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Whatdoesthischapterdo? 5.1 Thischapterdescribesthestepsyoumusttaketoensurethe
opportunityforfullpublicparticipationinthedevelopmentofarule.  Appendix1tothischapter
providesguidanceonexpartecommunicationsininformalrulemaking.  

WhatpublicparticipationdoestheAdministrativeProcedureActrequire?  5.2

A. Whenyoudevelop, amend, orrepealarule, theAdministrativeProcedureAct
APA)(5U.S.C. 551etseq.) requiresyouto:  

1) Publishanoticeofproposedrulemaking (aproposedrule) intheFederal
Register; and

2) Allowthepublicachancetocommentontherulebeforefinaladoption.   

B. Youmustpublishaproposedruleinallcases, unlesstheexemptionin5.3applies.   

WhenmayIskiptheproposedrulestage? 5.3 Youdonothavetopublishaproposedruleif
youdeterminethatnoticeandpubliccommentareimpractical, unnecessary, orcontrarytothe
publicinterest (5U.S.C. 553(b)(B)).  Inthiscase, youmustexplainthereasonsforyour
determinationinthepreambletotherule.  (Note: Althoughsection553(a)(2) oftheAPA
exemptsrulesrelatingtoagencymanagementorpersonnel, orpublicproperty, loans, grants,  
benefits, orcontractsfromthisrequirement, theDepartmentdiscouragesusingthisexemption.)   

HowlongmustIallowforpubliccomment? 5.4 Youshouldallowthepublicaminimumof
60calendardaysafteraproposedruleispublishedintheFederalRegistertocomment, unlessa
statuterequiresalongercommentperiod.   

A. Youmayuseashorterperiodonlyinspecialcasesrequiringmoretimelyaction; in
thesecases, youmustexplaininthepreamblethereasonsfortheshortercommentperiod.  

B. Forrulesinvolvingcomplexissues, orwheretheaffectedpublicislikelytohave
limitedaccesstotheFederalRegister, youshouldconsiderallowingalongercommentperiod.  



CanIprovideconfidentialitytocommenterswhorequestit? 5.5 Totheextentpermitted
bylaw (FOIA), youmaywithholdnamesandhomeaddressesfromtherulemakingrecord.  Make
certainthatyouusethestatementprovidedinAppendix2toChapter4.  ConsultwithyourFOIA
attorneystodeterminewhetheryoucanwithholdnamesandhomeaddresses.  

CanIacceptlatecomments? 5.6 Thesafestapproachistorejectanycommentsonthe
substanceoftherule, whetheroralorwritten, thatyoureceiveafterthecloseofthecomment
period.  

A. Ifyoudoacceptcommentsafterthecloseofthecommentperiod, youmustenter
thempromptlyintothepublicrecordandconsiderreopeningthecommentperiod.  

1) Ifthecommentsarecriticaltotherulemakingandyouarelikelytogivethem
substantialweightinformulatingthefinalrule, youshouldreopenthecommentperiod.  

2) Ifthecommentsonlyprovidebackgroundinformationordataonwhichyouare
notlikelytorely, youmaynotneedtoreopenthecommentperiod.    

B. Indecidingwhetherornottoacceptlatecomments, theimportantconsiderationis
whetherallinterestedpartieshavebeengivenafullandfairopportunitytocommentonall
significantissuesintherulemaking.  

C. Ifyoureceivecriticalinformationneartheendofthecommentperiod, consider
extendingthecommentperiodtoallowthepublicanopportunitytocommentontheinformation.  

Whatisexpartecommunication? 5.7 Anexpartecommunicationisoralorwritten
communication:  

A. Betweenaninterestedoutsidepartyandanagencyofficialwithauthoritytomake
decisionsorrecommendationsaboutarulemaking; and

B. Notreflectedinthewrittenrecord, andthusoutsidetheknowledgeofother
interestedparties.    

Isexpartecommunicationforbidden? 5.8 TheAPAdoesnotprohibitexparte
communications.  However, inajudicialchallengetoarulemaking, acourtmayfindthatanex
partecommunicationhasfatallytaintedtheagencydecisionmakingontherule.  Therefore, you
shouldavoidthemwhereverpossible.  Ifexpartecommunicationsoccur, youmustusecautionin
acceptingandrelyingonthem.     

HowcanIdecidewhethertoacceptanexpartecommunication? 5.9 Considertwo
principlesindecidingwhethertoacceptanexpartecommunication:  

A. Youmusthaveacompleteadministrativerecordreflectingthefactualandpolicy
basesfortheruleadopted; and



B. Otherpartiesmusthaveafullopportunitytoreviewandcommentonmaterialyou
usetodevelopthefinalrule.   

IfIacceptanexpartecommunicationduringthepubliccommentperiod, what5.10
shouldIdo?  Ifyouacceptcomments (eitherwrittendocumentsorsummariesoforal
communications) andtheycontainsignificantinformationandargumentthatisnotalreadypartof
thepublicrulemakingrecord, youshouldenterthempromptlyintotherecord.  The
administrativerecordmustreflectalloftheinformationuponwhichrulemakingdecisionsare
made.  Therecanbenodistinctionbetweentherecordreliedonbydecisionmakersandthe
writtenpublicadministrativerecord.    

WhatriskdoIrunbyacceptinganexpartecommunicationafterthepublic5.11
commentperiodhasclosed? Ifyouacceptacommentafterthepubliccommentperiodhas
closed, thereisariskthatyouwillreceivesignificantnewinformation.  Suchinformationshould
bemadepartoftherulemakingrecord, andfairnesstootherparticipantsmaymakereopeningthe
commentperiodadvisable.  Forfurtherguidance, seetheJune1, 1994, memorandumfromthe
Solicitor, whichisattachedasAppendix1tothischapter.  

WhenshouldIpublishanoticeofintentoranadvancenotice? 5.12 Ifaproposedruleis
likelytobecomplexorcontroversialortomakemajorchangesinanexistingrule, itmaybe
helpfultopublishanoticeofintenttoproposerulesoranadvancenoticeofproposedrulemaking
ANPRM).  AnoticeofintentorANPRMmust:  

A. Statetheneedforandsubjectoftherule;   

B. Summarizethekeyissuesrelatedtotheanticipatedrulemaking; and

C. Tellthepublicwheretogetfurtherinformationandsendcomments.   

WhatadditionalactionsshouldIconsiderbeforepublishingarule? 5.13 Additional
actionsthatyoushouldconsidertakinginclude:  

A. Holdingpublicmeetingsorhearings (see455DM1); notethatsomeofthese
meetingsmayrequireyoutofollowtheFederalAdvisoryCommitteeAct (5U.S.C. App. 1)  

B. Sendingpressreleasestonewspapersofgeneralcirculationandotherpublications
likelytobereadbythoseaffected;  

C. Directlynotifyinginterestedparties, includingState,  local, andtribalgovernments
andsmallentities; and

D. Placingpaidadvertisementsinpublicationslikelytobereadbythoseaffected.  

WhatadditionalactionsshouldItakeifarulemakingaffectssmallentities? 5.14 Under
theRegulatoryFlexibilityAct, ifarulewillhaveasignificanteconomiceffectonasubstantial



numberofsmallentities (seeAppendix2toChapter3), youshouldmakespecialeffortsto
involveinterestedsmallentitiesin developingtherule.  Youmayadoptspecialproceduresfor
solicitingpubliccommentonaruletohelpsmallentitiesparticipateintherulemakingprocess.  

APPENDIX 1toChapter5

June1, 1994

Memorandum

To:    Secretary
AssistantSecretaries
BureauDirectors

From:   Solicitor   [/s/ JohnD. Leshy]  

Subject: GuidanceonExParteCommunicationsinInformalRulemaking

Expartecommunicationsarethosewrittenororalcommunicationsbetweenaninterestedoutside
partyandanagencyofficialthatarenotreflectedinthewrittenrecord.  Anoutsidepartyforthis
purposeincludesanyoneoutsidetheagency, suchasmembersofCongress, congressionalstaff,  
otherfederalagencies, stateandlocalgovernmentsandthepublic.   Expartecommunicationsdo
notincludepurelyinformationalinquiriesfromoutsideaboutthestatusorsubstanceofa
proposedrule, butratherrefertoinformationoropinionsofferedfromoutsidetheagencyon
mattersrelevanttotherule.   

TheAdministrativeProcedureAct (APA) doesnotaddressthesubjectofexparte
informalcommunicationsin rulemaking.  TheAPAexplicitlyprohibitsexpartecommunications

formaladjudicatoryin proceedings (suchasthoseinvolvingFCClicenses), butthisDepartment
almostneverengagesinsuchproceedings.  

Concernaboutexpartecommunicationsininformalrulemakingscametotheforeinthelate
1970swhenafewdecisionsbythefederalcourtofappealsfortheD.C. Circuitsetasidefinal
agencyrulesbecauseofexpartecommunicationswithagencydecisionmakers.  Subsequently,  
however, theD.C. Circuitlimitedtheseearlierdecisionstosituationswheretherulemaking
involvedresolvingcompetingclaimsforavaluableprivilege, andthusresembledan "adjudication"  
eventhoughitremainedaninformalrulemaking.  TheU.S. SupremeCourthasneveraddressed
thispreciseissue, buthassaidthatcourtsshouldnotsubjectagenciestoproceduralrequirements
notspecifiedintheAPA.    

Undercurrentlaw, then, expartecontactsarenotflatlybarredduringaninformalrulemaking.   
Moreover, beforeanagencyformallysolicitspubliccommentinarulemaking (bypublishingan
advancenoticeofproposedrulemakingorproposedregulationswherenoANPRispublished),  



therearenolimitsonexpartecommunications.  (ButnotethattheFederalAdvisoryCommittee
Act - FACA - maybeapplicabletoconsultationswithoutsidersduringthetimetherulemakingis
beingconceivedanddrafted.)   

Nevertheless, thelegalprinciplesapplicabletothisareasuggesttworeasonswhysomecaution
shouldbeexercisedinreceivingexpartecontacts.  Thefirstisthattheadministrativerecord
shouldreflectthefactualandpolicybasesforthedecisiononafinalrule.  Thatis, themost
importantquestionaskedbyreviewingcourtsincaseschallenginginformalrulemakingsis
whethertherecordprovidesarationalbasisfortherule.  Thesecondistheideaoffairness - that
alloutsideparticipants/commentersinarulemakingbeaffordedanopportunitytoreviewand
commentonimportantmaterialreliedonbytheagencyindevelopingthefinalrule.  

Inpracticalterms, thesereasonsforcautiontranslateintothefollowingprinciples:  

1.  Themostfoolproofcourseisnevertoacceptexpartecommunicationsduringthetime
betweenthenoticeandthefinalrule.  Thisisusuallyimpractical.  

only2.  Thenextsafestcourseistoensurethatexpartecommunicationsarereceived duringthe
andformalcommentperiodontherule,  thattheyalwaysbereducedtowriting (eitherby

theoutsiderofferingit, orbytheagencyofficialreceivingit) andmadepartofthe
rulemakingrecord.  Thistooisoftendifficult.    

3.  Thenextsafestcourse (andstill, inmyjudgment, verysafe) istoacceptexparte
communicationsonlyduringtheformalcommentperiodontherule, butnotreducethemto
writingandmakethempartoftherulemakingrecordunlesstheycontainsignificant
informationandargumentthatisnotalreadypartoftherulemakingrecord.  Often, of
course, youhavenowayofknowingduringacommentperiodwhatinformationhasbeen
madepartoftherulemakingrecord.  Moreover, thereisnotalismanfordetermining
significance" inthiscontext.  Thequestiontoaskiswhethertheinformationreceived

might, standingalone, influencetheoutcomeofthefinalrule.  Ifyouthinkitmight, then
haveitreducedtowritingandmadepartoftherecord.  Indoubtfulcases, erringonthe
sideofplacingthecommunicationintherecordispreferable.  

atanytime4.  Amoreproblematiccourseistoacceptexpartecommunications betweenthe
noticeandthefinalrule, butnotreducethemtowritingandmakethempartofthe
rulemakingrecordunlesstheycontainsignificantinformationandargumentnotalready
madepartoftherulemakingrecord.  Ariskisthatifsignificantnewinformation (whichis
usuallynotknownuntiltheinformationisreceivedanddigested) iscommunicatedafterthe
commentperiodcloses, fairnesstootherparticipantsmaymakereopeningthecomment
periodadvisable.  Thereforeawillingnesstoacceptexpartecommunicationsafterthe
closeofthecommentperiodcouldresultinsignificantdelaysintherulemakingprocess.    

not5.  Theleastsafecourseistoplacenorestrictionsonexpartecommunications.  Thisis
plainlyillegal undercurrentlegalinterpretations.  Butitrunsariskofadversecourt
action, ifitislearnedthatexpartecommunicationswereasignificantfactorinthe
rulemakingoutcome.  



1Circumstancesmayvaryfromrulemakingtorulemaking, makinggeneralguidancedifficult, but
number3aboveisthebestplacetostart.   

Twofinalcautions:    

First, itisgoodpracticetoseetoitthatallwrittenexpartecommunicationsyoureceiveare
promptlyplacedintheagency'spublicrulemakingfile.  Ifthecommunicationisreceivedafterthe
commentperiodcloses, youshouldeitherreturnitwithanexplanationthatitwillnotbeincluded
intherecord, ortreatitinthesamemannerasdescribedforanoralcommunicationin #4above.   

Second, ifexpartecommunicationsareacceptedatsomestageintheprocess, itisimportantto
ensurethattheagencydecisionmakersarenotjusthearingfromonesideornarrowinterest.  The
morethecourtsbelievethatanagencyhasnotactedinabalancedorfairwayinitsprocess, the
closerthejudicialscrutinyoftheagencyrule.  Thusholdingaseriesofmeetingswithparties
havingonlyoneinterestinarule, andnotmeetingwiththosewithotherinterests, invitesadverse
judicialaction. (SuchmeetingsmayalsobesubjecttotheFederalAdvisoryCommitteeAct.)  

Finally, ifyouwouldlikeafullerexplanation, withlegalcitations, [the] AssociateSolicitorfor
GeneralLaw [...] and [...] staffhavepreparedawrittenmemorandumonthesubjecttheycan
makeavailabletoyou.  Theyarealsoavailabletoanswermorespecificquestionsonthissubject
orrelatedones, likeFACA.   

1A (former) lawprofessorcan twriteamemowithoutatleastonefootnote,  
soheregoes: Particularstatutesmaycreatespecialrules; for
example, somestatutesintheareaofIndianaffairsrequirethe
DepartmenttoconsultwithIndiantribes.  Youshouldconsultwith
theSolicitor=sOfficeforguidanceonwhethersuchstatutesmodify
thegeneralprinciplesexpressedhere.  
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