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 STATEMENT OF THE CASE

In the 1990 amendments to the Clean Air Act, 42 U.S.C. §§ 7401-7671q

(“CAA”), Congress recognized that tribal governments are the appropriate authorities

to implement CAA programs in Indian country.  In particular, Congress added the

“treatment as a state” (“TAS”) provision in CAA § 301(d), 42 U.S.C. § 7601(d),

allowing tribes to administer CAA programs in Indian country the same way states

fulfill this function outside of Indian country.  That provision gives the

Environmental Protection Agency (“EPA”) discretion to determine how best to

integrate tribes into the CAA framework.  It also authorizes EPA to administer CAA

programs in Indian country when tribes are unable to or otherwise do not do so.  As

this Court explained in  Arizona Public Service Co. v. EPA, 211 F.3d 1280, 1284

(D.C. Cir. 2000), the TAS provision “constitute[s] an attempt by Congress to increase

the role of native American nations in [the federal-state] partnership.”   1

Specifically, CAA § 301(d)(1)(A) provides that EPA “is authorized to treat

Indian tribes as states under this chapter” and § 301(d)(2) asserts that EPA “shall

promulgate regulations . . . specifying those provisions for which it is appropriate to

      The integration of tribes into the CAA framework is described in Chapter 19 of1

the Clean Air Act Handbook (2d ed. 2004), cited in  Pet. Br. at 6.  The discussion
there is consistent with the one here, although ODEQ, by quoting only one sentence
from that chapter, out of context, makes it appear to be different.

1
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treat Indian tribes as States,” under the conditions enumerated in § 301(d)(2)(A)-(C)

(emphases added).  At the same time, § 301(d)(4) provides that when “the

Administrator determines that the treatment of Indian tribes as identical to States is

inappropriate or administratively infeasible, the Administrator may provide, by

regulation, other means by which the Administrator will directly administer such

provisions” (emphasis added).

EPA implemented the TAS provision through the CAA Tribal Authority Rule

(“TAR”), 40 C.F.R. §§ 49.1 - 49.22, which was upheld by this Court in Arizona

Public Service Co. v. EPA, 211 F.3d 1280 (D.C. Cir. 2000).  Tribal participation

under the rule is voluntary, in recognition of the limited resources of tribal

governments, and EPA retains the ultimate responsibility to implement and enforce

the CAA and to fill in the gap when tribes do not act.  63 Fed. Reg. 7254, 7263 (Feb.

12, 1998) (final TAR).

EPA already had federal regulations for some CAA programs when it

promulgated the TAR.   EPA recognized, however, that the lack of federal regulations2

for other CAA programs would result in a gap in CAA regulation in Indian country

until tribes developed those programs for tribal lands.  63 Fed. Reg. at 7263.  EPA

      For example, there were federal regulations for “prevention of significant2

deterioration” of air quality (“PSD”), 40 C.F.R § 52.21, which EPA was already
applying in Indian country.

2
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noted in the TAR that it was revising the federal operating permit regulations, found

at 40 C.F.R. Part 71, so that they would apply to Indian country as well as to states

that lacked approved Title V operating permit programs.  Id.  EPA also stated its

intent to develop the rule that Petitioner Oklahoma Department of Environmental

Quality (“ODEQ”) is now challenging: “Review of New Sources and Modifications

in Indian Country,” 76 Fed. Reg. 38748 (July 1, 2011) (“NSR Rule”).  See 63 Fed.

Reg. at 7263. 

The NSR Rule applies to all areas of Indian country, as that term is defined in

18 U.S.C. § 1151.  ODEQ challenges its application to “non-reservation” Indian

country only.  Pet. Br. at 11.3

STATUTES AND REGULATIONS

All pertinent statutes and regulations are included in the Addendum.

SUMMARY OF ARGUMENT

Indian country is the geographic area “where ‘primary jurisdiction . . . rests

with the Federal Government and the Indian tribe inhabiting it, and not with the

States.’” Michigan v. EPA, 268 F.3d 1075, 1079 (D.C. Cir. 2001) (“Michigan II”)

(quoting Alaska v. Native Village of Venetie, 522 U.S. 520, 527 n.1 (1998)).  Pursuant

      The rule thus should remain intact as it pertains to reservation lands, including3

trust lands, regardless of the outcome of this appeal.

3
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to the Indian country statute, 18 U.S.C. § 1151, Indian country consists of three

categories of land: reservation (including tribal trust) land, allotted land, and

dependent Indian communities.   ODEQ claims that EPA is restricted to applying the

NSR Rule to reservation land only, and not to other categories of Indian country, and

that EPA has “divested” the states of jurisdiction over those other categories of Indian

country.  See, e.g., Pet. Br. at 11, 13-14.  

ODEQ’s limited view of EPA’s authority (and expansive view of state

authority) runs directly counter to federal Indian law, which presumes federal

authority over all of Indian country, to the exclusion of the states.  In the NSR Rule,

as in its other CAA rules for Indian country, EPA relied on the definition of Indian

country in 18 U.S.C. § 1151 to determine the permissible extent of tribal jurisdiction,

saw that there were gaps in CAA regulation in Indian country because most tribes

have not developed NSR programs, and addressed those gaps by providing for federal

regulation.  EPA’s approach is consistent with federal Indian law and federal policies

safeguarding tribal sovereignty and self-determination.

In contesting EPA’s approach, ODEQ confuses the scope of Indian country

with the narrower scope of tribal jurisdiction over non-Indians on non-Indian fee land

within reservations, the latter of which is determined under the Montana test.  See

Montana v. United States, 450 U.S. 544 (1981).  By conflating these two distinct

4
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concepts ODEQ incorrectly attempts to limit EPA’s authority over Indian country to

one that encompasses only formal reservation and tribal trust land.

ODEQ’s position also is inconsistent with the tribal provisions in the CAA, in

which Congress made clear that tribal and EPA jurisdiction extends not only to

reservation land (including tribal trust land) but also to “other areas of tribal

jurisdiction,” CAA § 301(d)(2)(B), 42 U.S.C. § 7601(d)(2)(B), such as the allotted

lands placed at issue here by ODEQ.  Indeed, ODEQ’s position would read that

portion of § 301(d)(2)(B) out of the Act entirely.

Moreover, the CAA grants EPA discretion as to how best to administer CAA

programs in Indian country.  As this Court has recognized, in enacting § 301(d)(4) of

the Act, 42 U.S.C. § 7601(d)(4), Congress expressly granted EPA authority to adopt

federal CAA programs in cases where it is not feasible or appropriate for tribes to

function as states for purposes of the Act.  Arizona Pub. Serv. Co., 211 F.3d at 1298. 

This is clearly such a case, where only a few tribes nationwide have developed their

own NSR programs, resulting in a gap in NSR permitting authority in Indian country. 

The NSR Rule is therefore a reasonable interpretation of the CAA, which was

amended in 1990 specifically to recognize the sovereignty of tribal governments in

Indian country.

5
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The NSR Rule also levels the economic playing field between Indian country

and the states. Far from stifling economic development, it provides facilities in Indian

country with the same regulatory certainty and options as facilities on state lands have

enjoyed.  The NSR Rule also has paved the way for facility upgrades leading to air

quality improvements in Indian country, providing benefits that accrue both to Indian

country and to all surrounding lands.  

ARGUMENT

I. STANDARD OF REVIEW

The standard of review of the NSR Rule is governed by the Administrative

Procedure Act, 5 U.S.C. § 706(2)(A)-(D), as incorporated in CAA § 307(d)(9), 42

U.S.C. § 7607(d)(9) (judicial review of CAA rulemakings), and by Chevron, USA,

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  Under

Chevron, when a statute is silent or ambiguous as to a specific issue, deference must

be accorded to an agency’s interpretation of the statute as long as it is reasonable. 

467 U.S. at 843-45; see also Arizona Pub. Serv. Co., 211 F.3d at 1287; Shell Oil Co.

v. EPA, 950 F.2d 741, 747 (D.C. Cir. 1991) (per curiam).  Deference is accorded even

when an agency is interpreting the scope of its own authority, as is the case here.  City

of Arlington v. FCC, 569 U.S. __, 133 S.Ct. 1863, 1871 (2013).  Moreover, where,

as here, the agency promulgates regulations in response to an express congressional

6
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delegation of rulemaking authority, “[s]uch regulations are given controlling weight

unless they are arbitrary, capricious, or manifestly contrary to the statute.”  Chevron,

467 U.S. at 844. 

These principles apply to this appeal, in which EPA’s interpretation of its

statutory authority under the CAA to issue the NSR Rule is being challenged.  CAA

§ 301(d)(1) gives EPA the authority to treat tribes as states and § 301(d)(2) prescribes

three general conditions that tribes must meet to obtain such treatment.  Nowhere,

however, does § 301(d), or any other provision of the CAA, prescribe the specific

conditions under which EPA may promulgate an NSR program for Indian country. 

Instead, Congress gives EPA the discretion to determine those specifics, stating that,

when EPA determines that the treatment of tribes as states is inappropriate or

infeasible, “the Administrator may provide, by regulation, other means by which the

Administrator will directly administer such provisions,” § 301(d)(4).  Given

Congress’s silence as to the form of and precise conditions for an NSR program

covering Indian country, and given its delegation of rulemaking authority to EPA

regarding such a program, Chevron supports deference to the EPA’s NSR Rule as a

reasonable interpretation of the agency’s CAA authority.

In addition, “statutes are to be construed liberally in favor of the Indians, with

ambiguous provisions interpreted to their benefit.”  Cobell v. Salazar, 573 F.3d 808,

7
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812 (D.C. Cir. 2009); see also Montana v. Blackfeet Tribe of Indians, 471 U.S. 759,

766 (1985); Oneida County v. Oneida Indian Nation, 470 U.S. 226, 247 (1985)

(“[t]he canons of construction applicable in Indian law are rooted in the unique trust

relationship between the United States and the Indians”).  This principle is so strong

that it can surpass even Chevron deference.  Cobell, 573 F.3d at 812.  When faced

with an agency’s interpretation of a statutory duty owed to Indians, a court should

give “‘careful consideration’” to an agency’s statutory interpretation, Cobell v.

Kempthorne, 455 F.3d 301, 304 (D.C. Cir. 2006) (quoting Muscogee (Creek) Nation

v. Hodel, 851 F.2d 1439, 1445 n.8 (D.C. Cir. 1988)), but must employ “muted

Chevron deference” to ensure that “the Indians’ benefit remains paramount,” Cobell

v. Salazar, 573 F.3d at 812.  In this case, therefore, the Court should uphold the NSR

Rule not only due to Chevron deference but also because the agency has properly

construed its statutory duties in the tribes’ favor. 

II. UNDER PRINCIPLES OF FEDERAL INDIAN LAW, AS REFLECTED IN
THE CLEAN AIR ACT, EPA HAS JURISDICTION OVER AIR QUALITY
IN ALL OF INDIAN COUNTRY

A. The Federal Government Has Jurisdiction Over All of Indian Country,
Largely to the Exclusion of the States.

Indian country is defined in 18 U.S.C. § 1151 and under federal case law as

consisting not only of reservations (including tribal trust land outside formal

reservation boundaries), but also of allotted lands and dependent Indian communities. 

8
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See, e.g., Venetie, 522 U.S. at 530 (the definition of “Indian country” in § 1151 is a

codification of federal case law); Oklahoma Tax Comm’n v. Sac & Fox Nation, 508

U.S. 114, 123 (1993) (Indian country includes formal and informal reservations,

dependent Indian communities, and Indian allotments); United States v. John, 437

U.S. 634, 648-49 (1978) (same).   The federal government, and hence EPA, exercises4

authority over all of Indian country, not simply reservation land.

ODEQ does not challenge EPA’s jurisdiction to issue the NSR Rule to the

extent that it pertains to formal Indian reservations and tribal trust lands outside

formal reservation boundaries.  Pet. Br. at 11.  Indeed, it would be difficult for ODEQ

to bring such a challenge in light of this Court’s holding in Arizona Pub. Serv. Co. 

In that case the Court upheld EPA’s determination that CAA § 301(d)(2)(B), 42

U.S.C. § 7601(d)(2)(B), which authorizes EPA to treat tribes as states for functions

pertaining to “the management and protection of air resources within the exterior

boundaries of the reservation,” is an express Congressional delegation of authority

to tribes to regulate air quality within the reservation.  211 F.3d at 1284, 1287-92. 

The Court also held that the term “reservation” includes tribal trust lands outside

formal reservation boundaries.  Id. at 1284, 1292-94; see also Oklahoma Tax Comm’n

      Although 18 U.S.C. § 1151 is found in the criminal code it also applies to4

questions of tribal civil jurisdiction.  Venetie, 522 U.S. at 527; DeCoteau v. District
County Court, 420 U.S. 425, 427 n.2 (1975); Michigan II, 268 F.3d at 1079.

9
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v. Citizen Band of Potawatomi, 498 U.S. 505, 511 (1991) (tribal trust land equivalent

to reservation land); United States v. John, 437 U.S. at 648-49 (same).  ODEQ does,

however, challenge EPA’s authority to issue the NSR Rule with regard to the other

two categories of Indian country, allotted lands and dependent Indian communities,

and specifically the former.   There is nothing in either federal Indian law generally5

or the CAA specifically that limits EPA’s authority in this fashion.

  Federal authority over Indian country stems from the Indian commerce clause,

U.S. Const., art. I, § 8, cl. 3, and was set forth in the landmark case of Worcester v.

Georgia, 31 U.S. 515, 558-60 (1832) (federal treaties and laws “contemplate the

Indian territory as completely separated from that of the states; and provide that all

intercourse with them shall be carried on exclusively by the government of the

union”).  See also Williams v. Lee, 358 U.S. 217, 220 n.4 (1959) (“The Federal

Government’s power over Indians is derived from Art. I. § 8, cl. 3, of the United

States Constitution”).  Subsequent cases have made clear that this authority extends

to all of Indian country.  See, e.g., Venetie, 522 U.S. at 527 n.1 (acknowledging

definition of Indian country in 18 U.S.C. § 1151); Michigan II, 268 F.3d at 1079

      “Allotted land is land ‘owned by individual Indians and either held in trust by the5

United States or subject to a statutory restriction on alienation.’ . . . . Dependent
Indian communities include ‘those tribal Indian communities under federal protection
that did not originate in either a federal or tribal act of ‘reserving,’ or were not
specifically designated a reservation.’” Arizona Pub. Serv. Co., 211 F.3d at 1285-86
(quoting Felix Cohen, Handbook of Federal Indian Law 38, 40 (1982)).

10
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(same); HRI, Inc. v. EPA, 198 F.3d 1224, 1245 (10th Cir. 2000) (recognizing that the

“particular federal duty to safeguard Indian interests in land” extends through all of

Indian country).

In addition, as noted by this Court, “[t]he federal government has substantial

trust responsibilities toward Native Americans.”  Cobell v. Norton, 240 F.3d 1081,

1086 (D.C. Cir. 2001); accord HRI, 198 F.3d at 1245 (“[t]he federal government

bears a special trust obligation to protect the interests of Indian tribes, including

protecting tribal property and jurisdiction”) (citing, inter alia, United States v. Creek

Nation, 295 U.S. 103, 109-110 (1935) (federal government is required to take “all

appropriate measures for protecting and advancing” the interests of Indian tribes and

tribes are “entitled to rely on” the federal government “for needed protection of [their]

interests”)).  See also HRI, 198 F.3d at 1245-46 (the status of land as Indian country

“implicates . . . the core sovereign interests of Indian tribes and the federal

government in exercising civil . . . authority over tribal territory” and noting “the core

federal trust responsibilities of administering – and safeguarding – Indian lands.”).

ODEQ’s claim that the states presumptively have jurisdiction over Indian

country other than reservations, Pet. Br. at 19, turns the Constitution and federal case

law upside down.  As the Supreme Court explained in Williams v. Lee, “the basic

policy of Worcester has remained.”  358 U.S. at 219.  There is therefore an

11

USCA Case #11-1307      Document #1448538            Filed: 07/25/2013      Page 22 of 88



“assumption that the States have no power to regulate the affairs of Indians.”   Id. at

220; accord Venetie, 522 U.S. at 527 n.1 (“Generally speaking, primary jurisdiction

over land that is Indian country rests with the Federal Government and the Indian

tribe inhabiting it and not with the States.”); California v. Cabazon Band of Mission

Indians, 480 U.S. 202, 215-16, 221-22 (1987); White Mountain Apache Tribe v.

Bracker, 448 U.S. 136, 142, 151 (1980).  See also Montana v. Blackfeet Tribe, 471

U.S. 759, 764 (1985) (“The Constitution vests the Federal government with exclusive

authority over relations with Indian tribes . . . , and in recognition of the sovereignty

retained by Indian tribes . . . Indian tribes and individuals generally are exempt from

state taxation within their own territory”); Rice v. Olson, 324 U.S. 786, 789 (1945)

(“The policy of leaving Indians free from state jurisdiction and control is deeply

rooted in the Nation’s history.”). 

ODEQ relies almost entirely on the Montana line of cases for its contention

that EPA lacks jurisdiction over non-reservation Indian country.  This reliance is

misplaced, because the Montana cases do not address the scope of the federal

government’s authority over Indian country.  Rather, they address the scope of tribal

jurisdiction.  Moreover, the cases are limited to tribal jurisdiction over non-Indians;

tribes have jurisdiction over Indians pursuant to their retained inherent sovereignty. 

Further, the cases are limited to jurisdiction over non-Indians on non-Indian land

12
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within reservations, and do not rule on tribal or federal jurisdiction in the rest of

Indian country.   ODEQ itself quotes the holding of Montana making these6

limitations clear.  Pet. Br. at 25 (quoting the “general rule” that “Indian tribes lack

civil authority over the conduct of nonmembers on non-Indian land within a

reservation,” as stated in Strate v. A-1 Contractors, 520 U.S. 438, 445-46 (1997)).  7

Finally, and significantly, the Montana cases do not apply under the CAA in any

event, because Congress expressly delegated authority to tribes to regulate air quality

within reservation boundaries regardless of the Indian status of either the entities

regulated or the land involved.  Arizona Pub. Serv. Co., 211 F.3d at 1284, 1287-92.

      The only exception is Nevada v. Hicks, 533 U.S. 353 (2001), in which the Court6

applied Montana to a tribe’s assertion of jurisdiction over a state official serving a
warrant on tribal trust land, finding that “the State’s interest in execution of process
is considerable” and did not impair the tribe’s right to self-government.  Id. at 364. 
The Court expressly stated, however, that its holding “is limited to the question of
tribal-court jurisdiction over state officers enforcing state law.”  Id. at 358 n.2. 

      ODEQ also neglects to mention that Montana sets forth two exceptions to this7

general rule, under which “Indian tribes retain inherent sovereign power to exercise
some forms of civil jurisdiction over non-Indians on their reservations, even on non-
Indian fee lands.”  450 U.S. at 565.

13
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As noted in Montana, tribes may regulate non-Indians pursuant to express

congressional delegation.  450 U.S. at 564.  8

B. EPA’s Issuance of the NSR Rule was a Proper Exercise of Its CAA
Authority Over and Responsibilities for Indian Country.

The federal government’s authority over and responsibility for Indian country

informs EPA’s mandate under CAA § 101(b)(1), 42 U.S.C. § 7401(b)(1), “to protect

and enhance the quality of the Nation’s air resources.”  First, EPA bears the ultimate

responsibility for protecting air quality throughout the Nation, including Indian

      The other cases that ODEQ cites, Pet. Br. at 30-31, also are inapposite.  The8

Court did not find that the lands in question were Indian country in either Organized
Village of Kake v. Egan, 369 U.S. 60 (1962), or Mescalero Apache Tribe v. Jones,
411 U.S. 145 (1973).   In Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163
(1989), the Court found that Congress had waived immunity from state taxation of
oil and gas production on the reservation at issue; there is no similar grant of state
authority here.  San Manuel Indian Bingo & Casino v. Nat’l Labor Relations Bd., 475
F.3d 1306 (D.C. Cir. 2007), upheld the application of federal law (the National Labor
Relations Act) to employment practices at an on-reservation casino, just as the CAA
applies here to facilities in Indian country.  In White Mountain Apache v. Bracker, the
state taxes at issue were held to be preempted.  Finally, the fact that an Indian allottee
may sue for breach of an oil and gas lease on an allotment, Poafpybitty v. Skelly Oil
Co., 390 U.S. 365 (1968), does not in any way diminish the tribe’s right to regulate
the allotment.

14
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country.   See generally NSR Rule, 76 Fed. Reg. at 38752.  Second, EPA has a9

congressionally delegated obligation to implement the CAA in Indian country, as

discussed above.  EPA is thus doubly responsible for protecting air quality in Indian

country, both as the agency delegated the responsibility to protect the Nation’s air

quality and in its special role regarding Indian tribes. 

EPA’s special responsibility over Indian country is recognized in CAA §

301(d)(4).  Under that provision, Congress authorized EPA to “directly administer”

CAA provisions for tribes whenever EPA finds that it is inappropriate or infeasible

for a tribe to administer those provisions itself, and that is precisely the authority EPA

exercised in the NSR Rule.  NSR Rule, 76 Fed. Reg. at 38752-53 (citing S. Rep. No.

228, 101  Cong., 1  Sess. 79-80 (1989)) (CAA § 301(d) authorizes EPA to implementst st

the Act throughout Indian country); see also CAA § 301(a) (authorizing the EPA

Administrator “to prescribe such regulations as are necessary to carry out his

functions under this chapter”).

      For example, EPA has authority to enforce the CAA pursuant to CAA § 113, 429

U.S.C. § 7413, and that authority exists concurrently with any state (or tribal)
enforcement authority.  See, e.g., Union Electric Co. v. EPA, 515 F.2d 206, 211 (8th
Cir. 1975), aff’d, 427 U.S. 246 (1976) (EPA may enforce SIPs in federal courts);
United States v. SCM Corp., 615 F. Supp. 411 (D.Md. 1985)  (SIP may be enforced
by EPA as well as by the state).  See also CAA § 303, 42 U.S.C. § 7603 (granting
EPA authority to file suit or issue administrative orders in the event of air pollution
threats).

15
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Pursuant to CAA § 301(d)(2), EPA determined which CAA provisions were

inappropriate to apply to tribes and codified that determination in the TAR, 40 C.F.R.

§ 49.4.  In particular, EPA found that certain statutory deadlines and associated

sanctions were inappropriate for tribes, including requirements to implement tribal

implementation plans (“TIPs”) within certain time frames.  40 C.F.R. § 49.4(a)-(f). 

The vast majority of tribes have not developed TIPs nor have they developed separate

tribal NSR programs,  leaving a gap in CAA regulation in Indian country, as EPA

recognized in the NSR Rule.  See, e.g., NSR Rule, 76 Fed. Reg. at 38753, 38778; see

also TAR, 63 Fed. Reg. at 7263 (recognizing regulatory gap); Part 71 Rule, 64 Fed.

Reg. 8247, 8252 (Feb. 19, 1999) (same).

EPA issued the NSR Rule “to address that gap and more fully implement the

NSR program in Indian country.”  76 Fed. Reg. at 38778.  As EPA explained when

faced with the same situation regarding the CAA Title V operating permit program:

One of EPA’s primary policy objectives is to avoid gaps in title V
coverage.  This objective is not served by allowing States that generally
lack authority to regulate air sources in Indian country, including non-
Indian lands, to issue permits that may not be enforceable under Federal
law. 

Part 71 Rule, 64 Fed. Reg. at 8252.   See also 76 Fed. Reg. at 38778 (“absent an10

explicit demonstration of authority by a state to administer a CAA program in Indian

      EPA’s authority to issue Title V permits in Indian country was upheld in10

Michigan II. 
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country . . . state and local governments lack authority under the CAA over air

pollution sources and the owners or operators of air pollution sources throughout

Indian country”). 

Nothing in the CAA limits EPA’s gap-filling authority in Indian country to

reservations.  Section 301(d)(2)(B) specifically provides that tribes may implement

the CAA not only within reservations but also in “other areas within the tribe’s

jurisdiction.”  When it promulgated the TAR, EPA interpreted that phrase to mean the

rest of Indian country, see 59 Fed. Reg. 43956, 43960 (Aug. 25, 1994) (proposed

TAR); 63 Fed. Reg. 7254, 7259, 7262-63 (Feb. 12, 1998) (final TAR), and this Court

upheld the TAR in Arizona Pub. Serv. Co.  Indeed, this Court upheld tribal authority

to issue a TIP for non-reservation Indian country.  Arizona Pub. Serv. Co., 211 F.3d

at 1294-95.  ODEQ’s interpretation of jurisdiction under the CAA as extending only

to reservations is therefore contrary to this Court’s decision in Arizona Pub. Serv. Co.

and also would read half of § 301(d)(2)(B) out of the Act.11

      See also S. Rep. No. 101-228, at 79, 80, reprinted in Legislative History of the11

Clean Air Act Amendments of 1990, at 8419-20 (referring to the authority of Indian
tribes to “administer and enforce the Clean Air Act in Indian lands” and in “Indian
country”).

17
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EPA’s exercise of authority throughout Indian country also is consistent with

federal policies protecting tribal self-determination.   See 76 Fed. Reg. at 38752-5312

(discussing territorial approach to CAA regulation and desire to avoid

checkerboarding of Indian country, consistent with federal Indian policy); Exec.

Order No. 13,175, § 3(a), 65 Fed. Reg. 67249 (Nov. 9, 2000) (federal agencies “shall

respect Indian tribal self-government and sovereignty”); “Memorandum of November

5, 2009: Tribal Consultation,” 74 Fed. Reg. 57881 (Nov. 9, 2009) (implementing

Exec. Order 13,175).

EPA’s approach of issuing a federal NSR rule for Indian country to close the

CAA regulatory gap, pending the existence of an approved tribal or state program,

is therefore an eminently reasonable interpretation of its authorities and

responsibilities under the CAA and federal common law and policies.  EPA has CAA

jurisdiction throughout Indian country, whereas states must demonstrate their

jurisdiction for non-reservation Indian country and tribes must do so as well, under

the CAA TAS provision, CAA § 301(d)(2)(B); 40 C.F.R. § 49.6.   If they do so, and13

receive EPA approval of the program in question, the tribal or state program “will

      The importance of tribal self-determination and the federal policy supporting it12

has served as a basis for many court decisions.  See, e.g.,Cabazon, 480 U.S. at 216-
17; New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334-35 (1983). 

      As discussed above, the CAA expressly delegates jurisdiction to tribes within13

their reservations, to the exclusion of states.
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replace the Federal program.”  76 Fed. Reg. at 38778 (replacement by tribal

program); see id. at n.33 (approval of state Title V program for non-reservation Indian

country in Washington, following demonstration of state authority); 40 C.F.R.

§§49.151(c)(1) (program applies in Indian country “where there is no EPA-approved

minor NSR program”); 49.166(c) (same for major NSR program).  Until then,

however, the federal program is in place to ensure implementation of the CAA.

This Court’s holding in Michigan II is not to the contrary, despite ODEQ’s

reliance on that case.  Michigan II held that EPA could not apply a federal CAA

operating permit program to lands where Indian country status was in question, 268

F.3d at 1080, 1084, which is not the situation here: the allotted lands at issue here are

specifically defined in 18 U.S.C. § 1151(c) to be Indian country.  Indeed, in Michigan

II “[t]he petitioner states . . . happily concede[d] that tribes, and thus, potentially the

EPA – acting for the tribe – have jurisdiction over Indian country,” 268 F.3d at 1084,

and the Court agreed with this position, holding that “EPA may implement a federal

program only for Indian country itself, not for lands the status of which EPA deems

‘in question,’” id. at 1088-89.

The Court in Michigan II was concerned that by taking jurisdiction over “in

question” lands, EPA would “assume jurisdiction for itself and perpetually keep it

from the states (or the tribes) because of a lack of showing of jurisdiction, without
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ever deciding who has jurisdiction.”  Id. at 1086.  Here, however, EPA has stated its

intent to replace the federal NSR program with a tribal or state program upon a

showing of adequate jurisdiction and approval, as discussed above.  The Court

distinguished the Tenth Circuit’s decision in HRI on precisely this basis.  In HRI, the

Tenth Circuit upheld EPA’s application of a federal program under the Safe Drinking

Water Act, 42 U.S.C. §§ 300f-300j-26 (“SDWA”), to land where Indian country was

in question.  198 F.3d at 1242.   The Tenth Circuit found it was entirely reasonable14

for EPA “to adopt an interpretation of its regulations requiring, when [the Indian

country status of] lands [is] in dispute, presumptions in favor of Indian country status

and resulting federal jurisdiction.”  Id.  However, the HRI court did not allow the

Indian country status of the land to remain in question “in perpetuity” but instead

remanded to EPA with instructions to make a jurisdictional determination.  See

Michigan II, 268 F.3d at 1087.

III. THE CAA SPECIFICALLY AUTHORIZES EPA TO PROMULGATE A
“NATIONWIDE” FEDERAL IMPLEMENTATION PLAN

ODEQ contends that EPA was required “to make specific determinations

regarding specific implementation plans” rather than promulgating a “nationwide”

      The SDWA was amended in 1986 to include a “treatment as a state” provision14

which, like that of the CAA, applies to areas within “the Tribal Government’s
jurisdiction.”  SDWA § 300j-11(b)(1)(B), 42 U.S.C. § 1451(b)(1)(B).  EPA
interpreted this language to be equivalent to Indian country, as defined in 18 U.S.C.
§ 1151, see 40 C.F.R. § 144.3,  just as it interpreted similar language in the CAA.
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federal implementation plan (“FIP”) for NSR in Indian country.  ODEQ argues that

the FIP is not authorized by EPA’s general authority under CAA § 301(a) or by

EPA’s regulations at 40 C.F.R. § 49.11.  Pet. Br. at 53. 

ODEQ conveniently omits any discussion, or even citation, of the primary

authority for EPA’s adoption of the FIP: CAA § 301(d)(4).  As discussed above, that

provision states:

In any case in which the Administrator determines that the treatment of
Indian tribes as identical to States is inappropriate or administratively
infeasible, the Administrator may provide, by regulation, other means by
which the Administrator will directly administer such provisions so as
to achieve the appropriate purpose. 

The legislative history of this provision indicates that it was intended to allow

EPA to adopt nationwide federal plans in cases, such as this, where it is not feasible

or otherwise appropriate for tribes to function as states for purposes of the Act.  S.

Rep. No. 101-228, at 79, reprinted in Legislative History of the Clean Air Act

Amendments of 1990, at 8419.   The Senate Report explains:

[Section 301(d)(4)] incorporates language from the tribal amendments
to the Safe Drinking Water Act regarding provisions of the Act where
the treatment of an Indian tribe as a State is inappropriate,
administratively infeasible or otherwise inconsistent with the purposes
of the Act.  This subsection authorizes the Administrator to include in
the regulations other means for the Agency to administer directly such
provision to achieve the purposes of such provisions.  This provision
also confirms the Agency’s obligation and responsibility to enforce the
Act in Indian Country should a tribal government choose not to assume
primary enforcement responsibility. 
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Id. at 80.  Similarly, the 1990 House Report notes that “[i]f treatment as a State is

inappropriate, the Administrator may devise other means of administering the Clean

Air Act on reservations.”  H.R. Rep. No. 490, 101st Cong, 2d Sess. 271 (1990).  

EPA has promulgated regulations specifying that tribes are not to be treated as

states in cases such as this and acknowledging EPA’s authority to fill the gaps in

Indian country under § 301(d)(4).  Thus, 40 C.F.R. § 49.4 specifies that “it is not

appropriate to treat tribes in the same manner as States” for:

(a) Specific plan submittal and implementation deadlines for
NAAQS-related requirements, including but not limited to such
deadlines in sections 110(a)(1), 172(a)(2), 182, 187, 189, and 191 of the
Act . . . . 
(d) The provisions of section 110(c)(1) of the Act [governing FIPs].

EPA also has promulgated regulations governing “Actions under section

301(d)(4) authority,” codified at 40 C.F.R. §49.11.  Those regulations provide:

Notwithstanding any determination made on the basis of authorities
granted the Administrator under any other provision of this section, the
Administrator, pursuant to the discretionary authority explicitly granted
to the Administrator under sections 301(a) and 301(d)(4):
    (a) Shall promulgate without unreasonable delay such Federal
implementation plan provisions as are necessary or appropriate to
protect air quality, consistent with the provisions of sections 304(a) and
301(d)(4), if a tribe does not submit a tribal implementation plan
meeting the completeness criteria of 40 CFR part 51, appendix V, or
does not receive EPA approval of a submitted tribal implementation
plan. 
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If EPA had no flexibility to adopt a nationwide FIP in appropriate cases, there

would be no need for the Part 49 regulations quoted above or, indeed, for §

301(d)(4).    Besides, the time for challenging the Part 49 regulations has long since15

passed.  See American Rd. & Transp. Builders Ass’n v. EPA, 705 F.3d 453 (D.C. Cir. 

2013).  As discussed below, only a few tribes throughout the country have developed

NSR plans and those plans are limited to synthetic minor permits.  No tribes have

adopted or submitted for EPA approval a comprehensive plan similar to the FIP at

issue here.  Given this situation, a requirement to adopt the FIP on a tribe-by-tribe

basis would impose an enormous burden on both EPA and the tribes and is not

administratively feasible.  Section 301(d)(4) was enacted to address just such

situations.  ODEQ’s interpretation would read it out of the Act. 

As noted in the preamble to the NSR Rule, EPA has exercised its authority to

develop a FIP for Indian country on other occasions, and those FIPs have been upheld

by this Court.  76 Fed. Reg. 38778-79.  For example, this Court agreed that EPA had

broad discretion under § 301(d)(4) to determine in the TAR when it is inappropriate

or infeasible to treat tribes as states and to take other measures accordingly.  In

Arizona Pub. Serv. Co. the petitioners challenged EPA’s authority under § 301(d)(4)

       In addition, CAA § 301(d)(3) authorizes EPA to promulgate elements of TIPs. 15

As is the case with FIPs for Indian country under § 301(d)(4), this authority is
separate from the authority for SIPs in CAA § 110, 42 U.S.C. § 7410. 
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to exempt tribal permits from state judicial review.   The Court saw “no merit” in this

claim:

EPA’s interpretation is not clearly contradicted by the statute.  In fact,
§ 7601(d)(4)  [§ 301(d)(4)] allows the Agency the discretion to
determine whether it is “inappropriate or administratively infeasible” to
treat Indian tribes exactly the same as states in administering the Act. 
Petitioners offer no support for their assertions that the judicial review
requirements do not come within the EPA’s discretion under this
section.  It is obvious, then, that the Agency had a choice as to whether
to treat Indian tribes identical to states with regard to the judicial review
elements of § 7661a(b). The clear meaning of the statute does not
foreclose the Agency’s interpretation.

211 F.3d. at 1299.  Similarly, this Court held in Michigan II that EPA has authority

to develop and administer a FIP for CAA Title V operating permits in cases where:

“(1) the state or tribe fails to submit an operating program; or (2) the operating

program is disapproved by EPA; or (3) EPA determines the state or tribe is not

adequately administering and enforcing a program.”  268 F.3d at 1082.      16

In Arizona Pub. Serv. Co., the Court also addressed EPA’s effort to exercise

its authority under § 301(d)(4) in a way that did not infringe on tribal sovereignty and

tribal self-determination: 

Nor is the Agency’s interpretation unreasonable. EPA understandably
was concerned that the effect of requiring tribes to submit their
permitting disputes to state courts would conflict with policies

      The only portion of the federal operating permit program that the Court16

remanded in Michigan II was the portion pertaining to “in question” areas of Indian
country, discussed in Part II.B above.
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supporting tribal sovereignty and also discourage the institution of tribal
permitting programs. The Agency’s decision to allow tribes to submit
alternatives to waiving sovereign immunity accomplishes a reasonable
balancing of these interests. 

211 F.3d at 1298-99.  The same is true here.

Moreover, as EPA explained in the preamble to the final NSR Rule, §

301(d)(4) “authorized us to implement the Act in non-reservation areas of Indian

country in order to fill any gap in program coverage and to ensure an efficient and

effective transition to EPA approved programs.”  76 Fed. Reg. 38753. 

Given the longstanding air quality concerns in some areas and the need
to establish requirements in all areas to maintain CAA standards, EPA
believes that these FIP provisions are appropriate to protect air quality
in Indian country where no EPA-approved minor NSR or nonattainment
major NSR program is in place. The rules published here are based on
the same CAA authority as EPA has used elsewhere in rulemaking that
have been affirmed by the courts. 

Id. at 38778.

In sum, EPA’s decision to adopt a FIP for Indian country is consistent with the

governing statute, the relevant legislative history, the applicable agency regulations

and the decisions of this Court.  ODEQ’s arguments to the contrary fail to discuss or

even cite the governing statute and should be rejected.   

IV. THE NSR RULE PROVIDES SUBSTANTIAL BENEFITS IN INDIAN
COUNTRY  
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Prior to the NSR Rule there was no clear mechanism for permitting major

sources in nonattainment areas in Indian Country.  Nor was there a mechanism for

obtaining “synthetic minor” permits, which are available under state NSR programs

and which recognize that emissions from potentially major sources in clean air areas

will be sufficiently limited by operating parameters to avoid triggering major source

permit requirements.  Instead, for what would have been synthetic minor sources

elsewhere, costly, complex and time-consuming requirements for major source

permits were imposed in Indian country.  This led to an uneven economic playing

field in which facilities on state lands were allowed to obtain abbreviated synthetic

minor permits, but similar (and often competing) facilities in Indian country were not. 

In some cases, facility upgrades leading to air quality improvements could not be

accomplished as a result of this limitation.  The NSR Rule put an end to this disparate

treatment: invalidation of the NSR Rule would be a major blow to tribal

environmental and economic development.

A case in point is the situation with respect to Intervenor Shakopee

Mdewakanton Sioux Community (SMSC), which operates the Mystic Lake Casino

Hotel in Minnesota as well as other tribal facilities that require air quality permits. 

Pursuant to the NSR Rule, SMSC has applied to EPA for synthetic minor permits for

fourteen diesel generators located on its reservation, has received permits for three
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generators, and expects the rest to be issued this year.  Notices of minor source and

emergency-only operations have been filed for an additional fifteen generators that

may require future permitting.  Many of these generators have been in place for ten

or more years but could not feasibly be replaced in the absence of a synthetic minor

rule.  Within the next ten years, SMSC likely will replace ten of these generators with

newer, cleaner models that also will qualify for synthetic minor permits.

Nor are the benefits of the Rule confined to SMSC operations.  According to

EPA staff, as of May 30, 2013, 48 synthetic minor permit applications had been filed

for sources on tribal lands since the NSR Rule was promulgated, and four of those

permits have been issued.   SMSC’s experience with EPA during the prior years of17

the “regulatory gap” indicates that unless the NSR Rule is upheld and remains in

place, SMSC will not be allowed (or allowed only with great difficulty) to install

newer cleaner generators to replace those which are reaching the end of their useful

life.  The environmental benefits of installing newer, cleaner generators serve the

interests of all, since air quality is not confined by borders. 

ODEQ’s argument that the NSR Rule will result in regulatory uncertainty is

based at least in part on a misunderstanding regarding allotted lands.  ODEQ appears

to confuse allotted lands, which are Indian country and are by definition owned by

      Personal communication from Mike Koerber, EPA, to Kurt Blase, counsel for17

SMSC. 
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Indians, with non-Indian-owned fee lands, which are not Indian country unless they

are within formal reservations or otherwise qualify as dependent Indian communities. 

See Pet. Br. at 32 (non-reservation Indian country landholdings “will be

predominantly nonmember”).  The cases ODEQ cites – South Dakota v. Yankton

Sioux Tribe, 522 U.S. 329 (1998); Hagen v. Utah, 510 U.S. 399 (1994); and Osage

Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010) – involved non-Indian-owned fee

lands, not allotted lands.  Moreover, in each of those cases the reviewing court

concluded that the tribal reservation in question was diminished so that the lands at

issue were no longer within reservation boundaries.  ODEQ’s demographic inferences

from these cases do not support its confused assertions about land ownership and

jurisdiction in Indian country.18

      A similar mistake is made throughout the amicus brief filed by the Oklahoma18

Independent Petroleum Association.  OIPA argues that the Indian country status of
allotted lands is uncertain when ownership interests are split between Indians and
non-Indians, particularly when there is split ownership of the mineral and surface
estates.  Under 18 U.S.C. § 1151(c), Indian allotments without extinguished titles are
considered Indian country regardless of whether the allotment is a “split estate.”  The
Tenth Circuit upheld EPA’s authority to regulate split estates as Indian country when
either the surface or mineral estate is under Indian ownership, explaining that “[t]he
split nature of the surface and mineral estates does not alter the jurisdictional status
of these lands for [Safe Drinking Water Act] purposes.”  HRI, 198 F.3d at 1254. 
Although the court was addressing a split estate where the surface was tribal trust
land rather than allotted land, its holding applies equally to EPA’s exercise of CAA
authority over split estates involving allotments.
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There are also financial and regulatory benefits to SMSC from the NSR Rule,

and regional environmental benefits. The NSR Rule simplifies and clarifies

permitting air emission sources in Indian country, resulting in a significant cost

savings per source. Without the NSR Rule, generators in Indian country used for load

management, and possibly generators used solely for emergency backup, would have

to be permitted as major sources.  Major source permitting is a very expensive and

time consuming process.  The NSR Rule allows the issuance of synthetic minor

permits to generators that operate for limited hours each year for load management

purposes, as well as for emergency use.  This option provides significant cost savings

under interruptible load rate structures.  The savings to SMSC will be on the order of

$1,000,000 per year.

The NSR Rule also clarifies the status of air emissions sources and removes

regulatory ambiguity. With the Rule both tribal governments and EPA staff have a

clear road map for permitting emissions sources in Indian country.  Without the NSR

Rule it is unclear whether generators that are restricted to emergency-only operation

can be installed without a major source construction permit.  Every water plant, sewer

plant, lift station, and government center backup generator potentially would need a

construction permit.  The financial burden to prepare and file such construction

permits would be very high. 
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Minnesota, as an example, has eleven federally recognized Indian tribes within

its borders, including intervenors SMSC and the Red Lake Band of Chippewa

Indians.  All will likely apply for permits under the NSR Rule.  Under the Rule,

emissions sources will be regulated and permitted and air quality will be improved. 

If it is held that EPA cannot issue a rule for all of Indian country the regulatory

vacuum will return, at least with respect to non-reservation Indian country.  Such a

result would negatively impact air quality and dramatically increase regulatory

uncertainty for tribal governments.  It would also have significant financial impacts

on tribes in the form of higher electricity and compliance costs, and in the economic

development inhibited by a lack of clear rules.

The NSR Rule was long overdue.  It corrects a long-standing inequity between

tribal and other facilities, clears the air in Indian country and surrounding state lands,

and paves the way for future environmental and economic development on tribal

lands.  ODEQ’s arguments against the FIP are without merit and should not be

allowed to block the path of nationwide progress in tribal air quality protection.    

V. THE CHECKERBOARD NATURE OF OKLAHOMA INDIAN COUNTRY
DOES NOT AFFECT THE VALIDITY OF THE NSR RULE

ODEQ asserts that the NSR Rule is invalid in Oklahoma because “there are no

Indian reservations in Oklahoma” and there are many Indian allotments.  Pet. Br. at

55.  ODEQ’s broad statement about reservations is inaccurate, as some federal
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statutes specifically define the term reservation to include “former Indian reservations

in Oklahoma.”  See Felix Cohen, Cohen’s Handbook of Federal Indian Law (2005)

at 298 (citing 25 U.S.C. § 1452(d) (Indian Financing Act); 25 U.S.C. § 3103(12)

(National Indian Forest Resources Management Act); and 25 U.S.C. § 3501(2)

(Indian Energy Resources Act)).  Tribal trust lands in Oklahoma also constitute

“reservation” land.  Potawatomi, 498 U.S. at 511.  The number of Indian allotments

does not alter the fact that they are defined as Indian country under 18 U.S.C. §

1151(c).  The checkerboarding in Oklahoma, although it may present some additional

challenges, does not provide a basis for state jurisdiction in contravention of federal

law.  EPA has express authority under the CAA to regulate in Indian country.19

ODEQ attempts to minimize Oklahoma tribes’ interest in self-determination by

making broad generalizations about the assimilation and lack of sovereignty,

self-governance, and independence of Oklahoma Indian tribes based on case law from

      For example, the Navajo Nation has extensive checkerboarding in the area19

known as the “Eastern Navajo Agency,” an area in western New Mexico that is
comprised of allotted, private, state, and federal lands.  That checkerboarding has not
prevented the Navajo Nation from applying tribal regulations to the allotted lands in
that area.  See, e.g., 7 N.N.C. § 254 (defining the jurisdiction of the Navajo Nation as
extending over all “Navajo Indian country,” including “all Navajo Indian
allotments”).  Nor has it prevented EPA from applying federal environmental
regulations to those allotted lands.  See, e.g., 40 C.F.R. § 147.1603 and Subpart HHH,
§§ 147.3000 - 147.3016 (the SDWA regulations applicable to Navajo “Indian lands,”
at issue in HRI, and other Indian lands in New Mexico, see § 147.3000); § 144.3
(defining “Indian lands” as Indian country under 18 U.S.C. § 1151). 
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the 1940s, at the beginning of the federal Indian termination period (1943-1961).  

These generalizations ignore the sweeping reform in federal Indian policy since then,

to a policy that now promotes tribal sovereignty and self-determination.  In particular,

ODEQ relies on Okla. Tax Comm’n v. United States, 319 U.S. 598 (1943), for the

statement that, 

while [the Supreme Court] had previously ‘held that a State might not
regulate the conduct of persons in Indian territory on the theory that the
Indian tribes were separate political entities with all the rights of
independent status,’ that condition ‘has not existed for many years in the
State of Oklahoma.’  Id. at 602.  ‘Although there are remnants of the
form of tribal sovereignty, these Indians have no effective tribal
autonomy’ and they are ‘actually citizens of the State with little to
distinguish them from all other citizens except for their limited property
restrictions and their tax exemptions.’  Id. at 603.

Pet. Br. at 59.  This dicta is in direct conflict with current federal Indian policy

supporting tribal self-determination and sovereignty, as well as with the Supreme

Court’s own statements about the existence and status of Indian country in Oklahoma

in the Sac & Fox and Potawatomi cases of the early 1990s.  Tribes have as

compelling an interest in exercising sovereignty and tribal autonomy over their

respective portions of Indian country in Oklahoma as they do elsewhere.

ODEQ’s reliance on  McClanahan v. State Tax Comm’n of Arizona, 411 U.S.

164 (1973), is similarly misplaced.  Pet Br. at 59.  That case noted that the doctrine

of “Indian sovereignty” “has not been rigidly applied in cases where Indians have left
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the reservation and become assimilated into the general community.”  411 U.S. at

171.  Here, the relevant interest being weighed is a tribe’s interest in

self-determination regarding the Indian country over which it has jurisdiction, not the

interests of individual Indians who have left the reservation and become assimilated.

ODEQ also cites United States v. Okla. Gas & Elec. Co., 127 F.2d 349, 353

(10th Cir. 1942), aff’d, 318 U.S. 206 (1943), in which the Court of Appeals for the

Tenth Circuit “observed that it is ‘common knowledge that lands allotted in severalty

to Indians in Oklahoma are essentially a part of the [non-Indian] community in which

they are situated . . . .’”  Pet. Br. at 59.  The sentence concludes, however, by saying

that such lands are “subject to the limited control by the state, or its political

sub-divisions.”  127 F.2d at 353 (emphasis added).  The full quote therefore

recognizes that, although there is some degree of state control over Oklahoma Indian

allotments, the control is limited in its scope, and it should remain so here.

Federal jurisdiction over Indian country may be factually more intricate in

Oklahoma due to the checkerboard nature of Indian country there, but that situation

in and of itself does not justify giving additional jurisdiction to the state.  The NSR

Rule does not take any jurisdiction away from Oklahoma, but rather reflects existing

federal jurisdiction over Indian country under the CAA.  United States v Sands, 968

F.2d 1058, 1062 (10th Cir. 1992), is a case in point.  There the court rejected the
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federal government’s assertion that Oklahoma should assume criminal jurisdiction

over “checkerboard” Indian allotments because the state had jurisdiction over

neighboring non-Indian land.  The court noted that individual Indian allotments are

Indian country under 18 U.S.C. § 1151, and thus are subject to federal, not state,

jurisdiction.  The court declined to extend state jurisdiction over those lands,

notwithstanding the government’s comment “that law enforcement might be easier

if the State had jurisdiction over the checkerboard of Indian and non-Indian land

involved.”  Id. at 1063.

Oklahoma thus provides no legitimate basis for its position that the NSR Rule

should apply to reservation but not non-reservation Indian country.  If, however, the

Court disagrees, the Court should remand the Rule to EPA without vacatur, since the

disruptive consequences of vacatur in this case would be severe.  Allied-Signal, Inc.

v. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993).  The

NSR Rule fills a regulatory gap in Indian country, providing standards and permitting

authority for a wide variety of air pollution activities that fell outside of

state-delegated authority but that federal regulations did not adequately address. 

Since implementation of the Rule, owners and operators of emissions sources in

Indian country have been able to obtain various CAA permits for the first time, and

they would be thrust into legal limbo if the NSR Rule were vacated.  When
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regulations are already in place and those affected have acted in reliance upon them,

remand without vacatur is appropriate.  See Sugar Cane Growers Co-op. of Florida

v. Veneman, 289 F.3d 89, 97 (D.C. Cir. 2002).20

CONCLUSION

For all the foregoing reasons, the Court should uphold the NSR Rule.21

Respectfully submitted,

/s/ Jill E. Grant                          
JILL GRANT & ASSOCIATES, LLC
Jill Elise Grant (#358306)
Bethany M. Fisher
1319 F Street, NW, Suite 300
Washington, DC 20004
Tel: (202) 821-1950
Facsimile: (202) 459-9558
jgrant@jillgrantlaw.com
bfisher@jillgrantlaw.com

Attorneys for Intervenor Navajo Nation

      Alternatively, the Court may remand and order only a partial vacatur.  See20

Mississippi v. EPA, DC Cir. No. 08-1200 (July 23, 2013), slip op. at 48 (partial
vacatur to preserve environmental benefits of rule pending remand); Sierra Club v.
EPA, 705 F.3d 458, 465-66 (D.C. Cir. 2013) (partial vacatur appropriate where
plaintiff challenged only parts of the rule); Michigan II, 268 F.3d 1087.

      The Tribal Intervenors reserve the right to seek attorneys fees and costs pursuant21

to CAA § 307(f), 42 U.S.C. § 7607(f), should the NSR Rule be upheld and the Court
deem it appropriate.
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/s/ Philip Baker-Shenk                 
HOLLAND & KNIGHT, LLP
Philip Baker-Shenk (#386662)
Kurt E. Blase
800 17  Street, NW, Suite 1100th

Washington, DC 20006
Telephone: (202) 457-7031
Facsimile: (202) 955-5564
Philip.Baker-Shenk@hklaw.com
Kurt.Blase@hklaw.com

Attorneys for Intervenors United South and
Eastern Tribes, Shakopee Mdewakanton
Sioux Community, and Red Lake Band of
Chippewa Indians

/s/ Richard A. Duncan                   
FAEGRE BAKER DANIELS LLP
Richard A. Duncan
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402-3901
Tel: (612) 766-8612
richard.duncan@FaegreBD.com

Attorneys for Intervenors Shakopee 
Mdewakanton Sioux Community

Date: July 25, 2013
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