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Paul K. Charlton (Bar No. 012449) 
Mark C. Dangerfield (Bar No. 010832) 
Mark A. Fuller (Bar No. 012149) 
GALLAGHER & KENNEDY, PA 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Tele~hone: (602) 530-8000 
FacsImile: (602) 530-8500 
E-mails:paul.charlton@gknet.com 

mark.dangerfield@gknet.com 
maf@gknet.com 

Attorneys for Defendants Hualapai Tribe and 
Tribal Council members 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

GRAND CANYON SKYWALK 
DEVELOPMENT, LLC, a Nevada limited 
liability company, 

Plaintiff, 

vs. 

THE HUALAPAI INDIAN TRIBE OF THE 
HUALAPAI INDIAN RESERVATION, 
ARIZONA; BARNEY ROCKY IMUS, 
SHERRY COUNTS, PHILBERT 
WATAHOMIGIE, RONALD QUASALA, 
SR., RUDOLPH CLARKE, HILDA 
COONEY, JEAN PAGILAWA, each 
individuals and members of the Hualapai 
Tribal Council, 

Defendants. 

I, Paul K. Charlton, declare as follows: 

No.3:13-cv-08054-DGC 

DECLARATION OF PAUL K. 
CHARLTON 

1. I make this Declaration based upon my position as an attorney at 

Gallagher & Kennedy, P.A. representing the Hualapai Tribe in relation to Skywalk 

matters since December of 2010, and based upon my review of pertinent documents, 

including those referenced in or attached to this declaration. 

2. The Hualapai Indian Tribe (the "Tribe") is a federally-recognized sovereign 

Indian nation. The Hualapai Indian Reservation is located in northwestern Arizona, with 

the western edge being about 120 miles from Las Vegas. The Tribe is governed by an 

elected, nine-member, Tribal Council, which includes a chairperson and vice-chairperson. 
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1 3. The Tribe has two commercial arms in the form of tribally-chartered 

2 corporations wholly-owned by the Tribe, one of which is 'Sa' Nyu Wa, Inc. ("SNW"). 

3 SNW is managed by a board of directors. 

4 4. On December 31,2003, SNW and Grand Canyon Skywalk Development, 

5 LLC, a limited liability company based in Las Vegas and controlled by David Jin 

6 ("GCSD"), entered into a Development and Management Agreement to build and manage 

7 the Grand Canyon "Skywalk" (the "Skywalk Agreement"). Under the Skywalk 

8 Agreement, GCSD undertook to build and manage the Skywalk on the Reservation, with 

9 the Tribe being the owner of the Skywalk. In consideration for its services, GCSD was to 

10 be paid a management fee calculated as a percentage of the net revenues (if any) 

11 generated from the operation of the Skywalk. At the time the Skywalk Agreement was 

12 signed, Louise Benson was chairwoman of the Tribe and a member of the Tribal Council. 

13 5. The Skywalk was designed to be a horseshoe-shaped structure (the principal 

14 structural components of which are steel beams and multiple layers of glass) jutting out 

15 from the edge of a cliff overlooking a part of the Grand Canyon. Those on the structure 

16 would be able to look directly down through the glass floor to see the canyon thousands of 

17 feet below. The Skywalk was completed and opened to the public in March 2007. It has 

18 become an important tourist attraction and hence an important source of revenue for the 

19 Tribe. 

20 6. Gallagher & Kennedy, P.A. ("G&K") has served as counsel to the Tribe in 

21 connection with a variety of matters, and served as counsel for the Tribe's commercial 

22 entities, including SNW, from September 2009 until March 2013 when SNW changed its 

23 counsel to Quarles & Brady, LLP to assist SNW in navigating through bankruptcy 

24 proceedings. 

25 7. Many disagreements regarding the Skywalk Agreement have arisen over the 

26 years. F or a while, those disagreements were resolved or attempted to be resolved 

27 through discussions and negotiations between GCSD representatives and members of the 

28 Tribal Councilor the SNW board. 

2 
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1 8. In 2009 and 2010, SNW and GCSD successfully negotiated and executed 

2 four key agreements that superseded relevant aspects of the Skywalk Agreement. Hence, 

3 in eady 2010, the shuttle-bus provisions of the Skywalk Agreement were superseded by 

4 two new shuttle-bus agreements between GCSD and the Tribe's other commercial arm 

5 which does business under the name Grand Canyon Resort Corporation ("GCRC"). Also 

6 in early 2010, the provisions of the Skywalk Agreement dealing with the handling of 

7 Skywalk revenues and disbursements were superseded by the Skywalk Trust Agreement, 

8 whereby Skywalk revenues were removed from the control of GCSD and placed in a trust 

9 account. 

10 9. The parties also continued to negotiate two remaining agreements, which 

II contemplated the superseding of all other terms of the Skywalk Agreement by means of 

12 (a) an agreement addressing GCSD's completion of the Skywalk project (the 

13 "Construction Completion Agreement"), and (b) an agreement dealing with GCSD's 

14 actual management of the facility, such as budgets, reports, audits, hours of operations, 

15 and so on (the "Management Agreement"). In these negotiations, GCSD was represented 

16 by Parker, Nelson & Associates, primarily through Theodore ("Teddy") Parker, III. 

17 10. On December 6, 20 I 0, GCSD and SNW held a final negotiating session in 

18 Las Vegas regarding the proposed Construction Completion Agreement and the 

19 Management Agreement. At the end of the session, which resulted in one change to a 

20 provision of the proposed Management Agreement, David Jin said he was satisfied with 

21 the agreements, had no other issues to address, and was prepared to sign them, as soon as 

22 the signature pages could be provided. The following day, the final versions of the two 

23 agreements were forwarded to Mr. Jin's attorney, Mr. Parker, for signature by Mr. Jin. 

24 11. Nevertheless, Mr. Jin ultimately declined to sign the negotiated agreements. 

25 Just prior to New Year's Eve in 2010, Mr. Parker sent G&K a substantial rewrite of the 

26 material terms of the agreements under discussion, and on January 10,2011, Mr. Parker 

27 advised G&K that the agreements as discussed on December 6 had "not been approved by 

28 Mr. Jin and will not be executed in their present form." Exhibit 1, January 10, 2011 

3 
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1 email fromMs.EvanstoMr.Thompson.Mr. Parker further stated that the law firm of 

2 Greenberg Traurig (HGT") was now working with him on the agreements. Id. 

3 12. On January 27, 2011, GT sent a letter to G&K inquiring about the status of 

4 the proposed agreements. GT said that "it has been four weeks since we delivered our 

5 mark ups to the proposed agreements and there has been no response or comments relative 

6 to those documents .... " Exhibit 2, January 27, 2011, Letter from Mr. Tratos to Mr. 

7 Thompson. 

8 13. On that same day, January 27, 2011, the nine members of the Tribal Council 

9 (Sheri Yellowhawk, Wilfred Whatoname, Sr., Richard Walema, Sr., Waylon Honga, 

10 Candida Hunter, Barney Imus, Wynona Sinyella, Ruby Steele, and Charlie Vaughn), 

11 along with board members of SNW and certain Tribal officers, met in a confidential and 

12 privileged Tribal Council executive session meeting at G&K's offices in Phoenix. 

13 Exhibit 3, January 27, 2011 Special Tribal Council Meeting Minutes. The purpose of the 

14 executive session meeting was to discuss strategy in light of GCSD's apparent decision 

15 not to sign the proposed agreements in the form that had been agreed to on December 6, 

16 2010, and to obtain the advice of legal counsel regarding the Tribal Council's available 

17 strategies. 

18 14. On February 8 and February 11,2011, at the request of the Tribal Council, 

19 G&K provided legal memoranda directed to the Tribal Council, each memorandum 

20 bearing the clear legend at the top of every single page, in capital letters: 

21 ATTORNEY-CLIENT COMMUNICATION 
ATTORNEY WORK PRODUCT 

22 PRIVILEGED & CONFIDENTIAL 

23 See GCSD's Response in Opposition to Defendants' Motion to Dismiss (Doc. 21), in the 

24 case sub-judice, at Exhibit 1 (Doc. 21-1) and at Exhibit 2 (Doc. 21-2). 

25 IS. The February 8 and February II, 2011 confidential memoranda, following 

26 up on the January 27, 2011 Tribal Council meeting at G&K's offices, discussed 

27 confidential legal advice and strategy for the Tribal Council to consider in light of the 

28 January 27,2011 Tribal Council meeting. Id. 

4 
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I 16. Sheri Yellowhawk was then a member of the Tribal Council, was present at 

2 the January 27, 2011 meeting at G&K's offices, and received a copy of the February 8 and 

3 II, 20 II confidential memoranda. Ms. Yellowhawk later professed in public that she was 

4 opposed to the condemnation and believed that tribal members should be "aware of what 

5 the Tribal Council does behind closed doors." Exhibit 4, February 29, 2012 email from 

6 Ms. Hardridge to various recipients attaching Ms. Yellowhawk's letter. 

7 17. On February 25, 20 II, GT, on behalf of GCSD, filed a complaint in the 

8 Hualapai Tribal Court against SNW, seeking to compel SNW to participate in binding 

9 arbitration to resolve the disagreements regarding the Skywalk. Exhibit 5, GCSD's 

10 Tribal Court Complaint. 

II 18. On March 30, 2011 - before the Tribe had adopted an eminent domain 

12 ordinance, and at a time when the plan to adopt such should have only been known to 

13 G&K attorneys and the Tribal Council - GT filed, on behalf of GCSD, a complaint for 

14 declaratory and injunctive relief in the United States District Court for the District of 

IS Arizona ("GCSD F'), asking the Court to enjoin the Tribal Council from enacting an 

16 eminent domain ordinance. Exhibit 6, GCSD's Complaint for Declaratory and Injunctive 

17 Relief in GCSD I. The complaint named as defendants all nine members of the Tribal 

18 Council, plus the Tribe's accountant and an SNW employee. Id. The complaint was 

19 accompanied by a Motion for Preliminary Injunction, which was supported by a 

20 Declaration signed by David Jin. Exhibit 7, GCSD's Motion for Preliminary Injunction 

21 in GCSD I, and Exhibit 8, March 24, 2011 Declaration of David Jin. 

22 19. The complaint alleged that the Tribal Council "intends to pass an ordinance 

23 in the immediate future" allowing the Tribe to exercise its "purported eminent-domain 

24 power to take certain contractual rights from Plaintiff [GCSD], who is a non-Indian." 

25 Exhibit 6, GCSD I Complaint, at 10. 

26 20. Mr. Jin's Declaration, dated March 24, 2011, made certain allegations 

27 against SNW. Exhibit 8, March 24, 2011 Declaration of David Jin, at ~ 32. The 

28 Declaration then goes on to say, however, that: 

5 
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2 

3 

4 

5 

6 

Fortunately, I have maintained good relations with a number of 
the important members of the tribe who have been involved at 
various levels of the tribal government and they continue to be 
helpful in supporting our efforts to improve the economic 
conditions of the Tribe through the expansion and development of 
these tours operations. 

ld. at~ 33 (emphasis added). 

21. Mr. Jin' s Declaration represented that he had "learned" various facts from 

7 his tribal contacts. Certain infonnation in the Mr. Jin's Declaration was substantively 

8 identical to information contained in G&K's February 8 and February 11 memoranda and 

9 infonnation that was discussed in the January 27, 2011 executive session. ld. at ~~ 35-36. 

10 22. The facts in Mr. Jin's Declaration that the Tribe was intending to pass an 

11 eminent domain ordinance, that the Tribe intended to acquire his interest in the 

12 management agreement, and that the Tribe was intending to hire a PR finn, were all 

13 infonnation that was privileged and confidential. Such infonnation almost certainly has 

14 to have ultimately come from one or more members of the Tribal Council. 

15 

16 

23. 

24. 

On April 4, 2011, the Tribal Council enacted the eminent domain ordinance. 

Additionally, on April 4, 2011, due to the unauthorized disclosure of 

17 infonnation obtained from the Tribal Council's confidential and privileged executive 

18 session meetings, as well as infonnation covered under the Tribal Council's attorney-

19 client privilege, the nine Tribal Council members, including Ms. Yellowhawk, all signed 

20 non-disclosure agreements reaffinning their understanding and commitment to preserve 

21 the confidentiality of all discussions involving their legal counsel. Exhibit 9, April 4, 

22 2011, executed confidentiality agreements of the Hualapai Tribal Council members. 

23 25. In the non-disclosure agreements, each member of the Tribal Council 

24 acknowledged that all infonnation he or she received regarding "the Tribe's handling of 

25 litigation, arbitration or other proceedings or disputes involving David Jin or his affiliates, 

26 including strategies, positions, and legal and other advice," would be received as 

27 "confidential and proprietary information of the Tribe." Each Council member also 

28 agreed not to copy, duplicate, publish, or disclose such information to anyone "who is not 

6 
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specifically bound by a nondisclosure agreement with the Tribe," and further agreed not to 

2 "use any of the Information in any manner without the prior consent of the Tribe." Jd. 

3 26. On April 12, 2011, GT, on behalf of GCSD, filed a Motion for Temporary 

4 Restraining Order with Notice. The Motion asserted that Jin had learned that "during a 

5 closed-door meeting," the Council had "passed a measure that purports to authorize the 

6 Tribe to 'take' private property," and that Jin had received a copy of the "Tribal 

7 ordinance." Exhibit 10, GCSD's Motion for Temporary Restraining Order in GCSD J, at 

8 2. The Motion also stated that Mr. Jin "had been provided materials prepared by the 

9 Tribe's public-relations firm," Scutari Cieslak, which showed that the Tribe was "poised 

10 to launch a massive media blitz to publicly justify the taking." Jd. at 3. 

II 27. The TRO Motion was supported by another Declaration from Mr. Jin, dated 

12 April 12,2011. This second Declaration by Mr. Jin attached a copy of a document from 

13 Scutari Cieslak, stamped on each page, "PRIVILEGED AND CONFIDENTIAL." 

14 Exhibit 11, April 12, 2011 Declaration of David Jin and exhibits attached thereto, at 

15 Exhibit 2. 

16 28. On April 27, 2011, the Tribe filed a motion to dismiss GCSD's complaint, 

17 which the District Court (Judge Campbell) subsequently granted on June 23,2011. 

18 29. The source of Mr. Jin's knowledge set out in his two Declarations that GT 

19 relied on, was plainly privileged and confidential. GT, in preparing and filing its March 

20 30,2011 Complaint and Motion for Preliminary Injunction, and its April 12, 2011 Motion 

21 for a Temporary Restraining Order, presumably discussed with Mr. Jin the source of his 

22 knowledge. 

23 30. On May 11, 2011, G&K sent a letter to GT asking it to "cease and desist 

24 

25 

26 

27 

28 

from any further use of the attorney-client, or otherwise, privileged information and 

documents received by you or your law firm." G&K stated: 

It is self-evident that the Complaint and Temporary Restraining Order 
Application in this matter was based upon attorney-client privileged 
information and documents, provided by this law firm to the Hualapai 

7 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Tribal Council in Executive Session meetings. Indeed, certain of the 
exhibits are expressly labeled "privileged and confidential." 

Exhibit 12, May II, 20 II Letter from Mr. Hallman to GT attorneys Mr. Tratos, Mr. Eid 

and Ms. Overton. 

31. The letter further stated that "[t]here is simply no doubt or debate that your 

pleadings in this matter have included information and documentation which was 

attorney-client and otherwise privileged, used 'to gain maximum adversarial value.'" Jd. 

32. The May 11,2011 letter thus asked GT: 

You are specifically requested, in accordance with clear Arizona ethical 
requirements, upon receipt of any confidential or privileged material, to 
(I) refrain from further examination of the material or from making use of 
it, (2) immediately notify this law firm of its receipt, and (3) immediately 
abide by this law firm's instructions as to the disposition of the information 
or documentation. 

Jd. (emphasis added). 

33. The letter stated in conclusion: 

If we become aware of any future use by any of you of privileged 
information or documentation, we will be forced to file a motion with 
Judge Campbell to have your firm disqualified. Further, we reserve the 
right to seek disqualification if you do not immediately notify this law firm 
upon receipt of any privileged information or documentation, and abide by 
this law firm's instructions regarding its disposition. 

Jd. (emphasis added). 

email: 

34. GT replied to Mr. Hallman's May II, 20 II letter via a short, May II, 20 II, 

We are in receipt of your letter today May 11,2011 and we find it offensive 
and unprofessional, therefore, we will not honor it with a response. 

Exhibit 13, May II, 20 II email from Mr. Tratos to Mr. Hallman. 

35. In approximately July 2011, Louise Benson was elected as Chairwoman of 

the Tribal Council. She had served as the Tribal Chairperson in 2003 when the Skywalk 

Agreement was first approved, and then served continuously as a member of the Council 

from mid-2006 through mid-201O. 

8 
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I 36. In August 2011, GCSD, continuing to be represented by GT, filed an 

2 arbitration complaint before the American Arbitration Association ("AAA"), seeking to 

3 resolve the various monetary disputes between SNW and GCSD. SNW moved to dismiss 

4 the complaint, but the AAA arbiter denied SNW's motion in a ruling dated November 21, 

5 20 II. Thereafter, the arbitration proceeded under the protest of SNW for lack of 

6 jurisdiction. 

7 37. On February 7, 2012, the Tribal Council passed a resolution approving the 

8 use of eminent domain to acquire GCSD's interest in the Skywalk Agreement. On 

9 February 8, 2012, the Council filed a Declaration of Taking and formally initiated the 

10 condemnation action in Hualapai Tribal Court. Then on February 9, 2012, the Tribe -

II standing in the shoes of GCSD as a result of having condemned GCSD's interest in the 

12 Skywalk Agreement - filed with the AAA arbiter a "Notice of Voluntary Dismissal with 

13 Prejudice." 

14 38. On February 16, 2012, GT, on behalf of GCSD, then filed a second 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

complaint in the United States District Court for the District of Arizona, case No.3: 12-

CV-08030-DGC ("GDSD 1/"), again seeking declaratory and injunctive relief, as well as 

a TRO. These filings, among other things, sought to enjoin the Tribe's condemnation 

action. GCSD also sought a ruling that the Tribe had to pursue the condemnation action 

in federal court, not the tribal court. 

39. During a February 24, 2012 TRO hearing in front of the District Court to 

determine whether the condemnation action should be enjoined, GT attempted to call the 

Tribe's then-acting Chairwoman Benson as a witness for GCSD, without providing prior 

notice to the Court or G&K that: I) GCSD had any witness testimony to offer, or 2) that 

GCSD would seek to offer one of G&K's primary client representatives for the Tribe as a 

witness. Exhibit 14, excerpt from the February 24, 2012 TRO Hearing before Judge 

Campbell in GCSD II. GT represented to the Court that it was "surprise[ d]" by being able 

to call Ms. Benson because GT attorneys had only "met her for the first time just outside, 

actually, the gallery here [in the courthouse]." Id. Nevertheless, GT was able to provide a 

9 
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I specific and detailed proffer to the Court as to Ms. Benson's expected testimony. Id. GT 

2 claimed that her testimony was relevant to GCSD's bad faith exercise of tribal jurisdiction 

3 claim. Id. The Court ultimately declined to allow Ms. Benson to testifY and ordered the 

4 parties to submit supplemental pleadings on the legal issue of bad faith. 

5 40. On February 29, 2012, five days after the TRO hearing, Ms. Benson was in 

6 Las Vegas with two other members of the Tribal Council to attend to some Council 

7 business. Exhibit 15, April 3, 2012 Tribal Council Complaint against Louise Benson. On 

8 that same day, while in Las Vegas, Ms. Benson apparently met with representatives of 

9 GCSD and signed an affidavit for their use. Id.; see also February 29, 2012 Affidavit of 

10 Louise Benson attached as Exhibit 8 to GCSD's Supplemental memoranda in Support of 

II Bad Faith in GCSD 11 (Doc. 37-1). 

12 41. On March I, 2012, at 5:26 p.m., GT sent a letter to G&K via email 

13 attachment titled "Documents Produced to More than 80 Members of the Hualapai Tribe." 

14 See Exhibit 16, March I, 2012, email from Mr. Tratos to Mr. Hallman with March I, 

IS 2012 letter attached. The letter explained that it enclosed, among other things, 

16 memoranda from G&K "outlining the plan to resist arbitration and use eminent domain as 

17 a way of taking GCSD's contractual rights." Id. The enclosed memoranda were G&K's 

18 confidential and privileged memoranda to the Tribal Council referenced in paragraph 14, 

19 above. Id. The letter went on to say that GT believed that "the distribution to the public 

20 is a waiver of any claim to attorney client privilege" because the documents were 

21 distributed by a "tribal council member who was authorized to receive it." Id. 

22 42. Approximately 17 minutes after GT sent the email attaching the letter 

23 referenced in paragraph 46, above, GT filed a Supplemental Brief in Support of Bad Faith 

24 Exception as requested by the Court. Exhibit 17, GCSD's Supplemental Brief in Support 

25 of Bad Faith in GCSD 11; Exhibit 18, U.S. District Court Notice of Electronic Filing. The 

26 brief attempted to show that, in trying to condemn GCSD's interest in the Skywalk, the 

27 Tribe was acting in bad faith. See Exhibit 17. GT supported its brief with a lengthy 

28 affidavit, dated February 29, 2012, signed by Chairwoman Benson, one of G&K's 

10 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

pnmary client representatives. See February 29, 2012 Affidavit of Louise Benson 

attached as Exhibit 8 to GCSD's Supplemental Brief in Support of Bad Faith in GCSD II 

(Doc. 37-1). But GT never asked G&K if it was acceptable to speak directly to Ms. 

Benson outside of G&K's presence, and had GT asked, G&K would not have given 

approval and would have advised Ms. Benson not to communicate with GT. 

43. GT had spoken to Ms. Benson at the February 24, 2012 TRO hearing, and 

apparently solicited the affidavit, signed in Las Vegas on a GT pleading fonn on February 

29, 2012, which disclosed confidential infonnation, including privileged conversations 

she had with G&K. For example, Ms. Benson's Affidavit relates to the substance of a 

conversation she said she has with G&K. See February 29, 2012 Affidavit of Louise 

Benson attached as Exhibit 8 to GCSD's Supplemental Brief in Support of Bad Faith in 

GCSD II (Doc. 37-1), ~ 9. (Emphasis added). On the same day, February 29, that Ms. 

Benson signed her Affidavit, GCSD filed a "Notice of Voluntary Dismissal Without 

Prejudice," dismissing Ms. Benson as a defendant in GCSD II. Exhibit 19. 

44. GT's Supplemental Brief, referred to in paragraph 47, above, was further 

supported by a Declaration from Theodore ("Ted") Quasula, a GCSD employee. See 

February 29, 2012 Declaration of Theodore "Ted" Quasula attached as Exhibit 1 to 

GCSD's Supplemental Brief in Support of Bad Faith in GCSD II (Doc. 37-1). Attached to 

his affidavit were, among other things, the February 8 and February II, 2011 memoranda 

from G&K, clearly marked as confidential and privileged, referred to in paragraph 14, 

above. Id. (Doc. 37-1, at pp. 3, 9-15). He claimed to have received those confidential 

memoranda, and other materials, in a February 29, 2012 email from Sheri Yellowhawk's 

Aunt, Charlene Hardridge, that was sent to numerous tribal members. Id., ~ 2. Ms. 

Yellowhawk was also then serving on the Tribal Council, as she had been when GT had 

filed GCSD I. The email included an attached letter from Ms. Yellowhawk, referred to 

earlier, expressing her displeasure with the Council's actions in approving the 

condemnation, and stating that she felt tribal members needed to know what the Council 

was doing "behind closed doors." Id. at Exhibit 1 attached thereto, pp. 1-2. 

11 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

45. Neither the Tribe nor G&K authorized or consented to Ms. Benson or Ms. 

Yellowhawk's release of confidential materials or information. Indeed, the Tribal Council 

briefly suspended both Ms. Benson and Ms. Yellowhawk from the Tribal Council as a 

result of the unauthorized disclosures, and brought formal charges against them. Exhibit 

15, Tribal Council Complaints against Ms. Benson and Ms. Yellowhawk (the Tribal Court 

subsequently reinstated Mmes. Benson and Yellowhawk to their Council positions, but 

the terms of each expired about two months later in July 2012). 

46. On March 2, 2012, G&K moved to strike the two G&K confidential 

memoranda and the Affidavit of Louise Benson as exhibits, and sought an order that 

GCSD be "prohibited from contacting any other current or former representatives of the 

Hualapai Tribal Councilor employees of SNW." Exhibit 20, Tribe's Motion to Strike in 

GCSD 11 (including Exhibits I and 2, thereto). As G&K advised the Court in that motion, 

G&K limited the scope of the motion in order to address the "immediate" interests of its 

client, but specifically "reserve[ d] the right to request further remedies" consistent with 

G&K's "duty as officers of this Court and members of the State Bar." G&K also sent its 

second letter to GT advising GT, again, that its unauthorized use of confidential and 

privileged documents was improper and unethical. Exhibit 21, March 2, 2012 Letter 

fr0111 Mr. Charlton to Mr. Tratos. Mr. Tratos responded by accusing G&K of having 

violated its "duty of candor" in an "effort to steal GCSD's intangible property rights in the 

management agreement of the Skywalk." Exhibit 22, March 2, 2012 letter from Mr. 

Tratos to Mr. Hallman. 

47. G&K's Motion to Strike argued that GT's ex parte communication with Ms. 

Benson violated ER 4.2 of the Arizona Rules of Professional Conduct, which prohibits a 

lawyer from communicating about the subject of the representation with a party the 

lawyer knows to be represented by counsel. GT's actions were also improper, G&K 

argued, under comment 2 to Rule 4.2, which prohibits a lawyer from contacting "persons 

having managerial responsibility on behalf of the [represented] organization .... " 

Exhibit 19, Tribe's Motion to Strike in GCSD 11 at 5. 

12 
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1 48. GT's use of the G&K confidential memoranda was improper, G&K further 

2 argued, under Rule 4.4(b), which requires a lawyer in receipt of inadvertently-produced 

3 documents to notifY the sender and maintain the status quo to "permit the sender to take 

4 protective measures." Id. at 8-9. G&K also cited Ariz. Ethics Op. 2001-04 (the "Ethics 

5 Opinion"), which requires a lawyer who receives privileged documents from a client, who 

6 in tum received those documents from a third party, to: (1) refrain from using them; 

7 (2) subject to client's consent, notify opposing counsel of their receipt; and (3) abide by 

8 opposing counsel's instructions or seek a ruling from the court as to whether they can be 

9 kept or used. Id. at 9. The Ethics Opinion provides that if the client insists that an 

10 attorney "review the documents or use the information in them," withdrawal is required 

11 under ER 1.16(a). Id. 

12 49. The District Court ultimately denied GCSD the relief it sought in GCSD II, 

13 and required GCSD to initially pursue its complaints about the condemnation action in the 

14 Tribal Court. On March 19,2012, the District Court thus stayed the case, asking only for 

15 semi-annual status reports to be jointly filed by the parties. 

16 50. As to G&K's Motion to Strike the privileged exhibits, the Court treated the 

17 matter as moot, stating: 

18 The Court has reviewed the information in these exhibits and has 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

determined that it does not affect the outcome of this decision. 

51. On April 24, 2013, GCSD then filed its third federal court complaint 

relating to the Tribe and SNW ("GCSD IIf'), this time asking the Court to compel the 

Tribe to arbitrate the condemnation matter. The Tribe moved to dismiss GCSD's 

Complaint. In support of its Response in Opposition to the Tribe's Motion to Dismiss, 

GCSD once again attached the two G&K confidential legal memoranda to the Tribal 

Council dated February 8 and February 11, 2011. See GCSD's Response in Opposition to 

Defendants' Motion to Dismiss in GCSD III (Doc. 21), at Exhibit I (Doc. 21-1) and at 

Exhibit 2 (Doc. 21-2). 

13 
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1 I declare under penalty of perjury under the laws of the United States that the 

2 foregoing is true and correct, and that this Declaration was executed on June 26, 2013, in 

3 Phoenix, Arizona. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~. 
/ Paul K. Charlton 

14 
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From: Patricia Evans [mailto: peyans@pnalaw.netJ 
Sent: Monday, January 10, 2011 5: 16 PM 
To: Thompson, Terence W. 
Subject: Re: Hualapai - Oriental Travel and Tours, Inc. C'OTTI") and Grand canyon Resort Corporation ("GCRC") 

Terry, 

Thank you for your e-mail of January 10,2011 I hope that both you and Mr. Zavislak feel better after a weekend of 
rest and relaxation. With regards to the Skywalk Management Agreement and the Skywalk Construction Completion 
Agreement, these documents as I have discussed over the last two weeks have not been approved by Mr. Jin and 
will not be executed in their present form. Hence, we have sent over proposed revisions to both agreements. I look 
forward to hearing from you with regards to available dates to meet and discuss these two documents in person. As 

discussed Friday, January 7th, Mark Tratos of Greenberg Traurig, is also working widl us in finalizing these two 
agreements. Hopefully, once we all have had a chance, we can get these documents finalized. 

Finally, with regards to the Visitors Center, I will discuss with Mr. Jin the completion of the entire building. It is my 
understanding however having spoken with Mr. Jin on this topic before that he was not interested in building out 
the entire Visitors Center. I will also speak with Mr. Jin with regard to the first floor bathrooms to ensure that they 
are ADA compliant. Once, I've had the opportunity to speak with Mr. Jin regarding the Visitors Center, both with 
regards to the build outs of the entire Visitors Center as well as the bathrooms on the first floor, I will contact you. 

In the meantime, if you have any questions or concerns, please do not hesitate to contact me. 

Thank you again. 

Teddy 

CONFIDENTIALITY NOTICE: This message may contain Information that is attomey-ellent privileged, attorney work product or otherwise confidential. If 'lOll are 
not an intended recipient, use and disclosure of thi$ message are prohibited. tf you received this transmission In error, please notify the sender by raply e-mail and 
delete thQ message and any attachments. 

TRIBE002889 
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II GreenbergTraurig 

In Reply: 
Mark G. Tralo. 
(702) 792-3773 
!!jltosm@gUaw com 

twt@gknet.com 

Terence W. Thompson 
Gallagher and Kennedy 
2575 East Camelback Road 
Phoenix, AZ 85016-4240 

Dear Mr. Thompson: 

January 27, 2011 

This correspondence is further to my telephone calls and messages that rve 
left in your office this week. My client is very concerned that it has been four (4) 
weeks since we delivered our mark ups to the proposed agreements and there have 
been no response or comments relative to those documents and there has not been 
an agreement as to a date which we can sit down to discuss a final negotiation and 
completion of the agreements. At the minimum, we should be able to set a time 
and date certain for a face to face meeting to complete the negotiations of the 
agreements based upon our mark up to your draft. 

As I left in my voice message, there is information circulating which suggests 
that there may be differing points of view amongst the members of the tribe and 
this, in turn, creates concerns for my client who has literally invested tens of millions 
of dollars in the Skywalk project and who alone. is carrying the financial burden. 

I took forward to your call to at least set a date certain for us to meet in 
person to complete the negotiations. Thank you in advance for your cooperation. 

MGT:dh 
cc: Don Prunly 

John Jeppsen 
Teddy Parker 

Sincerely, 

f!D GreenbergTraurig 
..--~"-,.7· 
j,oA::. ,,/ 

::A C"-v'--"'''. 

Mar G. Tratos 

GCSD008123 
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APPROVED: 02/09/1' 

SECRETARY: Addie 

• 
HUALAPAI TRIBAL COUNCIL 
SPECIAL COUNCIL MEETING 

GALLAGHER & KENNEDY OFFICE 
PHOENIX,AZ 

Thursday, January 27, 2011 @8AM 

Roll call taken, seven members present constituting a quorum. Chairman Whatoname called 
meeting to order at 8: 18 am. 

MEMBERS PRESENT: 
Wilfred Whatoname, Sr. 
Richard Walema, Sr.-late 
Waylon Honga 
Candida Hunter 
Bameylmus 
Wynona Sinyella 
Ruby Steele 
Sheri YellowHawk -late 
Charles Vaughn 

AFPROV AL OF AGENDA: 

OTHERS PRESENT: 
Terry Thompson Catherine Langford 
Robert Bravo Robert Yoder 
Christine Smith Paul Hamai 
Henry Melton Jack Erhardt 
Wanda Easter Don Simon 
Erin Forrest Reid Chambers 
Joe T. Flies Away 
Paul Charlton 
Darrick Penney 
Monica Fonseca by teJecom 

Candida moved to approve the agenda with the addition of gaming issue of land annexation bill. 
Seconded by Waylon. VOTE: 7 - for, 2 - excused. Motion carried. 

1. UPDATE - T. Thompson 
Wynona moved to go into executive session at 8:24. Seconded by Candida. VOTE: 7 
FOR, 2 EXCUSED. Motion carried. 

Wynona moved to come out of executive at 10:49 am. Motion died for lack of 
Second. 

Wynona moved to come out of executive at 11 :56. Seconded by Sheri. VOTE: 9 - FOR. 
Motion carried. 

2. PENSION PLAN 
Catherine Langford and Robert Yoder, attorneys for the 40 I K Plan were present. A draft 
resolution approving the restated plan is the standard routine that the IRS requires. 

Mr. Yoder explained that there are two different rules that apply to 40 I K plans, 1) 
government, and 2) private. Also explained was the process it took to consider native 
tribes as Indian Tribal Governments under the pension plan. 

Executive Order 13175 in regards to consultation with Native tribes as established by 
President Clinton and thereafter reiterated by previous Presidents and the latest by 

TRIBEMM000609 
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APPROVED: 02/0911" • 
President Obama, the IRS has not complied with this order since day one. TIlls is an 
important issue that should be addressed. 

Wynona moved to adopt Resolution No. 07-2011, (401(k) Plan for the Hualapai 
Tribe. Seconded by Candida. VOTE: 8 FOR, 1 ABSTAIN. Motion carried 

3. PRE-PLANNING-WATERNEGOTIATIONS 
Paul Hamai ofNRCE presented a power point presentation and discussed what was to be 
presented for tomorrow's meeting. Due to flight problems, Mr. Simon wasn't available at 
this time but would be here about 4 pm. 

Wynona moved to go into executive session at 2:02 pm. Seconded by Candida. VOTE: 
8 FOR, 1 - ABSTAIN. Motion carried. 

Wynona moved to come out of executive session at 5:16 pm. Seconded by Candida. 
VOTE: 9 - FOR. Motion carried 

Wynona moved for adjoummentat 5:16 pm. Seconded Rocky. VOTE: 9 - IN FAVOR. 
Motion carried. 

TRIBEMM000610 
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Subject: 
Attachments: 

Letter 
Dear Hualapai Tribal Members.docx; Memorandum No-3 to Hualapai Tribal Council re 
Skywalk Matters.pdf; Memorandum No-4 to Hualapai Tribal Council re Action as to Skywalk 
Agreement.pdf 

-. 

From: lHardrldge1@comcast.net [mailto:1Hardrldge1@comcast.net] 
Sent: Wednesday, February 29, 2012 2:02 PM 
To: acrook87@Yahoo.comr AHavatone@Hualapal-nsn.gov; acablllo@hotmail.com; ano fleldIng@grandcanyonresortcom; 
AQuerta@Hualapai-nsn.gov; Beautlfulhualapal@yahoo.com; bimus@hualapaj-nsn.gov; bravoaya@yahoo.com; 
DBrayo@Hualapal-nsn.gov; c kllnekole@h0tmall.comi tedguasula@cox.net; richa.rd powskey@bla.qov; 
CBrayo@Hualapai-nsn.gov: darkedamon@hotmail.com; CLee@Hualapal-nsn.gov; cnlghthorse@hotmall.com; 
dorisbutler@rocketman.com: cataleeh2@aol.com; CBegay@Hualapal-nsn.gov: cbherbert@vahoo.com: 
cbowtlaue@aol.com: chjravanette@hotmajl.com; cimus@frontjernet.net: gsumjnimo@cox.net: 
hwhatoname@hotmail.com; kertsmjt©gmail.com; baker.amber81@yahoo.com; blmus@hyalapal-nsn.gov; 
DBravo@Hualapai-nsn.gov; emanakaia3@yahoo,comi em-ciark@hotmail.com; fcrook24@yahoo.com: 
fiora02@frontiemet.oet; gathut@yahoo.com; gioD" susanvatame@Vahoo.com; g@ybar@frootlemetoeti 
julietsteele2005@yahoo.comi koho!m@yahoo.comi michelle zephier@yahoo.comi ml~tywatahomigie@msn.com; 
MRomo@Huaiapaj-nsn.gov; MSulllyao@Huaiapaj-nsn.gov; vicklea@PQPshealth.comi wakasmana@yahoo.comi 
oleda.benson@ihs.gQv; pete,lmys@yahoo.com; powseysr@yahoo.comi pSQuaglia@hualapal-nsn.gov; ROark@Hualapai­
nso.gov; Rmalenty@aol.com: w.iguasu!a@yahQo.comi CMahone@Hualaoai-nsn.gov; gnbravo2QOO@yahoo.com; 
coleenwettemahone@yahoo.oom; DSelana@Hualapai-nsn,goy; earlene havatone@grandcawonresort,Com; 
Lenora.Pablo@jhs.govi Ijwja@yahoo.comi lorena bender@grandcanyonresort.com; sashla2Q03@yahoo.com; 
shane chariev@yahoo.com; shar torres@yahoo.com; sheny.counts@yahoo.comi susanyatamesherleoe@yahoo.com; 
waunekajC@yahoo.com; white nBtiye@yahoo.com; WQodee36@vabQo.com; WQuasula@Hyalapal-nsn,gov; 
gmwhatoname@yahoo.com; kkdashee@yahoo.com; helenjwata@yahoo.com; hllda2212@yahoo.com; 
hualapaiicwa@yahoo.com; hubertlmus@yahoo,com: hwhatoname@hotmail.com; iwaiema@Hualapai-nsn,gov; 
JDavls@Hualapai-nsn,gov; lean1mus@yahOo.com; iktmarshal!@yahoo.com; joonnwbatoname@yahoo,com; 
joe montana554@hotmail.com; JSchrum@Hualapal-nsn.goy; jtapjia@yahoQ,oom 
Subject: Fwd; Letter 

GCSD007530 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 25 of 205



Dear Hualapai Tribal Members: 

It is with deep sorrow that I need to share information with my fellow Tribal Members. When I was 
sworn Into office; I took an oath to uphold the US and Hualapai Constitution which Includes the laws of 
the Hualapai Tribe. I understand there is a recall being conducted on me atlhis time. My term is up in 
June so it really isn't necessary. I will no longer be in office and seems my services are not wanted nor 
required. It is bothering me that a lot of information is not being shared with the membership. 
Everything that is shared is based on opinion and not fact. There is talk of being on one side or another. 
That concept does not sit well with me. i thought we were supposed to be working toward one purpose: 
To serve the Hualapai People. 

I read all the legal documents, some more than 200 pages In length. There are shocking discoveries from 
both sides. In trying to keep an open mind, I look at both sides and what can actually be proven. I have 
asked where the various amounts that are supposedly owed to us come from and where I can see the 
figures. I am told they are estimations and summations. That will not hold up in court. This scares me as 
a Tribal Council Member because we should be very sure of ourselves before we assert wrong doing. I 
am very logical and analytical when it comes to the law. I want proof and documentation not just 
opinion and emotion. 

I think it Is time that the Hualapai Tribal Membership actually is aware of what the Tribal Council does 
behind closed doors. I read on face book a comment from a child who observed our community meeting 
that we looked liked we are hiding things. We are hiding things. I was diSciplined as a child for not telling 
the truth. What are we teaching our future leaders? To be sneaky and lie? 

I stated at the community meeting thatthis Eminent Domain Ordinance was Ex Parte. Meaning that it 
was created after the fact to address a specific issue, namely the Skywalk. However, this ordinance is 
lasting and can affect anyone on the reservatIon either privately or doing business. According to our 
constitution, this Is not legal nor is it legal anywhere else In the US to adopt a law to enforce a specific 
issue. I voiced this very clearly and was scrutinized for my opinion which I can back up with facts. Now 
my Job and family are in jeopardy. 

I continue to hear at the council and public meetings that Hualapai's are first and foremost. That Is not 
what I see. My own job has been threatened and I am a Hualapai that has lived here 27 years. My family 
is buried here and this is where I call home. I raised my children here and they know who they are. I 
have close connections to my family and know who I am related to in the community. How many more 
Hualapai people will this issue continue to effect? 

In closing, please continue to ask questions based on facts and documentation, not emotion and hidden 
motives. People should not be hurting people on purpose. Our elders did not teach us to do that. My 
grandmother Lois Willets Irwin would not have approved of people being so mean. Thank you for your 
time and energy In reading my words. 

Respectfully Submitted, 

Sheri K YeliowHawk, Tribal Member 

GCSD007531 
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Mark Tratos, Esq. (NV Bar No. 1086) 
Donald L.Prunty,Esq, (NV Bar No. 8230) 
GREENBERG TRAURlG, LLP 
3773 Howard Hughes Parkway 
Suite 400 North 

dv0-
" . 7 

Las Vegas, Nevada 89169 
Telephone: (702) 792 3773 
Facsimile: (702) 792 9002 

. '" '" ," 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Email: TratosM@gtlaw.com.PruntyD@g!1aw.com 

Troy A. Bid, Esq. (CO Bar No. 21164) 
Robert S. Thompson IV, Esq. (CO Bar No. 90894) 
GREENBERG TRAURIG, LLP 
1200 17th Street 
Suite 2400 
Denver, Colorado, 80202 
Telephone: (303) 572 6500 
Facsimile: (303) 572 6540 
Email: EidT@gtlaw.com.ThompsonRo@gt!aw.com 

Counselfor GRAND CANYON SKYWALK DEVELOPJ1ENr, LLC 

HUALAPAI INDIAN TRIBE, TRIBAL COURT 
HUALAPAI INDIAN RESERVATION (AZ) 

P.O. BOX 275 - 960 RODEO DRIVE 
PEACH SPRINGS, ARIZONA 86434 

GRAND CANYON SKYWALK 
DEVELOPMENT, LLC, a Nevada limited 
liability company. 

v. 

0:,0 I) - I!-V - 6 O~ 

COMPLAINT 

'Sa' Nyu Wa, Inc., a Hualapai Indian tribally 
20 chartered corporation 

21 II----------------------------J 

22 

23 COMES NOW, GRAND CANYON SKYWALK DEVELOPMENT, LLC ("GCSO"). a 

24 limited liability company organized under the laws of the State of Nevada with its principal place of 

25 business in Las Vegas, Nevada, by and through its attorneys, Greenberg Traurig, LLP, respectfully 

26 moves thisCOlitt !ocompef'ga'NYUW~: Inc. C'SNW';),a Hualapai tribally ~hartered corporation. 

27 to submit to mandatory and binding arbitration as set forth in Article 15 of the 2003 Oevelopment 

28 and Management Agreement (the "2003 Agreement") executed between GCSO and SNW on 

LV 419.331.610v2 2·25-11 Puge 1 of7 
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December 31 .• 2003. In support ofits Motion. GCSD states as tollows: 

JURISDICTION AND VENUE 

l. Tbis Court has jurisdiction over the subject mailer of the above-entitled action 

pursuant to Articles VI (2) of Ihe Constitution of the Hualapai Indian Tribe of the Hualapai Indiun 

Reservation. Arizona (the "Hualapai Constitution"). as well as Chapter 2,2 of the Hualapai Law and 

Order Code. 

2. This Court has jurisdiction over Defendant SNW. a tribally chartered corporation. 

and this action arose from events OCCurring on the Hualapei Indian Reservation (the "Reservation"). 

Furthermore, in conformance with Chapter 2{2.4), SNW waived its inherent SOVereign immunity 

pursuant to Al1icle 15 of the 2003 Agreement for the purposes of (I) compelling arbitration. and (2) 

enforce arbitration determinations. 

3. Venue is proper In the Hualapai Tribal Court undl.'r Article VIol' the lIualapai 

Constitution, and Chapter 2 of the Hualapai Law and Order Code in that the events giving rise to the 

claims in this Complaint occurred within the jurisdiction of the Hualapai Tribal Court. Venue lies 

in the Hualapai Tribal Court in Peach Springs, Arizona. 

FACIUALBACKGROUND 

4, Mr. David Jin ("Jin"}, the managing member ofGCSD, conceived and developed the 

18 

19 

idea of constructing and operating a glass viewing platform (the "Skywalk") and related facilities on 

the edge of the Grand Canyon and proposed the project to the Hualapai Indian Tribe (the "Tribe") 

20 as a revenue-sharing agreement, 

21 5, The Tribe formed SNW in 2003 for the purpose of entering into a revenue-shari ng 

22 agreement with a company to be formed by Jin regarding the planning, construction and operation 

23 of the Skywalk and related facilities at a location commonly known as Eagle Point on the 

24 Reservation, with the company formed by Jin managing the entire project (,'Manager"). 

25 6. Jin and other investors formed GCSD for the purpose of entering into a relationship 

26 with the Tribe. whereby Manager Would make an initial investment and recoup that investment 

27 along with profits from the I1mnagcm~nt "f the opcrntinl1s "I' the Sk) ";llk alld rd.lled i'lI,'j/lli,'s , 
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under a comprehensive management agreement. 

2 7. Consistent with and to effectuate these purposes, SNW and GCSD (collectively, "Ihe 

3 Parties") entered into the 2003 Agreemeni. Attached as Exhibit I. 

4 8. The 2003 Agreement provided for, among other things, the construction, I 
5 management and operation of the Skywalk and related facilities by Manager. After subsequent 

6 enlargement in scope requested by SNW, GCSD advanced more than $30 million to the Tribe and 

7 SNW for the purpose of constructing the Skywalk. 

8 9. Pursuant to Article 15.4 of the 2003 Agreement, the Parties have elected to havc 

9 "any controversy, claim or dispute arising out of or related to this agreement. . resolved by 

10 binding arbitration." 

11 10. Pursuant to Article 15.4(d) SNW has waived sovereign immunity from suit for an 

12 action to compel arbitration .. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

eX 

11. The Skywalk opened to visitors on March 28, 2007, with Manager operating the 

facilities bul SNW maintaining the books and records of the project. 

12. fn Article 2.1 of the 2003 Agreement, SNW engaged Manager to "act as the 

developer and manager of the Project throughout the Construction Term alld the Operating Term in 

accordance with the terms of and having the duties set forth in [the 2003 Agreement]." I 
13. Article 2.3 of the 2003 Agreement further provides: "During the Operating Tenll, I 

Manager shall manage the Project in accordance with the requirements of this Agreement, with full 

responsibility and authority to supervise, direct and control the management and operation of the 

Project." 

14. Despite the requirements of the 2003 Agreement to allow Manager to manage the 

Project, SNW has interfered with and impeded Manager's contractual right to supervise, direct and I 
control the management and operation of the project by, without limitation, making unjustitied 

demands relative to employees and employee transportation. 

IS. Article 3.1(a) of the 2003 Agreement provides, in part, that lor the relevant term, 

SNW shall pay Manugcr ~ Icc l'quallo 50 pcrcent "fnct reI'CnlleS as ,ktincJ in the ~()(I} ;\~rccil1'11! I 
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(the "Manager Fee"). 

2 16. Article 3.3 provides for interim payment of90 percent of the Manager Fee by SNW 

3 on a quarterly basis. 

4 17. Article 4 of the 2003 Agreement sets forth the responsibilities of the Parties in 

5 regards to books and records, accounting and related audits. 

6 18. Article 4.1 of the 2003 Agreement requires, in part, that SNW keep full and adequate 

8 

9 

7 books in accordance with generally accepted accounting principles, that such books shall be 

available to Manager, and within 30 days of Manager's WTitten request, SNW will provide manager 

with copies of all books of account and other records of the Skywalk project. 

10 

1 1 

12 

13 

14 

15 

16 

J7 

18 

J9 

20 

21 

22 

23 

24 

25 

26 

27 

2~ 

19. Artic.le 4.2(a) of the 2003 Agreement requires, in part, that SNW deliver to Manager 

within 20 days of each calendar quarter an interim accounting showing the results of operation for 

the Skywalk project, stating the amount of the Manager's fee ("the Manager's Fee"). 

20. Artie·le 4.2(b) of the 2003 Agreement provides, in pan, that within 60 days of the end I 
of each Fiscal Year, SNW shall deliver to Manager an unaudited annual income statement and 

balance sheet showing gross revenues, gross operating expenses, and net revenues for the Skywalk 

project with any other information necessary to make computations required for the fiscal yetlT, 

21. Article 4.2( c) of the 2003 Agreement provides, in part, that the alUlunl financial 

statements for the project shall be audited by an independent firm of certified public accountants 

selected by SNW. 

22. Article 4.5 of the 2003 Agreement provides, in pan, that Manager may audit the 

books and records of the Skywalk project, and Ihat SN W agrees (0 make all records available for 

the audit. If the results of an audit show any discrepancies that would affect amounts paid or 

payable by Manager under the 2003 Agreement, then within IO days orthe completion oftbe alldit 

and the determination of such discrepancy, Manager and SNW shall make any necessary adjusting 

payments between themselves to remedy the discrepancy. 

2]. AJiicle 15.5 of the 2003 Agreement provides thaI the 2003 Agreement ;·may not be 

modified. mncndcd. surrcnd<!rcd or chal1g~tI. c~ccpt hy a Iwin,'n instruillent "~C"L1lcd b)· SNW and I 

ill\[41'1 U\ii!-::lvl.l·lS II Page ,1 of 7 
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Manager:' 

2 24. Despite the requirements listed above, SNW has not paid Manager a Manager's fee, 

3 nor did it perform an independent audit by a CPA for the years of 2008 and 2009. Furthermore, 

4 SNW has not provided the required financial statements, has not allowed Manager access to the 

5 books and records of the Skywalk project, and has not made such records available for an audit by 

6 Manager for the years of 2007, 2008 and 2009. 

7 

8 

9 

to 

11 

12 

13 

14 

15 

25. In 2010, based in part on the expanded scope of the Skywalk that was specifically 

requested by SNW and the failure of SNW to pay amounts owed to Manager as req\drcd by the 

2003 Agreement, the Parties began a negotiation process to adjust their contractual relationship. 

GCSD has at all times participated in these negotiations in good faith. 

26. This negotiation process resulted in the execution of a Document entitled "Skywalk 

Trust Agreement dated a~ of March l(}, 2010 among SNW, GCSD and US Bank National 

Association. as Trustee" (the "Trust Agreemenf') to help resolve cash control and disbursement 

issues after the effective date. 

27. Additionally, the Parties' negotiations sought to determine whether the 2003 

16 Agreement should remain in effect, in whole or in part, and to resolve various other issues hetween 

17 the panies regarding the management of the Skywalk. 

18 28. During these negotiations, several versions of a draft document entitled "Skywalk 

19 Management Agreement" (the "Draft Agreements") were circulated for discussion purposes, but 

20 have never been finalized, agreed to, approved or executed by the Parties. 

21 29. SNW has refused to proceed with negotiations claiming the 2003 Agreement has 

22 been superseded by some unsigned document thereby adversely affecting Skywalk operations and 

23 inflicting serious financial damage on GCSD, all in violation of both the 2003 Agreement and the 

24 Trust Agreement. 

25 30. GCSD has demanded arbitration of the above issues as provided by the 2003 

26 Agreement, but SNW has not agreed to this demand. 

27 
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12 

13 

14 

15 
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17 

ARGUMENT 

31. Manager, by the 2003 Agreement, entered into a valid and enlbrceablc written 

agreement with SNW that contained a provision whereby SNW was required to submit all 

controversies and claims concerning the 2003 Agreement to arbitration (Ihe "Arbitration 

Provision"). 

32. Article 15.4 clearly states that "any controversy, claim or dispute arising out of or 

related to [the 2003 Agreement] shall be resolved through arbitration." The facts above show that 

several controversies and dis.pute have arisen between the parties. 

33. Controversies and claims concerning the 2003 Agreement have arisen as detailed in 

the attached Exhibit 2. The claims detailed in Exhibit 2 are within the scope of the arbitration 

provisions of the 2003 Agreement. 

34. Manager has perfonned in full all of its obligations, covenants. and condirions 

contained in the 2003 Agreement with SNW, except for those obligations, covenants, and 

conditions from which it has been lawfully excused from performing. 

35. SNW has breached the 2003 Agreement with Manager by failing, neglecting or 

refusing to Arbitrate the Instant Claims under the Arbitration Provision of the 2003 Agreement. 

36. As a direct, proximate and legal result of SNW's unwillingness to submit to 

1 8 arbitration, GCSD has been damaged. 

19 

20 

2! 

22 

23 
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25 

26 
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PRAYER FOR RELIEF 

2 WHEREFORE, based upon the toregoing arguments authorities, GCSD respectfully 

3 requests this Court order SNW to panicipate in binding arbitration as required under the 2003 

4 Agreement. 
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6 
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10 

II 
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17 
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Respectfully submitted this 2S!h day of February 2011. 

II 'J·l ',9 lJ161t) .... 2. 1. 2511 

I 

GREENBERG TRAURIG, LLP 

Mark Tratos, Esq. 
Donald L. Prunty, Esq. 
Troy A. Eid, Esq. 
Robert S. 'Ibompson IV, Esq. 
ATTORNEYS FOR GRAND CANYON SKYWALK 
DEVELOPMENT, LLC 
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1 Pamela M. Overton (AZ Bar No. 009062) 
Aaron C. Schepler (AZ Bar No. 019985) 

2 GREENBERG TRAURIG, LLP 

3 
2375 E. Camelback Rd., Ste. 700 
Phoenix, Arizona 85016 
Telephone: (602) 445-8000 

4 Facsimile: (602) 445-8100 
5 E-mail: OvertonP@gtlaw.com;ScheplerA@gtlaw.com 

6 Mark Tratos (NY Bar No.1 086) (Pro Hac Vice App. Pending) 
GREENBERG TRAURIG, LLP 

7 3773 Howard Hughes Parkway 
Ste. 400 North 

8 Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 

9 Facsimile: (702) 792-9002 
10 Email: TratosM@gtlaw.com 

11 Troy A. Eid (CO Bar No. 21164) (Pro Hac Vice App. Pending) 
GREENBERG TRAURIG, LLP 

12 1200 17th St., Ste. 2400 
Denver, Colorado 80202 

13 Telephone: (303) 572-6500 
Facsimile: (303) 572-6540 

14 Email:EidT@gtlaw.com 

15 Attorneys for Plaintiff 

16 

17 

18 

19 

20 

21 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, a Nevada limited liability 
company, 

Plaintiff, 

22 vs. 

23 

24 

25 

26 

27 

Charles Vaughn; Waylon Honga; Ruby 
Steele; Candida Hunter-yazzie; Wilfred 
Whatoname, Sr.; Richard Walema; 
Wynona SinyeUa; Sheri Yellowhawk; 
and Bamey Irnus, Wanda Easter, Jaci 
Dugan, 

No. 

COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

Defendants. 
28 ====================~ ______________________ ~ 
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1 For its complaint against defendants Charles Vaughn, Waylon Honga, Ruby Steele, 

2 Candida Hunter-Yazzie, Wilfred Whatoname, Sr., Richard Walema, Wynona Sinyella, Sheri 

3 Yellowhawk, and Barney Imus, (the "Council Defendants") and Wanda Easter and Jaci Dugan, 

4 ("The Administrative Defendants"), with the Council Defendants and the Administrative 

5 Defendants hereafter referenced to as the "Defendants," Plaintiff Grand Canyon Skywalk 

6 Development, LLC ("GCSD") alleges as follows: 

7 NATURE OF THE ACTION 

8 1. This is an action for declaratory and injunctive relief. Council Defendants are 

9 members of the Tribal Council of the Hualapai Indian Tribe (the "Tribe"), a federally 

10 recognized American Indian tribe. The Tribal Council (the "Council") intends to pass an 

11 ordinance in the immediate future allowing the Tribe to exercise its purported eminent-domain 

12 power to take certain contractual rights from Plaintiff, who is a non-Indian. The Tribe does not 

13 possess the civil regulatory or civil adjudicatory jurisdiction to exercise eminent-domain power 

14 over non-Indians such as Plaintiff. Further, even if the Council had the authority to affect the 

15 purported "condemnation," the Tribe that they represent does not have the financial ability to 

16 pay just compensation for the taking. Council Defendants, who intend to vote to pass the 

17 ordinance, are therefore acting outside the scope of their authority as members of the Council. 

18 Indeed, these Council members' planned actions violate well-settled federal common law. 

19 Likewise the Administrative Defendants have administrative positions with the Tribe andlor 

20 Grand Canyon Resort Corporation ("GCRC") and "Sa" Nyu Wa ("SNW"). These 

21 Administrative Defendants intended to, in conjunction with the Council Defendants, seize 

22 control of the plaintiffs interests, acts which are also outside of the Defendants scope 0 

23 authority. Accordingly, the Court is requested to (1) issue a judicial declaration that 

24 Defendants' planned actions are unlawful and in violation of federal law; and (2) grant 

25 immediate relief in the form of a preliminary injunction to prevent irreparable harm to Plaintiff. 

26 II I 

27 1/1 

28 III 

2 
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PARTIES. JURISDICTION AND VENUE 

2. Plaintiff Grand Canyon Skywalk Development, LLC ("GCSD"), is a limited 

3 liability company, organized and existing under the laws of the State of Nevada, with its 

4 principal place of business located in the State of Nevada. 

5 3. Defendant Charles Vaughn is an individual, an enrolled member of the Tribe, a 

6 resident of Arizona, and a member of the Council. 

7 4. Defendant Waylon Honga is an individual, an enrolled member of the Tribe, a 

8 resident of Arizona, a member of the Council, and an employee ofGCRC. 

9 5. Defendant Ruby Steele is an individual, an enrolled member of the Tribe, a 

10 resident of Arizona, a member of the Tribal Council and an employee of GCRC. 

11 6. Defendant Candida Hunter-Yazzie is an individual, an enrolled member of the 

12 Tribe, a resident of Arizona and a member of the Council. 

13 7. Defendant Wilfred Whatoname, Sr., is an individual, an enrolled member of the 

14 Tribe, a resident of Arizona, and a member of the Council. 

15 8. Defendant Richard Walema is an individual, an enrolled member of the Tribe, a 

16 resident of Arizona, and a member of the Council. 

17 9. Defendant Wynona Sinyella is an individual, an enrolled member of the Tribe, a 

18 resident of Arizona, and a member of the Council. 

19 10. Defendant Sheri Yellowhawk is an individual, an enrolled member of the Tribe, a 

20 resident of Arizona, and a member of the Council. 

21 11. Defendant Barney !mus is an individual, an enrolled member of the Tribe, a 

22 resident of Arizona, and a member of the Council. 

23 12. Defendant Wanda Easter is an individual, an enrolled member of the Tribe, a 

24 resident of Arizona, works as the Tribe's accountant, and attends council meetings as an 

25 employee of the Tribe. 

26 13. Defendant Jaci Dugan is an individual, an enrolled member of the Tribe, a resident 

27 of Arizona, an employee ofSNW, and oversees SNW's financial information. 

28 

3 
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1 14. This Court has subject-matter jurisdiction over the action pursuant to 28 U.S.C. 

2 § 1331 because this action arises under the Constitution, laws, or treaties of the United States. 

3 See Commerce Bank v. Long Family Land & Cattle Co., 128 S. Ct. 2709, 2716 (2008) (noting 

4 that determining a tribe's civil authority over nonmembers [of a federally recognized Indian 

5 tribe] is a federal question." (emphasis added» .. See, Nevada v. Hicks, 533 U.S. 353, 367 

6 (Indian tribes' inherent adjudicative jurisdiction over nonmembers "is at most only as broad as 

7 its legislative jurisdiction.") 

8 15. This Court further has subject matter jurisdiction in this instance under Nevada v. 

9 Hicks, 533 U.S. 353, 369 (2001), which holds that tribal-court exhaustion is unnecessary where 

10 it would serve no purpose except delay and the tribe's jurisdiction is clearly precluded. Here, 

11 tribal civil jurisdiction is clearly precluded because the non-Indian Plaintiff has not expressly 

12 consented to tribal civil jurisdiction, and neither of the two Montana v. U.S., 450 U.S. 544 

13 (1981), exceptions apply.! 

14 16. The Court has personal jurisdiction over all parties to this action. 2 

15 17. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(I), (b)(2), and 

16 (b)(3). 

17 /II 

18 /II 

19 /II 

20 /II 

21 

22 1 GCSD, the non-Indian Plaintiff, entered into a contractual agreement with a tribally chartered 
23 corporation, not the Tribe itself. The contract does not give the Tribe any civil jurisdiction over 

Plaintiff. This is true whether asserted against Plaintiffs property directly by the Conncil, 
24 through the exercise of its legislative powers, or through the regulatory or adjudicative actions 
25 of the Tribe's courts. This is because the Tribe cannot assert any civil jurisdiction over Plainti 

as a non-Indian corporation that never expressly consented to the Tribe's civil jurisdiction. 
26 2 The Defendants are not cloaked in the traditional doctrine of tribal sovereign immunity. The 

doctrine of Ex Parte Young, 209 U.S. 123, 155-156 (1908), extends to tribal officials whenever 
27 a plaintiff seeks declaratory or injunctive relief. Accord Burlington N.R.R .. Co. v. Blackfeet 
28 Tribe, 924 F.2d 899,901 (9th Cir. 1991) ("tribal sovereign immunity does not bar suit from 

prospective relief against tribal officers allegedly acting in violation of federal law. ") 
~ 
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1 GENERAL ALLEGATIONS 

2 The 2003 Agreement for the Construction and Management of the Skywalk 

3 18. Mr. David Jin ("Jin") came to the United States from China in 1988. While his 

4 first job was as a dishwasher in a Las Vegas restaurant, by the early 1990s Jin had invested in a 

5 travel company, Trans Tours, that provided tour services to Chinese customers. 

6 19. One of the destinations for Trans Tours' customers was the Grand Canyon. As a 

7 result of his involvement with Trans Tours, Jin developed strong relationships with members 0 

8 the Tribe. 

9 20. Initially, the Tribe had few destination activities or facilities to offer visitors, other 

10 than to look over the edge of the Grand Canyon after a long drive on dirt roads. 

11 21. Jin formed his own company, Oriental Tours, Inc. ("OTI") in 1995 to cater to 

12 travelers primarily from China, Hong Kong, Singapore, and Taiwan. Since 1995, travel to the 

13 United States from OT!'s customer base has increased dramatically and continues to grow. 

14 22. For example, the outbound Chinese tourist visitor growth was more than 13 

15 percent from 2009 to 2010, but during the same timeframe, OT!'s revenue increased more than 

16 20 percent. 

17 23. On information and belief, OT! has become the largest provider of tour services 

18 to Chinese nationals visiting the Grand Canyon in the Western United States. 

19 24. Jin worked with the Tribe to develop helicopter rides and whitewater rafting trips 

20 for tourists on the Tribe's reservation, with Jin providing funding for pontoon boats and 

21 organizing paying activities for visitors, from which the Tribe greatly benefited and continues to 

22 benefit. 

23 25. In 1996, Jin conceived and developed the idea of constructing and operating a 

24 glass viewing platform (the "Skywalk") and related facilities on the edge of the Grand Canyon. 

25 26. The Tribe lacked the funding or expertise to move the Skywalk project forward 

26 until 2003, when Jin agreed to finance, develop, and operate the Skywalk project as part of a 

27 revenue-sharing agreement. 

28 
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1 27. In connection with Skywalk discussions, the Tribe in 2003 fonned a tribally 

2 chartered company called 'Sa' Nyu Wa ("SNW") for the purpose of entering into a revenue-

3 sharing agreement with a Nevada limited liability corporation to be fonned by Jin for the 

4 planning, construction and operation of the Skywalk and related facilities. 

5 28. The Tribe is the sole shareholder ofSNW. 

6 29. The Skywalk was to be located at a place commonly known as Eagle Point on 

7 federal trust property owned by the United States government for the Tribe's benefit. A 

8 company to be fonned by Jin was to manage the Skywalk after its completion. 

9 30. In accordance with these plans, Jin and other investors fonned GCSD (sometimes 

10 referred to herein as "Manager"). The company was created for the purpose of entering into a 

II relationship with the Tribe, under which GCSD would make a substantial up-front initial 

12 investment in the Skywalk project, and later recoup that investment along with profits, by 

13 managing the Skywalk and related facilities. 

14 31. Consistent with and to effectuate these purposes, GCSD and SNW (collectively, 

15 "the Parties") entered into a Development and Management Agreement (the "2003 Agreement") 

16 on December 31, 2003. See Exhibit 1. 

17 32. The 2003 Agreement provided for, among other things, the construction, 

18 management, and operation of the Skywalk and related facilities solely and exclusively by 

19 GCSD. 

20 33. Shortly after the 2003 Agreement was executed, SNW requested a change order 

21 for substantial expansion of the Skywalk project, expanding the length of the extension of the 

22 projection over the Grand Canyon from 30 to 70 feet and widening the walkway to increase the 

23 visitor capacity. 

24 34. These SNW-requested changes required the re-engineering of the project, 

25 significantly delayed the opening, and greatly expanded the cost to construct the Skywalk. 

26 35. GCSD invested more than $25 million in the planning and construction of the 

27 Skywalk project in order to meet its obligations to SNW under the 2003 Agreement. 

28 
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1 36. Substantial completion of initial phases of the Skywalk occurred in March 2007, 

2 when the project opened to the public. 

3 Operations Under the 2003 Agreement 

4 37. The 2003 Agreement provided for GCSD to act as the Manager of the Skywalk, 

5 but also provided that SNW would perform certain finance and accounting functions relative to 

6 the project. 

7 38. An outside Certified Public Accountant was to audit the records of the project on 

8 an annual basis. 

9 39. Under the 2003 Agreement, fmancial information would be provided to GCSD by 

10 SNW on a monthly basis, and GCSD would be paid quarterly for its Management Fee, with an 

11 annual reconciliation. 

12 40. Under the 2003 Agreement, GCSD had the right to examine and audit the books 

13 and records of the project on demand. 

14 41. After the Skywalk opened to the public in 2007, it became apparent that there 

15 were substantial irregularities in the numbers being reported to GCSD by SNW. 

16 42. Furthermore, due to the infighting and irregularities, from the signing of the 2003 

17 Agreement to date, SNW has had six C.E.O.s and four separate Boards of Directors. 

18 43. A fraudulent scheme was uncovered in which employees of a tribally chartered 

19 corporate entity owned by the Tribe, Grand Canyon Resorts Corporation, were embezzling and 

20 absconding with revenue from Skywalk ticket sales. 

21 44. Revenue records that purported to relate to ticket sales did not correspond to the 

22 actual number of tickets presented to GCSD. Moreover, funds were being transferred to and 

23 from other entities owned by the Tribe without any authorization by GCSD as Manager. 

24 45. What were to be equal distributions to GCSD and to SNW did not occur. While 
, 

25 SNW received funds, GCSD did not receive corresponding distributions. Moreover, payments 

26 were made to third parties, which were not authorized by GCSD under the 2003 Agreement. 

27 46. During 2008 and 2009, no distributions were made by SNW to GCSD for its 

28 contractually required Manager's Fees. 
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1 47. GCSD demanded records and audits as provided by the 2003 Agreement, but 

2 SNW did not provide them. 

3 48. GCSD demanded arbitration on the issues under the terms of the 2003 Agreement, 

4 but SNW has refused to participate. 

5 49. As a result of the refusal of SNW to release financial records or allow an audit 0 

6 them, the true value of the Skywalk project is difficult to ascertain with precision. 

7 50. In response to and as a result of the Scheme and the substantial financial 

8 irregularities it caused, on March 10, 2010, the Parties entered into a trust agreement between 

9 and among GCSD, SNW and U.S. Bank (the "Trust Agreement") to institute at least minimal 

10 internal controls. 

II 51. After the institution of the Trust Agreement, reported cash balances increased 

12 approximately $5 million during the nine-month period it was in effect in 2010. 

13 52. SNW has still refused to allow a distribution to GCSD for 2010 in violation of the 

14 2003 Agreement. 

IS 53. Despite the requirements of the 2003 Agreement to allow Manager to run the 

16 Project, SNW has increasingly interfered with and impeded Manager's contractual right to 

17 supervise, direct and control the management and operation of the project. 

18 54. SNW's interference with Manager's contractual rights includes, but is not limited 

19 to, undermining and thwarting Manager's ability to transport and delivers employees needed to 

20 operate the Skywalk and related facilities, and denying transportation access for employees to 

21 travel to and from the Skywalk. SNW has also interfered with the advertising and promotion 0 

22 the skywalk and the completion of the skywalk support building. 

23 55. GCSD attempted to address some of the above issues by beginning negotiations 

24 for a new management agreement with SNW. SNW terminated negotiations, however, when 

25 GCSD objected to certain SNW proposals. These proposals included the deletion of a specific 

26 provision allowing GCSD to seek compensation with respect to its rights under the 2003 

27 Agreement in the event of an eminent-domain taking, despite the fact GCSD had invested over 

28 $25 million in the project, and the Tribe would be orchestrating any taking attempts. 
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1 47. GCSD demanded records and audits as provided by the 2003 Agreement, but 

2 SNW did not provide them. 

3 48. GCSD demanded arbitration on the issues under the terms of the 2003 Agreement, 

4 but SNW has refused to participate. 

5 49. As a result of the refusal of SNW to release financial records or allow an audit 0 

6 them, the true value of the Skywalk project is difficult to ascertain with precision. 

7 50. In response to and as a result of the Scheme and the substantial fmaneial 

8 irregularities it caused, on March 10, 2010, the Parties entered into a trust agreement between 

9 and among GCSD, SNW and U.S. Bank (the "Trust Agreement") to institute at least minimal 

10 internal controls. 

11 51. After the institution of the Trust Agreement, reported cash balances increased 

12 approximately $5 million during the nine-month period it was in effect in 2010. 

13 52. SNW has still refused to allow a distribution to GCSD for 2010 in violation of the 

14 2003 Agreement. 

15 53. Despite the requirements of the 2003 Agreement to allow Manager to run the 

16 Project, SNW has increasingly interfered with and impeded Manager's contractual right to 

17 supervise, direct and control the management and operation of the project. 

18 54. SNW's interference with Manager's contractual rights includes, but is not limited 

19 to, undermining and thwarting Manager's ability to transport and delivers employees needed to 

20 operate the Skywalk and related facilities, and denying transportation access for employees to 

21 travel to and from the Skywalk. SNW has also interfered with the advertising and promotion 0 

22 the skywalk and the completion of the skywalk support building. 

23 55. GCSD attempted to address some of the above issues by beginning negotiations 

24 for a new management agreement with SNW. SNW terminated negotiations, however, when 

25 GCSD objected to certain SNW proposals. These proposals included the deletion of a specific 

26 provision allowing GCSD to seek compensation with respect to its rights under the 2003 

27 Agreement in the event of an eminent-domain taking, despite the fact GCSD had invested over 

28 $25 million in the project, and the Tribe would be orchestrating any taking attempts. 
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1 56. With negotiations at a standstil~ GCSD on February 25, 2011 filed an action in 

2 Hualapai Tribal Court to compel arbitration on· the outstanding amounts due GCSD and other 

3 issues. See Exhibit 2. 

4 GCSD's Contract Rights are Valuable Assets. 

5 57. GCSD's rights in the Skywalk Agreements, which pursuant to the 2003 

6 Agreement and other controlling documents extend for decades to come, are valuable assets. 

7 58. Typical prices for visiting the Skywalk include $29.95 for a ticket to the Skywalk, 

8 $27.99 for a picture on the Skywalk (which is otherwise prohibited); and $14.95 for a meal. 

9 Souvenirs are sold on site and over the Internet, catering for special events is provided for, and 

10 revenue can be generated from sponsorship and filming activities, adding additional revenues 

11 and profits. A typical family of five visiting the Skywalk can expect to spend $250-300 and a 

12 single tourist bus can produce revenues of more than $4,000. 

13 59. Annual visitation to the Skywalk is increasing for this new destination, with at 

14 over 1.4 million visitors to date. 

15 60. With minimal internal controls finally established under the Trust Agreement, the 

16 first credible partial-year revenues have been in excess of $20 million, with cash flows 

17 exceeding $5 million, even in the midst of a recession and with fuel prices rising. 

18 61. Foreign travel to the United States from OTI's feeder countries is continuing to 

19 grow at double-digit rates. The Skywalk has the capacity to absorb the growth and profit 

20 disproportionally from the revenue, as fixed costs are being carried by base visitation, and per-

21 person costs for additional tourists are minimal. 

22 62. In addition to a 50-percent initial share of the net revenue of the Skywalk project, 

23 GCSD is also entitled to favorable pricing and enjoys the ability to reserve for itself and on, up 

24 to 50 percent of Skywalk's capacity for its own customers. These contractual entitlements will 

25 become even more valuable as visitation to the Skywalk increases. 

26 63. Based on the future earnings capacity of the Skywalk, GCSD estimates the value 

27 of its rights in the Skywalk Agreements are far in excess of$100 million. 

28 III 
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1 The Tribal Council 

2 64. The Tribal Council ("Council") is the Tribe's governing body. 

3 65. The C01.Ulcil is comprised of nine individuals, including a Chairman, a Vice-

4 Chairman, and seven members. 

5 66. The Council passes laws (called "ordinances"), which govern the affairs of the 

6 Tribe and its members. 

7 67. An ordinance becomes law when a simple majority of the Council's members 

8 votes in favor of the ordinance. 

9 The Tribe's Plan to "Condemn" GCSD's Interest in the Parties' Agreements 

10 68. Even though GCSD has operated the Skywalk for nearly four years, SNW has not 

11 paid GCSD the Manager's Fee called for under the 2003 Agreement, and has blocked access to 

12 all of the books and records for the project (the "accounting issues"). 

13 69. As a result of SNW's actions, GCSD has not only been deprived of the fees, but 

14 also lacks the ability even to determine with certainty the amounts it is owed. Most recently, 

15 SNW has interfered with Manager's ability to manage the workforce responsible for operating 

16 the Skywalk and attendant facilities, and has inhibited Manager's ability to provide 

17 transportation access to and from the Skywalk for employees. 

18 70. As previously telegraphed by SNW's insistence on a provision giving the Tribe 

19 the right to cancel the proposed management agreement in the event of a taking, any proceeds 0 

20 a taking, GCSD has recently learned that the Tribal Council intends to pass an ordinance in the 

21 immediate future to "condemn" GCSD's rights in the 2003 Agreement and the Trust 

22 Agreement. Put another way, the Tribe, acting through the Council, intends to exercise its 

23 purported eminent-domain power to "take" GCSD's contractual rights. Upon information and 

24 belief, the Tribe does not intend to pay GCSD just compensation for these rights, nor does the 

25 Tribe apparently have the financial resources to do so. 

26 71. GCSD is informed and believes that each of the Defendants favors the proposed 

27 ordinance "condemning" GCSD's interest, and that each of them intends to vote in favor of it 

28 once the issue comes before the Tribal Council. 

10 
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1 72. GCSD is also informed and believes that a vote on the "condemnation" ordinance 

2 isimminent. 

3 73. GCSD is also informed and believes that, once the ordinance is passed, the 

4 Council Defendants in concurent with the Administrative Defendant intends to take immediate 

5 possession of GCSD's contractual interest prior to a case being heard on the merits, effectively 

6 terminating its ability to access the Skywalk and related facilities, let alone its ability run them 

7 as required by the 2003 Agreement. This immediate possession and loss of these valuable 

8 contract rights would cause irreparable harm to GCSD. 

9 74. Although the precise justification for Defendants' planned taking is not yet clear, 

10 GCSD is informed and believes that the "condemnation" is designed to avoid paying past-due 

11 and future Manager's Fees and other compensation to GCSD, and to allow the Tribe to place an 

12 artificially low value on GCSD's contract rights, based on inaccurate revenue and profit 

13 information reported by SNW. 

14 75. Upon information and belief; neither SNW nor the Tribe has the financial ability 

15 to pay just compensation for any taking of GCSD' s rights in the Skywalk project. 

16 76. Defendants' planned "condemnation" is unlawful for a multitude of reasons, 

17 including, without limitation: 

18 (1) Defendants' (and the Tribe's) eminent-domain power (if any) does not 

19 extend to the property of non-Indians such as GCSD; 

20 (2) There is no valid public use for which GCSD's contract rights could be 

21 

22 

taken by way of Defendants' (and the Tribe's) eminent-domain power (if 

any); 

23 (3) For Defendants (or the Tribe) to exercise eminent-domain power (if any) in 

24 this manner would constitute a gross abuse of discretion; 

25 (4) For Defendants (or the Tribe) to exercise eminent-domain power (if any) in 

26 this manner would be arbitrary and capricious; 

27 (5) GCSD's contractual rights are not "property" that can validly be taken by 

28 Defendants (or the Tribe) pursuant to their eminent-domain power (if any); 

11 
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1 (6) The Tribe lacks the financial wherewithal to pay for the proposed taking; 

2 and 

3 (7) Defendants' (and the Tribe's) exercise of eminent-domain power (if any) 

4 

5 

6 

7 

8 

9 

10 

against GCSD without just compensation would violate GCSD's civil 

rights as a non-Indian pursuant to the Indian Civil Rights Act, 25 U.S.C. 

§ 1302(5). 

CLAIMS FOR RELIEF 
Count One: Declaratorv Relief 

77. GCSD realleges and incorporates by reference each of the preceding paragraphs. 

78. Pursuant to 28 U.S.C. § 2201, this Court "may declare the rights and other legal 

11 relations of any interested party seeking such declaration, whether or not further relief is or 

12 could be sought." 

13 79. As set forth herein, GCSD and Defendants have an actual controversy regarding 

14 GCSD's rights under the 2003 Agreement and the Trust Agreement, and more specifically, 

15 Defendants' ability to "condemn" those rights under its purported eminent-domain power. 

16 80. GCSD is entitled to, and requests, a declaratory judgment regarding the propriety 

17 of Defendants' planned imminent "condemnation" of GCSD's rights in the 2003 Agreement and 

18 the Trust Agreement. 

19 81. Specifically, GCSD requests, and is entitled to, a ruling that Defendants' planned 

20 taking violates United States Supreme Court precedent. Specifically, Defendants lack civil 

21 jurisdiction over Plaintiff, who is a non-Indian. Neither of the two exceptions provided in 

22 Montana v, United States, 450 U.S. 544 (1981), which holds that Indian tribes ordinarily lack 

23 civil jurisdiction over non-Indians, and narrowed in subsequent Court rulings, is satisfied in this 

24 instance. First, there is no "consensual relationship" between GCSD and the Tribe. GCSD's 

25 contract is with SNW, a tribally chartered corporation, not the Tribe itself. GCSD has never 

26 expressly consented to the civil jurisdiction of the Tribe's courts regarding this matter, nor can 

27 the Council legislate against Manager and its property interest using purported "eminent 

28 domain" powers or any other legislative authority. Montana, 450 U.S. at 565. Nor does the 

12 
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I second exception to the Montana doctrine apply here. Hicks, 533 U.S. at 359 ("Where 

2 nonmembers are concerned, the 'exercise of tribal power beyond what is necessary to protect 

3 tribal self-government or to control internal relations is inconsistent with the dependent status 

4 of the tribes, and so cannot survive without express Congressional delegation.'" (citing 

5 Montana, 450 U.S. at 564) (emphasis in original». 

6 82. Furthermore, because it is clear that Defendants lack civil jurisdiction over the 

7 non-Indian Plaintiff under Montana, exhausting tribal court remedies is also unnecessary. When 

8 neither Montana exception applies, the Supreme Court has made it clear that the tribal-court 

9 exhaustion requirement does not apply to non-Indians such as the Plaintiff. See Strate v. A-I 

10 Contractors, 520 U.S. 438, 459-60 (1997) ("When ... it is plain that no federal grant provides 

II for tribal governance of nonmembers' conduct," so the exhaustion requirement ''would serve no 

12 purpose other than delay."). 

13 83. Thus, under United States Supreme Court precedent, Defendants' eminent-domain 

14 authority does not extend to the property of non-American Indians such as GCSD. Accordingly, 

15 each of Defendants, by voting in favor of, or attempting to enforce, the proposed 

16 "condemnation" ordinance, is acting outside the scope of his or her authority as a member of the 

17 Tribal Council. 

18 84. GCSD also requests, and is entitled to, a ruling that Defendants are not entitled to 

19 take possession of GCSD's interest in the Skywalk project, without substantiating to this Court 

20 that the Tribe is capable of paying just compensation for such taking. 

21 85. Pursuant to 28 U.S.C. § 2202, "[f]urther necessary or proper relief based on a 

22 declaratory judgment or decree may be granted, after reasonable notice and hearing, against any 

23 adverse party whose rights have been determined by such judgment." 

24 86. The Court is requested to grant GCSD any such "further necessary or proper 

25 relief," as appropriate. 

26 1// 

27 1// 

28 1// 

13 

LV 419,352,613v1 3·24·11 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 49 of 205



~aS\:l J. I 1-I,;V-VOVqO-U"'~ UVI,;UIlIt:lIlL I rll",u VJ/JVI I I ray'" Iq VI I C> 

1 Count Two: Injunctive Relief 

2 87. GCSD realleges and incorporates by reference each of the preceding paragraphs. 

3 88. As set forth above, GCSD is likely to succeed on the merits of its claim for 

4 declaratory relief because Defendants' vote to effectuate a taking of GCSD's property, or any 

5 attempt to enforce such a taking, violates United States Supreme Court precedent. 

6 89. Unless Defendants are immediately enjoined from casting their votes in favor of, 

7 or attempting to enforce in any manner, the proposed ordinance "condemning" GCSD's rights in 

8 the 2003 Agreement and the Trust Agreement, GCSD will suffer irreparable harm, and has no 

9 adequate remedy at law. GCSD's rights in the 2003 Agreement and the Trust Agreement cannot 

10 be compensated with money damages or, in the alternative, GCSD's damages cannot easily be 

11 quantified. 

12 90. The balance of hardships tips sharply in favor of GCSD. 

13 91. Public policy favors the issuance of an injunction. 

14 92. Based on the foregoing, GCSD is entitled to temporary, preliminary, and 

15 permanent injunctive relief, barring Defendants, and each of them, from voting in favor of, or 

16 attempting to enforce in any manner whatsoever, any Tribal ordinance whose effect is to 

17 "condemn" or "take" GCSD's rights in the 2003 Agreement or the Trust Agreement. 

18 PRAYER FOR RELIEF 

19 WHEREFORE, plaintiff Grand Canyon Skywalk Development, LLC, demands judgment 

20 against defendants Charles Vaughn, Waylon Honga, Ruby Steele, Candida Hunter Yazzie, 

21 Wilfred Whatoname, Sr., Richard Walema, Wynona Sinyella, Sheri Yellowhawk, and Barney 

22 !mus, Wanda Easter, Jacki Dugan and each of them, as follows: 

23 (a) For declaratory relief, as set forth herein; 

24 

25 III 

26 III 

27 I I I 

28 III 

(b) For a temporary, preliminary, and permanent injunctive relief, as set forth herein; 

14 
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1 (C) For its costs of suit and related non-taxable expenses; and 

2 (d) For any further, necessary, or proper relief that the Court deems appropriate. 

3 DATED this 30th day of March, 2011. 

4 GREENBERG 1RAURIG, LLP 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

·28 
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By: lsi Pamela M. Overton 
Pamela M. Overton 
Aaron C. Schepler 

By: lsi Mark G. Tratos 
Mark G. Tratos 

By: lsi Troy A. Eid 
Troy A. Eid 

Attorneys for Plaintiff 
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1 Pamela M. Overton (AZ Bar No. 009062) 
Aaron C. Schepler (AZ Bar No. 019985) 

2 GREENBERG TRAURIG, LLP 
3 2375 E. Camelback Rd., Ste. 700 

Phoenix, Arizona 85016 
Telephone: (602) 445-8000 

4 Facsimile: (602) 445-8100 
5 E-mail: OvertonP@gtlaw.com;ScheplerA@gtlaw.com 

6 Attorneys for Plaintiff 

7 

8 

9 

IN 1HE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, 

Plaintiff, 

vs. 

Charles Vaughn, et al. 

Defendants. 

No. 

MOTION FOR PRELIMINARY 
INJUNCTION 

10 

11 

12 

13 

14 

15 

16 Plaintiff Grand Canyon Skywalk Development, LLC, ("Plaintiff' or "GCSD") by and 

17 through its counsel, hereby moves the Court for an injunction to prevent Defendants Charles 

18 Vaughn, Waylon Honga; Ruby Steele; Candida Hunter-Yazzie; Wilfred Whatoname, Sr.; 

19 Richard Walema; Wynona Sinyella; Sheri Yellowhawk; and Barney Imus (the "Council 

20 Defendants") and Wanda Easter and Jaci Dugan (the "Administrative Defendants" who 

21 collectively with the Council Defendants are hereafter referred to as the "Defendants") from 

22 their planned condemnation and seizure of GCSD's interest in the glass Skywalk 

23 overlooking the Grand Canyon. 

24 This Motion is made pursuant to Rule 65 of the Federal Rules of Civil Procedure and 

25 is based upon the attached Memorandum of Points and Authorities, the papers and pleadings 

26 on file herein and any oral argument that this Court may allow. 

27 / / / 

28 / / / 
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I. 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

INTRODUCTION 

Plaintiff, Grand Canyon Skywalk Development, LLC has spent more than $25 million 

to conceive, design, engineer, build, and open to the public the world-famous glass Skywalk 
5 

overlooking the Grand Canyon (the "Skywalk" or "Project"). The Project is a revenue-
6 

sharing venture with 'Sa' Nyu Wa ("SNW"), a corporation formed and owned by the 
7 

Hualapai Indian Tribe (the "Tribe"). Now that the Project is opened and generating profits, 
8 

GCSD has learned that the Council Defendants - the nine members of the Tribal Council -
9 

are planning to "condemn" GCSD's interest in the Skywalk, and in conjunction with the 
10 

11 
Administrative Defendants are further planning to immediately seize GCSD's interest even 

though they and the Tribe lack the civil jurisdiction to do so, and cannot pay just 
12 

compensation for such a taking. Accordingly, Plaintiff filed this lawsuit to obtain: (1) a 
13 

judicial declaration that the Defendants' planned actions are unlawful and in violation of 
14 

15 
federal law; and (2) relief in the form of a preliminary injunction to prevent irreparable harm 

to Plaintiff. 
16 

17 
Plaintiff is entitled to an injunction to prevent Defendants from taking any action to 

affect the purported "condemnation," and the irreparable harm that will result from the 
18 

taking. Plaintiff is a non-Indian. Under Montana v. U.S., 450 U.S. 544 (1981), and its 
19 

progeny, the Tribe has no civil jurisdiction over non-Indians except in certain limited 
20 

21 
circumstances, which do not apply here. As a result, Defendants have no legal authority to 

"take" Plaintiff's property under the Tribe's purported eminent-domain power. Further, 
22 

under the United States Constitution, the Arizona Constitution, the Hualapai Constitution, 
23 

and the Indian Civil Rights Act, the Tribe must pay "just compensation" for any property 
24 

taken by eminent domain. Here, it is beyond dispute that the Tribe lacks the financial 
25 
26 resources to pay GCSD the fair-market value of its interest in the Skywalk, which is likely 

worth more than $100 million. Therefore, even if Defendants had the authority to 
27 

28 
"condemn" Plaintiff's property - and they do not - the Tribe cannot pay for it. For all of 
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1 these reasons, and those discussed below, the proposed "taking" is unlawful. Accordingly, 

2 the Court should enjoin the proposed "condemnation." 

3 II. FACTUAL BACKGROUND 

4 In the late 1990s, David Jin ("Jin"), the managing member of GCSD, developed the 

5 idea of a glass viewing platform extending over the Grand Canyon. See, Declaration of 

6 David Jin ("Jin Decl."), at112, attached hereto as Exhibit 1. It was just one of a series of 

7 attractions that he and his companies developed for tourists visiting the Hualapai 

8 Reservation, along with activities like river rafting and helicopter rides to the floor of the 

9 canyon. Id. at 'U'U 7, 8, 11. During the past 15 years or more, the Tribe has benefited greatly 

10 from the increased visitor traffic that Jin, through his companies and through these 

11 attractions, has brought to the Hualapai Reservation. 

12 The "Skywalk" - as the glass viewing platform later came to be known - is a revenue-

13 sharing project between GCSD and SNW, a Hualapai corporation owned solely by the Tribe. 

14 Under the Management and Development Agreement (the "2003 Agreement") between these 

15 parties, GCSD built and operates the Skywalk. In return for these services, GCSD is entitled 

16 to receive a percentage of the Project's revenues for approximately 25 years. See, 2003 

17 Development and Management Agreement §3.1, pp. 20-21, attached as Exhibit A to the Jin 

18 Dec!.; Quasula Decl. at'U 8. Specifically, GCSD is to receive 50% of the net revenue from 

19 the Project until its entire investment is repaid. Thereafter, GCSD will receive a lower, but 

20 still substantial, percentage of the revenues. In total, GCSD has invested more than $25 

21 million in the Skywalk. The Skywalk opened for business in March 2007, and has been a 

22 popular attraction ever since. See, Quasula Dec!. at'U 10. 

23 Since the signing of the 2003 Agreement, SNW has had six CEO's and four Boards of 

24 Directors, and has failed to abide by the terms of the 2003 Agreement. See, Declaration of 

25 Ted Quasula ("Quasula Decl."), 'U 5, attached hereto as Exhibit 2. Under the 2003 

26 Agreement, SNW was responsible for certain accounting and payment functions of the 

27 Skywalk. Despite SNW's obligation to pay GCSD management fees on a quarterly basis, 

28 and to perform audits and to make books and records available to GCSD, SNW has refused 
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1 to do any of these things. See, Quasula Dec!. at 11 9, 11. As a result, GCSD has not 

2 received the management fees to which it was due for the years 2008, 2009 or 2010, and 

3 cannot calculate the amount due with precision. Accounting irregularities, including 

4 embezzlement by an employee of a ticket-selling affiliate of SNW, and discrepancies 

5 between the number of tickets redeemed at the Skywalk and those reported sold by SNW and 

6 its affiliates, remain sources of conflict between the parties. On multiple occasions, Wilfred 

7 Whatoname, Chairman of the Tribal Council, has stated the only way to resolve the GCSD 

8 controversy with the Tribe may be through arbitration. See, Quasula Dec!. at 1 24. Despite 

9 these controversies, SNW has refused to participate in binding arbitration as required under 

10 the 2003 Agreement. As a result, GCSD has filed an action in Tribal Court to compel 

11 arbitration. 

12 In part because of the above, SNW and GCSD have sought to adjust their business 

13 relationship in various respects. For example, in March 2010, a trust agreement between 

14 SNW, GCSD, and U.S. Bank National Association, as Trustee (the "Trust Agreement") was 

15 put in place to institute at least minimal intemal financial controls. See, Quasula Dec!. at 1 

16 12; Exhibit C attached thereto. The Project has generated approximately $5 million in cash 

17 flow during the ftrst nine months that the Trust Agreement was in effect. Even with these 

18 improvements, SNW and its affiliates continue to sell tickets directly to patrons in violation 

19 of the Agreements, and refuse to pay GCSD the management fee to which it is undisputedly 

20 entitled under the 2003 Agreement. Also in 2010, SNW and GCSD had attempted to 

21 negotiate other changes to the 2003 Agreement. Those negotiations came to a standstill 

22 when GCSD objected to several proposals by SNW. These proposals included the deletion 

23 of a specific provision allowing GCSD to seek compensation with respect to its rights under 

24 the 2003 Agreement in the event of an eminent-domain taking, despite the fact GCSD had 

25 invested over $25 million in the project, and the Tribe would be orchestrating any taking 

26 attempts. 

27 Apparently, the condemnation provision was a harbinger of things to come. GCSD 

28 has leamed that the members of the Tribal Council intend to pass and enforce a new 
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1 ordinance to "condemn" - via the Tribe's purported eminent-domain power - GCSD's 

2 interest in the 2003 Agreement and other related contracts. See, Jin Dec!. at , 36. Put 

3 another way, the Tribe, through the Council, intends to simply "take" GCSD's exclusive 

4 rights to manage the Skywalk. The apparent motivation for this is to avoid the 

5 embarrassment of explaining how and why ticket revenues evaporated under SNW's watch, 

6 and, more importantly, to avoid paying past-due and future management fees to GCSD. See, 

7 Jin Dec!. at, 39. 

8 There is no way that the Tribe can pay for the purported taking, even if it had the 

9 authority to do so. Before the Skywalk opened, the finances of the Tribe were precarious at 

10 best, and they still are in most respects. See, Quasula Decl. at, 22. As just one example, the 

11 Tribe is completely dependant on Federal funds to operate its criminal justice system. Id. It 

12 is also believed that the Tribe's cash balances total less than $10 million, all of which are 

13 needed to pay for the upcoming year's operating expenses. Id. at, 19. Clearly, then, the 

14 Tribe's resources are insufficient to pay just compensation for a taking, since GCSD's 

15 contractual rights in the Skywalk are worth well in excess of $1 00 million do11ars. 

16 III. ARGUMENT 

17 

18 

19 

A. GCSD Satisfies Each Of The Standards For Obtaining The 
Requested Preliminary Injunction. 

To obtain a preliminary injunction, the moving party must show: (1) a likelihood of 

success on the merits; (2) a likelihood that the moving party will suffer irreparable harm 
20 

21 
absent a preliminary injunction; (3) that the balance of equities tips in the moving party's 

favor; and (4) that an injunction is in the public interest. See, Winter v. Nat'l Res. De! 
22 

23 
Council, Inc., 129 S. Ct. 365, 374 (2008); see also California Pharmacists Ass'n v. Maxwell­

Jolly, 563 F.3d 847, 849 (9th Cir. 2009) (citing the Winter factors). Here, each of these 
24 

factors favors the issuance of an injunction in favor of GCSD. 
25 

26 

27 

28 

1. GCSD will likely prevail on its merits of its claim for 
declaratory relief. 

GCSD is likely to prevail on the merits ofits declaratory-judgment claim because: (i) 

the Tribe has no civil jurisdiction over non-Indian GCSD to assert a taking, and (ii) even if 
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1 the Tribe had the legal authority to exercise its eminent-domain power over Plaintiffs 

2 contractual rights, the Tribe does not have the resources to pay GCSD ''just compensation" 

3 for those rights - which is required under the Indian Civil Rights Act and under any federal, 

4 tribal, or state constitution that could possibly apply to this case. 

5 

6 

7 

a. The Tribe has no civil jurisdiction over non-Indian 
GCSD. 

Defendants' planned attempt to take GCSD's property rights in the Skywalk 

contracts, by eminent domain or otherwise, violates federal law because the Tribe lacks civil 
8 

jurisdiction over non-Indian GCSD. The prototypical rule is that an Indian tribe lacks the 
9 

authority to exercise civil jurisdiction over non-Indians. An Indian tribe may only exercise 
10 

11 
civil jurisdiction over a non-Indian party when: (i) the non-Indian has a consensual 

relationship with the tribe under which it should reasonably expect to be subject to the 
12 

jurisdiction of the tribe from an express consent to such jurisdiction and (ii) the exercise of 
13 

civil jurisdiction is necessary to protect tribal self-govermnent or to control internal tribal 
14 

relations. See generally Montana v. U.S., 450 U.S. 544 (1981). The heavy burden rests on 
15 

the Defendants to establish that one of these Montana "exceptions" applies in this instance. 
16 

17 

18 

19 

(i) Neither of the Montana "exceptions" justify 
Defendants' purported exercise of civil 
jurisdiction. 

Montana v. United States, 450 U.S. 544 (1981), holds that Indian tribes ordinarily 

20 lack civil jurisdiction over non-Indians, and neither of the two exceptions outlined in that 

21 case is satisfied in this instance. First, there is no "consensual relationship" between GCSD 

22 and the Tribe. GCSD's contract is with SNW, not the Tribe. GCSD has never contractually 

23 consented to the civil jurisdiction of the Tribe's courts, nor can the Council legislate against 

24 Plaintiff and its property interest using purported "eminent-domain" powers or any other 

25 legislative authority. See, Montana, 450 U.S. at 565. 

26 Because GCSD never entered into a consensual commercial relationship with the 

27 Tribe in which it could anticipate later becoming subject to Tribal civil jurisdiction, the Tribe 

28 may not shoe-horn civil jurisdiction against it under the first Montana exception. Indeed, 
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I GCSD's contract with SNW does not even mention Tribal jurisdiction or give GCSD any 

2 indication that it could be governed by Tribal law. Instead, the 2003 Agreement specifically 

3 states that "[t]he venue and jurisdiction for (x) any litigation under this Agreement and (y) all 

4 other civil matters arising out of this Agreement shall be the federal courts sitting in the State 

5 of Arizona .... " 2003 Agreement, § IS.4(b). 

6 As the Supreme Court has emphasized, "it is not in for a penny, in for a pound." See, 

7 Atkinson Trading Co., Inc. v. Shirley, S32 U.S. 64S, 6S6 (2001). Under federal law, no 

8 Indian tribe may exercise civil jurisdiction over a non-Indian solely because the non-Indian 

9 entered into a commercial contract with a tribal corporate entity. Such a commercial 

10 contract will satisty the first Montana exception only if the contract creates a reasonable 

11 anticipation that such consensual dealings could later result in tribal civil authority. See, 

12 Plains Commerce Bank v. Long Family Land & Cattle Co., Inc., SS4 U.S. 316, 338 (2008). 

13 In Plains Commerce, the non-Indian defendant's contractual dealings with tribal members 

14 never gave the defendant any reason to anticipate that the tribe would attempt to regulate its 

15 sale of non-Indian property. Id. The same is true here. GCSD could not have reasonably 

16 anticipated that merely entering into the 2003 Agreement would give the Tribe the authority 

17 to regulate the disposition of its contractual interest. On the contrary, the 2003 Agreement 

18 expressly states that all "litigation" and all "civil matters" must be brought in this Court. 

19 Furthermore, the first Montana exception does not grant a tribe unlimited civil authority over 

20 non-Indians. Rather, Montana expressly limits the first exception to particular non-Indian 

21 "activities." The sale of a non-Indian interest has been explicitly rejected as an "activity" 

22 which tribes may regulate. See, Plains Commerce, SS4 U.S. at 332-34. Yet, that is exactly 

23 what the Tribe is attempting to do. Defendants' attempted use of eminent domain would 

24 result in the equivalent of a forced sale where GCSD will be compelled to liquidate its 

25 property to the Tribe. This is analogous to the situation in Plains Commerce, and the 

26 Supreme Court has already ruled that as a general rule, tribes do not have the civil authority 

27 to regulate the sale by a non-Indian of a non-Indian interest. Id. 

28 Nor does the second exception to the Montana doctrine apply here. See, Nevada v. 

LV 419.342.47Bv3 3-24-11 7 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 59 of 205



'-''"'"" ..... .1..1.-"V-vov'"tO-U\:J\.. uuo.;Ulllt:Hll" t-llea U;:S/;:SUt:l.l t-'age!l ot 17 

1 Hicks, 533 U.S. 353, 359 ("Where nonmembers are concerned, the 'exercise of tribal power 

2 beyond what is necessary to protect tribal self-government or to control internal relations is 

3 inconsistent with the dependent status of the tribes, and so cannot survive without express 

4 Congressional delegation.'" (citing Montana, 450 U.S. at 564) (emphasis in original»; see 

5 also Plains Commerce Bank, 554 U.S. at 330. In this instance, GCSD is not performing or 

6 engaging in any conduct that threatens) the tribal community. In fact, just the opposite is 

7 true. GCSD conceived the idea for, financed, designed and built the Skywalk. GCSD 

8 manages the Skywalk and attempts to perform all its obligations under the 2003 Agreement. 

9 GCSD also employs tribal members as provided by the contract and transports them and 

10 roughly one-third of all Skywalk patrons to the Tribe's reservation. GCSD seeks only to 

11 perform its obligations as set out in the 2003 Agreement, which generate substantial 

12 revenues for the benefit of the Tribe and its members. 

13 In sum, neither the Tribe nor the Defendants can carry the heavy burden of 

14 demonstrating that either of the Montana exceptions apply in this instance. 

15 

16 

17 

b. The Hualapai Tribe does not have the financial 
resources to pay GCSD just compensation. 

The proposed taking of GCSD's interest in the Skywalk agreements would violate the 

Indian Civil Rights Act and applicable constitutions, as the Hualapai Tribe does not have the 
18 

financial resources to pay just compensation. 
19 

20 

21 

22 

(i) ICRA and aU possibly relevant Constitutions 
require the payment of "just compensation" for 
a taking 

Under all relevant constitutions, any taking of private property by the government 

must be justly compensated. See U.S. CONST. amend. V; ARIZ. CONST. art. II, § 17; 
23 

HUALAPAI CONST. art. IX (c). Likewise, the Indian Civil Rights Act states that "no tribe in 
24 

25 
exercising powers of self-govemment shall ... take any private property for public use 

26 without just compensation." 25 U.S.C. § 1302(a)(5). 

27 
1 See Plains Commerce, 554 U.S. at 341 (stating that a mere threat to a tribal community is 

28 not enough, rather the conduct sought to be regulated "must 'imperil the subsistence' of the 
tribal community" and pose the risk of "catastrophic consequences.") 
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1 The standards for determining precisely how much compensation is 'Just" are well 

2 established. "[Just] compensation means the full and perfect equivalent in money of the 

3 property taken." See, U.S. v. Miller, 317 U.S. 369, 373 (1943) (citing Monongahela 

4 Navigation Co. v. U.S., 148 U.S. 312, 326 (1893)). "The owner is to be put in as good 

5 position pecuniarily as he would have occupied if his property had not been taken." Id. at 

6 373. Just compensation is the fair market value of the land taken, as of the time of the 

7 taking. See, U.S. v. Smith, 355 F.2d 807, (5th Cir. 1966) (citing Miller, 317 U.S. at 374).2 

8 Fair market value is what a willing buyer of the property would pay in cash to a willing seller 

9 of the property. See, Miller, 317 U.S. at 374. The fair-market-value determination must 

10 include consideration of all the facts and circumstances that would be reasonably considered 

11 in the making of a bargain between a willing buyer under no obligation to buy, and a willing 

12 seHer under no obligation to sell. See, Smith, 355 F.2d at 809 (citing U.S. v. Leavell & 

13 Ponder, Inc., 286 F.2d 398, 401 (5th Cir. 1961)). 

14 Here, the fair-market value of GCSD's contract interests easily exceeds $100 million. 

15 Under the 2003 Agreement and related documents, GCSD must be paid its management fee. 

16 This fee is initially equal to 50% of ''Net Revenue" (as defmed in the agreement), with 

17 subsequent reductions after GCSD is repaid in full its investment in the Project. See, 2003 

18 Agreement, Article 3, attached as Exhibit A to Jin Dec!.. Originally under the 2003 

19 Agreement, when the investment by GCSD was intended to be between $6 and $10 million, 

20 and the capacity of the Skywalk was designed to be 80 customers per hour, the Tribe had an 

21 option to buyout the interests of GCSD for an agreed-upon price of $50 million during the 

22 first five years of operation. See, Jin Decl. at ,17; 2003 Agreement, § 10.I(c). However, as 

23 the investment of GCSD in the Skywalk expanded due to changes in scope requested by 

24 SNW, and the capacity of the Skywalk was increased from 80 to 500 visitors per hour, the 

25 parties acknowledged that that the $50 million buyout figure did not reflect the increased 

26 investment by GCSD. See, Jin Decl. at ~ 14, 17. As a result, that option was deleted from 

27 

28 2 The law of Arizona is identical. See, e.g., City of Scottsdale v. CGP-Aberdeen, L.L.C., 177 
P.3d 1198, 1200-01 (Ariz. ct. App. 2008). 
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1 the 2003 Agreement requiring SNW to pay fair-market price for GCSD's interests if SNW 

2 were to attempt a buyout. See, Jin Decl. at 1 17; 2007 First Amendment to Development and 

3 Management Agreement, attached to Jin Decl. as Exhibit B, Section 2.8. 

4 Because SNW has not permitted GCSD to review all of the Project's books for the 

5 period of time during which SNW was directly collecting revenue, it is difficult to gauge the 

6 precise profitability of the Skywalk for that period. See, Jin Decl. at 1 22. Now that minimal 

7 intemal controls have been implemented through the Trust Agreement, the Skywalk is 

8 generating substantial revenue. Quasula Decl. at 1 13. Revenues last year were more than 

9 $20 million. Id. at 1 14. There is no outside debt on the Project and all activities at the 

10 Skywalk are high-profit-margin transactions. Id. A ticket to step out onto the Skywalk 

11 costs $29.95. Id. at 1 15. Those wishing to have their pictures taken on the Skywalk must 

12 pay a minimum of$27.99. Id. A typical meal is $14.95. Id. Over 1.4 million tourists have 

l3 visited the Skywalk already. Id. The balance of the cash account for the Skywalk increased 

14 from zero to over $5 million from March 2010 through December 31, 2010. Id. at 1 16. 

15 Visitation to the Skywalk continues to increase despite a recession and high gas prices. Id. at 

16 17. Visitors from the primary feeder markets of GCSD and related companies, including 

17 China, Hong Kong, Taiwan, and Singapore, which make up a significant percentage of 

18 Skywalk's visitors, continue to grow at double-digit levels. Jin Decl. at 1 20. 

19 Currently, revenue at the Skywalk is hampered due to unpaved road to the Skywalk. 

20 Quasula Dec!. at 1 18. Once paved (and it likely will be in the near future), the attraction 

21 will generate greater revenue. See, 2003 Agreement Sections 13.3 and 13.4(f); Quasula 

22 Decl. at 1 18, Jin Decl. at 1 48. At current retail prices and full capacity visitor volume, the 

23 Skywalk could potentially generate more than $65 million per year in revenue, not including 

24 photography, food-and-beverage, and souvenir sales. Id. at 1 43. 

25 In addition to these direct Skywalk revenue streams, Jin's other companies enjoy 

26 pricing and booking preferences, which also have substantial value. In fact, these 

27 preferences will be in place for decades to come, since they extend for 15 years beyond the 

28 termination of the 2003 Agreement. See, 2003 Agreement, §§ 2.11 & 10.3. Thus, with more 
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1 than 21 years remaining on the 25-year agreement, GCSD reasonably values its contractual 

2 interests in the Skywalk at least $100 million, and possibly much more. 

3 

4 

5 

(ii) The Hualapai Indian Tribe does not have the 
resources to pay just compensation to GCSD. 

The Hualapai Indian Tribe has few liquid resources. Quasula Decl. at ~ 19. The 

6 Tribe has only about 2,000 members with approximately 600 living on the reservation in 

7 Peach Springs, Arizona. Id. As things stand today, the Tribe lacks the ability to fund many 

8 of its own needs and those of its members. Id. In fact, 42.6% of the Hualapai population 

9 lives below the poverty level. Id. See also, Census Bureau facts sheet attached to Quasula 

10 Dec!' as Exhibit D. Thus, the Tribe does not have the resources to pay $100 million - or 

11 even the $50 million to which SNW and GCSD initially agreed to when the Project was 

12 intended to be much smaller in scope. Id. at ~ 21. 

13 In prior informal talks with the Tribe about purchasing GCSD's interests, Tribal 

14 representatives candidly admitted that the Tribe does not have the money to pay for such a 

15 purchase. See, Quasula Dec!. at ~ 23. The income for the Tribe comes primarily from 

16 government grants, the operations of Grand Canyon Resort Corporation ("GCRC"), a 

17 Tribally-chartered corporation that runs certain other enterprises on behalf of the Tribe, the 

18 operations of the Skywalk, and the taxes the Tribe collects on these revenue sources. Id. at ~ 

19 25. Significantly, governmental grants, the Tribe's main source of income, are not "free 

20 money" that the Tribe can spend on whatever it wants to. These monies must be used for 

21 certain specific purposes, such as roads, housing, social services, the criminal justice system 

22 and other discrete projects. Quasula Dec!. at ~ 26. Accordingly, the Tribe could not redirect 

23 those funds in order to pay GCSD for its interest in the Skywalk. Id. While GCRC 

24 generates some payments to the Tribe, they are used for the benefit of the Tribe members. In 

25 fact, the Tribe has instituted a spending freeze for all budgets stating they do not have 

26 sufficient revenue to approve any increases. See, Quasula Dec!. at ~ 27. Financing is not 

27 likely to be an option for the Tribe, either. The Tribe has never obtained any loan in excess 

28 
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1 of $5.5 million in its entire history. See, Quasula Decl., at ~ 28.3 Finally, as to operations of 

2 the Skywalk, although SNW has refused to produce detailed records to GCSD, SNW has 

3 reported only marginal distributions from SNW to the Tribe. In fact, SNW has not 

4 authorized any distributions to the Tribe in 2010. See, Withholding of Consent to 

5 Disbursement attached as Exhibit F to Quasula Decl. Thus, despite the fact that GCRC, 

6 SNW, and the Tribe are now poised to reap substantial profits from the Skywalk, SNW has 

7 not distributed nearly enough capital to allow the Tribe to purchase GCSD's interests. 

8 In short, regardless of which constitution applies, all require the Tribe to pay GCSD 

9 ''just compensation" for any condemnation. The value of GCSD's interest in the Skywalk is 

10 far in excess of $100 million. The Tribe simply does not have the resources to pay for 

11 GCSD contract interests. Absent a showing that the Tribe has the ability to pay just 

12 compensation, Defendants do not have the authority to ''take'' GCSD's property, and, in the 

13 process, destroy its business. 

14 

15 

16 

2. The proposed condemnation ordinance would cause 
irreparable harm to Plaintiff. 

The harm caused by Defendants' proposed "condemnation" ordinance is clearly 

17 irreparable. Harm is irreparable if it "cannot be prevented or fully rectified by the final 

18 judgment after trial." See, Roland Machinery Co. v. Dresser inds., Inc., 749 F.2d 380, 386 

19 (7th Cir. 1984) (Posner, J.). Likewise, an injury is irreparable if money damages will not 

20 provide an adequate remedy for the harm. See, Rent-A-Center, Inc. v. Canyon Television & 

Small Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991). A damages award may be 21 

22 an inadequate remedy for several reasons, including: (1) the award may come too late to save 

23 the plaintiff's business; (2) "[d]amages may be unobtainable from the defendant because he 

24 may become insolvent before a final judgment can be entered and collected"; or (3) the 

25 "nature of the plaintiff's loss may make damages very difficult to calculate." See, In re 

26 Estate of Ferdinand Marcos, Human Rights Litig., 25 F.3d 1467, 1479 (9th Cir. 1994) 

27 

28 3 The Dunn and Bradstreet report for the Tribe likewise discloses no promising financial 
resources. See Quasula Decl. " 29; Exhibit G thereto. 
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1 (quoting Roland Machinery Co.). 

2 In this case, unless Defendants are enjoined from enforcing a "condemnation" 

3 ordinance, GCSD will suffer a number of injuries. First, GCSD's entire business will be 

4 destroyed. GCSD was formed for the sole purpose of investing in building and managing the 

5 Skywalk. Once GCSD's contract interests are "taken" by the Council, GCSD will be forced 

6 out of business. Second, GCSD will lose the customers and accompanying goodwill that it 

7 has worked to develop over the last four years. Once the Council "condemns" the contracts, 

8 GCSD will no longer have the right to manage the Skywalk, or to serve the many thousands 

9 of patrons who flock to the attraction each year. Third, GCSD and David Jin, its founder, 

10 will suffer damage to their business reputations. The damages that stem from these injuries 

11 are very difficult to calculate, which in tum makes them irreparable. 

12 As courts have held for decades, ''the loss or destruction of a going business 

13 constitutes irreparable harm, whether viewed as an injury not compensable in money 

14 damages, or as one which cannot be reduced to monetary value with 'sufficient accuracy to 

15 make damages an adequate substitute' for injunctive relief .... " Janmort Leasing, Inc. v. 

16 Econo-Car Int'l, Inc., 475 F. Supp. 1282, 1294-95 (ED.N.Y. 1979) (citing Second Circuit 

17 authorities dating back to 1970) (citations omitted). Likewise, the nature of the loss is 

18 impossible to compensate fully with money. As Judge Friendly famously observed in 

19 Semmes Motors, Inc. v. Ford Motor Co., 429 F.2d 1197 (2nd Cir. 1970), a case involving the 

20 termination of a car-dealer franchise, ''the right to continue a business in which [one has been 

21 engaged for years] ... is not measurable entirely in monetary terms; [the plaintift] wants to 

22 sell automobiles, not to live on the income from a damages award." Id. at 1205. The same is 

23 true here. The loss of GCSD's business represents not just the loss of money. It also 

24 represents the loss of GCSD's and its founders emotional investment in a unique and 

25 enduring tourist attraction that David Jin himself imagined and, through his own hard work, 

26 turned into a reality. In a very real sense, the Skywalk is David Jin's legacy. Accordingly, 

27 the destruction ofGCSD's business is undeniably irreparable. 

28 The other intangible injuries GCSD will suffer, such as the destruction of its goodwill, 
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1 the damage to its business reputation, and interference with its ongoing customer 

2 relationships all qualify as irreparable harm sufficient to support injunctive relief. See, e.g., 

3 Rent-A-Center, Inc., 944 F.2d at 603 (damage to goodwill is irreparable harm); Duct-O-Wire 

4 Co. v. u.s. Crane, Inc., 31 F.3d 506, 509-10 (7th Cir. 1994) (damage to goodwill, business 

5 reputation, and interference with customer relationships are all irreparable harms); and 

6 Lineback v. Chauffeurs, Teamsters, and Helpers Local Union No. 414, 513 F. Supp.2d 988, 

7 998 (N.D. Ind. 2007) ("loss of goodwill, permanent loss of customers and business, and 

8 [resulting] layoffs" are all irreparable harms). Courts consider these harms to be irreparable 

9 because the damages that flow from these injuries are difficult to measure, and money 

10 damages rarely provide full compensation for them. See, e.g., Lineback, 513 F. Supp.2d at 

11 998; Desert Subway, Inc. v. City a/Tempe, 322 F. Supp.2d 1036, 1041 (D. Ariz. 2003); and 

12 Qwest Communications Corp. v. City 0/ Berkeley, 146 F. Supp.2d 1081, 1103 (N.D. Cal. 

13 2001). As one court has observed, "it is precisely the difficulty of pinning down what 

14 business has been or will be lost that makes an injury 'irreparable.'" See, Hess Newmark 

15 Owens Wolf, Inc. v. Owens, 415 F.3d 630,632 (7th Cir. 2005). 

16 A money-damages remedy in this case is also inadequate because it is extremely 

17 unlikely that GCSD will ever be able to collect a judgment against SNW. GCSD estimates 

18 that if the "condemnation" ordinance passes, the loss of its investment, coupled with lost 

19 revenues over the life of the contract, will total well over $100 million dollars. See, Jin 

20 Decl." 36. The party with whom GCSD contracted, SNW, is a corporation formed by the 

21 Tribe for the sole purpose of entering into the Skywalk agreements. SNW is 'Judgment 

22 proof' - it has no assets.4 Therefore, any potential damages award that GCSD could obtain 

23 against SNW will never adequately compensate GCSD for its loss. See, In re Estate 0/ 

24 Ferdinand Marcos, 25 F.3d at 1479 (a damages remedy is inadequate if the plaintiff is 

25 unable to collect due to the defendant's insolvency). The fact that the Tribe may well be 

26 

27 4 The only assets that SNW has today are its contracts relative to the Skywalk. Once those 
are gone, the Tribe itself will likely assume the management of the Skywalk and will collect 

28 and hold all of the revenues that it generates. Thus, after the purported "taking" occurs, 
SNW may be defunct. 
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1 immune from suit likewise renders any damages remedy inadequate. See, e.g., California 

2 Pharmacists Ass'n, 563 F.3d at 852 (finding that monetary relief was an inadequate remedy 

3 because the Eleventh Amendment barred plaintiffs from recovering damages against the 

4 state). In short, even if GCSD can someday obtain a judgment against SNW, that avenue of 

5 relief will never provide adequate compensation for GCSD's losses. 

6 3. The balance of the equities tips in GCSD's favor. 

7 The balance of the equities tips sharply in GCSD's favor. As discussed at length 

8 above, unless Defendants are enjoined from "condemning" GCSD's contracts, the company 

9 will suffer palpable, and likely irreparable, harm. This harm includes the total loss of its 

10 business, the potential loss of customers, the destruction of hard-eamed goodwill, and 

11 damage to its business reputation, which could in tum result in the loss of future business 

12 opportunities. On the other hand, if an injunction is entered, Defendants will suffer no 

13 hardship at all. The Court's order will merely preclude them from taking action that is 

14 unlawful to begin with. While the injunction is in effect, GCSD will, of course, continue to 

15 manage the Skywalk in the same skilled and dedicated manner it always has. Thus, an 

16 injunction will merely maintain the status quo. See, Univ. of Texas v. Camenisch, 451 U.S. 

17 390,395, 101 S. Ct. 1830, 1834 (1981). "The purpose of a preliminary injunction is merely 

18 to preserve the relative positions of the parties until a trial on the merits can be held." Id. 

19 4. An injunction will serve the public interest 

20 The issuance of an injunction will likewise serve the public interest. The public has 

21 an interest in ensuring that government officials do not abuse the enormous power with 

22 which they are vested. The enormity of that power - and its abuse - could not be clearer in 

23 this case. The Council intends to take, with the mere stroke of a pen, a substantial and 

24 valuable property interest from an entity over which it has no civil authority in the first 

25 instance. Unless Defendants' unlawful action is enjoined, the loss that GCSD will sustain 

26 could very likely be permanent, and once taken, cannot be adequately compensated with an 

27 award of money damages. Curbing such a gross abuse of legislative and administrative 

28 power through the issuance of an injunction will therefore serve the public interest. 
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5. GCSD is also entitled to an injunction under the alternative 
"serious questions" test 

The Ninth Circuit has long employed, as an alternative formulation, a "sliding-scale" 

test to determine whether a preliminary injunction should be issued: "[a] preliminary 
4 

injunction is appropriate when a plaintiff demonstrates ... that serious questions going to the 
5 

merits were raised and the balance of hardships tips sharply in the plaintiffs favor." See, 
6 

Alliancefor the Wild Rockies v. Cottrell, --F.3d--, 2011 WL 208360, at *7 (9th Cir. Jan. 25, 
7 

2011) (quoting Lands Council v. McNair, 537 F.3d 981, 986 (9th Cir. 2008) (en bane». 
8 

Under this "serious questions" test, ''the elements of the preliminary injunction test are 
9 

balanced, so that a stronger showing of one element may offset a weaker showing of another. 
10 

II 
For example, a stronger showing of irreparable harm to plaintiff might offset a lesser 

showing of likelihood of success on the merits. Id., at *4 (citing Clear Channel Outdoor, 
12 

Inc. v. City of Los Angeles, 340 F.3d 810, 813 (9th Cir. 2003»." Under this alternative test, 
13 

GCSD is likewise entitled to injunctive relief. 
14 

IS 
A plaintiff raises "serious questions" by showing that it has at least a "fair chance of 

success" on the merits, See, Republic of the Philippines v. Marcos, 862 F.2d 1355, 1362, or 
16 

by raising "questions serious enough to require litigation." See, Dep't of Parks & Recreation 
17 

v. Bazaar del Mundo, Inc., 448 F.3d 1118, 1124 (9th Cir. 2006). Based on the analysis set 
18 

forth above, GCSD has, at a minimum, raised "serious questions" going to the merits of its 
19 

claim for declaratory relief. As to the second prong of the "serious questions" test, the 
20 

21 
balance of hardships tips sharply in GCSD's favor. As discussed above, unless Defendants 

are enjoined from "condemning" GCSD's contracts, the company will suffer not only 
22 

23 
"hardship," but very real, and undeniably irreparable, harm. Irreparable harm is the ultimate 

hardship. On the other hand, if an injunction is entered, Defendants will suffer no hardship 
24 

at alI. The Court's order will merely preclude them from taking action that is, on its face, 
25 

unlawful. Accordingly, under the "serious questions" test, GCSD is entitled to an injunction. 
26 

27 

28 

B. 
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1 Defendants may argue that they are cloaked with the Tribe's sovereign immunity, and 

2 therefore cannot be sued in this proceeding. Not true. In sharp contrast to the customary 

3 immunity from suit that Indian tribal governments possess except as limited by Congress, 

4 See, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978), tribal officials such as 

5 Defendants lack immunity when they act outside the scope of their valid legal authority. 

6 See, Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479-480 (9th Cir. 1985). The 

7 doctrine of Ex Parte Young, 209 U.S. 123, 155-56 (1908), extends to officials of Indian 

8 tribes and nations whenever a plaintiff seeks declaratory or injunctive relief. Accord, 

9 Burlington N. R.R .. Co. v. Blaclifeet Tribe, 924 F.2d 899, 901 (9th Cir. 1991) (''tribal 

10 sovereign immunity does not bar suit from prospective relief against tribal officers allegedly 

11 acting in violation of federal law"). S 

12 To determine if the named Defendants are protected by tribal sovereign immunity, 

13 this Court must examine whether (1) Plaintiff has alleged facts sufficient to show that a 

14 violation of federal law will occur, and (2) Plaintiff seeks only injunctive or declaratory 

15 relief. In this case, Defendants are acting outside their legal authority by attempting to 

16 impose civil jurisdiction over GCSD and its contract interests in the Skywalk. 

17 IV. CONCLUSION 

18 Based on the foregoing, the Court should enter a preliminary injunction against 

19 Defendants, and each of them, as requested herein. 

20 

21 

22 

23 

24 

25 

26 

RESPECTFULLY SUBMITTED this 30th day of March, 2011. 

GREENBERG TRAURIG, LLP 

By: /s/ Pamela M. Overton 
Pamela M. Overton 
Aaron C. Schepler 
Attorneys for Plaintiff 

S The Fifth Circuit has held that tribal officials are not protected by sovereign immunity in 
27 suits for declaratory or injunctive relief even when they act within their legal authority. See, 

Comstock Oil & Gas, Inc. v. Alabama & Coushatte Indian Tribes, 261 F.3d 567,570 (5th Cir. 
28 2001). This Court need not consider that question, however, because the Council members 

here are plainly acting ultra vires. 
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1 Pamela M. Overton (AZ Bar No. 009062) 
Aaron C. Scbepler (AZ Bar No. 019985) 

2 GREENBERG TRAURIG, LLP 

3 
2375 E. Camelback Rd., Ste. 700 
Phoenix, Arizona 85016 
Tele.phone: (602) 445-8000 

4 FacsImile: (602) 445-8100 
5 E-mail: OvertonP@gtlaw.com;ScheplerA@gtlaw.com 

6 Attorneys for Plaintiff 
IN THE UNITED STATES DISTRICT COURT 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, a Nevada limited liability 
company, 

Plaintiff, 

vs. 

Charles Vaughn; Waylon Honga; Ruby 
Steele; Candida Hunter-Yazzie; Wilfred 
Whatoname, Sr.; Richard Walema; 
Wynona Sinyella; Sheri Yellowhawk: 
Barney hnus; Wanda Easter; and Iaci 
Dugan, 

Defendants. 

No. 

DECLARATION OF DAVID JIN IN 
SUPPORT OF PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION 

20 I, DAVID JIN, declare as follows: 

21 1. 1 declare under penalty of perjury under the laws of the United States of 

22 America that the foregoing is true and correct. 

23 2. I was born in Shanghai China, March 21. 1962. In 1988, I fIrSt came to the 

24 United States. I began my work life in the United States as a dishwasher in a Las Vegas 

25 restaurant called the Golden Wok on Eastern and Tropicana Avenues in Las Vegas. 

26 3. I was very fortunate in being able to work. with individuals who allowed me to 

27 learn, grow and experience financial success. 

28 //1 

419,339,425vl LV 1~6S.010400 ·1 . 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 71 of 205



Case <l:11-cv-08048-DGC Document 7-1 Filed 03/30/11 Page 3 ot 10 

1 4. In the early 1990's, I became involved with a tour company, Trans Tours, that 

2 helped set up tours to the Grand Canyon for Chinese visitors. Initially, I was just an investor 

3 in that tour company. However, to protect and grow my investment, I became more and 

4 more involved in the operations of the tour company. 

5 5. As I developed an understanding of the tour industry, I believed that I could 

6 develop my own tour company 10 work even more effectively and efficiently than the tour 

7 company I had invested in, and in 1995, I started Oriental Tours, Inc. (hereinafter, "OTI" or 

8 "Oriental Tours"). 

9 6. Oriental Tours started by taking advantage of the opportunity to show Chinese 

I 0 tourist who are arriving from Hong Kong, Taiwan, Shanghai and Malaysia through Los 

11 Angeles and San Francisco, the opportunity to visit Las Vegas and the surrounding sites and 

12 attractions. 

13 7. I had gotten to know a number of the Hualapai tribal officials in working with 

14 them for Trans Tours and was fortunate enough to be able to propose some new activities at 

15 the West Rlm of the Grand Canyon I thought would be attractive to the Chinese tourists. 

16 8. In particular, I suggested a lour operation whereby the visitors could take a 

17 helicopter ride down to the floor of the Grand Canyon. The helicopter tours that previously 

18 existed on the South Rim were simply tours that flew above the canyon and I believed that 

19 actually flying down into the canyon and seeing the beauty of the rock formations would 

20 provide genuine, exciting tourist opportunities, photo opportunities and the like. 

21 9. I was fortunate that our good relations with the tribe made the idea attractive to 

22 them and we were able to begin to bring a significant number of Chinese tourists to the 

23 Grand Canyon. 

24 10. By 1996, we were able to bring as many as 700 customers per day to the Grand 

25 Canyon on our most successful days. 

26 11. This, in tum, led us to have the opportunity to work with the Indians on other 

27 projects and in the next several years, I was able to propose various activities including boat 

28 rides on the Colorado River for the tourist who got off the helicopters and we were able to 
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1 propose various other options and attractions for the tourists visitors that we were bringing to 

2 the Grand Canyon. 

3 12. In particular, in the late 1990's, I conceived and proposed to the tribe, the idea 

4 ofbuilding a glass viewing platform. That glass viewing platform would allow visitors to 

5 walk out over the Grand Canyon and peer down into the canyon to see its spectacular natural 

6 beauty. 

7 13. My proposal took a number oryears to develop. There were only a few Tribal 

8 members who were not interested in this type of development, but the vast majority of the 

9 Tooe found merit in increasing the economic viability of the Tribe by engaging in expanded 

10 tourist operations. 

II 14. In 2003, my company, Grand Canyon Skywalk Development, LLC ("GCSD") 

12 entered into an agreement with the Hualapai Tribe to build and manage the Skywalk viewing 

13 platform (the "2003 Agreement"), which is attached hereto as Exhibit A. 

14 15. Shortly after we agreed to build the original structure, which was initially 

15 proposed to extend 30 feet out over the canyon, the Tribe requested that I expand the size of 

16 the Skywalk so that additional visitors could view the Grand Canyon and a greater volume of 

17 visitors could be handled per day. 

18 16. My original proposed investment was to be between $6-10 million and the 

19 capacity ofthe Skywalk was designed to be 80 customers per hour, however, with the 

20 request for an expanded operation from 80 to 500 visitors per hour, my required investment 

21 rapidly increased and I have now invested over $25 million in the construction of the 

22 Skywalk and the adjacent building facilities. 

23 17. The Tribe had an option to buyout the interests of GCSD for an agreed-upon 

24 price of$sO million during the first five years of opemtion. See, 2003 Agreement at lO.I(c). 

2S However, as my investment in the Skywalk expanded due to the requested changes in scope 

26 by "Sa" Nya Wa (''SNW''). the parties acknowledged that the S50 million buyout figure did 

27 not reflect my increased investment. As a result, that option was deleted from the 2003 

28 Agreement in favor of SNW paying a greater fair-market price for GCSD's interests if SNW 
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were to attempt a buyout. The deletion of that option is reflected in the September 10, 2007 

2 First Amendment to Development and Management Agreement, attached hereto as Exhibit 

3 Bat 2.8. 

4 18. We opened the Skywalk in March of2007. From the start, the Skywalk was an 

S immediate hit with visitors. Our opportunities to bring more tourists increased 

6 exponentially. They are anticipated to have major additional increases with the completion 

7 of the visitor center and the paving of the road to the Skywalk site at later dates. 

8 19. The financial arrangements for my investment had always been that I would 

9 have the opportunity to manage and operate the Skywalk in exchange for the investment. I 

10 would receive a preferable rate on the tickets that were sold for the attraction insuring that 

11 my ticket prices were the best and thereby, J could make a reasonable return on my 

12 investment by having the profit on the lowest priced tickets and that splitting the net 

13 operating proceeds after certain agreed upon fees and prices were deducted. 

14 20. From the Skywalk's opening, the numbers of visitors to the Skywalk began to 

1 S increase steadily. In particular, the number of visitors grew as more and more tourists heard 

16 about the unique opportunity of seeing the Grand Canyon in a one day trip from Las Vegas 

17 and the exceptional opportunity to view it in the most unique manner that had been 

18 developed at the Skywalk. Visitors from the primary feeder markets of GCSD and related 

19 companies, including China, Hong Kong, Taiwan and Singapore, which make up a 

20 significant percentage of Skywalk's visitors, continue to grow at dOUble-digit levels. 

21 21. In 2007, we received a distribution pursuant to the agreement that we had 

22 entered in 2003, however, we were unable to obtain the back up information on the 

23 financia1s which SNW had provided. 

24 22. Unfortunately, in 2008 and 2009, not only did SNW not provide a distribution, 

25 but we were unable to secure any of the underlying data or information about the overall 

26 finances of the Skywalk, making it difficult to gauge the true profitability ofthe Skywalk for 

27 that period. 

28 1// 
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23. Moreover. and even more disturbing, we learned that the Tribe through GCRC 

2 had begun selling its own tickets to the Skywalk and had failed to fully account for those 

3 tickets thus making the bookkeeping and financial record keeping for the project inaccurate. 

4 24. Further. our efforts to complete the support facility adjacent to the Skywalk 

5 which was to have been a restaurant/gift shop/restroom facilities and the like, was stymied 

6 when SNW refused authorization to complete the building or conduct additional tours. 

7 25. In an effort to resolve the disputes, and in order to avoid the need to enforce 

8 the binding arbitration provisions to the 2003 Agreement. I began negotiating with the Tribe 

9 to resolve the issues of the responsibility for cash handling and accounting and to insure that 

lOwe had accurate accountings and records for the Skywalk proceeds. In March of 20 I 0, we 

11 were able to successfully negotiate a new trust agreement which provided for how the funds 

12 from the Skywalk ticket sales would be distributed. We also successfully completed new 

13 agreements regarding bus services which I was providing as we transported tourists onto the 

14 reservation from the paved highway in air conditioned coaches. 

15 26. Much of the development, including the roads leading to the Skywalk. remain 

16 unpaved and therefore. having adequate air conditioned bus service is vital to maintain the 

17 tourists interests. 

18 27. During the later part of2010, my attorney and I, began negotiation of revised 

19 agreements for the completion of the building connected to the Skywalk and revised 

20 agreements for the management of the Skywalk. 

21 28. These new agreements were important because my investment had grown to 

22 more than three times that of the original agreement and because the Tribe's conduct of 

23 selling tickets and failing to provide accountings made it difficult for me to ascertain the 

24 reasonable time frame that would be required for me to receive the full benefit of the 

25 proposed agreement for operation. 

26 29. We negotiated those agreements through December of2010 and I submitted 

27 proposed changes to the agreements just after Christmas. We were surprised that those 

28 particular proposed changes were not addressed by the Tribes' council in a timely fashion 
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) and when we began asking for reasonable timelines as to when we would be able to complete 

2 the agreements and thus, fmish the construction of the remaining adjacent building and 

3 clarify the remaining issues, we were given no satisfaction as opposing counsel would 

4 simply not commit to a reasonable timetable. 

S 30. During the same timeframe, I asked my lawyers at Greenberg Traurig to assist 

6 me in the collection of outstanding fees which were owed to me for transporting Skywalk 

7 employees from their homes in Las Vegas, Nevada; Peach Springs, Arizona; and Kingman, 

8 Arizona to work at the Skywalk. 

9 3 I. IneKplicably, SNW has refused to pay the fees for transporting those 

10 employees to the site and has informed me that they will not be paying my bus service for 

II the transportation of the employees to the site even though the cost of the transportation of 

12 those employees was a line item in the budget which was approved by the Tribal council. 

13 Those fees are almost $1 milllon to date. 

) 4 32. Despite the 2003 Agreement, SNW has refused to approve a reasonable request 

15 for distribution of the proceeds for 2010, thus meaning that GCSD has not received a 

16 distribution of the proceeds for 2008, 2009 or 2010. 

17 33. Fortunately, I have maintained good relations with a number of the important 

18 members of the tribe who have been involved at various levels of the tribal government and 

19 they continue to be helpful in supporting our efforts to improve the economic conditions of 

20 the Tribe through the expansion and development of these tours operations. 

21 34. Unfortunately, [have learned that our efforts are not valued by other members 

22 of the Tribe and I have learned that there has been an active organized effort to end my 

23 management contract and to take away the operation of the Skywalk from me. 

24 35. I have learned that the two (2) members who were appointed to be the 

25 representatives for the negotiation of the Skywalk agreements, Charlie Vaughn and Whalen 

26 Honga, have led an effort to remove me from the operation ofthe Skywalk that I conceived, 

27 developed, built and have operated in order that the Tribe can take the potential profits in the 

28 project for itself. 
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I 36. It is my understanding that they are seeking to invoke a new ordinance which 

2 they intend to pass providing for eminent domain over my management agreement. Should 

3 this ordinance pass, the loss of my investment, coupled with lost revenues over the life of the 

4 contract, will total well over $100 million dollars. 

5 37. I have learned that the Tribe intends to use the new ordinance to take away my 

6 ability to manage or operate the Skywalk. Certain Council members, apparently, have 

7 engaged in an effort to justify this taking by improperly asserting that lowe them money. 

8 38. In fact, the truth is that SNW owes me money and has failed to provide access 

9 to their books and records, have failed to provide an accounting, and have failed to make a 

to fmancial distribution of the proceeds that were derived from sales of Skywalk tickets. 

II 39. 1 have learned that their efforts to take this property away is because they 

12 believe, improperly. that they can pay me a fraction of what my total investment in the 

13 underlying Skywalk project is or that they can pay me a fraction of what the value of the 

14 business Grand Canyon Skywalk actually generates. I also believe that another motivation 

15 is to avoid the embarrassment of explaining how and why ticket revenues evaporated under 

16 SNW's watch and to avoid paying past due and future management fees to GCSD. 

17 40. There are a number of factors which support my contention that the value of 

18 my management company's operation is worth hundreds of millions of dollars. 

19 41. For example, during the recession, while tourism generally has suffered, 

20 tourism from China has increased 13% in 2010. As China's economic condition continues to 

21 strengthen versus that of the United States, I believe that our ability to successfully involve 

22 ourselves in the expanding oriental tourist base will continue to thrive. 

23 42. I believe, that our continued development of further tourism from the Asian 

24 market will allow us to expand our operation from last year in which we averaged 

25 approximately 330 visitors a day to the Skywalk from my own sources and another 670 

26 visitors from other related sources. This equates to more than 389,000 visitors last year 

27 visiting the Skywalk. 

28 III 
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I 43. The actual capacity of the Skywalk in its present configuration is over 6,200 

2 visitors per day or over $65 million per year in admission ticket sales at retail rates. This 

3 does not include ancillary sources of revenue, including photography, food-and-beverage and 

4 souvenir sales. 

5 44. My right to continue to operate the Skywalk as embodied in the 2003 

6 agreement for twenty one (21) more years, also provides me with the unique opportunity of 

7 being able to expand the types of activities and actions which would ollow for even greater 

8 revenue and profits. 

9 45. For example, renting the Skywolk for breokfast events or sunset events or 

10 major corporate activities or sponsors will greatly increase the overall revenue potential for 

11 the Skywalk operations. 

12 46. Similarly, being oble to odd odditional revenue sources from completion of the 

13 Skywalk visitors' center will add additionol revenue opportunities. 

14 47. I believe thatthe potential revenues on an annual basis will continue to grow at 

J 5 a rate of at least 15% per year over the next two decades. 

16 48. Furthermore, the paving of the road to the Skywalk is a major opportunity 

17 which will allow us to substantially increase visitation to the Project by individual travelers 

18 and tour companies. The completion of the paving is addressed in the 2003 Agreement to 

19 take place in the next few years. 

20 49. I had been advised by other members of the tribe that the Hualapai Tribe is 

21 also planning on hiring a PR firm to try to put the best face upon their taking of the property 

22 from me and from their conduct, in essentially trying to remove me, even before they have 

23 begun any meaningful payment for the investment that I and my company and outside 

24 investors have undertaken and before they have made any sincere effort to work with me in 

25 good faith to resolve the difficulties that we have experienced from their inability to provide 

26 accounting, books and records or access to the basic financial information. 

27 50. Additionally, the fact that SNW has failed to provide me with the fmancial 

28 information or disbursements in 2008,2009 and 2010 further suggests that there is an active 
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1 effort to keep me from having reasonable numbers upon which 1 can calculate GCSD's 

2 damages for the planned improper eminent domain taking. 

3 S 1. On the one hand, the Tribe refuses to give me access to the numbers and the 

4 accounting and on the other hand, the Tribe is planning to set their own price and pay me 

5 pennies on the dollar for the value of the management agreement I have in place. 

6 52. I am informed by members of the Tribe that the tribal financial condition is 

7 such that they would be unable to pay the reasonable value of both the SkyWalk and the 

8 management agreement and that therefore, 1 would have no remedy at law as a money 

9 damage award simply could not be paid by the Tolle. 

10 53. For the foregoing reasons, I request this Court to enter a preliminary injunction 

11 enjoining the tribe from taking my property interests in the management agreement. 

12 54. Attached hereto as Exhibit A is a true and correct copy of the 2003 

13 Agreement. 

14 55. Attached hereto as Exhibit B is a true and correct copy of the September 10, 

15 2007 First Amendment to Development and Management Agreement 

16 Dated this ~ of March, 2011. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipienf') acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and al\ duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April L 2011. "RECIPIENT' 

2712850/14434.0015 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tn1>e's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information''). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information ofthe Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

11, 
Date: April f - ,20 II. "RECIPIENT" 

2712850/14434.0015 

:f?'.( 
Signature 

'Q c.~ell A. WA!.EM4 g~. 
Printed Name 

80B 1)V,,,,,,,,,,,, Cun. CI'~tW A:z 810431. 
Address 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribaIly-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

I. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tn"be and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent ofthe Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April~, 2011. 

2712850/14434.0015 

Printed Name 

(0'29, 

to'on Y\ .... {s .. o Rd I Az. <"6/.,<f'S<.j 
Address 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribaJly-chartered corporations (collectively, the ''Tribe,,), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tnbe, and shall not use any of the Information in any marmer without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: AprilL 2011. "RECIPIENT' 

Print Name 

t3tpcf 

Address 
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NONDISCWSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information''). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tnbe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April L 2011. 

2712850/14434.0015 

Printed Name 

yJQ 40>' 313 

Address 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent ofthe Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
inunediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April ~ 2011. "RECIPIENT" 

SIgnature 

{.:alri,dt L. lib rl /ty 
Printed Name 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

l. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner wilbout the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take alI reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request ofthe Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April!t:., 2011. 

2712850/14434.0015 

"RECIPIENT" 

Printed N 

eD,teJ()'f, ag:z.. 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tnbe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipienf,) acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a non disc losure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are fumished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April ~ 2011. "RECIPIENT" 

Bo-.~ (?.c..Q~ ~ 
Signature 

~/I.(t.~\{ \2.u c. ¥-~ \ I\A.\J..~ 
Printed Name 

Address ' ~ 4~4 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient',) acknowledges that Recipient may learn of or otherwise corne into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information. shall not publish or otherwise 
disclose the Infonnation to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April ~ 2011. 

Printed N 

f:O \ Ca "yO¥\. \Ill-IN Dr. 

)\dd 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the ''Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may leam of or otherwise come into the possession of 
information regarding the Tnbe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

I. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole porpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprielaly information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprielaly information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
information, including marking the Information with a legend to the effect that the Information is 
confidential and proprielaly to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to retum the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tnbe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

"RECIPIENT" 

d2dJ~ 
Signature . 

t..J:y;ah. ca~ 
Printed Name 

Po &I? l79 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information'~. The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

I. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Information in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: AprilL 20ll. 

2712850/14434.0015 

"RECIPIENT' 

Signature 

_Iw IiIMAe c 
Printed Name 

Addiess 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corpotations (collectively. the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
infoi'll1ation regarding the Tribe's handling of litigation. arbitration or other proceedings or disputes 
involving David Jin or his affiliates. including strategies. positions, and legal and other advice (the 
"Information'~. The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged. the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary infonnation of the Tribe. 

3. The Recipient shall not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Infonnation in any marmer without the prior written 
consent of the Tribe. 

4. Any copies or dUplicates of the Infonnation that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Infonnation, including marking the Information with a legend to the effect that the Infonnation is 
confidential and proprieiaIy to the Tribe and shall not be disclosed to any third party without the prior 
written consent of the Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: April ~ 2011. "RECIPIENT" 

ADt LI AJ L Signa ~ 21'£ f2 J 

Printed Name 

Pi) t30( 23/ 
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NONDISCLOSURE AGREEMENT 

In the undersigned's capacity as a Tribal Council member or other officer, director or employee of 
the Hualapai Indian Tribe or its tribally-chartered corporations (collectively, the "Tribe"), the undersigned 
("Recipient") acknowledges that Recipient may learn of or otherwise come into the possession of 
information regarding the Tribe's handling of litigation, arbitration or other proceedings or disputes 
involving David Jin or his affiliates, including strategies, positions, and legal and other advice (the 
"Information"). The Recipient understands that the nature of the Information requires that the Information 
be disclosed to the Recipient on a confidential basis only. For good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, the Recipient agrees as follows: 

1. The Recipient acknowledges receipt of the Information and that the Information is being 
provided to the Recipient for the sole purpose of enabling the Recipient to perform and discharge 
Recipient's duties to the Tribe and to otherwise assist the Tribe and preserve and protect the Tribe's best 
interests. 

2. The Recipient acknowledges that the Information constitutes and contains confidential and 
proprietary information of the Tribe. The Recipient shall receive the Information in confidence and treat the 
Information as embodying confidential and proprietary information of the Tribe. 

3. The Recipient shaH not copy or duplicate the Information, shall not publish or otherwise 
disclose the Information to any third party or employee who is not specifically bound by a nondisclosure 
agreement with the Tribe, and shall not use any of the Infonnation in any manner without the prior written 
consent of the Tribe. 

4. Any copies or duplicates of the Information that are furnished to or held by the Recipient shall 
remain the property of the Tribe. The Recipient shall take all reasonable steps to prevent disclosure of the 
Information, including marking the Information with a legend to the effect that the Information is 
confidential and proprietary to the Tribe and shall not be disclosed to any third party without the prior 
written consent ofthe Tribe. 

5. The Recipient agrees to return the Information and all duplicates thereof to the Tribe 
immediately upon the request of the Tribe. 

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date and year 
written below. 

Date: Apri1L201l. "RECIPIENT" 

Signature 

L! /1/2/ '67/.ue / Ee" 
Printed Narne 

PeaC!h • 
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Case 3:11-cv-OS04S-DGC Document 15 Filed 04112/11 Page 1 of 12 

1 Pamela M. Overton (AZ Bar No. 009062) 
Aaron C. Schepler (AZ Bar No. 019985) 

2 GREENBERG TRAURIG, LLP 
3 2375 E. Camelback Rd., Ste. 700 

Phoenix, Arizona 85016 
Telephone: (602) 445-8000 

4 Facsimile: (602) 445-8100 
5 E-mail: OvertonP@gtlaw.com;ScheplerA@gtlaw.com 

6 Mark Tratos (NV Bar No. 1086) (Admitted Pro Hac Vice) 
GREENBERG TRAURIG, LLP 

7 3773 Howard Hughes Parkway 
Ste. 400 North 

8 Las Vegas, Nevada 89169 
Telephone: (702) 792-3773 

9 Facsimile: (702) 792-9002 
10 EmaiI:TratosM@gtlaw.com 

11 Troy A. Eid (CO Bar No. 21164) (Admitted Pro Hac Vice) 
GREENBERG TRAURIG, LLP 

12 1200 17th St., Ste. 2400 
Denver, Colorado 80202 

13 Telephone: (303) 572-6500 
Facsimile: (303) 572-6540 

14 EmaiI:EidT@gtlaw.com 

15 Attorneys for Plaintiff 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, 

Plaintiff, 

vs. 

Charles Vaughn, et aI., 

Defendants. 

No. 3:1 l-cv-08048-DGC 

MOTION FOR TEMPORARY 
RESTRAINING ORDER WITH 
NOTICE 

Expedited Hearing and Consideration 
Requested 

26 Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiff Grand Canyon 

27 Skywalk Development, LLC ("Plaintiff' or "GCSD") hereby moves the Court for a temporary 

28 restraining order to prevent Defendants Charles Vaughn; Waylon Honga; Ruby Steele; Candida 

LV419.366.803v3 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 95 of 205



Case 3:11·cv·08048·DGC Document 15 Filed 04/12/11 Page 2 of 12 

I Hunter-Yazzie; Wilfred Whatoname, Sr.; Richard Walema; Wynona Sinyella; Sheri 

2 Yellowhawk; and Barney Imus (collectively, the "Council Defendants"), as well as Wanda 

3 Easter and Jad Dugan (the "Administrative Defendants," who, collectively with the Council 

4 Defendants, are referred to herein as "Defendants") from taking any steps to enforce the Tribe's 

5 purported "condemnation" of GCSD's interest in the glass Skywalk overlooking the Grand 

6 Canyon. Because this unlawful "taking" of GCSD's contractual rights could happen literally 

7 at any moment, GCSD requests an immediate hearing and ruling on this motion. This motion 

8 is supported by the following memorandum of points and authorities, the attached exhibits, and 

9 the entire court record herein. 

10 

11 I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

12 GCSD has spent more than $25 million to conceive, design, engineer, build, and open to 

13 the public the world-famous glass-bottomed viewing platform overlooking the Grand Canyon 

14 known as the "Skywalk." GCSD has managed the Skywalk since it opened in 2007, and its 

15 contract allows it to continue managing the site for another two decades. The Council 

16 Defendants are members of the current Tribal Council (the "Council") of the Hualapai Indian 

17 Tribe (the "Tribe"), a federally-recognized Indian tribe. 

18 On April 30, 2011, GCSD filed this action for declaratory and injunctive relief. As 

19 explained in GCSD's Complaint [Doc. 1] and its Motion for Preliminary Injunction ("Injunction 

20 Motion") [Doc. 3], in the days leading up to the filing of the complaint, GCSD had received 

21 information indicating that Defendants intended to "condemn," through the Tribe's purported 

22 eminent-domain power, Plaintiffs contractual right to control and manage the Skywalk. At the 

23 time the complaint was filed, GCSD did not know precisely when Defendants would take this 

24 action. 

25 David Jin, the founder of GCSD, has since learned that during a closed-door meeting, the 

26 Council passed a measure that purports to authorize the Tribe to "take" private property and 

27 private contract rights, without due process, notice, or timely payment, through the exercise 0 

28 eminent domain. Mr. Jin has also received a copy of the Tribal ordinance (the "Ordinance") that 

2 
LV 419,366,803v3 
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Case 3:11-cv-08048-DGC Document 15 Filed 04/12/11 Page 3 of 12 

1 the Council has considered and approved. See Exhibit A, Declaration of David Jin (Jin Decl."), 

2 ~ 4 & Exhibit 1 thereto. l The Ordinance was carefully drafted to allow the Tribe to "take" 

3 GCSD's contractual right to manage the property, and to deprive GCSD of the right to receive 

4 fair-market value for it. 

S Among other things, the Ordinance purportedly allows the Tribe to take "[a]ll tangible or 

6 intangible property, including intangibles" such as "contracts pertaining to the possession, 

7 occupation, use, design, development, improvement, construction, operation and/or management 

8 of property, including property owned by the Tribe." See Ordinance § 2.16(D)(3) (emphasis 

9 added). The Ordinance further provides that when a contract is "taken," "the Tribe shall be the 

10 party thereto in the full place and stead of the defendant, to the full extent as if the Tribe and not 

11 the defendant were the original signator [ sic] or party thereto, and the defendant shall no longer 

12 be a party thereto .... " Id. § 2.16(F)(4)(a). The Ordinance also states that once the Tribe 

13 declares a "taking," the title to the interest owned, including contractual interests, immediately 

14 vests in the Tribe. See id. § 2.16(F)(2), (F)(4)(a). These provisions were no doubt tailored 

15 specifically to allow the Tribe to take over management of the site, without first allowing GCSD 

16 an opportunity to contest the condemnation. Moreover, the Ordinance was passed without the 

17 knowledge or approval of the members of the Tribe as required by the Tribe's own laws. See 

18 Exhibit B (Hualapai Constitution, Article V(n) ("[A]l1 sales or exchanges of tribal lands, natural 

19 resources or other tribal assets shall be approved by the eligible voters of the Tribe voting at a 

20 special election .... "». 
21 The passage of the Ordinance, however, is just the first step in the Council's plan. The 

22 Tribe is also poised to launch a massive media blitz to publicly justify the taking. Mr. Jin has 

23 been provided materials prepared by the Tribe's public-relations firm, Scutari and Cieslak.2 See 

24 

25 1 The copy of the Ordinance that Mr. Jin obtained was accompanied by "Hualapai Tribal 
26 Resolution No. 20-2011." Signed by Mr. Whatonarne, the Tribal Chairman, the Resolution 

indicates that the Ordinance was passed into law by a 9-0 vote during a "Special Council 
27 meeting" on April 4, 2011. 
28 2 According to the PR firm's website, "Scutari and Cieslak Public Relations helps all types 0 

folks successfully navigate the unpredictable intersection that connects PR, public policy and 

3 
LV 419.366.803v3 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 97 of 205
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1 Ex. A, Jin Decl., ~ 6 & Exhibit 2 thereto. The introduction, written by the PR finn, 

2 acknowledges the fact that the Tribe now faces "a significant public relations opportunity - and 

3 some considerable challenges - with [the Tribe's] planned legal action against David Jin." See 

4 id. (emphasis added). The purpose and nature of the "planned legal action" becomes apparent 

5 by reading the materials that are included in the Tribe's media package. These materials include 

6 a draft letter from the Tribal Chairman, Mr. Whatoname, addressed to Tribal members, which 

7 purports to justify the Tribe's taking of GCSD's interest in the Skywalk. The letter states, 

8 among other things, that Mr. Jin had "failed to abide by his most basic obligations and keep 

9 even the most basic promises he made to our community." As a result, the letter continues, "we 

10 [i.e., the Tribal Council] are considering eminent domain proceedings" against Jin. The PR 

II materials also contain a schedule, which outlines how the Tribe plans to take its "message" to 

12 the public - through a slew of local and national media outlets - beginning on April 11, 2011. 

13 Unbelievably, the Tribe intends to tell the media that Mr. Jin "and his various subsidiaries have 

14 behaved like Arizona's version of Leona Helmsley and Bernie Madofj"! See id. (emphasis in 

15 original). Thus, Defendants, not content with merely taking GCSD's $100 million asset without 

16 just compensation, are also bent on destroying its business reputation. 

17 Defendants' purported condemnation of GCSD's contractual interest in the Skywalk 

18 could happen literally at any moment. With the "taking" now imminent, GCSD requests a 

19 temporary restraining order enjoining Defendants from taking any further steps to affect the 

20 purported "condemnation." A TRO is appropriate for at least four reasons: (1) Defendants have 

21 no legal authority to exercise jurisdiction over a non-Indian, such as GCSD; (2) even if 

22 Defendants could "condemn" GCSD's contract interests, Defendants have not followed or 

23 enacted any procedures to ensure even a modicum of fairness to Plaintiff in the event of a 

24 condemnation; (3) even if the Council Defendants had authority to pass a condemnation 

25 ordinance, they failed to follow their own Tribal law requirement for approval by a vote of all 

26 the Tribal members in doing so; and (4) even if Defendants had the authority to "condemn" 

27 
28 politics. It's our sweet spot, our niche where we comfortably reside - and excel." See 

www.scutariandcieslak.com. 

4 
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1 GCSD's contract rights, the Tribe they represent cannot pay "just compensation" for those 

2 rights, which is required under any law that could conceivably apply to this situation. Because 

3 Defendants' intended actions violate federal law, and will cause irreparable harm to GCSD, a 

4 temporary restraining order is warranted. 

5 

6 

IL ARGUMENT 

GCSD Is Entitled to a Temporary Restraining Order 

7 The facts and legal arguments set forth in GCSD's Injunction Motion also support the 

8 issuance of a TRO. Rather than repeat those facts and arguments here, GCSD incorporates 

9 those portions of its Injunction Motion [Doc. 3, pp. 3-17] by reference as though fully set forth 

10 herein. See LRCiv 7.1(d)(2) ("If a party desires to call the Court's attention to anything 

11 contained in a previous pleading, motion or minute entry, the party shall do so by incorporation 

12 by reference."). For the Court's convenience, a copy of GCSD's Injunction Motion will be 

13 hand-delivered with this motion. 

14 To summarize, GCSD has proven all four elements of its claim for injunctive relief: (1) a 

15 likelihood of success on the merits; (2) a likelihood that it will suffer irreparable harm absent a 

16 preliminary injunction; (3) that the balance of equities tips in GCSD's favor; and (4) that an 

17 injunction is in the public interest. See Winter v. Nat 'I Res. De! Council, Inc., 129 S. Ct. 365, 

18 374 (2008); see also California Pharmacists Ass'n v. Maxwell-Jolly, 563 F.3d 847, 849 (9th Cir. 

19 2009) (citing the Winter factors). 

20 

21 

22 

23 

1. GCSD will succeed on the merits of its claim for declaratory 
relief that Defendants' actions are unlawful because neither the 
Council Defendants nor the Tribe has civil regulatory authority 
over GCSD, the Tribal eminent-domain law was not validly 
enacted, and the Tribe cannot pay just compensation. 

24 As tribal officials acting ultra vires, the Council Defendants have no authority 

25 whatsoever over GCSD. Burlington N. & Santa Fe R. Co. v. Vaughn, 509 F . .3d 1085, 1092 (9th 

26 Cir. 2007). Likewise, the Tribe has no civil regulatory authority over GCSD because GSCD is 

27 not an Indian and GSCD's contractual relationship with 'Sa' Nyu Wa ("SNW"), a Tribal 

28 corporation, expressly provides that federal court is the proper forum for the litigation of 

5 
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1 contract matters.3 Thus, GCSD has not contractually submitted itself to Tribal authority. Under 

2 Montana v. U.S., 450 U.S. 544 (1981), and its progeny, the Tribe has no civil jurisdiction over 

3 non-Indians in limited commercial circumstances such as those presented here. See Plains 

4 Commerce Bank v. Long Family Land & Cattle Co., Inc., 554 U.S. 316, 338 (2008). As a result, 

5 Defendants have no legal authority to "take" Plaintiffs contract under the Tribe's purported 

6 self-enforcing eminent-domain power. See Injunction Motion, pp. 5-8. Moreover, even i 

7 Defendants had the authority to "take" GCSD's contract by way of condemnation, they have 

8 neither followed any of the procedures established by federal law for the taking of property 

9 interests by eminent domain, nor included any fundamental hallmarks of fairness in the 

10 Ordinance. 

11 The land upon which the Skywalk is located is trust land held by the United States for the 

12 benefit of the Tribe. The Tribe and its officials lack the power to condemn federal property. 

13 See, e.g., 25 U.S.C. §§ 177-202 (Non-Intercourse Act, providing Indian lands not subject to 

14 alienation absent approval of the United States); 1A-2 NICHOLS ON EMINENT DOMAIN § 2.20 

15 (discussing how Indian tribes have always been subject to the sovereignty of the United States 

16 and likewise subject to the power offederal eminent domain). But it is Plaintiffs understanding 

17 that the Tribe's condemnation intentions are limited to Plaintiffs contract rights and not to the 

18 physical property of the Project. Even assuming that private contract rights are susceptible to 

19 the exercise of eminent domain, some basic protections of individual rights are required. 4 For 

20 example, Rule 71.1 of the Federal Rules of Civil Procedure requires those exercising eminent 

21 domain to file a complaint and personally serve it on all affected persons, and allows the party 

22 

23 3 GCSD's contract with SNW specifically states that "[t]he venue and jurisdiction for (x) any 
litigation under this Agreement and (y) all other civil matters arising out of this Agreement shall 

24 be the federal courts sitting in the State of Arizona .... " See Agreement, § 15.4(b) (Exhibit A 
to the Declaration of David Jin, filed with the Injunction Motion). 

25 4 No known Ninth Circuit, Arizona, or Hualapai Indian Tribe authorities allow for the exercise 
26 of eminent domain with respect to contract rights. In fact, Arizona law is generally much more 

restrictive as to eminent domain. See generally, A.R.S. §§ 12-1131 through 1138 (further 
27 clarifying the definition of "public use"). Indeed, governmental authority to unilaterally 
28 substitute itself in place of a private party to a contract would eviscerate the fundamental 

concept of meeting of the minds. 

6 
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1 whose property is being taken to file an answer. See Fed. R. Civ. P. 71.l(c), (d) & (e). The 

2 Rule also sets forth the specific procedures that must be followed in a condemnation action, and 

3 provide for, among other things, a trial on the issue of compensation, and has specific 

4 procedures to be followed before immediate possession can occur. See Fed. R. Civ. P. 7 1.1 (h). 

5 Moreover, the plaintiff in a condemnation case must post a bond. See Fed. R. Civ. P. 7 l.l (i). 

6 Defendants have made no attempt whatsoever to comply with the letter or spirit of Rule 71.1. 

7 Instead, Defendants have passed an ordinance - in a closed-door meeting - that purportedly 

8 allows the Tribe to take immediate possession of GCSD's contractual interest in the Skywalk, 

9 without notice, without an opportunity to object or respond, and without a hearing before an 

10 impartial tribunal to determine the legitimacy of Defendants' actions. 

11 The secret nature of the passage of the Ordinance also makes it invalid under the 

12 Hualapai Indian Tribe Constitution. The Constitution requires that any exchange of Tribal 

13 assets must be approved by the eligible voters of the Tribe voting at a special election. Ex. B, 

14 Article V(n). "Taking" a multi-mill ion-dollar asset certainly meets this threshold requirement 

15 for community approval. But as the PR materials makes clear, the Council Defendants have 

16 thus far intentionally kept the Hualapai community in the dark, and only intend to tell them 

17 about this asset exchange after the fact with a cursory letter from Chairman Whatoname. Ex. 

18 A., Jin Dec!., ~ 6 & Exhibit 2 thereto. Thus, the Council Defendants' plan violates the Hualapai 

19 Constitution. 

20 Finally, under the United States Constitution, the Arizona Constitution, the Hualapai 

21 Constitution, and the Indian Civil Rights Act, the Tribe must pay "just compensation" for any 

22 property taken by eminent domain. Here, as discussed in the Injunction Motion, and supported 

23 by evidence, the fair-market value of GCSD's interest in the Skywalk exceeds $100 million. 

24 See also Ex. A, Jin Dec!., , 8. It is beyond dispute that the Tribe lacks the financial resources to 

25 pay GCSD $100 million, or anything approaching that amount. 5 Therefore, even if Defendants 

26 

27 5 Plaintiff has information indicating that the Council Defendants are hoping to find an appraiser 
28 who will value GCSD's contract rights at the vastly understated amount of less than $15 

million. Ex. A, Jin . Decl., , 7. 

7 
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1 had the authority to "condemn" Plaintiffs contract rights - and they do not - the Tribe cannot 

2 pay for them. This is yet another reason why the proposed "taking" is unlawful. See Injunction 

3 Motion, pp. 8-12. 

4 
2. GCSD will suffer irreparable harm and the balance of the 

5 equities tips in its favor. 

6 Unless Defendants are enjoined from "condemning" GCSD's Skywalk contract and 

7 enjoined from taking "immediate" possession of its contractual rights, the company will suffer 

8 irreparable harm. This harm includes the total loss of its business, the potential loss 0 

9 customers, the loss of key employees, the destruction of hard-earned goodwill, and damage to 

10 its business reputation, which could in tum result in the loss of future business opportunities. 

11 See Injunction Motion, pp. 12-15. By contrast, if an injunction is entered, Defendants will 

12 suffer no hardship at all. The Court's order will merely preclude them from taking actions that 

13 are unlawful to begin with. While the injunction is in effect, GCSD will, of course, continue to 

14 manage the Skywalk in the same skilled and dedicated manner it always has.6 Thus, an 

15 injunction will merely maintain the status quo. See id. p. 15. 

16 3. The public interest favors the issuance of an injunction. 

17 The issuance of an injunction will likewise serve the public interest. The public has an 

18 interest in ensuring that government officials do not abuse the enormous power with which they 

19 are vested. The enormity of that power - and its abuse - could not be clearer in this case. The 

20 Council Defendants intend to take, with the mere stroke of a pen, the entirety of substantial and 

21 valuable contract interests from an entity over which they have no civil authority in the first 

22 
23 6 The smear campaign outlined in the publicity plan is meritless. And even if there were some 

dispute about Plaintiffs establishment of acceptable restroom facilities (the primary point 0 

24 dissatisfaction indicated in the PR materials) - which there is not - the appropriate course 0 

action would be for SNW to follow the contract's provisions for dispute resolution and 
25 remedies, not for the Tribal government to attempt to expropriate the contract assets for 
26 whatever low-ball number the Tribe determines it wants to pay. A party dissatisfied with 

contract performance is limited to its contract remedies and review by the designated 
27 adjudicative body. There is no governmental super-power, at any level, to "take" any contracts 
28 that are formed within their territorial boundaries and insert the government in place of a party 

to the contract. 

8 
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1 instance. Curbing such a gross abuse of legislative and administrative power through the 

2 issuance of an injunction will therefore serve the public interest. See Injunction Motion, p. IS. 

3 B. Defendants Have Willfully Evaded Service. 

4 Defendants, or their counsel, may complain that they have not yet been served with the 

5 summons and complaint. In fact, the Chief of Police for the Tribe attempted to serve 

6 Defendants at the April 4 meeting of the Council. But their attorney, Paul K. Charlton 0 

7 Gallagher & Kennedy, P.A., turned the police chief away, representing to him that his clients 

8 could not be served because they are protected by "sovereign immunity." Defendants are 

9 wrong - they are not protected by sovereign immunity, and had no right to "refuse" service on 

10 that basis. 

11 By way of background, during the weekend of April 2-3, 2011, GCSD's counsel, Mark 

12 Tratos, contacted the Hualapai Tribe's Chief of Police, Francis E. Bradley, Sr. See Exhibit C, 

13 Declaration of Mark Tratos, at '\1 3. Mr. Tratos asked Chief Bradley whether he would be 

14 willing to serve the summons and complaint on Defendants. [d. Chief Bradley indicated that he 

15 would be happy to do so if Mr. Tratos simply provided him with instructions as to how he 

16 should proceed. [d. '\1 4. On Monday, April 4, 2011, Mr. Tratos sent Chief Bradley an 

17 instruction letter, the summonses, and copies of the complaints, and asked Chief Bradley to 

18 please affect service. [d. '\15. Chief Bradley advised Mr. Tratos that he would do so as promptly 

19 as he was able. [d. 

20 That same day, Chief Bradley attempted to serve one of the defendants, Mr. Whatoname, 

21 at the Hualapai Tribal offices. [d. '\1 6. When he arrived, a closed-door meeting of the Tribal 

22 Council was taking place. [d. Chief Bradley was prevented from entering the meeting and was 

23 told to wait. [d. Defendants' counsel, Mr. Charlton, emerged from the meeting about ten 

24 minutes later, and advised Chief Bradley that he could not serve the summonses and complaints 

25 because the Defendants were protected by sovereign immunity. [d. '\1 7. Mr. Charlton then 

26 instructed Chief Bradley to return the papers to GCSD's counsel. [d. '\18. Further, Mr. Charlton 

27 stated that ifGCSD's counsel wished to obtain a copy of the police report of the incident, Chie 

28 

9 
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1 Bradley was required to first submit the request to Mr. Charlton before a copy of the report 

2 could be provided to GCSD's counsel. Id. 

3 Mr. Charlton's representation to Chief Bradley was not only legally incorrect, it was 

4 completely improper. The Council Members have no right to refuse service of federal court 

5 subpoenas directed to them individually based on sovereign immunity. It is true that Indian 

6 tribes are immune from lawsuits or court process in both state and federal court unless 

7 "Congress has authorized the suit or the tribe has waived its immunity." Kiowa Tribe v. Mfg. 

8 Tech., Inc. 523 U.S. 751, 754 (1998). However, sovereign immunity does not extend to 

9 members of the tribe just because of their status as members, see Puyallup Tribe v. Dep '( a 

10 Game, 433 U.S. 165, 172-173 (1977), or to tribal officials alleged to have acted outside the 

11 bounds of their lawful authority. See, e.g., Tenneco Oil Co. v. Sac & Fox Tribe, 725 F.2d 572, 

12 574-575 (lOth Cir. 1984). Rather, federal courts have extended the doctrine of Ex parte Young, 

13 209 U.S. 123 (1908), to allow suits against tribal officials, at least for declaratory or injunctive 

14 relief. Tenneco Oil, 725 F.2d at 574-575. Indeed, in Santa Clara Pueblo v. Martinez, the 

15 Supreme Court squarely addressed this issue, and specifically stated that tribal officials are not 

16 protected by tribal immunity when acting beyond the scope of their authority. 436 U.S. 49, 59 

17 (1978); see also Okla. Tax Comm 'n v. Citizen Band of Potawatomi Indian Tribe, 498 U.S. 505, 

18 514 (1991) ("[ w]e have never held that individual agents or officers of a tribe are not liable for 

19 damages in actions brought by the State"). 

20 Here, the validity of the Council Defendants' actions has been expressly challenged. 

21 GCSD alleges in its complaint that the Council Defendants, by taking steps to condemn the 

22 contractual rights of a non-Indian, are acting beyond the scope of their legal authority. See, e.g., 

23 Complaint ~~ I, 16, 81 & 83. As a result, no sovereign immunity attaches. See Burlington N. R. 

24 Co. v. Blackfeet Tribe, 924 F.2d 899, 901-902 (9th Cir. 1991), overruled on other grounds by Big 

25 Horn County Elec. Coop, Inc. v, Adams, 219 F.3d 944,953 (9th Cir. 2000). This rule could not 

26 be more clear in the Ninth Circuit: 

27 

28 
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In determining whether Ex Parte Young is applicable to overcome the tribal 
officials' claim of immunity, the relevant inquiry is only whether BNSF has 
alleged an ongoing violation of federal law and seeks prospective relief. See 
Verizon Md., Inc., 535 U.S. at 645-46. Clearly it has done so. BNSF's complaint 
states that "Defendants have acted, have threatened to act, or may act under the 
purported authority of the Tribe, to the injury of BNSF and in violation of federal 
law and in excess of federal limitations placed on the power of the Defendants" by 
seeking to enforce an unauthorized tax against BNSF that the Tribe lacks the 
jurisdiction to impose. Compl. P 5. BNSF seeks a declaration that the tax is 
invalid as applied to its right·of.way and a permanent injunction prohibiting the 
tribal officials from enforcing the tax against it. Compl. P 1. This is clearly the 
type of suit that is permissible under the doctrine of Ex Parte Young. 

9 Burlington N. & Santa Fe R. Co. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007). 

10 Mr. Charlton's statement to law enforcement - that the Council Defendants could 

11 "refuse" service based on sovereign immunity - was incorrect. Accordingly, Defendants should 

12 not be heard to complain that they have not been served with process. Chief Bradley was at the 

13 meeting at which the Council Defendants were present, and was prepared to hand each of them 

14 a copy of the summons and complaint. Were it not for counsel's improper interference, Chie 

15 Bradley could have accomplished service. 

16 III. CONCLUSION 

17 Based on the reasons outlined above, and those set forth in GCSD' s Injunction Motion, 

18 the Court should temporarily restrain Defendants, and each of them, from taking any steps to 

19 enforce the proposed "condemnation" of GCSD's Skywalk management contract. A proposed 

20 temporary restraining order has been lodged with this motion. 

21 1// 

22 1// 

23 1// 

24 

25 

26 

27 

28 
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RESPECTFULLY SUBMITTED this 12th day of April, 20 II. 

LV 419.366.803v3 

GREENBERG TRAURIG, LLP 

By: lsi Pamela M. Overton 
Pamela M. Overton 
Aaron C. Schepler 

By: lsi Mark G. Tratos 
Mark G. Tratos 

By: lsi Troy A. Eid 
Troy A. Eid 

Attorneys for Plaintiff 
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Pamela M. Overton (AZ Bar No. 009062) 
Aaron C. Schepler (AZ Bar No. 019985) 

2 GREENBERG TRAURlG, LLP 

3 
2375 E. Camelback Rd., Ste. 700 
Phoenix, Arizona 85016 

4 Telel'hone: (602) 445-8000 
FaCSimile: (602) 445-8100 

5 E-mail: OvertonP@gtlaw.com;ScheplerA@gtlaw.com 

6 Mark Tratos (NY Bar No. 1086)(Admitted Pro Hac Vice) 
GREENBERG TRAURlG, LLP 

7 3773 Howard Hughes Parkway 
Ste. 400 North 

8 Las Vegas, Nevada 89169 
Telephone: (702) 792·3773 

9 Facsimile: (702) 792-9002 
Email: TratosM@gtlaw.com 

10 
11 Troy A. Eld (CO Bar No. 21164) (Admitted Pro Hac Vice) 

GREE~ERG TRAURlG, LLP 
1200 17 St., Ste. 2400 

12 Denver, Colorado 80202 
13 Telel'hone: (303) 572-6500 

FaCSimile: (303) 572-6540 
14 Email:EidT@gtlaw.com 

15 Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, a Nevada limited liability 
company, 

Plaintiff, 

VS. 

Charles Vaughn; Way Ion Honga; Ruby 
Steele; Candida Hunter-yazzie; Wilfred 
Whatoname, Sr.; Richard Walema; 
Wynona Sinyella; Sheri Yellowhawk: 
Barney Imus; Wanda Easter; and Jacl 
Dugan, 

Defendants. 

LV 419.3114.16703 

No.3:11-cv-08048-DGC 

DECLARATION OF DAVID JIN IN 
SUPPORT OF PLAINTIFF'S MOTION 
FOR TEMPORARY RESTRAINING 
ORDER 
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1 I, DAVID JIN, declare as follows: 

2 1. I declare under penalty of perjury under the laws of the United States of 

3 America that the following is true and correct. 

4 2. I am over the age of eighteen years and have never been convicted ofa felony. 

5 I submit this Declaration in support of Plaintiff's Motion for Temporary Restraining Order. 

6 3. I am an owner and manager of Plaintiff Grand Canyon Skywalk Development. 

7 LLC ("GCSD") which is a non-tribal Nevada limited liability company. and the manager of 

8 the Skywalk, a glass viewing platform extending out over the Grand Canyon at Eagle Point 

9 on the Hualapai Indian Reservation in Arizona. 

10 4. I have received a copy ofa signed ordinance (the ''Takings Ordinance"). a true 

11 and correct copy of which is attached as Exhibit I, hereto. 

12 S. I have many concerns with the Takings Ordinance including but not limited to: 

13 a) The Takings Ordinance seems to be tailored to allow the taking of 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~v 419,364, 187113 

GCSD's interests in the Skywalk without appropriate safeguards of due 

process; 

b} The Takings Ordinance prohibits independent judges from hearing a 

takings case, allowing only the full time tribal judges appointed (and subject to 

immediate termination) by the Tribal Council to hear a takings case; 

c} The Takings Ordinance purports to allow the taking of property from 

non-Indians; 

d) Under the Takings Ordinance, even before a taking, the Tribe may 

exclude any persons from exercising their own property rights and the 

ordinance allows no cause of action for improperly excluding a defendant; 

e) Under the Taking Ordinance, the Tribal Council may take immediate 

possession of property without notice by executing a Declaration of Taking; 

-2· 
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f) Upon the filing of a Declaration of Taking, the Tribe substitutes as the 

party to a contract and the defendant is no longer be a party thereto - I feel this 

was done to prevent the uncovering of improprieties in 2008, 2009 and 20 I 0 

by members of the Tribe that would be occasioned by the arbitration demand 

OCSD has filed and to prevent GCSD from obtaining all past due amounts 

under its contracts; 

g) The Tribe does not have to show it has the money to pay for a taking or 

to deposit it with any court. It can have up to 180 days after any decision to pay 

and can get extensions under the Takings Ordinance. If the Tribe cannot pay, 

it can just dismiss the case, without bearing the financial consequences of the 

disruption. Realistically, if applied to OCSD it would destroy our business, 

with no recourse on GCSD's part. The Tribe could then start the whole process 

over again in one year; 

h) The Takings Ordinance would prohibit introduction of the Declaration 

ofa Taking and evidence of the amount of money deposited by the Tribe, if 

any, from a court hearing; and 

I) Any potential defendant would be penalized if it gets a new trial and 

does not win more, with the full cost of a new trial plus a penalty of 30% being 

charged against it, whereas the Tribe does not have any such onerous 

provision. 

26 6. Attached is what appears to be the outline of a media campaign to destroy my 

27 company's reputation and assist the Tribe in taking OCSD's rights in the Skywalk, a copy of 

28 which is attached hereto as Exhibit 2. My reading of this media campaign outline indicates to 

LV 419.384. fB7v3 -3-
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me that the Tribe intends to take GCSO's interests in the Skywalk during the week of April 

2 II, or AprillS,2011, and to defame GCSO to justify the taking to its members and the 

3 public at large. 

4 7. I also understand that the Hualapai Tribal Council is seeldng to find an 

5 appraiser who would give them an appraisal for less than $ IS million for GCSO's 

6 contractual interests in the Skywalk. 

7 S. It is my good faith belief that the fair market value ofGCSO's interests in the 

8 Skywalk is in excess ofSlOO million. 

9 9. I am very fearful and anticipate that without an order of this Court to maintain 

10 the status quo, the Hualapai Tribe (the "Tribe") through its tribal council, its tribally owned 

11 corporation, Sa Nyu Wa ("SNW"), and its administrative employees is going to immediately 

12 seize operation of the Skywalk, banish GCSO's employees from the project, and prohibit 

13 GCSO from managing the Skywalk as is GCSO's contractual right 

14 10. These anticipated actions of the Tribe would destroy GCSO's business, 

15 resulting in the loss ofits workforce, damage to GCSO's reputation, and otherwise 

16 irreparably harm GCSO's ability to continue operations, without the Tribe having the ability 

17 to pay just compensation for the improper taking. 

18 Dated this ~ day of April, 2011. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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( 

ALAPAI nmALCOVNCIL 
OUmONNO. 20'2011 

OF GOVERNING BODY OFnm 
HUALAPAl E OFmEHUAIAPAI RESl!llVATION 

CH SPRlNGS.AlUZONA 

(Enactment of Law d Order Code Section 2J6, EmInent Domain) 

WHEREAS. the Hualapai '1i1bal uucilla du: legllllalivc body of the Hualapai Tt!he and is 
empowered bylDhell tsoverelgll right$ and powers, and the Ccmatitution of the 
Hua1apai hldlan 1i'I to exerc:ise eminent domain over all property subject to the 
jumdlct:ion of the Hu al'ai Tribe; and . 

WlmR.EAs. It has bun thelaw, en toms and ttadltion from" tlme beyond memoxy that the 
Hualapai People. ae: . g through theIf lea~ may take the property of an in~1Il 
wIthIn Ita tenitoly the public: good. provided a lair trade Is made for such property; 
and 

WHEREAs, the Hualapai Tribal uneU is empowered 1>y the Constitution of the Hualapai Indian 
Tribe to take any and acDoIIS nece.ssal.'Y and proper to the exercise of its powers and 
duties under du: C 'tution, and thosepowera and duties vestedfn the Tribal 
Council through it!I t sovereignty; and 

WHlllU!AS, du: HllaIapai Tribal wcil baa a dutY UDder the Constltutiol1 of the Hualapai Indiau 
T:tibc and the mul~1I8 of the Hualapai People to ensure just compensation £or the 
taking of private pro for a public: USC; and 

WHERl!AS, to enslU'e due process 
1lnds it: necessaty to 
of eminent dOlllllln. 

d equal protectiDn under the Jaw, the Hualapai U!bal Council 
te procedures £or the cxerdsl: of Itsl1stiog and inherent power 

NOW. ntElUl:F0RE, BE IT RESO that the Hualapai Tribal Council aS$Cmbled this 4rA MY of 
ApriI. 20n. does hereby approve and enact Section 2.16 of the Hualapai Tribe Law altd Orde: Code, 
attachcdherero a.s Ex. A; and 

BE IT FINAU.Y RESOLVED that S etlon 2.16 shall go into efi'cct Immediately upon passage by the 
Tribal Council. 
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CERTIFICATION 

I. the undersigned, as Chairman the Hualapai Trlba} CO\\IId!. bertby cmi£y that the .Hualapal 
Trllml Coullcll of the Hualapai Trl is compDsed of nine ro members of whom (2). constituting a 
qUDrum, were present at II () ee . t e·h of 11' and that the 
foregoing resolution was duly ad ted by II vote of (9) In Cayor_ (0) opposed. (0) not voting. (0) 
excused, plIl'lIuant to authority of V. Section (a) of the Constitution of the Hualapal nth.;, 
approved March 13, 1991. 

'74.~!.e !4, .. '1 b 
W!lli:ed tonalDe. Sr .• Chalrman 
HlJALAPAlllU'BAT. COUNCIL 

Adeline Crozier. Assis taIy 
HUAlAPAI tlUBAL COTJNCIL 
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Sec. 2.16 

A. p&fln!1lQDI 

1. Throughout tills Section." ubllc use" meSn5 any of the roHowlng: 

II. The possessIon, OC p~lIon, usa and/or enjoyment of property by the general 
public or the Tribe; 

b. The use of prop for the craatlon or func:tlonlng of utilltlelli 

c. The acquisition of p operty to elIminate (I) a thraat or hazard to public health or 
safety, (II) a blight or t to an Drea possesi''', occupIed, used and/or en.lOyed by 
the general pUblic. or (110 Dn batDda or hindrance, Whether tangible or Intangible, to the 
possessIon, occupation, II" d/or en10Vment by the general public of property 
belonging to the TrIbe, cause In IIny such ClIse by tile property In Its current condition or 
by an encumbrance, tangIble r Intangible, affecting such property, Including elimInation 
by means of (a) th., removal r a Gtructura that Is or Is forsseeably beyond rapalr at II 
reasonable el/pense or unfit f r human habitation or use, (b) completion of a structure In 
order to facllltate human hab tlon or use, and/or (c) the removal ot the obstecle, 
hindrance or encumbrance) 

d. The ac:qulSltlon of bandoned property; or 

II. The public beneftt f economiC development, I"dudlng an Increase In tDx base, 
tax revenues, general reven a, tourism, employment or general economic health. 

2. Throughout thls'Sectlon, • ake," "takenN and "takltl9" mean the transfer of ownerahlp 
or lise from II property own to the TrIbe. 

3. Throughout this Section, • 
deflnltlon, by way of llIustre 
If thll phrase "wIthout limite 

elude, u "Includedu and '"Including" denote II partla I 
lind not by way of IlmltDtlon. and have the sarna effect liS 

n" (or any variation thereof) were added thereto. 

4. Throughout this Section,' beumeans and refers to tile Hualapalln«llan Tribe, I 
federallv racol/nlud Indian e, Its govemrnental departments and agencies, andlor Its 
tribally OWned bUSInesses. Is dllflnltlon shall not be COll6trued to limit the detJn!tlon of 
"TrIbe" or ItS variants In othe portions or the Hualapai Law end Order Code. 

Subject to tile prOlll5lons of thiG Se on, the right of eminent domain mllY be exercised by the 
Trlba, through action of the Tribal unCll, for the foUowtnll uses: 

1. All publl" UBes iluthorlzed y the govemment of the United States or the TrIbe. 

2, BulIdlngli, grounde and ot er faclJltleJ for the use of the Tribe. 

3. All propetty Interests, tan Ible or IntangIble, for any use of the Tribe, or any other use 
authorl2ed by the Tribal Counc;lI. 

4. Sanitary sewage systems, "eluding collection, transport, storage, treatment, dISpersal, 
effluent usa and dlecharge. 

S. Drainage anti flood control systems, IncludIng collectIon, transport, dlVel'$lon, storage, 
detentIon, retention, dispersal, use d dlschArga. 
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6. Water systems for domes 1:, IndUstrial, Irrigation, tribal govemment or fire protection 
purposes, Including prodUction, col ctIon, storage, treatment, transport, delivery, connectIon 
and dispersal. 

7. l5Iectrlcal systems, Indudl 9 generation, storage, transmission, and distribution of 
electricel power. 

8. Telecommunleatlons syst " Including alt forms of telecommunlclitlons equipment, 
lowers, rec;elvers, transmlttera, lin ,antennae, and dlsl\8S. 

9. Highways, streets, roadw ys and parking raellitles, IncludlnQ all areas for vehk:Ular Uie 
ror travel, Ingress, eo .... s and parkl • 

10. Areas for pedestrian, eq astrian, bicycle or other nonmotor vehlclQ us. for travel, 
Ingrasl, egrellS lind parklnQ. . 

11. Pedestrian malls, parks, 
prospects, recr~t\Onal facilities, st 
open space areas for UGe of n'lembe 
recreation. 

rfonnance venues, vIews, vistas, outlooks and other 
lums, other stlllctUrtl, (aclUties and Improvements, and 
or the publiC for entertainment, assembly, tourISm end 

12. landscaping, Including rthworks, structures, lakes lind other wllter features, plants, 
trees, and reluted water delIVery G tems. 

13. Ughtlng systems. 

14. Trafflc control systems d devices, Including Signals, controls, markIngs and 
slgn8ge. 

15. Wharves, docks, plllrs, mps, marina., Chutes, booml, ferries, bridges, toll roads, 
byroads, plank and tumplke roads od highways. . 

16. tlaUroads, railways, tl'lln It Jlnas, and trollay lines, Including rIghts of way, itatlon 
grounds, pits, yards, Sidetracks and otller necessary fadUties for the forego/ng. 

17, Pipe IInu IIsed for carry g gas, pstroleum, petroleum products or any other gas or 
liqUid. 

18. All transportation, trens I.slon and IntercommunlClltlon f~dlftles of public servIce 
Bsenclos. 

19. AviatIon fields. 

20. Roads, tunnels, ditches, urn"", pipes and dumping place& for working mines, and 
outlets, natural or otherwISe, fOt" th flow, deposit or conduct of tailings or refuse matter from 
mines, or any place for the flow, de ollt or condllct or tailings or refuse matter from their several 
mines. 

All estates and Intarests, Including r hts, aSSignments, easements, encumbl'enc;es end other 
Interests, In, on or to land located 0 or wIthin the boundaries of the Hualapai Re&ervatlon are 
subject to be talCen for pUbUc use. 
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In addition to the estates and Inter In land In subsection C, estates and Intereste In prlvete 
property whJc;h may be taken lnclud 

1. All property located on or Ithln the boundaries of the Hualapai Reservation belonolng 
to any person. 

. z. All property subject to th jurisdiction of the TrIbe haVing an effect on the Hualapai 
Reservation, the TrIbe or II Hualapai Tlbel Member. 

3. All tangible or Intangible p operty, Including Intangibles such liS contracts, franchls6II, 
licenses, leases, patents, trade rout , and other types of property, Indudlng eontractl 
pertaining to the possession, occupa Ion, use, dulgn, development, Improvement, eonstructlon, 
operatJQn and/or management of p perty, Including property owned by the TrIDt. 

4. Property.approprlated to 

S. All ather classes of private property not enumerated may be taken for pubHc use. 

1. Where land 1& required for PUbUc use, the Trlba, through Its agent(e), may enter upon 
the land, and make exftmlnatlonll, & Neys and maps thereof. 

2. Where property other thl! 
agent(s), may subject tile property 
property that Is associated with a 
type of property Which Is subject to 
cooparats with the Tribe, or Its a9 
Inventory or Inspactlon. 

land Ie required for pUblIc use, the Tribe, through Its 
examination, Inventory or Inspection, Including any 

tract, franchise, license, leas., patent, trade routa or other 
elng taken. 'IlIe person In control Df such property shall 
(8), In making the property avaRablt tor examination, 

3. A pamn authorized by th TrIbal Coundl to seek to acquire property for IIny of the 
publiC uses authorl%ed by this Sectlo 1& an agent or the 1'rIbe. lhe Tribe, or Its agent(s), may 
tlxduae other parsons, Including the arson In eontrol of the property, from the property or 
portions thereof as and to the exten deemed nllCaUllry or appropriate by tile Tribe, or Its 
agent(s), to fadlltata any examlnati n, survey, mapping, Inventory or Inspection. 

4. No one shall have a cause t action agaInst the Tribe, or Its agent(e), for exercIsing the 
authority granted under thIS 8ubsect n. 

S. 'ilia TrIbal Council may, b Is not reqUIred to, enfarce thIs subsectlon through judiCIal 
process or 11;$ Inherent contempt po r. 1he Tribal COuncil IS not required to obtain II writ, 
subpoena or other JudicIal process p or to exeraslng Its rights under tills subsection. Jf deemed 
nSC6llSBry or appropl1at., the TrIbal oundl may, but 15 not required to, Issua one or more 
SUbpoenas and/or enlist the asslstsn e of tha Huallp~1 Nation Pouce Department In exercising 11:8 
rights under this subsection. 

F.A 

1. All actions for condemnatl shall be brought as other eMI actlons In the HualapaI 
Tribal Court. 

2. At tbe time of flllng the co plaInt, or at any time after "ling the complaint, the TrIbe 
may nle wltll the tribal court II dedar tlon of taldng, signed by the TrIbal ChaIrperson, the Tribal 
Vice-Chairperson, or the Tribal Coun I's authorized agent, declaring that the property describad 
In the Complaint Is taken for the usa f the Trlbll. 
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3. The detlaratJon of taking s all contain or have annexed 10 It: 

a. A statement or the ubllc use for wllich the property IS taken, which declaration 
may take the I'orm solely of ( tlng the pertinent category or ~tagorles of public use set 
torth In subSection A of thIS onl 

b. A description of th property $\Ifflcient to klentlfy It I 

c. A statement of the tate or Interest In the property teken. which statement 
may be Identical or similar to the descriptIon provided pursuant to paragrapfl 3(b) of this 
$ubsectlom and 

d. A statement of the amount of money estimated by the TrIbe to be just 
compensation I'or the prope teken. 

e. The declaration or eking Is not required to, and need not, contain or have 
annexed to It any other ste ent or other ma~lal. 

B. title to the estate r Interest speCIfied 'n the declaration of taking shall vest In 
the Trlba, and such vetting s all Include that, If the property IS an estate or Interest In an 
intangible such as a (Ontraet franchise, license, 1_", patent:, trade route or other types 
of property, the Tribe shell the partv thereto In the fun p\eCO and stllad of the 
defendant. to the full extent s If the Trlbo and no~ the defendant were tbe original 
sJgnator or partv tIIereto, II the defendant chall no longer ba I party ttlereto; 

b. tha property Is co emned and taken for the use of the Trlbel 

c. the partlee In poss lillian Of tile property shall be deemed to have surrendered 
possession to tIIe'Trlbe, and ny attempt by such parties to remain In possessIon of tile 
property or otherwise to exe control over or WltII respect to the property shall ba 
deemed a trespass IIgalnst e Tribelllnd 

d. the rigllt to just co penuatlan vests In tile person(s) entitled to just 
compensation. 

5. TIle Court shall not requl tha TrIbe to lI0st a band or deposit IIny money as a 
condition ot filing a declaration at ta no or Initiating I (Ondemnatlon proceeding; however, If the 
Tribal Council, In Its 80le lind absolu dlsc:retlon, deumu II depolllt necussary or appropriate 
under the Circumstances, the Tribe ay elect to deposit In the court the amount of estimated 
compensation listed In the declaratl or taking. 

iI. Tha mill<lng of a d OBit shall not be a condition to ~he effectiveness of matters 
5et forth In subsections F(4)(a) thro gil (4)(d) of thIs Section. 

b. ihe absence Of a d posit at tile tIme of the filing of the clec:IBratlon of taking 
shall not preclude the Trlbe from ,u equentlV electing to mllka such II depo51t. 

6. Within ten (10) daye of th nllng of the dllClal'ZltIon of taking, the defendant may file II 
motion to dlSml$s the condemnation etlon and declaration of taking solelV ror the purpose of 
challenglng the validity of the taking liS not baIng for a pUbUc use. 

D.Tha motion to dis ss and hearlng on the motion to dlsml$s shall be limited to 
a judicIal determInation on whether e taking Is for II pUbU, use. The-motion to dismiss shall 
not (Ontain and the court shall not II ~udlcute any other challenge or Issue at this stage of the 
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proceeding, Including any claim that e defendant Is not 8 real party In Interellt, that the 
defendant does not hold title to any te or Intel'e$t In the property, or that there lire other 
pel$ons who might hold an estate or nterest In the property or might otherwIse be Interested In 
-~. . 

b. Within twenty (20) ay, of the IlIlng of the motion to dismIsS, the Tribe may 
respond to the motion to dismiss. 

c. 'TIle court shaH sat hearing on the matter, which hearing shall be held within 
forty (40) <lays of the filing of tile \aratlon of taldng, lind the c;ourt shall rule on the matter 
within ~Ixty (60) days ot the flRng Dr a declaration of taking. TIle taking shall be IIr,sumBd In 
all cases to have been for a public us • The darendllnt(v) shalt have the burden of proYlng and 
establishing by claar and c;onvlnclng vidence facts rebuttIng the presumption. 

d. During the pertod defendent($)' challenge to the tuI<Ill9 as not being for an 
authorIZed pUblic use, the Trtbe shall hold II defeasible title to the property listed In the 
declaration of tal<Ing. The Tribe shal have the full rlgllt and autltority to pOSStlSS and use the 
propertY. InCluding Bctlog as the pa to the ~trect or other Intangible property, described In 
the declaratlon of taking. The 'rrIb~ rtght and IIUthority to pouass and use the property, 
lII"udlnll acting as the perty to the ntr.\et or other Intangible property. described In the 
dedaratlon of tal<lng shall not be del yed or prevented through any court action. 

B. If, alter a hearing, court determines that the taking Is for a public use, fee 
simple absoillte title to the property escrlbed In the declaratiOn of taking shllll vest In the Tribe 
and, In the case of a contrac:t or 0 r IntangIble property, the Trlbe shIH be the party thereto In 
the full placement and stead of the fendant(s), all as provided In paragraph 4{a) of thIS 
subsectIOn, and the right to just co ensatlon shall vest In the defendant(s). 

f. No subsequent pro eedlngB shall affect the title acquired bt the 1l1be to the 
property, or Its status 8S e party to e contract Dr Other Intangible property, dfl$crlbed In the 
declaration of taldn\!. , 

7. Just c;ompensatlon shall b determined and awarded as presctlbed In subsection L of 
this Sec:tlon. 

B. I"compe~satlon fI 
deposited In the court at the 
enter judgment against the 

liy awarded Is more than the amount of monay,lP any, 
me oftha flUng of the declarellon oftaldng, the court shall 
be In the amount of the defiCIency. 

b. It compensation Ily awarded Is 1811$ than the amount of monay deposltsd III 
the court .t the time or the Ino of the dBc:laratlOn of taking, the court shall Immedlatalv 
refUnd the excess to the Trib • 

8. If the Tribe elllc:ted to ma a deposit as proVided In subsection F(5) of thIs Section DO 
application of the def'andant, the co may order that any part of the money deposll:l!4 In the' 
court. If any, be paid Immediately to the defendant as compensation for the tal<Jno subject to 
the follOWing conditions: • 

a. l'ha application mu t conteln (llll Bt4tament of the defendant's Interest In the 
property described In the d aratlon of taking, how much money the defendent Is 
seaklng as compensation for at Interellt, a representation that the defendant has not 
conveyed or become obUgete to convey the defendant's Intsrest In such property to any 
other person, and the names nd addresses of aU other pel'$otl$ havlno an Interest In 
such property, and (II) an Incl mnlty In form and substance slItisfactory to the Tribe In Its 
sole and absolute dIScretion a!'dlng the true and complete nature Of suC/l statement. 
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b. In addition to the IIClItlon, the defendant shall me with the coliit' a 
stlpulatJon that the money ap lied for COII5tltutes full and just compensation for the 
taking. 

c:. Payment of the moo y to the defendant $hall conatltute a complete settlement 
of the ClI5e with respect to th defendant, II full relinquishment of that defendant's 
claims arISIng In conneetlon w tha aetlon or proCHdlno and of thllt defendant'S right, 
t1t1e and Interest In and to the property described In the dedatatlDn of taking, and an 
ablmdonment of that dllfenda t's defenses to the action or proceeding, other than the 
right to the Just compensatlo described $ectlon 2.i6(f)(7)(b). 

d. Any other derendan haVIng an Interest In Ille property described In the 
declatatton of taking may can t the amount Of compensaUon sought by the defendant 
flllng ,m appllclltlOO for lin a rd out ot the deposited funcla. The court shall detelTnlne 
tha respective rights of the andante seeklng compensation for the taking. 

9. On the flilng of the declar. Ion of taking, the court may make just and equitable 
ordeJS, not inconsistent with the oth provisions of this subsel:tlon, with respect to 
encumbrances, liens, rente, taxes, essmants, Insurance, and oilier charges. 

10. My Information contalne In the declaratIOn or tal<lng and the amQunt of money, If 
any, deposited by the TrIbe Into the urt shall not be Introcluced In evidence or used to the 
prejudice of any party on the trial of e action. 

11. In the event of any !ncon latency or conntc:t between wbuctlon f of this section and 
any other provision of th18 Section, s etlon I' &11811 control and govem the matter. 

G. Comp'Irnt 

The complaint shall set forth: 

1. The TrIbe and, I' appllcabl the name of the Tribe's agent{s), as Plaintiff. 

2. ilia names of all pereona Ylng lin Interest In the property. It known, or a statement 
that they are ullknowo, as defendan 

3. A statement of the right of the Ti'lbe, IndUd/nll a statement of the pUblic use ror WIlIch 
the proparty Is sought, whIch statem nt may take the form solely of citing the pertinent categorv 
or categories of public use set forth 1 eubsect/on A of tills Sectfon. 

4. A general description of t property subject to condemnation sufficient to Identify It. 

5. A stlltement of the estate r Interest In the propatty taken, which &tlItement may be 
Identlcel or slmnar to the de rlptfon provided pursuant to paragraph 4 of this Subsection. 

6. The Tribe Is not required , and neeel not, pleael or prove any other matter, Including 
that the public: use Is ~neces9al'Y.' 

All separate property requlred for t serne public: use may be InCluded In the same or sepilrata 
proceedIngs, at the electlon of the Tr e, but the court may consolidate or teparate them fer 
convenience of the PlIrties. 

If Summonai Qmts0t'lj Sruv1et 
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1. Upon receiving tile compia t for HUng, the cleric of tile court sllaH follow tile 
procedures for Issuance of a summo and notlca or hearing prescribed IlY Saetlons 4.4 and 4.5 
of this Codll. 

2. Notice to defendents shall elude II stat&ment for them to appear and show cause why 
the propertY described should not be condemned as prayed for In tile COmplaint. 

3. Failure of the derk of tha urt to follow any of the spetlaUzed procedures In thIS 
Section sMIl not constltura grounds r tllsmlssal of the action or affect the consequences Of /I 
decl~ratlon of tal<lngi however, the lilt may remedy the procedural error In II manner equitable 
to the partles. 

J. Right to Defend Ad:Jen 

1. All persons OCCIIpylno, or lIVing or claiming an Inrarest In any of the propertY 
deScribed In the COmplaint, or In the damages fOr the tal<lng thereof, thou\lh not named, may 

, appear, plead and defend such Inte In the proPertY Ilr damages 11$ If named In tile complaint. 

l. This SectIon provides the Ie and elCduslVe means to defending one's Interest In anY 
of t' : 'roparty !Iesa1bed In the Co taint. The Court $h~n ISSue no Injunction, stay or other 
r • or prO\lI,l .. ifl'I( right or remed not provided for In this section. 

) tern Judge shall he r Dr adjudicate actions arising ulldar this Section. only 
j' .Ilsn" .'. ' , '. :t tJ) full-time poaltlo on the' Hualapai Tribal Court may acuudJc:ate actions 
"'~:;n~: I';:. ~:I" : 's.ac:tlon. 

~"l" ~ shalf hear and d termini all adverse or conflictIng tlalms to the property 
souy, <c:t_ed Md the Cia m of damages therefor, and Ghall detennlne the respective 
.-11)"15 01 ,t parties seeking co damnatlon of the same property. 

3. '1, IUrt 8hal~ at thll req est of any party, give the condemnatlon action precedence 
over, . 1r cI lct10ns. 

1. Th",col/Itshall ascertaIn a dessass: 

a. TIJe Villus of the p perty tlOUght to be condemned. 

b. The Villus of aU 1m rovaments on or to the property, If applicable. 

d every separate estate or Interest In the property. 

d. The value of each alCel Dr portion, and eath separate estate or Intareat In the 
pan:el or portion, If property consIsts of different par~el$ or portlons. 

e. The damages that IIIl1ccrue to the portIon of the property not sought to be 
condemned bY'\"eeS'On of Itf severa e from the portion sought to be condemned, If the property 
sought to be condemned c;on8t\tutee nly a part or a larier whole. 

f. How much the Portl n not sought to be condemneQ and each estate or Interest 
In such portion wiD be beneflted, If II alf, by tho condemnation propored by the Tribe. It tho 
beneftt Is equal to the damages IISIIO sod, the owner of the parcel shell be allowed no 
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compensation except for the value the portlon ta)<en. If the benefit IS less than the damages 
so assessed, the benefit shall be de ucted from the damages, lind tha remainder shall be the 
only damages allowed In addition to the I/alue. 

g. Any effect on the slue of the propertv due lXl the condition of Impfllllements 
on the proPBrtv, or of the defendllll s performanca or failure to perform all of Ita obligation, 
pertaining to or arlslng In conn.etlo with the property 

2. As far as practlc:abla, com ensatlon shall be assessed for ~ch source of damage 
stlparately. In ascertaining and IISS sslng value, the court shall take Into all of the applicable 
Items listed In subsectton L(1) of th Section. 

3. Value shall be determined bV ascertaining the most probable price estimated In terms 
ot cash In United States dOllal'$ or mpal'llble market financial IIrl'iIngement1 that the PIOPfIItV 
would bring If exposed for sale In th opan market, with reuonable time aHowed In which to find 
a purch· .~. buying with knowledge of aU of the uses and purposes to whldllt WIle adapted Bnd 
Jar whlcl. - -:apable. 

4. 0, It(S) shall have t e burden of provlng the amount of just companlliltlon. 

1urpase of assess 9 compensation and damages, tile right to c-''''penslltlOn 
an. .': .. ,. '. • !la deemecllXl ac rue at the date of the sumrnoll$, and Ita actual value at thilt 
~l!tQ shV ~.". "asure of campa satlon and damages. 

• If !here. '<lS a deClaretion r taking filed, the compensation aJid daJllllSes awerded 
Shd. ~~rest from the date of e deClaration of talclng at the weakly avel'llge one-year 
constan< 'V (nominal) freelu yield, as published by the United States !'edal'lll Reserve 
. tern.. ···aU not be allow on as much of the compensation as lie been deposited 
.. ' .. , COUl\ Jl .' ,time Of the fllln of the declaration of taking. Amounts deposited with the 
cour< ,II not be charged with com lsslons, fees, or poundage. 

3. '10 Improvement. placed on or made In connection with the property, and no 
perfOrmanca by defendant or any of t!i obligations pertaining to or ariSing In connection with the 
property, SUbsequent to the data of ervlce of the summons or, If later, filing of the declaration 
of taking shall be Included III the 1I ssmant of compensatIOn or damages. 

1. Payment of compensation nd dam~ges may be made to II defendant or defendants 
entitled thereto, or thfl mOney mllY deposited with the court iIIld dIstributed lXl the defendant 
or defendants entltled thereto. 

2. If the Tribe doea not pay a c:ompenSiition and damages ordered by the coun: within 
one hundred eighty (180) days of au h en order, upon" shOWing to that effect, the court shall 
set aside and ;jnnul the entire proc:ee Ings, and restore poiSesslon and title of the propertv to 
defendant or defendants, If possesSio has been tilken by the Tribe. 

3. lb. Tribe shall be Ol'llnred xtensfons of time for payment of compensation for good 
cause shown. 

1. When the final Judgment h 5 been IIiItlsfled; the court shaH make a flnal.order of 
condemnation, deiCr1blng the prop condemned and the purposos of the condemnltlon. 
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2. Upon ISsuance of the final 0 er of condemnallon, all Interest In the property desQibed 
shall vest In the Trtbe for tile purpose therein spaclfted. 

3. TIllS subsection does not Ip IV when the Tribe has flied a declaration of taking. 

1. Un!eu a declaration or takl 9 /las been filed, at any time atter judgment Is entered, or 
pending ,n appeel from the Judgmen when the Tl1be has paid Into court for defendant or 
defendants the full amount of til. JI.I mant, and such other amounts as required by the COlirt as 
a tund to pay further damages and which may be re«IVe!1ld In tile proceedings, as wall ai 
all damal/tIS thet may ba sustained b defendant or defendants It for any cause tha property IS 
not finally taken for public liSe, the urt may, upon notloa of not lass than ten days, lIuthorize 
the Tribe, If already In pDsSIi$lllon, to ntlnue thereIn (lncludlnll. In the case of a contract or 
other intangible propertY, to contlnu aB the plllty thereto In the fUn place and silled of till 
derendant(e», orlt not, then to take osse&Slon of and use the property (Including, to act as thu 
party to Bnd othelWlse pfllform such trstt or other Int~nglbll property) untn final conclusion 
of the D~gatlon. 

2. 'llIe defendant or del'enda who are entitled to the mollUV plIlQlnto court upon IIny 
judgment may demand Ind receIVe a money at any time thereafter upon an order of the court. 
TIle court Ghall, upon apphcatlon, 0 r tho! mODeY $0 paid Into court delIverEIII to the plllty 
entitled therato upon hls flbnll with t e Co'lrt either II satlsrad:lon or the Judgment or a receipt 
for the money, as well as a stlpulatl fuRV relinquishing that defendant's clalma arising In 
conned/on with the action or procee Ing and that defendant', right, title and Interest In and to 
the property, and abandoning all da nB.S to the action or proceeding 'tXC8pt as to the amount 
of damages to Which he may be entl ad If a now trlalls granted. Such payment shllli be deemed 
an abandonment of all defenses and dalms, exc:ept the party's claIm for greater compensation. 

3. TIla money paid Into cau on final judgment may be placed by order of court In the 
QJstody of the clerk to be held or dl lINed upon order of court. 

4. When a new trlllllll grant 
to obtain greatar compensation tha 
plus a penalty In the amount of thl 

0. Com and Ftis 

upon application of a defendallf, and he fQlls upon the trial 
was allowed upon the first trial, the costs of the now b1al, 
percent (30%) of such costs, shall be taxed against him. 

Except ill provided In Sadlon 2.16( )(4), each party &hall be responsible for Its own costs and 
fees, and no party Shall be entitled recover IUch com and fee« 110m any other party. 

1. If the Tribe causes a cond mnatlon lIttlon under thls al'tlCla to be dismissed without 
prejudice befOl1l payment or the co pensatlon and damages awarded the defendant by the 
court, the Tribe shall not Initiate an eminent domllin proceedlnlJ with respect to the same 
property fOr the same or II related ie<:t tor at least one yur after the date Of the verdict or 
Judgment. 

2. At any time after service r the Complaint and before ttle ~urt renders judgment on 
the lisues of compenntlon and da Bges, the TrIbe may dismiss the action WIthout prejudice 
upon motion to the court. 
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3. "The TrIbe may not dlllmiss e condemnation action If a dedaratlon of taking has been 
flied lInleas the defendant(s) have agr d to the just compensation o~ by the Tribe as a 
sattlement of the ac:tlon or the Tribe r vo\C8s the declaration of taking prior to the defendant(s) 
recelvlnlllust compensation. 

:;1. Appllcab!llt¥ 

If II conmel: arises betwe4n thIs sect\o and any other law, this Sec:tlOn controls. 

T. S!!lIf!rablllty 

If any provision of this Sec:tlon or Its ppllcatlcin to any person or circumstance Is held In",aUd, 
that Invalldl~ does not affect other II aVlSlons or applicatIOns of thiS Section that can be given 
effect without the invalid provision or application, and to this end the provisions of thlIJ Section 
are seVerable. 

I). ?QYerelqn Immun~ 

Nothing In this Section shall be const lied 118 a wall/lr of the Hualapai Tribe's Inherent sovereign 
Immunity, or any other ImmunIty or rMlege. 
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HUALAPAI NATION: SKYWALK AND BEYOND 

The Hualapai Nation has II fascinating and lmpcrtant story to tell, and wlire lIonored 
that the tn'be has chosen us to help in that endea'/Of. The Hulllapai people have a proud 
history of pemwerance which $etves at the Q)re of their exIStence. They lire now fadnS 
a significant public reJations opportunity - and some considerable challenges - with 
their planned legal action against David lin. It's j mperative that we immediately 
establish the tribe's puillic llrand with key messages, offer communiCiltiOns coaching to 
tribal spokespeople, -anel engage newspaper, TV md radio media outlets within the next 
4-6 weeks. The {onowing is a brief ou6ine based :>n C?Ur Initial knowledge of the project, 
and the information will be revised following our meeting with the Tribal Council, 

Namtlvt 
/la.'<Cd on ollr illitilll obWValions II1Id meetings toilh /J<..t Gallagller & Kennedy ttam, we have 
tkveluped /I nlUTative to guide ollr almmunicatians stl'llfegy. This is simply /I dnlft /hat wi/II/e 
IlpdRted immedi4t.ly folluwing our first meeting with tribAl leaders, Keywords //lid phYl/SeS l/tal 
shollld be inalrporaled intD ollr talking pDinfs hllVt been IInderlined. 

The Hualapai Nation is a community of proud. b;ml-worldnz Native Americans who 
value their rich history and legacy • For many years. the Hulllapai endured financial 
challenges and suffered from a lack of tourism 01'1 their magnificent but very remote 
land along the Grand Canyon. Still, this resilient tribe built a .trong COIDmwtity for its 
people and embraced opportunities to grow. 

About 10 years ago, Las Vegas businessman David Jin slrpl!ed into Peach Springs with 
a ~ idea: build a glass-bottom walkway over !he Hulllapai's land along the Grand 
Canyon and create an intemationaDy renowned tourist atltacUon. The deal seemed 
straightforward and genuine enough: Jin would filW'ce construction of the Skywalk, a 
visltors' center and gift shop. In exchange, the Huollapai Nation would award Jin the 
m;magement contract for Skywalk and the 9UttOu::,dlns facilities. Rev'enuegi!nerated by 
the Skywalk and the gift shop would benl!fit the Hualapai Nation's elementary schooL 
pollce and fire departments, anll help the tribe Improve the quaIlty of life for Its . 
members. In 2007. the Skywalk opened to much fanfare and large crowd. that flocked 
to the Site. 

PIUVIlEGePAND Q)NFlDEN'lIAl 
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When somethlng seems too good to be lnIe. it U&U8!1y is. Sadly, the Hualapai people 
hne !earned that lesson the hard my - at the hanc.s of David Jin. 

Now four years after the Skywalk's grand opening, Jin ha& fiIjkg to abide by his 
contractual obligations and keep even the most bas:c promises he made to the . 
Hualapai. The visitors' center i$ an empty &heJl- a .!'aII\Shaclc!e buildlng that sits Idle 
with exposed wiring hanging from the ceilings and holes in the iIoor. There are abysmal 
port-a-johns, not luxurious bathrooms, as Jin promi sed for the tho\JSilnds of tourists 
who visit from .. round the world. Worse yet, there :!s M clgctrJdb' water or !!2WeT 

utjlitjes running to the attraction at aIL It't; an IPRallln; bJ'i!acb of the contract's most 
critical terms. and tourislll from around the world get a !ront-row view of this debacle 
every single day. 

The Hualapai have begged Mr. Jin to keep hls pron'.Ises and complete the work. Instead, 
lin and his various 5ubsidJariea have behaved like I'~rizona' 5 vet/l!on of Leona He!msle,y 
and Remje Madott. leaving uninhabitable building! in his wake and ignoring the pleas 
of those who trusted him. The tribe h<ls simply asked Jin to YRhold his end of the 
bargain. Now. the Hualapai arc forced to seek the (I)Urt'S assistance to protect: whafs 
Jgfi of their Investment. 

TfmeUnc pi Next Ste,o 
Week of April! 

• Meet with Hualapai Tribal Council 
o Review and approve letters to pubHc. !tibal membezs 

• Tour Skywalk and laelUtles 
• Finalize key messages to be used in media intervifolWS, speeches 
• Schedule communications coaching/media tr.'lining session tor week of 4/11 

Week of Aprilll 

• On-c8mera. advanced communications coaching/media training 
• Shoot photos, video of visitors' center, port"a-johns, other incomplete areas 
• Film amateur-style, Flip cam videos of Inromplete areas for potential YouTube 

postings 
• Contact correspondent Marc Lacey with the New York Tunes (after initial 

meeting with Hualapai Tribal Council) . 

PRMlEGED AND tOliIRDENllAl 

1 

I 
! 
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• Tape testimonials with Ttibal Council and members expressing their 
disappoinbnent with Jin's incomplete build:.ngs. (Testimonials wm be 
edited/reviewed and considered for pOsting; on YouTube) 

• After media training, pitch key reporters frc m: 
• Arlzona Republic 
• Las Vegas Review Journal 
• Las Vegas Sun (editorial writer) 
• Associated Press 
• Arlzona Daily Sun 

Week of April 11 , 
~ Amst Hualapai Tribal Council with improvJng commun:cations to members, 

including discussion of enhancing newslette.r, blog and ,,'ebsite. 
• Pitch media outlets including: 

• I<Jzz"FM (Phoenix NPR affiliate) 
• KNPR-FM (Las Vegas NPR affiliate) 
• L41s Vegas Weekly 
• Reuters 
• Los Angeles TImes 

• Write op-ed lor Hualapai President Wilfred Whatoname Sr. that will be 
submitted to Las Vegas Review Journal, Arizona Republic and rural newspapers 

Week of April 18 
• Pitch media outlets Including: 

• I<VBC-lV (Las Vegas NBC affiliate) 
• KTNV -lV (Las Vegas ABC affiliate) 
• KLAS-lV (Las Vegas CBS affillate) 
• I<VVU-lV (l.as Vegas Pox afftliate) 
• KNXV-lV (Phoenix ABC affUiate) 
• I<PNX-1V(phoenix NBCaffiliille) 
• I<PH()"lV (Phoenix CBS affiUate 
• KSAZ-lV (Phoenix FOl( affiliate 

• Write and coordinate lettus to new.paper edltotS from Hualapai tribal members 
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April xx. 2011 

Uy now, you may have heard news that the Tril>al Cour,tills considering Ieg/I\ action ulVolvlng 
the Skywalk to protect our Inveslmell~ J would apprecl.ta tIu> opportunity to provide you SGme 
dt!talhl about our plans and why ~ critical steps are l'eing taken. 

Our community is rilled with proud, hard-W<ld:ing people who value the rtc'h histozy and 
legacy of the Hualapai Tribe. Many 01 aU\' members played an Integral role In the Skywall<'s 
<realton and success. \lecause of you. we welcome vlslICIT. from around the world to our 
magnifi(ellt land lind give them the opportunity to View the Grand C'1nyon from a unique 
perspective.. 

As you know, _ entt:rcd into an agreement with Las V<:gas businessman Dllvjd JIn to develop 
the Skywalk ilnd manage the project. The dealaeemed straightforward and' genuine; Jin would 
finance construction of th" Skywalk, a vlsltor5' cenler and gift shop. In exchange. we awarded 
Jin the management contract for Skywalk IUId the lIurroundmg r.clIllies. hvenue generataa by 
the Skywalk and the gift shop would benetlt the Huelap.! Nation's e1ementazy school, pOlice 
and fire deparbnent&. and help us improve lhe quality ot life lor our members - espo!dally our 
youth. In 2007, the Skywalk opened to much fanfare and large crowds that f10eked 10 the site, 

Now, four years after the Skywalk's grand opening, Jin has failed to abide by his contractual 
obligatioN and keep even the most basic promises he m~de to OUT COIXlIJlUnity. The vialtors' 
center is an empty shell- a ramshackle building that Sits Idle with exposed wiring lumglng 
Irom the celUngs and holea In the floor. There are abysm"l porl-a';ohn.., not luxuriow: 
bathrooms, as fm promised for the thousands of tourists who visit from around the world. 
Worse yet.lhere 15 no electricity, water or sewer uUllties l-unning to the attractton at all. It's an 
appalling bread! of the contract's most critical tenns. 

We have TtpCatedly Asked Jin to keep his promises and complete the work. Becausa of his 
failure to uphold his end of the bargain. we are considering eminent domain proceedings tu pay 
Jin •. fair altWunl, r.eclaim OUl.lnvestment and terminate hisJnvolvement with the Skywalk. _ 

In the last couple of weeks, Jin decided to file a lawsuit al~a1nsllndividual members of the 
Tribal Council. It is dearly Jin's attempt to get attention f.'OlTI the media and not a legitilnate 
legal action.. The documents are not gro\lnded In teidity; they are Jnstead filled with 
grandstanding rhetoric. We wID fight this frivolo\l$lawsuit and contioue moving forward with 
our plans to protect and preserve the Skywalk. 
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In the last couple of weeks, Jin decided fo file a lawsuit againsUndividual members of the 
Tribal Council. The doc'Uments are ndicuJous; Irs clearly Jill's attempt to get attentiOn from the 
Im!dia and not a legitimate 1.,lactl .. n. W .. wm light this frIVolous lawsuit lind continue 
moving forward with uur plans to p~'Otect the Skywalk. 

Believe me, nobody wanted this. W .. havespentyearsnegollating wtthJm. buille refuses to 
make oven basic conce!S!ons and complete the work h~ promised. The Coundl h .... imply had 
enough. Our pet>ple - I1!\d tourists from acrws the globe - deserve better. 

I pledge to keep you updnted lIS this situalion continues to unfolcl. Please don'tllesltate to 
rontact my office with any questiOlIf, or CO!lCemo. 

Sincerely. 

I,/~"'c.. 
WiIln:dAIU tc J9j Sr. 
Hualapai Tribal Council Chainnan 
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GALLAGHER & KENNEDY 
----- P.A. -----

LAW OFFICES 

GLEN HALLMAN 
DIRECT DIAl: (602) 530-8471 

E-MAIl: GH@GKNET.COM 

VIA EMAIL ONLY 

Pamela M. Overton 
Aaron C. Schepler 
GREENBERG TRAURIG, LLP 

May 11,2011 

2375 East Camelback Road, Suite 700 
Phoenix, AZ 85016 

Mark Tratos 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, NY 89169 

Troy A. Eid 
GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 

2575 EAST CAMELBACK ROAD 

PHOENIX, ARIlONA 85016-9225 
PHONE: (602) 530-8000 

FAX: (602) 530-8500 
WWW.GKNET.COM 

Re: Grand Canyon Skywalk Development. LLC v. Vaughn. et a/. 
United States District Court, District of Arizona 
Case Number 3:1J-CV-08048-DGC 

Dear Counsel: 

The purpose of this letter is to request that each of you cease and desist from 
any further use of attorney-client, or otherwise, privileged information and documents 
received by you or your law firm. 

The United States District Court for the District of Arizona has adopted the 
Arizona Rules of Professional Conduct. See L.R. Civ. 83.2(e}. Therefore, the 
Arizona Canons and Disciplinary Rules are proscriptive, and the Court may impose 
sanctions upon any attorney whose conduct contravenes the governing ethical 
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standards. Paul E. Iacono Structural Engineer, Inc. v. Humphrey, 722 F.2d 435, 438 
(9th Cir. 1983). 

Arizona E.R. 4.4 requires an attorney to respect the rights of third persons by 
prohibiting a lawyer from using "methods of obtaining evidence that violate the legal 
rights of such a person." Arizona State Bar Opinion, Arizona OP. 2001-04, governs 
what attorneys must do when they receive information from a client, who in tum 
obtained information from an unidentified "ally" of an opposing party. The opinion 
notes that a lawyer is required to withdraw from representation "if the client insists 
that the lawyer review the documents or use the information in them," where the 
client refuses to consent to the lawyer's disclosure that he was in possession of 
confidential information. 

Simply, when a lawyer knows that an "ally" is not authorized to disclose 
materials and that the lawyer's receipt of those documents is a result of deception or 
misappropriation, then the lawyer's use of those documents makes him or her an 
accomplice. Such continued acceptance of protected material is therefore a violation 
ofE.R. 8.4(c). 

We also direct your attention to Rico v. Mitsubishi Motors Corp., 42 Cal.4th 
807,171 P.3d 1092 (Cal. 2007), in which counsel received a privileged document, and 
made use of it in the litigation. The court found that the attorney acted unethically by 
failing to notify the adverse party and instead attempted "to gain maximum 
adversarial value from it." 42 Cal.4th at 813, 171 P.2d at 1096. The court upheld 
disqualification of the attorney and his firm as the appropriate sanction. 

It is self-evident that the Complaint and Temporary Restraining Order 
Application in this matter was based upon attorney-client privileged information and 
documents, provided by this law firm to the Hualapai Tribal Council in Executive 
Session meetings. Indeed, certain ofthe exhibits are expressly labeled "privileged and 
confidential."l There is simply no doubt or debate that your pleadings in this matter 
have included information and documentation which was attorney-client and 
otherwise privileged, used "to gain maximum adversarial value." 

You are specifically requested, in accordance with clear Arizona ethical 
requirements, upon receipt of any confidential or privileged material, to (1) refrain 
from further examination of the material or from making use of it, (2) immediately 

I This conduct is also exacerbated by the fact your law finn formerly represented the Tribe. 
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notify this law firm of its receipt, and (3) immediately abide by this law firm's 
instructions as to the disposition of the information or documentation. 

If we become aware of any future use by any of you of privileged information 
or documentation, we will be forced to file a motion with Judge Campbell to have 
your firm disqualified. Further, we reserve the right to seek disqualification if you do 
not immediately notify this law firm upon receipt of any privileged information or 
documentation, and abide by this law firm's instructions regarding its disposition. 

Sincerely yours, 

By: 

GALLAGHER & KENNEDY, P.A. 

~~ 
Glen Hallman 

GH:kjh 
2742935114434·15 
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Hallman, Glen 
_ ••• _ •• ________ ._. ______ ~ ___ • __ •• ~ ________ ~ __ • _____ •• ____ ~ ___ n ___ • ___ ,_._._,.~_"_ •• ______ ,.~. _________ _ 

From: 

Sent: 

To: 

Cc: 

robertsde@gtlaw.com on behalf ofTratosM@gllaw.com 

Wednesday, May 11, 2011 2:44 PM 

Hallman, Glen 

PrunlyD@gtlaw.com; overtonp@gllaw.com; weddlej@gtlaw.com; eidt@gtlaw.com; 
thompsonro@gllaw.com; ScheplerA@gtlaw.com; ChavezR@gtlaw.com; TratosM@gtlaw.com; 
robertsde@gtlaw.com 

Subject: Hualapai Tribe 

Dear Mr. ·Hallman: 

We are in receipt of your letter today May 11, 2011 and we find it offensive and 
unprofessional, therefore, we will not honor it with a response. 

Mark G. Trates 
Managing Shareholder 
Greenberg Traung, UP I Suite 400 North 
3773 Howard Hughes Parkway I l.a$ Vegas, Nevada 89169 
Tel 702.938.6888 
tratosm@gttaw.cOJD I www.gtlaw_com 

lii GreenbergTraurig 
USA LAW FIRM OF THE YEAR, CHAMBERS GLOBAL AWARDS 2007 

ALBANY' AMSTERDAM' ATLANTA' AUSTIN' BOSTON' CHICAGO· DAllAS • OELAWARE • DENVER· fORT LAUDERDALE' HOUSTON' 
LAS VEGAS • LOS ANGElES • IIJJW.J • NEW JERSEY • NEW YORK • ORANGE COUNTY • ORlANDO • PALM BEACH COUNTY • PHILADELPHIA • 
PHOENIX • SACRAMENTO • SHANGHAI • SILICON Vl>J..1.E:t • TALlAHASSEE • TAMPA • TOKYO . TYSONS CORNER • WASHINGTON, D.C •• 
WHITE PlAINS· ZURICH 

STRATEGIC ALliANCES WITH INDEPENDENT LAW FIRMS 
BERLIN· BRUSSELS' LONOON • MIlAN' ROME· TOKYO 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 
230, we inform you that any U.S. federal tax advice contained in this communication (including any 
attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be 
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1 UNITED STATES DISTRICT COURT 

2 FOR THE DISTRICT OF ARIZONA 

3 

4 Grand Canyon Skywalk Development, LLC, 

5 

6 vs. 

Plaintiff, CV 12-08030-PCT-DGC 

Phoenix, Arizona 
February 24, 2012 

7 'Sa' Nyu Wa, Inc., et al., 

8 Defendants. 

9 

10 

11 

12 

13 

14 BEFORE: THE HONORABLE DAVID G. CAMPBELL, JUDGE 

15 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

16 TEMPORARY RESTRAINING ORDER HEARING 

17 

18 

19 

20 

21 Official Court Reporter: 
Patricia Lyons, RMR, eRR 

22 Sandra Day O'Connor U.S. Courthouse, Suite 312 
401 West Washington Street, SPC 41 

23 Phoenix, Arizona 85003-2150 
(602) 322-7257 

24 
Proceedings Reported by Stenographic Court Reporter 

25 Transcript Prepared with Computer-Aided Transcription 
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Commerce Bank case would trump Water Wheel, because it says at 

554 u.s. 332, 334, those pages, that a tribe may not, quote, 

unquote, regulate a forced sale or disposition of a non-Indian 

property interest. So you can't go down this path. The 

Supreme Court has actually considered this question. And even 

if I'm wrong about Water Wheel, the Supreme Court's case in 

Plains Commerce Bank would control this case for sure. 

THE COURT: Plains Commerce was what I relied upon in 

ruling the other direction in Water Wheel before I got 

reversed by the Ninth Circuit. 

MR. EID: I understand. But very different facts, as 

I mentioned. Very different facts. 

THE COURT: All right. Hold on just a second. 

Okay. 

MR. EID: Your Honor, one more thing, if I may, 

please. The chair of the Hualapai tribe, the Honorable Louise 

Benson is here, and we'd like to call her as a witness with 

your permission. I think it goes to the issue of bad faith 

and will absolutely get to the issue of why the ordinance and 

the behavior afterward in the Court and so on has been in bad 

faith, so the tribal exhaustion is not required under Supreme 

Court precedent. 

THE COURT: I want to hear from defendants first, and 

then we'll decide what evidence we'll take. 

MR. EID: Thank you, Your Honor. 
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this property wasn't properly described, they didn't give me 

fair value, they didn't post a bond, how do I know they'll 

ever pay me and my family? 

The u.s. Supreme Court said way back in the 19305 

we have this in our case -- the test is perfect and just 

compensation. It is to make you whole. 

They don't have any obligation to pay us one dime. 

They can say $11 million and then they can assert tribal 

sovereign immunity, as they have the tribal sovereign power to 

do, and we'll never collect a dime under the way this 

ordinance is written. It is a diabolical ordinance. 

It was written with one purpose in mind, to deprive a 

non-Indian person, Mr. David Jin, of his right to collect 

anything. And to leave the reservation, yes, but to leave 

without any of the property that he put into -- if they kick 

him out, he still has a right to his property. You can't take 

away his right to his property, not in the United States. And 

no government can do that; not this one, not the City of 

Phoenix, not the State of Arizona, not -- the u.S. Congress 

couldn't do it. 

THE COURT: All right. Thank you. 

MR. EID: Thank you. 

MR. TRATOS: Your Honor, we can go through the 

material that we've previously presented in the TRO materials. 

But to our surprise today, the chairwoman of the Hualapai is 
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here. I met her for the first time just outside, actually, in 

the gallery here. She is willing to testify. I would ask you 

to allow us to present for your consideration the unusual and 

highly prejudicial manner in which this ordinance was passed, 

in secret, and her specific knowledge of it. 

She was also the tribal chairwoman when the agreement 

was entered in 2003. She is familiar with what the 

obligations were for each party, and she can testify directly 

to these issues. And I'd ask you to allow me to call her and 

share with you the facts as she knows it as the chairwoman of 

the Hualapai tribe. 

THE COURT: What is the legal issue this goes to? 

MR. TRATOS: It goes to the issue of bad faith. This 

is the issue where -- one of the exceptions is the bad-faith 

exception. And clearly this entire ordinance, the entire 

manner in which it was passed, the entire manner in which it 

has been secretly pushed is demonstration of bad faith. It's 

that kind of bad faith that would take the exception. We 

don't need to apply the exhaustion remedy for exactly this 

reason. 

THE COURT: Tell me what you think she would say. 

What's the proffer you would make? 

MR. TRATOS: The proffer I would make, she would 

testify that, in fact, unlike every other ordinance that has 

been passed at the Hualapai where it is put out in the 
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publication, where there is discussion amongst the tribal 

members, where the tribe gets to make comment and have a 

constant discussion, this particular ordinance was passed in 

secret executive session without having the ability to have 

comment from the tribe. It was literally thrust on the tribe 

as a surprise. 

It was done specifically and exclusively for one 

person. It was to take this property, the Skywalk management 

agreement. It was not done to essentially do as Mr. Hallman 

argued to you in April of last year, this -- every tribe's 

entitled to have a -- a -- amend a main ordinance, and that's 

all they did. This ordinance was expressly tailored to 

prevent Mr. Jin's company, GCSD, from being able to protect 

itself and so that they could literally steal the property. 

That's what I believe she will testify to. 

I also believe she will testify that at the time that 

the PR campaign was launched against Mr. Jin to discredit him 

for not completing the building, to discredit him for not 

bringing utilities and power, that that was a deliberate bad 

faith act because it was never Mr. Jin's obligation to bring 

utilities to Eagle Point. That was always the obligation of 

the tribe. 

And, in fact, it was the tribe itself, through an 

issuance of a stop-work order and refusal to authorize him to 

complete the building, because there was an internal dispute 
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as to the size of the building, that, in fact, there has been 

a media campaign mounted by the tribe's PR firm to discredit 

Mr. Jin in order to justify the condemnation based upon the 

false assertion he has breached his contract. 

I believe she can testify that those obligations were 

never his and that, in fact, the tribe has engaged a PR firm 

to specifically discredit him. That's what I believe she will 

testify to. 

THE COURT: All right. Before I decide if we need 

that, there was something else that Mr. Eid said you wanted to 

present in terms of the rights under the contract. 

MR. TRATOS: Yeah. In particular, we point this out 

in the supplemental material, but Mr. Hallman has done three 

specific things I would call to the Court's attention. On the 

same day that the taking of the Skywalk interest occurred, he 

contacted the arbiter here in Phoenix who had ordered 

documents be produced and he told the arbiter we stand in the 

shoes of GCSD and now we dismiss with prejudice this action. 

Now, on a prospective basis the tribe says we're now 

going to manage the Skywalk. 

What they have essentially done is saying the 

disputes and money owed in the past doesn't matter any more. 

We're going to not only prospectively manage, but they have 

retrospectively eliminated the 14 causes of action in the 

existing arbitration. 
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C E R T I FIe ATE 

I, PATRICIA LYONS, do hereby certify that I am duly 

appointed and qualified to act as Official Court Reporter for 

the United States District Court for the District of Arizona. 

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion 

of the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control, and to the best 

of my ability. 

DATED at Phoenix, Arizona, this 2nd day of March, 

2012. 

sl Patricia Lyons, RMR, CRR 
Official Court Reporter 
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IN THE HUALAPAI TRIBAL COUNCIL 

PEACH SPRINGS, ARIZONA 

Date: April 3, 2012 

In Re : VIOLATION OF HUALAPAI CODE OF ETHICS 

To : Sheri Vellowhawk, Council Member, Hualapai Tribe 

Personal Jurisdiction: As an elected offldal you are notified that the Hualapai Code of Ethics is 

applicable to you pursuant to Article II § 1 and 2. 

Charging Authority: The Hualapai Tribe, by and through the undersigned official and pursuant 

to Article VII, Section 2; you, Sheri Yellowhawk, is hereby notified that you are being charged for 

violating the following provisions of the Hualapai Code of. Ethics and/or Hualapai Personnel 

Policies and Procedures: 

Count I 

You are charged for violating Article VI, Section l(A) - The Official Engaged in conduct 

While Acting on Official Tribal Business That Brings Disrespect to the Tribe and the Office of 

the Official. 

Facts: On February 29, 2012 you (Sheri Vellowhawk - Council Member of the Hualapai 

Tribe) provided the opposing party to Skywalk Lawsuit, a statement with attachments (see 

attached Exhibit A) that brought disrespect to the Hualapai Tribe and your office when you 

directly acted against the Interest of the Hualapai Tribe for whom you are a council member. 

Your statement with attached confidential Information including attorney/client work product 

and correspondence went public as can be seen on ''Turtle Talk" (a public news website) for 

anyone who has access to the internet to see (worldwide). You disclosed with your statement 

the following: confidential memorandum dated February 8, 2011 from Tribal Government 

Attorney to Hualapai Tribal Council; February 7, 2012 letter between Government attorney and 

Mark G. Tratos (David Jin's attorney); two emalls of March 24, 2010 between Teddy Parker and 

Terence Thompson; Memorandum from Skywalk Management dated March 6,2010; and 

Attorney/Client correspondence from Tribal Government Attorney to Hualapai Tribal Council. 

Your Information was used by opposing party to lawsuit as is seen In a declaration submitted by 
Theodore Quasula consisting of your statement and the confidential information mentioned in 

the foregoing. 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 147 of 205



Penalty: upon a finding that you violated Article VI, Section l(A), the Hualapai Tribal 

Council may publicly censure you after you have been provided a due process hearing. 

count II 

You are charged for violating Article VI, Section 1(8) - The Official Has Acted In Excess 

of the Official's Authority or in Contravention of Tribal Council Directive. 

Facts: On February 29, 2012 you (Sheri Yellowhawk - Council Member of the Hualapai 

Tribe) acted In excess of your official authority when you provided the opposing party(les) to 

the Skywalk Utlgation Information intended to support David Jin who Is engaged In litigation 

against the Hualapai Tribe. The Code of Ethics of the Hualapai Tribal Constitution at Article IV, 

Section 7 states that "the Tribal council shall make decisions by a majority vote of those 

present, unless otherwise stated In the Constitution." You acted in excess of your official 

authority as a Hualapai Tribal Council Member when you provided an Independent statement 

with confidential attorney/client information attached (see Exhibit A) to benefit opposing party 

David Jin without the consent or vote of the Council body authorizing your statement and 

release of confidential Information. 

Penalty: upon a finding that you violated Article VI, Section l(B), the Hualapai Tribal 

council may publicly censure you after you have been provided a due process hearing. 

Count III 

You are charged for violating Article VI, Section l(C) - The Official Has Failed to 

Disclose a Conflict of Interest as Required Under Article III. Section 4(8) of this Ethics Code. 

Facts: On March 3, 2012 you (Sheri Yellowhawk - Council Member ofthe Hualapai 

Tribe), voted on a matter in which you had a duty pursuant to Article Ill, Section 2(A)(1} to 

recuse yourself. On February 29, 2012 you provided a statement and divulged confidential 

attorney client Information (see Exhibit A) to benefit David Jin, opposing party of the Hualapai 

Tribe in the Skywalk litigation. In your statement with attachments you clearly state your direct 

personal interest against the Hualapai Tribal Council body who represent the Hualapai Tribe 

that is not similarly shared by ail members of the Tribal Council and after you made a statement 

against the Tribe, you turned around and motion to rescind the enforcement of eminent 

domain on March 3, 2012 which was directly related to your personal Interest for David Jin an 

opponent of the Hualapai Tribe after your information was received by David Jin's attorneys 

who used your information against the Hualapai Tribe, in litigation. 

Penalty; upon a finding that you violated Article VI, Section 1(C), the Hualapai Tribal 

Council may publicly censure you after you have been provided a due process hearing. 
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Count IV 

You are hereby charged for violating Article VI, Section 3(8), Converting Tribal Property 

or Monies Without Authorization Through Omission or Misrepresentation of Facts. 

Facts: You supplied opposing party with information (Exhibit A) to the detriment of the 

Tribe. Your unauthorized release of confidential attorney client Information and statement to 

oPPosing party(les) to Skywalk litigation resulted in Tribal monies spent unnecessarily to defend 

itself against your actions. As such you indirectly converted tribal monies because of your 

unauthorized actions, you Ignored (omitted) your responsibility to maintain confidence of 

sensitive attorney client information that directed resulted In tribal monies spent for your 
improper actions. 

Penalty: Upon a finding that you violated Article VI, Section SIB}, you are subject to 

automatic mandatory removal as a council member after due process proceedings. 

Count V 

You are hereby charged for violating Article VI, Section 2(0), False Statements. 

Facts: You provided a statement (Exhibit A - dated February 29, 2012) making false and 

unsupported statements intended only to unfairly prejudice people against the Hualapai Tribal 

Council member(s) whom you disagree with. You purported to be on the side of the Hualapai 

people but clearly your statement was Intended to be used for the opposing party In the 

Skywalk litigation as your document Is dated the same date as Louise Benson who also provided 

an affidavit against the Tribe; and your statement Is flied as a declaration by Theodore Quasula 

(a top official of opposing party David Jln) who states that your statement coinCidentally fell 

into his hands through your aunt, Cherlene Hardrldge. You also falsely assert that Information 

is not being shared with membership which Is false, community meetings to inform the people 

and provide an open forum for questions is on-gOing, you know this and have been a part ofthe 

meetings; you state that "being on one side or another" does not sit well with you and state 

you thought "we were supposed to be working toward one purpose: To serve the Hualapai 

People", however you defy majority vote decision of the Tribal Cou ncil and provided an 

independent statement that fell in the hands of opposing party to Skywalk which was used 

against the Tribe directly contradicting your statement that you thought "we were supposed to 

be working toward one purpose: "To serve the Hualapai People"; you false assert that 

"everything is based on opinion and not fact" with nothing supporting your statement; you 

falsely state that we should be very sure of ourselves before we assert wrong doing when you 

know that the attorney's working for the Tribe are professionally licensed attorneys whose 

ethics are on the line and cannot allege things untrue, furthermore, the Tribe did not initiate 

the lawsuit concerning the Skywalk, as such it was not the Tribe who asserted any "wrong 
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doing"; you also make misleading and false statements about the effect of eminent domain 

clearly intending only to cater to the senses of the common people although it was made quite 

clear to you in the memorandum you divulged dated 2/11/2012 that eminent domain is not 

taking and grabbing property at will; you also falsely state that Eminent Domain is not legal 

according to "our Constitution" nor legal anywhere else in the US when you have been advised 

as a Council Member that Article 9, Subsection (c) of the Constitution of the Hualapai Indian 

Tribe expressly allows for eminent domain and states, the Tribe may "take any priVate property 

for public use" but states that it may not do so "without just compensation", you also should be 

aware of the general due process rights of citizens in the Constitution that also protects citizens 

from unlawful seizure of property without due process. 

Penalty: Upon a finding that you violated Article VI, Section 2(0), you are subject to 

diSCiplinary action that may Include, at the discretion of the Tribal Council, public censure, 

suspension or removal from office. These disciplinary actions are not progressive and the Tribal 

Council shall have the discretion to impose any ofthese disciplinary actions or a combination 

thereof on a Council Member found, after the due process set forth in Article VII (Hualapai 

Ethics Code) to have violated any of the following provisions ofthe Ethics code. /111 
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YOUR RIGHTS AND HEARING NOTICE 

You are summoned to appear for a hearing before the Hualapai Tribal Council: 

ON: Friday, April 13, ~012 at 9:00 a.m./p.m. 

AT: The Hualapai Tribal Council Chambers to hear and discuss the above charges 

filed against you. 

Your rights: Pursuant to Article VII, Section 3; you have the right to present oral or written 

testimony to the Hualapai Tribal Council; you may present testimony in person or through an 

authorized representative. You may present witnesses or other evidence In your defense to the 

charges filed against you. Pursuant to Article VII, Section 3B, you are not required to appear 

and defend against the charge; however, If you have been prOVided notice ofthe charge and 

the time and date ofthe Tribal Council meeting to discuss and hear your charge; yourfailure to 

present testimony or a defense shall not prevent the Hualapai Tribal Council from hearing and 

discussing and voting on the charge as to whether or not you violated the Code of Ethics and 

the penalty(les) to be imposed. The Hearing: The Tribal Council may discuss the charge In 

executive seSSion; If you request an executive session, the Tribal Council shall hold the 

discussion on your charge in executive session. 

Upon conclusion of the hearing and discussions by Hualapai Tribal Council on the statement of 

charge cited above; the Hualapai Tribal Council will rule on the alleged violation ofthe Ethics 

Code. The deCision rendered by the Hualapai Tribal Council shall be final and not subject to 

appeal to the Hualapai Tribal Court unless a claim Is made that the tribal constitution has been 

violated or the due process rights set forth in Article VII were not followed. 

Hualapai Tribal Council, Presiding Officer 

Certificate of Servies 

_______________ hereby certify that I personally gave an original 

copy of this document to louise Benson, in person on this 3rd day of April, 2012 at: 
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IN THE HUALAPAI TRIBAL COUNCIL 

PEACH SPRINGS, ARIZONA 

Date: April 3, 2012 

In Re : VIOLATION OF HUALAPAI CODE OF ETHICS 

To : Louise Benson, Chairwoman, Hualapai Tribe 

Personal Jurisdiction: As an elected offiCial you are notified that the Hualapai Code of Ethics is 
applicable to you per, Article II § 1 and 2. 

Charging Authority: The Hualapai Tribe, by and through the undersigned offiCial and pursuant 
to Article VII, Section 2; you, louise Benson, is hereby notified that you are being charged for 
violating the following provisions of the Hualapai Code of Ethics and/or Hualapai Personnel 
Policies and Procedures: 

count I 

You are charged for violating Article VI, Section l(A) - The Official Has Engaged In 
CondUct While Acting On Official Tribal Business That Brings Disrespect to the Tribe and the 
Offl ce of the Offl clal. 

Facts: On February 29, 2012 you (Louise Benson - Chairwoman of the Hualapai Tribe), 
Charlie Vaughn (Council Member), and Candida Hunter (Council Member) met on tribal 
business with Rocket Gaming in Las Vegas, Nevada; on that same day, you met with the 
oppOSing party(les} to the Skywalk litigation while you were In Nevada and provided the 
oppOSing party an affidavit (see attached Exhibit A - notarized 10 Nevada). The affidavit you 
provided was used in litigation against the Hualapai Tribe. Your actIons brought disrespect to 
the Hualapai Tribe and your office when you directly acted against the Interest of the Hualapai 
Tribe for whom you are the Chairwoman. Your statement went public as can be seen on 
"Turtle Talk", a public news website for anyone who has access to the internet to see 
(worldwide). 

Penalty: upon a finding that you violated Article VI. Section l(A), the Hualapai Tribal 
Council may publicly censure you after you have been prOVided a due process hearing. 
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Count II 

You are charged for violating Article VI, Section lIe) - The Official Has Failed To 
Disclose a Conflict of Interest as Required Under Article III, Section 4(B) of the Ethics Code. 

Facts: On March 3, 2012 you (louise Benson - Chairwoman of the Hualapai Tribe), 
voted on a matter In which you had a duty pursuant to Article III, Section 2(A)(lJ to recuse 
yourself. On February 29, 2012 you provided a statement (see Exhibit A) to benefit David Jin, 
opposing party of the Hualapai Tribe in the Skywalk litigation. in your affldavlt you clearly state 
your direct personal interest against the Hualapai Tribe that is not slmUarly shared by all 
members of the Tribal Council and after you made a statement against the Tribe, you turned 
around and voted to rescind the enforcement of eminent domain on March 3,2012 which was 
directly related to your personal interest for David Jin an opponent ofthe Hualapai Tribe. 

Penalty: upon a finding that you violated Article VI, Section l(S), the Hualapai Tribal 
Council may publicly censure you after you have been provided a due process hearing. 

Count III 

You are hereby charged for violating Article VI, Section 2(B), Bribery. 

Facts: On February 29, 2012, evidence shows that In exchange for an affidavit you 
provided to benefit David Jln in the Skywalk litigation, you were dismissed as a "defendant" in 
the Skywalk litigation, see Exhibit A - dated February 29, 2012 (your affidavit) and the Notice of 
Voluntary Dismissal Without Prejudice (Exhibit B) flied by David lin attorney (both documents 
dated February 29, 2012). 

Penalty: Upon a flndlng that you violated Article VI, Section 2(A), at the discretion of the 
Hualapai Tribal council you may be subject to censure, suspension, or removal from office. 
These disciplinary actions are not progressive and the Tribal council shall have the discretion to 
impose any ofthese diSciplinary actions or a combination thereof after due process 
proceedings. 

Count IV 

You are hereby charged for violating Article VI, Section 3(8), Converting Tribal Property 
or Monies Without Authorization Through Omission or Misrepresentation of Facts. 

facts: On February 29, 2012, when you were scheduled to attend a meeting in las 
Vegas, Nevada with Rocket Gaming at 12:00 noon; you were late to the meeting, and attended 
the meeting from approximately 1:10 p.m. to 2:15 p.m.; thereafter you apparently went to 
David lin's las Vegas attorney (Mark Tratos) office to provide a statement to benefit David lin in 
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his suit against the Hualapai Tribe. Although you performed approximately 1 hour of actual 
business for the Hualapai Tribe (meeting with Rocket Gaming), you claimed 8 hours of regular 
work hours on your time sheet for hours worked on behalf ofthe Hualapai Tribe. 

Penalty: Upon a finding that you violated Article VI, Section 3{B), you are subject to 
automatic mandatory removal as a council member after due process proceedings. 

Count V 

You are hereby charged for violating Article VI, Section 2(0), False Statements. 

Facts: when you knowingly, willfully, provided false statements In your affidavit (Exhibit 
A) on matters Involving official tribal business when you falsely state that you oppose eminent 
domain because of your concern for the Huaiapal people when your primary concern about 
emInent domain is to benefit David Jln as shown In your affidavit for Davld)in. 

Penalty: Upon a finding that you Violated Article VI, Section 2(A), at the discretion of the 
Hualapai Tribal council you may be subject to censure, suspension, or removal from office. 
These disciplinary actions are not progressive and the Tribal council shall have the discretion to 
Impose any of these diSciplinary actions or a combination thereof after due process 
proceedings. 

/ /I / 
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YOUR RIGHTS AND HEARING NOTICE 

You are summoned to appearfor a hearing before the Hualapai Tribal Council: 

ON: Thursday, April 12, 2012 at 9:00 a.m./p.m. 

AT: The Hualapai Tribal Council Chambers to hear and discuss the above charges 

filed against you. 

Your rights: Pursuant to Article VII, Section 3; you have the right to present oral or written 

testimony to the Hualapai Tribal Council; you may present testimony in person or through an 

authorized representative. You may present witnesses or other eVidence in your defense to the 

charges filed against you. Pursuant to Article VII, Section 3B, you are not required to appear 

and defend against the charge; however, If you have been provided notice of the charge and 

the time and date of the Tribal Council meeting to dIscuss and hear your charge; your failure to 

present testimony or a defense shall not prevent the Hualapai Tribal Council from hearing and 

discussing and voting on the charge as to whether or not you Violated the Code of Ethics and 

the penalty(ies) to be Imposed. The Hearing: The Tribal Council may discuss the charge in 

executive session; If you request an executive session, the Tribal Council shall hold the 

discussion on your charge In executive session. 

Upon conclusion of the hearing and discussions by Hualapai Tribal Council on the statement of 

charge cited above; the Hualapai Tribal Council will rule on the alleged violation of the Ethics 

Code. The decision rendered by the Hualapai Tribal Council shall be final and not subject to 

appeal to the Hualapai Tribal Court unless a claim Is made that the tribal constitutlon has been 

Violated or the due process rights set forth In Article VII were not followed. 

Hualapai Tribal Council, Presiding Officer 

Certificate of Service 

~~ hereby certify~ I personally gave an original 
copy 0 his document louise Benson, In person on this 3: day of April, 2012 at: 
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From: 
Sent: 

robertsde@gtlaw.com on behalf of TratosM@gtlaw.com 
Thursday, March 01, 2012 5:26 PM 

To: Hallman, Glen; Charlton, Paul K. 
Cc: Kannberg, Gloria J. 
Subject: 
Attachments: 

GCSD adv. Hualapai / Documents Produced 
Tratos 3.1.12 Itr to Hallman.pdf 

Please see attached. 

Denise Michele Roberts, CP 
Certified Paralesal/Executive Assistant to 
Mark G. Tratos * Ted Quirk 
John Brewer * Bethany Rabe 
Greenberg Traung, LLP I Suite 400 North 
3773 Howard Hughes Parkway I Las Vegas, Nevada 89169 
Tel 702.938.6912 
robertsde@gtlaw.com I www.gtlaw.com 

"Life Isn't about waiting for the storm to pass ... 
It's about learning to dance In the rain." 

~ 
USA LAW FIRM OF THE YEAR, CHAMBERS GLOBAL AWARDS 2007 
ALBANY • AMSTERDAM • ATLANTA' AUSTIN • BOSTON • CHICAGO • DAliAS • DELAWARE • DENVER • fORT LAUDERDALE • HOUSTON • LAS VEGAS • LOS 
ANGelES • MIAMI • NEW JERSEY • NEW YORK • ORANGE COUNTY • ORLANDO • PALM BEACH 
COUNTY • PHILADELPHIA' PHOENIX' SACRAMENTO· SHANGHAI· SILICON VALLEY' TALlAHASSEE' TAMPA' TOKYO' TVSONS CORNER· WASHINGTON, 
D.C •• WHITE PLAINS • ZURICH 

STRATEGIC ALLIANCES WITH INDEPENDENT LAW FIRMS 
BERLIN· BRUSSELS· LONDON· MILAN· ROME 

If you are not an intended recipient of confidential and privileged information in this email, please delete it, notify us immediately atpOStm3ster®gtlaw.com, and 
do not use or disseminate such information. Pursuant to IRS Circular 230, any tax advice in this email may not be used to avoid tax penalties or to promote, 
market or reconunend any matter herein. 
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Ii GreenbergTraurig 

/-lark G. Tratos, Esq. 
Tel: 702.938-6088 
tra\osm@·{ltlaw.com 

March 1.2012 

Vin Electronic M;til 

(ilen I fall man 
2575 E. Camelback Road 
Phoenix. AZ 85016-9225 

Re: Documents Prot/uced 10 MOI't! thal1 NO .lJembl!"s oithe 1I11(f/lIpai Tribe 

Do..!ar l'dr Hallman: 

I am enclosing as a proressional cOllrt~Sy. n copy of a docurncm received last 
cVl.!ning by our client. Ted Quusula. Attached to a kUer frolH onc of the tribal council 
members is ,I number or It!tlcrs and 1l1l:morandums from your linn outlining the plan to 
resist arbitration and llse eminent domain as a way of laking UCSIYs contractual rights. 

The list of )'ccipi~l1tS, induding l\'lr. Quasula. is contained on the front of the email. 
Given the broud distribution throughout the tribal community of this memorandum by a 
trib,iI councilmcmber \1,'110 W':IS authorized to receive it, we bdieve the distribution to th!;! 
public is a waiver of any claim of attorney elient pridlegc. 

To say we arc shocked ,11 the content or this communication would be a gross 
understatement. It nppears th~lt then: have been clear misrcpreselltutions made to the 
Federal Court, the Tribal Court and the Arbiter throughout the last year. At the very least, 
there has not been compkte candor 10 those tribunals. 

tvlr. ()lI<1sula. as a lfIl:ll1bcr of the tribe who recci\'cd this. brought this to our 
attention and we inh:nd \0 bring it to the Court's uth:ntion, 

MGTfdr 

Fncls. 

LV 419.691,579v1 126465.011000 

Vcr~ Iru!y yours. 

__ (_;_I"~I~~1'~U(~;~~-... -- •.. 
\tlark G/rraLos 

I 
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1 Pamela M. Overton (AZ Bar No. 009062) 
Tracy L. Weiss (AZ Bar No. 027289) 

2 GREENBERG TRAURIG, LLP 
2375 E. Camelback Rd., Ste. 700 

3 Phoenix, Arizona 85016 
Telephone: (602) 445-8000 

4 Facsimile: (602) 445-8100 
5 E-mail: OvertonP@gtlaw.com;WeissT@gtlaw.com 

6 

7 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, No.3: 12-08030-DGC 
LLC, a Nevada limited liability company, 

Plaintiff, 

vs. 

SUPPLEMENTAL BRIEF IN SUPPORT 
OF BAD FAITH EXCEPTION -
PURSUANT TO COURT ORDER [32] 

13 'SA' NYU WA, Inc., et ai., 

14 Defendants. 

15 INTRODUCTION 

16 Just yesterday, a Tribal Council Member of the Hualapai Tribe distributed to her 

17 constituents an open letter, attaching documents showing that the Hualapai Tribe's eminent 

18 domain filing was a part of a long term secret plan (the "Secret Plan") to take the interests 0 

19 GCSD. See Ex. 1 to Declaration of Theodore Quasula ("Quasula Dec!. I"), attached hereto 

20 as Ex. 1. This plan was not an open and transparent function of the Tribal Council or the 

21 Hualapai as a whole, rather it was the plan of a few Tribal Council Members intent on taking 

22 GCSD's interests (the "Conspiring Members"). See id. at p. 2 (stating: "I think it is time that 

23 the Hualapai Tribal Membership actually is aware of what the Tribal Council does behind 

24 closed doors ... We are hiding things.") Conceived in secret executive sessions, Conspiring 

25 Members even excluded Council Members who disagreed with them, for fear that their 

26 deeds would be exposed. See transcript of Honga's public meeting comments, attached as 

27 Ex. B to the 2/2 V12 Declaration of Theodore Quasula ("Quasula Dec!. 2"), attached hereto 

28 
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1 as Ex. 2. The Secret Plan was adopted at a time when GCSD and its Manager David Jin 

2 ("Jin") had a "historical approach of conciliation and amicable discussion" with the Tribe. 

3 See Ex. 1, 2/8/10 Gallagher and Kennedy ("G&K") Memo, pp. 11. The Secret Plan included 

4 a campaign to hire a public relations firm to counter the inevitable impression that the 

5 Tribe's actions were an exhibit of "raw power". See Ex. 1, 2111111 G&K Memo pp. 9-15. 

6 The public relations plan included provisions to cast Jin as the "Leona Helmsley" or "Bernie 

7 Madoff' of Arizona and included writing letters to which Tribal Member's names would 

8 later be attached, thereby misleading the public (including unknowing Hualapai Tribal 

9 Members). See Public Relations plan attached hereto as Ex. 3. As more fully detailed 

10 below, instead of paying full value for GCSD's interests, the Conspiring Members even 

11 attempted to force or mislead GCSD into signing away its rights for compensation in the 

12 event of a taking, or alternatively to stack the deck by using Tribal Court jurisdiction to 

13 minimize any "just compensation." 

14 As this Court noted, there is an exception from the exhaustion doctrine when "an 

15 assertion of tribal jurisdiction is motivated by a desire to harass or is conducted in bad faith." 

16 Nat'l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856, n.21, 105 S.Ct. 

17 2447, 85 L.Ed.2d 818 (1985). The issue of whether an Indian Tribe has engaged in 

18 prohibited bad faith within the meaning of National Farmers Union - eliminating the need 

19 for Tribal Court exhaustion - is a determination for this Court, not the Tribal Court. See 

20 Superior Oil Co. v. United States, 798 F. 2d 1324, 1331 (lOth Cir. 1986). 

21 In this case the harassment and bad faith exception is particularly applicable. As set 

22 forth herein, in the Request for Temporary Restraining Order [Doc. No.4] and the First 

23 Amended Complaint and considering the critical fact that the jurisdiction by the Tribal 

24 Court was in bad faith, and the fact that certain Members of the Hualapai Tribal Council 

25 have undertaken a campaign of harassment and have acted in bad faith to steal the interests 

26 of GCSD in the 2003 Agreement, the bad faith exception applies. The use of Tribal 

27 jurisdiction and the Tribal Courts is an integral part of this plan to motivate the Tribal 

28 Council Members. 

Page 2 of 11 
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1 THE SECRET PLAN 

2 The Secret Plan was just made public by a member of the Hualapai Tribal Council 

3 in an open letter to the Tribe. See Ex. 1, p. 2. The letter and attached documents show that 

4 at least by January 27, 2011, see Ex. 1, p. 3, at the same time that the Tribe was demanding 

5 GCSD sign a new agreement that would have stripped GCSD of compensation provisions in 

6 the 2003 Agreement should the Tribe take GCSD's interests l
, it was already moving forward 

7 with a plan to do just that. 

8 The plan to use Tribal Court to obtain the lowest possible valuation for the Skywalk 

9 was an integral part of the overall plan. The Hualapai Tribal Court is not independent from 

10 the Tribal counsel. See Hualapai Tribal Court Evaluation Report, prepared by the National 

11 Indian Justice Center, attached hereto as Ex. 4, which on page 15 notes recommendations 

12 that the Hualapai Tribe clarify and integrate the policy of separation of powers between the 

13 council and the judiciary, and also notes that it may take several generations for a 

14 community to understand and appreciate the policy of separation of powers. The plan 

15 specifically notes that "the Tribe could present a "bare bones" case in Tribal court and 

16 potentially obtain a minimal valuation of 'just compensation''', but that the better strategy 

17 would be to use experts to present a valuation in Tribal Court to increase the odds that the 

18 Tribal Court's decision could withstand inevitable review by United States courts. See Ex. 

19 1, pp. 11-12. It correctly noted that GCSD can be expected to present the strongest case 

20 possible that its interests in the Agreement can only be taken with "just compensation" 0 

21 $50 million or more, but tlmt experts, which the law firm knows and "have qualified as 

22 expert witnesses in numerous judicial proceedings" should be able to present an argument 

23 that ''just compensation" should be just a fraction of that number, "perhaps as low as one-

24 fourth or one-fifth" thus enticing the Tribal Council to adopt the plan to obtain GCSD's 

25 interests at a substantial discount. See generally id. at pgs 4 and 5. Evidence of this 

26 perceived advantage in using the Tribal Court was confirmed, when a provision of the 

27 

28 
1 See letter from Hallman refusing to accept any changes to proposed management agreement, attached hereto 

as Ex. 5; and minutes of meeting wherein Vaughn stated he might consider approving completion of the visitors cente 
ifthe agreements were signed. See 1/4111 Infrastructure meeting minutes, attached hereto as Ex. 6. 
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I adopted ordinance prohibited the appointment of a Judge pro temp, which only left the 

2 adoptive father and the first cousin of two Tribal Council Members as possible Judges. See 

3 4/4/11 Resolution No. 20-2011 ("Ordinance") attached hereto as Ex. 7. Furthermore, part 0 

4 the plan was to generate offsetting claims to argue an even greater reduction. See Ex. 1, p. 

5 13, stating "the Tribe will seek to argue that it has offsetting claims against GCSD and its 

6 affiliates ... " The need to create offsets led to false claims being asserted. These false 

7 claims included that GCSD was responsible for infrastructure and that it abandoned 

8 construction of the visitors center. See 2/29/12 Affidavit of Louise Benson ("Benson Aff."), 

9 ~~ 5-7, attached hereto as Ex. 8. 

10 The legal plan also notes that the Tribe's exercise of eminent domain would be 

II portrayed by the public at large as an exercise ofraw power. See Ex. 1, p.13. So the Tribe's 

12 legal counsel recommended a public relations firm to present the Tribe's actions more 

13 reasonably to the public at large. Id. at pp. 13-14. That public relations plan included 

14 provisions to portray Mr. Jin, the manager of GCSD as, "Arizona's version of Leona 

15 Helmsley and Bernie Madoff leaving uninhabitable buildings in his wake and ignoring the 

16 pleas of those who trusted him." See Tribal Public Relations Plan, attached hereto as Ex. 3. 

17 This smear campaign despicably was even designed to mislead innocent Tribal Members 

18 and included a plan wherein the public relations firm would ghost write letters to which 

19 Tribal Members names would later be attached. Id. 

20 The Tribe's plans, including the use of Tribal Court jurisdiction, were motivated by 

21 the desire of a limited number of Tribal Council Members to harass GCSD and to strip 

22 GCSD's interests away in bad faith, instead of honoring the 2003 Agreement's provisions 

23 for arbitration. Moreover, when the Order of Taking was presented to the Tribal Court 

24 it was Judge Yellowhawk that signed the order, that which ignited the wrongful taking, 

25 only to later admit that he could not preside over this matter (he recused himself) but 

26 refused to revoke the Order of Taking. 

27 IMPLEMENTATION OF THE SECRET PLAN 

28 The Defendants' conduct demonstrates that they were determined to implement their 
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1 secret plan to condemn GCSD's interest in managing the Skywalk through harassment and 

2 bad faith. 

3 FALSE AND NEGATIVE PRESS 

4. The Tribe hired a PR firm to begin telling the story that they were victims of an 
5 unscrupulous busin~ssman who they labeled as the Arizona equivalent of Leona Helmsley 

and Bernie Madoff. 
6. Tribal Spokespersons Way Ion tIonga and Charlie Vaughn were trained by the PR 

firm on how to spin the negative story. 
7. The Tribal Spokespersons began telling the press that the visitors center was a 

unfinished eye sore because GCSD had failed to bring utilities to Eagle Point and had 
walked away from an abandoned building. The Tribe, however, knew that it was 

8 responsible for utilities and that certain Council Members prevented GCSD from completing 
9 the visitors center. See Benson Aff., Ex. 8, " 5·7. 

• The Trial Spoke!persons invited press and journalist to the Skywalk to give tours of 
10 the unfinished building. 

II INTENTIONAL EFFORTS TO INTERFERE WITH OPERATIONS OF THE 

12 

13 

14 

15 

16 

SKYWALK 

• The Defendants also harassed GCSD by cutting off funds to GCSD and by 
interfering with Skywalk Operations. They unilaterally halted GCSD's abilitr to transport 
Skywalk employees to the remote site on comfortable passenger buses claiming that 
Travel, the company that had been doing so for many years, and had been approved as 
line item in the Tribe's Skywalk budget year over year, was not entitled to be paid b~cause 
it was a related or affiliated company of GCSD and Oriental Tours and Travel. The 
Defendants refused to pay Y Travel more than $1 million that it had earned transporting 
employees. 

• The Defendants refused to distribute funds from the trust account that had been 
17 created in March, 2010, thereby preve9ting GCSD from receiving any of its share of the 

revenues from the Skywalk operation. 
18. The Defendants unilaterally ceased compensating GCSD the cost of motel rooms 

near the Skywalk which were rented for managers and employees who could not travel back 
19 and forth from their homes in Las Vegas or Kingman each day even though these rooms had 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 See, media narrative contained in the communication from the PR fJl1l1 of Scutari Cieslak to the Hualapai 
Tribal Council. Ex. 3. 

3 See, Ex. 8, Benson Aff., ~ 8. 

4 See, press releases and stories reporting the comments, attached hereto as Ex. 9. 

, The spokespersons never explained that it was the Tribal Council who had refused to allow the building to be 
completed. See Benson Aff., , 7; and the Affidavit of Robert Bravo, Jr., former CEO of GCRC, 1 7, attached hereto as 
Ex. 10. 

6 See, 217 /J I letter from Glen Hallman to Mark Tratos, attached hereto as Ex. 11. 

7 See attached correspondence declining distribution under the pre-text that a full accounting was not ye 
possible and therefore, no funds were to be distributed attached as Ex. 12. 
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1 been in use for the majority of time the Skywalk was in operation.8 

2. The Defendants declined permission to international film crews to film on the 
Skywalk thereby cutting off positive press about the tourist attraction. 

3 

4 

• Tribal Chairwoman Louise Benson confirmed that the Tribe intended to use these 
improperly withheld funds to pay GCSD as its compensation for giving up its contractual 
rights. See Ex. 8, Benson Aff., ~ 9. 

5 The Defendants Concerted Efforts to Resist Resolution of the Parties' Dispute Through 

6 Arbitration 
7. The Defendants' attorneys repeatedly rejected as void GCSD and Jin's request fo 

arbitration of their disputes as called for in the 2003 Agreement.9 

8. Opposed the request for arbitration made as a courtesy to the tribal court by asserting 
9 that the tribal court had no jurisdiction over SNW to order arbitration under the 2003 

agreement. 10 
10. Refused to provide GCSD documents as ordered by the tribal court prior to the 

dismissal. 11 
11 • When the American Arbitration Association action for arbitration under the 2003 
12 agreement commenced in Phoenix, the Defendant sought to terminate the arbitration by 

claiming that arbitration could only be commenced by Federal Court order.12 
13 • When the arbitration proceeded under the 2003 Agreement, the Defendants 
14 attempted to slow down the process by claiming they did not have documents, could not get 

access to documents and were unable to fmd deposition dates for witnesses. 13 

15 • When GCSD learned that the Defendants intended to vote on a resolution taking the 
management contract from Skywalk, it sought an Order from the AAA arbiter preventing 

16 such action by SNW. The Defendants, through their counsel, claimed ignorance of such and 
17 indicated that they would work in good faith to produce the critical point of sales documents 

from the tribe and GCRC' s systems showing the total number of Skywalk tickets sold, cash 
18 receipts and prices. 14 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE TAKING RESOLUTION 

• The Defendants passed the resolution of taking the same day, Tuesday, 
February 7, 2012, by canceling the first vote when the resolution failed to pass and the 

• See Exhibit to Consent to Disbursement, attached hereto as Ex. 13. 

9 
See Ex. 1, p. 3 

10 See Opposition to Request for Arbitration filed in Tribal Court by G&K, attached hereto as Ex. 14. 

II See Tribal Court Order, attached hereto as Ex. 15. 

12 
See Ex. 14. 

13 See AAA Arbitrator Order, attached hereto as Ex. 16. 

14 
See 2/10/12 AAA Order, attached hereto as Ex. 17. 
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1 conducting a second vote to allow the resolution to narrowly pass. IS 
2 • Judge Yellowhawk signed the Order taking the management agreement by 

3 
eminent domain on Wednesday, February 8, 2012 without notice or hearing to GCSD and 
signed a TRO the same day.I6 

4 • The justifications for the Taking were substantially identical to the contrac 
counterclaims at issue in the AAA arbitration. See Ordinance, Ex. 7. 

5 • The taking order set a valuation of $11 million without the benefit of an 
evidentiary hearing or any opportunity for GCSD to present evidence. 17 

6 • The valuation of $11 million was within $1 million of the amount held in the 
7 SNW/GCSD trust account which the tribe had refused to distribute. Halfbelongs to GCSD 

and the tribe intends to use those funds to pay for the $11 million taking.!8 
8 • Evidence that the jurisdiction of the Tribal Court was in bad faith is the fac 
9 that Judge Yellowhawk, signed the takings orders and then ruled certain provisions to 

prohibit the appointment of a Judge pro temp unconstitutional and recused himsel 
10 rescheduling the next hearing for late March. 19 

11 
• The attorneys for SNW and the Defendants used Judge Yellowhawk's Order 
as evidence that Mr. Jin would receive just treatment and compensation before the Tribal 

12 court, however this move also left GCSD with no one to even hear a request for TRO and 
obtain immediate relief within the Tribal system. 

13 

14 

15 

16 

17 

18 

19 

LEGAL ARGUMENT 

Typically, a party must exhaust tribal remedies prior to seeking relief in the federal courts, 

although this is a matter of comity, not a jurisdictional prerequisite. See Strate v. A-J 

Contractors, 520 U.S. 438, 451, 117 S.Ct. 1404, 137 L.Ed.2d 661 (1997). This exhaustio 

requirement is due to "the Federal Government's longstanding policy of encouraging tribal 

self-government." See Iowa Mutual Ins. Co. v. Laplante, 480 U.S. 9, 14, 107 S.Ct. 971, 94 

L.Ed. 2d 10 (1987). This policy exists because "Indian tribes retain attributes of sovereignty 
20 

21 

22 

23 

24 

25 

26 

27 

28 

over both their members and their territory ... " Id. (internal quotations omitted). As a result, 

a federal court should typically stay its hand in order to give the tribal court a full 

opportunity to determine its own jurisdiction. !d., 480 U.S. 9, 16. 

is See Ex. 8, Benson Aff., 1I1110-11 

16 See 2/8/12 Temporary Restraining Order, attached hereto as Ex. 18 

17 See, 2/8/12 Declaration of Taking, attached hereto as Ex. 19. 

" See Ex. 8, Benson Aff., 119. 

" See 2/17112 Order, attached hereto as Ex. 20 
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I However, this policy is not without exceptions: the Supreme Court has held tha 

2 exhaustion is not required "[I] where an assertion of tribal jurisdiction is motivated by 

3 desire to harass or is conducted in bad faith, or [2] where the action is patently violative 0 

4 express jurisdictional prohibitions, or [3] where exhaustion would be futile because of th 

5 lack of an adequate opportunity to challenge the [tribal] court's jurisdiction." Nat'l Farmers 

6 Union Ins. Cos. v. Crow Tribe 0/ Indians, 471 U.S. 845, 856, n.21, 105 S.Ct. 2447, 85 

7 L.Ed.2d 818 (1985). In those types of cases, the policy interests behind the exhaustion 

8 doctrine are not furthered, and exhaustion is not required. 

9 At issue here is the "bad faith" exception. The issue of whether an Indian tribe has 

10 engaged in prohibited bad faith within the meaning of National Farmers Union - eliminating 

II the need for Tribal Court exhaustion - is a determination for this Court, not the Tribal Court. 

12 Superior Oil Co. v. United States, 798 F. 2d 1324, 1331 (lOth Cir. 1986). Very few cases 

13 have addressed the nuances of this exception, although several facets have been fleshed out 

14 within the Ninth Circuit. First, this exception applies only where proof of bad faith conduct 

15 or a motive to harass appears in the record. See A & A Concrete, Inc. v. White Mountain 

16 Apache Tribe, 781 F.2d 1411, 1416-1417 (9th Cir. 1986) (noting that "this exception to the 

17 exhaustion requirement, however, may not be utilized unless it is alleged and proved that 

18 enforcement of the statutory scheme was the product of bad faith conduct or was perpetuated 

19 with a motive to harass."), cert. denied, 476 U.S. 1117, 106 S.Ct. 2008, 90 L.Ed.2d 659 

20 (1986); but see Tamiami Partners, Ltd. v. Miccosukee Tribe o/Indians a/Florida (in motion 

21 to dismiss context, alleging bad faith enough to prevent dismissal). Additionally, allegations 

22 of bias are not sufficient to support a bad faith claim. Landmark Golf Ltd. Partnership v. Las 

23 Vegas Paiute Tribe, 49 F.Supp.2d 1169, 1176 (D. Nev. 1999). In this case, the "bad faith" is 

24 more than amply supported by the record, and Plaintiff has shown far more that simply 

25 allege bias. Moreover, the fact that Judge Yellowhawk recused himself after he allowed 

26 the taking and would not reverse it is absolute evidence that the jurisdictiou of the 

27 Tribal Court was invoked in bad faith. Accordingly, this Court should find that the "bad 

28 faith" exception applies. 
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1 1. "Bad Faith" In This Matter is Supported by the Record and Extends Beyond mere 

2 Potential Bias. 

3 Courts generally require that a showing of "bad faith" or "a motive to harass" be 

4 supported by evidence in the record. See, e.g., A & A Concrete, Inc. v. White Mountain 

5 Apache Tribe, 781 F.2d 1411, 1416-1417. For example, in Armstrong v. Mille Lacs Coun 

6 Sheriffs Dept., the plaintiffs argued that a motion to stay the federal court proceedings "ca 

7 only be characterized as a bad faith motion brought solely to harass Plaintiffs, delay these 

8 proceedings and increase costs of litigation for all parties concerned." See 112 F.Supp.2d 

9 840,849 (D. Minn. 2000). The federal court held that while if that contention was proven, 

10 return to the tribal court would be inappropriate, the plaintiffs had no evidence of such bad 

II faith. Id. 

12 Here, Plaintiff has done far more than simply allege bad faith or a motive to harass. 

13 Instead, GCSD has established an outline of a conspiracy from at least as early as July 2011 

14 to take GCSD's interests. It has provided a copy of a public relations plan which was set i 

15 place by the Tribe to vilify GCSD and its manager David Jin. GCSD has presented evidenc 

16 that claims made to create offsets to minimize or eliminate any potential payments to GCSD, 

17 including claims GCSD was required to but failed to bring in utilities and that it refused to 

18 complete the visitors center, were knowingly false. GCSD has presented evidence that the 

19 Tribe's attorneys in bad faith, feigned good faith efforts to produce critical documents, 

20 driving up GCSD's costs and delaying and hindering discovery intentionally, already 

21 knowing that a takings plan had been approved and that they would use the Tribal Courts 

22 taking to attempt to kill the arbitration. GCSD has presented evidence that the Tribal court is 

23 not independent of the Tribal Council. Finally, GCSD has shown that the Tribe in fact 

24 withheld moneys due to GCSD, so that at the most, they would pay Jin with amounts that 

25 they unjustifiably kept from him. The use of Tribal court jurisdiction to enforce this plan was 

26 an integral part of the plan as shown by the Gallagher and Kennedy memo, Ex. 1, pp. 9-15 

27 and as shown by the attempts to prohibit anyone other than the existing tribal judges, who 

28 were close relatives of the Tribal Council members to hear the case. 
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1 Ample evidence exists for a determination of bad faith. Applying the doctrine 0 

2 judicial comity based on these facts is inappropriate because the Hualapai Tribal Court has 

3 acted in bad faith, which requires that this Court assert its own jurisdiction in order to 

4 adjudicate the protected rights of a non-Indian under federal, not Tribal, law. Tribal cou 

5 exhaustion "is required as a matter of comity, not as a jurisdictional prerequisite ... and 

6 instead is 'analogous to principles of abstention articulated in Colorado River Wate 

7 Conservation Dist. v. United States, 424 U.S. 800 (1976)'." Iowa Mut. Ins. Co. v. LaPlante, 

8 480 U.S. 9, 16 n.8 (1987). The doctrine of comity/abstention must be interpreted narrowly in 

9 light of the "virtually unflagging obligation of federal courts to exercise the jurisdiction 

10 given to them." Colorado River, 424 U.S. At 817. 

11 CONCLUSION 

12 For all the reasons stated above, including but not limited to the fact that the 

13 jurisdiction in or by the Tribal Court has been in bad faith, this Court should retain 

14 jurisdiction over this case to protect the rights of non-Indian plaintiff GCSD. 

15 
Dated this 1'1 day of March, 2012. 

16 GREENBERG TRAURIG, LLP 

17 
By: /s/ Pamela M Overton 

18 Pamela M. Overton 

19 
Tracy L. Weiss 
2375 East Camelback Road, Suite 700 

20 Phoenix, AZ 85016 

21 

22 

23 

24 

2S 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Grand Canyon Skywalk Development, 
LLC, a Nevada limited liability 

No. 3:12-08030-DGC 

20 company, 

21 

22 
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24 

25 

26 

27 

28 
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vs. 

'SA' NYU WA, Inc., etal., 

Defendants. 
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I Pursuant to Fed. R. Civ. P. 41(a) of the Federal Rules of Civil Procedure, Plaintiff 

2 Grand Canyon Skywalk Development, LLC ("Plaintiff') voluntary dismisses the instant 

3 action without prejudice as to Defendants Louise Benson and Jolene Cooney Marshall 

4 only. 

5 Dated February 29, 2012. 

6 
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10 

II 
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419,679,976v1 LV 126465.011000 

GREENBERG TRAURIG, LLP 

By: /s/ Trae L. Weiss 
Pamela M. Overton 
Tracy L. Weiss 
2375 East Camelback Road, Suite 700 
Phoenix, AZ 85016 

GREENBERG TRAURIG, LLP 
Mark Tratos 
3773 Howard Hughes Parkway, Suite 400 
North 
Las Vegas, NY 89169 

GREENBERG TRAURIG, LLP 
Troy A. Eid 
Robert S. Thompson IV 
1200 17'h Street, Suite 2400 
Denver, CO 80202 

Attorneys for Plaintiff 
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Glen Hallman (SBN 005888) 
Paul K. Charlton (SBN 012449) 
Jeffrey D. Gross (SBN 011510) 
Christopher W. Thompson (SBN 026384) 
GALLAGHER & KENNEDY, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Telephone: (602) 530-8000 
Facsimile: (602) 530-8500 
E-mail: gh@gknet.com 
E-mail: paul.charlton@gknet.com 
E-mail: jeff.gross@gknet.com 
E-mail: chris.thompson@gknet.com 
Attorneys for Defendants 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

GRAND CANYON SKYWALK 
DEVELOPMENT, LLC, a Nevada limited 
liability company, 

Plaintiff. 

vs. 

'SA' NYU WA. a tribally-chartered 
corporation established under the laws of the 
Hualal'ai Indian Tribe; GRAND CANYON 
RESO~T CORPORATION. a tribally­
chartered corporation established under the 
laws of the lfualapai Indian Tribe; LOUISE 
BENSON. RICHARD WALERMA, SR., 
WYNONA SINYELLA, RUBY STEELE, 
SHERI YELLOWHA WK, CANDIDA 
HUNTER, BARNEY ROCKY IMUS, 
WAYLONHONGA, CHARLES VAUGHN, 
SR., each individuals and members of the 
Hualapai Tribal Council; WANDA EASTER 
and JACI DUGAN, each individuals and 
Hualapai Indian Tribe employees and HON. 
JOLENE COONEY and HON. DUANE 
YELLOWHA WK, each individuals and 
judges of the Hualapai Tribal Court, 

Defendants. 

No. 3: 12-cv-08030-DGC 

MOTION TO STRIKE EXHIBITS 1 
AND 8 TO GCSD'S 
SUPPLEMENTAL BRIEF IN 
SUPPORT OF BAD FAITH 
EXCEPTION 

(Oral Argument Requested) 
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1 Defendants respectfully submit this Motion to Strike certain Exhibits attached to 

2 GCSD's supplemental pleading as they were obtained in violation of the Arizona Rules 

3 of Professional Responsibility. We limit the scope of this motion at this time to the 

4 exclusion of the Exhibits identified in order to address the immediate and interests of our 

5 client. We reserve the right to request further remedies for these violations consistent 

6 with our duty as officers of this Court and members of the State Bar. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Last night, GCSD filed its supplemental brief regarding the bad faith exception to 

the tribal exhaustion of remedies doctrine. Exhibits 1 to GCSD's supplemental brief is 

the Affidavit of GCSD employee Ted Quasula, and Exhibit 8 to GCSD's supplemental 

brief is the Affidavit of Louise Benson, the Chairwoman of the Hualapai Tribal Council 

and former board member of 'Sa' Nyu Wa ("SNW"). Both affidavits are dated February 

29,2012. 

Exhibit 8 indicates that Greenberg Traurig attorneys conducted ex parte 

communications with Chairwoman Benson, in Las Vegas, Nevada. Additionally, Exhibit 

8 reflects that Greenberg Traurig's attorneys' ex parte communication with Chairwoman 

Benson included privileged and confidential matters pertaining directly to the civil 

litigation concurrently proceeding in this Court, the eminent domain action pending in the 

Hualapai Tribal Court and the arbitration brought by GCSD against SNW. Moreover, it 

appears that the ex parte communications may be related to Greenberg Traurig's decision 

to dismiss Chairwoman Benson from this case without prejudice on February 29, 2012. 

Chairwoman Benson engaged in the ex parte communications and provided the Affidavit 

without the consent or knowledge of the Tribal Council, SNW, or undersigned counsel. 

Similarly, the Affidavit of Ted Quasula (Exhibit 1), contains numerous materials 

protected under the attorney-client privilege in a letter from Councilmember Shari 

2 
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Yellowhawk. These documents, memoranda from the Tribe's attorneys to their clients, 

were clearly marked as privileged and confidential. There could be no mistake that these 

documents were the work-product of the Tribal Council's attorneys and protected from 

disclosure andlor use as evidence in any court proceeding. Councilmember Yellowhawk 

did not have the authority of the Tribal Council to disclose the memoranda. 

We note that Greenberg Traurig's attorneys submitted confidential materials in its 

GCSD I TRO. At that time, Gallagher & Kennedy alerted Greenberg Traurig that its 

knowing use of confidential and privileged work-product was improper. See Exhibit 1, 

attached hereto. 

For the reasons set forth below, we respectfully request that the Court strike the 

Affidavits and the exhibits from the record as they contain information obtained in 

violation of the Arizona Rules of Professional Conduct and contain materials protected 

by the attorney-client privilege, work-product doctrine, and legislative privilege for 

which no waiver has occurred. 

II. THE AFFIDAVITS SHOULD BE EXCLUDED FOR ETHICAL VIOLATIONS 

The United States District Court for the District of Arizona has adopted the 

Arizona Rules of Professional Conduct ("ethical rules" or "ER") as its ethical standards. 

LR Civ 83.2(e); Roosevelt Irr. Dist. v. Salt River Project Agr. Imp. & Power Dist., 810 F. 

Supp. 2d 929, 944-45 (D. Ariz. 2011). "District courts may apply a wide range of 

sanctions to address ethical violations," including exclusion of evidence. Richards v. 

Holsum Bakery, Inc., No. CV 09-0041S-PHX-MHM, 2009 WL 3740725, at *7 (D. Ariz. 

Nov. 5, 2009) (finding that violation of ER 4.2 merits "excluding from any future 

proceedings any and all documents and evidence that are the product of counsel's ex­

parte contacts."). See also Kaiser v. AT&T, No. ClV 00-724-PHX JWS, 2002 WL 

1362054, at *8 (D. Ariz. Apr. 5, 2002) ("Potential sanctions typically include exclusion 

of evidence. disqualification, dismissal, and imposition of costs and fees.") 

Other courts have similarly recognized the principle that evidence obtained or 

derived in violation of the ethical rules should be excluded from consideration. For 

3 
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1 example, the District of Kansas excluded all statements, affidavits, documents, and other 

2 materials in a case where plaintiff's counsel engaged in improper ex parte contact with 

3 defendant's employees. Hammond v. City of Junction City, Kansas, 167 F. Supp. 2d 

4 1271, 1293 (D. Kan. 2001). Another court refused to permit the defendant to submit into 

5 evidence the testimony of any of the fact witnesses who received monetary compensation 

6 from defendant's counsel in violation of the ethical rule prohibiting a lawyer from 

7 offering inducement to a witness. Golden Door Jewelry Creations, Inc. v. Lloyds 

8 Underwriters Non-Marine Ass'n, 865 F. Supp. 1516, 1526-27 (S.D. Fla. 1994). Another 

9 court, recognizing that it had "an obligation to take measures to prevent unethical conduct 

10 from occurring in any proceeding ... and broad discretion in fashioning an appropriate 

11 remedy," excluded tape recordings made of defendants' counsel's conversations with 

12 plaintiffs' employees without the employees' consent, in violation of the ethical rules. 

13 Midwest Motor Sports, Inc. v. Arctic Cat Sales, Inc., 144 F. Supp. 2d 1147, 1159-60 

14 (D.S.D. 2001). 

15 As is explained below, without exclusion of the materials Greenburg Tarurig 

16 obtained in violation of the Arizona Rules of Professional Conduct, the Tribal Council 

17 would be required to further relinquish its privileged materials in order to rebut andlor 

18 cross-examine the Chairwoman, as well as being forced to discuss confidential and 

19 privileged work-product that Greenburg Traurig has taken out of context for its 

20 advantage. 

21 

22 

23 

24 

25 

26 

27 

28 

1. Greenberg Traurig's Ethical Violations Regarding Chairwoman 
Benson. 

Greenberg Traurig's ex parte communication with Chairwoman Benson, who 

currently is a member of the Hualapai Tribal Council, (and until dismissed later on the 

same day as the making of Exhibit 8), a defendant in this case, represents a clear violation 

of the ethical rules governing ex parte communications, and raises additional concerns 

regarding evidence gathered by Greenberg Traurig in violation of the ethical rules. 

4 
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a. ER 4.2 - Communication with Person Represented bv Counsel 

ER 4.2 governs a lawyer's duties with respect to communication with persons 

represented by counsel. It states: 

In representing a client, a lawyer shall not communicate about the subject 
of the representation with a party the lawyer knows to be represented by 
another lawyer in the matter, unless the lawyer has the consent of the other 
lawyer or is authorized by law to do so. 

7 ER 4.2. Moreover, ER 4.2, comment 2, clarifies that this prohibition extends to 

8 

9 

10 

11 

12 

13 

14 

organizations. It states: 

In the case of an organization, this Rule prohibits communications by a 
lawyer for one party concerning the matter in representation with persons 
having a managerial responsibility on behalf of the organization, and with 
any other person whose act or omission in connection with that matter may 
be imputed to the organization for purposes of civil or criminal liability or 
whose statement may constitute an admission on the part of the 
organization ... 

15 See also State Bar of Arizona Op. 87-25 (December 30, 1987)(it is unethical for an 

16 attorney to contact and interview a named but yet unserved defendant in litigation 

17 instituted by the attorney because an adversarial relationship exists); Op. 89-05 (May 17, 

18 1989)(even ex parte contact with a former employee of an entity is improper if employee 

19 communication may be imputed to employer or where topics of communication are 

20 protected under attorney client privilege). 

21 Greenberg Traurig currently represents GCSD in three separate actions adverse to 

22 the Hualapai Tribe and Hualapai Tribal Council. Chairwoman Benson is a member of the 

23 Council, she has "managerial responsibility on behalf of the organization" and is, 

24 therefore, one for whom the rule prohibits communication. Greenberg Traurig's meeting 

25 in Las Vegas with Chairwoman Benson, and their communications with her as reflected 

26 in Exhibit 8, constitute a violation of Rule 4.2. 

27 Moreover, as is evidenced by paragraph 8 of the Affidavit, the Chairwoman, 

28 without the knowledge or consent of the Tribal Council, has disclosed confidential and 

5 
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1 privileged information. Chairwoman Benson has no authority to waive either the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

attorney-client privilege or executive session privilege pertaining to closed-door 

legislative sessions of the Hualapai Tribal Council called to discuss legal strategy and 

receive the advice of counsel - the Tribal Council has not authorized a waiver or 

disclosure of any of its confidential communications or the work-product received from 

its attorneys. I The Tribal Council is similar to a board of directors of a corporation. 

They are a tribal entity, organized under provisions set forth in the Constitution, who 

have a duty to run the Hualapai Nation by managing "all tribal affairs and enterprises." 

Hualapai Const., art. V. 

Like a corporate board, the Tribal Council has quorum requirements and makes 

decisions by majority vote of the quorum. Hualapai Const., art. IV, §§ 6-7. Fundamental 

principles of corporate law state that "the power to waive the corporate attorney-client 

privilege rests with the corporation's management and is normally exercised by its 

officers and directors." Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 

343, 348-49 & n.4, 105 S.Ct. 1986, 1990 & n.4 (1985) (finding management authority 

resides with the board of directors under state law corporate principles, and that 

"managers must exercise the privilege in a manner consistent with their fiduciary duty to 

act in the best interests of the corporation and not of themselves as individuals."); United 

States v. Tei Fu Chen, 99 F.3d 1495, 1502 (9th Cir.1996) (corporate employee cannot 

waive the attorney-client privilege). 

As the power to waive the privilege resides with the Tribal Council, a single 

council member cannot act unilaterally to waive the privilege. In H.D.C. v. City of 

Fresno, California, applying the rationale laid out in Weintraub and Tei Fu Chen, the 

District Court reasoned that as City Council members are like a board of directors 

who were subject to a quorum rule to conduct business, no single Council member would 

lOne of the centerpieces of GCSD's "conspiracy theory" in their supplemental brief is 
the fact that the Tnoai Council met in "secret," but the meetings, in fact, were held in 
executive sessions to discuss legal matters and to receive legal advice, a normal 
legislative process. 

6 

Case 3:13-cv-08054-DGC   Document 25-1   Filed 06/26/13   Page 184 of 205



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

case ;j:l<!-CV-UtlU;jU-Ul.:iC uocumem 4U I-Hea U;j/U<!/l<! r-age ( or ~~ 

be able to waive the attorney-client privilege. No. CV-F-97-5498 OWW SMS, 2000 WL 

35810718, at *4 (E.D. Cal. Aug. 31, 2000) (holding that former council member could 

not waive the privilege). Similarly, in Galli v. Pittsburg Unified School District, the 

District Court held that because the entire Board of Education holds the attorney-client 

privilege, "the actions of an individual Board member alone cannot waive the 

privilege." No. C 09-3775 JSW (JL), 2010 WL 4315768, at *4 (N.D. Cal. Oct. 26, 

2010) (citing Weintraub in holding that "the Board, as a body, holds the privilege, not an 

individual Board member"); see also Sampson v. Sch. Dist. of Lancaster, 262 F.R.D. 469, 

478-80 (E.D. Pa. 2008) (school board president could not unilaterally waive attorney­

client privilege); Diemer v. Fraternal Order of Police, Chicago Lodge 7, 242 F.R.D. 452, 

458 (N.D.Ill. 2007) (citing Weintraub in finding that because power to waive attorney­

client privilege rests with the labor union's board of directors, one board member did not 

have the power to waive the entity's privilege, "even had he been so inclined"); Milroy v. 

Hanson, 875 F.supp. 646, 648 (D. Neb. 1995) (citing Weintraub for proposition that 

individual director "cannot unilaterally waive or otherwise frustrate the corporation's 

attorney-client privilege if such an action conflicts with the majority decision of the board 

of directors,,).2 

Greenberg Traurig's drafting and proffering of the Chairwoman's Affidavit after 

its ex parte contact with her in violation of Rule 4.2 is disconcerting. However, the larger 

issue in Greenberg Traurig's ex parte communication is that the source of the 

Chairwoman's knowledge or opinion regarding this and related litigation cannot be 

separated out from privileged and confidentially obtained sources. This would prejudice 

the Tribe. If the testimony in the Affidavit that Greenburg & Traurig drafted for 

2 In contrast to the above, one district court case outside the Ninth Circuit stated that 
while a mayor may' waive a citis attorney-client privilege, a town council member may 
not waive the priVilege on behill of the town council. See Interfaith Housing Del., Inc. v. 
Town of Georgetown, 841 F. Sup'p. 1393, 1399-1400 (D. Del. 1994). Another Court 
adopted a magistrate judge's decision which raised the_possibility that a director might be 
permitted to disclose privileged information to the SEC for issues related to fraud. 
Wechsler v. Squadron, Ellenoff, Plesent & Sheinfeld, UP, 994 F. Supp. 202, 214 
(S.D.N.Y. 1998). 

7 
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1 Chairwoman Benson is not excluded, then the Tribal Council may be forced in fact to 

2 waive the executive or deliberative process privileges in order to challenge the veracity 

3 and motivations behinds her testimony. This may also require inquiry and possible cross-

4 examination into the basis for her testimony, forcing disclosure of more privileged and 

5 confidential information obtained during executive Tribal Council sections or in 

6 discussions with its attomeys.3 

7 For all the foregoing reasons, Chairwoman Benson's Affidavit should be stricken 

8 from the record, along with all assertions or allegations in GCSD's supplemental brief on 

9 bad faith which rely upon her Affidavit. 
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2. Greenberg Traurig's Ethical Violations Regarding Materials Attached 
to Ted Quasula Affidavit. 

Greenberg Traurig's receipt and use of confidential and privileged documents 

received from a GCSD employee, Ted Quasula, is also a violation of the Arizona Rules 

of Professional Conduct. Mr. Quasula's Affidavit attaches a letter from a Tribal Council 

member, in which she included the unauthorized disclosure of confidential and privileged 

work-product of the Tribal Council's attorneys' legal advice to the Tribal Council. This 

disclosure was also unilateral and without the approval of the entire Tribal Council. 

b. ER 4.4 -Respect for Rights of Others 

ER 4.4 states: 

(a) In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, or burden any other 
person, or use methods of obtaining evidence that violate the legal rights of 
such a person. 

(b) A lawyer who receives a document and knows or reasonably should 
know that the document was inadvertently sent shall promptly notify the 

3 For example, GCSD takes isolated words and phrases from the legal memoranda out of 
context in an atteIl1j)t to demonstrate bad faith. Rebutting GCSD's Incorrect portrayal of 
the advice and the Tribe's response to the advice may require more explanation about the 
advice, thereby opening the door to wholesale waiver of privileged communications. 

8 
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sender and preserve the status quo for a reasonable period of time in order 
to permit the sender to take protective measures. 

Moreover, Ariz. Ethics Op. 2001-04 adopts ABA Formal Op. 94-382, which 

provides if an attorney receives documents from his client (here GCSD employee Ted 

Quasula), who in tum received those documents from a third party, the attorney is 

required to: 

"(i) refrain from further examination of the material or from making any 
use of them, (ii) subject to client's consent, notify opposing counsel of their 
receipt, and (iii) if such notification is made, either abide by that counsel's 
instructions as to their disposition or seek a ruling from a court as to 
whether they may be kept or used." 

Ariz. Bar Ethics Op. No. 2001-04, at 5, attached hereto as Exhibit 2. If a client insists 

that an attorney "review the documents or use the information in them," withdrawal is 

required under ER 1.16(a). Ariz. Ethics Op. No. 2001-04, at 5. 

Exhibit 1 to the Affidavit of Ted Quasula, which was filed with this Court on 

March 1,2012, contains information that is subject to the attorney-client privilege and 

work product doctrine. The first privileged document is titled "Memorandum No. 3 to 

Hualapai Tribal Council re Skywalk Matters." The document contains information that is 

plainly and facially protected by the attorney client privilege and the work product 

doctrine. Lest an unwary recipient question its privileged and confidential nature, each 

page of the document prominently states that it is "ATTORNEY-CLIENT 

COMMUNICATION," "ATTORNEY WORK PRODUCT," and "PRIVILEGED & 

CONFIDENTIAL." The second memorandum titled "Memorandum No.4 - Exercise of 

Eminent Domain over Skywalk Agreement" is also clearly privileged and contains an 

identical prominently-displayed notice of that fact. 

Greenberg Traurig's use of these memoranda, which contain undersigned 

counsels' legal analysis and advice as to pending and anticipated litigation, constitutes a 

violation of the Arizona Rules of Professional Conduct and is prejudicial to the Tribe. 

Striking these documents and excluding them from the record is the minimum sanction at 

this time. 
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2 V. CONCLUSION. 
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For the above stated reasons, undersigned counsel respectfully requests that 

Exhibits 1 and 8 be stricken, and that an order issue prohibiting GCSD from contacting 

any other current or former representatives of the Hualapai Tribal Council or employees 

of SNW. Defendants also request an accelerated hearing and ruling. 

RESPECTFULLY submitted this 2nd day of March, 2012. 

GALLAGHER & KENNEDY, P.A. 

By: lsI Paul Charlton 
Glen Hallman 
Paul K. Charlton 
Jeffrey D. Gross 
Christopher W. Thompson 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 2, 2012, I electronically transmitted the attached 
document to the Clerk's Office using the CMlECF System for filing and transmittal of a 
Notice of Electronic Filing to the following CMlECF registrants: 

Pamela M. Overton / Tracy L. Weiss 
GREENBERG TRAURIG, LLP 
2375 East Camelback Road, Suite 700 
Phoenix, AZ 85016 
e-mails:overtonp@gtlaw.com.weisst@gtlaw.com 

Mark G. Tratos 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, NV 89169 
e-mail: tratosm@gtlaw.com 

Troy A. Eid / Robert S. Thompson IV 
GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
e-mails:eidt@gtlaw.thompsonro@gtiaw.com 

Attorneys for Plaintiff 

19 By: /s/ Gloria Kannberg 
2994359v1l14434-0015 
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GALLAGHER & KENNEDY 
----- P.A. -----

LAW OFFICES 

GLEN HALLMAN 
DIRECT DIAL: (602) 5S0'8471 

.·MAIL, GH@GKNET.COM 

VIA EMAIL ONLY 

Pamela M. Overton 
Aaron C. SchepJer 
GREENBERG TRAURIG, LLP 

May 11,2011 

2375 East Camelback Road, Suite 700 
Phoenix, AZ 85016 

Mark Tratos 
GREENBERG TRAURIG, LLP 
3773 Howard Hughes Parkway, Suite 400 North 
Las Vegas, NY 89169 

Troy A. Eid 
GREENBERG TRAURlG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 

2575 EAST CAMELBACK ROAD 
PHOEN IX. ARIZONA 85016-9225 

PHONE, (602) 550-8000 
FAX, (602) 530-8500 

WWW.GKNET.COM 

Re: Grand Can von Skvwalk Development, LLC v. Vaughn, et al. 
United States District COllrt, District ofArlzona 
Case Numher 3:1l-CV-08048-DGC 

Dear Counsel: 

The purpose of this letter is to request that each of you cease and desist from 
any further use of attorney-client, or otherwise, privileged information and documents 
received by you or your law firm. 

The United States District COUl1 for the District of Arizona has adopted the 
Arizona Rules of Professional Conduct. See L.R. Civ. 83.2(e). Therefore, the 
Arizona Canons and Disciplinary Rules are proscriptive, and the Court may impose 
sanctions upon any attorney whose conduct contravenes the governing ethical 
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Pamela M. Overton 
Aaron C. Sehopler 
Mark Tratos 
Troy A. Eid 
May Il. 2011 
Page 2 

standards. Paul E. Iacono Structural Engineer, Inc. v. Humphrey, 722 F.2d 435, 438 
(9th Cir. 1983). 

Arizona E.R. 4.4 requires an attorney to respect the rights of third persons by 
prohibiting a lawyer from using "methods of obtaining evidence that violate the legal 
rights of such a person." Arizona State Bar Opinion, Arizona OP. 2001-04, governs 
what attorneys must do when they receive information from a client, who in tum 
obtained information from an unidentified "ally" of an opposing party. The opinion 
notes that a lawyer is required to withdraw from representation "if the client insists 
that the lawyer review the documents or use the information in them," where the 
client refuses to consent to the lawyer's disclosure that he was in possession of 
confidential information. 

Simply, when a lawyer knows that an "ally" is not authorized to disclose 
materials and that the lawyer's receipt of those documents is a result of deception or 
misappropriation, then the lawyer's use of those documents makes him or her an 
accomplice. Such continued acceptance of protected material is therefore a violation 
ofB.R. 8.4(c). 

We also direct your attention to Rico v. Mitsubishi Motors Corp., 42 Cal.4th 
807, 171 P.3d 1 092 (Cal. 2007), in which counsel received a privileged document, and 
made use of it in the litigation. The court found that the attorney acted unethically by 
failing to notifY the adverse party and instead attempted "to gain maximum 
adversarial value from it." 42 Cal.4th at 813, 171 P.2d at 1096. The court upheld 
disqualification of the attorney and his firm as the appropriate sanction. 

It is self-evident that the Complaint and Temporary Restraining Order 
Application in this matter was based upon attorney-client privileged information and 
documents, provided by this law firm to the Hualapai Tribal Council in Executive 
Session meetings. Indeed, certain of the exhibits are expressly labeled "privileged and 
confidentiaL'" There is simply no doubt or debate that your pleadings in this matter 
have included information and documentation which was attorney-client and 
otherwise privileged, used "to gain maximum adversarial value." 

You are specifically requested, in accordance with clear Arizona ethical 
requirements, upon receipt of any confidential or privileged material, to (1) refrain 
from further examination of the material or from making use of it, (2) immediately 

I This conduct is also exacerbated by the fact your law linn formerly represented the Tribe. 
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notify this law firm of its receipt, and (3) immediately abide by this law firm's 
instructions as to the disposition of the information or documentation. 

If we become aware of any future use by any of you of privileged information 
or documentation, we will be forced to file a motion with Judge Campbell to have 
your firm disqualified. Further, we reserve the right to seek disqualification if you do 
not immediately notify this law firm upon receipt of any privileged infonnation or 
documentation, and abide by this law firm's instructions regarding its disposition. 

Sincerely yours, 

By: 

GALLAGHER & KENNEDY, P.A. 

~~ 
Glen Hallman 

GH:kjh 
2142935 I 14434.15 
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01-04: Confidentiality; Disclosure; Withdrawal from Representation .u..S.TATlBAR •. 
03/2001 ~')fARIZONA 

This opinion discusses a lawyer's ethical obligations not to use Information obtained by a client In a eMI (8Se from documents copied 
from the records of. potentially adverse party that contain privileged or otherwise confidential Information without the consent of 
opposing counselor court order. The lawyer also must advise the client to refrain from obtaining other prlvlleged documents and 
notify opposing counsel of the receipt of the Information. [ERs 1.2, 1.6, 1.16, 3.4, 4.1, 4.4, 8.41 

FACTSf1! 

The inquiring attorney poses the followIng factual situation: 

An attorney represents a former employee of a state agency who was recently terminated for alleged violations of the agency's 
policies and procedures. The former employee Is a female member of a racial minority. She believes that the agents of the ex­
employer who terminated her were motivated by gender and racial bias. The former employee belJeves that the ex-employer has 
not terminated simOarty-sltuated male, non-mInority employees who have engaged In the same conduct for which the former 
employee was terminated. No lawsuit has been flied, although an administrative charge of discrimination was filed with the federal 
agency (U.S. Equal Employment Opportunity Commission) and its State counterpart (Arizona Civil Rights DiviSion, Office of the 
Attorney General). If a lawsuit were to be filed, It would not be for several months, depending on what those agencies dedde as to 
the merits of the former employee's case, 

The former employee recently gave her attorney copies of documents of the ex-employer that appear, on their facel to be subject to 
the attorney-client privilege or to be otherwise confidentIal. The materials are addressed from offiCials of the ex-employer to the ex­
employer's attorney and concern her matter. The former employee was provided copies of the documents by an "ally" who Is still 
employed by the ex~emplover and has access to the confidential Information. 

The former employee believes that her ally wilt continue to prOVide such information to her an an on-going basis. The ex-employer's 
lawyer and others within the ex-employer do not know that copies of these documents are being prOvided to the formet employee, 
according to the former employee's ally. 

If the ex-employer knew about the ally's activities, he or she would be terminated. If the ex-employer knew about the former 
employee's receipt of the documents, It would likely take aggressive action against her, her counsel, and everyone else identified 
with the disclosure of the documents. 

QUESTIONS PRESENTED 

1. What Is the ethical. duty of a lawyer who receives from his or her client copies of the documents and the Information described 
above? 

2. May the lawyer use the Information In the documents? 

3. May the lawyer continue to accept other such documents In the futUre? 

4, Does the lawyer have an obligation not to use the Information and, if so, what steps should he or she follow? 

RELEVANT ETHICAL RUbES 

ER 1.2. Scope of Representation 

(a) A lawyer shall abide by a client's decisions concerning the objectives of representation, subject to paragraphs (c), (d) and (e), 
and shall consult with the Client as to the means by which they are to be pursued. A lawyer shall abide by a client's decision 
whether to accept an offer of settlement of a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify. 

* * * * 

(d) A lawyer shall not counsel a client to engage, or assist a clientl In conduct that the lawyer knows Is criminal or fraudulent, but a 
lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counselor assIst a client to 
make a good faith effort to determine the vatldlty, scopel meaning or application of the law. 

(e) When a lawyer knows that a client expects assistance not permitted by the Rules of Professional Conduct or other law, the 
lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct. 

ER 1.3. Diligence 

http://www.myazbar.org/ethics/printop.cfm?id=272 3/212012 
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A lawyer shaU act with reasonable diligence and promptness In representing a client. 

ER 1.6. Confldentiality of Information 

(a) A lawyer shall not reveal Information relating to representation of a client unless the client consents after consultation, except for 
disclosures that are Impliedly authorized in order to carry out the representation, and except as stated In paragraphs (b), (e) and (d) 
or ER 3.3(0)(2). 

(c) A lawyer may reveal the Intention of his client to commit a crime and the Information necessary to prevent the crime. 

ER 1.16. Oecllning or Terminating Representation 

(a) Except as stated In paragraph (c), a lawyer shall not represent a client Of, where representation has commenced, shall withdraw 
from the representation of a client If: 

(1) the representation will result In violation of the Rules of Professional Conduct or other law; 

>I< * * * 

ER 3.4. Fairness to Opposing Party and Counsel 

A lawyer shall not: 

(a) unlawfully obstruct another party's access to evidence ot unlawfully alter, destroy or conceal a document or other material 
having potential evidentiary value. A lawyer shall not collnsel or assist another person to do any such act; 

* * * * 

ER 4.1. Truthfulness In Statements to Others 

In the course of representing a client a lawyer shall not knowingly: 

>I< .. >i< * 

(b) fail to disclose a material fact to a third person w1'len disclosure Is necessary to avoid assisting a criminal or fraudulent act by a 
client, unless disclosure Is prohibited by ER 1.6. 

ER 4.4. Respect for Rights of Third Persons 

In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay. or burden a 
th1rd person, or use methods of obtaining evidence that violate the legal rights of such a person. 

ER 8.4. Misconduct 

It Is professional misconduct for a lawyer to! 

(a) v10late or attempt to violate the rules of profesSional conduct, knowingly assist or induce another to do so, Or do so through the 
acts of another; 

(c) engage in conduct involving dishonesty, fraud, decert or mlsrepresentatloni 

* * * * 

OPINION 

http://www.myazbar.org/ethics/printop.cfm?id=272 3/212012 
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The facts pit a lawyer's ethical obligations to his or her client against a lawyer's competing obligations to treat potentially adverse 
parties fairly and to respect the legal rights of others in obtaining evidence. Compare ER 1.3 Comment ('A lawyer should act with 
commitment and dedication to the Interests of the client and with zeal In advocacy upon the cllent's behalf. ') and ER 1.6(0) (except 
as specifically authorized, "[allawyer shall not reveal Information relating to representatlon of a client unless the cUent consents~) 
with ER 4.4 ("In representing a client, a lawyer shail not ... use methods of obtaining evidence that violate the legal rights of 
[third] person[sj. "). 

This Opinion Is Intended to apply only to the facts as presented by the inquiring attorney. At the outset, it Is Important to Identify 
the issues that are not directly Involved here: 

· According to the facts, the lawyer obtained the documents through no effort of his or her own. Therefore It Is unnecessary to 
discuss the ethical propriety of a lawyer attempting to obtain privileged or confidential information from an adverse party or Its 
counsel. See, e.g., Ariz. Op. 2000·05 at 34 (Sept. 2000) (in interviewing a former employee of an adverse party, a lawyer must 
refrain from Inquiring Into any privileged communications the former employee may have had with employer's counsel during his or 
her employment). 

· This also Is not a situation where the lawyer receives privileged or confidential documents through the inadvertence of opposing 
counsel. Instead, the facts involve the unauthorized receipt of such materials through a client, who obtained them from a third 
party (the current employee Of the ex~employer) who Intended the lawyer to receive them. As such, the Issue is not merely 
whether a lawyer may take advantage of an oppOSing counsel's mistake in erroneouslY transmitting or producing privileged or 
confidential documents to the lawyer. See ABA Formal Op. 92-368 (Nov. 10, 1992) (a lawyer who inadvertently receives privileged 
or confidential materials must (0 refrain from examining the materials, (Ii) notify the sending lawyer of the mistaken transmiSSion 
and (iii) abide the Instructions of the lawyer who sent them). 

· There also is nothing In the facts to suggest that the documents at Issue disclose potentially criminal or Illegal activity, which would 
give rtse to other ethical considerations. See Hitch v. Pima County SuperIor Ct., 146 Ariz. 588, 708 P.2d 72 (1985) (setting forth 
diSclosure obligations if a lawyer obtains from a third party evidence relevant to a crime). Also, the facts set forth by the inquiring 
attorney arise in the context of Civil litigation rather than In a criminal case, where different considerations might apply. As such, 
this Opinion should be understood as not necessarHy applying to a lawyer's obligations In a criminal case. 

• Last, the lawyer received the documents from his or her client, who In tum obtained them from an unidentified "ally" who Is stili 
employed by the ex~employer. Thus, although it is closely related, this is not a situation where a lawyer has received privileged or 
confidentIal information merely from an unidentified source or from someone other than his or her cllent. 

I. ABA FORMAL OPINION 94-382 (JULY 5, 1994). 

The Issues raised by the Inquiring attorney are related, but not jdenticalJ to those considered in ABA Formal Op. 94~382, which 
discusses a lawyer's obligations If an unauthorized person offers to provide the lawyer with documents Of an adverse party that 
appear to be privileged under the attorney-client privilege or "confidential" under ER 1.6. Acknowledging that none of the Model 
Rules expHcltly address the Issue, it opines that npubl1c policy considerations· dictate that a lawyer has na professional obligation to 
notify the adverse partyts lawyer that she possesses such materials and either follow the instructions of the adversary's lawyer with 
respect to the materials, or refrain from using the materials until a definitive resolution of the proper disposition of the materials Is 
obtained from the court." Id. at 2. 

The Opin!on reasons that a rule allowing a lawyer to use such materials Rwould place an adversary at the mercy of those who would 
use, on an unauthorized baSiS, the adversaryls confidential communications" and who would seek "'to undermine or sabotage- the 
adversary's legitimate efforts to protect its proprietary Interests and privileges, [d. at 4. It stops short, however, of endorsing a 
rule requiring a lawyer to return such materials In all circumstances. It recognizes that the offering party In some instances "may be 
seeking to rectify improper or unjust conduct ~ for example, the failure to disclose such documents In response to a production 
request clearly calling for them.ll Id. at 3. The Opinion concludes that in such circumstances, It would be ~thicaHy proper for the 
lawyer to retain the material so long as he or she notifies opposing counsel of their receipt and "refrain[sJ from using the materials 
untll a definitive resolution of the proper dlspositlon of the materials Is obtained from a court." Id. at 5. 

Neither the Arizona courts nor the past opinions of this Committee have Cited or discussed ABA Formal Op. 94-382. Several courts 
in other jurisdictions, however, have endorsed It. ThUS, reasoning that "a lawyer who uses privileged Information Improperly 
obtained from an opponent potentially subverts the litigation process," the Texas Supreme Court has recently held that ~ABA Formal 
Opinion 94-382 represents the standard to which attorneys should aspire In dealing with an opponent's privileged Informatlon. A In 
re Meador, 966 S.W.2d 346, 351 (Tex. 1998) (lawyer acted Improperly In using privileged documents which the lawyer's client 
secretly removed from defendants' offices, but holding that lawyer should not be disqualified because defendant had not shown that 
it had suffered harm and because disqualification would cause the client to suffer serious hardship).U1 The ABA Opinion also Is 
consistent with several other decisions that either predate It or do not explicitly refer to it.ill 

Not all jurisdictions, however, have embraced the Opinion'S reasoning. One appellate court in Gallfornla, which stili follows a version 
of the Model Code of Professional Responsibility, has held that a lawyer could use confidential Infonnation set forth In documents 
that his client obtained from an adverse party's employee and Was not reqUired to inform opposing counsel of their receipt, at least 
where the lawyer played no role In obtaining the documents and where the information In the documents was not prIVIleged. See 
Aerojet-General Corp. v. Transport Indem. Ins., 18 Cal. App. 4th 996, 1002-07, 22 Cal. Rptr. 2d 862, 865·68 (1993) (reversing 
sanctions against counseli documents contaIned the identity of a witness that plaintiff argued should have been disclosed In 
dlscovery).f.il Ethics committees in several other jurisdictions also have Issued opinions allowing a lawyer to make Similar use of 
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documents Innocently obtained from an opposing party ,f.2.l Those oplnlons, however, Interpreted provisions of the Model Code rather 
than the Mode! Rules, which are applicable In Arizona. It also Is not clear whether the documents at Issue in some of those opinions 
contained prlvUeged Information. 

n. RELEVANT OPINIONS OF THIS COMMITTEE. 

A. Ariz. Op. 88-08 (Oct. 24, 1988). 

In Ariz. Op. 88-08, a wife In a dissolution proceeding had surreptitiously tape-recorded her husband's deposition. During a break, 
the wIfe inadvertently left the tape recorder running and recorded a confidential communication between her husband and hIs 
counsel. [d. at 1. After later tistenlng to the conversation, the wife asked her lawyer to listen to It because It contained information 
that was highly damaging to her husband and his counsel. Id. 

The Committee concluded that the wife's lawyer could not listen to, rely on or otherwise use the tape recording. 1d. at 7·9, Finding 
that there were !treasonable grounds to believe that the InquIring attorney's client could face criminal prosecution If her conduct 
were disclosed," the Committee reasoned that If the lawyer were to listen to or use the Information on the tape-recording, the 
lawyer would: (I) violate ER 1.2(d) by assisting the client In her Improper conduct by allowing her to benefit from conduct that the 
lawyer knew was criminal or fraudulent; (iJ) expose the wife to possible criminal liability because any use of the tape's Information 
would lead Inevitably to the disclosure Of the tape's existence; and (Iii) breach ER 1.6's confidentiality requirements absent client 
consent to the disclosure of the tape's eXistence. 1d. at 7-8. It also found that because the cUent had not "demanded" that the 
lawyer listen to the tape, the lawyer was not required to withdraw from the representation. 1d. at o. 

The Opinion also conclUded that while nunder other circumstances, ER 4.1(b) might require that the Inquiring attorney inform 
opposing counsel that the private conversation with her client had been tape~recorded," ER 4.1(b) specifically exempted disclosures 
prohibited by ER 1.6 and, as such, the lawyer was prohibited from notifying opposing counsel without client consent because ER 1.6 
did not specifically authOrize such a disclosure. Id. at 9. 

B. Ariz. Op. 93-14 (Sept. 23, 1993). 

Ariz. Op. 93~14 also discusses Issues that are relevant here. In that Opinion, a client In a dissolution proceeding provided the lawyer 
with a cassette tape that the cHent had found In the client's residence. The tape contained a recording of a conversation between 
the client's spouse and an attorney who had represented the client's spouse in an earlier dissolution proceeding Involvln9 another 
party. Jd. at 1. When the cassette was found, the client had exclusive possession and use of the residence under the terms Of a 
temporary order entered In the dissolution proceeding. Id. 

EmphaSizing the absence of any facts to suggest that the client obtaIned the cassette through any improprIety or Illegal conduct, the 
Committee concluded that the inquiring attorney could listen to the tape If the client consented to It after being Informed that an 
attempt could be made to disqualify the lawyer If the lawyer listened to it. Id. at 3-4. The Opinion acknowledged that ABA formal 
Op. 92~368 caUs upon a lawyer, among other things, not to examine privileged or confidential material that Is Inadvertently sent to 
the lawyer by opposing counsel, but distinguished that Opinion on the ground that It was 'the [Client's] spouse, not the [Client's] 
spouse's attorney" who "left the tape behind." Id. at 4.L2.l 

The Opinion also noted that If the tape was an original belonging to the spouse, Pthe inqUirIng attorney may have a duty" under ER 
1.15 "to return the original to its owner," but the Opinion did not decide that Issue. Jd. at S. It did opine, however, that If the 
circumstances required Kdlsdosure of the existence of the tape or even its return to the spouse, the Inquiring attorney must obtain 
the client's consent after consultation" before taking any actIon. Id. It relied, among other thlngsr upon two ethics opinions from 
New York and Pennsylvania that expressed the view that without client consent, a lawyer may not disclose the fact that the client 
had obtained confidential information belonging to an adverse party. Id.LZl 

III, DISCUSSION 

The facts provided by the Inquiring attorney do not reveal what role, if any, the client played In assisting or Inducing her "ally· to 
provide her with copies of the ex~employer's documents. As the client's Involvement in obtaining the documents affects a lawyer's 
ethical obligations, the follOWing discusSion first analyzes those obligations if the "allyn prOVided the documents Without any 
prompting or aSSistance by the client and then examines a lawyer's obligations If client misconduct was involved. 

A. If No Client Misconduct Is Involved. 

Assuming that the documents were obtained through no misconduct by the lawyer's client. the ethical guidelines set forth In ABA 
Formal Op. 94-382 should govern because they strike the appropriate balance between a lawyer1s obligations to hIs or her client and 
those that a lawyer owes to an adverse party an<i Its counsel. 

The protection of the attorney-client privilege and work product Immunity should not be disregarded lightly, as lawyers cannot 
perform their professional roles unless they and their clients know that client communications and the lawyer's work product wll1 not 
be put on public display. Non-prIVIleged client confidences, although not riSing to the same level of Importance as privileged 
commUnications and materials, also are deserving of protectlonj particularly If they Involve proprietary or otherwIse sensitive 
information. The socIal value of those Interests also dictate against endorsing a rule that would encourage people to attempt to 
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override their protection unilateratly by engaging in subterfuge, espionage and deception. At the same time, the protections 
afforded to those Interests should not be permitted in aU circumstances to shield evidence of wrongdoing, especially when the 
information at Issue Is not privileged. 

ABA Formal Op. 94~382 accommodates those competing concerns by requiring a lawyer who receives such material from a third 
party (I) to refrain from further examination of the material or from making use of It, (i1) to notify opposing counsel of Its receipt, 
and (III) either to abide by that counsel's Instructions as to Its disposition or to seek a ruling from a court as to whether It may be 
used. By "freezing- the receiving counsel's use of the Information and by requiring oPPosing counsel to be notified of Its receipt, the 
policy minimizes the harm arising from the information'S disclosure while at the same time giving all parties the opportunity either to 
reach agreement as to what should be done about the disclosure or to seek aSSistance from a court to determine whether the 
Information deserves protection against further disclosure or use. 

The policy suggested by ABA Formal Op. 94-382 presupposes that the parties have a court from which they can seek relief. That Is 
not the case here as no litigation has yet been brought, and presumably cannot be brought unless, and until, the appropriate federal 
and/or state agencies authorize It. Nonetheless, the same considerations apply. Although no lawsuit has been flied, the necessary 
preflllng procedures have been Initiated and the parties to the matter ate clearly adverse. In such circumstances, the lawyer should 
refrain from reviewing or making use of the Information in the documents and notify the ex-emptoyer's counsel that they have come 
Into the lawyer's possession. At that juncture, It would be ethically permissible for the lawyer to retain (but not examine or use) the 
documents If he or she decldes It Is In the client's best Interest to contest their protected status once a lawsuit Is flied. 

Adhering to the procedures set forth in ABA formal Op. 94-382, however, is subject to one major qualification not discussed In that 
Opinion ~ cllent consent. Because the lawyer here tearned of the documents' existence as a result of his or her representation of the 
client and because no exception to ER 1,6{a) applies here, ER 1.6 requires client consent before the lawyer may notify the ex· 
employer or its attorney that the lawyer has received privileged or confidential material belonging to the ex-employer. See ER 1.6 
Comment (HThe confidentiality rule applies ... to aU Infonnat/on relating to the representation, whatever Its source,"); Ariz.. Op. 93-
14 (assuming lawyer had a duty to disclose to an adverse party the existence of a tape recording of a conversation between that 
party and his attorney, "the Inquiring attorney must obtain the client's consent" before makIng dIsclosure). Moreover, the facts set 
forth by the Inquiring attorney Indicate that the e.-employer would terminate the "ally" If his or her actions were discovered. If the 
lawyer antiCipates that the client will be concerned about the "any's" welfare, ER 1.2(a) also requires the lawyer to seek client 
consent before taking allY action. See ER 1.2(a} Comment ("In questions of means, the lawyer should assume responsibility for 
technical and legal tactical Issues, but should defer to the Client regardln9 such questions as .•. concern for third persons who 
might be adversely affected'.'). 

If the c!lent refuses to consent to notification, the considerations discussed earlier dictate that the lawyer stili should refrain from 
examining the documents Or making use of the information in them. The Committee's advice In Anz. Op. 93-14 Is not to the 
contrary. WhJle the Committee concluded that it was ethically permissible for the Inquiring attorney to listen to a tape-recording of 
what appeared to be a privileged conversation, the conversation at issue was between an opposing party In pending litigation and 
that party's attorney from an earlier lawsuit not involving the client. Additionally, the lawyer had grounds for believing that client's 
spouse either abandoned the cassette or carelessJy had left it at the client's residence, arguably waiving any applicable privilege, 
Here, In contrast, the communications at issue are between a potentially adverse party and its counsel concernIng the client's case 
and the lawyer has no reason to believe that the ex~employer's conduct has resulted In the waiver of any privilege. In such 
circumstances, the case for safeguarding the infonnatton against Improper use Is much stronger, especially given the Ukellhood that 
a court WOUld rule that the "ally's" misappropriation of the ex·employer's documents did not waive any privilege the ex-employer 
otherwise would have with respect to them. 

If the client refuses to consent to notification, the lawyer would not be required to withdraw from representing her. ER 1,16{a) 
mandates wlthdrawa1 only If "the representation wlll result In vlolatlon of the Rules of Professional Conduct or other law. n If the 
lawyer does not review or make use of the information In the documents, the lawyer's continuing representation of the client will not 
by Itself violate any of the Ethical Rules. See Ariz, Op. 88-08 at 6 {withdrawal not required where client was 'suggest[lng], but 
apparently ••. not demanding- that lawyer Usten to tape recording that client had Improperly made of a conversation between the 
opposing party and his lawyer}. Withdrawal, however, would be required If the client inSists that the lawyer review the documents 
or use the Information In them. Jd. 

If the client gives her consent and the lawyer notifies the ex~employer or Its counsel of the documents' receipt, the lawyer may not 
dlsclose the documents' SOUrce wIthout the client's consent as such informatJon falls within the scope of ER 1.6(a)'s bar because the 
lawyer learned that Information during the course of the lawyer's representation of the Client. 

The last Issue Is whether the lawyer may receive additional documents from the Client's "aUy." Based on the facts set forth above/ 
the lawyer knows that the "ally" is not authorized to disclose documents to the lawyer and that his or her receipt of those 
documents can only be the result of the "al/y's~ deception of others employed by the ex-employer. Once aware of those facts, the 
lawyer becomes an accomplice to that deception If he or she encourages the "ally" In any way to copy more documents. Such 
conduct would violate ER 8.4(c), which prohibits a lawyer from ~engag[ing] In conduct Involving dIshonesty, fraud, deceit or 
misrepresentatIon." As SUCh, the lawyer should tell his or her client to inform the "ally" that the lawyer will not accept any more 
COPies of the ex~employer's documents, 

B. If Client Misconduct Is Involved. 

Similar, but not Identical, considerations apply if the client solicited the "ally~ to obtain the documents or played an Illegal or 
improper role In assisting the "ally~ to secure them. 
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First, the lawyer should refrain from examining or using the materlals, both because of the reasons set forth In ABA formal Op. 94~ 
382 and because of the concern set forth In Ariz. Op, 8S-08 that such a review or use would allow the client to benefit from the 
misconduct and thereby lead the lawyer to violate ER 1.2(d). See ER 1.2(d) ('A lawyer shall not, , • assist a cilent[) In conduct that 
the lawyer knows Is criminal or fraudulent, •• '). for the reasons stated In ABA Formal Op, 94-382 and subject to client consent 
(discussed below), the lawyer should notify the ex-employer's counsel about the documents' receipt and then either abide by that 
counsel's instructions regarding their disposition or retain them pending a resolution of their status by a court. 

Second, because the lawyer learned of the documents as a result of the lawyer's representation of the client and because disclosure 
of the client's misconduct would adversely affect her substantive rights by possibly exposing her to criminal or other legal liability, 
ERs 1.2(a) and 1.6(a) prohibit the lawyer from notifying the ex-employer or its counsel of the documents' receipt without first 
obtaining cflent consent, See Ariz, Op. 88-08 at 9 (without client consent, lawyer may not Inform oPPosing counsel that the cllent 
has tape-recorded a privileged conversation between opposing counsel and the opposing party).lID If the client refuses to give 
consent, the lawyer may not further examine or use the documents, but the lawyer is not required to withdraw rrom representing 
her. See Id. at 6 (where client Improperly tape-recorded depOSition, lawyer was not required to withdraw from representation where 
the client had not demanded that the lawyer listen to It), If the dlent consents to notlneation, ER 1,6 forbids the lawyer from 
disclosing where he or she got the documents unless the client consents to such a disclosure, See ER 1.2 Comment (D"The lawyer is 
not permitted to reveal the cllent's wrongdoing, except where permitted or reqUired by ER 1.6")i Lake Havasu Community Hasp., 
Inc, v. Arizona Title Ins. & Trust Co., 141 Ariz. 363, 376, 687 P,2d 371. 384 (App, 1984) (lawyer retained by Insurance company to 
defend Insured cannot reveal to the Insurance company Information leamed from client or during course of engagement that might 
prejudice insured's right to Insurance coverage). 

Third, for the reasons given earlier, ER 8.4 bars the lawyer from accepting any more documents from the cllent1s "ally." 

Fourth, the lawyer must counsel the client about the possible legal consequences of her conduct and tell her to disconttnue It. If she 
refuses, the lawyer must withdraw from further representation. See ER 1.16(a) C'[A] lawyer ... where representation hlls 
commenced, shall withdraw from the representation of a client If: (1) the representation will result In vtolation of the Rules of 
ProfessIonal Conduct or other law~); In re American Continental Corp./Llncoln Savings & Loan Sec. Litlg., 794 f. Supp. 1424, 1452 
(D. Ariz. 1992) (attorneys must advise Clients In a clear and direct manner when the client violated the law, and If the client 
continues the objectionable actiVity, the attorney must withdraw). 

Fifth, If the client refuses to discontinue the conduct and If the lawyer concludes that her actions will be illegal, ER. 1.6(c) allows, but 
does not require, the lawyer to disclose the client's Intention to the ex-employer or other appropriate authorities. ER 1.6 (c) ("A 
lawyer may reveal the Intention of his cltent to commit a crime and the Information necessary to prevent the crime.~). ER 1.6 (e)1 
however, does not allow such a disclosure if the lawyer believes the conduct Is merely -fraudulent"' rather than crlmlnar. Id.; cf. 
Rule 42 of the Rules of the Supreme Court, Terminology ("IFraud' or 'Fraudulent' denotes conduct having a purpose to deceive and 
not merely negngent misrepresentation or failure to apprise another of relevant Information."). ER 4.1 (b) also does not authorize 
such a disclosure, Although it prohibits a lawyer from knowingly "foU[lng) to disclose a materlol fact to a third person when 
disclosure Is necessary to avoid assisting a crIminal or fraudulent act by a cUent,· the RuJe Is qualified by the phrase ·unless 
disclosure is prohibited by ER 1.6. ~ Because ER 1.6(c) authorizes disclosure only of an Intention to commit a crime and not merely 
an intention to commit a fraudulent act, ER 4.1(b) does not authorize the lawyer to disclose the activity without client consent. 

CONCLUSIONS 

1. The lawyer should (I) refrain from further examination of the documents or from making any use of theml (iI) sublec:t to client 
consent, notify the ex-employer's counsel of theIr receipt, and (Ill) if such notification Is made, either abide by that counsel's. 
instructions as to their disposition or seek a ruling from a court as to whether they may be kept or used. 

2. The lawyer may not use the information in the documents unless the ex~employer consents Or a court issues a ruling allowing the 
lawyer to use the Information. 

3. The lawyer may not continue to accept other such documents In the future. Whether or not the ex~employer's counsel Is notified, 
the lawyer must ask the cHent to Inform the employee that the lawyer wl/l not accept any further documents from the employee. 

4. Under the facts presented, the lawyer has an obligation not to use the Information without the ex-employer'S consent or a court 
ruling authorizing such use. The steps the lawyer should faflow are described above In Conclusion #1. Additionally, if client 
misconduct was Involved In obtaining the documents, the client should be counseled about the possible legal consequences of her 
conduct and be told to discontinue it. 

(1) Formal Opinions of the COrllmittee on the Rules of Professional Conduct are advisory In nature only and are not binding In any 
dlscipllnary or other legal proceedings. 6 State Bar of Arizona 2001 

(2] See also Weeks v, Samsung Heavy Indus" Ltd" No, 93-C-4899. 1996 U.S, Dist, LEXIS 7397 at 7-8 (N,D. III. May 30,1996) 
(granting motion for protective order directing the return of an opposing counsel's bnllng statement that was obtained through an 
undIsclosed source; endorsing ABA Formal Opinion); Utah Op. 99-01 (Jan. 29, 1999) (discussing ABA Formal Opinion with approval 
and concluding that under ER 8.4 "an attorney in possession of an opposing party's attorney-client communications for which the 
attorney-client privllege has not been Intentionally waived should ad'Jise oppOSing counsel of the fact of Its disclosure, regardless of 
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the specific facts surrounding its disclosure"). 

[3] See In re Shell Oil Refinery, 143 F.R.D. 105, 106-09 (E.D. La. 1992) (ordering, Inter alia, that plaintiff'. coun.e' could 110t u.e 
Informat!on that counsel had learned from documents he obtained from a current employee of corporate adversary; counsel's 
receipt of documents was 'Inappropriate and contrary to fair play·); lIpl" v. Bender, 644 N.E.2d 1300, 1302-05 (N.Y. ct. App. 1994) 
(lawyer Improperly used privileged materials that the client took from a stack of materials opposing counsel left at conference table 
at a hearing; affirming dismissal of complaint as a sanction where lower courts had characterized client's and her lawyer's conduct 
as "a threat to the attorney-cHent privllege. to the concept of civilized orderly conduct among attorneysl and even to the rule of 
law"). 

[4] But see State Compensation Ins. Fund v. WPS, Inc., 70 Cal. App. 4th 644, 654-57, 82 Cal. Rptr, 2d 799,606-08 (1999) 
(distInguIshing AeroJet on the ground that the Information at issue In that case was not prIvileged and generally adoptIng the 
standard of ABA Formal Op. 92~368 to require that uwhenever a lawyer ascertains that he or she may have privileged attorney·cllent 
material that was inadvertently provided by another, that lawyer must notify the party entitled to the prlvile9E of that fact"; 
disposition of document to be governed by agreement Or court order). 

[5) See, e.g" Md. Op. 89-53 (1989) (Model Code) ("A lawyer who receives from an unidentified source caples of documents 
belonging to an opposing party has no obllgatlon to reveal the matter to the court or the opposlng party. The lawyer should keep 
copies to avoid destruction of the evidence; however, if the lawyer receives original documents he must attempt to return them to 
the rightful owner.') (a. Quoted In ABA Formal Op. 94-382); Mich. Op, CI-970 (Oct. 5, 19B3) (Model Code) ('A lawyer who comes 
into possession of an Internal private memorandum of the opposite party during litigation" may use the document at trial for 
impeachment purposes fn civil rights action "provided that the lawyer or client did not procure or participate in the removal of the 
document"; document at Issue was !Ian internal self~evaluatlng and critical report by the county's affirmatIve action offlcerft)i Va. 
Op, 1076 (1966) (Model Code) ("The [receiving] lawyer may retain, read, and make use of material from his opponent's file that 
was sent to him by an unknown third party," although opPosing counsel should be natmed of their receiPt as a matter of 
"profeSSional courtesy"). overruled, Va. Op. 1702 (Nov. 24, 1997) (Model Code) (endorsing ABA Formal Op. 94-382 as 'fairly balanc 
ring] the competing interests" and overruling eariler opinion; "a 'use whatever you have, no matter how you got it' rule: may reflect 
the rules of the marketplace," but "'[h)lgher standards should prevail In the practice of law'''), 

(6) One member of the Committee dissented from the Opinion, arguing that the Opinionls distinction of ABA Format Op. 92~368 was 
"unjustifiabl(e)" and concluding tllat "[tJhe inquiring lawyer should return the tape without listening to it and pursue the matter 
througl1 proper moUon to the court." Ariz. Op. 93~14 at 6. 

[7] New York City Sar Ass'n Op. 1989-1 (March 13, 1989) (Model Code) (under Disciplinary Rules, althoLlgh a lawyer was under an 
ethical obligation to notify opposing counsel that a client had Improperly obtained confidential communications between opposing 
cellOsel and that counsel's client, the lawver was ethically barred from notifying OPPOsing counsel wlthout client consent because 
"tile fact that the inquirer has obtained the documents through an unauthorized interception Is a 'secret' within the meaning of OR 
4-10I(A)"}; Philadelphia Bar Ass'n Op. 91-19 (l99l) (Model Rules) (without client consent, Rule 1.6(a) "affirmatively prOhibit. 
disc(osure" to opposing counsel that client had innocently taken a letter written by oppOSing counsel when it became mlxed·up with 
client's own papers). 

(8) The Committee reached a contrary conclusion In Ariz. Op. 80-23 (Oct. 8, 1980), an Opinion that was written before Ariz.ona's 
adoption of the Model Rules. That Opinion concluded that where a client had secretly copied part of opposing counsel's file without 
hiS lawyer's knowledge, ArIzona's version of the Model Code required the lawye:r to call upon his client to rectify the fraud, and, jf 
the client refused or was unable to do so, the lawyer was ethically required to advise opposing counsel that hiS file had been copied. 
In Ariz. Op. 88-08 the Committee concluded that while that Opinion's result may have been correct under Arizona's version of the 
Model COde, ER 1.6 forbids such a disclosure without cllel1t consent. See Ariz. Op. 88-08 at 10. 
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GALLAGHER Be KENNEDY 
---- P.A. -----

LAWOFFJCES 

PAUL K. CHARLTON 
DIRECT DIAl: (602) 530-8585 

E-MAIL: PAUL.CHARLTON@GKNET.COM 

VIA ELECTRONIC MAIL 

tratosm@gtlaw.com 

Mark G. Tratos 
Greenburg Traurig 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, NV 89169 

March 2, 2012 

2575 EAST CAMELBACK ROAD 
PHOENIX, ARIZONA 85016--9225 

PHONE: (602) 530-8000 
FAX: (602) 530-8500 
WWW.GKNETCOM 

Re: Receipt and Use of Privileged Information 

Dear Mr, Tratos: 

We are in receipt of your letter dated March 1,2012, regarding your receipt and use of 
privileged information provided by our firm to our client. Such receipt and use constitutes a 
violation of Arizona Law, and a number of ethical rules, principal among them, Ethical Rules 4.2 
and 4.4. 

PKC:gk 
cc: Pamela M. Overton (via e-mail) 

Tracy 1. Weiss (via e-mail) 
Troy A. Bid (via e-mail) 

Very truly yours, 

~~ 
/BY: 

Paul K. Charlton 
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GreenbergTraurig 

Mark G. Tratos, Esq. 
Tel: 702.938·6888 
tratosm@gtlaw.com 

March 2, 2012 

Via Email 

Glen Hallman 
2575 E. Camelback Road 
Phoenix, AZ 85016-9225 

Re: GCSD v. SNW and Members of tile Hllalapai Tribal Council 

Dear Mr. Hallman: 

I am in receipt or your firm's letter of this morning asserting ethical violations under 
Arizona's ethical rules and the motion you just filed requesting to strike GCSD's exhibits. 
We completely disagree with your contentions believing you have violated your duty of ' 
candor to the tribunals that we have appeared in front or in a effort to steal GCSD's I' 

intangible property rights in the management agreement of the Skywalk. I 

Nevertheless, if you wish, we will stipulate that our pleadings be placed under seal I 
during the pendency of your motion. Further, I note that your motion, containing the exact 
exhibits that are in dispute, were not filed under seal either. Therefore, we would stipulate! 
that you could place them under seal as well if you so desire. 

ce: Paul Charlton 

Very truly yours, 

GREENBERG TRAURIG, LLP 

GREENBERG TRAUR:G, LL? D ATTORl'IEYS AT LAW • WWW.G1U,''''.('O~1 
.177) Hllwani H\JgtlC~ Pilr'.<\.'/al', Su~(.' -100 North .. las Vega>:, N~Vd(~<l 1'')1611 • "~I "'07 .79? . .1773 D F,," 702.792.0002 
LV 419.692.456v1 126465.011000 

.,.!, ... ,.,-

DE ..... \·it~~ 

,.)., .... 
,I,:;' 

lUilIOl 
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