
United States Court of Appeals
for the Federal Circuit

:f .....

2012-5035,-5036,-5043

SHELDON PETERS WOLFCHILD, ERNIE PETERS LONGWALKER,

SCOTT ADOLPHSON, MORRIS J. PENDLETON, BARBARA FEEZOR

BUTTES, WINIFRED ST. PIERRE FEEZOR, AUTUMN WEAVER, ARIES

BLUESTONE WEAVER, ELIJAH BLUESTONE WEAVER, RUBY M1NKEL,

LAVONNE A. SWENSON, WILLIS SWENSON, AARON SWENSON,

BEVERLY M. SCOTT, LILLIAN WILSON, MONIQUE WILSON, SANDRA

COLUMBUS GESHICK, CHERYL K. LORUSSO, JENNIFER K. LORUSSO,

CASSANDRA SHEVCHUK, JASON SHEVCHUK, JAMES PAUL WILSON,

EVA GRACE WILSON, BENITA M. JOHNSON, and KEVIN LORUSSO,

Plaintiffs-Cross Appellants,

and

ANITA D. WHIPPLE et al, Descendants of Lucy Trudell, BONNIE RAE LOWE,

et al, Descendants of Joseph Graham, et al, LENOR ANN SCHEFFLER

BLAESER et al, Descendants of Jotm Moose, and MARY BETH LAFFERTY, et

al,

Plaintiffs,

and

COURSOLLE DESCENDANTS and ROCQUE AND TAYLOR

DESCENDANTS,

Plaintiffs,

and

DEBORAH L. SAUL, LAURA VASSAR, et al, LYDIA FERRIS et al,

DANIEL M. TRUDELL, et al, and ROBERT LEE TAYLOR, et al, and DAWN

HENRY,

Case: 12-5035      Document: 82     Page: 1     Filed: 11/13/2012



and
Plaintiffs,

RAYMOND CERMAK , SR., (acting individually and under a power of attorney
for Stanley F. Cermak, Sr.), MICHAEL STEPHENS, et al, JESSE CERMAK, et

al, DENISE HENDERSON, DELORES KLINGBERG, SALLY ELLA ALKIRE,
PIERRE ARNOLD, JR., GERTRUDE GODOY et al.,

Plaintiffs,
and

JOHN DOES 1-30, W1NONA C. THOMAS ENYARD, and KITTO, et al.,

Plaintiffs,
and

FRANC1NE GARREAU, et al.,

Plaintiffs,
and

FRANCIS ELAINE FELIX,

Plaintiff,
and

KE ZEPHIER, et al.,

Plaintiffs,
and

LOWER SIOUX INDIAN COMMUNITY,

Plaintiff,
and

PHILIP W. MORGAN,

Plaintiff,

Case: 12-5035      Document: 82     Page: 2     Filed: 11/13/2012



and

REBECCA ELIZABETH FELIX,

Plaintiff,

and

VERA A. ROONEY, et al.,

Plaintiffs,

and

DANNY LEE MOZAK,

Plaintiff-Cross Appellant,

and

DAWN BURLEY, et al.,

Plaintiffs-Cross Appellants,

and

HARLEY ZEPHIER, SR.,

Plaintiff-Cross-Appellant,

and

JOHN DOES 1-433,

Plaintiffs-Cross Appellants,

and

JULIA DUMARCE, et al.,

Case: 12-5035      Document: 82     Page: 3     Filed: 11/13/2012



Plaintiffs-Cross Appellants,

and

RAYMOND COURNOYER, SR., et al., JERRY ROBINETTE, et al., SANDRA
KIMBELL, et al., CHARLENE WANNA, et al., and LESLIE LEE FRENCH, et

al.,

Plaintiffs-Cross Appellants,

and

KRISTINE ABRAHAMSON,

Plaintiff-Cross Appellant,

and

VICTORIA ROBERTSON VADNAIS,

Plaintiff-Cross Appellant,

V.

UNITED STATES,

Defendant-Appellant.

BRIEF OF APPELLEES/CROSS-APPELLANTS

Case: 12-5035      Document: 82     Page: 4     Filed: 11/13/2012



Form9

FORM9, Certifl_ateof Interest

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

Wolfchf[d, et el. " v. UnitedStates

No. 2012-5043

CERTIFICATE OF INTEREST

Counsel for the Cootitloner) (appellant) (respondent) (appellee) (amleus) (name of party)

Erick G, Kaarda[ certifies the foUowing (use "_Ione" if applicable; use extra sheets

if neoessary):

1, The full name of every party or amlcus represented by me In:

Listed on the attached letter. In the Court of Federal Claims, I represent all plaintiffs.

2. The name of the real party In interest (if the party named in the caption Is notthe real

party in.interest) represented by me is:
Same as #1.

3, All parent corporations and any publioly held companies that own I 0 percent or more
of the stock of the party or aminus curiae represented _ me are:

None.

4, [] The names of all law firms and the partners or assceiates that appeared for the party
or amious now represented by me In the trial court or agency or are expected to appear In this
gourt are: • -

Mohrman & Kaardal, p.A., Edck G. Kaardal, William F. Mohrrnan

Date

Please 5Tote: _kll questions must be answered
c_: Counsel of Ret:ord

ignature of counsel

-Printed game of counsel

124

Case: 12-5035      Document: 82     Page: 5     Filed: 11/13/2012



I

ER[C,,KG. KA._RDAL

MOHRMAN _ KAARDAL, P.A.

ATTORNL_t'S AND COU _RS AT LAW .

S3 Soun_ S_x'n4 SrS_T
SUITE4100

MINNEAPOLIS, MfNNESOTA B0402

9;2o12

VIA FACSIMILE (202-275-9678)

U-_ted States Court of Appeals
Fedezd C_lccuit
Atm: Chfisdnc

Clerk of Court.
717 Madison pl,ce lqw, Room 401

Wssldngton, D.C. 20439

Re_ Wolt'e_ild et al. v, Ur_ted States

TKt:EPHONE: Q 12JS_-I "10"74
F,_S_Mtt.Z: e i 2-341; I 0"70

WmrEe_ E-M/aJ I¢,_aom. _mO.AW.COM

DearChrlstm¢

Pursuant toyour verbal _equest, I confirm that my law finn and Irepresent the

following patties:

SHELDON PE/ERS WOI2CHILD, ERNIE PETERS LONGWALKEI_ SCOT1"

ADOLPHSON, MOI_mS J.PENDLETON, BARBARA _EZOR BUTI_,

ST.vmm_ Fm_zo_ Atrnm_ WaiVER, ARmS BUm_. ONE
WEAVER, ELIJAH BLUESTONE.WEAVEK ,RUBY _, L&VONI_ A.

SWENSON, W]I//S SWEN$ON, AAEON 8WENSON, BEVERLY iVLSCOTY, .
LILLEthN WI!-Z.ON, MONIQUE WILSON, SANDRA COLUMBUS GESHICK,

crmaYL _c LoRUs.so, _ m LORusso, c_sm_m_ SHEVCHU_
jASON SHEVCHUK, JAMES PAUL WILSON, EVA GRACE WILSON,

BENITA M. JOHNSON, end KEVIN LOKUSSO. *

If you have _ questions or c0ncems, please.do n0t'hesimtc to contact me.

@

Case: 12-5035      Document: 82     Page: 6     Filed: 11/13/2012



TABLE OF CONTENTS

TABLE OF AUTHORITIES ...................................................................................... v

STATEMENT OF RELATED CASES .................................................................... 1

JURISDICTIONAL STATEMENT .......................................................................... 1

STATEMENT OF THE ISSUES FOR CROSS-APPEAL ....................................... 2

STATEMENT OF THE CASE ................................................................................. 3

STATEMENT OF FACTS ........................................................................................ 8

I. Status Quo Since 1980 Act ........................................................................... 8

A. In 2002, the Government Completes Sale of Minnesota Sioux

Reservation Under 1863 Acts without Reserving 7,680 Acres .............. 8

B° After the 1980 Act, Interior Assumed that the Loyal

Mdewakanton Group Was Entitled to No Benefits, Land nor

Money, from the Three Minnesota Mdewakanton Sioux

Reservations ............................................................................................ 9

II. The 1980 Act is Unambiguous In that It Does Not Repeal the 1863

Acts and the 1888-1890 Appropriation Acts in Favor of the 1886

Mdewakanton Group .................................................................................. 18

III. The Legislative History of the 1980 Act Omitted and

Mischaracterized Facts Concerning 1886 Mdewakanton Group's

Statutory and Administrative History ......................................................... 19

A. The Mdewakanton Sioux Prior to the February 16, 1863 Act .............. 19

B. The 1862 Sioux Uprising ...................................................................... 20

C. Congress's Initial Efforts to Compensate the Loyal Mdewakanton ..... 22

D. The Second Act of 1863 Does Not Supersede the First Act of

1863 ....................................................................................................... 24

Case: 12-5035      Document: 82     Page: 7     Filed: 11/13/2012



E. Interior's Initial Efforts in 1865 to Set Apart 7,680 Acre
Reservation ............................................................................................ 25

F° Congress' Subsequent Efforts to Compensate the Loyal

Mdewakanton As Determined by the 1886 Census and the 1888-

1890 Appropriations Acts ..................................................................... 27

G° Interior Implementation of 1863 and 1888-1890 Acts: Private

Lands Purchased, Lands Set Apart for Loyal Mdewakanton as

Reservations, Red Sea! Certificates, Land Assignment System,

Pipestone Census Rolls ......................... ,............................................... 30

H. The Department Did Not Allot the 1886 Lands under the 1887

Dawes Act (GAA) Which Was Repealed by the 1934 IRA ................. 34

I° Interior by 1935 Recognizes the Setting Apart of the

Reservations for the 1886 Mdewakanton and the 1886

Mdewakanton Group's Temporary Subgroup Communities Are

Established With Powers Delegated to the Communities By

Interior Under the 1934 IRA Consistent With the 1863 Acts, the

1888-1890 Appropriation Acts and IRA ............................................... 35

J. IRA Lands Added to Existing Reservations for 1886

Mdewakanton Group Under IRA Section 7 .......................................... 42

K. The 1886 Mdewakanton Reservations Were Not Terminated in

the Termination Era of Federal Policy (1943-1961) ............................. 44

L. Funds Derived From Reservation Lands Held in Tribal Trust

Accounts For 1886 Mdewakanton Group ............................................. 44

SUMMARY OF ARGUMENT ............................................................................... 46

ARGUMENT • 47

I° The CFC Erred in Not Granting Cross-Appellants Summary

Judgment for Post-1980 Act Community Revenues and on the Land

Claim .......... . ................................................................................................ 47

°°°

111

Case: 12-5035      Document: 82     Page: 8     Filed: 11/13/2012



Ao The Cross-Appellants Have Standing as a "Tribe, Band or Other

Identifiable Group of American Indians" and Have Meritorious

Claims Under the INIA, 1863 and 1888-1890 Acts .............................. 48

B. Proof of Coverage of 1NIA Means a Federal Fiduciary

Relationship to 1886 Mdewakanton Group .......................................... 58

C° Interior Violated Its Fiduciary and Statutory Duties By Not

Requiring a Sharing of Both Pre- 1980 and Post- 1980 Act

Community Revenues - Damaging the 1886 Mdewakanton

Group ....................... i ............................................................................. 58

II. The Government's Money-Mandating Duty Defense is Without

Merit ........................................................................................................... 60

III. The Statute of Limitations Defense is Again Unavailing .......................... 65

IV. The Government's Arguments That Congress Did Not Repeal Any

Part of the Tribal Judgment Act Are Erroneous ......................................... 70

CONCLUSION ....................................................................................................... 71

iv

Case: 12-5035      Document: 82     Page: 9     Filed: 11/13/2012



ADDENDUM

Judgments and Opinions on Appeal:

Wolfchildv. United States, 96 Fed. CI 302 (Dec. 21, 2010) (,Wolfehild VII") ..... A1

Wolfehild v. United States, 96 Fed. CI 302 (Dec. 21, 2010) (" Wolfehild VIII").. A52

Judgment dated August 5,2011 ................................................................... A90

Corrected Judgment dated August 22, 2011 .................................................... A91

Wolfehild v. United States, 96 Fed. CI 302 (Dec. 21, 2010) ("Wolfehild IX') . A92

Statutory Addendum:

25 U.S.C. § 177 -Purchases or Grants of Lands From Indians (Indian Non-

Intercourse Act (INIA))

Treaty with the Sioux - Mdewakanton and Wahpakoota Bands, 1858

Act of Feb. 16, 1863, 12 Stat. 652

Act of Mar. 3, 1863, 12 Stat. 819

Act of June 29, 1888, ch. 503, 25 Stat. 217, 228-29

Act of Mar. 2, 1889, ch. 412, 25 Stat. 980, 992-93

Act of Aug. 19, 1890, ch. 807, 26 Stat. 336, 349

Act of June 18, 1934, ch. 576, 48 Stat. 984, Indian Reorganization Act (Wheeler-

Howard Act)

Act of Dec. 19, 1980, 94 Stat. 3262, PL 96-557

V

Case: 12-5035      Document: 82     Page: 10     Filed: 11/13/2012



TABLE OF AUTHORITIES

Cases

Bear v. United States, 611 F. Supp. 589 (1985) ..................................................... 58

Burich v. United States, 366 F.2d 984 (1966) ......................................................... 66

Carcieri v. Salazar, 555 U.S. 379 (2009) ........................................................... 6, 36

Central States, Southeast & Southwest Areas Pension Fund v. Central

Transport, Inc., 472 U.S. 559 (1985) .................................................................. 64

Crandon v. United States, 494 U.S. 152 (1990) ..................................................... 60

Crooks v. SMS(D)C, 1 Shak. A.C. 140 (1998) and 4 Shak. T.C. 92

(2000) ................................................................................................................... 10

DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S.

425 (1975) ............................................................................................................ 56

Delaware State Coll. v. Ricks, 449 U.S. 250 (1980) ............................................... 68

Duncan v. United States, 667 F.2d 36 (1981) ......................................................... 67

Fallini v. United States, 56 F.3d 1378 (Fed. Cir. 1995) ......................................... 68

Friedman v. United States, 310 F.2d 381 (1962) .................................................... 66

Gitchel v. Minneapolis Area Director, 28 IBIA 46 (1995) .................................... 17

Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51 (2d Cir.

1994) .................................................................................................................... 52

Goodman v. Goodman, 907 P.2d 290 (Wash. 1995) .............................................. 67

Goodrich v. United States, 434 F.3d 1329 (Fed. Cir. 2006) ................................... 68

vi

Case: 12-5035      Document: 82     Page: 11     Filed: 11/13/2012



Hopland Band of Pomo Indians v. United States, 855 F.2d 1573 (Fed.

Cir. 1988) ............................................................................................................. 66

Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F.

Supp. 649 (D. Me. 1975) ............ ... ...................................................................... 50

Kinsey v. United States, 852 F.2d 556 (Fed. Cir. 1988) ......................................... 68

Maxam v. Lower Sioux Indian Cmty. of Minnesota, 829 F. Supp. 277

(D. Minn. 1993) ................................................................................................... 16

McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164 (1973) ......................... 47

Medawakanton and Wahpakoota Bands of Sioux Indians v. United

States, 57 Ct. C1. 357 (Ct. C1. 1922) .................................................................... 20

Mitchell v. United States, 10 C1. Ct. 787 (1986) ..................................................... 67

Moe v. Confederated Salish & Kootenai Tribes of Flathead

Reservation, 425 U.S. 463 (1976) .......................................................................... 7

Mohegan Tribe v. Connecticut, 483 F. Supp. 597 (D. Conn. 1980) ....................... 50

Montoya v. United States, 180 U.S. 261 (1901) ................................... . ................. 52

Narragansett Tribe of Indians v. Murphy, 426 F. Supp. 132 (D.R.I.

1976) .................................................................................................................... 50

Narragansett Tribe of Indians v. Southern Rhode Island Land Dev.

Corp., 418 F. Supp. 798 (D.R.I. 1976) .......................................................... 50, 51

Oneida Indian Nation of N. Y. State. v. Oneida County, 470 U.S. 226

(1985) ................................................................................................. 50, 51, 61, 66

Oneida Indian Nation of N.Y. State. v. Oneida County, 414 U.S. 661

(1974) ................................................................................................................... 50

Pueblo of Isleta ex rel. Lucerto v. Universal Constructors, Inc., 570

F.2d 300 (10th Cir. 1978) .................................................................................... 50

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977) .............................................. 47

vii

Case: 12-5035      Document: 82     Page: 12     Filed: 11/13/2012



Rosebud Sioux Tribe v. United States, 75 Fed C1. 15 (2007) ................................. 66

Ross v. SMS(D)C, 1 Shak. T.C. 86 (1992) .............................................................. 11

Shakopee Mdewakanton Sioux (Dakota) Cmty v. Babbitt, 906 F. Supp.

513 (D. Minn. 1995) ............................................................................................ 15

Smith v. Babbitt, 100 F.3d 556 (8th Cir. 1996) ................................................. 15, 17

Smith v. Babbitt, 875 F. Supp. 1353 (D. Minn. 1995) ............................................ 17

Smith v. Haliburton, 1982 U.S. Dist. LEXIS 14243 (D. Minn. Aug. 23,

1982) .................................................................................................................... 18

Smith v. SMS(D)C, 1 Shak. A.C. 62 (1997) ............................................................ 11

Solem v. Bartlett, 465 U.S. 463 (1984) ................................................................... 56

Solon Lodge No. 9 Knights of Pythias Co. v. IonicLodge Free Ancient

and Accepted Masons No. 72 Co., 101 S.E.2d 8 (N.C. 1957) ............................ 67

South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998) .................................. 56

U.S. v. 2,005.32 Acres of Land, More or Less, Situate in Corson

County, S.D., 160 F. Supp. 193 (D.S.D. 1958) ................................................... 48

US. v. Drummond, 42 F. Supp. 958 (W.D. Okla. 1941) ........................................ 47

United States v. Candelaria, 271 U.S. 432 (1926) ................................................. 52

United States v. Hvoslef 237 U.S. 1 (1915) ........................................................... 60

United States v. Mason, 412 U.S. 391 (1973) ......................................................... 64

United States v. Mitchell, 463 U.S. 206 (1983) .......................................... 60, 64, 65

United States v. Navajo Nation, 129 S. Ct. 1547 (2009) ........................................ 61

United States v. Navajo Nation, 537 U.S. 488 (2003) ............................................ 60

United States v. Taylor, 104 U.S. 216 (188!) ......................................................... 68

United States v. White Mountain Apache Tribe, 537 U.S. 463 (2003) ................... 60

Vlll

Case: 12-5035      Document: 82     Page: 13     Filed: 11/13/2012



Western Pequot Tribe of Indians v. Holdridge Enters. Inc., et al., Civil

Action Numbered H76-193 (D. Conn.) ............................................................... 51

White Mountain Apache Tribe, 537 U.S. (2003) .............................................. 61, 64

Wolfchild v. United States, 101 Fed. C1.54 (2011) ......................................... passim

Wolfchild v. United States, 62 Fed. C1. 521,526-27 (Fed. C1.2004) ............. passim

Statutes

25 U.S.C. § 479 ....................... . ................................................................................... 6

25 U.S.C. §§ 1751-60 .............................................................................................. 51

Act of Aug. 19, 1890 ............................................................................................... 31

Act of June 29, 1888 ............................................................................................... 31

Act of March 2, 1889 .............................................................................................. 31

Act of Aug. 19, 1890 ............................................................................................... 29

Act of Dec. 19, 1980 ......................................................................................... 56, 57

Act of Feb. 16, 1863 .................................................................................... 30, 31, 37

Act of Feb. 25, 1901 ................................................................................................ 34

Act of June 18, 1934 ......................................................................................... 35, 44

Act of June 29, 1888 ............................................................................................... 29

Act of Mar. 2, 1889 ................................................................................................. 29

General Allotment Act (or Dawes Act, or Dawes Severalty Act of

1887), Feb. 8, 1887 .............................................................................................. 35

Other Authorities

A. Kozinski, Should Reading Legislative History Be an Impeachable

Offense?, 31 Suffolk U. L. Rev. 807, 813-14 (1998) ............................................. 4

ix

Case: 12-5035      Document: 82     Page: 14     Filed: 11/13/2012



American State Papers 142 (1823) .......................................................................... 49

Cohen's Handbook of Federal Indian Law (2005 ed.) ......................... 37, 44, 48, 49

Corrine L. Monjeau-Marz, Alexander Ramsey's War of Words,

Minnesota Heritage ............................................................................................. 28

Kenneth Carley, The Dakota War of 1862 ............................................................. 28

Mark Diedrich, Old Betsy: the Life and Times of a Famous Dakota

Woman and Her Family (1995) ........................................................................... 27

Roy W. Meyer, History of the Santee Sioux (1993) ............................................... 27

Roy W. Meyer, The Canadian Sioux Refugees from Minnesota .................. : ........ 28

William E. Lass, The Removal From Minnesota of the Sioux and

Winnebago Indians .............................................................................................. 28

William J. Stewart, Settler, Politician and Speculator in the Sale of the

Sioux Reserve, Minnesota History (Fall 1964) ......................................... . ............ 8

William Watts Folwell, A History of Minnesota (1961) ........................................ 28

X

Case: 12-5035      Document: 82     Page: 15     Filed: 11/13/2012



STATEMENT OF RELATED CASES

The Appellees/Cross-Appellants (hereafter "Cross-Appellants") agree with
the government's Statement of Related Cases. _

JURISDICTIONAL STATEMENT

This cross-appeal is from a judgment, that is a certification of final judgment
as to fewer than all of the claims under RCFC 54(b). Jurisdiction is based on 28

U.S.C. § 1295(a)(3).

U.S. Brief at 1.
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STATEMENT OF THE ISSUES FOR CROSS-APPEAL

The Cross-Appellants are the 1886 Mdewakanton Group. The 1886

Mdewakanton Group is the group which lineally descends from the 1886 censuses

of loyal Mdewakanton relative to the 1862 Sioux Uprising, which voted on

November 17, 1934 to accept the 1934 Indian Reorganization Act (IRA), which is

the statutory beneficiary of the 1863 and 1888-1890 Acts, and which continues to

reside in Minnesota today. Since enactment of the 1980 Act, Interior, based on a

misinterpretation of the text of the 1980 Act, has approved distribution of

community lands, revenues and benefits exclusively to three temporary IRA-

recognized subgroup communities with zero benefits to the larger 1886

Mdewakanton Group. The three subgroup communities are "temporary" under the

IRA because their constitutions approved by Interior in 1936 and in 1969 are

unnecessary for Interior to carry out its statutory mandates for the 1886

Mdewakanton Group - including the statutory use restriction recognized by this

Court. With Interior's post-1980 approvals, community membership at the three

reservations since 1980 is no longer based on indigenous relationships; in a type of

cultural genocide, 1886 Mdewakanton are being refused community membership

and being removed from community membership. Additionally, Interior completed

in 2002 the sale of the former Minnesota Sioux reservation without setting apart

7,680 acres of the reservation for the 1886 Mdewakanton Group -- an amount of

acreage acknowledged by the Department in 1865 for such a reservation, but later

sold.

(1)Whether the United States is responsible for Indian Tucker Act monetary

damages when, after the enactment of the 1980 Act, the government allowed

all land and monetary benefits to be distributed only among the three

subgroup community members and not the 1886 Mdewakanton Group

despite the statutory use restriction on the lands.

(2)Whether the culturally identified descendents of the 1886 Mdewakanton

Group are a tribe or band under the Indian INIA and the IRA, regardless of

membership within the three temporary subgroup communities, and thus, are

beneficiaries of the statutory use restrictions under the 1863 and 1888-1890

Acts.
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STATEMENT OF THE CASE

The Cross-Appellants - the 1886 Mdewakanton Group - appeal that the

CFC be reversed and instructed to not only enter the judgment of $673,944, but

also to enter summary judgment on all Cross-Appellants' claims.

By 1935, the Department recognized that three reservations in Minnesota,

totaling about 1,000 acres, had been set apart under the 1863 and 1888-1890 Acts

as reservations for the 1886 Mdewakanton Group. In about 1937, the Department

purchased about 1,600 acres of additional lands which were set apart and added to

the pre-existing reservations. Under the 1934 IRA, section 7, these so-called "IRA

Lands" are subject to the same statutory use restrictions under the 1863 and 1888-

1890 Acts as are the 1886 lands. 2

Prior to enactment of the 1980 Act, Interior misrepresented to Congress the

legal history. Interior used a "convoluted" communication approach to Congress

including misrepresentations. 3

However, under the Presentment Clause, as Interior knows, the two Houses

and the President agree on the text of statutes, not on the committee reports or

z Indian Reorganization Act of 1934 (IRA), ch. 576, 48 Stat. 984.

3 Wolfchild VII at 309-10 ("The issues on remand are complex, reflecting both the

convoluted and lengthy history of the federal government's relationship with the

group of Indians who are plaintiffs and the extensive prior proceedings in this

litigation.").
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agency statements. The President signs the text of the statute. The President does

not sign onto the legislative process.4 "To give substantive effect to [the] flotsam
.=.

and jetsam of the legislative process is to short-circuit the constitutional scheme for

making law. ,,5

In this case, the legislative history to the 1980 Act is principally three

reports: the Assistant Secretary Thomas W. Frederick favorable report dated

September 9, 1980 to U.S. Representative Morris K. Udall, Chairman, U.S. House

Committee on Interior and Insular Affairs (Interior Report); the U.S. Senate Select

Committee on Indian Affairs Report dated December 1, 1980; and the U.S. House

Committee on Interior and Insular Affairs Report dated September 26, 1980

(collectively, "Committee Reports"). 6

The Committee Reports are based on Interior's misrepresentations] The

House and Senate Committee Reports state:

After the Great Sioux Uprising of 1856, Congress enacted legislation in

1888, 1889 and 1890, authorizing the appropriation of funds to acquire lands

for members of the Mdewakanton Sioux Tribe who did not participate in

such uprising. These lands were acquired for the use of the members of the

Mdewakanton Sioux who were living in Minnesota in 1886 and their

descendants. After the enactment of the 1934 IRA, additional lands were

acquired in trust for the benefit of the three Mdewakanton groups organized

4 U.S. Const., art. I, § 7, cl. 2 and 3.

A. Kozinski, Should Reading Legislative History Be an Impeachable Offense?, 31

Suffolk U. L. Rev. 807, 813-14 (1998).

6 CA 1077-1092. See CA 1000-1099 (statutes and legislative history).

7 Compare CA1078-1080 and 1086-1088 (Committee Reports) with 1081-1084

and 1089-1092 (Interior Report).

4

Case: 12-5035      Document: 82     Page: 19     Filed: 11/13/2012



under that Act. 8

First, the Sioux Uprising occurred in 1862, not 1856. 9

Second, the 1863 Acts and the 1888-1890 Appropriation Acts were enacted

to compensate the loyal Mdewakanton. 1°

Third, the 1863 Acts authorizing a reservation for the Loyal Mdewakanton

were implemented by Interior prior to 1935 by setting apart the three reservations

for the 1886 Mdewakanton Group) 1 There is no indication, anywhere in the

administrative record, that a new reservation was being established in 1937 with

the IRA Lands. l/ Interior recognized by 1935 that the 1886 lands - approximately

1,000 acres --had been set apart as a reservation for the 1886 Mdewakanton

Group) 3 Again, in 1969, the Field Solicitor confirmed that the 1886 lands are a

"reservation" for the 1886 Mdewakanton Group) 4

Fourth, the only Indian entity entitled to organize under the IRA was the

8 CA1079, 1087.

9 Compare CA1079, 1087 (Congressional reports indicating 1856 Great Sioux

Uprising) and CA1012-1014 (Act of Feb. 16, 1863 indicating "during the past

year the aforesaid bands of Indians made an unprovoked, aggressive, and most

savage war upon the United States.") (emphasis added) For historical perspectives

requested by CFC, see CA3257-3455.

lO Wolfchild VII, 96 Fed. CI. at 313-19.

11 CA2832-2837, 2840-2841, 2843-2845, 2855-2856.

121d "

13 Id "

14 CA2928-2932, 2928.

Case: 12-5035      Document: 82     Page: 20     Filed: 11/13/2012



1886 Mdewakanton Group - not the three subgroup communities, individually. 15

The 1886 Mdewakanton Group gathered as one and voted on November 17, 1934

to accept the IRA - not each community.16 As the Supreme Court confirmed in

Carcieri v. Salazar, 555 U.S. 379 (2009), the word "now" in 25 U.S.C. § 479

limits the definition of "Indian," and therefore limits the exercise of the Secretary's

trust authority under § 465 to those members of tribes that were under federal

jurisdiction at the time the IRA was enacted: June 18, 1934] 7 The 1886

Mdewakanton Group preceded and was recognized by the 1863 and 1888-1890

Acts and the reservations were recognized by 1935 by Interior as held for them - a

legal basis for IRA recognition. 18

Fifth, the land-grant provisions of both 1863 Acts, intended to benefit the

loyal Mdewakanton with a 7,680 acre reservation in Minnesota, have never been

successfully implemented. J9

Sixth, the community resolutions passed in 1976 supporting what eventually

became the 1980 Act all referred to "convert title of all Mdewakanton Sioux lands

located on the [] Reservation from the United States of America to the United

15CA2832-2837, 2840-2841, 2843-2845, 2855-2856.
16CA2889.

17555 U.S. at 391.

18CA2832-2837, 2840-2841, 2843-2845, 2855-2856.

19 Wolfchild VII, 96 Fed. CI. at 316; see Wolfchild v. United States, 62 Fed. C1. 521,

526--27 (Fed. C1. 2004) ("Wolfchildl").
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States of America in trust for the [] Community. ''2° The expressed concern was the

different titling of the 1886 lands and the IRA lands purchased in the late 1930s. 21

None of the three community resolutions - nor the Department's explanation of the

community resolutions - called for the repeal of the 1863 Acts nor the repeal of the

1888-1890 Appropriation Acts. 22 The community had other resolutions calling for

the distribution of the 1886 Mdewakanton trust funds to the communities, but the

"funds" issue was not included in the 1980 Act. 23

Seventh, the Committee report states that property interests possessed by the

"two classes of members of the three communities were interspersed and resulted

in 'a checkerboard pattern of land use that severely diminishe[d] the effectiveness

of overall land management programs and community development. '''24 But, the

communities did not have two classes of members. Nor do they have two classes of

25
members now.

Also, "checkerboard" is Native American administrative jargon describing

land within a reservation which has interspersing tribal land and allotted land. 26

20 CA2212-2214.

211d "

22 ld.

23 CA2210-2211; 3579-3591.

24 WolfchiM VII, 96 Fed. C1. at 323 (quoting H.R. Rep. No. 96-1409, at 6 (1980)).

25 ld. at 319-20 (evolution of the three communities).

26 See, e.g., Moe v. Confederated Salish & Kootenai Tribes of Flathead

Reservation, 425 U.S. 463,479 (1976) ("Congress by its more modern legislation

has evinced a clear intent to eschew any such 'checkerboard' approach within an
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The term "checkerboard" does not apply here because the 1886 lands were never

allotted under GAA. 27

The Cross-Appellants request oral argument.

STATEMENT OF FACTS 28

The Cross-Appellants are the 1886 Mdewakanton Group.

I. Status Quo Since 1980 Act. 29

A. In 2002, the Government Completes Sale of Minnesota Sioux

Reservation Under 1863 Acts without Reserving 7,680 Acres.

In 2002, Interior completed the sale of the 500,000 acre former Minnesota

Sioux Reservation by selling a remaining parcel. 3° The Cross-Appellants claim

that Interior had a statutory obligation under the 1863 Acts to reserve 7,680 acres

of the former reservation prior to completing the sale in 2002. 31 Interior claims

that it had the statutory discretion under the 1863 Acts to sell the entire 500,000

existing Indian reservation, and our cases have in turn followed Congress' lead in

this area.")

z7 Id.

/8As the Court noted in Wolfehild VII, "Unless otherwise noted, the facts set out are

undisputed. No authenticity objection has been raised to any of the historical

documents. The arguments of the parties focus on the inferences to be drawn from

the resulting record." 96 Fed. C1. at 311 n. 5. See CA3483-3525 (Defendant's

response to proposed uncontroverted facts).
29 94 Stat. 3262.

3o CA3391-3398, William J. Stewart, Settler, Politician and Speculator in the Sale

of the Sioux Reserve, Minnesota History (Fall 1964), p. 85; CA667, 3615-3616.

See generally CA1533-1594.

3_ Act of Feb. 16, 1863, § 9, 12 Stat. 652, 654.
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acres without further Congressional direction. Cross-Appellants disagree.

B. After the 1980 Act, Interior Assumed that the 1886
Mdewakanton Group Was Entitled to No Benefits, Land nor

Money, from the Three Minnesota Mdewakanton Sioux
Reservations.

Since 1980, Interior has held that the 1886 Mdewakanton Group is entitled

to no benefits. 32 "This act now changes the administration of these tracts of lands

to the same status as other trust lands acquired under the Indian Reorganization

Act, and gives jurisdiction to each Community Council in accordance with the

Code of Federal Regulations. ''33 In fact, it was the Department which rejected the

Communities' proposed post-1980 Act Indian Land Certificate, stating that the

Communities' proposal "retains the concept of eligible [1886 Mdewakanton]

assignees, which was relevant prior to December of 1980 when the land status was

changed, but is no longer relevant. ''34

Since 1980, Interior has denied all benefits to the 1886 Mdewakanton

Group from reservation revenues. 35 Notably, the 1980 Act did not address the

disposition of the funds that were derived from the reservations then held by

Treasury even though Interior in 1976 had considered addressing the funds in the

32 CA3040, 3041-3043, 3046.

33 CA3040.

34 CA3047-3050.

35 WolfchiM VII, 96 Fed. CI. at 323-24.
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bill it proposed to Congress. 36 Despite the silence, the Department acted on the

presumption that the funds derived and to be derived from the 1886 lands "could

be turned over to the communities without notice to the 1886 beneficiaries. ''37

Interior has approved adjudication of all membership/enrollment issues by

the Communities and the Community Courts without reference to the 1863 and

1888-1890 Acts. 38 For example, in 1983, Interior approved an Enrollment

Ordinance and Reconstructed Base Roll of the SMSC dated April 16, 1983 - 14

years after the SMSC constitution was approved in 1969 - allowing non-1886

Mdewakanton as SMSC members and without regard to the 1863 and 1888-1890

Acts. 39 Accordingly, the SMSC court has opined that "It is up to the Community,

not this Court, to decide who meets the requirements for membership. ''4°

For example, the SMSC court in 1992 describes its Business Proceeds

Distribution Ordinance No. 12-29-88-01, approved by Interior under the IGRA, not

as rooted in statute, but as a compromise between competing claimants to per

36 CA3024-3025, 3024; See 94 Stat. 3262; Wolfehild VI, 559 F.3d at 1259 n. 14.

37 WolfchiMI, 62 Fed. C1. at 533; CA3025.

38 CA1895-2003, 3063-3073. See, e.g., Shakopee Mdewakanton Sioux (Dakota)

Community Digest System, CA 2257-2346, 2288-2292 (enrollment), 2312-2314

(per capita distributions); Lower Sioux Indian Community Tribal Court Digest of

Opinions, CA2244-2256, 2252-2253 (membership criteria, membership privilege

and gaming revenue allocation ordinance and per capita).

39 CA3106-3125, 3127-3173 (Interior approvals of community per capita plans).

4o CA2288 (citing Crooks v. SMS(D)C, 1 Shak. A.C. 140 (1998) and 4 Shak. T.C.

92 (2000)).

10
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capita payments. 41 The Shakopee appellate court opined that the cited Business

Proceeds Distribution Ordinance, No. 12-29-88-001, was adopted as a

"compromise" to resolve nearly constant turmoil over membership rights. 42 Since

1980, "a lineal descendant of a loyal Mdewakanton might be denied admission to,

or removed from, membership in a community even if the descendant lived on

1886 land encompassed by the community boundary. ''43

But, the 1934 and 1938 Solicitor's Opinions 44 would require that the

Communities' decisions -- and it would even require a historical tribe's decisions -

to comply with federal statutes. 43

A former BIA Official in 1995 stated that he knew of federal legal

violations regarding SMSC membership determinations and that he reported it to

his BIA superior. 46 In 1995, Secretary Bruce Babbitt initiated an administrative

process to determine membership at SMSC for 63 purported members. 47 The

41 CA2356-2365, Ross v. SMS(D)C, 1 Shak. T.C. 86, 86-88 (1992).

42 CA2347-2355, Smith v. SMS(D)C, 1 Shak. A.C. 62 (1997).

43 WolfchildI, 62 Fed. C1. at 530. See CA2006-2205.

44 1 Opinions of the Solicitor of the Department of the Interior Relating to Indian

Affairs 1917-1974 ("Solicitor Opinions"), 445, 456-461,476-477 (April 15, 1938)

(historical tribe powers over enrollment must be consistent with federal law

regarding enrollment) (available at thorpe.ou.edu/solicitor.html); CA 1161-1162

(1938 Opinion of the Solicitor specific to the Lower Sioux and Prairie Island

communities).

45 Solicitor Opinions at 456 (citing 25 U.S.C. § 163).

46 CA3243-3256.

47 CA1209-1532.

11
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proceedings did not determine lineal descent from the May 20, 1886 Minnesota

Mdewakanton censuses. Another genealogical standard was used; it was found in

the SMSC Constitution, but was without a statutory basis in the 1863 and 1888-

1890 Acts. 48 The legal standard used in the administrative proceeding even

contradicted the legal standard used to determine the 1969 voters on the 1969

Shakopee Constitution. 49 The administrative law judges determined Shakopee

membership at times based on a member's "Sisseton-Wahpeton" blood being

"Santee" blood being "Mdewakanton Sioux" blood: °

The current genealogical disputes at SMSC go back to Interior approval of

the voters on the 1969 SMSC Constitution: 1 In fact, Interior, after the fact in

1983, approved non-1886 Mdewakanton voting on the Shakopee Constitution in

1969 when all of the reservation land in 1969 was 1886 lands. 52 On March 27,

1983, the Department approved a Reconstructed Base Roll affirming the 1969

voting status of the voters who approved the 1969 Constitution without reference

48 CA1210.

49 Compare CA 1210, 1895-1898, 3063-3073 (Degree of Mdewakanton and Degree

of Total Indian Blood) with CA 1210 ("The membership of the Shakopee

Mdewakanton Sioux Community shall consist of:...All persons of Mdewakanton

Sioux Indian blood...whose names appear on the 1969 census roll of

Mdewakanton Sioux residents of the Prior Lake Reservation...").

so CA1227. The administrative law decisions and related documents are at CA

1209-1532.

s i See generally CA 1209-1532, 1890-1894, 1895-1896, 2914-2950, 3063-3073,

3078, 3185-3222.

52 CA3063-3073, 3078.

12
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to 1886 Mdewakanton lineal descendancy. 53Specifically, Robert Jaeger, identified

as "Officer-in-Charge," wrote to SMSC Chairman Norman Crooks regarding the

1969 voters on the Constitution being qualified to vote on the Constitution

although not 1886 Mdewakanton: 4 The 1983 Department memorandum and letter

fails to note that (1) the December 13, 1934 Solicitor's opinion laid out

qualifications under the IRA for voting which made only 1886 Mdewakanton

residents eligible to vote in 196955and (2) the Department had concluded by 1969

that only 1886 Mdewakanton were eligible to reside and vote on the Shakopee

Constitution. 56

The SMSC constitution membership provisions, because the reservation

consisted of all 1886 lands, should have referenced the statutory requirement for

1886 Mdewakanton residents as the Lower Sioux and Prairie Island Constitution

did: 7 But, the SMSC constitution did not -- contradicting a March 17, 1969 Field

Solicitor letter indicating only 1886 Mdewakanton residing at Shakopee could

organize the reservation there and a June 11, 1971 Field Solicitor memorandum

indicating that Shakopee could not exclude 1886 Mdewakanton. 58 An earlier

53CA3063-3073.
54CA3079.

55Solicitor Opinions at 486-487.
56CA2951-2956.

57Compare CA1890-1894 (Shakopee) with 1872-1877 (Lower Sioux) and 1878-

1889 (Prairie Island).

58 CA2914-2917, 2955-2956.

13

Case: 12-5035      Document: 82     Page: 28     Filed: 11/13/2012



version of the Constitution shows the voters searching for a standard other than the

statutory standard to qualify members. 59 The non-1886 Mdewakanton at Shakopee

succeeded in including non-1886 Mdewakanton in the founding of an IRA entity

exclusively on 1886 Lands. 6°

The inclusion of non-1886 Mdewakanton members in the 1969 Shakopee

membership immediately caused a legal issue answered by the Solicitor's Office,

"the land in question remains available only for the use of qualified Mdewakanton

Sioux Indians" - the 1886 Mdewakanton Group. 61 However, the Department in

I976 did not require compliance, but knowingly excused, in writing, non-

compliance. 62

In 1995, under pressure of administrative and legal action, Shakopee issued

an "Official Position of the Shakopee Mdewakanton Sioux (Dakota) Community"

stating that the Community, not Interior, will determine membership and

enrollment issues.63 This document was consistent with Shakopee's enrollment

committee 1993 statement, "It was also determined by the charter members that the

1969 Census roll is also the SMSC Membership Roll, which contained 33 names

s9CA2924-2927.

60CA1210 ("The membership of the Shakopee Mdewakanton Sioux Community

shall consist of:...All persons of Mdwakanton Sioux Indian blood...whose names

appear on the 1969 census roll of Mdewakanton Sioux residents of the Prior Lake

Reservation.").
61 CA2951-2956.

6z CA3019-3022.

63 CA2215.

14
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of adults and minors. ''64

The SMSC sued the Department in U.S. District Court

interference. 65 Eventually, under this pressure, Interior capitulated. 66

regarding

In 2001, Cross-Appellant Fred T. Carroll, Jr. had a typical 1886

Mdewakanton experience with the Department. The Department by

correspondence dated August 20, 2001 informed him that he was an 1886

Mdewakanton lineal descendent but not entitled to any benefits. 67 In turn,

Carroll's application for membership at Shakopee was denied - due to failing to

prove eligibility for membership. 68

Interior's position since the 1980 Act on community membership is "[i]n

absence of legislation or express authority to the contrary, it is a tribal entity's

responsibility to determine questions of membership. ''69 "[T]here is no

requirement in your [SMSC] Constitution that she possess 1886-1889

Mdewakanton Sioux blood. ''7°

Neither Lower Sioux nor Prairie Island communities use the same

64 CA3126 (minutes of Shakopee enrollment committee, September 28, 1993).

65 Shakopee Mdewakanton Sioux (Dakota) Cmty v. Babbitt, 906 F. Supp. 513 (D.

Minn. 1995), affirmed, 107 F.3d 667 (8 th Cir. 1997).

66 Smith v. Babbitt, 100 F.3d 556 (8th Cir. 1996), cert. denied, 522 U.S. 807

(1997).

67 CA3178-3179, 3179.

68 CA3180-3181.

69 CA3082-3083, 3082; see CA3084-3089.

7o CA3089.

15
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genealogical standard that Interior used in Secretary Babbitt's administrative

proceedings. 71 In 2009, the Lower Sioux Community Council purged dozens of

1886 Mdewakanton -- Cross-Appellants in this case -- from its membership rolls. 72

Not surprisingly, Interior's inconsistent_actions on membership, enrollment

and per capita payments under the Indian Gaming Regulatory Act and other laws v3

have led to multiple federal lawsuits --but not a satisfactory resolution according

to Interior's own rules. TM For example, purported Lower Sioux Indian Community

members in about 1992 brought an action against the Lower Sioux community, its

community council, and Secretary of Interior to challenge exclusion from per

capita gaming revenues. Members moved for preliminary injunction and it was

granted. 75

Similarly, in about 1995, members and nonmembers of Shakopee

Mdewakanton Sioux (Dakota) Community sued Community, its business council,

Community officials, and federal officials challenging allocation of per capita

71 Compare CA 1890-1894 to CA 1872-1889 (community constitutions); see

CA1895-2003 (community membership lists).

7z CA2006-2209.

73 The communities adopted Gaming Revenue Allocation Ordinances, approved by

Interior, under the Indian Gaming Regulatory Act which did not provide sharing

with the 1886 Mdewakanton Group. See, e.g., CA3106-3125 (Lower Sioux),

3127-3173 (Shakopee).

74 CA3099-3103, 3101.

75 Maxam v. Lower Sioux Indian Cmty. of Minnesota, 829 F. Supp. 277 (D. Minn.

1993).

16
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distribution of gaming proceeds as violating federal statutes.76 The District Court

dismissed the Community, the business council, and the Community officials and

subsequently entered summary judgment in favor of federal officials. 77 Members

and nonmembers appealed summary judgment. The Eighth Circuit held that the

plaintiffs' claim solely concerned internal tribal membership determinations over

which federal courts lacked jurisdiction. TM

The present lawsuit was filed in the CFC in 2003.

Fourth, after the 1980 Act, the government provided no new land

assignments for the 1886 Mdewakanton Group. 79 Although the Department still

continued to oversee assignments to the 1886 Mdewakanton Group that had been

made before 1980 and were covered by Section 3 of the 1980 Act, no new

assignments were made by the Department to the 1886 Mdewakanton Group after

1980. 8o Additionally, upon the death of an assignee of the 1886 lands, the

assignee's parcel of land was apparently shifted to the control of the community

that possessed an interest in the surrounding land pursuant to the 1980 Act. 81 The

three communities also assumed the responsibility of"managing.., and issuing

76 Smith v. Babbitt, 875 F. Supp. 1353 (D. Minn. 1995).

77Id. at 1371.

78 Smith v. Babbitt, 100 F.3d 556 (8th Cir. 1996), cert. denied, 522 U.S. 807

(1997).

79 CA3040-3043.

80 Wolfchild VII, 96 Fed. C1. at 323.

81 Id., citing Gitchel v. Minneapolis Area Director, 28 IBIA 46 (1995).
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new assignments" for those 1886 lands not assigned to 1886 Mdewakanton Group

prior to the passage of the 1980 Act. 82

II. The 1980 Act is Unambiguous In that It Does Not Repeal the 1863 Acts

and the 1888-1890 Appropriation Acts in Favor of the 1886

Mdewakanton Group.

The 1980 Act is unambiguous in that it does not repeal the 1863 Acts and

the 1888-1890 Appropriation ActsY All five Acts are in favor of the 1886

Mdewakanton Group. The title of the 1980 Act does not indicate a repeal or

modification of the 1863 Acts and the 1888-1890 Appropriation Acts. 84

The text of the 1980 Act does not reference repeal of the 1863 Acts or repeal of the

1888-1890 Appropriation Acts. 85 However, the 1980 Act did authorize the

Department to file deeds with respect to the 1886 Lands which stated that the lands

were held in trust for the respective communities. 86 Thus, legal title on the deeds

was stated precisely as it was with the IRA Lands. 87 Changing legal title is what

the communities had requested, "convert title of all Mdewakanton Sioux lands

located on the [] Reservation from the United States of America to the United

sz ld. at 324; see Smith v. Haliburton, 1982 U.S. Dist. LEXIS 14243, at *4-*5 (D.

Minn. Aug. 23, 1982)).

83 Wolfchild VI, 559 F.3d at 1258 n.13; Wolfchild VI1, 96 Fed. C1. at 315 ("Notably,

however, neither [1863] act has been repealed.")

84 94 Stat. 3262.

85 ld.

86 CA1155-1156 (distinguishing between title of 1886 lands and IRA lands), 1697-

1718 (1888-1890 purchases).

87 CA3041.

18
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States of America in trust for the [] Community. ''88

None of the community resolutions supporting the 1980 Act called for the

repeal of the 1863 and 1888-1890 Acts. s9

As the CFC noted, the change to the legal title of the deeds for the 1886

Lands affected benefits for the community as statutory beneficiaries - including

the shifting of responsibility for land assignments from the federal government to

the communities. 9°

The 1980 Act did not address the disposition of the funds that were derived

from the 1886 lands then held by Treasury - or subsequent community revenues. 91

III. The Legislative History of the 1980 Act Omitted and Miseharaeterized

Facts Concerning 1886 Mdewakanton Group's Statutory and

Administrative History. 92

Ao The Mdewakanton Sioux Prior to the February 16, 1863
Act 93

In 1858, the United States entered into a treaty with the Sioux under which

88 CA2212-2214.

89 Id.

9o Wolfchild VII, 96 Fed. C1. at 323.

91 See 94 Stat. 3262; Wolfehild VI, 559 F.3d at 1259 n.14.

92 The government funded through a BIA grant an October 1979 "Portfolio of

Information Relative to Special Sioux Lands in Minnesota Known as 1886

Mdewakanton Lands or Old Assignment Lands" which is included in the Appendix

at CA1618-1871.

93 See Wolfchild VII, 96 Fed. C1. at 312-13 (pre-1863 Act history of Mdewakanton

Sioux in Minnesota). Cross-Appellants agree that the all four Minnesota bands

were originally "Mdewakanton" and then split into four bands.

19
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the Mdewakanton and Wahpakoota bands "agreed to cede that part of their

reservation lying on the north side of the Minnesota River" in exchange for

compensation, including money and goods, the exact amount of which would be

determined by the Senate at a later time. 94The treaty created a new reservation for

the Sioux, consisting of about 500,000 acres of land95then occupied by the bands

along the Minnesota River in south-central Minnesota. 96By entering thetreaty, the

Mdewakanton and Wahpakoota bands of the Sioux Indians pledged "to preserve

friendly relations with the citizens [of the United States], and to commit no injuries

or depredations on their persons or property. ''97 Notably, the 1858 treaty provided

that individual Mdewakanton and Wahpakoota would each receive 80 acres of

reservation land "allotted in severalty to each head of a family, or single person

over the age of twenty-one years, in said bands of Indians. ''98

B. The 1862 Sioux Uprising

In August of 1862, individuals from each of the four bands of the Minnesota

Sioux revolted against the United States in response to the United States' failure to

94 Medawakanton and Wahpakoota Bands of Sioux Indians v. United States, 57 Ct.

C1. 357, 365-66 (Ct. C1. 1922); Treaty of June 19, 1858, arts. I-III, 12 Stat. 1031

("1858 Treaty").

95 Stewart at 85.

96 See 1858 Treaty, art. I. The Sisseton and Wahpeton bands entered into a similar

treaty in 1858 by which they also ceded their land north of the Minnesota River.

See Treaty of June 19, 1858, 12 Stat. 1037.

97 1858 Treaty, art. VI, 12 Stat. at 1031.

98 Id.

2O
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furnish the money and supplies promised in exchange for the Sioux lands under the

aforementioned treaties. 99

In the course of the uprising which began in August 17, 1862, the Sioux

killed more than 500 settlers and damaged substantial property, thereby breaching

the 1851 and 1858 treaties. 1°° After defeating the Sioux, the United States annulled

its treaties with them, which had the effect of, among other things, voiding the

annuities that had been granted and were then being paid to the Sioux as part of the

terms of the 1837 and 1851 treaties and eliminating any possibility of

compensation under the 1858 treaty. _°1A portion of the remaining unexpended

annuities was appropriated for payment to those settlers who had suffered damages

as a result of the uprising. 1°2The United States also confiscated all 500,000 acres

of Sioux lands in Minnesota, with one statutory exception for the loyal

Mdewakanton described below, '°3 and later directed that the Sioux be removed to

tracts of land outside the limits of the then-existing states.TM

Some of the Sioux, however, had been loyal to the United States during the

uprising by either not participating in the revolt or affirmatively acting to save the

99 Wolfchild VII, 96 Fed. C1. at 314.

loo WolfehiM VII, 96 Fed. C1. at 313.

_ol See Act of Feb. 16, 1863, ch. 37, 12 Stat. 652.

lol Id., § 2, 12 Stat. at 652-53.

_03 Id., § 1, 12 Stat. at 652

_04 See Act of Mar. 3, 1863, ch. 119, § 1, 12 Stat. 819.
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settlers. 1°5Nonetheless, Congress acted with a broad brush, declaring the Sioux's

treaties void and annuities and allocation of land forfeited and failing to except

from that termination even the loyal Mdewakanton band of Sioux, whose annuity

was valued at approximately $1,000,000. l°6 Those Sioux who observed their

pledge under the 1851 and 1858 treaties to maintain peaceful relations with the

citizens of the United States were rendered "poverty-stricken and homeless. ''1°7

Many of the loyal Sioux had lost their homes and property but could not "return to

their tribe . . . or they would be slaughtered for the part they took in the

outbreak. ''1°8

C. Congress's Initial Efforts to Compensate the Loyal Mdewakanton

By Authorizing Interior to Set Apart a Reservation From the

Former Minnesota Sioux Reservation

Congress did attempt to provide for the loyal Mdewakanton by including a

specific provision for them in the same Act of February 16, 1863. This provision

was a statutory carry forward of the 1858 Treaty provision which provided each

individual band member would receive 80 acres "allotted in severalty to each head

of a family, or single person over the age of twenty-one years, in said bands of

Indians." This provision applied to loyal Mdewakanton who would continue to

1o5 Wolfchild VII, 96 Fed. C1. at 313.

lO6See id.

1o7 Wolfchild VI, 559 F.3d at 1232. CA2423-2437, 2424.

1o8 WolfchiM VII, 96 Fed. CI. at 314.
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reside in Minnesota. 1°9

Thus, at the same time-Congress confiscated the 1858 reservation and

authorized its disposition as public lands, Congress authorized the Department to

assign up to eighty acres of the same reservation to each loyal Sioux. 11° As this

Court noted on interlocutory appeal, the provision that the land would be "an

inheritance to said Indians and their heirs forever[,]" "clearly would have created

an inheritable beneficial interest in the recipients of any land conveyed under the

statute.,,l 11

Two weeks after enacting this statute Congress passed an additional act

providing for the loyal Sioux. 112 The second Act of 1863 supplemented the first

Act of 1863 in important respects. Under the second Act, the President was

"authorized" and "directed" to set apart "outside of the limits of any state" eighty

acres of "good agricultural lands" for the Sioux.l_3 This grant of land appeared to

be an attempt to address the fact that the first Act of 1863 confiscated all Sioux

109 1858 Treaty, art. VI, 12 Stat. at 1031.

ll0 Act of Feb. 16, 1863, § 9, 12 Stat. at 654.

Ill Wolfchild VI, 559 F.3d at 1241.

112See Act of Mar. 3, 1863, ch. 119, I2 Stat. 819.

ll3 ld., § 1, 12 Stat. at 819. The Act also provided that the land that previously

served as the reservation for the Sioux would be sold to "actual bona fide

settler[s]" or "sold at public auction[,]" Act of Mar. 3, 1863, § 3, 12 Stat. at 819,

and that proceeds from the sale of the lands that previously served as the Sioux's

reservations were to be "invested by the Secretary of the Interior for the benefit of

said Indians in their new homes, in the establishing [ofJ them in agricultural

pursuits." Id., § 4, 12 Stat. at 819.
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land, leaving the Sioux with no direction as to where outside Minnesota they

might make a new home. TM The second Act of 1863 also provided for Minnesota

land, with improvements, for the loyal Mdewakanton. 115

D. The Second Act of 1863 Does Not Supersede the First Act of 1863

This Court, in its interlocutory appeal opinion, mistakenly concluded that the

second Act of 1863 "superseded" the first Act of 1863, and thereby held that the

second 1863 Act "pointedly left open the nature of the interest that the assignees

would have in the lands, stating that the lands would be 'held by such tenure as is

or may be provided by law. '''116 According to the CFC, "[t]he Federal Circuit's

view of the relationship between the two Acts of 1863, however, misreads the

second enactment. ''l_v The CFC interpretation is consistent with Interior's

interpretation of the 1863 Acts provided in the Secretary's 1866 report and in

implementation. 118 The Secretary indicates in the first Act "authority [was] given

to the Interior Department to set apart eighty acres of lands to such Indians as had

114 See Cong. Globe, 37th Cong., 3d Sess. 528 (1863) (statement of Sen. Harlan)

("It was supposed by the committee that this removal of the Indians could not take

place immediately ... [and] that a place must first be looked up for the Indians.").

CA1034.

_5 Act of Mar. 3, 1863, § 4, 12 Stat. at 819.

_6 Wolfchild VI, 559 F.3d at 1241-42.

117 Wolfchild VII, 96 Fed. CI. at 314.

_18 CA2423-2437, 2423; 2488.
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exerted themselves to save captive whites. ''119 The Secretary indicates the second

Act provided that "Indians who exerted themselves to save the lives of whites

should each have eighty acres of land on which the improvements were

situated. ''lz°

E. Interior's Initial Efforts in 1865 to Set Apart 7,680 Acre

Reservation

In 1865, under the Department's supervision, Reverend Hinman identified

twelve sections of land in Minnesota to set aside for the friendly Sioux pursuant to

the February 16, 1863 Act) 21 The twelve sections (7,680 acres) of land were

identified at the request of the Secretary and were set apart for the friendly Sioux,

but no transfers, assignments, nor allotments to individual Sioux were made due to

hostility from white settlers in the area of those sections. 122 Two years later, the

7,680 acres, along with about 300,000 acres of other former Sioux reservation

lands 123 (leaving approximately 200,000 acres as remaining public lands) were

offered through public sale pursuant to a proclamation by President Andrew

Johnson. TM

The Department had difficulty implementing the 1863 Acts and locating the

25

ll9id "

12o Id.

121 CA2406-2410; Wolfchildv. United States, 101 Fed. Cl. 54 (2011) (Wolfchild

VIII) at 65-66.

122 CA2424, 2488; Wolfchild VIII, 101 Fed. Cl. at 66.

123 Stewart at 86.

124 CA2489-2491; Wolfchild VIII, 101 Fed. Cl. at 66.
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friendly Sioux in Minnesota. _25 Governor Alexander Ramsey's speech to the

Minnesota State Legislature on September 9, 1862 set the tone, "The Sioux Indians

of Minnesota must be exterminated or driven forever beyond the borders of the

State. ''116 The New York Times editorialized on August 18, 1863 about the "red

devils" in Minnesota and supported Minnesota paying bounties for Sioux scalps

calling it a "state right" that will not be given up)/v In an April 20, 1866 Report of

the Secretary of the Interior, the Secretary stated, "Action was taken by the

department, about one year ago, to select for them 80 acres of land each upon the

old reservation, but the feeling among the whites is such as to make it impossible

for them to live there in safety. ''128

The parties concurred in the CFC that sometime between 1868 and 1869, a

further attempt to set aside land under the 1863 Acts was made but ultimately those

lands were never set apart either) 29 Thus, no land was provided to the Loyal

Mdewakanton as a group after the 1863 Acts until the 1888-1890 Appropriation

Acts were enacted. 13°

125 See, e.g., CA2424, 2488 (Interior correspondence identifying friendly Sioux

remaining in Minnesota).

126 CA3453.

t27 CA2387-2388, 2387.

128 CA2424.

129 Wofchild VIII, 101 Fed. Cl. at 66 n. 11.

130 Id.
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Meanwhile, the Department did carry out its obligations under the March 3,

1863 Act to remove the Sioux from Minnesota, setting up reservations and

transferring 80 acres of reservation land to these Sioux removed from

Minnesota.131 As the U.S. Court of Claims stated, "The act of March 3, 1863, 12

Stat. 819, authorized the President to set apart for the Sisseton, Wahpeton,

Mdewakanton, and Wahpakoota Bands a tract of unoccupied land outside the

limits Of any State, and directed the sale of their former reservations in

Minnesota. ''m Minnesota Sioux at the new Niobrara reservation received 80 acres

of land under the March 3, 1863 Act) 33 Under the March 3, 1863 Act limiting any

Indian to 80 acres under the two 1863 Acts or any other Act, the Indians at

Niobrara who received 80 acres would be ineligible for additional land in

Minnesota under the 1863 Acts or any other Act.134

F. Congress' Subsequent Efforts to Compensate the Loyal

Mdewakanton As Determined by the 1886 Census and the 1888-

1890 Appropriations Acts

The loyal Mdewakanton remained in Minnesota and pursued a land base) 35

m 12 Stat. 819

132Mdewakanton, 57 Ct. CI. at 364-65.

133 See, e.g., CAl150-1154, 1595.

_34 CA1595, 1608-1612. See 12 Stat. 819.

135 See CA3327-3365, Mark Diedrich, Old Betsy: the Life and Times of a Famous

Dakota Woman and Her Family (1995); CA3261-3326, Roy W. Meyer, History of

the Santee Sioux (1993), 258-293; CA3327-3365, Gary Clayton Anderson,

Kinsman of Another Kind, 262-280; CA3366-3377, William E. Lass, The
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In 1886, the Department set out to establish with a greater degree of

certainty which Mdewakanton were loyal to the United States during the 1862

uprising. Because of the administrative difficulty of this task, Congress decided

that presence in Minnesota as of May 20, 1886 would suffice to qualify an

individual as a "loyal Mdewakanton. ''136 To determine which Mdewakanton lived

in Minnesota on May 20, 1886, U.S. Special Agent Walter McLeod took a census

listing all of the full-blood Mdewakantons, which census was mailed to the

Commissioner of Indian Affairs on September 2, 1886.137 At the behest of the

Secretary, on January 2, 1889, a second supplemental census was taken by Robert

B. Henton, Special Agent for the Bureau of Indian Affairs ("BIA"), of those

Mdewakanton living in Minnesota since May 20, 1886J 38 The McLeod and

Henton listings (together, "the 1886 census") were used to determine who would

Removal From Minnesota of the Sioux and Winnebago Indians, 353-364;

CA3378-3390, Roy W. Meyer, The Canadian Sioux Refugees from Minnesota,

599-614; CA3400-3415, 2 William Watts Folwell, A History of Minnesota (1961),

262-265; CA3257-3260, Kenneth Carley, The Dakota War of 1862, 76-82;

CA3425-3455, 1 Corrine L. Monjeau-Marz, Alexander Ramsey's War of Words,

Minnesota Heritage, 63.
136 Wolfchild VII, 96 Fed. C1. at 316.

137Id. Although the census was not prepared as of May 20, 1886, "inclusion on the

McLeod list has been deemed to create a rebuttable presumption that an individual

met the requirements of the subsequent 1888, 1889, and 1890 Acts." Wolfchild I,

62 Fed.C1. at 528. CA1100-1123 (McLeod census).

13s CA1124-1149 (Henton census).
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receive the benefits of the later Appropriations Acts) 39

In 1888, 1889 and 1890, motivated by the failure of the 1863 Acts to provide

viable long-term relief, Congress passed three Appropriations Acts that included

provisions for the benefit of the loyal Mdewakanton. 14° Notably,_ Santee Sioux,

even those living at the Niobrara Reservation, would be ineligible for the 1886

land assignments. 141

Although the text delineating the beneficiary class in each Appropriation Act

varied in minute respects, the essential thrust of the Acts was Congress' desire that

loyal Mdewakanton would be identified as those Mdewakanton who had severed

their tribal relations and who had either remained in, or were removing to,

Minnesota as of May 20, 1886.142 To determine the persons who would be

considered "loyal" Mdewakanton under Congress' definition and thus would

receive the benefits of the Appropriations Acts, the Department relied upon the

139 Wolfchild VII, 96 Fed. CI. at 316. CA1100-1149 (McLeod and Henton

censuses).

_40 See Wolfchild VI, 559 F.3d at 1241; Wolfchild VI1, 96 Fed. C1. at 316-18.

Notably, over thirty years later, the funds provided under the Appropriations Acts

were deducted from a judgment for the Mdewakanton and Wahpakoota Bands,

which judgment was rendered to compensate them for the annuities that were

terminated by the 1863 Acts. See Wolfchild VI, 559 F.3d at 1254 (citing

Medawakanton, 57 Ct.CI. at 357).

141 CA1595, 2567-2568, 2879.

142 See Act of Aug. 19, 1890, 26 Stat. at 349; Act of Mar. 2, 1889, 25 Stat. at 992;

Act of June 29, 1888, 25 Stat. at 228.
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1886 Censuses.143

G. Interior Implementation of 1863 and 1888-1890 Acts: Private Lands

Purchased, Lands Set Apart for Loyal Mdewakanton as

Reservations, Red Seal Certificates, Land Assignment System,

Pipestone Census Rolls

After the enactment of the 1888-1890 Appropriation Acts, Interior

implemented the 1863 Acts and the 1888-1890 Appropriation Acts by using the

1886 censuses, purchasing private land and setting the lands apart for the 1886

Mdewakanton Group. TM The Secretary instructed in 1889, "The title to the lands

purchased should be taken in the United States, leaving the further conveyance

thereof to the Indians subject to such further determination as may be authorized

by law. ''145 However, federal officials frequently referred to the 1886 lands as

being in trust for the 1886 Mdewakanton Group. 146 As the February 16, 1863 Act

declared, "The land so set apart.., shall not be aliened or devised, except by the

consent of the President of the United States, but shall be an inheritance to said

Indians and their heirs forever. ''147

Notably, when the 1888-1890 Appropriation Acts

Department had two statutory methods of providing

were enacted, the

land to the loyal

Mdewakanton in Minnesota: (1) using the limited appropriations to purchase

143 Wolfchild VII, 96 Fed. C1. at 316.

144 CA1622-1718

145 CA2598.

146 CA1613-1614.

147Act of Feb. 16, 1863, ch. 37, § 9, 12 Stat. at 654.
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private land; or (2) preserving the appropriation funds to purchase non-land items

and setting apart 7,680 acres of free public lands (parts of the Minnesota Sioux

Reservation were still available148), 80 acres per adult/family, under the 1863

Acts) 49 But, the Department purchased land instead of giving existing public

lands to the 1886 Mdewakanton Group. Interior purchased approximately 1,000

acres of private lands from whites - using up precious appropriation dollars - and

set those lands apart for the 1886 Mdewakanton Group. 15°

The funds provided by the three Appropriations Acts were also used for the

purchase of agricultural implements, livestock, and goods for the loyal

Mdewakanton.151 The lands were purchased in three distinct areas of Minnesota) 52

Collectively, these reservations were known as the "1886 lands" to reflect the date

by which the beneficiaries of the Appropriations Acts were defined. 153

In about 1889, the Secretary began conveying rights to use the purchased

land to the 1886 Mdewakanton Group which consisted of 80 families comprising

264 individuals) 54 The Special agent grouped them "in settlements designated as

148 CA1533-1607.

149 Act of Feb. 16, 1863, ch. 37, § 9, 12 Stat. at 654; Act June 29, 1888, § 1, 25

Stat. 217; Act March 2, 1889, § 1, 25 Stat. 980; Act Aug. 19, 1890, § 1, 26 Stat.

336.

15o CA1622-1718.

151 ld. Wolfchild VII, 96 Fed. C1. at 318.

152 Zd.

153 ld.

154 CA2595.
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'at Redwood, 29 families; at Prior Lake, 17 families; at Bloomington, 2 families; at

Mendota, 5 families; at Grey Cloud, 4 families; at Hastings, 3 families; at Prairie

Island, 12 families; and at Wabashaw, 7 families. '''155 The 1886 Mdewakanton

Group, scattered as it was, received support and payments as the "Mdewakanton

Band of Sioux Indians in Minnesota. ''156

Interior documents assigning lands during this period were called "Red Seal

Certificates" because the certificates bore a seal in red. 15vInterior would issue a

Red Seal Certificate to each eligible 1886 Mdewakanton family.158

Each family was assigned about 5 to 25 acres of land depending on the

quality of land. 159This "acreage is entirely too small to permit them to own teams,

cows or for grazing purposes. ''16°

In the early 1900's, as part of Interior's administration of the reservations,

the "Red Seal" was discontinued. _61In 1904, the Secretary initiated a more formal

land assignment system to convey rights to use the purchased land to the 1886

Mdewakanton Group - and to reassign them when the land became available

155Id.

156 ld.

157 CA1798.

158 Id.

159 ld.

16o CA2821-2831, 2813.

161 Id.; see, e.g., CA1615-1616 (examples of issued Indian Land Certificates).
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againJ 62Rather than granting the land in fee simple--a practice that had failed to

provide long-term relief under the 1884, 1885, and 1886 appropriations--the

Department chose to make the land available to the 1886 Mdewakanton while

retaining title in the United States' name.L63To that end, the Department employed

an assignment system under which a parcel of land would be assigned to a

particular beneficiary who could use and occupy the land as long as he or she

wanted; however, if the assignee did not use it for two years, the parcel would be

reassigned. 164

Under the assignment system, the Department provided documents called

Indian Land Certificates to assignees as evidence of their entitlement to the land. 165

Interior would make the land assignment at a reservation the 1886 Mdewakanton

requested and the subgroup community would include the 1886 Mdewakanton

resident as a memberJ 66 The Certificates stated that the assignee "and [his] heirs

are entitled to immediate possession of said land, which is to be held in trust, by

the Secretary of the Interiorl for the exclusive use and benefit of the said Indian, so

long as said allottee or his or her heirs occupy and use said lands. ''167 If an assignee

162 CA1596-1597, 2009.

163Sce Wolfchild VII, 96 Fed. Cl. at 318.

164 Id.

165 Id. See CA1798.

166 CA2857-2858, 2858.

167CA2009-2011 (Indian Land Certificate). In 1901, Congress amended a bill that

allowed the Secretary of Interior to sell an unfarmable parcel of 1886 lands to
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abandoned the land for a period of time, usually two years, then the Department

would reassign the land to another beneficiary; any sale, transfer, or encumbrance

of the land other than to the United States was void. 168"Although not guaranteed

under the assignment system, in practice an assignee's land would pass directly to

his children upon his death.''169Other 1886 Mdewakanton relatives, however, were

required to follow BIA procedures to receive an assignme_at)v° Surviving spouses

were ineligible for land assignments unless 1886 Mdewakanton themselves. J7

The Pipestone Indian School Superintendent was the responsible agent for

the 1886 Mdewakanton Group. iv2 Annually, the Superintendent would provide

the Secretary a report and census regarding the 1886 Mdewakanton Group in

Minnesota. 17_ The annual censuses were admittedly inaccurate. TM The

Superintendent's censuses of the 1886 Mdewakanton Group were conducted as

early as 1918 and continued through at least 1934) 75

H. The Department Did Not Allot the 1886 Lands under the 1887

Dawes Act (GAA) Which Was Repealed by the 1934 IRA.

include a requirement that the loyal Mdewakanton had to consent to the sale. See

Wolfchild VII, 96 Fed. CI. at 318 n.21; Act of Feb. 25, 1901, oh. 474, 31 Stat. 805,

806.

16s Wolfchild VII, 96 Fed. CI. at 318.

169 IN.

170 Id.

171 CA2898-2899.

172 See, e.g., CA2795, 2812-2814.

173 J[d.

174 Id. See also CA2795.

175 CA1872, 1879, 2795, 2812-2814.
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The Department considered, but did not allot the 1886 Lands under the

Dawes Act (GAA). 176 The 1934 IRA repealed the GAA. 177 After the 1934 IRA,

the Department did not have statutory authority to allot the 1886 Lands. _78

Io Interior by 1935 Recognizes the Setting Apart of the Reservations

for the 1886 Mdewakanton and the 1886 Mdewakanton Group's

Temporary Subgroup Communities Are Established With

Powers Delegated to the Communities By Interior Under the 1934

IRA Consistent With the 1863 Acts, the 1888-1890 Appropriation
Acts and IRA.

The 1934 IRA fundamentally altered the way in which the federal

government dealt with Indian groups. 179 The IRA permitted "[a]ny Indian tribe, or

tribes, residing on the same reservation.., to organize for its common welfare...

,,180 It also preserved "all powers vested in any Indian tribe or tribal council by

176 General Allotment Act (or Dawes Act, or Dawes Severalty Act of 1887), Feb. 8,

1887 (24 Stat. 388, ch. 119, 25 U.S.C. § 331), 49th Cong. Sess II, Chp. 119, p.

388-91; 25 U.S.C. 9 461 (Allotment of Land on Indian Reservations). See, e.g.,

CA2799.

177See Act of June 18, 1934, ch. 576, 48 Stat. 984 (also known as the Wheeler-

Howard Act) (codified as amended at 25 U.S.C. 99 461-79). Public Law 100-581,

title I, Sec. 101, Nov. 1, 1988, 102 Stat. 2938 deleted from section 16 the "residing

on same reservation" text, but had a savings clause at Sec. 103: "Nothing in this

Act is intended to avoid, revoke or affect any tribal constitution, bylaw or

amendment ratified and approved prior to this Act." See generally Cohen's

Handbook of Federal Indian Law (2005 ed.) 9 1.05 ("The crowning achievement

and the legislation that gives the era its names was the Indian Reorganization Act

of 1934 (the IRA or Wheeler-Howard Act)").

178 Id.
179Id "

_8°Id., 9 16, 48 Stat. at 987.
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existing law. ''lsl IRA section 19 stated, in part, "The term 'Indian' as used in this

Act shall include all persons of Indian descent who are members of any recognized

Indian tribe now under Federal jurisdiction .... ,182 The Supreme Court in

Carcieri interpreted the definition of Indian in section 19 to be restricted to

"recognized Indian tribe now under Federal jurisdiction" with the "now" referring

to the date of enactment of the IRA: June 18, 1934.183 The 1886 Mdewakanton

Group in this case was under federal jurisdiction on June 18, 1934. TM But, the

subgroup communities (Lower Sioux and Prairie Island) approved by Interior in

193 6 were not under federal jurisdiction on June 18, 1934.185

On November 17, 1934, the 1886 Mdewakanton Group gathered as one and

voted 94-2 to accept the IRA. 186 At the time, there were 271 eligible 1886

Mdewakanton Group voters. 187 Voter eligibility did not depend on having an

1886 Lands assignment. In fact, less than one-half of the eligible voters had 1886

Land assignments. 188 The other one-half of eligible voters did not have land

assignments. 189

181Id.

1s2Id., § 19, 48 Stat. at 987.
183555 U.S. at 391.

184See, e.g., CA2951-2954, 2951.
185 Id.

186CA2812-2814, 2812; 2889-2892, 2889.
187ld.

188 ld.

189ld.
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In response to the vote of the 1886 Mdewakanton Group, the Department

deliberated on the legal status of the 1886 Mdewakanton Group. 19° Department

officials recognized that the "1886 Lands" was a legal "reservation" for the 1886

Mdewakanton Group. 191 The statutory bases in 1935 for an 1886 Mdewakanton

reservation were the 1863 Acts and the 1888-1890 Appropriation Acts] 92 By

1935, the 1886 Lands had been set apart under these statutes for the 1886

Mdewakanton Group. 193 The February 16, 1863 Act states that, "The land so set

apart.., shall not be aliened or devised, except by the consent of the President of

the United States, but shall be an inheritance to said Indians and their heirs

forever."194

First, Felix Cohen 195stated in November 23, 1935 correspondence that a

"consensus" had been reached on Minnesota Mdewakanton organization between

the Indian Office and the Solicitor's Office that the 1886 Lands had been set apart

190 CA2832-2837, 2840-2841, 2843-2845, 2855-2856.

19l Id. See CA1613-1614 (federal officials have acknowledged trust or elements of

trust).

192 See Act of Feb. 16, 1863, § 9, 12 Stat. at 654.

193 CA2832-2837, 2840-2841, 2843-2845, 2855-2856.

194Act of Feb. 16, 1863, § 9, 12 Stat. at 654.

195From 1933 through 1947, Felix Cohen served in the Solicitor's Office of the

Department as an assistant solicitor, associate solicitor, and acting solicitor. Cohen

was the original author of a continuing treatise on American Indian Law. See

Cohen's Handbook of Federal Indian Law (2005 ed.) at 201-203 (contributions of

Felix Cohen).
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as a reservation for the 1886 Mdewakanton Group. 196The November 23, 1935

memorandum recognized the 1886 Lands as a "reservation. ''_97 Four days later,

Commissioner John Collier would confirm the reservation status of the 1886 Lands

for the 1886 Mdewakanton.198 His November 27, 1935 correspondence to Mr. Joe

Jennings of the Pine Ridge Agency states the 1886 Lands are a "reservation" for

the 1886 Mdewakanton. 199Soon thereafter, Assistant Solicitor Charlotte T.

Westwood and Chief J.R. Venning wrote a memorandum that the 1886 Lands were

set apart for the 1886 Mdewakanton as a "reservation. ''2°° Finally, according to the

April 15, 1938 Solicitor Opinion, the subgroup communities organized on the 1886

Mdewakanton Group's reservations do not have the powers associated with

historical sovereign tribes - but only temporarily delegated powers. 2°1

The 1938 Solicitor's opinion confirms that the Communities do not have the

inherent powers listed in the 1934 Solicitor's opinion. Consistently, the 1934

Solicitor's Opinion states that historical tribe's enrollment and property

determinations must "be consistent with existing acts of Congress governing the

196CA2832.
197CA2833.
198CA2840-2841.
199/'d.
200CA2840-2841.

201 CA1161-1162. Opinion of the Solicitor dated April 15, 1938, vol. 1,813,813-
14.
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enrollment and property rights of members. ''2°2

Accordingly, the 1886 Mdewakanton Group formed three temporary

subgroup communities with Interior approval of the three constitutions: the Prairie

Island Indian Community (1936), the Lower Sioux Indian Community (1936), and

the Shakopee Mdewakanton Sioux Community (1969). 2o3 During the period from

1936 through 1969, the year the SMSC was recognized, those reservation lands at

Shakopee "were under the limited supervision of the Lower Sioux governing

body. ''2°4 The subgroup communities are not historical tribes. 2°5 The subgroup

communities have only powers delegated by Interior, and even those powers must

be exercised consistent with statutory obligations to the 1886 Mdewakanton

Group. 2°6

The subgroup communities evolved, but not the membership - and certainly

not into "two classes of members" as indicated in the Committee Reports. 2°7 As a

1935 Department memorandum indicated on purchasing the IRA lands, "in each

community there are several families of Mdewakanton Sioux who are not entitled

to land assignments on the present reservation as they do not come within the

terms of the land purchase acts. Yet they have lived in the community all their

2o2 Id. at 476-77.

2o3 Id.; see Wolfchild VII, 96 Fed. C1. at 319 (citing WolfchildI, 62 Fed.Cl. at 529).

2o4 CA2850.

2o5 CA1161-1162.

2o6 Wolfchild VII, 96 Fed. C1. at 319 (citing WolfchildI, 62 Fed.Cl. at 529).

2o7 CA1079, 1087.
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lives, are considered members, and want to stay. Additional land would solve the

problem of these Indians. ''2°s Under the 1934 IRA, additional lands were purchased

in 1936, 1170.4 acres at Lower Sioux and 414 acres at Prairie Island, to assist the

1886 Mdewakanton and to accommodate the "several families of Mdewakanton

Sioux" who were ineligible for 1886 land assignments. 2°9

The number of non-1886 Mdewakanton at the reservations in 1980 had not

grown. "As of 1979, more than 95 percent of the enrolled members of the three

communities were lineal descendants of the 1886 Mdewakantons. At that time, the

Lower Sioux Indian Community had 152 members (139 of whom were lineal

descendants of the 1886 Mdewakantons), the Prairie Island Indian Community had

109 members (106 of whom were lineal descendants of the 1886 Mdewakantons),

and the Shakopee Mdewakanton Sioux Community had 96 members (94 of whom

were lineal descendants of the 1886 Mdewakantons). ''21°

Importantly, "many of the descendants of the 1886 Mdewakantons are not

enrolled members of any of the three communities" because historically there has

been an inadequate supply of land. TM

Since Interior under the 1980 Act ended the federal 1886 Lands assignment

system and 1886 Mdewakanton tribal trust account, the membership of these

208 CA2837.

209 CA2974.

21o Wolfchild V1, 559 F.3d at 1235 n.2. CA1737-1738.

zll Wolfchild V1, 559 F.3d at 1235.
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communities has not been defined in terms of indigenous relationships and these

community members have been receiving 100% of the benefits of the land and

community revenues - including per capita payments. 2_2 The communities exercise

complete discretion over who attains or keeps their membership - regardless of

1886 Mdewakanton lineal descent or any other statutory criteria. 213 After the 1980

Act, in a type of cultural genocide, the number of non-1886 Mdewakanton lineal

descendants at Shakopee community may have grown to be as high as 75 %.2_4

Consequently, the 1886 Mdewakanton Group's cultural identity at the reservation

is threatened.

As a result of the Departmental policy after the 1980 Act, "a lineal

descendant of a loyal Mdewakanton might be denied admission to, or removed

from, membership in a community even if the descendant lived on 1886 land

encompassed by the community boundary. ''215

As a consequence of the communities being subgroups of the 1886

Mdewakanton Group, the communities did not have a collective claim to the 1886

lands. In 1978, a Field Solicitor for the Department addressed this issue: "[N]one

of the three Community governments, organized under the [Reorganization Act] ...

21z See WolfchiMI, 62 Fed. C1. at 530-32.

213 Wolfchild VII, 96 Fed. Cl. at 319. CA2006-2209.

214 CA3240-3242 (Affidavit of Dr. Barbara Buttes). See CA3185-3222 (report of

Dr. Buttes on ineligibility of Shakopee members).

215 Wolfchild VII, 96 Fed. CI. at 319.
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has any right, title or interest in these lands. The land is held for the benefit of a

specific class of people and their descendants.''2_6

Notably, after the enactment of the 1934 IRA, the BIA consulted with the

communities before granting assignments to 1886 lands.21vAlthough the Field

Solicitor for the Department noted that the communities' recommendations were

"a courtesy only" and not "a legal necessity, since the communities have no

decision making authority concerning use of these lands[,]" the communities were

provided an opportunity to influence the assignment of 1886 lands.218

Additionally, prior to the establishment of the three communities, the

Department's policy was that any sand and gravel deposits located on the 1886

lands were the government's property and were not subject to sale by the

assignees.2_9After the passage of the IRA, however, the BIA adopted the view that

sand and gravel on the reservation constituted a resource of the 1886

Mdewakanton Group and was not the government's property. 22°

J. IRA Lands Added to Existing Reservations for 1886

Mdewakanton Group Under IRA Section 7.

In 1934, the 1886 Mdewakanton Group felt "that each head of family should

216 CA3033-3035.

217 Wolfchild VII, 96 Fed. CI. at 319.

218 CA3033-3035.

219 Wolfchild VII, 96 Fed. C1. at 319. -

220 Id.
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be provided with eighty acres of land for agricultural purposes. ''221 Prior to 1934,

under the land assignment system, each family (about 30 families at Lower Sioux)

generally had 5 to 25 acres of land depending on the quality of land. 222 "The

acreage is entirely too small to permit them to own teams, cows or for grazing

purposes. ''223

Interior proposed a land project to aid the 1886 Mdewakanton Group. 224

The Indian Field Service in Ashland, Wisconsin proposed a land project for the

1886 Mdewakanton families at Lower Sioux and Prairie Island. 225 "The Redwood

Board of County Commissioners, County Superintendent of Schools, County

Relief Worker, County Agent, Commercial and Lions Clubs of Redwood Falls,

Minnesota, as well as other leading citizens of Redwood County, endorse a land

project for our Birch Coulee Indians. ''226

In about 1937, Interior, with funds appropriated under the IRA, purchased

1,170.4 acres at Lower Sioux and 414 acres at Prairie Island. 227 The deeds to the

IRA lands, unlike the deeds to the 1886 Lands, were taken by the United States in

2zl CA2813.

222/i-d.

223 Id,

224 CA2812-2831.

225 Id.

2z6 CA2813.

217 CA2974.
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trust for the respective communities. 228 Under the IRA, section 7, these IRA lands

were added to the existing reservations for the 1886 Mdewakanton Group_.229

Under IRA, section 7, the IRA lands are subject to the same statutory use

restrictions under the 1863 and 1888-1890 Acts as the 1886 lands.

K. The 1886 Mdewakanton Reservations Were l_Iot Terminated in

the Termination Era of Federal Policy (1943-1961).

The federal government adopted a policy of tribal termination from 1943

through 1961. 230 The 1886 Mdewakanton were not unaffected. TM "The proposal

for termination of Federal supervision over the property of Indians and Indian

groups in the southern part of Minnesota has been of long standing interest to the

Indians in the area. ''232 During 1953, the Department took steps to terminate the

Lower Sioux Indian Community and distribute to the members by deed the 1886

lands and IRA lands. 233 The plan was never successfully implemented. TM

L. Funds Derived From Reservation Lands Held in Tribal Trust

Accounts For 1886 Mdewakanton Group.

The BIA erroneously distributed the 1886 Mdewakanton Group's tribal trust

228 See, e.g., CA1 155-1156.

229 Act of June 18, 1934, ch. 576, § 7, 48 Stat. 984.

230 See generally Cohen's Handbook of Federal Indian Law (2005 ed.) § 1.06

ITermination (1943-1961).
31 CA1155-1160, 2857-2892.

232 Id.

233 Id.

234 ld.
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account funds to the three subgroup communities. 235 On January 9, 1981, the BIA

disbursed $37,835.88 to the Shakopee Mdewakanton, $36,210.01 coming from

Treasury Account 147436 and $1,625.87 coming from the associated interest

account 147936. 236 On March 3, 1981, the BIA disbursed $37,835.88 to the Lower

Sioux, $27,601.78 coming from Treasury Account 147436 and $10,234.10 coming

from a Lower Sioux "Proceeds of Labor" and interest account. 237 And on April 21,

1981, the BIA disbursed the final $37,835.88 to the Prairie Island community,

$25,450.48 coming from accounts 147436 and 147936 and $12,385.40 from a

Prairie Island "Proceeds of Labor and interest account. 238 The BIA made additional

disbursements from Treasury Account 147436 in 1981 and 1982, with the

Shakopee Mdewakanton receiving $6,429.71, the Lower Sioux receiving

$5,115.85, and the Prairie Island receiving $6,429.71. 239

The CFC found that Interior's distribution of these funds beginning in 1981

to the subgroup communities was a breach of Interior's statutory duties to the 1886

Mdewakanton Group. In this way, the Appropriation Acts served as the post-

remand foundation of the Cross-Appellants' breach-of-trust claims asserted in the

CFC and led to the approximately $60,000 in land proceeds that were at issue. That

235 CA2210-2211.

236 CA3579-3580.

237 CA3582-3583.

238CA3585-3591.

239 CA3593-3599.
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$60,000, identified in an Interior report prepared in 1975, had grown to $131,483

by 1980, and, with additional interest since 1980, has grown to the amount of the

CFC judgment of $673,944. 24°

SUMMARY OF ARGUMENT

The CFC erred in not granting the Cross-Appellants' summary judgment for

both the pre-1980 Act and post-1980 Act community revenues and on the 1NIA

land claim. The Cross-Appellants as a group have standing as a "tribe, band or

other identifiable group of American Indians" under the Indian Tucker Act and as a

"tribe" under the INIA, 1863 and 1888-1890 Acts. Proof of coverage under the

1NIA means a federal fiduciary relationship to the 1886 Mdewakanton Group

exists. Interior violated its fiduciary and statutory duties by not requiring sharing

of both pre-1980 Act and post-1980 Act revenues and by failing to provide a 7,680

acre reservation. Interior's statutory violations have caused damages to the 1886

Mdewakanton Group. The government's money-mandating defense is without

merit. The statute of limitations defense is again unavailing. Finally, the

government's argument that Congress did not repeal any part of the Tribal

Judgment Act is erroneous. The Reports Elimination Act repealed the Tribal

Judgment Act.

240 Wolfchild VIlI, 101 Fed. CI. at 92-93.
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ARGUMENT

The standard of review for the Federal Circuit on legal issues determined by

the CFC is de novo.

I. The CFC Erred in Not Granting Cross-Appellants Summary Judgment

for Post-1980 Act Community Revenues and on the Land Claim.

The 1886 Mdewakanton Group is entitled under the Indian Tucker Act to

monetary damages and related injunctive relief from the CFC on the following two

claims: (1) INIA statutory land claim of 7,680 acres because the Department failed

to reserve that land from the public sale of the reservation completed in 2002; and

(2) statutory fund claim because the Department failed to ensure the pre-1980 Act

and post-1980 Act community revenues went to the 1886 Mdewakanton Group

The Supreme Court has long held that in determining congressional intent,

the federal courts follow "the general rule that '[d]oubtful expressions are to be

resolved in favor of the weak and defenseless people who are the wards of the

nation, dependent upon its protection and good faith.'"241 Thus, Acts of Congress

relating to Indians are construed in such a manner to give the greatest protection

possible to IndiansY 2 Statutes concerning the rights of Indians are to be construed

241McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164, 174 (1973) (quoting

Carpenter v. Shaw, 280 U.S. 363,367 (1930)); accord, Rosebud Sioux Tribe v.

Kneip, 430 U.S. 584, 586 (1977).

24l U.S.v. Drummond, 42 F. Supp. 958, 961 (W.D. Okla. 1941), aff'd, 131 F.2d

568 (10th Cir. 1942).
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in their favor. 243

A. The Cross-Appellants Have Standing as a "Tribe, Band or Other

Identifiable Group of American Indians" and Have Meritorious

Claims Under the INIA, 1863 and 1888-1890 Acts.

The Cross-Appellants claim Indian Tucker Act jurisdiction as a "tribe, band

and identifiable group of American Indians. ''244 So, for jurisdiction over their

claims, since the Indian Tucker Act itself does not create a cause of action, the

Cross-Appellants must show they are or represent a "tribe, band or other

identifiable group of American Indians" and that statutes other than the Indian

Tucker Act have been allegedly violated. 245 Determining what is a "tribe" under

the INIA is different than determining what is a tribe under the IRA. 246

The CFC held that the Cross-Appellants are an "identifiable group of

Indians," but not a "tribe" for INIA purposes. 247 Yet, it has been generally

considered that "reservation tribes with continuing federal contact are considered

tribes under virtually every statute relating to Indian tribes... In cases in which the

243 U.S. v. 2,005.32 Acres of Land, More or Less, Situate in Corson County, S.D.,

160 F. Supp. 193,201 (D.S.D. 1958).

244 28 U.S.C. § 1505.

245 ld.

246 Compare Cohen's Handbook of Federal Indian Law (2005 ed.) § 3.02(6)(b) at

pp. 146-148 (Definition of Tribe/Application of Federal Statutes/The Montoya

definition, the Indian Depredation Act and the INIA) with § 3.02(6)(d) at pp. 149-

152 (Definition of Tribe/Application of Federal Statutes/Indian Reorganization

Act).

247Wolfchild VIII, 101 Fed. CI. at 67-68.
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tribal status is in doubt, it is necessary to examine the language and intent of the

specific statute containing the term 'Indian tribe' to define statutory rights and

responsibilities... The legal principles developed under one statutory scheme often

cannot be transferred to other situations because of the particular context in which

the original principles were developed. ''248

So, the INIA is reviewed here on its own terms. The 1NIA is one of

America's oldest and most venerable laws, signed by President George

Washington. The INIA, last amended in 1834, states, "No purchase, grant, lease, or

other conveyance of lands, or of any title or claim thereto, from any Indian nation

or tribe of Indians, shall be of any validity in law or equity, unless the same be

made by treaty or convention entered into pursuant to the Constitution. "249 One of

the earliest interpretations of the 1NIA comes from a speech by President

Washington in 1790 after the passage of the original Act: "The general government

will never consent to your being defrauded. But it will protect you in all your just

rights. ''25°

The United States Supreme Court, in 1974 and in 1985, made the following

holdings in Oneida Indian Nation of N. Y. State v. Oneida County: federal subject-

248 Cohen's Handbook of Federal Indian Law (2005 ed.) § 3.06 (Definition of

Tribe; Application of Federal Statutes), pp. 144-145.

249 Id,

25o 4 American State Papers 142 (1823) (available at

http://www.teachingamericanhistory.org/library/index.asp?document=3 98).
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matter jurisdiction exists for Indian land claims based upon aboriginal title and

violations of the INIA; tribes have a federal common law cause of action, not pre-

empted by the INIA, for possessory land claims based upon aboriginal title; and

the affirmative defenses of statute of limitations, abatement, ratification and

nonjusticiability do not apply. TM Importantly, the district court in the Oneida

251 Oneida Indian Nation of N.Y. State. v. Oneida County, 414 U.S. 661 (1974)

("Oneida r') and Oneida Indian Nation of N.Y. State. v. Oneida County, 470 U.S.

226 (1985) ("Oneida Ir'). See also Pueblo of lsleta ex reL Lucerto v. Universal

Constructors, Inc., 570 F.2d 300, 303 (10th Cir. 1978) (finding subject matter

jurisdiction). Oneida I inspired dozens of other tribal land claims. After tribes won

initial judgments in some of these claims, Congress reacted by extinguishing the

claimed aboriginal title and compensating the tribal plaintiffs. These Indian Land

Claims Settlements are collected in 25 U.S.C. §§ 1701-80p (Chapter 19). For

example, after the U.S. Court of Appeals for the First Circuit held that the federal

government was obliged to bring a suit on a tribe's behalf claiming 60% of Maine

in Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F. Supp. 649

(D. Me. 1975), aff'd, 528 F.2d 370 (lst Cir. 1975), Congress approved a $81.5

million settlement. See Pub. L. No. 96-420, 94 Stat. 1785 (codified at 25 U.S.C.

§ § 1721-35). In the cases involving the Narragansett Tribe of Indians, Congress

enacted a settlement for the Indian tribe after the United States District Court for

the District of Rhode Island in 1976 struck all the defendant's affirmative defenses

(laches, statute of limitations/adverse possession, estoppel by sale, operation of

state law, and public policy) and denied the state's motion to dismiss on the

grounds of sovereign immunity and nonjusticiability. Narragansett Tribe of

Indians v. Southern Rhode Island Land Dev. Corp., 418 F. Supp. 798 (D.R.I. 1976)

and Narragansett Tribe of Indians v. Murphy, 426 F. Supp. 132 (D.R.I. 1976); see

Pub. L. No. 95-395, 92 Stat. 3501 (codified at 25 U.S.C. §§ 1701-16). Similarly,

in Mohegan Tribe v. Connecticut, Congress approved the creation of the Mohegan

Sun after the U.S. District Court for the District of Connecticut in 1980 struck the

defendant's affirmative defenses. Mohegan Tribe v. Connecticut, 483 F. Supp. 597

(D. Conn. 1980), aft'd, 638 F.2d 612 (2d Cir. 1980), cert. denied, 452 U.S. 968

(1981), on remand, 528 F. Supp. 1359 (D. Conn. 1982); see Pub. L. No. 103-377,

108 Stat. 3501 (codified at 25 U.S.C. § 1775). With the Mashantucket Pequot

Tribeand Wampanoag Tribe, Congress enacted a settlement before the courts had a

5O
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Indian Nation case, on remand, entered monetary judgment, plus interest, against

counties, representing the full fair market rental value, minus set-offs for

improvements, plus pre-judgment interest. 252

Generally, for plaintiffs to prevail on a INIA claim, they must show that: (1)

they are or represent an Indian "tribe" within the meaning of the Act; (2) the

parcels of land at issue are covered by the Act as tribal land; (3) Congress has

never consented to the alienation of the plaintiffs' land at issue; and (4) the trust

relationship between the government and the plaintiffs, which is established by

coverage of the Act, has never been terminatedY 3 Proof of coverage by the INIA

establishes existence of a fiduciary relationship between federal government as

guardian and Indian tribe as ward. TM

The INIA generally applies to all Congressionally-identified groups of

Indians. After the enactment of the 1934 IRA, for tribes not recognized by

Congress, Interior recognition as a tribe would be prima facie evidence of being a

chance to enter any court rulings. Western Pequot Tribe of Indians v. Holdridge

Enters. Inc., et al., Civil Action Numbered H76-193 (D. Conn.); see Pub. L. No.

98-134, 97 Stat. 851 (codified at 25 U.S.C. §§ 1751-60); WampanoagTribal

Council of Gay Head, and others v. Town of Gay Head, and others, C.A. No. 74-

5826-McN (D. Mass.); see Pub. L. No. 100-95, 101 Stat. 704 (codified at 25

U.S.C. § 1771).

296 Oneida II, 470 U.S. at 230.

253 Narragansett Tribe of Indians v. Southern Rhode Island Land Dev. Corp., 418

F. Supp. 798, 803 (D.R.I. 1976).

254Id. at 810.
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"tribe. ''255 The Narragansett case is an example where an Indian group prevailed

as a "tribe" under the INIA despite not being recognized by Interior under the

IRA. 256

As to the definition of "tribe" under the INIA, the Cross-Appellants can

agree with the CFC that "[t]he Non-Intercourse Act does not provide a definition of

the term 'tribe' and that the Supreme Court interpreted 'tribe' for purposes of the

Non-Intercourse Act as being "a body of Indians of the same or a similar race,

united in a community under one leadership or government, and inhabiting a

particular, though sometimes ill-defined, territory.'"z57 However, under this test,

the 1886 Mdewakanton Group is a "tribe" for statutory purposes because Congress

-and through implementing actions by Interior - has identified and set reservations

apart for the 1886 Mdewakanton Group, approved IRA temporary subgroup

communities for the 1886 Mdewakanton Group, has added the IRA and other lands

to those reservations and because Interior has maintained tribal trust accounts for

255 Passamaquoddy Tribe, 388 F. Supp. 649; Narragansett Tribe of Indians v.

Southern Rhode Island Land Dev. Corp., 418 F. Supp. 798; Narragansett Tribe of

Indians v. Murphy, 426 F.Supp. 132.
256 Id.

257 Wolfehild VIII, 101 Fed. CI. at 68, (citing United States v. Candelaria, 271 U.S.

432, 442 (1926) (in turn quoting Montoya v. United States, 180 U.S. 261,266

(1901))) (the "Montoya/Candelaria definition"); see also Golden Hill Paugussett

Tribe of Indians v. Weieker, 39 F.3d 51, 59 (2d Cir. 1994) (adopting and applying

the Montoya/Candelaria definition).
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the 1886 Mdewakanton Group from community revenues-- all under the 1863 and

1888-1890 Acts and IRA.

Assuming for the purposes of argument, that the Montoya/Candelaria definition

and BIA criteria test do apply, the CFC mistakenly applied the

Montoya/Candelaria definition and BIA criteria test without reference to the 1886

Mdewakanton Group's reservation beneficiary status under the aforementioned

ActsY 8 If this inapplicable test is applied, the statutory and administrative history

of the 1886 Mdewakanton Group still shows the 1886 Mdewakanton Group to be a

"tribe" for statutory purposes. Again, under this test, the 1886 Mdewakanton

Group is a "tribe" because Congress - and through implementing actions by

Interior - has identified and set reservations apart for the 1886 Mdewakanton

Group, approved temporary IRA subgroup communities for the 1886

Mdewakanton, has added the IRA and other lands to those reservations and

because Interior has maintained tribal trust accounts for the 1886 Mdewakanton

Group from community revenues--all under the aforementioned Acts and the IRA.

As to the application of the specific BIA criteria listed in Wolfchild VIII,

under part (a), the 1886 Mdewakanton have been statutorily and administratively

recognized since 1900 as "American Indian" on a substantially continuous basis.

Under part (b), a predominant portion of the 1886 Mdewakanton Group comprises a

258 Wolfchild VIII, 101 Fed. C1. at 68.
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distinct community -- actually three IRA communities -- and the 1886

Mdewakanton have existed as such since the 1863 and 1888-1890 Acts as a loyal

Mdewakanton remnant in Minnesota of an historical tribe which was removed from

Minnesota by Congress by the same 1863 Acts. Under part (c), the 1886

Mdewakanton Group have maintained tribal political influence or authority over its

members through the three IRA subgroup communities approved by Interior.

The 1886 Mdewakanton Group also meets the Montoya/Candelaria

definition because the 1886 Mdewakanton Group, inclusive of its three subgroup

communities and its three reservations, have anthropological, political, geographical

and cultural bases and have a community -- actually three subgroup communities.

Moreover, each of the Communities has an Interior-approved political structure.

The CFC suggests that the 1886 Mdewakanton Group's claim is solely based

on the 1863 Acts, so that Cross-Appellants' "claim [for INIA tribal status] is based

upon severance, not continuation, of tribal ties. ''259 To the contrary, Cross-

Appellants claim (in addition to claiming 7,680 acres under the 1863 Acts) that

Interior recognizing the setting apart of the reservations for the 1886 Mdewakanton

Group by 1935 and recognizing 3 IRA subgroup communities and adding the IRA

lands to the 1886 Mdewakanton Group's reservations and maintaining tribal trust

259 ]d. at 68-69.
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accounts for the 1886 Mdewakanton Group means that the 1886 Mdewakanton

Group is a "tribe" for statutory purposes.

Finally, the CFC in its opinion does not state the full significance of the

formation of the Minnesota Mdewakanton Oyate ("Mdewakanton Oyate"). 26° The

Cross-Appellants formed the Mdewakanton Oyate on March 26, 2004 as a response

to government's failure to enforce the 1886 Mdewakanton Group's rights vis-_-vis

the temporary subgroup communities - even after the lawsuit was filed. The

association was formed as "a Minnesota non-profit corporation.., for the purpose

of organizing the trust beneficiaries for business purposes. ''261 The business of the

Mdewakanton Oyate is to organize an IRA government to preside over the three

current reservations and the additional 7,680 acres. Under RCFC 17(a)(1), the

Mdewakanton Oyate has been the "real party in interest" from the inception of this

lawsuit. Under RCFC 17(a)(3), the CFC was required to provide the Cross-

Appellants an opportunity to add the Mdewakanton Oyate as a plaintiff, if that is

required before dismissing the lawsuit.

The 1886 Mdewakanton Group also meets the other elements for a

successful INIA claim. First, the parcels of land at issue are covered by the Act as

tribal land. The three reservations and the 7,680 acres of the former Minnesota

Sioux reservation subject to the 1886 Mdewakanton Group's statutory rights are

260 Id. at 69.

2611d.
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"tribal land." The three reservations are indisputably tribal land. The 7,680 acres of

the former Minnesota Sioux reservation are also "tribal land" because the

Minnesota Sioux reservation was authorized to be sold under the 1863 Acts subject

to an exception in the same 1863 Acts authorizing the Secretary to set apart a--

fraction of the former Sioux reservation for the loyal Sioux -7,680 acres.

Second, Congress has never consented to the alienation of the tribal land at

issue and never terminated the fiduciary relationship between the government and

the 1886 Mdewakanton Group which is established by coverage of the INIA.

The 1980 Act 262 did not terminate the 1886 Mdewakanton's statutory land

rights or the resulting fiduciary relationship. The Supreme Court has stated in

DeCoteau, with respect to the termination of Indian reservations, that the federal

courts will not lightly conclude that a reservation has been terminated and will

require a clear indication of that fact. 263 Moreover, the First Circuit in

Passmaquoddy Tribe 264 held that "any withdrawal of trust obligations by

Congress" would have to be made in "plain and unambiguous" language in order to

26z Act of Dec. 19, 1980, Pub. L. 96-557, 94 Stat. 3262.

263 DeCoteau v. District County Court for Tenth Judicial Dist., 420 U.S. 425,444

(1975); see also South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998)

("[O]nly Congress can alter the terms of an Indian treaty by diminishing a

reservation..., and its intent to do so must be 'clear and plain.'") (citations

omitted); Solem v. Bartlett, 465 U.S. 463,470 (1984) (Congress must clearly

evince an intent to change boundaries before diminishment will be found).

264 528 F.2d 370 (lst Cir. 1975).
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be effective. 265 In so holding, the First Circuit analogized to the Supreme Court's

holding in DeCoteau regarding the termination of Indian reservations. 166

The 1980 Act, its text and legislative history, do not indicate Congressional

intent to terminate the 1863 Acts' land grant provisions and the 1888-1890

Appropriation Acts. 267 The actual text of the 1980 Act does not even address

repealing the 1863 and the 1888-1890 Acts. 268 Specifically, the 1980 Act provided

that the 1886 lands, which "were acquired and are now held by the United States for

the use or benefit of certain Mdewakanton Sioux Indians" under the Appropriations

Acts, would henceforth be "held by the United States... in trust for" the three

communities. 269 The Act also contained a savings clause providing that the Act

would not "alter" any rights then existing under "any contract, lease, or assignment

entered into or issued prior to enactment of" the Act. 27° None of this text supports a

Congressional purpose to terminate the 1863 Acts' land grant provisions. TM

Furthermore, the legislative history related to the 1980 Act is completely silent on

the issue of the government's continuing obligations under the 1863 Acts and under

the 1888-1890 Appropriation Acts.

265 Id. at 380.

266 Id. at380 n.12.

267 Act of Dec. 19, 1980.

268 Id.

269 Id.

270 Id.

271 Id.
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Additionally, any government argument that Interior decisions, unlike

nonfederal party decisions, conveying Indian lands in violation of statutory land

grant provisions do not fall within the INIA is in error. In Bear v. United States,

the United States District Court for the District of Nebraska held that a stipulation

signed by BIA-appointed counsel for the Winnebago Tribe and the State of Iowa in

relation to condemnation proceedings did not satisfy the requirements of 1NIA

because it was not authorized by Congress. 272 Similarly, Congress has never

authorized Interior to violate the 1886 Mdewakanton's statutory entitlement to land

under the 1863 and 1888-1890 Acts.

B. Proof of Coverage of INIA Means a Federal Fiduciary

Relationship to 1886 Mdewakanton Group.

Proof of coverage by the INIA, as detailed above, establishes existence of a

fiduciary relationship between federal government as guardian and Indian tribe as

ward. 273 Since the INIA covers the 1886 Mdewakanton Group and their

reservations and land claims, a fiduciary relationship exists. The CFC's finding

that the 1863 Acts, of themselves, do not create a fiduciary relationship is

inapposite to whether the INIA imposes a fiduciary relationship once the proof of

coverage of the 1NIA for the 1886 Mdewakanton Group is shovcn. 274

C. Interior Violated Its Fiduciary and Statutory Duties By Not

272 Bear v. United States, 611 F. Supp. 589, 597 (1985), aft'd810 F.2d 153 (1987).

273/d.

274 Wolfchild VIII, 101 Fed. CI. at 73.
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Requiring a Sharing of Both Pre-1980 and Post-1980 Act

Community Revenues - Damaging the 1886 Mdewakanton

Group.

The CFC entered judgment on the pre-1980 Act community revenues, but

-not on the post-1980 Act revenues. The CFC judgment on the pre-1980 Act

community revenues should be affirmed. Cross-Appellants argue that they are

entitled to both pre-1980 Act and post-1980 Act revenues based on their statutory

rights and the fact the three reservations were set apart for the 1886 Mdewakanton

Group.

The government's brief at pages 45-46 argues unpersuasively that there was

no actionable breach of the 1888-1890 Acts. This argument, like virtually all the

arguments of the government, is based on the idea that the 1980 Act declared the

1886 lands to be held in trust for the Communities. Yes, but the text of the 1980

Act does not change that by year 1935 the three reservations had already been set

apart by Interior for the 1886 Mdewakanton Group under the 1863 Acts and the

1888-1890 Appropriation Acts. The 1980 Act does not change that the reservations

are for the 1886 Mdewakanton and still are. So, Interior was statutorily obligated

under the 1NIA, 1863 Acts and the 1888-1890 Appropriation Acts to ensure the

reservation revenues went to the 1886 Mdewakanton Group -as it was doing up

until the 1980 Act. Interior's erroneous interpretation of the 1980 Act caused and

continues to cause damages to the 1886 Mdewakanton Group.
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II. The Government's Money-Mandating Duty Defense is Without Merit.

The Indian Tucker Act, enacted in 1946, authorizes "any tribe, band, or

other identifiable group of American Indians" to sue the United States for a claim

which arises "under the Constitution, laws or treaties..., or Executive orders...,

or is one which otherwise would be cognizable in the Court of Federal Claims if

the claimant were not an Indian tribe, band or group. ''175 The ITA provides the

United States' express consent to be sued for claims founded upon statutes that

create substantive rights to money damages. 276 In conducting the analysis, "[i]t is

enough ... that a statute creating a Tucker Act right be reasonably amenable to the

reading that it mandates a right of recovery in damages. "While the premise to a

Tucker Act claim will not be 'lightly inferred,' a fair inference will do. ''277

Particular statutes or regulations may provide such a fair inference, as the 1863

Acts and Appropriations Acts do here. 278 In determining the effect of such statutes,

the Court looks "not only to the particular statutory language, but to the design of

the statute as a whole and to its object and policy. ''279 Principles of trust law might

175 28 U.S.CI § 1505 (ITA).

276United States v. Mitchell, 463 U.S. 206, 218 (1983) ("Mitchell lr').

277 United States v. White Mountain Apache Tribe, 537 U.S. 463,473 (2003)

(citation omitted).

278 See United States v. Hvoslef 237 U.S. 1 (1915).

279 Crandon v. United States, 494 U.S. 152, 158 (1990); see United States v.

Navajo Nation, 537 U.S. 488, 508 (2003)
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be relevant "in drawing the inference that Congress intended damages to remedy a

breach. ,,2s0

The "fair[est] inference" from the INIA, 1863 and 1888-1890 Acts is

unmistakable. First, under the INIA, a money-mandating duty arises from the

fiduciary duty imposed on the government when a claim falls within the scope of

the INIA. Proof of coverage by the INIA establishes existence of a fiduciary

relationship between federal government as guardian and Indian tribe as ward. The

U.S. District Court in the Oneida Indian Nation case, on remand after Oneida II,

entered monetary judgment, plus interest against counties. TM In Oneida, the

court's judgment required Oneida County and Madison County to pay damages for

violating the tribe's property rights protected by the INIA. Similarly, a money-

mandating duty can be fairly inferred from the INIA as it relates to Interior

violating tribal property rights conferred onto a tribe by Congress. The

Congressional intent behind the 1NIA, as shown by many Congressional monetary

settlements of such claims, is to provide remedies, including monetary remedies, to

tribes when the tribe's federal statutory rights are violated by anyone - including

Interior.

28o United States v. Navajo Nation, 129 S. Ct. 1547, 1552 (2009) (quoting White

Mountain Apache Tribe, 537 U.S. at 477 (2003)).

327 Oneida II, 470 U.S. at 230.
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The government's arguments at pages 37 through 45 are unpersuasive that

the 1888-1890 Appropriation Acts do not establish a money-mandating duty.

Contrary to the government's arguments, the 1888-1890 Appropriation Acts

mandated payments to the 1886 Mdewakanton Group. The government concedes

at page 37 that the "DOI reasonably interpreted the 1888-1890 Acts as authorizing

use of 1886 lands for the support of the descendants of the 1886 Mdewakantons."

Cross-Appellants agree.

However, Cross-Appellants disagree that the same Acts cannot be construed

as mandating the payment of reservation revenues to the 1886 Mdewakanton

Group. The government's argument at pages 37-39 is based on the 1888-1890

Appropriation Acts was not a "money mandate." Yet, the government fails to take

into account that Interior had recognized by 1935 that the three reservations had

been set apart under the 1863 Acts and the 1888-1890 Appropriation Acts for the

1886 Mdewakanton Group. Under all those statutes, Interior had a duty to ensure

that 1886 Mdewakanton were treated equally.

Similarly, the "equal value" requirement referenced in the government's

brief at pages 39-45 does indeed require sharing of reservation revenues among the

1886 Mdewakanton Group. The government unpersuasively argues that the equal

value requirement is limited to the purchase of specified items, does not extend to

later-derived land revenues, is a point-in-time mandate, does not find support in the
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purpose of the statute and would not be rendered superfluous if construed the way

the government argues. Again, the government fails to construe the 1888-1890

Appropriation Acts in the statutory and administrative context that Interior by 1935

had set apart the three reservations for the 1886 Mdewakanton - and that-the 1980

Act did not change that. Once this factual and legal foundation is accepted, it is

natural that the equal value requirement in the same act that establishes the class of

1886 Mdewakanton is a statutory, money-mandating requirement in favor of the

1886 Mdewakanton class. Yes, the equal value requirement applies to the

reservation revenues prior to 1980 and after 1980 because the equal value

requirement indicates the Congressional purpose in creating the class of 1886

Mdewakanton: to benefit them, equally. The equal value requirement is not

limited to the purchase of specified items. The equal value requirement is not a

point-in-time mandate, but reflects how the government is required to relate to the

class of 1886 Mdewakanton as a whole. The equal value requirement being

applied to the 1886 Mdewakanton class as a whole finds support in the

Appropriation Acts. Finally, if the equal value requirement does not require that

the 1886 Mdewakanton be treated equally regarding funds deriving from the

reservations, it would be superfluous as it relates to the 1886 Mdewakanton

beneficiary class created by the same statutes.
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Moreover, Congress wanted to honor its obligations to provide benefits to

these Indians by providing land or, in lieu of land, monetary remedies. Based on

the text and the pre-enactment and post-enactment history, a "fair inference" can

be drawn that Congress intended monetary damages for a governmental breach of

both the INIA, 1863 and 1888-1890 Acts.

Principles of trust law also suggest an inference that Congress intended

damages to remedy a breach. 282"One of the fundamental common-law duties of a

trustee is to preserve and maintain trust assets.''283 Given this duty on the part of

the trustee to preserve corpus, "it naturally follows that the Government should be

liable in damages for the breach of its fiduciary duties. ''284 In this case, Interior

failed to set aside, provide and maintain a land base for the 1886 Mdewakanton

under the 1NIA, 1863 and 1888-1890 Acts.

Interior further satisfies the money-mandating duty test by assuming a

management role over the 1886 Mdewakanton Group. 285 Every stage of the legal

development of the 1886 Mdewakanton Group has been under Interior's control

28z See White Mountain Apache Tribe, 537 U.S. at 475-76.

283 Central States, Southeast & Southwest Areas Pension Fund v. Central

Transport, Inc., 472 U.S. 559, 572 (1985) (citing G. Bogert & G. Bogert, Law of

Trusts and Trustees § 582, p. 346 (rev.2d ed.1980)). See also United States v.

Mason, 412 U.S. 391,398 (1973) (internal quotation marks omitted)));

Restatement (Second) of Trusts § 176 (1957).

284 Mitchell II, 463 U.S. at 226.

285 Navajo, 537 U.S. at 504-07; White Mountain Apache Tribe, 537 U.S. at 473-75;

id. at 480-81 (Ginsburg, J., concurring).
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and supervision- i.e., non-removal of friendly Sioux from Minnesota, 1865 set

aside of the 7,680 acres, May 20, 1886 census and 1889 supplement, the federal

land assignment system from 1890 through 1980, 286 the setting apart of the

reservation lands by 1935 for the 1886 Mdewakanton, adding additional trust lands

to those reservations and three subgroup communities under the IRA and

maintaining the tribal trust accounts. 287 Such Interior control and supervision over

the 1886 Mdewakanton Group is at least as comprehensive and precise as those

addressing federal authority over the Quinault trust lands and its constituent timber

in Mitchell II and the Indian property in Apache. Interior's supervision and control

over the 1886 Mdewakanton Group gives rise to money-mandating duties as it did

in Mitchell II and Apache.

III. The Statute of Limitations Defense is Again Unavailing.

The CFC held that the government's statute of limitations defense based on

28 U.S.C. § 2501 is unavailing because of the Indian Trust Accounting Statute

(ITAS). The CFC's holdings on the ITAS should be affirmed. Cross-Appellants

agree with the CFC's holdings, but also assert additional bases for the statute of

limitations not to apply. The government's arguments at pages 47 through 54 that

286 The pre-1980 Indian Land Certificates are still honored by Interior though fewer

and fewer 1886 Mdewakanton are living to benefit from them.

287 See, e.g., Federal Portfolio of Information (1979) CA 1872-1894.
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the statute of limitations does not apply to the pre-1980 Act revenues are

unpersuasive.

First, beginning with the INIA claim, the Cross-Appellants claim that the

government completed the sale of the former Minnesota Sioux reservation in 2002

under the 1863 Acts without reserving 7,680 acres for the 1886 Mdewakanton

Group. The CFC's six-year statute of limitations does not apply because it would

frustrate the Congressional intent of the INIA. The Supreme Court in 1985 held

that the affirmative defenses of statute of limitations did not apply to an INIA

claim in U.S. District Court. 288 Similarly, 28 U.S.C. § 2501 does not apply to an

INIA claim in the CFC because it would frustrate Congress' purpose to enforce

fiduciary duties under the INIA.

Second, an alternative but consistent approach may be the continuing claims

doctrine. 289 The rationale underlying the "continuing claim" doctrine, as its

application was outlined in Burich and Friedman, 29° is that it prevents the

defendant from escaping all liability for its wrong and thus "acquiring a right" to

continue its wrongdoing, while retaining intact the 6-year statute of limitations set

288See OneidaI, 414 U.S. 661; OneidalI, 470 U.S. 226..

289 Rosebud Sioux Tribe v. United States, 75 Fed C1. 15, 24-25 (2007); see Hopland

Band of Pomo Indians v. United States, 855 F.2d 1573, 1579-80 (Fed. Cir. 1988)

z9o Burich v. United States, 366 F.2d 984, 986-87 (1966) (discussing the doctrine as

employed in pay cases), cert. denied, 389 U.S. 885 (1967); Friedman v. United

States, 310 F.2d 381,384-85 (1962), cert. denied, 372 U.S. 932 (1963).
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forth by Congress in 28 U.S.C. § 2501. TM In Duncan v. United States, the

predecessor court ruled that the wrongful termination of an Indian tribe's federal

tribal status could give rise to a monetary claim for lost benefits against the

government if, apart from the illegal termination, the tribe could sue for an

arbitrary or unlawful denial of such benefits, z92 Similarly, Interior refuses to

recognize the 1886 Mdewakanton Group and refuses to provide them lands and

benefits. Applying the statute of limitations would result in Interior acquiring the

right, contrary to Congress's intentions, to terminate statutory beneficiary status to

the 1886 Mdewakanton. So, the continuing claims doctrine applies.

Additionally, in order to repudiate a trust, a trustee must either express

words or engage in acts which are "plain, strong and unequivocal" or "clear, open

and unequivocal" to effect a repudiation, z93 Actual knowledge is required because

of the fiduciary duty a trustee owes to the beneficiary to communicate information

to the beneficiaries. The trustee's duty to communicate trust repudiation to each

and every trust beneficiary is known as the "brought home" doctrine - i.e., a

trustee's repudiation of a trust is not effective until the trustee's "plain strong and

291 See Mitch.ell v. United States, 10 CI. Ct. 787, 788-89 (1986), modifying 10 CI.

Ct. 63 (1986).

292 Duncan v. United States, 667 F.2d 36, 48 (1981), cert. denied, 463 U.S. 1228

(1983)

293 See Am. Jur. 2d Trusts § 657; 54 C.J.S. Limitation of Actions § 228; Goodman

v. Goodman, 907 P.2d 290, 294 (Wash. 1995) (en banc); Solon LodgeNo. 9

Knights of Pythias Co. v. Ionic Lodge Free Ancient and Accepted Masons No. 72

Co., 101 S.E.2d 8 (N.C. 1957).
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unequivocal" acts of repudiation are "brought home" to the beneficiaries (the

beneficiaries have actual knowledge of the repudiation). 294Interior never provided

such specific notice.

Third, it is a fact that Interior sold the last remaining parcel in 2002 without

the enactment of a Congressional statute directing Interior that it could sell the

entire reservation without setting apart the 7,680 acres for the 1886 Mdewakanton

Group. It is hornbook law in the CFC that "A claim accrues 'when all the events

have occurred which fix the liability of the [g]overnment and entitle the claimant to

institute an action. '''295 The "proper focus, for statute of limitations purposes, 'is

upon the time of the [government's] acts, not upon the time at which the

consequences of the acts became most painful. '''196 However, "the claim only

accrues if the claimant 'knew or should have known' that the claim existed. ''297

In this case, the final act fixing the liability of the government and entitling

the claimant to institute the action was the 2002 sale of a remaining parcel. After

all, Interior in 2002 could have set apart the parcel sold in 2002 as a reservation for

the 1886 Mdewakanton - as it had the 1886 lands and IRA lands before it. Since

294 United States v. Taylor, 104 U.S. 216, 222 (1881).

295 Goodrich v. United States, 434 F.3d 1329, 1333 (Fed. Cir. 2006) (quoting

Hopland Band, 855 F.2d at 1577).

196 Fallini v. United States, 56 F.3d 1378, 1383 (Fed. Cir. 1995) (quoting Delaware

State Coll. v. Ricks, 449 U.S. 250, 258 (1980)).

297 Goodrich, 434 F.3d at 1333 (quoting Kinsey v. United States, 852 F.2d 556, 557

n.* (Fed. Cir. 1988)).
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the lawsuit was commenced in 2003, it was filed within six years of all the events

having occurred which fix the liability of the government and entitle the claimant

to institute the action.

Fourth, the CFC did hold that the Indian Trust Accounting Statute, Pub. L.

No. 108-108, 117 Stat. 1241, 1263 (Nov. 10, 2003) (ITAS), tolled Cross-

Appellants' claims. ITAS states:

[T]he statute of limitations shall not Commence to run on any claim...

concerning losses to or mismanagement of trust funds, until the affected

tribe or individual Indian has been furnished with an accounting of such

funds from which the beneficiary can determine whether there has been a
loss ....

117 Stat. at 1263 (emphasis added). The ITAS covers the Cross-Appellants'

claims based on post-1980 Act agricultural rents and community per capita

payments based upon "losses to... trust" funds because the moneys should have

been collected and held in treasury account nos. 147436 and 147936 - the same

treasury accounts the pre-1980 rent and revenues was deposited and held in. 298

The government at pages 48-51 argues that ITAS only applies where there is

a trust duty and only applies where an accounting is reasonably required to

demonstrate a breach. Both arguments fail as an attempted gloss on the ITAS

statutory text. First, the ITAS does not state that it only applies when there is a

trust duty and does not state that it only applies when an accounting is reasonably

298 CFC previously found that the ITAS applied to the same treasury accounts for

the pre-1980 Act revenues. Wolfchild VII, 96 Fed. C1. at 332-36.
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required to demonstrate a breach. Second, the purpose of the ITAS is to preserve

Native Americans' claim to "losses to... trust funds" - exactly what happened

here. The government failed to preserve the pre-1980 Act revenues in the tribal

trust account for the 1886 Mdewakanton Group for distribution to the_1886

Mdewakanton Group. Third, an accounting here would have required legally-

adequate notice to the statutory beneficiaries, which did not occur.

IV. The Government's Arguments That Congress Did Not Repeal Any Part

of the Tribal Judgment Act Are Erroneous.

The government errs in its arguments on pages 54-62 that the CFC should be

reversed on its determinations on the Indian Tribal Judgment Funds Use or

Distribution Act ("Tribal Judgment Act"). 299 To the contrary, the CFC opinion in

this respect should be affirmed.

The CFC is correct that the Tribal Judgment Act was repealed via the

Federal Reports Elimination and Sunset Act of 1995 ("Reports Elimination

Act"). 3°° The government's three reasons for reversing the CFC are unpersuasive.

First, an Interior report under the Tribal Judgment Act is included within the scope

of the Reports Elimination Act because it is a report listed in House Document

103-7 falling within the requirement of"any annual, semiannual or other regular

299 25 U.S.C. §§ 1401-1408.

300 Pub. L. No. 104-66, 109 Stat. 707.
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periodic report specified on [House Document 103-7]." Second, this is not a repeal

by implication. Congress intended the Reports Elimination Act to repeal the

Tribal Judgment Act. Third, there is a sound basis for finding the Interior report

falls within the scope of"regular periodic report." The CFC noted that the

reporting requirement under the Tribal Judgment Act had a deadline. Other ad hoc

reporting requirements cited in House Document 103-7 are described as not having

deadlines. Congress exempted at least one ad hoc reporting requirement with a

deadline. Thus, the Indian Judgment Act reporting requirement is "regular" and

"periodic" for purposes of the Reports Elimination Act.

CONCLUSION

The Court should affirm the CFC's judgment granted on the Cross-

Appellants' pre-1980 Act revenue claim and also reverse and remand with

instructions to grant summary judgment on Cross-Appellants' other claims.

Dated: November 13, 2012

MOHRMAN & KAARDAL, P.A.

Erick G. Kaardal, Attorney No. 229647

33 South Sixth Street, Suite 4100

Minneapolis, MN 55402-3601

Telephone: (612) 341-1074

Attorneys for Wolfchild Appellants
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302

utory claim pursuant to RCFC 12(b)(6) is

granted.

C. Defendant's Motion for Judgment

Upon the Administrative Record Is

In its motion for judgment upon the ad-

ministrative record, defendant argues that

substantial evidence supports the DFAS's de-

cision to recoup plaintiffs SSB in the amount

of $45,052.61. To the extent that the com-

plaint can be construed to challenge the

amount of the SSB, see Compl. ¶¶ 6, 9, 10-11

(alleging that (1) garnishments were made

without '_erification of sums possibly owed,"

(2) the DFAS failed to produce documenta-

tion and had no records "to support [its]

claim," and (3) "a garnishment without facts

to support the claim is illegal and unjust"),

defendant is entitled to judgment upon the

administrative record. DFAS records indi-

cate that plaintiff received an SSB of

$45,052.61 in 1993. AR 1, 5, 9, 11. As

previously explained, plaintiffs DD Form 214
indicated an SSB in the amount of $43,296.17.

AR 21; supra note 14. However, Mr. Hei-

hey indicated that $43,296.17 would have

been plaintiff's SSB ff be did not have prior

years of enlisted experience before becoming

an officer. AR 23 (Heiney Decl. ¶ 3). Be-

cause plaintiff did have enlisted experience

prior to becoming an officer, plaintiffs cor-

rect classification entitled him to an SSB in

the amount of $45,052.61. Id. (Heiney DecL

¶¶ 3-4). Plaintiff ultimately received an SSB

in the amount of $45,052.61. Id. at 1, 5, 9,

11, 22. Furthermore, plaintiff himself indi-

cated, in correspondence with the DFAS in

April 2009, that his SSB was approximately
$45,000. Compl. Ex. at 2. The DFAS's deci-

Sion to recoup $45,052.61, therefore, is sup-

ported by both evidence in the administrative

record and plaintiffs personal recollection of

the amount of his SSB. Accordingly, the

court, in the alternative, that defendant's mo-

tion for judgTnent upon the administrative

record is granted.

V. CONCLUSION

For the reasons set forth above, it is here-

by ordered:

15. Having dismissed the complaint pursuant to

RCFC 12(b), the court need not reach defen-

dant's motion for judgment upon the administra-

96 FEDERAL CLAIMS REPORTER

1. Plaintiffs application to proceed infor-

ma pauperis is DENIED.

2. Plaintiff motion for immediate prelimi-

nary injunction is DENIED.

3. Defendant's motion to dismiss is

GRANTED. The Clerk of Court is direct-

ed to DISMISS WITHOUT PREJUDICE

those portions of the complaint over which

the court lacks jurisdiction and to DIS-

MISS WITH PREJUDICE those portions

of the complaint over which the court pos-

sesses jurisdiction.

4. Alternatively, to the extent that the

complaint can be construed to challenge

the amount of plaintiff's SSB, defendant's

motion for judgment upon the administra-

tive record is GRANTED.

The Clerk of Court is directed to enter

judgment accordingly. No costs.

Sheldon Peters WOLFCHILD,

et al., Plaintiffs,

v.

UNITED STATES, Defendant.

Nos. 03-2684L, 01-568L.

United States Court of Federal Claims.

Dec. 21, 2010.

Background: Lineal descendants of Mde-

wakanton Sioux who were loyal to United

States during 1862 Sioux uprising in

Minnesota sued United States for, inter

alia, breach of fiduciary duty based upon

government's management of pl_operty

originally provided for benefit of loyal

Mdewakanton, The United States Court of

Federal Claims, Charles F. Lettow, J., 62

Fed.Cl. 521, ruled that government had

breached its fiduciary duties, and subse-

tire record. Nevertheless, the court addresses

the issues raised by defendant as an alternative

holding.
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WOLFCHILD vo U.S.
• CIteas96 F_I.CI, 302 {2010)

quently, 68 Fed.Cl. 779, denied reconsider-

ation and, 78 Fed.Cl. 472, certified ques-

tions for interlocutory appeal. Government

fried interlocutory appeal. The Court of

Appeals for the Federal Circuit, 260 Fed.

Appx. 261, granted leave to appeal, and,

559 F.3d 1228, reversed and remanded.

After plaintiffs moved to amend their com-

plaints, government moved to dismiss and

plaintiffs cross-moved for partial summary

judgment.

Holdings: The Court of Federal Claims,

Lettow, J., held that:

(1) amendment of complaint to add claims

based upon Appropriation Acts' use re-

strictions was not precluded on

grounds of futility;

(2) Indian Trust Accounting Statute

(ITAS) applied to toll six-year statute

of limitations for proposed claims

based upon Appropriations Acts' use

restrictions;

(3) Appropriations Acts created money-

mandating duty providing basis for

plaintiffs' claims under Indian Tucker

Act;

(4) plaintiffs could base their claims on use

restrictions contained in Appropria-

tions Acts, even though Acts did not

specify how broadly term "family" was

to be interpreted;

(5) Act authorizing transfer of certain

lands to wildlife refuge permitted dis-

bursement of funds paid to three Indi-

an communities in Minnesota;

(6) funds derived, prior to passage of 1980

Act, from lands purchased with monies

appropriated under Appropriations

Acts had to be distributed to lineal

descendants of loyal Mdewakanton;

and

(_/) Indian communities, rather than lineal

descendants of loyal Mdewakanton,

were entitled to any income derived

from lands purchased with appropriat-

ed funds following passage of 1980 Act.

Ordered accordingly.

303

1. Statutes _164

Where the legislature supplements or

amends an act so as to specify that a benefi-

ciary of the subsequent act may not receive

relief under both the prior and subsequent

act, there is no conflict between the two

statutes, and an implied repeal of the prior

act cannot be inferred.

2. Federal Courts ¢_1111

Decision to grant or deny amendment of

a complaint or answer is within the discretion

of the trial court, but ff the underlying facts

or circumstances relied upon by plaintiff may

be a proper subject of relief, he ought to be

afforded an opportunity to test his claim on

the merits. RCFC, Rule 15(a)(2), 28

U.S.C.A.

3. Federal Courts ¢:_1111

Absent a reason, such as undue delay,
bad faith or dilatory motive on the part of

the movant_ repeated failure to cure deficien-

cies by amendments previously allowed, un-

due prejudice to the opposing party by virtue

of allowance of the amendment, or futility of

amendment, motion to amend pleading

should be granted. RCFC, Rule 15(a)(2), 28
U.S.C.A.

4. Federal Courts ¢=_1071

Jurisdiction must be established as a

threshold matter before the Court of Federal

Claims may proceed with the merits of ac-
tion.

5. Federal Courts _1113

Plaintiffs bear the burden of establishing

that Court of Federal Claims has subject

matter jurisdiction over their claim.

6. Federal Courts ¢_Ull

In undertaking an analysis of subject

matter jurisdiction, the court must accept as

true the facts alleged in the complaint and

draw all reasonable inferences in favor of the

plaintiffs.

7. United States _:_125(3)

Jurisdiction over a claim against the

United States requires a waiver of sovereign

immunity combined with a cause of action

falling within the terms of that waiver.

A2
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8. United States _=125(5)

Waiver of sovereign immunity of United

States must be unequivocally expressed.

9. Federal Courts _=1081

Claims that would "otherwise be cogni-

zable in the Court of Federal Claims if the

claimant were not an Indian tribe, band or

group" encompassed by waiver of United

States's sovereign immunity under Indian

Tucker Act include those founded upon the

Tucker Act. 28 U.S.C.A. §§ 1491(a)(1), 1505.

I0. Federal Courts ¢=1081

Although it serves as a waiver of sover-

eign immunity by United States, the Indian

Tucker Act does not itself create a substan-

tive right enforceable against the govern-

ment by a claim for money damages. 28

U,S.C.A. § 1505.

11. Federal Courts ¢=1081

As with the Tucker Act, plaintiff ground-

ing ita claim against United States on the

Indian Tucker Act must demonstrate that

some other source of law creates a money-

mandating right or duty that falls within the

ambit of the waiver of sovereign immunity;

this other source of law need not explicitly

provide that the right or duty it creates is

enforceable through a suit for damages, but

it triggers liability only if it can be fairly

interpreted as mandating compensation by

the federal government. 28 U.S.C-A.

§§ 1491(a)(1), 1505.

12. Federal Courts _:'I072

To establish Tucker Act jurisdiction, it is

enough that a statute creating a Tucker Act

right be reasonably amenable to the reading

that it mandates a right of recovery in dam-

ages; a fair inference will do. 28 .U.S.C.A.

§ 1491.(a)(I).

13. Federal Courts ¢=1072

If Court of Federal Claims determines

that the source of law upon which plaintiffs

rely to establish Tucker Act jurisdiction is

not money-mandating, court must dismiss

the claim for lack of subject matter jurisdic-

tion. 28 U.S.C.A- § 1491(a)(1).
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14. Federal Courts _1081

For claims arising under the Tucker Act

or the Indian Tucker Act, if the court con-

eludes that the facts as pled do not fit within

the scope of a statute that is money-mandat-

ing, the court shall dismiss the claim on the

merits for failure to state a claim upon which

relief can be granted. 28 U.S.C.A.

§§ 1491(a)(I), 1505; RCFC, Rule 12Co)(6), 28

U.S.C.A.

15. Federal Courts ¢=1111

Where an amendment would be futile, a

court should disallow plaintiff's motion to

modify its complaint. RCFC, Rule 15(a)(2),

28 U.S.C_

16. Federal Courts ¢=1111

In assessing futility of a proposed

amendment of a complaint, the court should

apply the same standard of legal sufficiency

as applies under rule governing motions to

dismiss for failure to state claim upon which

relief may be granted; thus, amendment to

add claim is "futile" if amendment fails to

state claim upon which relief can be granted.

RCFC, Rules 12(b)(6), 15(a)(2), 28 U.S.C-_.

See publication Words and Ehrases
for other judicial constructions and def-
initions.

17. Federal Courts _=,949

"Law of the case" doctrine provides that

when a case has been once decided by a

superior court and remanded to the lower

court, whatever was before the superior

court and disposed of by its decree is consid-

ered finally settled; the lower court is bound

by the decree as the law of the case, and

must carry it into execution, according to the

mandate.

See publication Words and Phrases
for other judicial constructions and def-
initions.

18. Federal Courts ,_949

Law of the case doctrine did not apply

to establish, for purposes of defendant's futil-

ity defense to plaintiffs' motion to amend

complaint, that plaintiffs had viable claims

predicated on statutory use restrictions in

Appropriations Acts recognized by Court of

Appeals on prior appeal where Court of Ap-

peals, in its ruling on prior appeal, explicitly

abstained from addressing merits of any
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claims that plaintiffs would have under use

l_estrictions. Act June 29, 1888, § I, 25 Stat.

217; Act March 2, 1889, § 1, 25 StaL 980; Act

Aug. 19, 1890, § 1, 26 Stat. 336; RCFC,

Rules 12(b)(6), 15(a)(2), 28 U.S.C_.

19. Federal Courts _:_1111

Lineal descendants of Mdewakanton

Sioux who were loyal to United States during

1862 Sioux uprising in Minnesota had legally

viable claims against United States based

upon their alleged rights, under statutory

use restrictions, to funds that were derived

from lands purchased with monies provided

via Appropriations Acts to benefit loyal Mde-

wakanton and their descendants and alleged

improper disbursement, by Department of
the Interior, of such funds to three Indian

communities in Minnesota, rather than eligi-

ble Mdewakanton, and therefore amendment

of complaint to_add such claims was not

precluded on grounds of fut_ty. Act June

29, 1888,§ 1,25 StaL 217;Act March 2, 1889,

§ 1, 25 Star.980;Act Aug. 19, 1890, § 1,26

Stat. 336; RCFC, Rules 12Co)(6), 15(a)(2), 28

U.S.C-_

20. Indians e:_141(2), 152, 197

Passage of 1980 Act, which provided that

government would thereafter hold in trust,

for three Indian communities located in

Minnesota, lands which, pursuant to Appro-

priations Acts, were purchased with monies

appropriated for the benefit of Mdewakanton

Sioux who were loyal to United States during

1862 Sioux uprising in Minnesota and their

lineal descendants, did not affect claims of

linealdescendants,based upon statutoryuse

restrictionsin AppropriationsActs, to funds

derived from affected lands prior to passage
of 1980 Act,which was silentas dispositionof

such funds,and insteadappliedonly to lands

themselves. Act June 29, 1888,§ 1,25 Stat.

217;Act March 2, 1889,§ 1,25 StaL 980;Act

Aug. 19, 1890,§ I,26 Stat.336,Act Dec. 19,

1980,§ 1,94 Sial 3262.

21. Statutes e=_133

When interpretinga statute,the court

must look firstto the statutory language.

22. Statutes e_219(2)

Where the text of statutedoes not ad-

dress a particularissue,an agency'sinterpre-
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tationof the statuteas containedin informal

opinion lettersor otherwisenot embodied in

regulations is entitled to respect on judicial

review, but only to the extent that those

interpretations have the power to persuade.

23. Statutes ¢_219(6.1)

Slddmore deference did not apply in de-

termining whether lineal descendants of

Mdewakanton Sioux who were loyal to Unit-

ed States during i862 Sioux uprising in

Minnesota had viable claims against United

States based upon their alleged rights, under

statutory use restrictions, to funds that were

derived from lands purchased with monies

appropriated to benefit loyal Mdewakanton

and their descendants and alleged improper

disbursement, by Department of the Interior,

of derived funds to three Indian communities

located in Minnesota, rather than eligible

Mdewakanton, where Department simply

presumed that it could distxibute funds to

three communities on basis of subsequent

Act providing for government to hold affect-

ed lands in trust for three communities, con-

trary to its earlier conclusions regarding

funds' status and proper ownership, and par-
suant to unreasonable construction of Ack

Act Jane 29, 1888, § 1, 25 Stat. 217; Act

March 2, 1889, § 1, 25 Stat. 980; Act Aug. 19,

1890, § 1, 26 Stat. 336, Act Dec. 19, 1980,

§ 1, 94 StaL 3262; RCFC, Rules 12(b)(6),

15(a)(2), 28 U.S.C.A.

24. Statutes ¢:_219(1, 3)

In applying limited Skidmore deference

given to agency's interpretation of statute as

contained in informal opinion letters or oth-

erwise not embodied in regulations, court

considers thoroughness evident in agency's

consideration, validity of its reasoning, its

consistency with earlier and later pronounce-

ments, and all those factors which give it

power• to persuade, ff lacking power to con-

trol.

25. Statutes _:_219(1)

In applying limitedSkidmore deference

given to agency's interpretation of statute as

contained in informal opinion letters or oth-

erwise not embodied in regulations, court

considers the extent to which the agency's

interpretation relies upon its specialized ex-
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perience and broader investigations and in-

formation.

26. Statutes _211

Although the title of a statute cannot

limit the plain meaning of the text, statutory

titles and section headings are tools available

for the resolution of a doubt about the mean-

ing of statute.

27. Federal Courts _1106

Funds which were derived from lands

purchased with monies provided via Appro-

priations Acts to benefit Mdewakantun Sioux

who were loyal to United States during 1862

Sioux uprising in Minnesota and their lineal
descendants, and which were placed by gov-

ernment into proceeds-of-labor and individual

Indian money (IIM) accounts, were held "in

trust," as required for Indian Trust Account-

ing Statute (ITAS) to apply to toll six-year
statute of limitations for claims in which de-

scendants asserted rights to funds based

upon statutory use restrictions in Appropria-

tions Acts and alleged improper disburse-
ment of funds to three Indian communities

located in Minnesota, rather than eligible

Mdewakanton. 28 U.S.C.A- § 2501; 31

U.S.C- a- § 1321(a)(20); Department of the

Interior and Related Agencies Appropria-

tions Act, 2004, 25 U.S.C.A. § 4011 note; Act

June 29, 1888, § 1, 25 Stat_ 217; Act March 2,

1889, § 1, 25 Stat. 980; Act Aug. 19, 1890,

§ 1, 26 Stat. 336; 25 C.F.R. § 115.002.

28. Federal Courts _1104

Since the six-year statute of limitations
applicable to suits against United States in

Court of Federal Claims circumscribes scope

of government's waiver of sovereign immuni-

ty, it is jurisdictional in nature and must be

construed strictly. 28 U.S.C.A. § 2501.

29. Federal Courts ¢=_1106

Court addressing statute of limitations

defense to action against United States in

Court of Federal Claims may not consider

whether a case warrants equitable tolling, or

imply exceptions to the limitations period.
28 U.S.C_ § 2501.

30. Indians ¢:*141(2)

Where the government holds any Indian

money, there is a strong presumption that
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those funds are held in trust, and this trust

relationship extends not only to Indian tribes

as governmental units, but to tribal members

living collectively or individually, on or off
the reservation.

31. Federal Courts _=_1106

Claims in which lineal descendants of

Mdewakanton Sioux who were loyal to Unit-

ed States dur'mg 1862 Sioux uprising in

Minnesota asserted rights, under statutory

use restrictions imposed by Appropriations

Acts, to funds which were derived from lands

purchased with appropriated monies to bene-

fit loyal Mdewakanton and their descendants,

and which were held in trust by government

until their allegedly improper disbursement,

concerned "losses to or mismanagement of"

trust funds, as required for Indian Trust

Accounting Statute (ITAS) to apply to toll

six-year statute of limitations otherwise gov-

erning claims. 28 U.S.C.A. § 2501; 31

U.S.C.A_ § 1321(a)(20)_ Department of the

Interior and Related Agencies Appropria-
tions Act, 2004, 25 U.S.C.& § 4011 note; Act

Jane 29, 1888, § 1, 25 Stat. 217; Act March 2,

1889, § 1, 25 Stat. 980; Act Aug. 19, 1890,

§ 1, 26 Stat. 336; 25 C.F.R. § 115.002.

32. Indians _:_141(2), 197

Secretary of the Interior acted under

authority conferred by Appropriations Acts

that provided for funds to be expended for
the benefit of Mdewakaston Sioux who

were loyal to United States during 1862

Sioux uprising in Minnesota, and their lin-

eal descendants, when Secretary leased

lands purchased with appropriated funds to

non-eligible individuals and obtained money

as a result, and therefore Secretary was

statutorily required to handle funds ob-
tained in manner that accorded with con-

gressional mandates contained in Appropri-

ation Acts, including requirements that

benefits be distributed to loyal Mdewakan-

ton and their families and that such bene-

fits be conferred in as equal an amount as

practicable. Act June 29, 1888, § 1, 25
Stat. 217; Act March 2, 1889, § 1, 25 Star.

980; Act Aug. 19, 1890, § 1, 26 Stat. 336.

33. Administrative Law and Procedure

_:=_305

Every agency decision must be anchored

in the language of one or more statutes the

agency is charged to implement.
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34. United States _=_85

Under the Appropriations Clause of the

United States Constitution,funds from the

Treasury cannot be used for purposes other

than those permitted by the appropriating

statute. U.S.C.A. Const. Art, 1, § 9, cl. 7.

35. United States _105

Appropriations Acts that provided for

funds to be expended for the benefit of Mde-

wakanton Sioux who were loyal to United

States during 1862 Sioux uprising in Minne-
soLa and their lineal descendants created

money-mandating duty prodding basis for
descendants' claims under Indian Tucker Act

to funds derived from lands purchased with

appropriated monies; Acts consistently used
word "shall," appropriated funds were con-

sidered by Congress as substitution for trea-
ty benefits of which loyal Mdewakanten had

been deprived, and Department of the Interi-

or had consistently considered appropriated
funds, lands, and funds derived from lands as

being held only for benefit of eligible Mde-

wakanton, prior to its challenged decision to

disburse disputed funds to three Minnesota

Indian communities, rather than eligible
Mdewakanton. 28 U.S.C./L § 1505; Act

June 29, 1888, § 1, 25 SLat. 217; Act March 2,

1889, § 1, 25 Stat. 980; Act Aug. 19, 1890,

§ 1, 26 Stat. 336.

36. Federal Courts _=_1081

Where the statutory text leaves the gov-

ernmant no discretion over payment of

claimed funds, Congress has .provided a mon-

ey-mandating source for jurisdiction in Court
of Federal Claims under Indian Tucker Act.

28 U.S.C.A. § 1505.

37. Federal Courts ¢::'1072

Statutes _:_227

Use of the word "may" in a statuteleads

to the presumption that the government has

discretionover the payment of funds and

does not owe a money-mandating duty to

plaintiffsupporting Tucker Act jurisdiction,

but presumption of governmental discretion

in statutemay be rebutted by the intentof

Congress and other inferencesthatthe court

may rationallydraw from the structureand

purpose of the statute. 28 U.S.C.A.

§ 1491(a)(1).
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38. Federal Courts _=_1072

A statute is not wholly discretionary,

and so can establish money-mandating duty

supporiing Tucker Act jurisdiction, even if it

uses the word "may; when an analysis of

congressional intent or the structure and

purpose of the statute reveal one of the

following: (1) the statute has clear standards

for paying money to recipients, (2) the stat-

ute specifies precise amounts to be paid, or

(3)the statutecompels payment once certain

conditionsprecedent are met. 28 U.S.C.A.

§ 1491(a)(D.

39. Indians _141(2), 197

Terms "family" and "families" included

in Appropriations Acts requiring appropriat-

ed funds to be expended for benefit of Mde-

wakantun Sioux who were loyal to United

States during 1862 Sioux uprising in Minne-

sota and their families encompassed lineal

descendants of loyal Mdewakanten, such that

lineal descendants could base their claims to '

funds derived from lands purchased with ap-

propriated funds on use restrictions con-

tained in Appropriations Acts, even though

Acts did not specify how broadly term "fami-

ly" was to be interp_'eted. 28 U.S.C.A.

§ 1505; Act June 29, 1888, § 1, 25 Stat. 217;

Act March 2, 1889, § 1, 25 Star. 980; Act

Aug. 19, 1890, § 1, 26 Stat. 336.

40. Indians _:_109

Statutes are to be construed liberally in

favor of Indians, with ambiguous provisions

interpreted to their benefit.

41. Indians _=_141(2), 197

Passage of .act authorizing transfer of

Indian lands to wildlife refuge, pursuant to

which payment received was allocated to be

paid for benefit of Mdewakanten and Wahpa-

kooLa Bands generally, terminated entitle-

ment to funds derived from affected lands of

lineal descendants of Mdewakanten Sioux

who were loyal to United States during 1862

Sioux uprising in Minnesota, which was

based upon restrictionscontained in Appro-

priationsActs pursuant to which lands were

purchased for benefitof loyalMdewakanten

and theirlinealdescendants,and alsopermit-

ted Secretary of the Interior to disburse

funds paid to three Indian communities in
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Minnesot_ Act June 29, 1888, § 1, 25 StaL

217; Act March 2, 1889, § 1, 25 StaL 980; Act
Aug. 19, 1890, § 1, 26 Star. 336; 1944 Act,

§ 2, 58 Stat. 274.

42. Indians _:_141(2), 197

Discretion granted to Secretary of the

Interior pursuant to Appropriations Acts

which provided for appropriated monies to

be expended for the benefit of Mdewakanton

Sioux who were loyal to United States dur-

ing 1862 Sioux uprising in Minnesota and

their lineal descendants, pursuant to which

Secretary was to use his judgment in admin-

istering benefits of Acts, did not modify or

abrogate Acts' other restrictions, but rather

permitted Secretary to determine precise

manner of implementing Acts, and therefore

Secretary did not have authority to override

Acts' mandates to administer funds for bene-

fit of loyal Mdewakanton and their lineal

descendants and to distribute funds as equal-

ly as possible, and was required to distribute

funds derived from lands purchased with ap-

propriated funds to lineal descendants of loy-

al Mdewakanton. Act June 29, 1888, § 1, 25

Star, 217; Act March 2, 1889, § 1, 25 Star.

980; Act Aug. 19, 1890, § 1, 26 Stat. 336.

43. Statutes _206

Statute ought, upon the whole, to be so

•construed that, if it can be prevented, no

clause, sentence, or word shall be superflu-

ous, void, or insignificant.

44. Federal Courts _=_1072

A statute can be money-mandating, so as

to support jurisdiction of Court of Federal

Claims under Tucker Act, without stating a

precise amount to be paid. 28 U.S.C.A.

§ 1491.

45. Indians ¢:_141(2), 152, 197

Passage of 1980 Act, which provided that

government would thereafter hold in trust,

for three Indian communities located in

Minnesota, lands which, pursuant to earlier

Appropriations Acts, had been purchased

with appropriated monies for the benefit of

Mdewakanton Sioux who were loyal to Unit-

ed States during 1862 Sioux uprising in

Minnesota and their lineal descendants, pre-

vented further application of use restrictions

imposed by Appropriations Acts to affected
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lands and funds derived from them, and

therefore Indian communities, rather than.

lineal descendants of loyal Mdewakanton,

were subsequently entitled to any income

derived from lauds. Act June 29, 1888, § 1,

25 Stat. 217; Act March 2, 1889, § 1, 25 Stat.

980; Act Aug. 19, 1890, § 1, 26 Stat. 336, Act

Dec. 19, 1980, § 1, 94 Stat. 3262.

46. Federal Courts _=_1081

Indians _141(2), 197

Congress was free to define as it

deemed appropriate beneficiary class of Ap-

propriations Acts that provided for funds to
be expended for benefit of Mdewakanten

Sioux who were loyal to United States during

1862 Sioux uprising in Minnesota and their

lineal descendants, and therefore issue of

whether manner selected for ascertaining lin-

eal descendants resulted in exclusion of some

individuals who might otherwise have quali-

fied was not properly before Court of Feder-

al Claims in action addressing lineal descen-
dants' entitlement to funds derived from

lauds purchased with appropriated monies.

Act June 29, 1888, § 1, 25 Stat. 217; Act

March 2, 1889, § 1, 25 Stat. 980; Act Aug. 19,

1890, § 1, 26 Stat. 336.

47. Federal Courts ¢:_1080, 1081

Any money judgment issued by Court of

Federal Claims in action addressing entitle-

ment to funds derived from lands purchased

with monies appropriated for use for benefit

of Mdewakanton Sioux who were loyal to

United States during 1862 Sioux uprising in

Minnesota and their lineal descendants would

not be directly tied to tribal governing docu-

ments that descendants sought to set aside,

and therefore court lacked jurisdiction to or-

der such equitable relief. 28 U.S.C.A.

§§ 1491(a)(2), 1505.

48. Federal Courts _1080

While limited equitable relief sometimes

is available in Tucker Act suits before Court

of Federal Claims, that equitable relief must

be an incident of and collateral to a money

judgment. 28 U.S.C.A. § 1491(a)(2).

Eriek G. Kaardal, Mohrman & Kaardal,

PA, Minneapolis, MN, for Wolfchild plain-
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F. Mobrman, Mohrman & Kaardal, P.A.,

Minneapolis, MN.

Jody H. Sehwarz, Trial Attorney, NatL_al

Resources Sectidn, Environment and Natural

Resources Division, United States Depart-

ment of Justice, Washington, D.C., for defen-

dant. With her on the briefs were Ignacia S.

Moreno, Assistant Attorney General, and

Sam Costello and Daniel Steele, Trial Attor-

neys, Environment and Natural Resources

Division,United States Department of Jus-

tice,Washington, D.C. Of counsel was James

Porter,Officeof the Solicitor,Department of

•the Interior,Washington, D.C.

John Ernst Jacobson, Jacobson, Buffalo,

Magnuson, Anderson & Hogen, P.C., St.
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Sioux Indian Community.

Jack E. Pierce, Pierce Law Firm, PA,

Minneapolis, MN, for the Cermak plaintiffs

and for the Stephens, R. Germak, J. Cermak,
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Mozak group of intervening plaintiffs.
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Henry, and Vassar groups of intervening

plaintiffs.

Creighton A. Thurman, Yankton, SD, for

the Cournoyer, Robinette, Kimbell, French,

and Wanna groups of intervening plaintiffs.

Elizabeth T. Walker, Walker Associates,

Alexandria, VA, for the anonymous Walker

group of intervening plaintiffs.

• Robin L. Zephier, Abourezk & Zephier,

PC, Rapid City, SD, for the Zephier group of

intervening plaintiffs.

Larry Leventhal, St. Paul, MN, for the

Burley group of intervening plaintiffs.

Wood R. Foster, Jr., Siegel, BriU, Group-

her, Duffy & Foster, PA, Minneapolis, MN,

for the Lafferty, Blaeser, Whipple, and Lowe

groups of intervening plaintiffs.

Michael W. EUwanger, Rawlings, Nieland,
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plaintiffs.

Bernard J. Rooney, Amherst, WI, for the

Rooney group of interveningplaintiffs.

Scott A. Johnson, Johnson Law Group,

Minnetonka, MN, for the Rocque group of

interveningplaintiffs.
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sares, PA, Phoenix, AZ, for the anonymous

Blair group of intet'veningplaintiffs.With
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naud Cook Drury Mesaros, PA, Phoenix, AZ.

Gary J. Montana, Montana & Associates,

Osseo, WI, for the Julia DuMarce group of

intervening plaintiffs.
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& Lebrun, PC, Sioux Falls, SD, for the Gar-

rean group of intervening plaintiffs.
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OPINION AND ORDER

LETTOW, Judge.

This case arises under the Indian Tucker

Act, 28 U.S.C. § 1505, and comes before the

court for proceedings on remand from the

Court of Appeals for the Federal Circuit

after that court's decision on an interlocu-

tory appeal of questions certifiedby this

court_ See Wolfehild v. United States, 559

F.3d 1228 (Fed.Cir.2009) ("Wolf child VI"),

ce_ den/ed, -- U.S. --, 130 S.Ct. 2090,

176 L.Ed.2d 722, 755 (2010). The issues on
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remand are complex, reflecting both the con-

voluted and lengthy history of the federal

government's relationship with the group of

Indians who are plaintiffs and the extensive

prior proceedings in this litigation.

96 FEDERAL CLAIMS REPORTER

INTRODUCTION

Plaintiffs are lineal descendants of Mde-

wakanton Sioux Indians who were loyal to

the United States and assisted white settlers

in Minnesota during the 1862 Sioux uprising

("the loyal Mdewakanten" or "1886 Mdewak-

anton"). She Wolfchild v. United States, 62

Fed.C1. 521, 524 (2004) ("Wolf child [ "). Ap-

proximately 20,750 persons have joined in

this litigation as plaintiffs, l On October 27,

2004, the court granted partial summary

judgment for the plaintiffs, holding that a

trust for the benefit of the loyal Mdewakan-
ton and their lineal descendants was created

in connection with and as a consequence of

appropriationsstatut_esenacted in 1888,1889,

and 1890 ("Appropriation Acts"), providing

money to the Department of the Interior

("the Department") for the benefit of the

loyal Mdewakanten and their families. See

Wolfchild I, 62 Fed.Cl. at 555. z

The court concluded that the relationship

created pursuant to the Appropriations Acts
contained the three traditional elements of a

trust: a trustee (the United States), specific

beneficiaries (the 1886 Mdewakanten and

their lineal descendants), and trust property

acquired by the Department using the ap-

propriated funds (the 1886 lands, improve-

ments to those lands, and funds derived from

those lands). See Wolf child I, 62 Fed.Cl. at

541. The court found additional evidence

that a trust was created by looking to the

arrangements made by the Department for

the use of the 1886 lands by the loyal Mde-

1, The Wo[fchild plaintiffs number about 7,500
persons, and 41 separate groups totaling about
13,250 people were granted |cave to intervene as
plaintiffs. See Wolfchild v. United States, 77 Fed.
C[. 22, 31-35 (2007)("Wolfchild IV").

2. The three Appropriation Acts are: the Act of
June 29, 1888, eb. 503, 25 Stat. 217, 228--29, the
Act of Mar. 2. 1889, ch. 412, 25 Stat. 980, 992-
93, and the Act of Aug. 19, 1890, ch. 807, 26
Star. 336, 349.

3. The government's motion for reconsideration
of the trust holding was denied in Wolfchild v.

wakanton and their lineal descendants over

the years following acquisition of those lands.

See/d. at 541-43. Ninety years of detailed

management of the 1886 lands by the De-

partment, including its assigning rights of

use to particular loyal Mdewakanten, moni-

toring beneficiaries' use of the lands, and

leasing non-assigned land to third parties,

and the Department's own repeated charac-

terization of the 1886 lands as being held "in

trust" for the loyal Mdewakanten, further

persuaded the court that a trust relationship

was created as a consequence of the assign-

ment system. See iK s

The court also held that the Act of Decem-

ber 19, 1980, Pub.L. No. 96-557, 94 Stat.

3262 ("1980 Act"), which provided that the

government would thereafter hold the 1886

lands in trust for three Indian communities

located in Minnesota ("the three communi-

ties") ( did not alteror terminate the trust

for the loyalMdewahanten. See Wolfchild I,

62 Fed.Cl. at 543-44. Consequently, the

courtconcluded thatactionstaken in Decem-

ber 1980 and thereafter,includingthe De-

partment of Interior'sdisbursement of funds

derived from the 1886 lands to the three

communities, constituted a breach of that

trust. See/d. at 555.

Approximately two and one half years af-

ter the court's ruling in Wolfchild I, the

government interposed a motion to certify

the court's decisions in Wolfchild I, Wolf child

II, and Wolfchild III for interlocutory appeal

under 28 U.S.C. § 1202(d). See Wolf child v.

United States, 78 Fed.C1. 472 (2007)

("Wolfchild V"). The court granted the gov-

ernment's motion in part and certified the

following two questions for interlocutory re-

view by the Court of Appeals for the Federal

Circuit:

United States, 68 Fcd.CI. 779, 801 (2005)
("Wolfchild H "). The court addressed proce-
dural issues in Wolfchild v. United States, 72
Fed.CI. 511 (2006) ("Wnlfehild HI ") and also in
WolfchiM IV.

4. The three Indian communities are the Lower
Sioux Indian Community, the Shakopee Mde-
wakanton Sioux (Dakota) Community, and the
Prairie Island Indian Community in Minnesota.
See 94 Stat. 3262.

A9

Case: 12-5035      Document: 82     Page: 97     Filed: 11/13/2012



WOLFCHILD v, U.S.
Cite a._ 96 Fed.CL 302 (2010)

(1) Whether a trust was created in connec-

tion with and as a consequence of the
1888, 1889, and 1890 Appropriations

Acts for the benefit of the loyal Mde-
wakanton and their lineal descendants,

which trust included land, improve-

merits to land, and monies as the cor-
pus; and

(2) If the Appropriations Acts created

such a trust, whether Congress. termi-
nated that trust with enactment of the

• 1980 Act.

• The Court of Appeals granted interlocu-

tory appeal of those two questions and in due
course reversed this court's esnclnsion re-

garding both certified questions. See

Wolf child VI, 559 F.3d 1228, 1231. Although

the Court of Appeals acknowledged that "In-
terior Department officials at times charac-

terized the 1886 lands as being held in trust
for the 1886 Mdewakantons and their descen-

dants[,]"/d, at 1241, it decided that "the key

question regarding the rights at issue in this
ease is not whether the 1886 lands were held
'in trust' for the 1886 Mdewakanton descen-

dants to whom they were assigned, but rath-

er what rights were conferred in the as-

signed lands." Id. at 1248--49. The Court of

Appeals held that that the Appropriations

Acts did not create a trust for the benefit of

the loyal Mdewakanton nor did they vest any

title, legal or otherwise, in that group. Id. at

1240-41, 1249. Rather, it determined that

"the Appropriations Acts are best interpret-

ed as merely appropriating funds subject to a

statutory use restriction" l& at 1240 (em-

phasis added). Under that view of the Ap-
propriations Acts, the Court of Appeals con-

cluded that the 1886 lands "were being held

by the Department of the Interior for use by

the 1886 Mdewakantons and their descen-

dants pending an ultimate legislative deter-

ruination as to how the ownership interests in

the lands should be allocated." Id. at 1255.

"Regarding the second certified question, the

Court of Appeals found that the 1980 Act

5. Thousands of pages of historical documents

have been filed in connection with the pending
motions and the prior motions dating back to
2004 in this litigation. The court has drawn
upon that historical record in developing the
recitation of facts which follows. Unless other-
wise noted, the facts set out are undisputed. No
authenticity objection has been raised to any of
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furnished that "ultimate legislative determi-

nation" by creating a trust for the benefit of

the three communities, thereby terminating

any trust that would have been created by

the Appropriations Acts. "I& at 1255, 1259-60.

The Court of Appeals remanded the case to

this court to address the issue of ''whether it

was lawful for the Interior Department, fol-

lowing the 1980 Act, to transfer to the three

communities approximately $60,000 in funds"

that had been collected as proceeds from the

sale, use, or leasing of certain of the 1886

lands, given that the 1980 Act was silent as

to the disposition of those funds." Id, at
1259 n. 14.

In light of the decision of the Court of

Appeals and its remand to this court, plain-

tiffs and intervening plaintiffs have filed mo-

tions to amend their complaints. The gov-

ernment filed a motion to dismiss, arguing

that this court lacks subject matter jurisdic-

tion and that the complaint fails to state a

claim upon which relief may be granted.
Plaintiffs responded with a creas-motion for

partial summary judgment respecting their

entitlement to the money previously held by

Treasury and other monies derived from the

1886 lands.

For the reasons stated below, the govern-

ment's motion to dismiss is denied, and plain-

tiffs' and intervening plaintiffs' motions to

amend their complaints are granted. Plain-

tiffs' cross-motion for partial summary judg-

ment is granted in part and denied in part.

FACTS 5

The Mdmtvl_nton Sioux

Prior to August 1851, the Minnesota Sioux

lived along the Mississippi River, stretching

from the Territory of Dakota to the Big
Sioux River. See Medawakanton and Wah-

pakoota Bands of Sioux Indians v. United

States, 57 Ct.C1. 357, 359 (1922). 6 Originally,

the historical documents. The arguments of the

parties focus on the inferences to he drawn from

the resulting record.

6. Some prior documents and decisions refer to

the Mdewakanton Sioux as "Medawakanton."

The court does not revise or correct the spelling

in those instances.
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these Sioux were all Mdewakantons, but they
later split into four bands, known as the

Mdewakanton and the Wahpakoota (together
comprising the "lower bands"), and the Sisse-

ton and the Wahpeton (known as the "upper

bands" or "Santee Sioux"). Id. On Septem-
ber 29, 1837, the Sioux entered a treaty with

the United States by which they ceded "to

the United States all their land, east ef the
Mississippi River, and all their islands in said

river[,]" in consideration of the United
States' investment of $300,000 for the benefit

of the Sioux. Treaty of Sept. 29, 1837, arts.

I-II, 7 Stat. 538 ("1837 Treaty"). _ Under the

treaty, the United States was required to pay
an annuity to the Sioux at a rate of not less

than five percent interest, such annuity to be

paid "forever." Id, art. II, 7 Stat. at 538.

In 1851, the Mdewakanton and Wahpakoo-

ta bands entered another treaty with the

United States under which they ceded "all

their lands and all their right, title and claim

to any lands whatever, in the Territory of

Minnesota, or in the State of Iowa[,]" and

bound themselves to '_erpetual" peace and

friendship with the United States. Treaty of

Aug. 5, 1851, arts. I-II, 10 Stat. 954 ("1851

Treaty"). This treaty stated that the gov-

ernment would provide to the bands, among

other compensation, a trust fund of

$1,160,000, with interest set at five percent,

to be paid annually for a period of fifty years.

See /a_ axt_ IV, _ 2, I0 Stat. at 954. The

Sisseton and Wahpeton Bands signed a simi-

lax treaty on July 23, 1851, ceding all of their

lands in the Territory of Minnesota and the
State of Iowa, and "all of the lands owned in

common by the four bands by natural bound-

aries." Medawakanton, 57 Ct.Cl. at 360;

Treaty of July 23, 1851, art. II, 10 Stat. 949.

The Sisseten and Wahpeten Bands were to
receive compensation comparable to that of

the Mdewakanton and Wahpakoota bands,

7. Although the 1837 treaty purports to bind the
entire Sioux Nation, it appears that the treaty
was signed only by leaders of the Mdewakanton
band. See 7 Stat. 538.

g. Specifically, by the 1858 treaty the Mdewakan-
ton and Wahpakoota bands agreed to cede part

. of their reservation, should the Senate determine
they indeed had valid tide to that land, See
Treaty of J'une 19, 1858, art. [I, 12 Stat. at 1031.
The tide was apparently in dispute because at
least some portion of the land to be ceded under
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with a trust of $1,360,000 and interest at 5%

to be paid out annually for Fifty years. See

Treaty of July 23, 1851, art. IV, ¶ 2, 10 Stat.
at 949.

Article 3 of both 1851 treaties provided for

the creation of a reservation for the Minneso-

ta Sioux to run along the Minnesota River.

See Medau_aznt.on, 57 CroCI.at 361. Based

upon that Article, the Sioux were removed to

the reservation delineated in the treaty. See

/d at 360. The Senate, however, struck out

the third article in its ratification of each of

the treaties and_ instead agreed to pay the

Sioux for the reservation lands at a rate of 10

cents per acre, the total sum to be added to

the trust funds created by the treaties. See
/d. The Senate also authorized the Presi-

dent to set aside another reservation outside
the limits of the ceded land. See id. The

appropriate compensation corresponding to

the ten-cents-per-acre rate was thereafter

added to the trust funds created by the

treaties, but the President never established

an alternative reservation for the Sioux. See

id at 362. The Sioux continued to live on

the land originally intended to serve as their
reservation under the 1851 treaties. See id.

In 1858, the United States entered into

another treaty with the Sioux under which

the Mdewakanton and Wahpakoota bands

"agreed to cede that part of their reservation

lying on the north side of the Minnesota

River" in exchange for compensation, includ-

ing money and goods, the exact amount of

which would be determined by the Senate at

a later time. Medawakanton, 57 Ct.CL at

365-66; Treaty of June 19, 1858, arts. I-III,

12 star. 1031 ("1858 Treaty"). s The treaty
created a new reservation for the Sioux con-

sisting of the land then occupied by the

bands along the Minnesota River in south-

contral Minnesota. See 1858 Treaty, art. I,

12 Star. 1031. 9 By entering the treaty, the

the 1858 treaty included that land originally
granted to the Sioux by virtue of the 1851 treaty
but removed in the Senate ratification process.
Congress authorized the President to confirm the
land to the Sioux in an 1854 Act. but it main-
tained that "'the President ha[d] not directly con-
firmed said reserve to said Indians." [d.

9. The Sisseton and Wahpeton hands entered into
a similar treaty in 1858 by which they a/so ceded
their land north of the Minnesota River. See
Treaty oflune 19. 1858, 12 Stat. 1037.
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Mdewakanton and Wahpakoota bands of the Some of the Sioux, however, had been loyal

Sioux Indians pledged "to preserve friendly to the United States during the uprising by

relations with the citizens [of the United either not participating in the revolt or affir-

States], and to commit no injuries or depre- matively acting to save the settlers. See

dations on their persons or property." Id, Wolf child I, 62 Fed.Cl. at 526. Nonetheless,

art. VI, 12 Stat. at 1031. Congress acted with a broad brush, declaring

The 186_ Sioux Uprising the Sioux's treaties void and annuities and

In August of 1862, individuals from each of allocation of land forfeited and failing to ex-

the four bands of the Minnesota Sioux revolt- cept from that termination the loyal Mde-

ed against the United States in response to wakanton band of Sioux, whose annuity was
the United States' failure to ftwnish the mon- valued at approximately $1,000,000. See /&

ey and supplies promised in exchange for the at 527. Those Sioux who observed their

Sioux lands under the aforementioned trea- pledge under the 1851 and 1858 treaties to

ties. See Def.'s Mot. to Dismiss and Mere. in maintain peaceful relations with the citizens

Support ("Def.'s Mot.") at 4} 0 In the course of the United States were rendered "poverty-

of that uprising, the Sioux killed more than stricken and homeless." Wolfchild VI, 559

500 settlers and damaged substantial proper- F.3d at 1232. Many of the loyal Sioux had

ty, Wolf child I, 62 Fed.C1. at 526, thereby lost their homes and property but could not

breaching the 1851 and 1858 treaties. After "return to their tribe .... or they would be

defeating the Sioux, the United States an- slaughtered for the part they took in the

nulled its treaties with them, which had the outbreak." Wo¥child I, 62 Fed.Cl. at 526
effectof, among other things, voiding the (quoting Col_a.GLOBE, 38TH CONG., IST SES_

annuities that had been granted and were 3516 (1864)).tt

then being paid to the Sioux as part of the Congrvss's Initial Efforts to Compensate

terms of the 1837 and 1851 treaties and the Loya/Mdewakanton

eliminating any possibility of compensation
under the 1858 tx_aty. See Act of Feb. 16, Notwithstanding the broad termination of

1863, ch. 37, 12 Stat. 652. A portion of the the Sioux treaties, Congress did attempt to

remaining unexpended annuities was apprep-. provide for the loyal Mdewakanton by includ-

rlated for payment to those settlers who had ing a specific provision for them in the Act of

suffered damages as a result of the uprising. February 16, 1863. After confiscating the

Id., § 2, 12 Stat. at 652-55. The United Sioux land, Congress authorized the Depart-

States also confiscated the Sioux lands in merit to assign up to eighty acres of that land

Minnesota, Id., § 1, 12 Stat. at 652, and later to each loyal Sioux:

directed that the Sioux be removed to tracts IT]he Secretary of the Interior is hereby

of land outside the limits of the then-existing authorized to set apart of the public lands,

states. See Act of Mar. 3, 1863, ch. 119, § I, not otherwise appropriated, eighty acres in

12 Stat. 819. severalty to each individual of the before-

10. A statement made by the Episcopal Bishop of had money _thheld from thcm which was justly
Minnesota and quoted by Senator Fessenden in thelr due." ld.
the course of passing subsequent legislation in
1863 provides a more detailed explanation: I 1. By an 1868 treaty with the Sioux. the United

Four years ago the Sioux sold the Government States resumed paying annuities and providing
about eight hundred thousand acres of land. goods and land to the Sioux. See Treaty of Apr.

being a part of their reservation. The plea for 29, 1868, 15 Star. 635. The loyal Mdewakanton,
this sale was the need of more funds to aid however, did not benefit under this treaty as they
them in civilization .... Of $93,000 due to the had severed all tribal relations, and were no
Lower Sioux they have never received a cent. longer considered "Sioux," See 21 CoNe. Rec.
All has been absorbed in claims except 7,585, 7.587 (1890)(statement of Sen. Dawes)
$880.58. which is to their credit on the books ("The Sioux fund and the Sioux appropriation

in Washington. Of the portion belonging to grow out of an arrangement made in 1868, not
the Upper Sioux. $88.351.62 was also taken for with these Sioux [the loyal Mdewakanton], but
claims, with the warlike Sioux, from whom this band

CONG.GLOBE.37ra Cosn.. 3n S_s. 192 (1863). In separated themselves and whom the warlike
short, "'[b]y fraud somewhere, these Indians have Sioux never afterward recognized.").
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named bands who exerted himselfin rescu-

ing the whites from the latemassacre [by]

said Indians. The land so set apart ...

shallnot be aiiened or devised,except by

the consent of the Presidentof the United

States,but shallbe an inheritanceto said

Indians and theirheirsforever.

Act of Feb. 16, 1863,§ 9, 12 Star.at 654. As

the Court of Appeals noted, the provision

that the land would be "an inheritance to said

Indians and their heirs forever[,]" "dearly

would have created an inheritable beneficial

interest in the recipients of any land con-

veyed under the statute." Wolf child VI, 559

F.3d at 1241.

Two weeks after enacting this statute Con-

gress passed an additional act providing for

the loyal Siou_ See Act of Mar. 3, 1863, ch.

119, 12 Stat. 819. The second Act of 1863

supplemented the first Act of 1863 in impor-

tant respects. Under the second Act, the

President was "authorized" and "directed" to

set apart "outside of the limits of any state"

eighty acres of "good agricultural lands" for

the Sioux. It/,, § 1, 12 Stat. at 819. 2 This

grant of land appeared to be an attempt to

address the fact that the first Act of 1863

confiscated all Sioux land, leaving the Sioux

with no direction as to where they might

make a new home. See CONG. GLOSE, 37TH

CONG., 3D SESS. 528 (1863) (statement of Sen.

Harlan) ("It was supposed by the committee

that this removal of the Indians could not

take place immediately ... [and] that a place

must first be looked up for the Indians.").

The second Act of 1863 also stated:

[I]t shall be lawful for [the Secretary of

Interior] to locate any [loyal Sioux] ...

upon said [reservation] lands on which the

improvements are situated, assigning the

same to him to the extent of eighty acres,

to be held by such tenure as is or may be

provided by law." And prov/ded_ fl_rther,

That no more than eighty acres shall be

12. The Act also provided that the land that previ-

ously served as the reservation For the Sioux

would be sold to "actual bona fide settler[s]" or

"sold at public auction[.]" Act of Mar. 3. 1863.

§ 3. 12 Stat. at 819. and that proceeds from the

• sale of the lands that previously served as the

96 FEDERAL CLAIMS REPORTER

awarded to any one Indian, under this or

any other act.

Act of Mar. 3, 1863, § 4, 12 Stat. at 819.

The Court of Appeals concluded that the

second Act of 1863 "superseded" the furst-Act

of 1863, and "pointedly left open the nature

of the interest that the assignees Would have

in the lands, stating that the lands would be

!held by such tenure as is or may be provided

by law.'" Wolf child VI, 559 F.3d at 1241-42.

Because the Court of Appeals found that the

second Act superseded the first Act of 1863,
it concluded that "the failure of the 1863 Acts

cannot be viewed as leading Congress to

create permanent ownership interests in the

1886 lands aking the same lines set forth in

the first 1863 statute, because the second of

the two 1863 Acts left the question of owner-

ship open to later resolution." Id, at 1242.

The Federal Cirenit's view of the relation-

ship between the two Acts of 1863, however,

misreads the second enactment. The origi-
nal version of the bill that became the second

Act of 1863 provided that the Secretary could

assign one hundred and sixty acre s to each

loyal Sioux. See CONG. GLOBE. 37TH CONG., 3D

SESS. 528 (1863). In the course of debating

the bill, Senator Fessenden suggested that

"the one hundred ahd sixty acres ought to be

reduced to eighty, and there ought to be a

reference to the former act to provide that

but eighty shall be given under any act;

otherwise it might be construed to give him

eighty acres under that act and eighty under

this." Id. The Senate concurred, and the

provision that "no more than eighty acres

shall be awarded to any one Indian, under

this or any other act" was added. Ia_

[1] This history demonstrates that Con-

gress was not "superseding" the first Act of

1863 by the second Act of 1863; to the

contrary, it passed the second act with the

specific understanding that the first Act of
1863 remained valid. The amendment to the

second act to include a reference to "any

other act" shows that the two acts of 1863

Sioux's reservations were to be "invested by the

Secretary of the Interior for the benefit of said

Indians in their new homes, in the establishing

[of] them in agricultural pursuits." ld., § 4, 12

Stat. at 819.
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were intended to co-exist, with the Secretary not exercise the authority granted by either

of the Interior ("the Secretary") entitled to 1863 Act, and no lands were provided to the

provide relief to the loyal Sioux under either loyal Mdewakanton. Wolfchild VI, 559 F.3d

act. Is Where, as here, the legislature supple- at 1232." Notably, however, neither act has

ments or amends an act so as to specify that been repealed.
a beneficiary of the subsequent act may not

Two years later, in 1865, Congress at-
receive relief under both the prior and subse-
quent act, there is certainly no conflict be- tempted once again to _dleviate the continu-

tween the two statutes, and an implied repeal ing plight of the loyal Sioux by appropriating

of the prior act cannot be inferred. See an additional $7,500 for their benefit. See
Act of Feb. 9, 1865, ch. 29, 13 Star 427. In

National Ass'n of Home Builders v. Defend,
ers of Wildlif_ 551 U.S. 644, 662--63, 127 doing so, Congress acknowledged that the

S.Ct. 2518, 168 L.Ed.2d 467 (2007) ("We will loyal Sioux, who "at the risk of their lives,

not infer a statutory repeal unless the later aid[ed] in saving many white men, women,
and children from being massacred," had as

statute expressly contradicts the original act

or unless such a construction is absolutely a result been forced to sever their relation-

necessary ... in order that the words of the ships with the tribe and '`were compelled to

later statute shall have any meaning at all." abandon their homes and property, and are

(citation and internal quotations omitted)); now entirely destitute of means of support."

Miccosukee Tribe of Indians of Fl_ v. Unit- Id

ed States Army Corps of Eng'r_ 619 F.3d Thereafter, additional efforts were made to

1289, 1299 (llth Cir.201O)("Congress's intent address the failure to implement the 1863

to effect an implied repeal can be inferred Acts. Beginning in 1884, Congress began ap-

when a later statute conflicts with or is re- prepriating funds for the benefit of the Mde-
pugnant to an earlier statute; or when a wakantens who had remained in Minnesota

newer statute covers the whole subject of the or had returned to the state. See Act of July

earlier one, and clearly is intended as a sub- 4, 1884, ch. 180, 23 Stat. 76, 87 (appropriating

stitute[,] ... [but] a conflict [between the two $10,000 for the purchase of stock and "other

statutes] is a minimum requirement.") (cita- articles necessary for their civilization and

tions omitted); Cathedral Candle Co. v. education, and to enable them to become serf-

United States Int'l Trade Comm'_ 400 F.3d supporting"); Act of Mar. 3, 1885, ch. 341, 23

1852, 1365 (Fed.Cir.2O05) ("The Supreme Stat. 362, 375 (amending the 1884 Act by

Court has frequently explained that repeals allowing the Secretary to disburse funds to

by implication are not favored, and it has the full-blooded Mdewakanton "for agricul-

instructed that 'where two statutes are capa- tural implements, lands, or cash, as in his

ble of co-existence, it is the duty of the judgment may seem best for said Indians");

courts, absent a clearly expressed congres- Act of May 15_ 1886, ch. 333, 24 Stat. 29, 39-

sional intention to be contrary, to regard 40 (appropriating $10,000 for the purchase of

each as effective.' ") (quoting Rucke/shaus v. "such agricultural implements, cattle, lands,

Monsanto Co., 467 U.S. 986, 1018, 104 S.Ct. and in making improvements thereon, as in

2362, 81 L.Ed.2d 815 (1984)). [the Secretary's] judgment may seem best

The land-grant previsions of both 1863 for said Indians"). Pursuant to the 1884,

Acts intended to benefit the loyal Sioux were 1885, and 1886 statutes, Interior Department

not successfully implemented. See Wolfchild officials purchased land for the Mdewakanton

/, 62 Fed.Cl. at 526-27. The Secretary did and distributed it to many of them in fee

13. This relationship between the two Acts of 14. The failure to purchase land for the loyal
1863 accords with the fact that the first Act of Sioux was apparently due to fervent opposition
1863 allowed the Secretary to set apart unspeci- by whites to permitting any Sioux from resettling

• fled public lands not otherwise appropriated, Act in the state. See Wolfchild V[, 559 F.3d at 1232-
of Feb. 16, 1863, § 9, 12 Star. at 654. while the 33.
second Act of 1863 provided that the Secretary
could assign to the loyal Sioux lands that had
previously served as reservation lands for the
Sioux. Act of Mar. 3, 1863. § 4. 12 Stat. 819.

A14

Case: 12-5035      Document: 82     Page: 102     Filed: 11/13/2012



316

simple. See Wolf child VI, 559 F.3d at 1233.

This method of providing land to the Mde-

wakanton failed to supply long-term relief to

the group as most of the recipients sold the

land, otherwise encumbered it, or abandoned

it. Id. Consequently, "the Interior Depart-

ment discontinued the practice of transfer-

ring land to the loyal Mdewakantens in fee."

The 1886 Census and the 1888, 1889,

and 1890 Appropriations Acts

In 1886, the Department of Interior set out

to establish with a greater degree of certain-

ty which Mdewakanton were loyal to the

United States during the 1862 uprising. Be-
cause of the administrative difficulty of this

task, Congress decided that presence in

Minnesota as of May 20, 1886 would suffice

to qualify an individual as a "loyal Mdewak-

anton." Wolf child I, 62 Fed.Cl. at 527. To

determine which Mdewakanton lived in

Minnesota on May 20, 1886, U.S. Special

Agent Walter McLeod took a census listing

all of the. full-blood Mdewakantons, which

census was mailed to the Commissioner of

Indian Affairs on September 2, 1886. Id. at

528. TM At the behest of the Secretary, on

January 2, 1889, a second supplemental cen-
sus was taken by Robert B. Henton, Special

Agent for the Bureau of Indian Affairs

("BIA"), of those Mdewakanton living in

Minnesota since May 20, 1886. Ia_ The

15. Although the census was not prepared as of
May 20, 1886. "'inclusion on the McLeod list has

• been deemed to create a rebuttable presumption
that an individual met the requirements of the
subsequent 1888, 1889, and 1890 Acts." Wolfch-
ildl, 62 Fed.Cl. at 528.

16. Notably, over thirty years later, the funds pro-
vided under the Appropriations Acts were de-
ducted from a judgment for the Mdewakanton
and Wahpakoota Bands, which judgment was
rendered to compensate them for the annuities
that were terminated by the 1863 Acts. See
Wolfchild VI, 559 F.3d at 1254 (citing Medawak-
anion, 57 Ct.CI. 357).

17. The section of the statute pertaining to the
loyal Mdewakanton provided as follows:

For the support of the full-blood Indians in
Minnesota, belonging to the Mdewakanton
band of Sioux Indians, who have resided in
said State since the twentieth day of May, A.D.
eighteen hundred and eighty-six, and severed
their tribal relations, twenty thousand dollars,
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McLeod and Henton listings (together, "the

1886 census") were used to determine who

would receive the benefits of the later Appro-

priations Acts. Id.

Motivated by the failure of the 1863 Acts

to provide viable long-term relief, in 1888,

1889, and 1890, Congress passed three Ap-
propriatiuns Acts that included provisions for

the benefit of the loyal Mdewakanton. See

Wolf child VI, 559 F.3d at 1241; Wolf child I,

62 Fed.Cl. at 524. t6 These Acts served as

the foundation of the plaintiffs' breach-of-
trust claims asserted in this litigation, and

led to the approximately $60,000 in land pro-

ceeds that are at issue on remand. That

$60,000, identified in a report prepared in

1975, had grown to $131,483 by 1980, and,

with additional interest since 1980, would be

a few times greater than that larger amount

by today, thirty years later.

In 1888, Congress appropriated $20,000 "to

be expended by the Secretary of the Interi-

or" in purchasing land, cattle, horses, and

agricultural implements for those "full-blood"

loyal Mdewakanton who had severed their

tribal relations. Act of June 29, 1888, ch.

503, 25 Stat. 217, 228-29. t7 In 1889, Con-

gress appropriated a further sum of $12,000

"to be expended by the Secretary of the

Interior" for the "full-blood" loyal Mdewak-

anton. Act of Mar. 2, 1889, ch. 412, 25 Stat.

980, 992-93. ts The 1889 Act was substantial-

to be expended by the Secretary of the Interior
in the purchase, in such manner as in his
judgment he may deem best, of agricultural
implements, cattle, horses and lands: Provided.
That of this amount the Secretary if he may
deem it for the best interests of said Indians.

may cause to be erected for the use of the said
Indians at the most suitable location, a school
house, at a cost not exceeding one thousand
dollars: And provided also, That he may ap-
point a suitable person to make the above-
mentioned expenditures under his direction,
the expense of the same to be paid out of this
appropriation,

25 Stat. at 228-29.

18. The relevant portion of the 1889 appropria-
tion act readsasfollows:

For the support of the full-blood Indians in
Minnesota heretofore belonging to the Mde-
wakanton band of Sioux Indians, who have
resided in said State since the twentieth day of
May eighteen hundred and eighty-six, or who
were then engaged in removing to said State,
and have since resided therein, and have sex,.
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ly similar to the 1888 Act but included three

additional provisions not included in the 1888

Act. Unlike the 1888 Act, the 1889 Act re-

quired the Secretary to expend the appropri-

ated funds in a manner such that eaeh loyal

Mdewakanton received as close to an equal

amount as practicable. Id. Additionally, the

1889 Act mandated that any money appropri-

ated in the 1889 Act not expended within the

fiscal year would not be recovered by Trea-

sury, but rather would be carried over to the

following years and expended for the benefit

of the loyal Mdewakunton. Id. at 992. The

1889 Act made beth of theae additional provi-

sions applicable to the money appropriated

under the 1888 Act as welL Id. at 992-93.

The 1889 Act differed from the 1888 Act in a

third way by granting the Secretary discre-

tion based on what "may be deemed best in

the case of each of these Indians or family

ered their tribal relations, twelve thousand dol-

lars. to be expended by the Secretary of the

Interior as follows: Ten thousand dollars in

the purchase, as in his judgment he may think

best, of such lands, agricultural implements,

seeds, cattle, horses, food, or clothing as may

be deemed best in the case of each of these

Indians or family thereof; one thousand dol-

lars. or so much thereof as may be necessary

to defray the expenses of expending the money

in this paragraph appropriated; and one thou-

sand dollars for the completion and furnishing

of the schoolhouse for said Indians authorized

by the act of June twenty-ninth, eighteen hun-

dred and eighty-eight: Provided, That if the

amount in this paragraph appropriated, or any

portion of the sum appropriated for the benefit

of these same Indians by said act of June

twenty-ninth, eighteen hundred and eighty-

eight, shall not be expended within the fiscal

year for which either sum was appropriated.

neither shall be covered into the Treasury, but

shall, notwithstanding, be used and expended

for the purposes for which the same amount

was appropriated and for the benefit of the

above-named Indians: And provided also, That

the Secretary of the Interior may apl_int a

suitable person to make the above-mentioned

expenditure under his direction; and all of

said money which is to be expended for lands.

cattle, horses, implements, seeds, food or

clothing shall be so expended that each of the

Indians in this paragraph mentioned shall re-

ceive, as nearly as practicable an equal amount

in value of this appropriation and that made by

said act of 1one twenty-ninth, eighteen hun-

dred and eighty-eight: And provided further,

That as far as practicable lands for said Indi-

ans shall be purchased in such locality as each

Indian desires, and none of said Indians shall
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thereof." Id. at 992 (emphasis added). The

1888 Act, on the other hand, made no explicit

mention of the loyal Mdewakantons' families

as beneficiaries of the appropriations. See

25 Stat. at 228-29.

In 1890, Congress provided an additional

$8,000 "to be expended by the Secretary of

the Interior" for the loyal Mdewakanton.

Act of Aug. 19, 1890, eh. 807, 26 Stat. 336,

349) 9 The 1890 Act was substantially simi-

lar to the 1889 Act, and included the require-

ment that the Secretary spend the money in

a way that ensured each loyal Mdewakanten

would receive as close to an equal amount as

practicable, h/. There were, however, two

unique aspects of the 1890 Act. First, the

1890 Act dictated that the amount was to

support both "full and mixed blood" loyal

Mdewakanton. Id. Additionally, the 1890

Act did not include the provision found in the.

be required to remove from where he now

resides and to any locality against his will.

25 Stat. at 992-93.

19. The full text of the 1890 appropriation provid-
ed as follows:

For the support of the full and mixed blood

Indians in Minnesota heretofore belonging to

the Mdewakamon band of Sioux Indians, who

have resided in said State since the twentieth

day of May, eighteen hundred and eighty-six,

or who were then engaged in removing to said

State, and have since resided therein, and have

severed their tribal relations, eight thousand

dollars, to be expended by the Secretary of the

Interior, as in his judgment he may think best,

for such lands, agricultural implements, build-

ings, seeds, cattle, horses, good, or clothing as

may be deemed best in the case of each of

these Indians or families thereof: Provided,

That two thousand dollars of the above eight

thousand dollars shall be expended for the

Prairie Island settlement of Indians in Coo.

dhue County: Provided further, That the Secre-

tary of the Interior may appoint a suitable

person to make the above-mentioned expendi-

ture under his direction whose compensation

shall not exceed one thousand dollars; and all

of said money which is to be expended for

lands, cattle, horses, implements, seeds, food,

or clothing shall be so expended that each of

the Indians in this paragraph mentioned shall

receive, as nearly as practicable, an equal

amount in value of the appropriation: And

provided further, That, as far as practicable,

lands for said Indians shall be purchased in

such locality as each Indian desires, and none

of said Indians shall be required to remove

from where he now resides and to any locality

or land against his will.
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1889 Act specifying that any monies not ex- Mdewakanton], is still vested in the United

pended in the fiscal year were to be carried States---being held in trust for them."). To

over to the following years. See/d. z° that end, the Department employed an as-

Land Assignments under the signment system under which a parcel of

Appropriations Acts land would be assigned to a particular benefl-

Unlike the failed 1863 Acts, the funds pro- ciary who could use and occupy the land as

vided by the three Appropriations Acts were long as he or she wanted; however, if the

used for the purchase of land, agricultural assignee did not use it for two years, the

implements, livestock, and goods for the loyal parcel would be reassigned. See Wolf child I,
62 Fed.Cl. at 528.

Mdewakanton. See Welfchild I, 62 Fed.Cl.

at 528. The lands were purchased in three Under the assignment system, the Depart-

distinct areas of Minnesota, and by 1980 they ment provided documents called Indian Land

consisted of: (1) approximately 260 acres in Certificates to assignees as evidence of their

Scott County (the "Shakopee lands"), (2) ap- entitlement to the land. See Wolf child I, 62

pro_dmately 575 acres in Redwood County Fed.C1. at 528. The Certificates stated that

• (the "Lower Sioux" lands), and (3) approxi- the assignee "and [his] heirs are entitled to

ma*_ely 120 acres in Goodhue County (the immediate possession of said land, which is to

"Prairie Island" lands). Id. Collectively, be held in trust, by the Secretary of the

these properties were known as the "1886 Interior, for the exclusive use and benefit of

lands" to reflect the date by which the bene- the said Indian, so long as said allottee or his

ficiaries of the Appropriations Acts were de- or her heirs occupy and use said lands."
fined. Id. Def.'s Mot., Ex. P (Indian Land Certifi-

cate). 2t If an assignee abandoned the land

In 1904, the Secretary began conveying for a period of time, usually two years, then
rights to use the purchased land to the loyal
Mdewakanton. See Def.'s Mot. at 4. Rather the Department of Interior would reassign

the land to another beneficiary; any sale,
than granting the land in fee simple---a prac- transfer, or encumbrance of the land other

tice that had failed to provide long-term re- than to the United States was void. Wolfch-

lief under the 1884, 1885, and 1886 appropria- //d/, 62 Fed.Cl. at 529. "Although not gnar-
tions---the Department chose to make the

anteed under the assignment system, in
land available to the loyal Mdewakanton
while retaining title in the United States' practice an assignee's land would pass direct-

name. See Wolf child I, 62 Fed.C1. at 528; ly to his children upon his death." Id_ Other

see a/so Pls.' App. in Support of Cross-Mot- relatives, however, were required to follow
procedures established by the Bureau of In-

for Suture. Judgment ("Pls.' App.") at 61
dian Affairs to receive an assignment. Id.

(Letter from Acting Comm'r of Dep't of Into-

rior to James McLaughlin, U.S. Indian In- Evolution of the Three Communities

spector) (Feb. 20, 1899) ("As you are doubt- In 1934, the Indian Reorganization Act

leas aware, the title to all the land purchased ("Reorganization Act") fundamentally altered

by late Agent Henton for said Indians [loyal the way in which the federal government

26 Stat. at 349. trust ... by the Secretary of the Interior" for the
assignee and his heirs, Congress amended a bill

20. This provision was contained in the original that allowed the Secretary of Interior to sell an
version of the bill but was elided pursuant to an unfarmable parcel of 1886 lands to include a
amendment proposed by Senator Cockrell who requirement that the loyal Mdewakanton had to
declared it a "remarkable provision." 21 CoNn. consent to the sale. See Wolfchild L 62 Fed.Cl.
Rec. 7,586 (1890). Senator Dawes responded to at 528-29; Act of Feb. 25, 1901. oh. 474, 31 Stat.
Senator Cockrell by observing that "It]his whole 805, 806. In the course of debating that amend-
paragraph [the entire text of the 1890 appropria- ment, Senator Pettigrew remarked that "[the
.tion to the loyal Mdewakanton] is [not] of the 1886 lands] were not an Indian reservation.
ordinary course of an Indian appropriation bill." These Indians own the homes, and they have a
Id. Senator Ceckrell responded: "Or any other right there greater than that of reservation Indi-
appropriation bill, is it not?" Id. ans. The land was purchased for their benefit,

and the title is in them subject to a provision by

21. In accord with the representation in the Indi- which they can not convey it." Wolfchild I, 62
an Land Certificates that the land was "held in Fed.el. at 529 (citing 34 CosG. P_c. 2,523 (1901)).
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dealt with Indians and Indian tribes. See

Act of June 18, 1934, ch. 576, 48 Star. 984

(also known as the Wheeler-Howard Act)

(codified as amended at 25 U.S.C. §§ 461-

79). The Reorganization Act permitted

"[a]ny Indian tribe, or tribes, residing on the

same reservation ... to organize for its com-

mon welfare." Id., § 16, 48 Stat. at 987.

Pursuant to the Act, the Mdewakanton and

others formed three communities: the Shak-

opee Mdewakanton Sioux Community, the

Prairie Island Indian Community, and the

Lower Sioux Indian Community. See

Wolf child I, 62 Fed.Cl. at 529. Although
loyal bfdewakanton resided in the three com-

munities, the three communities were and

are .not exclusively comprised of descendants

of the loyal Mdewakanton, and "many of the

descendants of the 1886 Mdewakantons are

not enrolled members of any Of the three

communities." Wolf child VI, 559 F.3d at

1235. The membership of these communities

thus is not defined in terms of indigenous

relationships; z2 rather, the communities ex-

ercise discretion over who attains or keeps

their membership. See Wolf child I, 62 Fed.

Cl. at 530; see e.g., Def.'s Mot., E_ E, art.

III (Constitution and Bylaws of the Lower

Sioux Indian Community in Minnesota). As

a result,"a linealdescendant of a loyalMde-

wakanton might be denied admission to, or

removed from, membership in a community
even if the descendant livedon 1886 land

encompassed by the community boundary."

Wolfchild I, 62 Fed.Cl. at 530.

As a consequence of the fact that the com-

munities were not equivalent to the loyal

Mdewakanton, the communities did not have

a collective claim to the 1886 lands. In 1978,

a Field Solicitor for the Department of Inte-

rior addressed this issue: "IN]one of the

three Community governments, organized

under the [Reorganization Act] ... has any

right, title or interest in these lands. The

land is held for the benefit of a specific class

of people and their descendants." Joint App.

("J.A.') 00399-400 (Letter from Mariana R.

Shulstad, Field Solicitor, to Edwin L. Dem-

22, Groups organized pursuant to and recognized

by the Reorganization Act arc not required to

"correspond exactly to any tribe or band." F_ix
COHEN. ON THE DRAFI1NG OF TRIBAL CONSTrrb_/1ONS 5

(David E. Wilkins ed., Univ. of Oklahoma Press
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ery, Area Dir. for Minneapolis Area Office of
the Bureau of Indian Affairs (Nov. 8, 1978)

("Shuistad 1978 Letter")).

Nonetheless, after the passage of the Re-

organization Act, the BIA consulted with the

communities before granting assignments to

1886 lands. See Wolfchild I, 62 Fed.CL at

529-,30. Although the Field Solicitor for the
Department noted that the communities' rec-

ommendations were "a courtesy only" and
not '% legal necessity, since the communities

have no decision making authority concern-

ing use of these lands[,]" the communities

were provided an opportunity to influence
the assignment of 1886 lands. J.A. 00400

(Shulstad 1978 Letter). Additionally, prior
to the establishment of the three communi-

ties, the Department's policy was that any

sand and gravel deposits located on the 1886

lands were the government's property and

were not subject to sale by the assignees.

See Def.'s Mot., E_ D (Letter from J.W.

Balmer, Superintendent of the Pipestone In-

dian School to Earl Pendleton) (Nov. 22,

1930). After the passage of the Reorganiza-

tion Act, however, the BIA adopted the view

of the Lower Sioux Indian Community that

sand and gravel on the 1886 lands within the

reservation constituted a community re-

source and was not the government's proper-

ty. See Def.'s Mot. at 8.

Funds Derived from the 1886 Lands

Eventually, money derived from 1886 lands

began to be held in Treasury accounts. On

June 13, 1944, Congress enacted a statute

authorizing the Secretary to transfer approx-

imatoly 110.24 acres of 1886 lands in Waba-

sha County to the Upper Mississippi River

Wild Life and Fish Refuge ("the Wabasha

Land Transfer"). See An Act to Add Certain

Lands to the Upper Mississippi Wild Life

and Fish Refuge, Pub.L. No. 78-335, ch. 243,

58 Stat. 274. The parcels had been acquired

pursuant to the 1888 and 1889 Appropria-
tions Acts "for Indian use, but [were] no

longer [being] used by Indians." It, § 2, 58
Stat. at 274.

2006) (1934). Accordingly, "'[a][l the Indians of

a given reservation may organize as a unit if they

so desire, regardless of past tribal affiliations."

Id.
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The Secretary of the Interior drafted a bill
to authorize the land transfer and proposed it

to Congress. See S.Rep. No. 78-809, at 1

(1944). In his proposal, the Secretary noted

that "[t]hese lands cannot be acquired or
transferred in the usual manner as their use

has been fixed by Congress ... [i]n these
circumstances it is recommended that the

proposed legislation be placed before the

Senate for appropriate action." Id. at 2. In

the course of considering the Secretary's bill,

Senator Mundt remarked, "I understand that
it is a matter of transferring the title so that

it can be used by the refuge." 90 CONG. RBC.
5,325 (1944). The Act provided as follows:

In order to carry out ... [the transfer of

the land], the sum of $1_261.20 ... is here-

by made available for transfer on the
books of the Treasury of the United States

• to the credit of the Mdewakanton and

Wahpakoota Bands of Sioux Indians pursu-

ant to the provisions of the Act of May 17,

1926 (44 Stat" 560) ... and shall be subject

to disbursement under the direction of the

Secretary of the Interior for the benefit of

the Mdewakanton and Wahpakoota Bands

of Sioux Indians. Where groups of such

Indians are organized as tribes under the

[Reorganization Act], the Secretary of the

• Interior may set apart and disburse for

their benefit and upon their request a pro-

portionate part of said sum, based on the

number of Indians so organized.

Pub.L. No. 78-335, § 2, 58 Stat" 274. zs The

1886 lands at Wabasha were transferred, and

on October 6_ 1944, $1,261.20 was credited to

the United States Treasury Account 147436,

"Proceeds of Labor, Mdewakanten and Wah-

pakoota Bands of Sioux Indians, Minnesota."

See Def.'s Mot. at 8, E_ A (Letter from F.G.

Hutchinson, Acting Chief, Branch of Realty,

to E.M. Pryse, Area Director, Minneapolis,

Minn. (Feb. 24, 1955)), Ex. B (Letter from

C.B. Emery, Chief, Branch of Budget and

Finance, to D.C. Foster, Area Director, Min-

neapolis, Minn. (June 8, 1951)).

23. The Act also provided that the $1,261.20

"when so transferred, shall operate as a full.

• complete, and perfect extinguishment of all their
right, title, and interest in and to the lands above
described." Pub.L. No. 78-335, § 2, 58 Stat.
274.
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Although the 1944 Act provided the funds

to the Mdewakanton and Wahpakoota gener-

ally, not the loyal Mdewakanton specifically,

the Act notably allowed funds from the Wa-
basha Land Transfer to be disbursed to

tribes organized under the Reorganization

Act only in proportion to the number of

Mdewakanton and Wahpakoota contained

within those tribes. See Pub.L. No. 78--335,

§ 2, 58 Stat" 274. The importance of the
restriction contained in the last sentence was

reiterated by the Chief of Budget and Fi-

nance for BIA, C.B. Emery, in a letter dated
Jane 8, 1951, to the Area Director of BIA for

Minneapolis, D.C. Foster, in response to Mr.

Fosters inquiry as to the status of the Waba-
sha Land Transfer funds. See Def.'s Mot.,

Ex. B (In regards to the Wabasha Land
Transfer funds, "[t]he lust sentence of the

Act of June 13, 1944 should be particularly
noted."). 24

Money was also derived from the 1886

lands by the Department's policy of leasing

or licensing 1886 lands for fair market value

where no eligible 1886 Mdewakanten was

available for the land assignment. See

Wolf child I, 62 Fed.C1. at 530. The Depart-

ment sometimes licensed the unused parcels

to non-Indians for a fixed compensation to be

paid to a third party. Se_ e.g., Def.'s Mot.,

Ex. R (License Agreement (Apr. 22, 1916))

•(granting license to non-Indian in consider-

ation of $25.00 per annum.payment to Pipe-

stone Indian School, Pipestone, Minn.). The

Department also deposited some leasing

funds derived from the 1886 lands in various

Treasury accounts. See Def.'s Mot., E_ C

(Accountant's Report, Income to Mdewakan-

ton Sioux Lands, Minneapolis Area Offioe,

Minneapolis Minn. (Field work for report

completed Feb. 5, 1975)) ("1975 Report").

In 1974, the Acting Associate Solicitor for

Indian Affairs in the Department, Duard R.

Barnes, wrote a detailed opinion explaining

the Department's interpretation of the status
of the 1886 lands and the funds derived from

the land. J.A. 00392-97 (Me_ to Comm'r of

24. The 1944 Act also made the Wabasha Land

Transfer funds subject to the restrictions con-

tained in the Act of May 17, 1926. ch. 309, 44

Stat. 560. See Pub.L. No. 78-335. § 2, 58 Star.

274. The effect of that statute is discussed infra,

at 333 n. 42.
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Indian Affairs (Mar. 19, 1974)) ("Barnes 1974

Mere."). The opinion stated that legal title

was taken in the United States' name, and
tenancies at will or defeesible tenancies were

granted to the 1886 Mdewakantons. J.A_
00394. The memorandum concluded that the

1886 lands were "held in trust by the United

States with the Secretary possessing a spe-

cial power of appointment among members of

a definite class." Id. at 00396. The opinion
also noted that whereas lease income from

the 1886 lands had been "expended through

local tribal governments ... for the benefit

of reservation communities in which mem-

bers of the beneficiary class reside or with

which they are affiliated[,]" in the future

"[p]roceeds from the leases should be kept

separate and may be expended for the bene-

fit of the class." Id. at 00394, 00397. The

letter ended by proposing that the BIA "un-

dertake to ascertain whether some legislative

disposition of beneficial title to these lands

consistent with the present situation is cur-
rent and can be recommended to the Con-

gress." Id. at 00397. Pursuant to the 1974

opinion letter, the BIA began to deposit lease

income in suspense accounts, see Def.'s Mot.,

Ex. C, and ordered that all income from the

1886 lands be identified and maintained in a

separate account. Id., E_ F (Mere. from

Milton C. Boyd, Chief, Office of Audit, BIA,

to Minneapolis Area Director (Mar. 21,

1975)).

In 1975, the BIA completed a report docu-

ment'mg all funds derived from the 1886

lands. See Def.'s Mot., E_ 'C. The 1975

Report found no evidence of any income de-

rived from the 1886 lands prior to 1950 with

the exception of the Wabasha Land Transfer.

I& _ The BIA accountants found a total of

$61,725.22 in funds derived from the 1886

lands, including the $1,261.20 in Wabasha-

Land-Transfer funds. The Accounts were

25. The 1975 Report did not provide an account-
ing of any income disbursed to the assignees or
to the Pipestone Indian School.

26. The "Proceeds of Labor" Treasury Accounts
were: Account 147158, "Proceeds of Labor,
Lower Sioux Indian Community." Account
147043. "Proceeds of Labor, Prairie Island Indi-

an Community," and Account 147436, "Proceeds
of Labor, Mdewakanton and Wahpakoota." See
id.
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divided into three "Proceeds of Labor" Trea-

sury accounts, z6 and four Individual Indian

Money CIIM") accounts. Id37 Of the re-

maining $60,464.02, $58,784.96 was deposited

in four Lower Sioux Treasury and IIM ac-

counts, and $1,679.96 was deposited in two

Prairie Island Treasury and IIM accounts.

Id. As is evident from the accounting de-

scribed above, the majority of the income

derived from the 1886 lands was allocated to

accounts belonging to the Lower Sioux, and

no money accounted for in the 1975 Report

was attributed to the Shakopee Mdewakan-

ton Sioux. See id. The entire $61,725.22

was subsequently placed in Treasury Ac-

count 147436 "Proceeds of Labor, Mdewak-

anten and Wahpakoota" and its associated

interest account, 147936, thus, in the words

of the BIA, "restor[ing] these funds to the

proper accounts." See id.

On June 27, 1975, BIA officials met with

representatives of the three communities to

address the disbursement of the money gath-

ered in Treasury Account 147436 and its

associated interest account. See Def.'s Mot.

at I0. The parties agreed that the three

communities '%vould submit resolutions re-

questing distribution of the ... funds" and

"requesting a Congressional directive as to

the 1886 lands." I& The three communities

submitted their proposals to the BIA, see/d.,

and by September 1980, the three communi-

ties had agreed that the funds should be

divided equally and disbursed to the commu-

nities, and that any money earned after Jan-

uary 1, 1978 would be paid to the community

whose reservation encompassed the 1886

lands from which the funds were derived.

See id., Ex. I (MerrL to Area Director of

Minneapolis Area Office from Richard L.

McLaughlin, BIA (Sept. 16, 1980)).

27. An IIM account is "'an interest bearing ac-
count for trust funds held by the Secretary that
belong to a person who has an interest in trust
assets. These accounts are 'under the control
and management of the Secretary. There are
three types of IIM accounts: unrestricted, re-
stricted, and estate accounts." 25 C.F.R.
§ 115.002. The Report does not specify in which
types of IIM accounts the funds were placed.
See Def.'s Mot., Ex. C.
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About the same time that some BI#_.- offi-
cials were consulting the three commuL:_qities

as to the fur_ds derived from the 1886 [_mds,
other BIA officials realized that the -three
communities did not have a claim to- the

funds. In _ response dated Nov. 6, 1_"75 to

an inquiry by Minnesota Representative

Richard Nol_n regarding the 1886 land_ and

funds derived from the lands, the /h__cting

Area Director for the Minnesota Field C:)ffice

of the BIA stated that "the funds app_ro::lpriat -

ed are to be used only for the benefit, of a

certain class of people identified by st:)ecia_

census of that time [the 1886 MdewakaLanton}

[and] [t]he cttrrent Sioux Communities cto not

represent the special class of people ref'_rred
to even thotxgh some of their members may

qualify in the special class mentioned i_:n the

actions taken in 1888, 1889, and 1890." J.A.

02548 ("Area Director's 1975 Mere."). In a

subsequent memorandum dated June 3, 1976,

to the Commissioner of Indian Affairs, the

Office of the Area Director miteratecl that

the funds obtained by virtue of the 1886
lands could not be distributed to the •three

communities without legislative action_ He

stated,

[W]e shotxld not'attempt to distribute such

funds on the strength of the resollLations

from the three communities at thi_ time

... The land was originally purchased for

the Mdewakanton Sioux residing in N._inne-
sota on May 20, 1886, and their descen-

dante ... A very small portion of the

• descendants reside on the three Minr_esota

Sioux Communities today. A quLestion

arises as to whether all descendants xvould

be entitled to the income similar . to an

Indian Claims Commission judgment

award distribstod to descendants ....

One suggestion to resolve this matter

would be to incorporate the disposition of

the funds with legislation convertirag the

28. The "proceeds of Labor" accounts; from
which disbursements were made to the Lower
Sioux and Prairie Island Communities _,re the
same accounts that the 1975 Report identified as
containing money derived from the 1886 lands.
See Def.'s Mot., Ex. C. Pursuant to that rel_ort, all
money related to the 1886 lands then found in
those accounts was transferred to TreasLary Ac-
count 147436 and its associated interest e_ccount
147936. ld. However, it would appear from the
source of the 1980 disbursements that subse-
quent to the 1975 transfer of $61,725.22., funds
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title. Another suggestion would be to de-

velop a descendancy roll similar to a claim

distribution, however, this would only dis-

pose of funds accumulating up to the date

of the payment and would have to be re-

peated in the future, or until title to the

land is changed. We would appreciate

your advice and authority for the dispesi-

tion of subject funds.

J.A. 01115-16 ("Area Director's 1976 Mem.").

Nonetheless, on January 9, 1981, the BIA

disbursed $37,835.88 to the Shakopee Mde-

wakanton, $36,210.01 coming from Treasury

Account 147436 and $1,625.87 coming from

the associated interest account 147936. See

Def.'s Mot., Ex. K (Public Voucher (Dec. 30,

1980)). On March 3, 1981, the BIA disbursed

$37,835.88 to the Lower Sioux, $27,601.78

coming from Treasury Account 147436 and

$10,234A0 coming from a Lower Sioux "Pro-

ceeds of Labor" and interest account. See

/d., Ex. L (Public Voucher (Feb. 23, 1981)).

And on April 21, 1981, the BIA disbursed the
final $37,835.88 to the Prairie Island commu-

nity, $25,450.48 coming from accounto 147436

and 147936 and $12,385.40 from a Prairie

Island "Proceeds of Labor" and interest ac-

counL See id., Ex. M (Public Voucher (Apr.
21, 1981)). _ The BIA made additional dis-

barsements from Treasury Account 147436 in

1981 and 1982, with the Shakopee Mdewak-

anton receiving $6,429.71, the Lower Sioux

receiving $6,115.85, and the Prairie Island

receiving $6,429.71. ,See Def.'s Mot. at 11;

ia_, Ex: N (Public Voucher (Mar. 22., 1983)).

Treatment of the 188a Lands

under the 1980 Act

After the passage of the Reorganization

Act, "additional lands were acquired in trust

for the benefit of" the three communities.

See H.R.Rep. No. 96-1409, at 2 (1980). As a

derived from the 1886 lands were once again
placed in the "Proceeds of Labor" Treasury Ac- "
counts belonging to the Lower Sioux and the
Prairie Island Communities. The BIA's'decision
to resume placing monies derived from the 1886
lands in accounts other than Account 147436
and its associated interest account 147936 is
perplexing given the BIA's acknowledgement, in
its 1975 Report, that transferring the funds to
accounts 147436 and 147936 "restore[d] these
funds to the proper accounts." ld.
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result, the three communities had "two

classes of members: all members of the com-

munity who were entitled to the benefits of

the tribal lands acquired under,,: the Reorgani-
zation Act and members wh_ _ were descen-
dants of the 1886 Mdewakant_n and who had

exclusive rights to the bene_ts of the 1886

lands." ld, The property interestspossessed

by the two classes of members of the three

communities were interspersed and resulted

in "a checkerboard pattern of land used that

severely diminishe[d] the effectiveness of

overall land management programs and com-

munity development" See icL at 6. In a

lame-duck session following the 1980 elec-

tions, Congress statutorilyaddressed the dis-

parate property interestsof the members of

the three communities in December 1980,

approMmately one month afterthe communi-

tiesand the BIA signed the agreement for
the disbursement of the funds to the commu-

nities. See Act of Dec. 19, 1980, Pub.L. No.

96-557, 94 SLat.3262.

The 1980 Act provided thatthe 1886 lands,

which "were acquired and are now held by
the United States for the use or benefit of

certain Mdewakanton Sioux Indians" under

the AppropriationsActs,would henceforth be

"held by the United States ... in trust for"
the three communities. 94 star. 3262. _ The

Act also contained a savings clause providing
that the Act would not "alter" any rights

then existing under "any contract, lease, or

assignment entered into or issued prior to

enactment of" the Act. Id, 'q_has, all of the

individuals then holding assignments to the

1886 lands retained their rights to use the

29. The Act provided, in material part:"

[AJII right, title, and interest of the United

States in those lands (including any structures or

other improvement of the United States on such

" lands) which were acquired and are now held by

the United States for the use or benefit of certain

Mdewakanton Sioux Indians under ... [the Ap-

proptiations Ac_], are hereby declared to hereaf-

ter be held by the United States--.

(I) with respect to the some 258.25 acres of

such lands located within Scott County, Minne-

sota, in trust for the Shakopee Mdewakanton

SiouxCommunity of Minnesota;

(2) with respect to the some 572.5 acres of

such lands located within Redwood County,

Minnesota, in trust for the Lower Sioux Indian

Community of Minnesota; and

(3) with respect to the some I20 acres of such

lands located in Goodhue County, Minnesota, in
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land unaffected by the 1980 legislation."

Wolf child VI, 559 F.3d at 1235.

The United States continued to "oversee

assignments that had been made before 1980
and were covered by Section 3 of the 1980

Act[,]" but no new assignments were made

by the Department after the passage of the

1980 Act. Def.'s Mot. at 6-7. Upon the death

of an assignee of the 1886 lands, the assign-

ee's parcel of land was apparently shifted to

the control of the community that possessed

an interest in the surrounding land pursuant
to the 1980 Act See {eL at 7 (citingG/rebel u

Minneapolis Area Director, 28 IBIA 46

(1995)}. The three communities also as-

sumed the responsibility of "managing ...

and issuing new assignments" for those 1886

lands not assigned to loyal Mdewakanton

prior to the passage of the 1980 Act. See

Def.'s Mot. at 6 (citing Smitl_ v. Halibut_ar_

1982 U.S. Dist. Lexis 14243 *4-*5 (D.Minn.

Aug. 23, 1982)).

Most importantly for the court's present

purpose, the 1980 Act did not address the

disposition of the funds that were derived

from the 1886 lands then held by Treasurij.

See 94 Stat. 3262; WolfchildVI, 559 F.3d at

1259 n. 14. Despite the silence of the 1980

Act as to the funds, the Department acted on

the presumption that the funds derived from
the 1886 lands "could be turned over to the

communities without notice to the 1886 bene-

ficiaries." Wolfchild I, 62 Fed.CL at 533.

As described above, the disbursement of the

funds was agreed prior to the passage of the

1980 Act, and the funds were given to the

trust for the Prairie Island Indian Community of

Minnesota.

Sec. 2. The Secretary of the Interior shall

cause a notice to be published in the Federal "

P.cgister describing the [suds" transferred by sec-

tion 1 of this Act. The lands so transferred ai-e

hereby declared to he a part of the reservations

of the. respective Indian communities for which

they are held in trust by the United States.

Sec. 3. Nothing in this Act shall (I) alter, or

•require the alteration, of an_/ tights under any

contract, lease, or assignment entered into or

issued prior to enactmest of this Act, or (2)

restrict the authorities of the Secretary of the

Interior under or with respect to any such con-

tract, lease, or assignment.

94 Stat. 3262.
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three communities beginning approximately

one month after the passage of the 1980 Act.

STANDARDS FOR DECISION

Motion to Amend

[2, 3] "The court should freely give leave

[to amend pleadings] when justice so re-

quires." Rule 15(a)(2) of the Rules of the

Court of Federal Claims'("RCFC"). The

decision to grant or deny amendment of a
complaint or answer is within the discretion

of the trial court, but "[i]f the, underlying

facts or circumstances relied upon by a plain-

tiff may be a proper subject of relief, he

ought to be afforded an opportunity to test

his claim on the merits." Foman v. Davis,

371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222

(1962); see also Miteui Foods, Inn v. United

States, 867 F.2d 1401, 1403 (Fed.Cir.1989)

(Under Rule 15(a), "discretion should be ex-

ercised liberally to permit such amend-

ments."). Absent a reason, such as "undue

delay, bad faith or dilatory motive on the

part of :the movant, repeated failure to cure

deficiencies by amendments previously al-

lowed, undue prejudice to the opposing party

by virtue of allowance of the amendment[, or]

futility of amendment[,]" the motion to

amend should be granted. Foman, 371 U.S.

at 182, 83 s.ct. 227; Mitsui Foods, Inn, 867

F.2d at 1403-04; see also Henry E. and

Nancy Horton Barrels Trust ex tel. Cornell

• Univ. v. United States, 88 Fed.C1. 105, 111

(2009), aft'd, 617 F.3d 1357 (Fed.Cir.2010).

Motion to Dismiss

[4-6] "Jurisdiction .must be established

as a threshold matter before the court may

proceed with the merits of this or any other

action." OTI An_, tna v. United States, 68

Fed.Cl. 108, 113 (2005) (citing Steel Co. v.

Citizens for a Better Env'_ 523 U.S. 83, 88-

89, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998)).

Plaintiffs bear the burden of establishing the

court's subject matter jurisdiction over their

claim. See McNutt v. General Motors Ac-

ceptance Corp. of In&, 298 U.S. 178, 189, 56

S.Ct. 780, 80 LEd. 1135 (1936). In under-

taking an analysis of subject matter jurisdic-

tion, the court must accept as true the facts

alleged in the complaint and draw all reason-

able inferences in favor of the plaintiffs. See
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Henke "v. United Stato_ 60 F.3d 795, 797

(Fed.Cir.1995) (citing Seheuer v. Rhods_ 416

U.S. 232, 236-37, 94 S.Ct_ 1683, 40 L.Ed.2d

90 (1974), overru/ed on other grounds as

noted in Francis v. Giacomelli, 588 F.3d 186,

192 n. 1 (4th Cir.2009)); Catawba Indian

Tribe of S.C.v. United States, 982 F.2d 1564,

156_69 (Fed.Cir.1993).

[7-9] Jurisdiction over a claim against

the United States requires a waiver of sover-

eign immunity combined with a cause of ac-
tion falling- within the terms of that waiver.

See United Sto;tes v. White Mountain

Apache Trib_ 537 U.S. 465, 472, 123 S.Ct.

1126, 155 L.Ed.2d 40 $003) (citing United

States v. Mitchel4 445 U.S. 535, 538-39, 100

S.Ct. 1349, 63 L.Ed.2d 607 (1980) ("Mitchell

I "); United StaLes v. Mitchel_ 463 U.S. 206,

216-17, 103 S.Ct. 2961, 77 L.Ed.2d 580 (1983)

C'Mitchea //'% Such a waiver must be

'hmequivocally expressed." M/tehe// /, 445

U.S. 535 at 538, 100 S.Ct. 1349 (quoting

United States v. King, 395 U.S. 1, 4, 89 S.Ct.

1501, 23 L.Ed.2d 52 (1969)). The govern-

ment has consented to suit through the Indi-

an Tucker Act, 23 U.S.C. § 1505, which pro-
vides:

The United States Court of Federal

Claims shall have jurisdiction of any claim

against the United States accruing after

August 13, 1946, in favor of any tribe,

band, or other identifiable group of Ameri-

can Indians residing within the territorial
limits of the United States or Alaska when-

ever such elaim is one arising under the

Constitution, laws or treaties of the United

States, or Executive orders of the Presi-

dent, or is one which otherwise would be

cognizable in the Court of Federal Claims

ff the claimant were not an Indian tribe,
band or group.

Claims that would "otherwise be cognizable

in the Court of Federal Claims if the daim-

ant were not an Indian tribe, band or group"

include those founded upon the Tucker Act,

28 U.S.C. § 1491(a)(1), which waives immuni-

ty for claims "founded either upon the Con-

stitution, or any Act of Congress or any

regulation of an executive department, or

upon any express or implied contract with

the United States, or for liquidated or uuliq-
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uidated damages in cases not sounding in

tort."

[10, 11] Although serving as a waiver of

sovereign immunity, the Indian Tucker Act

does not itself "create[ ] a substantive right

enforceable against the Government by a

claim for money damages." White Moun-

tain Apache, 537 U.S. at 472, 123 S.Ct. 1126.

As with the Tucker Act, a plaintiff grounding
its claim on the Indian Tucker Act must

demonstrate that some other source of law

creates a money-mandating right or duty
that falls within the ambit of the waiver of

sovereign immunity. See United States v.

Navajo Nat_r_ -- U.S. , -, 129

S.Ct. 1547, 1551-52, 173 L.Ed.2d 429 (2009).

'_I_e other source of law need not ezplicitly

provide that the right or duty it creates is

enforceable through a suit for damages, but

it triggers liability only if it can be fairly

interpreted as mandating compensation by

the Federal Government." Id. at 1552 (in-

ternal quotations omitted).

[12, 13] "This 'fair interpretation' rule de-

mands a showing demonstrably lower than
the standard for the initial waiver of sover-

eign immunity." White Mountain Apache,

537 U.S. at 472, 123 S.Ct. 1126; see also

Mitchell II, 463 U.S. at 218-19, 103 S.Ct.

2961 ("Because the Tucker Act suppfies a

waiver of immunity for claims of this nature,

the separate statutes and regulations need

not provide a second waiver of sovereign

immunity, nor need they be construed in the

manner appropriate to waivers of sovereign

immunity."). Accordingly, "[i]t is enough ...

that a statute creating a Tucker Act right be

reasonably amenable to the reading that it

mandates a right of recovery in damages."

White Mountain Apache, 537 U.S. at 473,

123 S.Ct. 1126; see Adair v. United States,

497 F.3d 1244, 1250 (Fed.Cir.2O07) ('_£ucker

Act jurisdiction requires merely that the

statute be fairly interpreted or reasonably

amenable to the interpretation that it man-

dates a right of recovery in damages.") (cita-

tions and internal quotations omitted). "[.4.]

fair inference will do." White Mountain

Apache, 537 U.S. at 473, 123 S.Ct. 1126. If

the court determines that the source of law

upon which plaintiffs rely is not money-man-

dating, the court must dismiss the claim for
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lack of subject matter jurisdiction under Rule

12(b)(1). Adair, 497 F.3d at 1251.

To survive a motion to dismiss for failure

to state a claim upon which relief can be

granted, "a complaint must contain sufficient

factual matter, accepted as true, to 'state a

claim to relief that is plausible on its face.'"

Asherofl v. Iqba4 -- U.S. , , 129

S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009)

(quoting Bell Atlantic Corp. v. Twombly, 550

U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d

929 (2007)). A court ruling on a 12(b)(6)

motion to dismiss must not only "accept as

true the complaint's undisputed factual alle-

gations[,]" it must also "construe them in a

light most favorable tothe plaintiff." Cam°

bridge v. United States, 558 F.3d 1331, 1335

(Fed.Cir.2O09) (citing Papasan v. Allai_, 478

U.S. 265, 283, 106 S.Ct. 2932, 92 L.Ed.2d 209

(1986); Gould, Inn v. United S_2e_ 935

F2d 1271, 1274 (Fed.Cir.1991)).

[14] A claim is faeially plausible when the

plaintiff pleads facts such that "the court

[may] draw the reasonable inference that the

defendant i_ liable for the misconduct al-

leged." Iqba4 129 S.Ct_ at 1949 (citing

Twombly, 550 U.S. at 556, 127 S.Ct. 1955).

The plaintiff need not show that it is proba-
ble that it will succeed on the merits of the

ease, but it must demonstrate "more than a

sheer possibility that a defendant has acted

unlawhflly." Iqba4 129 S.Ct. at 1949. In the

context of claims arising under the Tucker

Act or the Indian Tucker Act, the standard

applied under RCFC 12(b)(6) means that if

"the court concludes that the facts as pled do

not fit within the scope of a statute that is

money-mandating, the court shall dismiss the

claim on the merits under Rule 12(b)(6) for

failing to state a claim upon which relief can

be granted." Adair, 497 F.3d at 1251; see

Greenlee Cnty. Ariz. v. United States, 487

F.3d 871_ 876-77 (Fed.Oir2007).

Motion for Summary Judgment

A grant of summary judgment is warrant-

ed when the pleadings, affidavits, and eviden-

tiary materials filed in a case reveal that

"there is no genuine issue as to any material

facts and that the movnnt is entitled to judg-

ment as a matter of law." RCFC 56(cX1);

see Anderson v. Liberty Lobby, In_, 477 U.S.
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242, 247--48, 106 S.Ct. 2505, 91 L.Ed.2d 202

(1986) ("By its very terms, this standard

provides that the mere existence of some

alleged factual dispute between the parties

will not defeat an otherwise properly sup-

ported motion for summary judgment; the

requirement is that there be no genuine
issue of material fact."). A material fact is

one "that might affect the outcome of the suit

under the governing law." Anderson, 477

U.S..at 248, 106 S.Ct. 2505. Whether a fact

is material will, of course, depend upon the

substantive law of the case. Id. A genuine

dispute is one that "may reasonably be re-

solved in favor of either party." Id. at 250,

106 S.Ct. 2505.

The party moving for summary judgment

bears the burden of demonstrating the ab-

sence of any genuine issue of material fact.

See Celotsx Corp. v. Catret_ 477 U.S. 317,

323, 106 S.Ct. 2548, 91 L.Ed2d 265 (1986).

Consequently, "the inferences to be drawn

from the underlying facts ... must be

viewed in the light most favorable to the

party opposing the motion." Matsushita

Elea Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 588, 106 S.Ct. 1348, 89 L.Ed.2d 538

(1986) (quoting United States u Diebold_

Ina, 369 U.S. 654, 655, 82 S.Ct. 993, 8

L.Ed,2d 176 (1962)). If the moving party

carries its burden of establishing that there

is no genuine issue of material fact, the non-

moving party "may not rely merely on allega-

tions or denials in its own pleadings; rather

its response must--by affidavits or as other-

wise provided in this rule--set out specific

facts showing a genuine issue for trial."

RGFC 56(e)(2); see Long Island Say. Banl_

FSB v, United States, 503 F.3d 1234, 1244

(Fed.Cir.2007) ("Once the moving party has

30. Included in plaintiffs' proposed sixth amend-
ed complaint are other alleged counts that: (1)
assert that the statutory use restrictions created a
duty on the part of the government to collect
lease and other revenue from the three commu-
nities and distribute gaming proceeds to the
plaintiffs under the Indian Gaming Regulatory
Act. Pub. Law No. 100-497, 102 Stat. 2467
(1988) (codified as amended at 18 U.S.C. § 1166
and 25 U.S.C. §§ 2701-21) ("Indian Gaming
Act"), Sixth Am. CompL ti 83-98; (2) aver that
the Department's adoption of a so-called "recog-
nition test" for determining the identity of the
loyal Mdewakanton violated the statutory use

-restrictions, Sixth Am. Compl. ¶199-106; and
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satisfied its initial burden, the opposing party

must establish a genuine issue of material

fact and cannot rest on mere allegations, but

must present actual evidence."). Where an

examination of the record, "taken as a

whole," could not lead a rational trier of fact

to find for the non-moving party, there is no

"genuine issue for triM" and summary judg-

ment is appropriate. Matsushi_ 475 U.S.

at 587, 106 S.Ct. 1348 (quoting First Na$7

Bank of Ari_ v. Cities Sere. Co., 391 U.S.

253, 289, 88 S.CL 1575, 20 L.Ed.2d 569

(1968)).

ANALYSIS

Legally, this case is just as tangled and

convoluted as the historical record of events.

A. Amendment of Complaints

Plaintiffs request leave of the court to

amend their complaints to state counts as-

serting their right to the funds derived from.

the 1886 lands based upon the statutory use

restrictions contained in the Appropriations

Acts. See Pls.' Mot. to Am. Compl. ("Pls.'

Mot. to Am."); PIS.' Sixth Am. Compl.

("Sixth Am. Compl."). Plaintiffs' proposed

amendments rest on the same operative facts

as those addressed in their prior complaints;

the recasted claims simply reflect the basis

on which the Federal Circuit decided Wolfch-

ild VI and the remand ordered by that deci-

sion. See 559 F.3d at 1259 n. 14. 3° The

government will not suffer prejudice as a

result of these amendments as it has long

had notice of plaintiffs' demand for relief

based upon the terms of the Appropriations

Acts and of the fa6tual history surrounding

this Case. See Foma_ 371 U.S. at 182, 83

(3) ask the court to issue an order setting aside
provisions in the three communities' constitu-
tions, ordinances, resolutions, censuses, rolls,
and tribal revenue-allocation plans "which are
repugnant to the [s]tatutory [u]se [r]estriction[s]"
and remanding the matter to the Department of
Interior pursuant to 28 U.S.C. § 1491(a)(2),
Sixth Am. Compl. ¶116. The court will not

parse the individual paragraphs of plaintiffs'
amended complaint in ruling on plaintiffs' mo-
tion to amend; rather, the merits of plaintiffs'

particular claims will be addressed infra, after
. the court determines whether the motions to

amend should he granted as a general matter.
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S.Ct. 227; Mitsui Foods, Inc., 867 F.2d at

1403-04fl t

The government asserts, however, that
such amendments would be "futile" and

plaintiffs' claims also would be barred by the

statute of limitations. See Def.'s Opp'n at 5,

15; Def.'s Mot. at 30-36. The plaintiffs re-

spend that amendment is necessary in light
of the Federal Circuit's remand order and

that this court's prior ruling regarding the

statute of limitations in Wolfchild 1, 62 Fed.

C1. at 547-49, largely dispenses with the

government's present statute-of-limitations

argument See PIS.' Reply to Def.'s Opp'n to

PIS.' Mot. to Am. ("Pls.' Reply") at 4-7, 14-
17.

1. Futility.

• [15, 16] Where an amendment would be

futile, a court should disallow the plaintiffs

motion to modify its complaint. See Foma_

371 U.S. at 182, 83 S.Ct. 227; Mitsui Foods,

Inn, 867 F.2d at 1403-04. In assessing the

"futility" of an amendment, the court should

apply "the same standard of legal sufficiency

as [it] applies under Rule 120a)(6)." Merck

& Co., Inn v. Apote_ Inc., 287 Fed.App_

884, 888 (Fed.Cir.2008) (quoting In re Bur-

lington Coat Factory Sea Litig., 114 F.3d

1410, 1434 (3d Cir.1997)); see also Taylor

Consultants, Inn v. United States, 90 Fed.Cl.

531, 546 (2009) (same). "Thus, an amend-

ment to add a [ ]claim is futile if the amend-

ment fails to state a claim upon which relief

can be granted." Merck, 287 Fed.App_ at
888.

31. The government denigrates the plaintiffs' ba-
sis for the amendment by contending that it
relies on "'the appellate court's passing com-
ments" regarding the Appropriations Acts. Def.'s
Opp'n to Pl.'s Mots. to Am. Compls. ("Def.'s
Opp'n") at 9. Yet, that disparagement ignores the
remand order. The Federal Circuit remanded

the case to this court address, to the extent
necessary, the funds derived from the 1886
lands, see Wolfehild VI, 559 F.3d at 1259 n. 14;
in these circumstances, justice would require
that the plaintiffs be given leave to amend their
complaints to take account of the Federal Cir-
cuit's remand, See RCFC 15(a)(2).

32. In its opposition to plaintiffs' motion to

amend, the government alleges that the amend-
ment is futile also because the court lacks subject
matter jurisdiction over the case. Def.'s Opp'n
at I 1-14. The court addresses this argument in
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[17] The government argues that an

amendment to plaintiffs' complaint would be
"futile" because "the Federal Circuit did not

recognize a viable claim for statutory use

restriction[s] in its opinion holding that

[p]laintiffs could not assert a claim for breach

of trust" and that such a claim would be

"directly contrary to the Federal Circuit's

findings and cannot be a basis for'a lawsuit

against the United States." Def.'s Opp'n at

6, 9. s The government additionally asserts

that "[t]o the extent that a[ny] statutory use

restriction[s] w[ere] created by the Appropri-

ations Acts, any interest [p]laintiffs may have

had in the ... funds w[ere] terminated by

the 1980 Act." It/, at 14. Plaintiffs counter

that the Federal Circuit's statement that

"the Appropriations Acts are best interpret-

ed as merely appropriating funds subject to

... statutory use restriction[s], and not cre-

ating a trust relationship[,]" Wolf child VI,

559 F.Sd at 1240, must be read to mean that

the Court of Appeals recognized that plain-

tiffs had a viable claim predicated on the

statutory use restrictions and that such rec-

ognition is "the law of the case." Pls.' Reply
at 4-7. az

[18] Both parties misapprehend the Fed-

eral Circuit's opinion. The Federal Circuit

indeed held that the Appropriations Acts

were subject to statutory use restrictions, see

Wolfchild VI, 559 F.Sd at 1240, but it quite

explicitly abstained from addressing the mer-

its of any claim that plaintiffs would have

under such restrictions. The court stated:

its analysis of the government's motion to dis:
miss for lack of subject matter jurisdiction.

33. The "law of the case" doctrine provides that
when a case has been once decided by a superior
court and remanded to the lower court, whatever
was before the superior court and disposed of by
its decree, is considered finally settled. The low-
er court is bound by the decree as the law of the
ease, and must carry it into execution, according
to the mandate. See In re Sanford Fork & Tool
Co., 160 U.S. 247, 255. 16 S.Ct. 291, 40 LEd.
414 (1895); Gould, Inc. v. United States. 67 F,3d
925, 930 (Fed.Cir.1995) (The law of the case
doctrine "prevent[s] the relitigation of issues that
have been decided and ... ensure[s] that trial
courts follow the decision of appellate courts.")
(citation omitted); see also Banks v. United
States, 76 Fed.el. 686, 689-90 (2007) (describing
the law of the case doctrine).
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The parties devote some attention to the

question whether it was lawful for the

Interior Department, following the 1980

Act, to transfer to the three communities

approximately $60,000 in funds that had

been collected as proceeds from the sale,

use, or leasing of certain of the 1886 lands,

given that the 1980 Act was silent as to the

disposition of those funds. See Wolfchild

/, 62 Fed.C1. at 549_50. That issue does

not affect our analysis of the two certified

question_ however, and we leave that is-

sue to be addressec_ to the extent neces-

sary, in further proceedings before the tri-

• al Court

Wolfchild VI, 559 F.3d at 1259 n. 14 (empha-

sis added). The Federal Circuit's ruling was

thus limited to its answer to the two ques-

tions certified for interlocutory appeal--

namely, that the Appropriations Acts did not

create a trust for the loyal Mdewakanten and

that any trust so created in land would have

been terminated by the 1980 Act• See id at

1255, 1260. u On the one hand, recognition

that the Appropriations Acts were subject to

statutory use restrictions cannot be con-

strued to mean that it concluded that plain-

tiffs have a meritorious claim based on those

restrictions. On the other hand, neither can

the Federal Circuit's ruling be read to fore-

close the possibility that the statutory use

restrictions, which it recognized, could serve

as the basis for a legitimate claim by the

plaintiffs.

[19] Thus, there is no "law of the case"

as to the merits of plaintiffs' statutory-use-

restrictions claim and as to the accompanying

question of whether it was lawful for the

Department to disburse the funds at issue to

the communities. Accordingly, the court

may, and, indeed, must---given the parties'

contentions---examine the merits of plaintiffs'

claims under the Federal Circuit's remand

order. See Engel Indus., Inn v. Lockfinmer

Co., 166 F.3d 1379, 1382 (Fed.Cir.1999)
¢, •( [W]hile a mandate is controlling as to mat-

34. The Federal Circuit's conclusions as to these
two issues certainly constitute "the law of the
case." The court accordingly cannot revisit
these matters.

35. In support of its argument that the 1980 Act
termit)ated any interest plaintiffs may have had
in the funds, the government quotes the Federal
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ters within its compass, on the remand a

lower court is free as to other issueS.") (quot-

ing Spvague v. Ticonic Nat'l Bank_ 307 U.S.

161, 168, 59 S.Ct. 777, 83 L.Ed. 1184 (1939));

see also Laitram Corp. v. NEC Corp., 115

F.3d 947, 961 (Fed.Cir.1997) ("Upon return

of its mandate, the district court cannot give

relief beyond the scope of th[e] mandate, but -

it may act on 'matters lefL open by the

mandate.' ") (quotation omitted).

[20] Plaintiffs' proposed amendments

could have legal viability. The statutory use

reStrictions reflect mandatory terms of the

Appropriations Acts and may be sufficient to

provide a "fair inference" that the govern-

ment had a money-mandating duty to the

loyal Mdewakanton and their lineal descen-
dants that was contravened when the De-

partment disbursed the funds held in Trea-

sury trust accounts to the three communities.
As the Federal Circuit has observed: "The

court has found Congress provided such

damage remedies where the statutory text

leaves the government no discretion ever

payment of claimed funds." Samish Indian

Nation v. United States, 419 F.3d 1355, 1364

(Fed.Cir.2005); see also Hopi Tribe v. Unit-

ed State& 55 Fed.Cl. 81, 86_7 (2002) ("If the

language and effect of the statute is manda-

tory, then the court possesses jurisdiction.")

(quoting Lewis v. United States, 32 Fed.Cl.

59, 64 (1994)). Further, plaintiffs' claims find

support in Reuben Quick Bear v. Leupp, 210
U.S. 60, 28 S.Ct. 690, 52 L.Ed. 954 (1908).

Under Quick Bear, a court should trace the

historical origins of the funds at issue and

determine whether the funds can be charac-

terized as mere gratuitous appropriations or

whether the funds are in reality, or have

been treated as though they are, "Indians'

money." See i_ at 77-82, 28 S.Ct. 690.

[21] Any claim plaintiffs may have based

on statutory use restrictions to pre-1980

funds is also unaffected by the 1980 Act. a_

Circuit's opinion in Wolfchild VI noting that
"[t]he fact that the savings clause was regarded
as necessary to protect the current assignees is a
clear indication that the drafters viewed the Act
as othecwise terminating any equitable interests
of the 1886 Mdewakantons." De[.'s Opp'n at 15.
The government fails to quote, however, the last
three words of that sentence, which read: "in
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When interpreting a statute, the court must

look first to the statutory language. See

Stvo2egic Hous. FiR Carp. of Tvavis Cnty. v.

United States, 608 F.3d 1317, 1323 (Fed.Cir.

2010) (citing Jimensz v. Quavterma_ 555
U.S. 113, --, 129 S.Ct. 681, 685, 172

L.Ed.2d 475 (2009); Lamie v. United States

Trustee, 540 U.S. 526, 534, 124 S.Ct. 1023,

157 L.Ed.2d 1024 (2004)); see also Park "N

Fly, Inn v. Dollar Park and Fly, Inn, 469

U.S. 189, 194, 105 S.Ct. 658, 83 L.Ed.2d 582

(1985) ("Statutory construction must begin

with the language employed by Congress and

the assumption that the ordinary meaning of

that language accurately expresses the legis-

lative purpose."). In this instance, however,

the statute contains no text pertaining to the

disposition of the funds. See 94 StaL 3262;

Wolf child VI, 559 F.3d at 1259 n. 14 ("IT]he

1980 Act was silent as to the d/spusiLion of

th[e] funds.").

"[22,23] The Department simply pre-

sumed that it could distribute the funds to

the three communities on the basis of the

1980 Act, and memorialized that view in a

letter from the Field Solicitor to the Area

Director. J.A. 00878-80 (Letter from Elmer

T. Nitzschke to Edwin Demery (Feb. 6, 1981)

("Nitsschke 1981 Letter")); see Wolf child I,

62 Fed.Cl. at 532--33. Where the text of

statute does not address a particular issue,

an agency's interpretation of the statute as

contained in informal opinion letters or oth-

erwise not embodied in regulations is "enti-

fled to respect" under Skidmtrm u Swift &

Co., 323 U.S. 134, 140, 65 S.Ct. 161, 89 L.Ed.

124 (1944), "bat only to the extent that those

interpretations have the 'power to per-

suade.'" Christvnsew v. Harris Cnty., 529

U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d

621 (2000) (quoting Skidmove_ 323 U.S. at

140, 65 S.Ct. 161); id_ ("Interpretations such

as those in opinion letters--like interpreta-

tions contained in policy statements, agency

manuals, and enforcement guidelines, all of

which lack the force of law---do not warrant

Chevron-style deference.") (referring to

Chevro_ U.S.A., l_a v. Natural Res. Def.

Counci_ Inn, 467 U.S. 837, 104 S.Ct. 2778, 81

those lands." Wolfvhild VI, 559 F.3d at 1259

(emphasis added). Selective quotation such as
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L.Ed.2d 694 (1984)); see also United States

v. Mead Corp., 533 U.S. 218, 227, 121 S.Ct.

2164, 150 L.Ed.2d 292 (2001) ("Interpretive
choices" of agencies may be entitled to Skid-

mare deference).

[24] In applying the "limited deference"

of Sk/dmore, the court considers "the thor-

oughness evident in [the agency's] consider-
ation, the validity of its reasoning, its consis-

teney with earlier and later pronouncements,

and all those factors which give it power to

persuade, if laddng power to controL" Sk/d-

mare, 323 U.S. at 140, 65 S.Ct. 161; see

Mea_ 533 U.S. at 228, 121 S.Ct. 2164 (same);

see also Cathedral Candle, 400 F.3d at 1366

(Under Skidmor_ the court should "defer to

an agency interpretation of the statute that it

administers if the agency has conducted a

careful analysis of the statutory issue, if the

agency's position has been-consistent and

reflects agency-wide policy, and if the agen-

cy's position constitutes a reasonable Conclu-

sion as to the proper construction of the

statute, even if we might not have adopted

that construction without the benefit of the

agency's analysis.").

[25] The court also considers the extent

to which the agency's interpretation relies

upon its "specialized experience and broader

investigations and information." Mea_ 533

U.S. at 234, 121 S.Ct. 2164 (quoting Sk/d-

mare, 323 U.S. at 139, 65 S.Ct. 161); see also

Cathedral Candle, 400 F.3d at 1367 (applying

Skidmore deference, taking into account the

International Trade Commission's "special-

ized expertise" and broader access to infor-

marion in ruling on Commission's exclusion

of plaintiffs from the list of potential affected

domestic producers under the Byrd Amend-

ment_ 19 U.S.C. § 1675c); Rubi2's Costume

Co. v. United State_ 337 F.3d 1350, 1356-60

(Fed.Cir.2003) (considering the United States

Customs Service's "specialized experience"

and "experOse" in classifying goods in ruling"
on Customs Service's tariff classification for

certain imported textile costumes).

The majority of the Field Solicitor's letter

is devoted to interpreting the 1980 Act as it

this does little to aid the government's case.
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applied to the 1886 lands, see J-_. 00878-80

(Nitzschke 1981 Letter); however, in the fi-

nal paragraph, the Field• Solicitor addresses

the funds:

One further matter for consideration is the

accumulated revenues currently held by

the Bureau identifiable to the lands in

question. It is my understanding that the

• apportioned share belonging to or identi-

fied for the Shakoppee Community has

already been turned over to that group.

Similar action should be taken as to the

other two communities claiming an interest

in these monies. As to how the respective

communities can utilize these funds, it is

interesting to note, as pointed out in .the

Secretary's letter to OMB that the cost Of

acquiring the land in questlonwas offset

• against the recovery by the Mdewakanton

and Wahpakoot[a] Bands of S[i]ou[ Ix Indi-
ans against.the United States (57 Court of

Claims 357 (1932 [v-_/c----57 Ct. C1. 357
[ (1922)] )) the beneficiaries of which in-

cluded many individuals other than those

for whom such land was held by the Unit-

ed States. In light of this bit of informa-

tion it may be that tribal use of these

impounded funds may include other than

• those persons previously identified a_ eligi-

ble Mdewakanteas for purposes of occupy-

ing the land in question.

J.A. 00879 (Nitzschke 1981 Letter).

This singular paragraph appears to consti-

tute the entirety of the "analysis" the De:

partment devoted to considering the applica-

bility of the 1980 Act to the funds_ s_ The/

letter shows that the Department did not
engage in a thorough consideration 'of the

issue. In fact, it did not consider the issue at

all; it simply assumed, without deliberation

or analysis, that the Act applied. _

The Field Solicitor's opinion regarding the

disposition of the funds also was issued after

36, The only additional contemporaneous docu-
ment in the record that touches on the issue of
income from the 1886 lands is a letter from the
Acting Area Director of the BIA dated January
15, 1981 to the Chairman,'CommunityCouncil,

Lower Sioux Community. J.A. 00876 (Letter
from David Granum to Leon Columbus). In that
letter, the Director simply states that "income
derived from the[] [1886] lands in the future will
be utilized as other income from tribal land."
Id. The letter does not include any opinion on the
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one third of the funds had already been

distributed to the Shakoppee Community.

J#_. 00879 (Nitzschke 1981 Letter) ("It is my

understanding that the apportioned share be-

longing to or identified for the Shakopee

Community has already been turned over to

that group."); Def.'s Mot., Ex. K (Public

Voucher (Dec. 30, 1980)) (documenting distri-

bution of $37,835.88 to the Shakopee Mde-

wakanten). Thus, the Department's "consid-

eration" of the issue, to the extent that the

Field Solicitor's letter can be deemed as

such, only factored into the agency's action

after the distributions had begun.

Consequently, the court cannot conclude

that the Department engaged in the sort of

thoughtful analysis of the fund-disposition is-

sue that warrants Skidmare deference. See,

e.g., Federal Nat2 Movtg. Ass'n v. United

Sto2es, 379 F2d 1303, 1308-10 (Fed.Cir,2004)
(concluding that Internal Revenue Service's

interpretation of a statute was not entitled to

Sb/dmo¢_ deference where it "set[ ] forth no

• reasoning in support of its conclusion" and

was "unaccompanied by any supporting ratio-

nale," but allowing an agency interpretation

to stand based upon the ground that a waiver

of sovereign immunity must be strictly con-

strued.).

Furthermore, the action by the Depart-

ment after adoption of the 1980 Act was

:directly contrary to its conclusions respecting

the status and proper ownership of the funds

prior to 1980. See _upra, at 820-22 (address-

ing BIA's positions from 1975-1980). This

vol_facs by the Department as to the funda-

mental question of who was entitled to the

pre-1980 funds disfavors deferring to the

Department's actions after the 1980 Act was

adopted. See Co2hedval Candle Co,, 400

F.3d at 1367 (indicating that where the agen-

cy's current position is "inconsistent with

status of the income or funds derived from the

1886 lands prior to the 1980 Act. Id.

37. The Field Solicitor's citation of the fact that

the 1922 judgment in the Medawakanton case
reflected an offset for funds provided by the
Appropriations Acts was inapposite. The judg-
ment in that case did not modify, andeould not
have modified, the statutory terms of the Appro-
priations Acts.
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positions the [agency] ... has previously tak-

en," it may counsel against Sk'/dmore defer-
ence) (citing Bowen v. Georgetown Univ.

Hosp., 488 U.S. 204, 2!2-713, 109 S.Ct_ 468,

I02 L.Ed.2d 493 (1988)). In short, although

the Department certainly possesses "special-

ized experience" in dealing with Native

American matters, the Nitsschke 1981 Letter

did not draw on any expertiseor specialized

informationto interpretthe scope of the 1980
Act.

[26] Finally,the agency's position does

not constitute"a reasonable conclusionas to

the proper constructionof the statute." Ca-

thedral Candle. Ca, 400 F.3d at 1366. At

every possible point,the 1980 Act specifies

that it only applied to the"1886 lands. The

name of the Act is "An Act to provide that

certain land of the United States shall be

held by the United States in trust for certain

communities of the Mdewakanton Sioux in

Minnesota." 94 Stat. 3262 (emphasis added).

Although the title of a statute cannot limit

the plain meaning of the text, "statutory

titles and section headings 'are tools available

for the resolution of a doubt about the mean-

ing of statute.'" Florida D_p_ of Rev_zue v.

Piccadilly Cafete:ria._ Inc., 554 U.S. 33, 47,

128 S.Ct. 2326, 171 L.Ed.2d 203 (2008) (quot-

ing Porter v. Nusslg 534 U.S. 516, 528; 122

S.Ct. 983, 152 L.Ed.2d 12 (2002)). The 1980

Act states that "all right, title, and interest of

the United States in thoso lands (including

any structures or of;herimprovements of the

United States on such lands) ... are hereby

declared to hereafter be held by the United

States [in trust for the three communities]."

1980 Act, § 1, 94 Stat. 3262 (emphasis add-

ed). It then describes the lands in detail

down to the hundredths of an acre. See id

§ 2. It finally requires the Secretary to pub-
lish notice in the Federal Register describing

the lands being transferred and recites the

so-called "savings clause" preserving any pri-

or contract, lease, or assignment interests in

the land. It/. §§ 2, 3.

Notably, the sponsor of the legislation in

the House, Representative Richard Nolan of

Minnesota, was aware of the funds' existence.

See J.A. 02547--49 (Area Director's 1975

38. However, as explained infra, the 1980 Act
does affect plaintiffs' claim that they are entitled .
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Mere.). In introducing the bill, Rep. Nolan

defined its scope as "legislation which will

change the legal status of tracts of land in

Minnesota presently held by the United

States for exclusive use by the descendants

of the Mdewakanton Sioux who resided there

on May 20, 1886." 26 CONG. REC. 8,897 (em-

phasis added). Rep. Nolan did not mention

the funds in his introductorystatement, see

id. at 8,897 to 8,898, nor were the funds

mentioned in any of the other legislative

history materialssurrounding the 1980 Act.

The specificchoice not to includea prevision

for dispositionof the funds could not have

been attributableto inadvertenceparticularly

in lightof the suggestion in the Area Di-

rector's1976 Memorandum thatthe disposi-

tionof the funds needed to be included "with

legislationconvertingthe tiffs"to enable the

Department to distributethe funds to the

three communities. See J.A. 01116 (Area

Director's1976 Mere.). Instead,thisis yet

another instance where "It]hebest evidence

of congressionalintentis the plain meaning

of the statutorylanguage at the time Con-

gress enacted the statute." Strategic Hous.

Fig Corp. of Tvavis Cnty., 608 F.3d at 1323.

The silence of the 1980 Act as to the pre-

1980 funds, particularly in light of the de-

tared nature of the statute and the legisla-

tive history, cannot be read to terminate any

interest plaintiffs may have in those funds.

The 1980 Act al_o did not constitute a repeal,

"implied or otherwise," of the Appropriations

Acts. Wolf child V/, 559 F.3d at 1258 n. 13.

Thus, the court will not defer to the Depart-

ment's actions disposing of the pre-1980

funds after passage of the 1980 Act, and it

instead concludes that the 1980 Act does not

affect plaintiffs' claims in those funds, sa

2. Statute of limitations.

[27-29] Generally, suits against the Unit-

ed States filed in this court must be filed

within six years after accrual of the cause of

action. 28 U.S.C. § 2501. Because this stat-

ute of limitations circumscribes the scope of

the government's waiver of sovereign immu-

nity, it is "jurisdictional" in nature and must

be construed strictly. See Jo_n R. Sand &

to funds derived from the 1885 lands after the

passage of the 1980 Act.
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Gravel Co. v. United Sto2e_ 552 U.S. 130,
133-34, 128 S.Ct. 750, 169 L.Ed.2d 591

(2008); Hopland Band of Pomo Indians v.

United Sta_e_ 855 F.2d 1573, 1576-77 (Fed:
Cir.1928). The court may not consider

whether a case warrants equitable tolling, see

John R. Sand & Gravel Co., 552 U.S. at 133-

34, 128 S.Ct. 750, or imply exceptions to the
limitations period. See Hopland Band of

Pomo Indian_ 855 F_2d at 1577. However,
in this instance Congress has acted by stat-

ute to toll the limitations period.

In a series of appropriations acts for the

Department of the Interior beginning in
1990, Congress began enacting "provisions

which suspend accrual of the statute of limi-
tstions for certain tribal trust claims." Sho-

shone Indian Tribe of the Wind River Reser-

vatio_ Wyo. u United Shztes, 93 Fed.CL

449, 459 (2010)) 9 At the time of the plain-

tiffs' filing of their initial complaint in this

case, the version of that provision, referred

[o as "the Indian Trust Accounting Statute"

or "ITAS," provided:

[N]otwithstanding any other provision of

law, the statute of limitations shall not

commence to run on any elabn, including
any claim in litigation pending on the date

of the enactment of thisAct, concerning

losses to or mismanagement of trust funds,

until the affected tribe or individual Indian

has been furnished with an accounting of

such funds from which the beneficiary can

determine whether there has been a loss.

Pub.L. No. 103-108, 117 Star. 1241, 1263

(Nov. 10, 2003). The Federal Circuit has

held that the Indian Trust Accounting Star-

39. Aversion Of the 1990 provision has been
adopted each year since, with minor changes.
See Shoshone, 93 Fed.CI. at 459 n. 9.

40. In Shoshone, the Federal Circuit was inter-
. preting a prior version of the Indian Trust Ac-

counting Statute. Puh.L. No. 108-7, 117 SIaL I 1
(Feb. 20, 2003), which nonetheless was identical
to the one applicable to this case. See 364 F.3d
at 1344.

41. Where the government holds any Indian mon-
ey, there is a strong presumption that those funds"
are held in trust. See, e.g., Loudner v. United
States, I08 F.3d 896, 900 (8th CIr.1997)
("IT]here is a presumption that absent explicit
language to the contrary, a/1 funds held by the
United States for Indian tribes are held in trust."

• (quoting Rogers v. United States, 697 F.2d 886,
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ute displaces the six-year general statute of

limitations for claims fall." g within its terms,

and that it postpones the beginning of the

limitations period until an accounting has

been provided to the affected beneficiary.

Shoshon_ Indian Tribe of Wind River Resev-

vatio_ v. United S_tes, 364 F.3d 1339, 1346-

47 (Fed.Cir2004). 49

The government argues that the Indian

Trust Accounting Statute or "Appropriations

Rider," as it calls the provision, does not

apply to plaintiffs' claims because those

claims are "based upon funds and lands

which were not held in trust by the United

States for [p]laint_ffs." Def.'s Mot. at 35; see

also Def.'s 0pp'n at 16-17. The government

also argues that the plaintiffs assert "mis-

management-styled claims" not cognizable
under the ITAS. De£'s Mot. at 36. Plaintiffs

respond that the Department's placement of

funds derived from the 1886 lands into Trea-

sury trust fund accounts places their claims

squarely within the ambit of the ITAS. Pls.'

Reply" at 14217; see a/so Pls.' Cross. Mot. at
47-48.

[30] The government is mistaken in its

view that the Federal Circuit's ruling regard-

ing plaintiffs' trust claim dispenses with the

statute-of-llmitatious issue. While the mo-

nies at issue were derived from lands said to

be held under use restrictions and not in

trust for the loyal Mdewakanton, see Wolfch-

ild VI, 559 F.3d at 1255, it does not follow

that funds stemming from those lands could

not have been held in trust by the govern-
ment.4t

890 (9th Cir.1983) (emphasis added))); Moose v.
UnitedStatas, 674 F.2d 1277. 1281 (gth Cir.1982)
("[W]here the United States holds funds for Indi-
an tribes, a trust relationship exists unless there
is explicit language to the contrary."); American
Indians Residing on Maricopa-Ak Chin Reserva-
tion v. United States, 667 F.2d 980, 1002 (Ct.CI.
1981l ("Where the [glovernment takes on or has
control and supervision over tribal money or
property, the normal relationship is fiduciary un-
less Congress expressly has provided otherwise.
Defendant must account for all Indian money
that is in its hands, both that classified as Indian

Money Proceeds of Labor and deposited in the
United States Treasury mad that called Individual
Indian Moneys and held outside the Treasury.").
"This "trust relationship extends not only to Indi-
an Tribes as governmental units, but to tribal
members living collectively or individually, on or

A31

Case: 12-5035      Document: 82     Page: 119     Filed: 11/13/2012



WOLFCHILD v. U.S.
CReas96 Fed.CI.302 (2010)

The Department of Interior has adopted

guidelines that govern the management by
the BIA of "Trust Funds for Tribes and

Individual Indians." See 25 C.F.R. Chapter

I, Part 115. Those guidelines define "trust

funds" as "money derived from the sale or

use of trust lands, restric_d fee land4 or

trust resources and any other rrmnoy that the

Secrdary must accept into trust," 25 C.F.R.

115.002 (emphasis added). The monies at

issue ostensibly would fit under the heading

of money derived from "restricted fee lands."

However, that term has been defined in the

Department's regulations as having a restric-

tive meaning pertinent to allottees only. Id,

("Resl_icted fee land(s) means the land the

title to which is held by an individual Indian

or a tribe and which can only be alienated or
encumbered by the owner with the approval

of the Secretary because of limitations con-

tained in the conveyance instrument pursu-

ant to federal law.") The Federal Circuit's

ruling that the Appropriations Act did not
vest any form of title to the 1886 lands in the

loyal Mdewakanton as a group or in the

individual assignees forecloses classifying the

funds at issue as money derived from "trust

lands" or "restricted fee lands."

Nonetheless, "trust funds" are also defined

as embracing "any other money that the

Secretary must accept into trust." 25 C.F.R.

§ 115.002. At the time of the 1975 Report by

the BIA, the funds at issue were held in

three Indian Money "Proceeds of Labor"

Treasury Accounts (Account 147158, "Pro-

ceeds of Labor, Lower Sioux Indian Commu-

off the reservation." '" Loud_r, 108 F.3d at 901
(quoting Little Earth of United Tribes, Inc. v.
Department of Housing and Urban Dew., 675

• F.Supp. 497. 535 (D.Minn.1987), o.mended0 691
F.Supp. 1215 (D.Minn.1988). affd, 878 F.2d 236
(Sth Cir.1989)); cf Morton v. Rulz, 415 U.S. 199,
236. 94 S.Ct. 1055, 39 L.Ed,2d 270 (1974) ("l'he
overriding duty of our Federal Government to
deal fairly with Indians wherever located Ion or
off reservation] has been recognized by this
Court on many occasions.").

42. Proceeds-of-Labor accounts were created
consequent upon adoption of the Act of March 3.
1883, ch. 141, 22 StaL 582, 590, which provided,
in pertinent part: "IT]he proceeds ofall pastur-
age sales of timber, coal, or other product of any
Indian reservation ... and not the result of the

labor of any member of such tribe, shall be
covered into the Treasury for the benefit of such
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nity," Account 147043, "Proceeds of Labor,

Prairie Island Indian Community," and Ac-

count 147436, "Proceeds of Labor, Mdewak-

anten and Wahpakoota.")4z and four IIM

accounts. See Def.'s Mot., Ex_ C. Pursuant

to the 1975 Report, all of the funds were

placed in Treasury Account 147436 "Pro-

ceeds of Labor, Mdewakantsn and Wahpa-

koota" and its associated interest account,

147936. See ic_

Proceeds-of-Labor accounts are statutori-

ly classified as "trust funds" accounts. See

Permanent Appropriation Repeal Act of

1934, ch. 756, § 20, 48 StaL 1224, 1233 (codi-

fied as amended at 31 U.S.C. § 1321(a)(20)

(2004)) (classifying "Indian moneys, proceeds

of labor, agencies, schools, and so forth" as

'%rnst funds"); see also Short v. United

States, 50 F.3d 994, 998 (Fed.Cir.1995) (sub-

jecting Proceeds--of-Labor accounts to the

statutory requirements applicable to "trust

funds" and funds "held in trust" by the Unit-

ed States); Red Lake Band of Chippewa

Indians v. Barlow, 834 F.2d 1393, 1395 n. 4

(8th Cir.1987) ("The Secretary apparently

maintains four general trust accounts in the

name of the Red Lake Band. The one of

primary concern here is the 'Proceeds-of-

Labor' account.").

That Proceeds-of-Labor accounts are

"trust fund" accounts finds further support in

the numbers designated for the accounts. In

Chippewa Cree Tribe of the Rocky Boy's

Reservation v. United States, 69 Fed.C1. 639,

653 (2006), the court examined the Treasury

tribe." In 1887, Congress authorized the Secre-
tary of the Interior to use the money deposited
into these accounts "for the benefit of several
tribes on whose account said money was covered
in. in such way and for such purposes as in his
discretion he may think best." Act of March 2,
1887. ch. 320, 24 Stat. 449, 463. The 1883 and
1887 acts were later amended in 1926 to provide
that "all miscellaneous revenues derived from
Indian reservations, agencies, mad schools which
are not required by existing law to be otherwise
disposed of, shall he covered into the Treasury
... under the caption 'Indian moneys, proceeds

of labor.' " Act of May 17. 1926, ch. 309, § I, 44
Stat. 560 (now codified as 25 U.S.C. § 155). The
1926 Act also authorized the Secretary to expend
the funds "for the benefit of the Indian tribes,
agencies, and schools on whose behalf they are
collected." Id. In 1982. Congress abolished the
use of Proceeds-of-Labor funds effective Septem-
ber30. 1982. See25 U.S.C.§ 155b.
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accounting system used "to account for trust

and other moneys received by the United

States government`" Under that system,

"all appropriated moneys and funds collected

by the various departments of government

are assigned account numbers that indicate

the class of receipt or appropriation." It/.

Treasury funds are given "master symbols"

to designate the type of funds within the

account, I& (quoting King v. United States,

107 Ct.CL 223, 234-35, 68 F.Supp. 206

(1946)). _ Master symbols 0001 to 5999 des-

ignate "General Funds," and master symbols

6000 to 6999 designate "Special Funds." Id.

(quoting King, 107 Ct.C1. at 234--35, 68

F.Supp. 206). "Master symbols 7000 to 9999

designate 'Trust Funds,' which represent
moneys received by the United States for the

purposes specified in and for disbursement in

accordance with the terms of the arrange-

ments under which they are accepted." Id.

at 653 (quoting King, 107 Ct,C1. at 234-37, 68

F.Supp. 206)

The full account numbers assigned by

Treasury to accounts that held the funds at

issue were account nos. 14x7158, 14x7043,

$ind 14x7436, with all of the funds ultimately

being deposited in account 14x7436. See

Def.'s Mot., E_ C (1975 Report). "The nu-

merical code '14' [placed before each account

number] identifies the Department of Interi-

or, while the letter 'x' denotes that the appro-

pi'iation is ongoing and without a fiscal year
limitation under the authority of the [Perma-

nent Appropriation Repeal] Act[, codified as

amended at 31 U.S.C. § 1321]." Chippcwo,

69 Fed.Cl. at 653 (citing King, 107 Ct.CI. at

236, 68 F.Supp. 206). The actual accounts

numbers of 7158, 7043, and 7436 thus fall

within the range reserved for trust funds

ouly. 44

Similarly, according to the Department of

Interior's guidelines, an IIM account is "an

interest bearing account far trust funds hold

by the Secretary that belong to a person who

43. The King decision is set out in full only in the
Court of Claims reporter and on Lexis Nexis. A
portion of the decision is also reported at 68
F.Supp. 206, and that portion is available on-line
via Wesflaw, but neither the report in the Federal
Supplement nor in Westlaw on-line reproduces
the portion of the King decision quoted and cited
in Chippe_va and relevant here.
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has an interest in trust assets." 25 C.F.R.

§ 115.002 (emphasis added). IIM accounts

are "under the control and management of

the Secretary." Ia_ As mentioned previous-

ly, there are three types of IIM accounts:

unrestricted, restricted, and estate accounts,

/d., but it is not readily apparent which type

of IIM accounts held the funds at issue.

Regardless, under the Department's own

regulations, IIM accounts are trust fund ac-
counts. See also American Indians Resid-

ing on Maricopa-Ak Chin Reservation, 667

F.2d at 1002 ("IIM funds are recognized as

trust funds.").

[31] The funds derived from the 1886

lands and placed in Proceeds-of-Labor and

IIM accounts thus fall under the heading of

"any other money that the Secretary must

accept into trust." 25 C.F.R. § 115.002.

Nonetheless, the conclusion that the funds

derived from the 1886 lands were held "in

trust" and come within the reach of the

Indian Trust Accounting Statute does not

end the court's inquiry as to the applicability
of the ITAS. The ITAS requires that plain-

tiffs' claims not only concern "trust funds"

but also that those claims fit within the scope

of "losses to or mismanagement of' such

trust funds. 117 Stat` at 1263.

The government argues that "any rights

here [p]laintiffs assert to the [1886 monies]

... on the basis of funds mismanagement-

styled claims should be rejected for the same

reasons th[e] [c]ourt rejected [p]laintiffs'

breach of contract claim." Def.'s Mot. at 36.

This contention appears to involve two sepa-

rate arguments, v/z., (1) that the court's rea-

soning expressed in its conclusion that the

Indian Trust Accounting Statute was inappli-

cable to plaintiffs' breach of contract claims

is germane to the present question, and (2)

that the court should dismiss the plaintiffs'

arggments because they are mismanage-

ment-style claims of the type rejected in

Shoshone, 364 F.3d 1339.

44. King's recitation of the Treasury accounting
system, which cited to general regulations of the
Comptroller General promulgated in 1928 and
amended in 1936, comports with regulations in
effect during the time period in which the funds
at issue were being deposited into the Treasury.
See General Regulations No. 84-2d Revision, 30
Comp. Gem 541,543 (Nov. 20, 1950).
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In Wolf child I, the court concluded that

the Indian Trust Accounting Statute did not

apply to plaintiffs' breach of contract claims

because the ITAS only applies to "trust mis-

management and to specific kinds of loss-

es[,]" not claims based on a breach of con-

tracL 62 Fed.C1. at 548. That reasoning,

however, is inapposite regarding claims re-

specting the funds. Because the funds at

issue were held "in trust" specifica_y by

statute, the ITAS applies by its express
terms.

The government's second argument recalls

contention that it made, and lost, in Sho-

shone. In Shoshone, the government argued

that the ITAS would only encompass "mis-

management or loss of tribal funds that were

actually collected and deposited into the trib-

al trusts by the [g]overnment." 364 F.3d at

1349. The Federal Circuit rejected "the

[g]overnment's narrow reading of the

[ITAS]" and accepted that some losses to

trust funds could occur prior to collection.
Id. at 1349-50. _

The plaintiffs assert a loss to and misman-

agement of the funds derived from the 1886

lands caused by the government's disbursal

of such funds to the three communities, and

not to eligible Mdewakanton. See Pls.' Cross-

Mot. at 47-48. Those funds were in the

government's possession and deposited into

trust funds by the government. The Federal
Circuit has held that losses to trust funds

within the government's possession fall under

the ITAS, see Shbshong 364 F.3d at 1349-50,

and indeed, it is difficult to imagine what

type of claim would fall under "losses to or

mismanagement of trust funds" if the dis-

bursement of the entire funds at issue to the

wrong beneficiaries is not included.

It is also evident that plaintiffs' claims

concern trust funds, not, as the government

argues, trust assets. The funds may have

been derived from various leases and licenses

_n and for the 1886 lands, but the issue at

hand is the government's payment of the
funds to the three communities. Plaintiffs'

claims are thus distinguishable from claims

45. In a related view, the Federal Circuit opined
in Shoshone that claims pertaining to losses to
trust assets, rather than trust funds, are outside
the scope of the ITAS. See 364 F.3d at 1350; id.
at 1351 (noting that the Federal Circuit's inter-
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the Federal Circuit and this court have con-

cluded are not within the reach of ITAS

because they concern trust assets. See, e.g.,

Shoshone, 364 F.3d at 1350 (claim concerned

"mineral trust assets"); Simmons v. United

States, 71 Fed.C1. 188, 192-93 (2006) (claim

concerned lumber harvested from plaintiff's

land).

Accordingly, the court finds that the Indi-

an Trust Accounting Statute isapplicable to

plaintiffs' claim that the government misman-
aged and caused a loss to the monies derived

from the 1886 lands, such monies being held

in trust for the plaintiffs. The government

does not assert nor is there any evidence

before the court that the plaintiffs have been

provided with an accounting of the funds.

See 117 Star. at 1263; Shoshong 364 F.3d at

1347 ("The clear intent of the lIT/kS] is that

the statute of limitations will not begin to run

on a tribe's claims until an accounting is

completed."). Consequently, the IT/kS re-

suscitatesand preserves plaintiffs'claims,

thereby displacingthe general six-year stat-

ute of limitations,28 U.S.C. § 2501.

3. Plain_iff-lntervenors' motion to

amend

The Julia DeMarce Group and the Harley

D. Zephier Group of Plaintiff-Intervenors

have filed motions and proposed complaints

containing an additional count, which alleges

that the government violated its obligation to

set aside land under the Act of Feb. 16, 1863

§ 7, 12 Stat. 652, 654. The government op-

poses the motion arguing that the Federal
Circuit's conclusion that the second Act of

1863, 12 Stat_ 819, superseded the first Act of

1863 means that plaintiff-intervenore cannot

base a claim on the first Act of 1863. Def.'s

Opp'n at 18. The government also alleges

that this claim would be barred by the stat-

ute of limitations as "[p]laintiffs were on

notice of theirclaim six years before filing

theircbmplalnts,even as earlyas 1888,when

the firstof the Appropriations Acts were

passed and the land designated under this

pretagon of "losses ... to trust funds" limited
that phrase to "accounts receivable due and ow-
ing to the Tribes"); see also Rosales v. United
States, 89 Fed.CI. 565, 580 (2009) (summarizing
Shoshone ).
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particular statute was not acquired for the

benefit of the loyal Mdewakanton." Id. at

18-19. Notwithstanding these arguments by

the government, the salient threshold ques-

tion realistically is whether the first Act of

1863 can be read as giving rise to a money-

mandating duty under controlling prece-

dent---a question that neither party has ad-

dressed. The court will grant intervenor-

plaintiffs' motion to amend such that this

threshold issue might be addressed.

B. Motion to Dismis_ and Competing

Motion for Partial Summary

]udgm_t
1. Entitlement to the funds obtained

from the z886 tand_ prior to the adop-
tion of the 1980 Act.

[32] The government makes an overarch-

ing argument that the statutory mandates

contained in the Appropriations Acts are es-

sentiaUy immaterial to plaintiffs' potential en-
titlement to the funds at issue. Specifically,

the government argues that "the ordy thing
'restricted' by the statutory use restriction[s]

is what the Secretary can do with the money

appropriated--here, money appropriated in

1888, 1889, and 1890[,]'* and that "[lit is

plainly impossible to violate such ... restric-
tion[s] once those funds have been expend-

ed." Def.'s Reply at 13-14. The court ex-

pressed some skepticism of that argument at

the hearing held on the present motions, see

Hr'g Tr. 30:10_0:19 (Oct. 22, 2010), and will

now address the merits of the government's

position in full.

[33] "Every agency decision must be an-

chored in the language of one or more stat-

utes the agency is charged to implement.". 1

RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW

TREATISE 155 (5th ed. 2010). This fundamen-

tal precept of administrative law--that an

agency may only act pursuant to and within

the scope of a statutory delegation of authori-

ty granted by Congress--is embodied in the

Administrative Procedure Act and judicial

review of congressional delegations of power

to administrative agencies. See 5 U.S.C.

§ 706(2)(c) (A "reviewing court shall ... hold

unlawful and set aside agency action, find-

ings, and conclusions found to be ... in

excess of statutory jurisdiction, authority, or
limitations, or short of statutory right."); see,

96 FEDERAL CLAIMS REPORTER

e.g., Federal Commc'n Comm'n v. Fox Tele-

vis/on Stat/ons, Inn, -- U.S. --, --,

129S.Ct. 1800, 1823, 173 L.Ed.2d 738 (2009)

(Kennedy, J., concurring); Whitman v.

American Trucking Ass'n_, 531 U.S. 457,

472-73, 121 S.Ct. 903, 149 L.Ed.2d 1 (2001);

Mistretta v. United States, 488 U.S. 361,

371-73, 109 S.Ct. 647, 102 L.Ed.2d 714

(1989); Citizens to Preserve Overton Park,

Inn v. Volpe, 401 U.S. 402, 415, 91 S.Ct. 814,

28 L.Ed.2d 136 (1971), overruled on unrelat-.

ed grounds by Califano v. Sanders, 430 U.S.

99, 105, 97 S.Ct. 980, 51 L.Ed.2d 192 (1977).

[34] Moreover, "[u]nder the Appropria-

tions Clause of the Constitution, funds from

the Treasury cannot be used for purposes

other than those permitted by the appropri-

ating statute." Marathon Oil Co. v. United

States, 374 F.3d 1123, 1133 (Fed.Cir.2004)

(citing Office of Pors. Mgm£ v. Richmond,

496 U.S. 414, 424, 110 S.Ct. 2465, 110

L.Ed.2d 387 (1990) ("Money may be paid out

[of the Federal Treasury] only through an

appropriation made by law; in other words,

the payment of money from the Treasury

must be authorized by a statute.")); see also

Reeside v. Walker, 52 U.S. 272, 291, 11 How.

272, 13 LEd. 693 (1850) ("However much

money may be in the Treasury at any one

time, not a dollar of it can be used in the

payment of anything not thus previously

sanctioned."). Of course, the funds at issue

were derived from the 1886 lands, which

were properly purchased with appropriated

• funds; nonetheless, this basic principle re-

garding the expenditure of appropriations re-

inforces the conclusion that the Secretary

was required to deal with the monies in a

way that comported with the original appro-

priating statute.

The 1974 opinion letter from the Solicitor's

office at the Department, which "sets forth

the most definitive statement of the Depart-

ment's position as to the legal status of the

1886 lands[,]" Wolfchild VI, 559 F.3d at 12_,

explicitly makes the point that the Depart-

ment must comply with the statutory use

restrictions on a continuing basis. See J.A.

00392-97 (Barnes 1974 Mere.). That letter

began by stating the Department's long-

standing interpretation that the Appropria-

tions Acts' benefits, including the 1886 lands,
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were to extend only to the loyal Mdewakan-
ton and their lineal descendants. Id, at

00392. Because the benefits of the Acts

could only be enjoyed by eligible Mdewakan-

ton, the letter noted the predicament that

unassigned lands might remain "idle and un-

productive of income which might be used for

the benefit of the Indians," as they could not

be assigned to individuals who did not qualify

as lineal descendants. Id. at 00393. The

letter then analyzed whether the Secretary
might find some source of authority under

which it could lease the lands to non-eligible

individuals. Id. at 00394.

After determirSng that the 1886 lands

could not be classified as "tribal lands" sus-

ceptible to leasing under 25 U.S.C. § 15, the

letter looked to the Appropriations Acts as a

possible source of the Secretary's leasing

authority. J.A. 00395. As noted in the reci-

tation of facts, the letter concluded that

"It]he lands are held in trust by the United

States with the Secretary possessing a spe-

cial power of appointment among members of

a definite class." J.A. 00396. Relying on the

determination that the Appropriations Acts

conferred the powers of a trustee on the

Secretary, the letter concluded that "the Sec-

retary in the exercise of powers of an ordi-

nary trustee,in light of broad discretionary

powers conferred by statute, [and] in these

unique circumstances may grant leasehold

interests in the lands acquired under authori-

ty of the above-listed acts of Congress [the

Appropriations Acts]." Id, at 00396 (emphasis

added). The letter then recognized that be-

cause the Secretary was acting pursuant to

authority conferred by the Appropriations

Acts, the funds derived from the 1886 lands

were equally subject to the restrictions con-
tained in those statutes. It stated: "Pro-

ceeds from the leases should be kept sepanztv

and may be expended for the benefit of the

class in such manner as the Secretary deems

best consistent with his powers under the

trust." J.A. 00397 (emphasis added).

In the 1978 letter from the Field Solicitor

of the Department to the Area Director of

the BIA, this understanding of the restric-

tions on the Secretary's power to lease the

1886 lands was reiterated. J.A. 00399--401

46. As part of its argument tl_at the court lacks

337

(Shulstad 1978 Letter). In that letter, the

Field Solicitor repeated the conclusion set
out in the 1974 memorandum that the 1886

lands "could be leased, under certain speci-

fied circumstances, to non-Indians or to non-

eligible Indians, provided that fair rent pay-
ment8 are mo_ in order to prov'_ income

for the benefit of eligible Mdmvah_ntons."

J.A. 00400 (emphasis added); see J.A. 00401

('_rhe rental would have to be paid to the

Bureau of Indian Affairs for the benefit of

Mdewakanton Siowc").

Thus, when the Secretary leased the 1886

lands to non-eligible individuals and obtained

money as a result, he plainly did so under

authority conferred by the Appropriations

Acts. Because the Secretary acted in these

endeavors pursuant to a congressional dele-

gation of power granted in the Appropria-

tions Acts, he was statutorily required to

handle the funds derived from the 1886 lands

in a manner that accorded with the congres-

sional mandates contained in those Acts--

including the requirements that the benefits

of the Appropriations Acts be distributed to

the loyal Mdewakanton and families thereof

and that such benefits be conferred in as

equal an amount as practicable. See Lincoln

v. V/g_ 508 U.S. 182, 193, 113 S.Ct. 2024, 124

L.Ed2d 101 (1993) ("Of course, an agency is

not free simply to disregard statutory re-

sponsibilities: Congress may always circum-

scribe agency discretion to allocate resources

by putting restrictions in the operative stat-

utes."). The question remains, however,

whether the requirements contained in the

Appropriations Acts may be read as creating

a money-mandating duty such that the Sec-

retary's contravention of them may allow a

damages remedy for the lineal descendants

of the loyal Mdewakanton.

(a.) Juvisdictio_

[35] The government challenges the

court's jurisdiction, arguing that the Appro-

priations Acts and subsequent Department

actions do not create the money-mandating

duty that plaintiffs must establish as a basis

for their claims under the Indian Tucker Act,

28 U.S.C. § 1505. _ See Def.'s Mot. at 18-25.

subject matter jurisdiction, the government con-
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Plaintiffs assert that the Appropriations Acts

created a money-mandating duty on the part

of the government for the benefit of the 1886

Mdewakanten and their lineal descendants,

and that the government is liable in damages

for its disbursement of the funds to the three

communities. See Pls.' Cress-Mot. at 26-29,

33-43.

The Indian Tucker Act was adopted in

1946 to avoid the need for Indians to present

special jurisdictional bills to Congress. See

Mitchell H, 463 U.S. at 214, 103 S.Ck 2961.

Where the plaintiffs are a '_ibe, band, or

other identifiable group of American Indians

residing within the territorial limits of the

United States or Alaska," the Indian Tucker

Act provides the court with the same juridi-

cal power it would have respecting traditional

Tucker Act claims. 28 U.S.C. § 1505. The

loyal Mdewakanton are an "identifiable

group of American Indians" within the mean-

ing of the Act, see Wolfcl_ild I, 62 Fed.Cl. at

539--40, 47 and their claims are premised on

laws of the United States, namely the Appro-

priations ACts. Thus, plaintiffs" claims fall
within the terms of the Indian Tucker Act.

As explained above, however, the source of

law upon which plaintiffs rely must "be fairly

interpreted or reasonably amenable to the

interpretation that it mandates a right of

recovery in damages." Adair, 497 F.3d at

1250 (quoting White Mountain Apache, 537

U.S. at 472-73, 123 S.CL 1126) (internal quo-

tations omitted).

[36] "[W]here the statutory text leaves

the government no discretion over payment
of claimed funds[,]" Congress has provided a

money-mandating source for jurisdiction in

this court_ Samislg 419 F.3d at 1364; see

tends also that any claim plaintiffs may have in
the funds derived from the 1886 lands was extin-
guished by the 1980 Act and that such a claim
would be barred by the statute of limitations as

•well. Def.'s Mot. at 25-26; 30-35. In granting
plaintiffs" motion to amend, the court concluded
that the 1980 Act does not affect a wholesale
termination of plaintiffs' interest in the funds and
the statute of limitations has been tolled. See
supra, at 327-31. The court's conclusion as to
these issues in its motion-to-amend analysis dis-
peases with these same arguments as presented
in the government's motion to dismiss. But see
infra, at 345-46 (reaching the opposite conclu-
sion respecting funds derived from the Wabasha
Land Transfer). Accordingly, the court rejects
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Hopi Trib_ 55 Fed.C1. at" 86-87. In this

regard, the Federal Circuit has "repeatedly
recognized that the use of the word 'shall'

generally makes a statute money-mandat-

ing." Crrvenlee Cnty., 487 F.3d at 877 (quot-

ing Aguriak v. United States, 347 F.3d 1375,

1380 (Fed.Cir.2O03)). "But Tucker Act juris-

diction isnot limitedto such narrow statuto-

ry entitlements[;][c]ertain discretionary

• schemes alsosupport claimswithin the Court

of Federal Claims[']jurisdiction."Samish,

419 F.3d at 1364.

[37,38] For example, the use of the word

"may" in a statuteleads to the presumption

_tat the government has discretionover the

payment of funds and does not owe a money-

mandating duty to a plaintiff.See Doe v.

Un/ted States,463 F.3d 1314,1324 (Fed.Cir.

2006). Yet, "this presumption of discretion

may be rebutted by 'theintentof Congress

and other inferences that [the court] may

rationallydraw from the struc_re and pur-

pose of the statuteat hand.'" Id_ (quoting

McBryde v. United States, 299 F.3d 1357,

1362 (Fed.Cir.20O2)]; see, e.g., Doe v. United

States, 100 F.3d 1576, 1579-82 (Fed.Cir.1996)

(concluding that moiety statute, 19 U.S.C.

§ 1619(a), which provided that the Secretary
of Treasury "may award and pay" to an

informant a reward, was money-mandating in

light of legislative history and prior interpre-
tation of statute), Thus, "a statute is not

wholly discretionary; even if it uses the word

'may' when an analysis of congressional in-

tent or the structure and purpose of the

statute reveal one of the following: (1) the

statute has 'clear standards for paying' mon-

ey to recipients, (2) the statute specifies 'pre-

cise amounts' to be paid, or (3) the statute

the government's arguments on these points and
will not repeat its reasoning here.

47. In Wolfchild L the government argued that
lineal descendants of the loyal Mdewakanton do
not have a right to sue under the Indian Tucker
Act because they are not a tribe or otherwise
identifiable group. See 62 Fed.CI. at 539. The
court rejected this argument, noting that the
1886 census and the Department's own dealings
with the lineal descendants demonstrated that
the plaintiffs are an identifiable group. See /d.

• The government does not resuscitate this objec-
tion to plaintiffs' claim in the motions currently
before the court.
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compels payment once certain conditions

precedent are met." Doe, 463 F.3d at 1324

(citing 8am_A 419 F.3d at 1364-65); see

also District of Columbia v. United 8_

67 Fed.C1. 292, 305 (2005) ("Even statutory

.... language such as 'may award and pay' has

been found to be money-mandating, when the

legislative intent and context of the statute

indicate that the applicant is entit/ed to pay-
ment from the United States ifcertaincondi-

tionshave been reeL" (c/tin@Doe, 100 F.3d

at 1580-82)).

To determine whether the Appropriations

Acts created a mandatory form of benefits

for plaintiffs,the court must firstlook to the

text of the Acts. See Samish_ 419 F.3d at

1365 ("The objective in interpreting [a stat-

ute] is to give effect to congressional intent.
To determine [c]ongressional intent the court

begins with the language of the statutes at

issue." (citations omitted)). All of the Appro-

priations .acts provided that the money ap-
prepriated was "to be expended by the Sec-

retary of the Interior." 25 Stat. at 229; 25

StaL at 992; 26 Stat. at 349. In this respect:,
Congress used the word "shall." For exam-

ple, the 1889 Act provided that the unspent

funds "shall ... be used and expended for
the purposes for which the same amount was
appropriated and for the benefit of the

dbove_named Indians." 25 Stat. at 992 (em-

phasis added). The 1889 and 1890 Acts pro-

vided "all of said money ... sha// be so

expended that each of the [loyal Hdewakan-

ton] ... shed/receive[ ]" an equal amount as

practicable, and the 1889 Act made that pro-

vision applicable to the 1888 Act. 25 StaL at

992-93; 26 Stat. at 349 (emphasis added).

Both Acts also stated that, as far as practica-

ble, lands for the loyal Mdewakanton "sha//

be purchased in such locality as each Indian
desires." 25 Stat. at 993; 26 Star. at 349

(emphasis added). The 1890 Act additionally

provided that a certain sam of the money
"sha2/ be expended for the Prairie Island

settlement." 26 Stat. at 349(emphasis add-

ed).

The language of the Appropriations Acts

exceeds the wholly discretionary language

that may render a statute merely "money-

authorizing," not "money-mandating." Se_

ag., Perri v. United States, 340 F.3d 1337,
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1341 (Fed.Cir.2003) (Section 524 of Title 28 is

a "money-authorizing statute, not a money-

mandating one" where the statute merely

establishedthe Department Of JusticeAssets

Forfeiture Fund and dictatedthat funds for

the payment of certain awards "shall be

availableto the Attorney General.");Hop/

T_ib_ 55 Fed.Cl. at 87-92 (concludingthata

statutoryprovisionwas not money-mandat-

ing where the pertinent provision stated

"[t]heSecretary of Interiorwas authorized"

to pay the legal fees of certain t_bes). Con-
sistent use of the word "shall" throughout

the statute favors the finding that the Appro-

priations Acts are money-mandating. See,

e.g., Doe, 463 F.3d at 1325; Crreen/ce Cn_y.,

487 F.3d at 877; Agudak, 347 F.3d at 1380.

The pertinent historical antecedents to the

Appropriations Acts also have an important

bearing on whether they are money mandat-

ing. See Samist_ 419 F.3d at 1365 ("To fully

understand the meaning of a statute ... the

court looks 'not only to the particular statuto-

ry language, but to the des/gn of the statute

as a whole and to its object and policy.'"
(quoting Cvandvn v. United S_tes, 494 U.S.

162, 158, 110 S.Ct. 997, 108 L.Ed.2d 132

(1990))). Notably, the Supreme Court's ana-

lytical position in Quick Bear, 210 U.S. 50, 28

S.Ct. 690,serves as an appropriate guide in

this respect. In Quick Bear, the Supreme

Court emphasized thatwhen facingquestions

regard/ng appropriations to Indians, the in-

quiry is largely an historical one. The Su-

preme Court addressed in Qu/c/¢ Bear the

question of whether funds appropriated to

fulfilltreatyobligationsand income on Indian

trust funds could be expended for the sup-

port of sectarianschoolson an Indian reser-

vation in the face of a statute disallowing

Congress from appropriating funds for edu-

cation in sectarian schools, ld at 50-53, 28

S.Ct. 690. The Court distinguished between

gratuitous appropriations "relate[d] to public

moneys belonging to the government" and

"moneys which belong to the Indians and

which is administered for them by the gov-

ernment." Is[ at 66, 28 S.Ct. 690. Noting

that these two classes of appropriations are

"essentially different in character[,]" the

Court stated that money appropriated pursu-

ant to a treaty and listed under the heading

of "Fulfilling Treaty Stipulations with, and
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Support of, Indian Tribes" "is not public

money in this sense [but rather] [i]t is the

Indians' money, or, at least, is dealt with by

the government as if it belonged to them, as

morally it does." Id. at 80, 28 S.Ct. 690.

Similarly, "trust fund[s,] [which] halve] been

set aside for the Indians ... and require[ ]

no annual appropriation[,] [are] distributed in
accerdance with the discretion of the Secre-

tary of the Interior, but really belong to the

Indians." Id, at 80-81, 28 S.Ct. 690. Both

types of funds, the Court concluded, are

"moneys belonging really to the Indians [con-

stituting] ... the price of land ceded by the

Indians to the government." Id[ at 81, 28

S.Ct. 690. Thus, they are "not gratuitous

appropriations of public moneys, but the pay-

ment ... of a treaty debt in instal[l]ments."
Id. e

In this case, the historical antecedents to

the Appropriations Acts are similarly infor-

mative to understanding the language used

in the Acts.

(b.) Purpose of the Appropriations Act_.

To recapitulate the more detailed recita-
tions in the statement of facts, the loyal
Mdewakanton did not breach the 1851 and

1858 treaties that bound the Sioux to main-

tain peaceful relations with the settlers. A

breach by other Sioux of those treaties

served as the fundamental predicate for Con-

gress' voiding of the United States' treaties

with the Sioux and terminating all annuities

to them. Congress did not except the loyal

Mdewakanton from these measures, but, in-

stead, afforded a different set of rights to the

loyal Mdewakanton in the two 1863 Acts and

subsequently, in the Appropriationa Acts. In

every practical sense then, the appropriated

funds constituted replacements for the annui-

ties and other benefits the loyal Mdewakan-

48. Quick Bear's distinction between "gratuitous
appropriations" and money more properly char-
aeterized as "belong[ing] to" the Indians has
continued to serve as a reference point for courts
facing similar questions of the government's obli-
gati0ns in relation to Indian monies. See, e.g.,

"Lincoln, 508 U.S. at 194-95, 113 S.Ct. 2024
(citing Quick Bear as "distinguishing between
money appropriated to fulfill treaty obligations.
to which [a] trust relationship attaches, and 'gra-
tuitous appropriations' "); Sac and Fox Tribe of
Indians of Okla. v. Apex Const. Co., 757 F.2d 22 I,

ton had received under prior treaties in ex-

change for their concession of land. See

Quick Bear, 210 U.S. at 80-81, 28 S.Ct. 690

(distinguishing "gratuitous appropriations of

public moneys" from "the payment ... of a

treaty debt in installments [which are the]

price of land ceded by the Indians to the

government").

This interpretation is bolstered by the fact

that all three of the Appropriations Acts

were placed under the heading of "FuifilHng

Treaty Stipulations with and Support of Indi-

an Tribes," rather than the more general

"Miscellaneous" or "Miscellaneous Supports"

heading. See 25 Star. at 219; 25 Star. at 982;

26 Stat. at 338; see also Quick Bear, 210

U.S. at 80, 28 S.Ct. 690 (noting that the funds

the Court classified as the "Indians' money"

and not "gratuitous appropriations" were list-

ed under the heading of "Fulfilling Treaty

Stipulations with, and Support of, Indian

Tribes"). While the placement of the funds

under that heading "does not support the

contention that the Appropriations Acts con-

stituted a conveyance of t/rust property."

Wolfchild VI, 559 F.3d at 1240, it supports

th e fact that Congress regarded the Appro-

priations Acts as substitute payments for the
annuities that would have been received un-

der the Sioux treaties.

The legislative history of the Appropria-
tions Acts also reveals that the Acts were

viewed as a substitution for the treaty bene-

fits of which the loyal Nidewakanton had

been deprived. Senator MacDonald, the

sponsor of the 1888 Appropriation, described

his purpose in proposing the Act:

[A] few of ... [the Sioux] remained friend-

ly to the whites and became their trusted

allies and defenders, and ... a number of

them did valuable service in protecting our

people and their property, and in saving

222-23 (10th Cir.1985) (noting in Quick Bear
that "It]he Supreme Court recognized the dis-
tinction between tribal funds and public mo-
nies"); Scholdsr v. United States, 428 F.2d 1123,
1129 (gth Cir.1970) (relying on Quick Bear's dis-
tinction between "gratuitous appropriations"
and "treaty or tribal funds"); Samish Indian
Nation v. United States, 90 Fed.CL 122, 148

(2009) (citing Quick Bear a_ making a distinction
between "gratuitons appropriations" and "mon-
eys which belong to the Indians and which is
administered for them by the government").
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many lives .... They have ever since had

claims upon not only our gratitude but that

of the nation at large, which ought long

ago to have been recognized and partially,

at least, compensated for their invaluable

services ... I am almost ashamed to say

it, bu_ the fact is that no exception [to the

Act of Feb. 16, 1863] was made, even in

favor of these friendly Indians.

19 CoNG. REC. 2,976-77 (1888). In the course

of passing the 1890 Act, Senator Davis simi-

larly stated:

When the [1868] treaty was made it was

made with the Indian nation that was at

war with the United States, and not with

[the loyal Mdewakanton] ... andby rea-

son of which severance all rights had fall-

en, so that they had no rights and interests

in this country, and they were confiscated
in common with all the armuities of the

hostiles, and that work_l a great injustice

for which they have never been repaid.

21 CONn. REC. 7,589 (1890). (9

Additionally, the Department's own imple-

mentation of the Acts and its treatment of

the funds at issue is persuasive in ascertain-

ing the purpose of the Appropriations Acts.
See Mead, 533 U.S. at 227, 121 S.Ct. 2164

("IT]he Weli-reasuned views of the agencies

implementing a statute constitute a body of
experience and informed judgment to which

courts and litigants may properly resort for

guidance." (quoting Bragdon v. Abbott, 524

U.S. 624, 642, 118 S.Ct. 2196, 141 L.Ed.2d
540 (1998) (internal quotations omitted))).

With the exception of its unsupported deci-

sion to disburse the funds pursuant to the

1980 Act, see J_ 00878-80 (Nitzschke 1981

Letter), time and again the Department reit-

erated its opinion that the appropriated

49. In debating the terms of the 1890 Act, Senator

Davis summarized the circumstances that gener*

ated the Appropriations Acts:

Now, in regard to the act of February, 1863,
what was it? The whole frontier of Minnesota
had been swept with fire and massacre. The
situation in that part of the country was not
then fully understood and it was not known
here to its full extent, nor was the extent of the
service which these people had performed to-
ward the Government fully known ,.. ['W]hen
the law of 1863 was passed Congress did not
stop to consider what the relations of this
fragment of the band of Medawakantons had
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funds, land, and leasing funds at issue were

being held for the benefit of eligible Mde-

wakantun only. See, e.g., J.A. 00397 (Barnes

1974 Mere.) ("Proceeds from the leases

should be kept separate and may be expend-

ed for the benefit of the class."); J__ 02548

(Area Director's 1975 Mere.) (concluding that
the funds derived from the 1886 lands could

not be distributed to the three communities

because "the funds appropriated are to be

used only for the benefit of a certain class of

people identified by special census of that

time [the 1886 Mdewakanten]."); J_. 01115-

16 (Area Director's 1976 Mem.) (reiterating

that only lineal descendants of loyal Mdewak-

anten were entitled to the funds derived from

the 1886 lands); J.A. 00400 (Shalstad 1978

Letter) C[F]air rent payments [must be]

made in order to provide income for the

benefit of eligible Mdewakantous."). These

recitations were found in reasoned opinions

that demonstrate the type of careful deliber-

ation that can guide the court in determining

the persuasive weight that should be accord-

ed to agency interpretation s of statutes. See

Cathedral Candle Co., 400 F.3d at 1366.

In sum, Congress' purpose in passing the

Appropriations Acts reveals that the provi-

sions in the Acts are not merely "money-

authorizing" legislation, as the government

argues. Rather, Congress intended the Ap-

propriations Acts to serve as substitutes for

the obligations the government took upon

itself in its prior treaties with the Sioux in

consideration of the conveyance of Sioux

rights to land and resources. Congress like-

wise intended that the restrictions in Acts,

including the provision that the funds be

expended only for the benefit of the loyal

Mdewakanton, serve as binding obligations

been to the white people; and accordingly,
without discrimination, without any saving of
fights, Congress annulled all the fights of all
the Medawakantons to their share of annuity
moneys. There was an instance where, if the
relations of those people had been adequately
known at that time, those rights would have
been preserved. That they were not preserved
is due partly to the effect of insufficient knowl-
edge on the subject, but more largely to the
fact that there was a spirit abroad then which
demanded confiscation and annulment of all

Indian rights of property.
21 CONG.P._C.7,590--91.
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on the part of the Secretary. 5° For ninety

years, the Department recognized this obli-

gation and treated the funds as belonging to

eligible Mdewakanton, including the lineal

descendants, by collecting income from rents

and licenses from non-eligible lessees and

licensees of the 1886 lands and holding such

monies separately in trust accounts for the

benefit of the Mdewakanton. The Depart,
ment's administration of the monies obtained

from the 1886 lands distinguishes them from

"gratuitous appropriations," and aligns the

monies with funds "which belong to the Indi-

ans and which [are] administered for them

by the governmen2." Quick Bear, 210 U.S.

at 77, 28 S.Ct. 690 (emphasis added). In

sum, the factual record illustrates that the

funds at issue were "dealt with by the gov-

ernment as if it belonged to" the loyal Mde-

wakanton, "as morally it does." Id. at 80, 28

S.Ct. 690.

(c.) Structure of the Appropriations Acts.

Despite the differences between the three

statutes, collectively the Appropriation Acts
essentially contained five defining elements.

First, each of the Acts stated that the ap-

propriated funds were "to be expended" by

the Secretary, and, at all other points, the

Acts provided that the Secretary "shall" ex-

pend the funds according to the various re-
strictious set out in them. Although this

language did notdefinitively render the Ap-

propriations Acts money-mandating, the

obligatory language used throughout the

Acts favors finding that a money-mandating

duty was created as a result of the Acts.

Second, the Appropriations Acts also all

included the mandate that the money be

spent for the benefit of a particular and

identifiable class of beneficiaries--the loyal

Mdewakanton. See 25 Star. at 228-29; 25

Star. at 992-93; 26 Stat. at 349; Wolfehild

VI, 559 F.3d at 1243 (In granting land as-

50. As noted, Congress was awa_e at the time of

the passage of the Acts that the Sioux had en-
tered new treaties with the government under
which they were provided with land and annui-
ties, while the loyal Mdewakanton, who had sev-
ered tribal relations, were left destitute. See
supra at 340_1 & n. 49 (quoting statements of

• Sen, Davis). The Appropriations Acts sought to
compensate the latter group. Allowing the Sec-
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signments to the loyal Mdewakanton and

their lineal descendants, "the Secretary

held the property for the use and benefit of
individuals selected from a defined c/ass.")

(emphasis added). As the Federal Circuit

recognized, "Congress intended the 1886

Mdewakantens to be the specific beneficia-

ries of the Appropriations Acts." Wolfchild

V/, 559 F.3d at 1243; /d. ("The Secretary

of the Interior considered himself bound by

the terms of the statutes to reserve the

usage of the 1886 lands for members of the

particular beneficiary class (the 264 individ-
uals determined by a contemporaneous In-

terior Department census to constitute the

1886 Mdewakantons)."). Because the Acts

were intended to compensate the loyal

Mdewakanten for the deprivation of their

annuities and land under the first 1863 Act,

they fit within the general characterization

of money-mandating statutes as those that

seek to "compensate a part/cniar class of

persons for past injuries or labors." Bowen

v. Massachusetts, 487 U.S. 879, 907 n. 42,

108 S.Ct. 2722, I01 L.Ed.2d 749 (1988); see

also Black v. United States, 56 Fed.CL 19,

22 (2003) (For a statute to be money-man-

dating, it must "compensate a particular

class of persons for past injuries or la-
bors."); Kennedy Heights Apartmenis, Ltd

I v. United States, 48 Fed.Cl. 574, 579

(2001) ("In order to be found money-man-

dating, a statute must 'compensate a partic-

ular class of persons for past injuries or

labors.'" (quoting Bowen, 487 U.S. at 907

n. 42, 108 S.Ct. 2722)).

Third, the Appropriations Acts also includ-

ed detailed directions requiring the Secre-

tary to put the funds to particular uses,

including purchases of agricultural stock and

equipment and land. See 25 Stat. at 228-29;

26 Stat. at 992-93; 26 Stat. at 349. Fourth,

the Acts required that the Secretary expend

the money in a way that ensured each loyal

retary to distribute the funds to the three com-
munities in lieu of the lineal descendants of the
loyal Mdewakantun would defeat Congress' in-
tent to provide for the loyal Mdewakanton and
their families, who suffered precisely because
they lacked tribal relations• See Hopi Tribe, 55
Fed.Cl. at 91 (considering whether interpreting
the Navajo-Hopi Settlement Act of 1974 as fail-
ing to give rise to a money-mandating duty
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Mdewakanton would receive as close to an

equal amount as practicable. Id. Fifth, the
Acts contained no time restrictions on the

expenditure of the funds, and, in fact, the

1888 and 1889 Acts were both subject to the

provision that any money appropriated not

expended within the applicable fiscal year

would be carried over to the following years

and expended for the benefit of the loyal

Mdewakantom Id, These requirements that

the funds be expended for particular uses

and for a narrowly defined class of beneficia-

ries distinguish the Acts from lump-sum ap-

propriations, the expenditure of which is
committed to agency discretion. See Sam-

/sh, 419 F.3d at 1366 (noting that the Su-

preme Court, in Lincol% 508 U.S. 182, 113

S.Ct. 2024, determined that "the Snyder Act[,

25 U.S.C. §§ 2, 13,] does not provide a dam-

age remedy because it does not require the

expenditure of general appropriations, on

specific programs, for particular classes of

Native Americans"); Samish, 90 Fed.Cl. at

139-40, 146-47 (concluding that various an-

nual lump-sum appropriations to the Depart-

ment of Interior that did not specify to whom

or for what specific purposes the funds

should be paid were not money-mandating).

• (d.) The lineal descendants' entitleme_

[39] Nonetheless, under the govern-

menus view, whatever restrictions are con-

tained in the Appropriations Acts cannot be
read to benefit the lineal descendants of the

loyal Mdewakanton. See Def.'s Opp'n at 12-

13. This is so, the government argues, be-

cause "Congress did not include lineal de-

scendants as a beneficiary of the acts and its

use of the word 'family' did not create any

_;ested ownership rights in the purchased

land." Id, at 12 (citing Wo_fchild VI, 559

F.3d at 1242). In regards to the inclusion of

the loyal Mdewakantons' "fandly" or "fami-

lies" as beneficiaries under the Appropria-

tions Acts, the Federal Circuit concluded
that "the references to the Mdewakantons'

families was not directed at creating rights of

would "interfere with or defeat congressional

intent").

51. The 1888 Appropriation did not include the
provisionth_at the funds were to be expended for
the families of the loyal Mdewakanton, See 25
Stat. at 228-29. Because the appropriated funds
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inheritance in the properties purchased, but

instead was simply part of the directive to

the Secretary as to the scope of his discretion

in spending the appropriated funds."

Wolf child VI, 559 F.3d at 1242. While the

language "makes clear that the anthorization

for expenditures extended to cover the needs

of the families of the beneficiaries, not simply

the needs of the beneficiaries themselves, lilt

does not speak to the nature of the interest

created in any real property purchased with

the funds." Id, Contrary to the guvern-

menus argument, the Federal Circuit's con-
clusion that the lineal descendants did not

obtain an inheritable property interest in the

1886 lands does not answer the question of

whether the Secretary violated a money:

mandating duty by distributing the funds

derived from those lands to groups of individ-

uals not intended to qualify as beneficiaries

of the Appropriations Acts to the prejudice of

the individuals who would have qualified as

beneficiaries.

The Appropriations Acts authorized the

Secretary to expend the funds for the benefit

of two classes of individuals: the loyal Mde-

wakanten and families of the loyal Mdewak-

anton. See 25 Stat. at 992-93; 26 Stat. at

349. sl Contemporaneous sources demon-

strate that at the time the Appropriations

Acts were passed, the term "family" was
understood to have both narrow and broad

meanings. In the .narrowest sense, a 'Tami-

ly" was understood to include "a father,

mother, and children." BL_CK'S LAW DICTIO-

NARY 477 (1891) ("BLACK'S"); BomrmR, A LAW

DICTmNARZ 645 (15th ed. 1883) ("BoUV_R")

("Family" encompasses "[f]ather, mother,

and children."). "Family" was also under-

stood to include "all the relations who de-

scend from a common ancestor, or who

spring from a common root." BLACK'S 477;

see also BOUVIER 645 ("Family" means "[a]ll

the relations who descend from a common

ancestor or who spring from a. common

root.");5 OXFORD ENGLISH DICTIONARY 707

(2d.ed. 1989) (citingcontemporaneous exam-

were ultimately utilized in the same assignment

system and the Department did not distinguish

between the 1888 Appropriation and the subse-

quent Acts in its legal opinions or in its adminis-

tration o[ the funds, the court wi|[ not treat the

funds traceable to the 1888 Appropriation differ-

ently.
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ples of usage and defining "family" as includ-

ing "[t]hose descended or claiming descent
from a common ancestor: a house, kindred,

lineage" and "a people or group of peoples
assumed to be descended from a common

stock"). The legislative history does not re-

veal whether Congress contemplated the nar-
row or broad understanding of "family" when

it passed the Appropriations Acts. Interpre-

tive guidance, however, can be derived from

the Federal Circuit's opinion and from the

Department's interpretations of the Acts.

In describing the Secretary's decision to

assign lands to lineal descendants of the loyal

Mdewakanton, the Federal Circuit stated:

The Interior Department recognized, of

course, that Congress intended the 1886

Mdewakantous to be the specific beneficia-

ries of the Appropriations Acts. The Secre-

tary of the Interior accordingly sought to

ensure that the funds appropriated under

the Act would be spent for those individu-

als. With respect to funds that were used

to purchase land (as opposed to personal

property that was rapidly consumed), She

Secretary adopted a policy designed to

promote Congress's intent by assigning the

la_d to individuals from within the group

of 1886 Mdewakantone and subsequently

to individuals from within the class of the

descendants of those Mdmcak_ntone.

559 F.3d at 1243 (emphasis added). Thus,

under the Federal Circuit's interpretation of

the Appropriations Acts, the Secretary was

"promot[ing] Congrees's intent by assigning

the land to" lineal descendants of the loyal

Mdewal_anton. Id,

The Department's consistent practice over

a ninety-year period of granting land assign-

ments to lineal descendants and numerous

internal memoranda of the Department rein-

force this view. A 1933 memorandum from

the Assistant Solicitor made the point when •

it stated: "Under present law, the land which

is the basis of these communities was land

purchased for the Mdewakanton Sioux resid-

ing in Minnesota on May 20, 1886 and their

descendant& It has been and can be as-

signed only to such persons." J.A. 00587-88.

(Metro from Charlotte T. Westwood to Joe

Jennings, Indian Reorganization (Undated,

written sometime after Nov. 27, 1933)) (em-
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phasis added). A 1950 memorandum pre-

pared by the Area Land Officer for the De-

partment once again stated the Department's

interpretation of the lineal descendants' enti-
tlement to the 1886 lands. See J.A. 00373-74

(Mere. by Rex. H. Barnes (July 24, 1950))

("Barnes 1950 Mere."). That opinion stated

that:

In view of the provisions of the [Appropri-
ations] Acts ... [the 1886 lands] may be

assigned ordy to members of the Mdewak-

anton Band of Sioux Indians residing in

Minnesota, and such assignee must have

been a resident of Minnesota on May 20,

1886, or be a legal descen[d]ant of such

resident Indian.

J.A. 00374. In a 1969 memorandum from the

Area Director of the BIA in Minneapolis to

the Field Solicitor, the 1950 memorandum's

interpretation of the Appropriations Acts was
researched and endorsed once more. J.A..

00382 (Mere. from Daniel S. Boos (Mar. 17,

1969)) ("Based on independent research I

have concluded that these remarks [the

statements in the Barnes 1950 memorandum

regarding the lineal descendants' entitle-

ment] are correct."),

A 1970 memorandum from the Assistant

Solicitor for Ihdian Legal Activities reiterat-

ed the Department's interpretation of the

Appropriations Acts. J._ 00386--87 (Mem.
from Charles M. Solier to the Field Solicitor,

Minneapolis, Minn. (Dec. 4, 1970)) CseUer

1970 Mem."). That memorandum stressed:

IT]he land in question remains available

only for the use of qualified Mdewakanton

Sioux Indians. If it appears desirable to

use the land by assigning it to or for the

benefit or other Indians, we suggest that

Congress should be asked to permit such

action by affirmative legislation. We know

of no means of accomplishing this by ad-

ministrative action, particularly over any

objections of eligible Mdewakanton Sioux

Indians.

J.A. 00386.

A 1971 memorandum from the Acting As-

sociate Solicitor of Indian Affairs restated

the Department's interpretation that the Ap-

propriations Acts entitled lineal descendants

of the loyal Mdewakanton to its benefits.
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J.A. 00344-49 (Mere. from William A. Gers-

bury to the Field Solicitor for the Depart-

ment" Twin Cities, Minn. (Aug. 19, 1971))

("Gersbury 1971 Mem."). In response to the

Field Solicitor's inqu/ry as to the Shakopoe

Mdewakanton Sioux Community's potential

entitlement to the 1886 lands, the opinion

cited the text of the Appropriations Acts that

stated that the appropriated funds were for

the benefit of the loyal Mdewakanton. J.A.

00344. It followed the citation by stating

that "ordy descendants of Mdewakantons

who resided in Minnesota o_ May, _0, 1886,

are eligible for land assignments 02 Shako-

pe_" Ic£ (emphasis added). Later, the

memorandum reiterated that. as of 1971, lin-

eal descendants were the only group entitled

to the 1886 lands:

[A]ny assignee who cannot meet the basic

requirement for issuance of an assignment

(that he is a legal descendant of a Mde-

wakanton Sioux resident of Minnesota on

• May 20, 1886) has no right to continued
possession of the property, even if, the

assignment was presumably valid when is-

sued. The warding in the aforementioned

Acts of Corwjress [the Appropriations Acts]

compels us to this conclusio_

J.A. 00347 (emphasis added) (internal paren-

thetical included in original). The letter end-

ed by repeating the conclusion in the Solier

1970 memorandum that congressional action

Would be required to allow anyone other than

lineal descendants of the loyal Mdewakanton
to benefit from the land. J_A. 00348-49.

The lineal descendants' entitlement to the

benefits of the Appropriations Acts was stat-

ed once again in a 1978 letter from the Field
Solicitor to the Area Director of the BIA.

J_. 00399-00401 (Shulstad 1978 Letter).

That letter noted that "It]he land is held for

the benefit of a specific class of people and

their descendants." J.A. 00400.

52. The .court's conclusion is bolstered by the

long.standing canon of statutory interpretation
that "statutes are to be construed liberally in
favor of the Indians, with ambiguous provisions
interpreted to their benefit." Montana v. Black-
feet Tribe oflndians, 471 U.S. 759, 766, 105 S.Ct.
2399, 85 L.Ed.2d 753 (1985); see Bryan v. Itasca
Cnty., Minn., 426 U.S. 373, 392, 96 S.Ct. 2102,
48 L.Ed.2d 710 (1976) ("[l]n construing ... ad-
mittedly ambiguous statute[s] ... [the court]

• must be guided by that eminently sound and vital

345

[40] The above memoranda, particularly

the detailed analysis contained in the Gers-
bury 1971 memorandum, manifestly demon-

strates that the Department did not view its
assignment of lands to the linealdescendants

as a matter of administrative grace; rather,

it considered itself "compel[led]" by the

terms of the Appropriations Acts to do so.

J.A. 00347 (Gersbury 1971 Mem.). In light

of the Department's decades-long interpreta-

tion that the Acts' benefits, including the

leasing funds, extended to lineal descendants

and only lineal descendants of the loyal Mde-

wakanten, the government's argument that
"the Appropriations Acts cannot be inter-

preted as creating any duties as to the de-
acendants of the loyal Mdewakanten" carries

little or no persuasive weight. Although the

Appropriations Acts do not specify how
broadly "family" was to be interpreted, in

light of the aforementioned facts, the court is

persuaded that inclusion of the term "family"

and "families" encompassed "lineal descen-
dants" of the loyal Mdewakaaton, such that

plaintiffs may base their claims on the statu-

tory use restrictions contained in the Appro-

priations Acts. _

(e.) The Secretary's discretion.

The government also argues that "[i]nsofar

Congress has left to the Secretary's sole

judgment the determination of the manner

for providing assistance to the loyal Mdewak-

anton, the Secretary's distribution [of funds

from the Treasury accounts] was permissible

and the [e]ourt lacks jurisdiction to otherwise

review his decision." Def.'s Mot. at 29 (c/r-

ing Milk Trai_ Ina v. Venema_ 310 F.3d

747 (D.C.Cir,2002)). For this preposition,

the government relies on the fact that the

Acts granted the Secretary the discretion to

implement the Acts' mandates "in such man-

ner as in his judgment he may deem best."

canon ... that statutes passed for the benefit of

dependent Indian tribes ... are to be liberally

construed, doubtful expressions being resolved in

favor of the Indians.") (internal quotations and

citations omitted); Shoshone, 364 F.3d at 1352

(noting that the principle articulated in Blackfeet

supported the court's interpretation that the gov-

ernment was obligated under 25 U.S.C. § 612 to

credit prejudgment interest to plaintiffs); Doyon,

Ltd. v. United States, 214 F.3d 1309, 1314 (Fed.

Cir.2000) (noting the Blackfeet principle).
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Id, Besides this general argument, the gov-

ernment particularly avers that "[t]o the ex-

tent the funds in the account were traceable

to the Wabasha land transfer[,] the Secre-
tary's distribution was permissible because

such distribution was left to his discretion

and [p]laintiffs have no vested or beneficial

interest in the funds." Id, The court will

first address the government's specific argu-
ment regarding the Wabasha-Land-Transfer

funds.

[41] The 1944 Act authorizing the trans-

fer of the 1886 Wabasha lands to the Upper

Mississippi River Wild Life and Fish Refuge

provided that:

The sum of $1,261.20 ... is hereby made

available for transfer on the books of the

Treasury ... to the credit of the Meda-

wakanton and Wahpakoota Bands of Sioux

... and shall be subject to disbursement

under the direction of the Secretary of the

Interior for the benefit of the Medawakan-

ton and Wahpakoota Bands of Sioux Indi-

ans. Where groups of such Indians are

organized as tribes under the [Reorganiza-

tion Act], the Secretary of the Interior
may set apart and disburse for their bene-

fit and upon their request a proportionate

part of said sum, based on the number of

Indians so organized.

1944 Act, § 2, 58 St, at` 274. Subsequently,
$1,261.20 was t_ansferred to Treasury ac-

count 147436 "Proceeds of Labor, the Mde-

wakanton and WahpakooLa Bands of Sioux

Indians." Def.'s Mot. at 8. That money was
later distributed to the three communities

when the Department disbursed the entirety

of the funds derived from the 1886 lands.

Id. at 10-11.

Under the terms of the 1944 Act, payment

was made not to the loyal Mdewakanton or

their descendants, see Wolf child VI, 559 F.3d

at 1251; rather, the funds were allocated to

be paid for the benefit of the Mdewakanton

and WabpakooLa Bands generally. Plaintiffs'
entitlement to the funds derived from the

1886 lands in Wabasha, which would have

been based on the restrictionscontained in

the Appropriations Acts, was consequently

terminated upon passage of the 1944 Act. See

/_, 559 F.3d at 1257-58 (noting that Con-

gress had the power to change the identity of

96 FEDERAL CLAIMS REPORTER

the class of individuals entitled to the 1886

lands). Additionally, when the Secretary dis-

tributed the Wabasha-Land-Transfer funds

to the three communities, he acted pursuant

to authority derived from the 1944 Act, which

explicitly allowed him to disburse the funds

to tribes organized under the Reorganization

Act. See 1944 Act, § 2, 58 SLat` 274.

Accordingly, although the rest of the funds

at issue remained controlled by the terms of

the Appropriations Acts and unaffected by

the 1980 Act, the 1944 Act provided that the

Wabasha-Land-Trausfer funds be paid to a
broader set of beneficiaries and conferred

upon the Secretary supplemental authority to

distribute those funds, thus freeing the dis-
bursement of the Wabasha funds from the

statutory restrictions of the Appropriations

Acts. Consequently, the government's motion

to dismiss as to these specific funds is grant-

ed.

[42] Respecting the Secretary's discre-

tion as to the remaining pre-1980 funds, the

Appropriations Acts provided that the Secre-
tary could use his "judgment" in administer-

ing the benefits of the Appropriations Acts.

See 25 Stat. at 228-29 ("For the support of

[eligible Mdewakanton] ... twenty thousand

dollars, to be expended by the Secretary of

the Interior in the purchase, in such manner

as in his judgment he may deem best, of

agrieulVaral implements, cattle, horses and

lands"); 25 Star. at 992-93 ("For the support

of [eligible Mdewakanton] ... twelve thou-

sand dollars, to be expended by the Seere-

tery of the Interior as follows: ten thousand

dollars in the purchase, as in his judgment he

may think best, of such lands, agricultural

implements, seeds, cattle, horses, food or

clothing as may be deemed best in the case

of each [eligible Mdewakanton] or family

thereof."); 26 SLat. at 349 ("For the support

of[eligible Mdewakanton] ... eight thousand

dollars, to be expended by the Secretary of

the Interior, as in his judgment he may think

best, for such lands, agricultural implements,

buildings, seeds, cattle, horses, food, or cloth-

ing as may be deemed best in the case of

each [ellgil_le Mdewakanton] or families

thereof.").
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The clause granting discretion to the Sec-

retary did not modify:or abrogate the Appro-
priations Acts' other restrictions but rather

simply allowed the Secretary to determine in

what precise manner to implement the acts.

That grant of restricted discretion can hardly

be read to have provided the Secretary with

the authority to override the specific man-

dates contained in the Acts. As the Federal

Circuit noted, "[tlhe language of the Appro-

priatious Acts ... makes clear that the refer-

enceS to the Mdewakanteus' famih'es[,]" while

not creating rights of inheritance in the 1886

lands, constituted "part of the directive to the

Secretary as to the scope of his discretion in

spending the appropriated funds." Wolfch-

i/d IT/, 559 F.Sd at 1242 (emphasis added).
And as the extensive memoranda cited above

demonstrate, the government's ctUTeat inter-

pretation directly contradicts the Depart-

ment's long-standing position that the De-

partment was statutorfly bound to administer
the funds for the benefit of the loyal Mde-
wakanton and their lineal descendants. See

also Wolfchild VI, 559 F.3d at 1248 ('_ro be

sure, the Interior Department has consis-

tently recognized that in the original legisla-

tion Congress intended for the appropriated
funds to be expended for the benefit of the

!886 Mdewakantens.").

[43] The government's interpretation of

the breadth of the Secretary's discretion

would render meaningless the provisions of

the Appropriations Acts dictating that the

funds were to benefit the eligible Mdewakan-

ton only and that the funds were to be

disU'ibuted as equally as possible. Such an

interpretation would contravene the "'cardi-

nal principle of statutory construction" that 'a

statute ought, upon the whole, to be so con-

strued that, if it can be prevented, no clause,

sentence, or word shall be superfluous, void,

or insignificant.'" TRW Inc. v. Andrews,

534 U.S. 19, 31, 122 S.Ct. 441, 151 L.Ed.2d

339 (2001) (quoting Duncan v. Wa/ker, 533

U.S. 167, 174, 121 S.Ct. 2120, 150 L.Ed.2d

251 (2001)); see Astoria FecL Say. and Loan

Ass'n v. Solimino, 501 U.S. 104, 112, 111

S.Ct. 2166, 115 L.Ed.2d 96 (1991) (courts

must "construe statutes, where possible, so

as to avoid rendering superfluo_ any parts

thereof."); Inhabitants of Montclair Tp. u

Ramsdel_ 107 U.S. 147, 152, 2 S.Ct. 391, 27

347

LEd. 431 (1883) ("It is the duty of the court

to give effect, if possible, to every clause and

word of a statute."); Shoshone_ 364 F.3d at

1349 ("Accepted rules of statutory construc-

tion suggest that we should attribute mean-

ing to all of the words in [a statute] if possi-

ble." (citation omitted)); Splarw v. Wes_ 216
F.3d 1058, 1068 (Fed.Cir.2000) ("We must

construe a statute, if at all possible, to give

effect and meaning to all its terms." (citatiop

omitted)). In this instance, the court need

not strain to interpret the Appropriations

Acts in a way that gives legal effect to all its

terms. The terms of the Acts make explicit

that although Congress provided discretion

to the Secretary to determine what particu-

lar items to purchase for beneficiaries of the

Acts, depending on what he "deemed best" in

each case, the Acts did not provide the Sec-

retary with such broad discretionso as to

negate the specific statutory restrictions.

The government's citation to Milk Trair_

310 F.3d 747, provides no added support for

its position. In that case, Secretary of Agri-

culture had placed a 26,000 [hundredweight

("cwt") ] per dairy operation cap on what

could be considered "eligible production" for

purposes of determining how much money a

producer could receive in subsidies created

for the Department to administer pursuant

to its 2000 Appropriations Act, Pub.L. No.

106--78, § 805, 113 Stat. 1135, 1179 (1999).
See 310 F.3d at 748-49. The 2000 Appropri-

ations Act provided that the appropriated

funds were to be used "to provide assistance

directly to ... dairy producers, in a manner

determined appropriate by the Secretary."
Id. at 751. The D.C. Circuit concluded that

the district court lacked jurisdiction to re-

view the plaintiffs' challenge to the cap be-

cause "Congress has left to the Secretary's

sole judgment the determination of the man-

ner for providing assistance to dairy farm-

ers." Id. In so finding, the court noted that

the statute provided "no relevant statutory

reference point for the court other than the

decisionmaker's own views of what is an ap-

prepriate manner of distr/bution to compen-

sate for 1999 losses." [d. (citation and inter-

nal quotation omitted).

This is not, however, a case where the

court lacks any "meaningful standard[s]
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against which to judge the agency's exercise

of discretion." Milk Trair_ 310 F.3d at 751

(quoting Lineolr_ 508 U.S. at 191, 113 S.Ct.

2024). To the contrary, the Acts provide

quite straightforward standards by which to

judge the Secretary's conduct. While the

Secretary was entitled to exercise discretion

as to the exact manner of implementation, he

was at all times bound by the explicit man-

dates that the Acts' benefits extend to eligi-

ble Mdewakanton only and that they be dis-

tributed in as equal amounts as practicable, sa

Accordingly, the Secretary was empowered

and required to distribute the funds to the

group of statutorily authorized beneficiaries

under the Acts---the lineal descendants of the

loyal Mdewakanton.

[44] Fairly interpreted, in light of the

historical record and ninety years of the De-

partment's own legal opinions and actions,

the Appropriations Acts are reasonably ame-

nable to the reading that they created a

money-mandating duty on the part of the
government to the lineal descendants of the

loyal Mdewakanton. s4 Although the Secre-

tary had significant discretion under the Ap-

propriations Acts, in disbursing the leasing

funds at issue, he was statuterily mandated

to provide those funds to the lineal descen-

dants of the loyal Mdewakanton. Plaintiffs

fall within the class of plaintiffs entitled to

recover under the Appropriations Acts as

they are lineal descendants of the 1886 Mde-

.53. The decision in Milk Train would be a more
instructive precedent if, for example, the court
there had been reviewing the Secretary's deci-
sion to distribute the appropriated funds to grain
producers, as opposed to dairy producers, in the
face of statutory language mandating that the
appropriated funds were to be used for the assis-
tance of dairy producers.

54. The government argues that because the Acts
do not provide a certain sum of money he paid to
the loyal Mdewakanton, the Acts cannot be rea-
sonably interpreted as giving rise to a money-
mandating duty. However, a statute can be
money-mandating without stating a precise
amount to he paid. See Doe, 463 F.3d at 1324
("[A] statute is not wholly discretionary, even if it
uses the word 'may' when an analysis of congres-
slonal intent or the structure and purpose of the
statute reveal one of the following: (I) the statute
has 'clear standards for paying' money to recipi-
ents, (2) that statute specifies 'precise amounts'
to be paid, or (3) the statute compels payment
once certain conditions precedent are met.")
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wakanton, s5 over plaintiffs' claims; the gov-

ernment's motion to dismiss on this ground is

accordingly denied. Because plaintiffs assert

that they were displaced from receiving any

portion of the funds derived from the 1886

lands as a result of the Secretary's distribu-

tion of the funds to the three communities,

their particular claims fall within the scope of

the Appropriations Acts and likewise survive

the government's motion to dismiss for fail-

ure to state a claim under Rule 12(b)(6). See

Adair, 497 F.3d at 1251.

2. Money obtained from the 1886 lands

after adoption of the 1980 AcL

[45] Plaintiffs argue that "[a]fter the

1980 Act, under the [s]tatutory [u]se [r]e-

striction[s], the Department of the Interior

should have continued to collect revenues

from ... [the three communities'] enterpris-

es and leases" for eventual disbursement to

the lineal descendants. Sixth Am. Cempl.

¶ 83. In support of this proposition, plain-

tiffs also rely upon the Reorganization Act,
48 Stat. 984, and the Indian Gaming Act,

Pub.L. No. 100-497, 102 Stat. 2467 (1988).

Sixth Am. CompL ¶¶ 74, 88-98. The govern-

ment responds that the 1980 Act terminated

any interest plaintiffs would have had in such

funds and that neither the Reorganization

Act nor the Indian Gaming Act provides

additional support for plaintiffs' claim. Def.'s

Reply at 18-19; Def.'s Mot. at 25-26. 56

(emphasis added). As described above, the Acts
contain t'clear standards for paying" the money

to the lineal descendants of the loyal Mdewakan -
ton.

55, Plaintiffs and various intervening plaintiffs
have submitted to the court thousands of pages
of genealogical records demonstrating that most
are lineal descendants of loyal Mdewakanton.
See Pls.' Genealogy Affs., e.g., Loretta Stensland
Family Tree (establishing that numerous plain-
tiffs are lineal descendants of Mary Pay Pay
(Pepe)); J.A. 00242 (May 20, 1886 census) (list-
ing Mary Peps as a loyal Mdewakanton).

56. The government responds by arguing also that
neither the Indian Gaming Act nor the Reorgani-
zation Act are independently money-mandating
statutes. See Def.'s Reply at 7-11. The eourt
does not read plaintiffs' complaint to assert that
either statute independently gives rise to a mon-
ey-mandating duty to the lineal descendants;
rather plaintiffs argue that the statutory use re-
strictions contained in the Appropriations Acts
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The 1980 Act did not terminate plaintiffs'
entitlement to funds collected prior to the

passage of the Act because the terms of the

1980 legislation dealt only with the 1886
lands, and because such funds were collected

and disbursed pursuant to authority derived

by the Secretary from the Appropriations
Acts. However, after the passage of the 1980

Act, the 1886 lands were and are now held by
the United States in trust for the three com-

munities. See Wolfchild V/, 559 Fad at

1255. Consequently, the three communities,

not the plaintiffs, would be entitled to any
income derived from those lands because the

communities have become the trust beneficia-

ries. See, e.g., 1 GEORGE GLEASON BOGERT,
GEORGE TAYLOR BOGERT, AND AMY MORRIS

HESS, THE LAW OF TRUSTS AND TRUSTEES § 1,
at 11 (3d ed. 2000) CA trustee holds trust

property 'forthe benefitof the beneficiary.

Advantages usually come to the beneficia-

ry .... How the benefitsare to come to the

beneficiary is unimportant. The important

trust concept is the beneficiary's right to

obtain them."). Although the 1980 Act did

not did not affect a blanket repeal of the

Appropriations Acts, see Wolfchild VI, 559
F.3d at 1258 n. 13, the 1980 Act's "long-term

disposition of the property purchased pursu-

ant to the Appropriations Acts,"/d., renders

the statutory use restrictions contained in

the Appropriations Acts inapplicable to any

funds derived from those lands ai_ter such

conversion was had. The government could

not both abide by the mandate that only

eligibleMdewakanton receivethe Acts'bene-

fitsand perform itsduties as trusteefor the

three communities by ensuring thatthe ben-

eficiariesreceive the benefits of the trust

corpus. Thus, while funds derived prior to

1980 remain subject to the terms of the

Appropriations Acts, the terms of the 1980

Act prevent the applicationof the statutory

use restrictionsto the 1886 lands and funds

derived from those lands subsequent to the

passage of the 1980 Act.

Nonetheless, plaintiffsargue that the Re-

organizationAct "made the Secretary of the

Interior'sdutiesperpetualuntilCongress di-

rected otherwise." Sixth Am. Compl. ¶ 74.

shou|d have controlled the government's admin- _ 73-98.

istration of those statutes. See Sixth Am. Compl.

349

Specifically, plaintiffs argue that the restric-

tions contained in the Appropriations Acts

were extended by the Reorganization Act by

virtue of the following provision: '_rhe exist-
ing periods of trust placed upon any Indian

lands and any restriction on alienation there-
of are extended and continued un_l other-

wise directed by Congress." 25 U.S.C. § 462

(quoted at Sixth Am. Compl. ¶ 74). The

historical note to Section 462 indicates that

the Section was applicable "to all Indian
tribes, all lands held in trust by the United

States for Indians, and all lands owned by

Indians that are subject to a restriction im-

posed by the United States on alienation of

the rights of Indians in the lands." The

government asserts that 25 U.S.C. § 462 is

consequently inapplicable to the 1886 lands
because such lands were neither held in trust

nor was title held by the assignees in re-

stricted fee. See Def.'s Reply at 8-9.

The Federal Circuit definitively held that

the 1886 lands were not held in trust by the

United States and that the eligible Mdewak-

anton did not hold title to the land. See

Wolfchild VI, 559 F.3d at 1255 ("[W]e con-

elude that, as of the time of the 1980 Act, all

indications were that neither Congress nor

the Department of the Interior had conveyed

any vested ownership rights in the 1886

lands, legal or equitable, to anyone."). Ac-

cordingly, 25 U.S.C. § 462 does not apply to

the 1886 lands. What is more, however, 25

U.S.C. § 462 provides that the periods of

trust or restriction on alienation extend "un-

til otherwise directedby Congress." As not-

ed, Congress disposed of any interestplain-

i_ffshad in the 1886 lands by adopting the

1980 Act, thus explicitly excluding the 1886

lands from the scope of 25 U.S.C. § 462.

Likewise, the Indian Gaming Act does not

salvage plaintiffs' claim as to funds, including

gaming revenue, derived from the 1886 lands

aflex the passage of the 1980 Act. Plaintiffs

argue that the Department's administration
of the Indian Gaming Act was subject to the

restrictions contained in the Appropriations

Acts. They also contend that in approving

tribal ordinances, revenue allocation plans,
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constitutions, and other documents pertinent

to tribal gaming under the Indian Gaming

Act that did not "provide [that] distributions

of revenue from economic enterprises croat-

ed as a result of the [Indian Gaming Act]

[would] exclusively and equally benefit [all]
the ... 1886 Mdewakanton lineal descen-

dants," the government contravened those

restrictions. Sixth Am. Compl. ¶ 97. The

Indian Gaming Act was adopted on October

17, 1988, 102 Stak 2467; hence, any govern-

mental approval of the three communities'

tribal or gaming documents occurred after

the passage of the !980 Act. As noted, the
1980 Act rendered the restrictions contained

in the Appropriations Acts inapplicable to the

1886 lands or to any funds derived from

those lands subsequent to the passage of the

1980 Act. Thus, even if, in the absence of the

1980 Act, the government would have been

theoretically bound to abide by the restric-

tions in its approval of the aforementioned

documents, the 1980 • Act eliminated those

potential constraints on the government's ac-
tioas?_

Accordingly, the government's motion to

dismiss for lack of subject matter jurisdiction

i_ granted respecting plaintiffs' claims that
they are entitled to funds, gaming and other-

wise, traceable to the 1886 lands after the

passage of the 1980 AcL

3. TIm method of identifying lineal dv-

scend_nts far purposes of the Appro-

priations Ac_

[46] Plaintiffs claim that the manner in

which the government determined who con-

stituted lineal descendants of the loyal Mde-

wakanton "rosult[ed] in the exclusion of cer-

tain 1886 Mdewakanton lineal descendants

from the distribution of revenue" derived

57. In ruling that the 1980 Act terminated any
potential support for plaintiffs" claims that may
have been found in the Indian Gaming Act and
the Reorganization Act, the court does not mean
tu indicate that plaintiffs' claims would have
been viable but for the 1980 Act. Because "tribal

• recognition remains a political question," Sam-
/sh, 419 F.3d at 1373, and plaintiffs' claims as to
the Reorganization Act and the Indian Gaming
Act are essentially grounded in the contention
that the government erred in approving tribal
constitutions and various documents that did not
comport with the Acts' restrictions, there is a
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from the 1886 lands. SLxth Am. Compl.

¶ 104. As detailed in the recitation of facts,

the Appropriations Acts defined its beneficia-

ry class in terms of presence in Minnesota as
of May 20, 1886, which in turn was deter-

mined by the McLeod and Henton listings

(the 1886 census). The historical record be-

fore the court indicates that the Department

followed the Acts' mandates in preparing the

listings and granting land assignments to
individuals listed on the 1886 census and

their lineal descendants. See Wolfchild I, 62

Fed.Cl. at 529 (describing the Department's

land assignment system).

Whether this manner of ascertaining the
lineal descendants resulted in the exclusion

of some individuals who may have otherwise

qualified is not an issue properly before this

court. "It is ... well established that Con-

tress can, within constitutional limits, deter-
mine the terms and conditions under which

an appropriation may be used." 1 U.S. Gen.

Accountability Office, Office of the General

Counsel, Principles of Federal Appropria-
tions Law (3d ed.2004), 2004 WL 5661322

("GA0 Redbook"); /d. ("Congress can de-

cree, either in the appropriation itself or by

separate statutory provisions, what will be

required to make the appropriation 'legally

available' for any expenditure."); see also

State of Oklc_ v. Schwa, 655 F.2d 401,406

(D.C.Cir.1981) (noting Congress's broad dis-

cretion to set the terms of appropriations and

listing cases to that effect). Congress was

accordingly free to define the beneficiary

class of the Appropriations Acts as it deemed

appropriate. 5s The government's motion to

dismiss this claim is accordingly granted.

4. Review of community governing docu-
ments.

[47] In count V of plaintiffs' proposed

sixth amended complaint, plaintiffs ask the

distinct possibility that plaintiffs' claims would
have been nonjusticiable, at least in this court
which does not have juridical power under the
federal-question jurisdiction_l statute, 28 U.S.C.
§ 133 l, or the Administrative Procedure Act.

58. As noted previously, the court's finding that
the appropriated funds conceptually served as a
substitute for terminated treaty payments does
not mean that Congress was in reality legally
obligated to appropriate funds to particular per-
sons among the loyal Mdewakanmn.
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court to issue an order setting aside provi-

sions in the three communities' constitutions,

ordinances, resolutions, censuses, rolls, and

tribal revenue allocation plans "which are

repugnant to the [s]tatutory [u]se [r]estric-

tion[s]" and remanding the matter to the

Department of Interior with directions to

cause the governing documents to be modi-

fied. Sixth Am. Compl. ¶ 116. The govern-
ment asserts that the court does not have

jurisdiction over that claim and, alternatively,

that such a claim would be barred by the

statute of limitations. Def.'s Opp'n at 17.

[48] For purposes of the Indian Tucker

Act, this court's power to order equitable

relief is delineated in 28 U.S.C. § 1491(a)(2).

That provision states that "[t]o provide an

entire remedy and to complete the relief

afforded by the [money] judgment, the court

may, as an incident of and collateral to any

such judgment, issue orders directing resto-

ration to office or position, placement in ap-

propriate duty or retirement status, and cor-

rection of applicable records." Section

1491(a)(2) plainly does not convey the power

to afford the equitable relief plaintiffs seek.

See Flowers v. United States, 80 Fed.Ch 201,

221-22 (2008), aft't/, 321 Fed.Appx. 928 (Fed.

Cir.2008) (noting that 28 U.S.C. § 1491(a)(2)

"enables the court to grant equitable relief

under limited circumstances"). While '2imit-

ed equitable relief sometimes is available in

Tucker Act suits ... that equitable relief

must be 'an inddent of and collateral to' a

money judgment." James v. Cald¢_ 159

F.3d 573, 580 (Fed.Cir.1998) (quoting 28

U.S.C. § 1491(a)(2)); /d. ("Stated another

way, the Court of Federal Claims has no

power [under Section 1491(a) ] to grant affir-

mative non-monetary rel/ef unless it /s tied

and subordinate to a money judgment." (in-

ternal quotation omitted)). Any money.judg-

ment the court issues in this case would not

be directly tied to the tribal governing docu-

ments plaintiffs seek to set aside; thus, an

order requiring their alteration or modifica-

tion could not be characterized as "an inci-

dent of and collateral to" a money judgment.

Accordingly, defendant's motion to dismiss as

it relates to count V is granted.

351

5. Breach-of-trust and b_ach-of-contrac$

elaim_

Plaintiffs include counts relating to claims

of trust mismanagement, breach of contract,

the separately-pied claims of minors in the

amended complaint, but they note that such
claims have been dismissed or otherwise sub-

sumed into count IV. Sixth Am. Compl. ¶18--

10. The breach-of-contract claims and sepa-
rately pled claims of minors were addressed

and rejected in a prior opinion of this court,
and the breach-of-trust claims were denied in

the Federal Circuit's opinion. See Wolf child

V/, 559 F.3d at 1255, 1260 (disposing of

plaintiffs' trust claims); Wolfchild I, 62 Fed.

Cl. at 547-49 (dismissing plaintiffs' breach-of-

contract claim and the separately-pied claims

of minor plaintiffs). Accordingly, the court

grants the government's motion to dismiss

plaintiffs' count I (trust mismanagement),

count II (breach of contract), and count III

(separately-pied claims of minor plaintiffs).

6. Partial summary j_t.

As the preceding analysis shows, as lineal

descendants of ti_e 1886 Mdewakanton, plain-

tiffs were entitled to the funds derived from

leasing and licensing the 1886 lands prior to

the passage of the 1980 Act. The Indian

Trust Accounting Statute serves to toll the

accrual of the statute of limitations as to this

claim, and the 1980 Act did not affect plain-

tiffs' entitlement to the leasing and licensing

ftmds generated and obtained prior to the

passage of the 1980 Act. The undisputed

facts demonstrate that the government dis-
bursed the funds to the three communities

rather than to the lineal descendants, there_

by contravening the previsions of the Appro-

priations Acts that dictated that only eligible

Mdewakanton could receive the benefits of

the Acts and that such benefits be conferred

in as equal an amount as practicable. Conse-
quently, the government is liable in damages

in the amount of these funds. Based upon

the text of the Acts and the extensive histori-

cal record, which was largely uncontroverted

by the parties, the court can ascertain "no

genuine issue as to any material facts."

RCFC 56(c)(1); see Matsushita, 475 U.S. at

586-87, 106 S.Ct. 1348. Nor has the govern-

ment come forward with specific facts dem-
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onstratlng a genuine issue for trial. See

RCFC 56(e)(2). Accordingly, plaintiffs' mO-

tion for summary judgment as to its entitle-

ment to the funds derived from leasing and

licensing the 1886 lands prior to the passage

of the 1980 Act is granted. As explained

supra, the Wabasha-Land-Trausfer funds

are excluded from this grant.

CONCLUSION

For the reasons stated, the court grants in

part and denies in part the government's

motions to dismiss this action. The govern-
ment's motion to dismiss as it relates to

plaintiffs' entitlement to the Wabasha-Land-

Transfer funds and any revenue derived

from the 1886 lands after the passage of the

1980 Act is granted. The government's mo-

tion to dismiss as it relates to plaintiffs'

entitlement to funds derived from leasing

"and licensing the i886 lands prior to the

passage of the 1980 Act is denied. Accord-

ingly, the court also denies the governments'

motion respecting plaintiffs' claim for attor-

neys' fees. The court grants in full the

government's motion to dismiss plaintiffs'

count I (trust mismanagement), count II

(breach of contract), count III (separately-

pied claims of minor plaintiffs), and count V

(community governing documents).

The court grants plaintiffs' cross-motion

for partial summary judgment that: (1) with

the exception of the Wabasha-Land-Traus-

fer funds, the Secretary was bound to dis-

tribute funds derived from leasing and licens-

ing the 1886 lands prior to the passage of the

1980 Act to the lineal" descendants of the

loyal Mdewakanton, (2) the 1980 Act did not

extinguish plaintiffs' claims as to those par-

ticular funds, and (3) the Secretary's disburs-

al. of those funds to the three communities in

lieu of the lineal descendants as a group

entitles plaintiffs to damages in the amount

of. the distributed funds. The court other-

wise denies the plaintiffs' motion for partial

summary judgment.

Plaintiffs' motion for leave to file a Sixth

Amended Complaint is granted, and the

court will deem that complaint filed as of

July 9, 2010, the date on which the court

received plaintiffs' motion. Intervening

96 FEDERAL CLAIMS REPORTER

plaintiffs' motions for leave to file their

amended complaints are likewise granted.

The parties are requested to file a joint

status report on or before January 19, 2011,

addressing a means of, and arrangements

for, entering a final judgment in this litiga-

tion. A status conference will be held Janu-

ary 21, 2011 at the National Courts Building

in Washington, D.C., commencing at 10:00
a.m., EST.

It is so ORDERED.

Maria Sandra FERNANDEZ DE

IGLESIAS, Plaintiff,

v.

The UNITED STATES, Defendant.

No. 08--464C.

United States Court of Federal Claims.

Dee. 22, 2010.

Background: Landlord flied action under

Contract Disputes Act (CDA) against

United States, as tenant of residence in

Ju_rez, Chihuahua, Mexico, demanding

compensation for amount of time of hold

over. United States moved for summary

judgment.

Holdings: The Court of Federal Claims,

FuteY, J., held that:

(1) Mexican statute that gave right to

landlord to increase rent on leased

premises if tenant requested extension

of lease did not apply to landlord's

claim;

(2) use general principles, due to lack of

directly applicable Mexican statute,

was not warranted;

(3) factual issue existed as to whether sin-

gle ten percent increase in monthly

rent was appropriate for unilateral ex-

tension of lease by United States;
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modifications issued pursuant to an "Options

clause," as here, are "signed only by the

contracting officer." FAR 43.1030o). The

regulations say nothing about requiring a

contractor's consent to exercise an option.

Modification 34 thus created a binding exten-
sion of Teamstaffs FSS contract without the

signature and return of the document by

Teamstaffs President. The Court does not

need to consider the circumstances under

which Teamstaff may have signed the docu-
ment.

At various stages, Top Echelon included

other grounds in support of its protest, but
the ni_or issues it raised are discussed

above. The Court considered all of Top Ech-

elon's arguments, and the failure to address

each and every contention in this opinion

should not be read to suggest that any argu-

ment was overlooked. None of Top Eche-

lon's arguments would have altered the VA's

selection of Teamstaff for the Dallas CMOP

faci_ty.

Conclus/on

Based upon the foregoing, the Court DIS-

MISSES Seaborn's protest for lack of stand-

ing, DENIES Top Echelon's motion for

judgment on the administrative record, and
GRANTS Defendant's and TeamstafFs mo-

tions for judgment on the administrative rec-

ord. The motions of Top Echelon and Team-

staff to supplement the administrative record

are GRANTED IN PART and DENIED IN

PART, as indicated in Section C above.

On or before October 6, 2011, counsel for

the parties shall carefully review this opinion

for competition-sensitive,, proprietary, confi-

dential, or other protected information, and

submit to the Court any proposed redactions

before the opinion is released for publication.

IT IS SO ORDERED.

Sheldon Peters WOLFCHILD,

et al., Plaintiffs,

Vo

UNITED STATES, Defendant.

Nos. 03-2684L, 01-568L.

United States Court of Federal Claims.

Aug. 5, 2011.

As Corrected Aug. 18, 2011.

Background: Lineal descendants of Mde-

wakanton Sioux who were loyal to United

States during 1862 Sioux uprising in

Minnesota sued United States for, inter

alia, breach of fiduciary duty based upon

government's management of property

originally provided for benefit of loyal

Mdewakunton. Following partial summary

judgment, 96 Fed.C1. 302, descendants

moved to amend complaint, government

moved for dismissal, and parties cross-

moved for summary judgment.

Holdings: The Court of Federal Claims,

Lettow, J., held that:

(1) descendants were not "tribe" within

meaning of Non-Intercourse Act;

(2) historic land-grant acts did not impose

specific money-mandating duty upon

government;

(3) historic land-grant acts did not impose

specific fiduciary duty upon govern-

ment;

(4) descendants' Fifth Amendment takings

claims were time-barred;

(5) Indian Judgment Distribution Act was

applicable to claims; and

(6) government erred in shifting burden

concerning identification and proof of

descent to descendants.

Motions granted in part and denied in part.

1. Indians _=q97

Although not guaranteed under assign-

ment system, in practice, Indian assignee's

land passes directly to his children upon his

death.
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2. Federal Courts _='1111

So long as underlying facts or circum-

stances relied upon by Court of Federal

Claims plaintiff may be proper subject of

relief, he ought to be afforded opportunity to

test his claim on merits. RCFC, Rule

i5(a)(2), 28 U.S.C.._

3. Federal Courts _'1111

Although Court of Federal Claims ought
to exercise liberally its discretion to grant

leave to amend, undue delay, bad faith or

dilatory motive on part of movant, repeated
failure to cure. deficiencies by amendments

previously allowed, undue prejudice to oppos-

ing party by virtue of allowance of amend-

ment, or futility of amendment may justify
denial of a motion for leave to amend.

RCFC, Rule 15(a)(2), 28 U.S.C.A.

4. Federal Courts _1111

Motion to amend may be deemed futile

by Court of Federal Claims if claim added by
amendment would not withstand motion to

dismiss. RCFC, Rule 15(a)(2), 28 U.S.C./_

5. Federal Courts _Hll

When party in Court of Federal Claims

faces possibility of being denied leave to

amend on ground of futility, that party must

demonstrate that its pleading states claim on

which relief could be granted, and it must

proffer sufficient facts supporting amended

pleading that claim could survive dispositive

pretrial motion. RCFC, Rule 15(a)(2), 28
U.S.CaL

6. Federal Courts _1071

Jurisdiction is threshold issue, and

Court of Federal Claims must satisfy itself

that it has jurisdiction to hear and decide

case before proceeding to merits.

7. Federal Courts _:_1111

When considering jurisdictional dispute,
Court of Federal Claims draws all reasonable

inferences in favor of plaintiff, and accepts as
true undisputed allegations in complaint.

8. Federal Courts ¢=1113

Plaintiff will not defeat jurisdictional

challenge in Court of Federal Claims by rely-

ing merely on allegations in complaint, but

55

must instead bring forth relevant, competent

proof to establish jurisdiction.

9. Federal Courts _1113

Court of Federal Claims plaintiff bears

burden of establishing by preponderance of

evidence court's subject matter jurisdiction
over its claim.

10. Federal Courts _1113

In establishing predicate jurisdictional

facts, Court of Federal Claims is not restrict-

ed to face of pleadings, but may review evi-

dence extrinsic to pleadings, including affida-

vits and deposition testimony.

11. Indians ¢_120, 174

Non-Intercourse Act bars land convey-

ances by Indians to non-Indians unless made

or ratified by Congress. 25 U.S.C.A. § 177.

12. Indians _="120, 174

Purpose of Non-Intercourse Act is to

prevent unfair, improvident, or improper dis-

position by Indians of lands owned or pos-

sessed by them to other parties, except Unit-

ed States, without consent of Congress and

to enable government, acting as parens patri-

ae for Ind/ans, to vacate any disposition of

their lands made without its consent. 25

U.S.C.A. § 177.

13. Federal Courts ¢=_1110

"Prudential standing" inquiry looks to

whether constitutional or statutory provision

on which claim rests properly can be under-

stood as granting persons is plaintiff's posi-

tion right to judicial relief.

See publication Words and Phrases
for other judicial constructions and def-
initions.

14. Federal Courts ¢_1110

Prudential standing inquiry asks wheth-

er interest sought to be protected by com-

plainant is arguably within zone of inierests

to be protected or regulated by statute or

constitutional guarantee in question.

15. Indians _120, 237

To establish standing under Non-Inter-

course Act, plaintiffs are required to demon-

strate that they represent entities that: (1)

were tribes at time land was alienated, and
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(2) remain tribes at time of suit. 25 U.S.C.A.

§ 177.

16. Federal Courts ¢=1110

Prudential standing doctrine represents

type of threshold question may be resolved

before addressing jurisdiction.

17. Indians _120, 237

United States _:_105

Lineal descendants of "loyal" Mdswak-

anton Sioux were not "tribe" within meaning

of Non-Intercourse Act, for purposes of

standing to maintain claim seeking remuner-

ation for lands allegedly granted by United
States government following 1862 uprising;,

although descendants' birth certificates dem-

onstrated shared anthropological or geo-

graphical connections through familial un-

ions, they did not show that descendants

constituted united community, existing and

riving under one leadership or government

and inhabiting particular territory. 25
U.S.C.A. § 177.

See publication Words and Phrases
for other judicial constructions and def-
initions.

18. United States ¢=125(3, 7)

United States, as sovereign, is immune

from suit save as it consents to be sued, and

terms of its consent to be sued in any court

define that court's jurisdiction to entertain
suit.

_9. Federal Courts _1072

United States _=_127(1)

Indian Tucker Act provides jurisdiction-

al platform for suit, but does not itself create

substantive right enforceable against govern-

merit by claim for money damages. 28

U.S.C.._ § 1505.

20, United States _=_125(5)

Plaintiff grounding its claim in Indian
Tucker Act must demonstrate that some oth-

er source of law creates money-mandating

right or duty that falls within ambit of waiver

of sovereign immunity. 28 U.S.C.A. § 1505.

21. United States _=_125(5)

Where plaintiff alleges that statute pro-

vides right or duty that falls within waiver of

sovereign immunity, for purposes of jurisdic-

tion under Indian Tucker Act, statute must

101 FEDERAL CLAIMS REPORTER

be fairly interpreted or reasonably amenable
to interpretation that it mandates right of

recovery in damages. 28 U.S.C.A. § 1505.

22. Federal Courts ¢=1072

If court determines that statute upon

which plaintiff relies does not impose upon

government duty which gives rise to claim

for money damages, court lacks subject mat-

ter jurisdiction over claim under Indian

Tucker Act. 28 U.S.C.A. § 1505.

23. Federal Courts _I081

Historic non:unplemented Congressional

acts providing for grant of lands to "loyal"

Mdewakanton Sioux following 1862 uprising

did not impose specific money-mandating

duty upon government, for purposes of

court's jurisdiction under Indian Tucker Act

as to action brought by lineal descendants of

Sioux, seeking remuneration for lands; plain

language of acts revealed that legislation

only permitted, not mandated, government to

provide lands to individual qualified Siotm

28 U.S.C.A. § 1505.

24. Federal Courts ¢_1072

While discretionary terms may trigger

presumption that statute is not money-man-

dating, for purposes of Indian Tucker Act

jurisdiction, presumption can be overcome by

intent of Congress and other inferences that

court may rationally draw from structure and

purpose of statute at hand. 28 U.S.C.A.

§ 1505.

25. United States ¢=105

Statute, or confluence of statutes and

regulations, can create fiduciary duty on part

of government which can give rise to claim

for damages under Indian Tucker Act. 28

U.S.C.A. § 1505.

26. Federal Courts _:_1081

Full fiduciary obligations ere applicable

to Indian Tucker Act jurisdictional require-

ments only if plaintiff identifies specific

rights-creating or duty-imposing statutory or

regulatory prescription, and if that prescrip-

tion bears hallmarks of conventional fiduciary

relationship. 28 U.S.C.A. § 1505.
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27. Federal Courts _=_1081

Historic non-implemented Congressional

acts providing for grant of lands to "loyal"

Mdewakanton Sioux following 1862 uprising

did not impose specific fiduciary duty upon

government, for purposes of court's jurisdic-

tion under Indian Tucker Act as to action

brought by lineal descendants of Sioux, seek-

ing remuneration for/ands; acts were direc-

tory propositions which did not impose any

specific fiduciary obligations that would ere-

ate trust relationship between Sioux and gov-

ernment. 28 U.S.C.A. 8 1505.

28. Federal Courts _1106

Limitations period applicable to Indian

Tucker Act claims is not subject to equitable

tolling or implied exceptions. 28 U.S.C./L

88 1505, 2501.

29. Federal Courts _1107

Filth Amendment takings claim accrues
when all events have occurred which fix lia-

bility of government and entitle claimant to

institute action. U.S.C.A. Cons_.Amend. 5;

28 U.S.C_. 8 2501.

30. Federal Courts _=1107

In context of Fifth Amendment, key

date for accrual purposes is date on which

plaintiffs land has been clearly and perma-

nently taken. U.S.C.A. Const-Amend. 5; 28

U.S.CA. § 2501.

31. Federal Courts ¢='1107

Proper focus, for accrual under statute

of limitations purposes in Fifth Amendment

takings action, is upon {_ne of government's

acts, not upon time at which consequences of

acts became most painful U.S.C.A. Const.

Amend. 5; 28 U.S.C./_ § 2501.

32. Federal Courts ¢='1107

Fifth Amendment takings claim only ac-

crues if claimant knew or should have known

that claim existed. U.S.C.A. Const.Amend.

5;28 U.S.C-_ 8 2501.

33. Federal Courts _=1107

Fifth Amendment taldngs claims

brought by lineal descendants of "loyal"

Mdewakanton Sioux, seeldng remuneration

for lands allegedlygranted by United States

government following1862 uprising,accrued

57

under Indian Tucker Act during year in

which United States allegedly began to fail to

provide lands under non-implemented Con-

gressional acts providing for grants.

U.S.CA. Const.Amend. 5; 28 U.S.C.A.

8§ 1505, 2.501.

34, Federal Courts _1107

"Continuing claims doctrine" applies

where plaintiffs claim is inherently suscepti-

ble to being broken down intoseries of inde-

pendent and distinct events or wrongs, each

having its own associated damages.

See publication Words and Phrases
for other judicial constructions and def-
initions.

35. Federal Courts _=1107

Continuing claims doctrine does not ap-

ply where single governmental action causes

series of deleterious effects, even though

those effects may extend long after initial
governmental breach.

36. Federal Courts ¢='1107

Continuing claims doctrine was inappli-

cable to time-barred Fifth Amendment tak-

ings claims brought by lineal descendants of

"loyal" Mdewakanton Sioux, seeking remu-

neration for lands allegedly granted by Unit-

ed States government following 1862 upris-

ing;, purported takings were accomplished

during I800s, and did not renew or replicate

each day or with each physical incursiori

upon lands at issue. U.S.C.A. Const_Amend.

5; 28 U.S.C.A. _ 2501.

37. United States e=105

Indian Trust Accounting Statute does

not apply as to claims centering on parcels of

land net subject to trust relationships or

governmental fiduciary duties. Department

of The Interior And Related Agencies Appro-

priations Act, 2004, § 1, 43 U.S.C.A. 8 1735

note.

38. Federal Courts _'1106

Statute of limitations applicable to

claims under Indian Tucker Act treats chil-

dren as if they were legally unable to file

suit, and allows filing within three years after

child reaches majority status. 25 U.S.C_A.

§ 177; 28 U.S.C.A. 8 2501.
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39. Statutes ¢=190, 208, 217.4

Where text of statute does not furnish

definitive answer as to interpretation of

terms, reference to context,legislativehisto-

ry, and canons_f statutory construction is
warranted.

40. Statutes ¢=223.2(1.1)

"In pari materia" canon of statutory con-

struction dictates that statutes addressing

same subject matter generally should be

read as if they were one law.

See publication Words and Phrases
for other judicial constructions and def-
initions.

41, United States ¢=105

Indian Judgment Distribution Act was

applicable to claims brought by lineal descen-

dants of "loyal" Mdewakanton Sioux, seeking

remuneration for lands allegedly granted by

United States government following 1862 up-
rising, since descendants constituted identifi-

able "group" of American Indians for pur-

poses of statute; term did not limit statutory

scope to judgments pertaining to singular

Indian entities, as opposed to judgments in

favor of grouped individuals. Distribution of

Judgment Act, § l(a), 25 U.S.C.A. § 1401(a);
25 C.F.R. § 87.1(g).

See publication Words and Phrases
for other judicial constructions and def-
initions.

42. United States ¢:_105

Indian Judgment Distribution Act was

applicable to claims brought by lineal descen-

dants of "loyal" Mdewakanton Sioux, seeking

remuneration for lands allegedly granted by

United States government following 1862 up-

rising, since remuneration pertained to

"funds appropriated in satisfaction of judg-

ment"; no separate Congressional appropria-
tion was necessary to trigger application of

Distribution Act, since exclusive statutory
mechanism already existed for funding of

potential judgments.. Distribution of Judg-

ment Act, § l(a), 25 U.S.C.A. § 1401(a); 28
U.S.C.A. § 2517; 31 U.S.C.A. § 1304.

See publication Words and Phrases
for other judicial constructions and def-
initions,

43. United States _105

United States government erred in shift-

ing burden concerning identification and

proof of descent to lineal descendants of"loy-
ar' Mdewakantun Sioux who sued govern-

ment, seeking remuneration for lands alleg-

edly granted by United States government

following 1862 uprising; pursuant to Indian

Judgment Distribution Act, government was

obiigated to undertake historical research to

determine appropriate templates by which to

adjudicate claimant eligibility. Distribution

of Judgment Act, § _[(a), 25 U.S.C.A.

§ 1401(a); 25 C.F.R. § 87.3.

West Codenotes

Recognized as Unconstitutional

25 U.S.C.A. § 1402(a)

25 U.S.C.A. § 1404

Erick G. Kaardal, Mohrrnan & Kaardal,

P.A., Minneapolis, MN, for Woffchild plain-
tiffs. With him on the briefs were W'flliam

F. Mohrman, Mohrman & Kaardal, P.A.,

Minneapolis, MN.

Jody It. Schwarz and Stephen Finn, Trial

Attorneys, Natural Resources Section, Envi-

ronment & Natural Resources Division, Unit-

ed States Department of Justice, Washing-

ton, D.C., for defendant. With them on the

briefs were Ignacia S. Moreno, Assistant At-

torney General, and Sam Costello, Daniel

Steele, and J. Nathanael Watson, Trial Attor-

neys, Environment and Natural Resources

Division, United States Department of Jus-

tice, Washington, D.C. Of counsel were Ken-

neth Dalton and James Porter, Office of the

Solicitor, Department of the Interior, Wash-

ingtan, D.C.

Jack E. Pierce, Pierce Law Firm, PA,

Minneapolis, MN, for the Cermak plaintiffs

and for.the Stephens, R. Cermak, J. Cermak,

Henderson, Kllngberg, Alkire, Arnold, and

Godoy groups of intervening plaintiffs.

Kelly H. Stricherz, Vermillion, SD, for the

Mozak group of intervening plaintiffs.

Garrett J. Horn, Horn Law Office, Yank-

ton, SD, for the Saul, Trudell, Taylor, Ferris,
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Henry, and Vassar groups of intervening

plaintiffs.

Creighten A. Thurman, Yankton, SD, for

the Cournoyer, Robinette, Kimbell, French,

and Wanna groups of intervening plaintiffs.

Elizabeth T. Walker, Walker Associates,

Alexandria, VA, for the anonymous Walker,

the Enyard, and the Kitto groups of inter-
vening plaintiffs.

Robin L. Zephier, Abourezk & Zephier,

PC, Rapid City, SD, for the Zephier group of

intervening plaintiffs.

Larry Leventhal, St` Paul, MN, for the

Barley group of intervening plaintiffs.

Wood R. Foster, Jr., Siegel, Brill, Group-

ner, Duffy & Foster, PA, Minneapolis, MN,

for the Lafferty, Blaeser, Whipple, and Lowe

groups of intervening plaintiffs.

Bernard J. Rooney, Amherst, WI, for the

Rooney group of intervening plaintiffs.

Scott A. Johnson & Todd M. Johnson,

Johnson Law Group, Minnetonka, MN, for

the Rocque group of intervening plaintiffs,

the Descendants of Joseph Courselle group

of intervening plaintiffs.

James L. Blair, Renaud, Cook, Drury, Me-

saros, PA, Phoenix, AZ, for the anonymous

Blair group of intervening plaintiffs. With

him on the briefs was Barry P. Hogan, Re-

hand Cook Drury Mesaros, PA, Phoenix, AZ.

Gary J. Montana, Montana & Associates,

Osseo, WI, for the Julia DuMarce group of

intervening plaintiffs.

Nicole N. Emerson, Lynn, Jackson, Shultz

& Lebrun, PC, Sioux Falls, SD, for the Gar-

reau group of intervening plaintiffs.

Douglas Kettering, Kettering Law Office,

Yankton, SD, for the Ke Zephier group of

intervening plaintiffs.

Randy V. Thompson, Nolan, MacGregor,

Thompson & Leighton, St. Paul, MN, for the

Abrahamson group of intervening plaintiffs.

Frances Felix, pro se, Minneapolis, MN,

for herself and members of her immediate

family as intervening plaintiffs.

I. A brief recitation of the relevant facts is provid-
ed in this decision. A detailed account of the
historical background of this case can be found
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Royce Deryl Edwards, Jr., Joplin, MO, for

the Robertson-Vadnais group of intervening

plaintiffs.

Rory King, Bants, Gos_h & Cromer, LLC,

Aberdeen, SD, for the Marvel Jean DuMarce

group and the ¥oungbear group.

Brian L Radke, Radke Law Office, P.C.,

Sioux Falls, SD, for the Schroder group of

intervening plaintiffs.

OPINION AND ORDER

LETrOW, Judge.

On December 21, 2010, the court issued

the seventh opinion in this long-pending liti2

gation involving appro_drnatedy 20,750 per-

sons of Indian descent. Wolf child v. United

Sta/es, 96 Fed.Cl. 302, 310 (2010) ("Wolfchild

VII"). In that decision, the court held that

plaintiffs are entitled to certain funds derived

from leasing and licensing lands that had

been secured and reserved for eEgible Indi-

ans pursuant to Appropriations Acts passed

in 1888, 1889, and 1890. Id. at 352. The

parties have since stipulated to the amount of

funds at issue as of January 1, 2011. The

case is now before the court on pending

cross-motious for summary judgment re-

specting persons who qualify as proper

claimants to those funds, and on the related

matter of whether the Indian Tribal Judg-

ment Funds Use or Distribution Act, 25

U.S.C. §§ 1401-1408, applies to any judg-

ment entered in this case. In addition, since

the court's opinion of December 21 was ren-

dered, plaintiffs and plaintiff-intervenors
have filed numerous motions to amend com-

plaints and motions for summary judgment

on a variety of additional substantive claims.

FACTS l

As of 1862, the Minnesota Sioux consisted

of four bands known as the Mdewakanton,

the Wahpakoota (together comprising the

"lower bands"), the Sisseton, and the Wahpe-

ten (comprising the "upper bands"). Wolfch-

lid VII, 96 Fed.C1. at 311-12. At that time,

the relationship between the Minnesota

Sioux and the United States was defined and

in this court's prior opinions, including especial-

ly its most recent opinion, Wolfchild VII, 96

Fed.Cl. 302.
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governed by a series of treaties,which pro-

vided generally for the supply of land and
funds to the Sioux. Id. at 312-13. In Au-

gust of 1862, individualsfrom each of the

four bands revolted against the United

States,killingsettlers,destroying and dam-

aging property, and breaching the treaties
then held with the United States. Id. at 313.

As a consequence, the United States annulled

its treaties with the Sioux, which had the

effect of, among other things, voiding the

annuities that had been granted to the Sioux

under those treaties. Id. Additionally, the
United States confiscated the Sioux lands of

Minnesota and later directed that the Sioux

be removed to tracts of land outside the

limits of the then-existing states. Id. These

stops were accomplished by two legislative

actions taken by Congress and signed by

President Lincoln" in 1863: the Act of Febru-

ary 16, 1863, ch. 37, 12 Stat, 652, and the Act

of March 3, 1863, ch. 119, 12 Stat_ 819 (to-

gether, "the 1863 Acts"). I&

Some of the Sioux, however, remained loy-

al to the United States during the uprising

by either not participating in the revolt or

acting affirmatively to save the settlers.

Wolfehild VII, 96 Fed.Cl. at 313. By their

actions, those Sioux severed their tribal rela-

tionships. Although Congress voided all

treaties with the Sioux, in the 1863 Acts it

recognized the loyalty--and ensuing hard-

ship--of those "friendly Siotvc" Id. at 313-
14. In Section 9 of the Act of February 16,

1863, Congress authorized the Department of

the Interior to assign up to eighty acres of

public land to each friendly Sioux=

[T]he Secretary of the Interior is hereby

authorized to set apart of the public lands,

not otherwise appropriated, eighty acres in

severalty to each individual of the before-

named bands [the Sisseton, Wahpeton,

• Mdewakanton, and Wahpakoota of the Da-

kota or Sioux Indians] who exerted himself

in rescuing the whites from the late massa-

cre [by] said Indians. The land so set

apart ... shall not be aliened or devised,

except by the consent of the President of

2. The relationship between the two Acts of 1863
was a point of dispute resolved in the court's
prior opinion. See Wolfchild VII, 96 Fed.CI. at
314-15. Ultimately, the court concluded that the
text and legislative history of the Acts demon-
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the United States, but shall be an inheri-

tance to said Indians and their heirs forev-

er.

Act of February 16, 1863, ch. 37, § 9, 12 Stat,
at 654.

Two weeks after enacting this statute,

Congress passed a second act providing for

the friendly Sioux. The second Act of 1863.

supplemented the first Act in important re-

spects. Section 1 provided that the Presi-

dent was "authorized ... and directed to

assign to and set apart" "outside of the limits

of any state" eighty acres of "good agricul-

tural lands" for all of the Sioux, regardless of

loyalty. Act of March 3, 1863, ch. 119, § 1,

12 Star. at 819. This grant of land "appeared

to be an attempt to address the fact that the

first Act of 1863 eonfmeated all Sioux land,

leaving the Sioux with no direction as to

where they might make a new home."

Wolfchild VII, 96 Fed.C1. at 314. In Section

4 of the second 1363-Act, Congress provided

for the friendly Sioux specifically:

[I]t Shall be lawful for [the] Secretary [of

the Interior] to locate any meritorious indi-

vidual Indian of [the four] bands, who ex-

erted himself to Save the lives of the

whites in the late massacre, upon [the for-

mer Sioux reservation lands] on which the

improvements are situated, assigning the

same to him to the extent of eighty acres,

to be held by such tenure as is or may be

provided by law... [provided] [t]hat no

more than eighty acres shall be awarded to

any one Ind/an, under thisor any other
act.

Act of March 3, 1863,ch. 119,§ 4,12 Stat.at

819.z Ultimately,no lands were provided to

the friendlySioux pursuant to the 1863 Acts;

however, neither act has been repealed.

WolfchildVII,96 Fed.Cl. at 315.

After additionalfailedlegislativeattempts

to provide for the friendly Sioux, in 1888,

1889,and 1890,Congress enacted Appropria-

tionsActs which provided fundsto the Secre-

tary of the Interiorwith an accompanying

mandate to purchase forthose friendlySioux

strated that the second Act of 1863 did not super*
sede the first Act; rather, the two had distin-

guishable scopes and were complementary in
their application. See id.
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who belonged to the Mdewakanten band spe-
cifically ('loyal Mdewakanton") land, agricul-

tural implements, and livestock. See Wolf ch-

lid VII, 96 Fed.Ck at 315-18; Act of Aug. 19,

1890, ch. 807, 26 Stat. 336, 349; Act of Mar.

2, 1889, ch. 412, 25 Stat. 980, 992--93; Act of

June 29, 1888, ch. 503, 25 Stat. 217, 228-29.

Unlike the prior unsuccessful Acts of 1863,

under the 1888, 1889, and 1890 Appropria-
tions Acts, land and other goods were pur-

chased for th e loyal Mdewakantou. Wolf ch-

ild V//, 96 Fed.Cl. at 318. The land ("1886

lands") was conveyed to eligible Mdewakan-
ton under an assignment system, pursuant to

which rifle v_es retained in the United States'
_name, preventing alienation and sale to oth-

ers. Id.

[1] The text delineating the beneficiary

class in each Appropriation Act varied in

minute respects, but the essential thrust of

the Acts was Congress' desire that loyal
Mdewakanton would be identified as those

Mdewakanton who had severed their tribal

relations and who had either remained in, or

were removing to, Minnesota as of May 20,

1886. 3 To determine the persons who would

be considered' "loyal" Mdewakanten under

Congress' definition and thus would receive

the benefits of the Appropriations Acts, the

Department of Interior relied upon two can-

suses: the McLeod listing and the Henten

listing. Wolf child VII, 96 Fed.C1. at 316.
The McLeod listing was generated in 1886 by

U.S. Special Agent Walter McLeod and list-
ed all of the full-blood Mdewakantons re-

mainingin Minnesota at the time. I& Under

the Secretary's direction, on January 2, 1889,

a supplementary census was taken by Robert

B. Henten, Special Agent for the Bureau of

Indian Affairs ("BIA"), of the Mdewakanton

3. See Act of Aug. 19, 1890, 26 Stat. at 349 (defin-
ing the beneficiary class as "full and mixed blood
Indians in Minnesota heretofore belonging to the
M[de]wakanton band of Sioux Indians. who have
resided in said State since the twentieth day of
May. eighteen hundred and eighty-six, or who
were then engaged in removing to said State,
and have since resided therein, and have severed
their tribal relations"); Act of Mar. 2. 1889. 25
Stat. at 992 (defining the beneficiary class as
"full-blood Indians, in Minnesota heretofore be-
longing to the M[de]wakanton band of Sioux
Indians. who have resided in said State since the
twentieth day of May eighteen hundred and
eighty-six, or who were then engaged in remov-
ing to said State, and have since resided therein.
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living in Minnesota since May 20, 1886. Id.

That listing included some mixed bloods.

Together, these listings were used to distrib-

ute the benefits of the Appropriations Acts to

those persons whose names appeared on the

lists, and subsequently, to lineal descendants

of those listed persons. Id _

Eventually, funds were generated by and

derived from the 1886 lands, which monies

were placed in Treasury trust fund accounts.

Wolfchild VII, 96 Fed.C1. at 319-21. Some
of these funds were obtained from a transfer

of a portion of the 1886 lands by the United

States to the Upper Mississippi River W_fld

Life and Fish Refuge ("the Wabasha Land

Transfer"). Id_ at 319-20. The remaining

portion of the money, however, stemmed

from Interior's policy of leasing or licensing
1886 lands for fair market value where no

eligible Mdewakanton or lineal descendant

was available for a land assignment. Id. at

320. In 1975, the BIA performed a detailed

accounting of all funds derived from the 1886

lands then held by the Treasury. Id. at 321.

Around the same time, Congress altered

significantly the status of the 1886 lands. In

1980, Congress provided that the 1886 lands

which '2vere acquired and are now held by

the United States for the use or benefit of

certain Mdewakanton Sioux Indians," would

henceforth be "hel d by the United States ...
in trust for" three Indian communities--the

Shakopee Mdewakanton Sioux Community,

the lower Sioux Community, and the Prairie

Indian Community--wh/ch had formed in the

vicinity of the several 1886 land purchases.

Act of 1980, Pub.L. No. 96-557, 94 Stat. 3262

("1980 Act"). That legislation, however, did

not address the funds derived from the 1886

and have severed their tribal relations"); Act of
,lune 29. 1888, 25 Star. at 228 (defining the
beneficiary class as "full-blood Indians in Minne-
sota. belonging to the M[de]wakanton band of
Sioux Indians, who have resided in said State
since the twentieth day of May, A.D. eighteen
hundred and eighty-six, and severed their tribal
relations").

4. "Although not guaranteed under the assign-
ment system, in practice, an assignee's land
would pass directly to his children upon his
death." Wolfchild v. United States. 62 Fed,C[.
521. 529 (2004) ("Wolfchild I ").
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lands then being held by the Treasury. Nev-

ertheless, in 1981 and 1982 those funds were

distributed- to ,the three communities.

Wolf child VIi, 96 Fed.CL at 323-24. 5

101 FEDERAL CLAIMS REPORTER

PROCEDURAL HISTORY

Plaintiffs aver that they are lineal descen-

dants of the loyal Mdewakanton. See

Wolfchild I, 62 Fed.Cl. at 524. They filed

their complaint in this case on November 18,

2003, and since that time the number of

plaintiffs has grown to approximately 20,750

persons. 6

On October 27, 2004, the court granted

partial summary judgment for plaintiffs,

holding that a trust for the benefit of the

loyal Mdewakanton and their lineal descen-

dants was created by the Appropriations
Acts. See Wolf child I, 62 Fed.C1. at 555. 7

Approximately two and one half years after

that decision, the government interposed a

motion to certify the court's decisions in

Wolf child I, Wolfchild H, and Wolfchild IlI

for interlocutory appeal under 28 U.S.C.

§ 1292(d). See Wolfchild v. United States,

78 Fed.Cl. 472 (2007) ("Wolf child V"). The

court granted the government's motion in

part and certified the questions of whether

the Appropriations Acts created a trust for

the loyal Mdewakanton and their lineal de-

sceadants, and whether, ff the Acts created

such a trust, Congress terminated that trust

with the 1980 Act. Id. at 485. The Federal

Circuit granted interlocutory appeal of those

two questions, and reversed this court's con-

clnsions in both respects. See Wolfchild u

United State¢ 559 F.3d 1228, 1231 (Fed.Cir.

5. A detailed description of the historical genesis

of the three communities and the role they
played in the events of this case is provided in
the court's immediately prior opinion. See
Wolfchild VIL 96 Fed.Cl. at 318-19. In brief, the
communities are organized as independent enti-
ties under the Indian Reorganization Act, Act of
June 18, 1934, ch. 576, 48 Slat. 984 (also known
as the Wheeler-Howard Ac0 (codified as amend-

"ed at 25 U.S.C. _ 461-79). [d. "'Although
[some] loyal Mdewakanton [and their descen-
dants] resided in the three communities, the
three communities were [not] and are not exclu-
sively comprised of descendants of the loyal Mde-
wakanton, and many of the descendants of the
1886 Mdewakantons are not enrolled members

of any of the three communities." Wolfchild VII,

2009) C'Wolfchild VI "), cert den/ed, -- U.S.

--, 130 S.Ct. 2090, 176 L.Ed.2d 755 (2010).

The court of appeals concluded that the

Appropriations Acts did not create a trust for

the benefit of the loyal Mdewakanton nor did

they vest title, legal or otherwise, in that

grollp, notwithstanding the language and us-

age reflected in the land assignments and

certain historical legal memoranda. Wolfch-

i/d V/, 559 F.3d at 1240--41, 1249. It con-

cluded instead that "the Appropriations Acts

are best interpreted as merely appropriating

funds subject to a statutory use restriction."
Id. at 1240. The court determined as well

that the 1980 Act extinguished any trust that

would have been created by the Appropria-
tions Acts. Id. at 1259-60. The Federal Cir-

cuit remanded the case to this court to ad-

dress one outstanding question: %vhether it

was lawful for the Interior Department, fol-

]owing the 1980 Act, to transfer to the three

communities approximately $60,000 in funds

that had been collected as proceeds from the

sale, use, or leasing of certain of the 1886

lands, given that the 1980 Act was silent as

to the disposition of those funds." Id. at
1259 n. 14.

On December 21, 2010, in Wolfchild VII,

this court granted partial summary judgment

to plaintiffs respecting entitlement to those
funds derived from the 1886 lands and held

in trust accounts prior to 1981 and 1982; 96

Fed.Cl. at 352. After rejecting both statute-

of-limitatioas and jurisdictional challenges,

the court concluded that the government act-

ed without authority and in contravention of

the Appropriations Acts when it distributed

the funds to the three communities as op-

96 Fed.CI. at 319 (internal quotation marks omit-

ted).

6. Plaintiffs number about 7.500 persons, and 41

separate groups totaling about 13,250 people

were granted leave to intervene as plaintiffs. See
Wolfchild v. United States, 77 Fed.C[. 22, 31-35
(2007) ("Wolfchild IV ").

7. The government's motion for reconsideration
of this decision was denied in Wolfchild v. United
States, 68 Fed.Ct. 779 (2005) ("WolfchiM H").
The court addressed procedural issues in Wolfch-
iM v. U_dted States, 72 Fed.Cl. 511 (2006)
("Wolfchild IlI "), and Wolfchild /V, 77 Fed.Cl.
22.

A60

Case: 12-5035      Document: 82     Page: 148     Filed: 11/13/2012



WOLFCHILD v. U.S.
Citeas IOl Fed.eL 54 (2011)

posed to the lineal descendants of the loyal

Mdewakanton. See id at 331-48. The court

concluded that plaintiffs' entitlement did not

extend, however, to funds traceable to the'
Wabasha Land Transfer. See ic£ at 346.

This was so because the 1944 Act dictating

the transfer of those lands "provided that the

•.. funds be paid to a broader set of benefi-

ciaries and conferred upon the Secretary

supplemental authority to distribute those

funds, thus freeing the disbursement of the

Wabasha hinds from the statutory restric-

tions of the Appropriations Acts." Id.

The court determined as well that the 1980

Act did not terminate plaintiffs' entitlement
to the funds accrued before that law took

effect because "the 1980 legislation dealt only

with the 1886 lands, and because such funds

were collected and [were to be] disbursed

pursuant to authoi-ity derived by the Seere-

tar'] from the Appropriations Acts." Wobrch-

//d V/I, 96 Fed.Cl. at 349. However, because

the 1980 Act created a trust for the three

communities, with the 1886 lands constituting

the trust corpus, the court concluded that

after 1980, but not before, "the three commu-

nities, not the plaintiffs, would be entitled to

any income derived from those lands because
the communities have become the trust bene-

ficiaries." Id. In sum, the court held that "as

lineal descendants of the 1886 Mdewakanton,

plaintiffs were entitled to the funds derived

from leasing and licensing [of] the 1886 lands

prior to the passage of the 1980 Act," exclud-

ing those funds traceable to the Wabash

Land Transfer. Wolfchild VII, 96 Fed.Cl. at

351.

In that same opinion, the court addressed

motions to amend complaints filed by the

Julia DuMarce Group and the Harley D.

Zephier Group of plaintiff-mtervenors.

Wolf child VII, 96 Fed.C1. at 335-36. Those

motions sought to add claims based upon the

Act of February 16, 1863: The court granted

leave to amend such that the parties could

address "the salient threshold question ...

[of] whether the first Act of 1863 can be read

as giving rise to a money-mandating duty

under controlling precedent," a question

which, at that time, none of the-parties had
addressed_ Id at 336.

63

Following a status conference held Janu-

ary 21, 2011, the parties and the court identi-

fied the three remaining issues that were

required to be resolved before the court
could enter final judgment in this case.

Those issues were: (1) the amount-of money

involved in the claim delineated in the

Wolfchild VII opinion, (2) the persons who

qualified as proper claimants in this case, and

(3) the role, if any, of the 1863 Acts. See

Scheduling Order, Wolf child v. United

States, No. 03-2684 (Fed.Ck Jan. 21, 2011),

ECF No. 843. On March 7, 2011, the parties

stipulated that the funds to which plaintiffs

are entitled pursuant to the court's opinion in

Wolfchild VII, brought forward to January 1,

2011, are in the amount of $673,944.00. See

Stipulation as to 1886 Funds, Wolfchild v.

United States, No. 03-2684 (Fed.C1. filed

Apr. 1, 2011), ECF No. 1030. The latter two

issues involving eligible claimants and the

role of the 1863 Acts remain, however, a.

source of significant dispute in this case.

Plaintiffs and many plaintiff-intervenors

have filed motions to amend their respective

complaints to incorporate claims based upon

both Acts of 1863 and claims grounded in the

Indian Non-Intercourse Act_ 25 U.S.C. § 177

CNon-Intercourse Act"). Plaintiffs have

also filed a motion for summary judgment on

the issue of claimant eligibility as to the

• stipulated funds, in which motion plaintiff-

intervenors have also joined. Attendant to

the issue of claimant eligibility, plaintiffs and

plaintiff-intervenors have submitted exten-

sive materials relating to their respective

genealogies.

The government opposes plaintiffs' and

plaintiff-intervenors' proposed amendments,

arguing that such amendments would be fu-

tile. Def.'s Mere. in Support of Its Motion to

Dismiss ("Def.' s Mere.") at 21. The govern-

ment additionally has filed a motion to dis-

miss or, in the alternative, a cross-motion for

summary judgment, as well as a motion to

defer consideration of eligibility under Rule

56(f) of the Rules of the Court of Federal

Claims ("RCFC"), which rule has recently

been revised to become Rule 56(d). Among

other things, the government has requested
that the court defer consideration of the facts

submitted by plaintiffs concerning their re-
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spective genealogies until the court resolves

the outstanding issues of generic entitlement.

A hearing was held on the pending motions

on May 13, 2011.

After full briefing of the dispositive mo-

tions had been completed and the hearing

was held, the government raised an entirely

new and significant issue of law in a joint

status report filed May 27, 2011. In that

report, the government contended that the

Indian Tribal Judgment Fund Use or Distri-

bution Act, Pub.L. No. 93-134, § 1, 87 Stat.
466 (1973) (codified as amended at 25 [;.S.C.

§§ 1401-08) ("Indian Judgment Distribution

Act"), applies to any distribution of funds

that may occur as a result of a final judg-

ment in this case. On June 3, 2011, the court

requested that the parties fde supplemental

briefs addressing the potential applicability

of the Indian Judgment Distribution Act to

this case, and those briefs have been filed.

The pending motions accordingly are ready

for disposition.

I. MOTIONS TO AMEND

COMPLAINTS

Applicable Criteria

[2, 3] Under RCFC 15(a)(2), "It]he court

should freely give leave [to amend pleadings]

When justice so requires." So long as "the

underlying facts or circumstances relied upon

by a plaintiff may be a proper subject of

relief, he ought to be afforded an opportunity

to test his claim on the merits." Foman v.

Davi_ 371 U.S. 178, 182, 83 S.Ct. 227, 9

L.Ed.2d 222 (1962); see a/so Mitsui Food4

Inn v. United States, 867 F.2d 1401, 1403-04

(Fed.Cir.1989). Although a court ought to

exercise liberally its discretion to grant leave

to amend, "'undue delay, bad faith or dilato-

ry motive on the part of the movant, re-

peated failure to cure deficiencies by amend-

ments previously allowed, undue prejudice to

the opposing party by virtue of allowance of

the amendment, [or] futility of amendment,'

may justify the denial of a motion for leave to

amend." Mitsui Foods, 867 F.2d at 1403-04

(quoting Foma_, 371 U.S. at 182, 83 S.Ct.

227); see also Henry E. & Nancy Horton

Barrels Trust ex tel Cornell Univ. v. United

States, 88 Fed.C1. 105, 111 (2009), aft'd, 617

F.3d 1357 (Fed.Cir.2010). Where one of
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these adverse factors exists, denial of the

request for leave to amend is appropriate.

See Te-Moak Bands of W. Shoshone Indians

ofNen v. United States, 948 F.2d 1258, 1261
(Fed.Cir.1991) (affirming Claims Court's de-

nial of motion to amend pleadings based on

undue delay and failure to cure in an earlier-

allowed amendment); Mitsui Foods, 867

F.2d at 1403-04 (Court of International

Trade's denial of motion to amend justified

upon "apparent futility"); Rock_weU Automa-

tio_ Inn v. United States, 70 Fed.CL 114,

122-24 (2006) (denial of motion to amend

pleadings due to decade-long delay and prior

opportunities to seek amendment).

[4, 5] Regarding futility, "[a] motion to

amend may be deemed futile if a claim added

by the amendment would not withstand a

motion to dismiss." Shoshone Indian Tribe

of the Wind River Resert_iov_ Wyo. v.

United States, 71 Fed.Cl. 172, 176 (2006)

(citing Slovacek v. United State¢ 40 Fed.C1,

828, 834 (1998)). In this regard, "[w]hen a

party faces the possibility of being denied

leave to amend on the ground of futility, that

party must demonstrate that its pleading

states a claim on which relief could be grant-

ed, and it must proffer sufficient facts sup-

porting the amended pleading that the claim

could survive a dispesitive pretrial motion."

Kemin Foods, L.C. v. Pigmentos Vegetales

Del Car_ro S.A. de C.V., 464 F.3d 1339, 1354-

55 (Fed.Cir.2006); see also Cultor Corp. v.

A.E. Staley Mfg. Co., 224 F.3d 1328, 1333

(Fed.Cir2000) ("[Plaintiff] has not made a

colorable argument of possible success ....

Futility was apparent, and is adequate

grounds for the denial of leave to amend.");

Webster v. United Stales, 74 Fed.C1. 439, 444

(2006) (denying motion toamend where pro-

posed claims were based upon statute that

did not provide a predicate for jurisdiction).

[6-8] At this juncture, the court must

consider also the standard governing juris-

dictional challenges, as those objections form

the basis of the government's futility argu-

ments. "'Jurisdiction is a threshold issue

and a court must satisfy itself that it has

jurisdiction to bear and decide a _use before

proceeding to the merits.'" Ultra-Precision

Mfg. Lb£ v. Ford Motor Co., 338 F.3d 1353,
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1356 (Fed.Cir.2003) (quoting PIN�NIP, Inc.

v. Platte Cher_ Co., 304 F.3d 1235, 1241

(Fed.Cir.2002)); sse also Steel Co. v. Citizens

for a Better EnvY, 523 U.S. 83, 88-89, 118

S.Ct` 1003, 140 L.Ed.2d 210 (1998). When

considering a jurisdictional dispute, the court

draws all reasonable inferences in favor of

the plaintiff and accepts as true the undisput-

ed allegations inthe complaint. De Maio u

United Stage¢ 93 Fed.CL 205, 209 (2010)

(citing Hamlet v. United States, 873 F.2d

1414, 1415-16 (Fed.Cir.1989)). Nonetheless,

a plaintiff win not defeat a jurisdictional chal-

lenge by "rely[ing] merely on allegations in

the complaint, but must instead bring forth

relevant, competent proof to establish juris-

diction." Murphy v. United State¢ 69 Fed.

GI. 593, 600 (2006).

[9, 10] Ultimately, it is the plaintiff who

bears the burden of establishing by a prepon-

derance of the evidence the court's subject

matter jurisdiction over its claim. See

McNutt v. General Motors Acceptance Corp.

of Ind,, 298 U.S. 178, 189, 56 S.Ct. 780, 80
L.Ed. 1135 (1936); M. Maropakis Carpentry,

Ina v. United States, 609 F.3d 1323, 1327

(Fed.Cir.2Ol0). "In establishing the predi-

cate jurisdictional facts, a court is not re-

stricted to the face of the pleadings, but may

review evidence extrinsic to the pleadings,

"including affidavits and deposition testimo-

ny." Cedars_inai Med. Ctr. v. Watkins, 11

F.3d 15q3, 1584 (Fed.Cir.1993) (citing Land

v. Dollar, 330 U.S. 731, 735 n. 4, 67 S.Ct`

1009, 91 L.Ed. 1209 (1947); Reynolds v.

Array & Air Force Exchange Sere., 846 F.2d

TI6, 747 (Fed.Cir.1988)).

B. Amendments Based on the Indian

Non-Intercourse Act

[11, 12] The Indian Non-Intercourse Act

provides, in relevant part:

No purchase, grant, lease, or other convey-

ance of lands, or of any title or claim

thereto, from any Indian nation or tribe

of Indians, shall be of any validity in law

8, The current version of the Non-Intercourse Act

was enacted as Section 12 of the Trade and

Intercourse Act of 1834. ch. 161. 4 Stat. 730.

See Mountain States TeL & Tel. Co. v. Pueblo of

Santa Aria, 472 U.S. 237. 242 n. 9, 105 S.Ct.

2587, 86 L.Ed.2d 168 (1985).
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or equity, unless the same be made by

treaty or convention entered into pursuant

totheConstitution.

25 U.S.G. § 177 (emphasis added),s The

Non-Intercourse Act "bars conveyances by

Indians to non-Indians unless made or rati-

fiedby Congress." Seneca Nation of Indi-

ans v. New York, 882 F.3d 245, 248 (2rid

Cir.2004); see also Catawba Indian Tribe of

S. Car. v. United States, 982 F.2d 1564, 1566

(Fed.Cir.1993) (Under the Non-Intercourse

Act, "transfers of title to Native American

lands [a]re prohibited unless [made] pursuant

to a treaty approved by the United States.").

Its purpose is to "prevent unfair, improvi-

dent, or improper disposition by Indians of

lands owned or possessed by them to other

parties, except the United States, without the

consent of Congress and to enable the [g]ov-

ernment, acting as pavens patriae for the

Indians, to vacate any disposition of their

lands made without its consent." Federa/

Power Comm'n v. Tuscarora Indian Natio_

362 U.S. 99, 119, 80 S.Ct` 543, 4 L.Ed.2d 584

(1960)..

Plaintiffs contend that they have a viable

claim under the Non-Intercourse Act on two

grounds. First, plaintiffs aver that because

Interior has "never hflfi]led its obligations to

set aside a land base for the friendly Sioux

from the former Sioux reservation," it has

contravened the Non-Intercourse Act. Pls.'

Mot. for Suture. Judgment CPls.' Mot.") at

17. Plaintiffs' second claim under the Non-

Intercourse Act is less succinctly stated and

reflects historical facts upon which the par-

ties do not agree.

The parties concur that in 1865 Reverend

Samuel D. Hinman identified twelve sections

of land in Minnesota to set aside for the

friendly Sioux pursuant to the 1863 Acts. See

Def.'s Mem. at 8; Pls.' Mot. at 92 Plaintiffs

contend those twelve sections of land were

identified at the request of the Secretary and

were set aside for the friendly Sioux, but no

transfers, assignments, nor allotments to in-

dividual Sioux were made due to hostility

9. Reverend Hinman was a prot&g& of Bishop

Henry B. Whipple, a man who had lobbied for

benefits for the friendly Sioux after the uprising.

PIs.' Mot. at 9.
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from white settlers in the area of those sec-

tions. Pls.' Mot. at 9; see also Pls.' Resp. at

1-2. Two years later, the twelve sections of

land, along with all former Sioux reservation

lands, were conveyed through public sale

pursuant to a proclamation by President An-
drew Johnson. Pls.'Mot. at 9.Plaintiffsaver

that the twelve sections of land, once set

aside, "remained their tribal, aboriginal

lands." Id, at 23. They argue that the

publicsaleof those twelve sectionsconstitut-

ed a violationof the Non-Intercourse Act. [d,
at 24? o

• The government contends that although

the Secretary approved Reverend Hinman's

identification of the twelve sections as puta-

tive set as/des for the loyal Sioux, those

twelve sections were never actually set aside

and no land grants under the 1863 Acts were

ever made. Def.'s Merr, at 8.11 It argues

that the identification of land for future pos-

sible grants to the friendly Sioux is thus an

insufficient basis for plaintiffs' claims because

plaintiffs never obtained any vested interests

in those lands. Id. at 51. The government

responds as well that the Non-Intercourse

Act does not apply to actions taken by the

United States, that plaintiffs and plaintiff-
intervenors are not a "tribe" within the

meaning of the Act, that the twelve sections

of land were not tribal lands, and that the

Non-Intercourse Act is not a money-mandat-

ing statute upon which to base a claim in this

court. Def.'s Mem. at 44-63. Additionally,

the government asserts that any claims

grounded in the 1863 Acts are barred by the

statute of limitations. Id. at 35. The factual

disputes over the twelve sections of land

need not be resolved because plaintiffs' claim

based upon the Non-Intercourse Act fails for
other reasons.

[13,14] In every case brought in federal

court,the plaintiffmust establishitsstanding

to bring sni_ See Elk Grove Unified Scl_

10. in related vein. plaintiffs contend that the

public sage of the lands breached the first Act of
1863 because that Act dictated that once the
Secretary set aside the public lands for the
friendly Sioux, the consent of the President was
required to alienate or devise such land. PIs.'
Mot. at 23. This argument fails under plaintiffs"
own version of events because the sale of such

land was prem!sed upon a proclamation by Pres-
ident Johnson authorizing the sale of all former
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Dist. u Newdew, 542 U.S. 1, 11, 124 S.Ct.

2301, 159 L.Ed.2d 98 (2004). The Supreme

Court's "standing jurisprudence contains two

strands: Article III standing, which enforces

the Constitution's case-or-controversy re-

quirement, see Lujan v. Defenders of Wild-

life, 504 U.S. 555, 559-62 [112 S.Ct. 2130, 119

L.Ed.2d 351] (1992);. and prudential stand-

ing, which embodies 'judicially self-imposed

limits on the exercise of federal jurisdic-

tion.'" Elk Grove, 542 U.S. at 11-12, 124

S.Ct. 2301 (quoting A//en v. Wr/ght, 468 U.S.

737, 751, 104 S.Ct. 3315, 82 L.Ed.2d 556

(1984)). Prudential standing looks to wheth-

er "the constitutional or statutory prevision

on which the claim rests properly can be

understood as granting persons in the plain-

tiffs position a right to judicial relief."

Warth v. Seldin, 422 U.S. 490, 500, 95 S.Ct.
2197, 45"L.Ed.2d 343 (1975); see also McKin-

hey v_ United States Dep't of Treasury, 799

F.2d 1544, 1549-51 (Fed.Cir.1986). In other

words, it asks *'whether the interest sought

to be protected by the complainant is argu-

ably within the zone of interests to be pro-

tected or regulated by the statute or consti-
tutional guarantee in question." Assoc/at/on

of Data Processing Serv. _s., Ina v. Camp,

397 U.S. 150, 153, 90 S.Ct. 827, 25 L.Ed.2d

184 (1970); see also Valley Forge Christian

Cog v. Americans United for Separation of

Church and State, Ina, 454 U.S. 464, 475,

102 S.Ct. 752, 70 LEd.2d 700 (1982).

[15] As made explicit by the text of the

statute, a fundamental requisite to maintain-

ing a claim based upon the Non-Intercourse

Act is that the claimants constitute an Indian

tribe (or nation). See 25 U.S.C. § 177 ("from

any Indfizn nation or tribe of Indians ")

(emphasis added); .Seneca No£/org 382 F.3d

at 258 ("In order to establish a violation of

the Non-Intereourse Act, [plaintiffs] are re-

quired to establish that: (1) they are an

Indian tribe .... ") (emphasis added); Gold-

Sioux reservatioh laud, of which the twelve sec-

tions were a part.

I 1. The parties concur that sometime between

1868 and 1869, a further attempt to set aside

land under the 1863 Acts was made but ultimate-

ly those lands were never set aside. Pls.' Mot. at

9-10; Def.'s Mere. 8-9.
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en Hill Paugussett Tribe of Indians v.

Weicker, 39 F.3d 51, 56 (2d Cir.1994) (same);

Mashpve Tribe v. Secretary of Interior, 820

F.2d 480, 482 (Ist Cir.1987) (same). Specifi-

cally, plaintiffs are required to demonstrate

that they "represent entities that (1) were

tribes at the time the land was alienated and

(2) remain tribes at the time of suit." Mash-

pee Tr/be, 820 F.2d at 482.

This element is required not only for sub-

stantive relief under the statute, but it is also

a firmly-established requisite for standing to

bring a claim under the Non-Intercourse

Act. See San Xavier Dev. Auth. v. Charles,

237 F.3d 1149, 1152 (9th Cir.2001) ("0nly

Indian tribes may bring § 177 actions, and

'individual Indians do not even have standing

to contest a transfer of tribal lands on the

ground that the transfer violated that stat-

ute.'" (quoting United States v. Dan% 873
F.2d 1189, 1195 (gth Cir.1989))); Epps v.

Andrus, 611 F2xl 915, 918 (lst Cir.1979) ("As

the courts have stated repeatedly, claims on
the part of individual Indians or their repre-

sentative are not cognizable in federal courts

under the Indian Trade and Non-Intercourse

Act .... In short, since plaintiffs are not

suing as a tribe, they do not have .standing to

bring this claim .... ") (citations omitted),

OVerruled on other grounds, James v. Waft,

716 F2d 71, 74 (lst Cir.1983); Mashpee

Tribe v. New Seabury Corp., 592 F.2d 575,

581 (lst Cir.1979) CPlaintiff must prove that

it meets the definition of 'tribe of Indians' as

that phrase is used in the Non[-I]ntereourse

Act both in order to establish any right to

recovery and to establish standing to bring

this suit.'_; Nahno-Lopez v. Houser, 627

F.Sul_p.2d 1269, 1277 (W.D.Okla.2009) ("Only

tribes have standing to bring claims under

[the Non-Intercourse Act]; individual Indi-

ans do not have standing under this Act."),

ajTd, 625 F.3d 1279 (10th Cir.2010); State of

N.J. v. City of Wildwood_ 22 F.Supp.2d 395,

404 (D.N.J.1998) ("Only the Tribe has stand-

ing to vindicate its fights under the Non-

Intercourse Act .... "); Canadian S£ Regis

Band of Mohawk Indians v. State of N. Y.,

573 F.Supp. 1530, 1534-37 (N.D.N.Y.1983)

(cliscnssing in detail tribal status as an ele-

ment of standing under the Non-Intercourse

Act).
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[16] Just as Article III standing is a

"threshold jurisdictional issue," Sour/win

Calif. FecL Say. & Loan Ass'n v. United

Sto2es, 422 F.3d 1319, 1328 (Fed.Cir.20OS),

the "prudential standing doctrine[ ] repre-

sents the sort of 'threshold question' ...

[that] may be resolved before addressing ju-

risdiction." Tenet v. Do_ 544 U.S. 1, 6 n. 4,

125 S.Ct. 1230, 161 L.Ed.2d 82 (2005); see

also Ruhrgas AG v. Marathon Oil Co., 526

-U.S. 574, 584-85, 119 S.Ct. 1563, 143 L.Ed.2d

760 (1999) ('¢Wldle Steele [Steel ] Co. rea-

soned that subject matter jurisdiction neces-

sarily precedes a ruling on the merits, the

same principle does not dictate a sequencing

of jurisdictional issues .... It is hardly novel

for a federal court to choose among threshold

grounds for denying audience to a case on

the merits."); Warth, 422 U.S. at 517-18, 95

S.Ct. 2197 ("The rules of standing, whether

as aspects of the Art[icle] III case-or-eentro-

versy requirement or as reflections of pru-

dential considerations defining and limiting

the role of courts, are threshald determi-

nants of the propriety of judicial interven-

t/o_") (emphasis added); The Wilderness

Soav. Kane Crgy., Utah, 632 F.3d 1162, 1168

(10th Cir.2011) (en banc) ("Because [plaintiff]

lacks prudential standing, we proceed direct-

ly to that issue without deciding whether

[plaintiff] has constitutional standing or

whether the case is moot.").

This case has proceeded for the past eight

years on the foundational f'mding by this

court that plaintiffs are not a tribe but that

they could bring a suit under the Indian

Tucker Act because they are an identifiable

group of American Indians residing with the

territorial limits of the United States. In its

first opinion in this case, the court stated

unequivocally: "The lineal descendants are

unable to sue as a tribe because they neces-

sarily had to sever their tribal relations prior

to 1886 to qualify as beneficiaries of the 1888,

1889, and 1890 Acts, but they were and still

remain an identLfiable group of American

Indians." Wolfchild I, 62 Fed.Cl. at 540; see

also Wolf child VII, 96 Fed.C1. at 338 ("the

loyal Mdewakanten are an 'identifiable group

of American Indians' within the meaning of

the [Indian Tucker] Act."). Indeed, in their

most recent filing, plaintiffs go even further

and avow that "the [c]ourt's forthcoming final
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judgment will be in favor of individuals

not in favor of a group." PIS.' Supplemental

Br. at 2 (emphasis added).

Notwithstanding the long-established con-

clusionsof thiscourt and plain_fs'own rep-

resentations, plaintiffscontend that the Ap-

propriations Acts' identification of loyal

Mdewakanten as statutory beneficiaries rec-

ognized that group as a "tribe." PIS.' Mot

at 2.5. They further represent that the loyal

Mdewakanton are "a federaUy[-]recognized
group of Indians as a result of the 1886

enrollment and supplement." Pls.' Rasp.
and Reply at 14. Plaintiffs assert addition-

ally that "the 'friendly Sioux' identified in
the 1863 Acts were ... a 'tribe' for the

purposes of the N0n[-]Intercourse Act," and

that because plaintiffs'are the beneficiaries

of the Appropriations Acts, plaintiffs are the

successors in interest to any claims the

friendly Sioux would have under the Non-

Intercourse Act. Pls.' Mot. at 21, 27-28.

The Non-Intercourse Act does not provide
a definition of the term "tribe." In United

States v. Candelaric_ 271 U.S. 432, 442, 46

S.Ct. 561, 70 L.Ed. 1023 (1926), however, the

Supreme Court interpreted "tribe" for pur-

poses of the Non-Intercourse Act as being
"'a body of Indians of the same or a similar

face, united in a community under one lead-

ership or government, and inhabiting a par-

ticular, though sometimes ill-defined, territo-

ry.'" (quoting Montoya v. United State_ 180

U.S. 261, 266; 21 S.Ct. 358, 45 L.Ed. 521

(1901)) (the "Montoya]Candelaria defini-

tion"); see also Golden Hil4 39 F.3d at 59

(adopting and applying the Montoyc4/Cande-

/ar/a definition); u Joint Tribal Council of

the Passamaquoddy Tribe v. Mortm_ 528
F.2d 370, 377 n. 8 (Ist Cir.1975) (same);

Narragansett Tribe of Indians v. Southern

R.L Land Dev. Corp., 418 F.Supp. 798, 807 n.

3 (D.R.I.1976) (same). Although a group of

Indians may constitute a "tribe" for the pur-

poses of the Non-lntercourse Act _thout

being a tribeformallyrecognized by the fed-

eralgovernment, Golden Hill,39 F.3d at 59,

courts have looked as wellto the BIA regula-

tions governing federal recognitionfor fur-

12. Notably, in Golden Hill, the Second Circuit
remanded the matter to the district court on the
basis of the primary jurisdiction doctrine, con-
cluding that a stay of plaintiff's action was ap-
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ther guidance on the meaning of "tribe" with-

in the Non-Intercourse Act. See i.d. (noting

that BIA regulations require that: "(a) they

have been identified since 1900 as 'American

Indian' or 'aboriginal' on a substantially con-

tinuons basis,Co) a predominant portion of

theirgroup comprises a distinctcommunity

and has existedas such from historicaltimes

to the present,and,'(c)they have maintained

tribalpoliticalinfluenceor authorityover its

members as an autonomous entity through-

out historyuntilthe present"). Importantly,

"[t]he Montoya/Candelaria definition and the

BIA criteria both have anthropological, politi-

cal, geographical and cultural bases and re-

quir_ at a minimura, a community with a

political structure." Id. (emphasis added).

[17] There has been no evidence put

forth that plaintiffs are a tribe within the

meaning of this definition. The sole docu-

ments upon which plaintiffs rely to establish

their status are the birth certificates which

have been submitted in support of plaintiffs'

eligibility as claimants under the Appropria-

tions Acts. See Pls.' Resp. and Reply at 16

("Plaintiffs' birth certificates collected by an-

thropologist Dr. Barbara Buttes[] indicate

anthropological, political, [and] geographical

... ties."). While those birth certificates

demonstrate, as an incidental matter, that

individual loyal Mdewakanton and their de-

scendants share anthropological or geograph-

ical connections through familial unions, they

are insufficient to show that plaintiffs consti-

tuted in the past or constitute now a united

community, existing and living under one

leadership or government and inhabiting a

particular territory. Indeed, plaintiffs do not

even allege those pertinent facts to be true;

their claim is based upon severance, not con-

tinuation, of tribal ties.

Reference to a case in which a group of

non-federally-recognized Indians was deemed

a "tribe" in accord with the Montoya/Cande-

/ar/a definition is instructive. In New York

v. Shinnecock Indian Nat/on, 400 F.Supp.2d

486 (E.D.N.Y.2005), New York sued to enjoin

propriate to allow the Department of the Interior
to rule on plaintiff's pending petition for tribal
recognition. 39 F.3d at 58--61.
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the construction and operation of a gaming

casino by the Shinnecock. In determining

whether the Shinnecock constituted a "tribe"

and were thus entitled to invoke its sovereign

immunity against such suit, the court em-

ployed the Montoya/Candelaria defmltion

and concluded that the Shinnecock were a

tribe. The court's determination was based

upon, among other things, that: (1) the Shin-

necock had been recognized as a tribe by

New York for more than 200 years; (2) the

tribe had offices and was located on a reser-

vation, (3) tribal officials were the plaintiffs

and were suing in theirofficialcapacity,and

(4) the tribe had selected or elected tribal

leaders in every year from 1792 through

2004. It/.at 487-90.Is

Plaintiffs'relianceon the formation of the

Minnesota Mdewakanton Dakota Oyato

("Mdewakanton Oyate") isunavailing. Plain-

tiffsestablishedthe Mdewakanton Oyate On

March 26, 2004, subsequent to the initiation

of this lawsuit. PIS.' Mot. and Br. Regarding

Notice to Lineal Descendants at 8, Wolf child

v. United States, No. 03-2684 (Fed.C1. filed

March 21, 2005). That association was

formed as "a Minnesota non-profit corpora-

tion ... for the purpose of organizing the

trust beneficiaries for business purposes."

Id At a minimum, existence of the Mdewak-

anton Oyate fails to satisfy the requirement

under the Non-Intercourse Act that plain-

tiffs constitute a tribe at the time of the

allegedly unlawful sale of land and at the

time of the initiation of suit. See Mashpee

Tribe, 820 F.2d at 482; see a/so Abraxis

13. In support of their contentions, plaintiffs cite
to Joint Tribal Council of Passamaquoddy Tribe v.
Morton, 388 F.Supp. 649 (D.Me.1975), arid, 528
F.2d 370, and Narragansett Tribe, 418 F.Supp.
798, in which, according to plaintiffs, the court
recognized as a "tribe" under the Non-lntcr-
course Act similarly placed "landless Indian
groups [that had] enrolled people into their pur-
ported tribe via genealogical qualification per
birth certificates and similar documents." PIs."
Mot. at 27. Yet, those cases did nothing of the

"sort. In Passamaquoddy, "it [wa]s stipulated
that the Passamaquoddies are a 'tribe of Indi-
ans.'" 388 F.Supp. at 656, and in Narragansett
Tribe, that issue was explicitly reserved for trial,
418 F.Supp. at 807 n. 8, 808. And far from
being "landless Indian groups" that were then
enrolling members via birth certificates, the
named plaintiff in Passamaquoddy was "the offi-
cial governing body of the Passamaquoddy Tribe,

69

Bioscienc_ Inc. v. Navinta LLC, 625 F.3d

1359, 1364 (Fed.Cir.2010) ("A court may ex-

eroise jurisdiction only if a plaintiff has

standing to sue on the date it files suit,"

(citing Keene Corp. u United States, 508 U.S.

200, 207, 113 S.CL 2035, 124 L.Ed.2d 118

(1993); Minneapolis & St. Louis R.R, v.

Peoria & Perkin Union Ry. Co., 270 U.S.

580, 580, 46 S.Ct. 402, 70 L.Ed. 743 (1926))).

What is more, the Mdewakanton Oyate has

never been and is not now a plaintiff in this

lawsuit. See Wolfchfld Pls.' Objections &

Admissions to United States' Proposed Find-

ings of Uncontroverted Fact at 2, Wolf child

v. United States, No. 03-2684 (Fed.Cl. filed

May 4, 2011), ECF No. 1047.

In sum, the court concludes that plaintiffs

are not a "tribe" within the meaning of the"

Non-Intercourse Act. Plaintiffs thus lack

standing to bring a suit grounded in that
ActJ 4

C. Amendments Based upon the 1863 Acts

Plaintiffs seek to amend their complaints

to allege that plaintiffs were statutorily enti-
tled to the benefits of the 1863 Acts, and that

the 1863 Acts created a "fiduciary (trust)

relationship" between the government and

plaintiffs under which the government was

required "to provide land to the group of

'friendly Sioux' as statutory beneficiaries."

Pls.' Proposed Seventh Am. Compl. ¶¶ 117,

119. This proposed amendment would echo

the amendments previously made to the com-

plaints of the Julia DuMarce and Harley

Zephier groups of intervening plaintiffs. See

Wolfehild VII, 96 Fed.C1. at 335-36. Other

a tribe of Indians residing on two reservations in
the State of Maine ... [that] since at least 1776
•.. have constituted and continue to constitute a
tribe of Indians in the racial and cultural sense."

388 F.Supp. at 651-52.

14. Plaintiffs' argument that the "friendly Sioux"
identified in the 1863 Acts were a "tribe" and
that plaintiffs have inherited those claims. Pls.'
Mot. at 21, 22-28, is equally unavailing. No
evidence before the court shows that the "friend-
ly Sioux" constituted either in 1863 or now a
distinct "tribe," and Congress' reference in the
1863 Acts to "each individual of the [four Bands
of Sioux Indians] who exerted himself in rescu-
ing the whites," see, e.g., Act of Feb. 16, 1863, oh.
37, § 9, 12 Slat. at 654. demonstrates that Con-
gress recognized in the 1863 Acts individual
Sioux Indians--not a separate tribal entity.
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groups of intervening plaintiffs now join

plaintiffs in moving for comparable amend-

ments. Se_ e.g., Taylor Group's Proposed

Third Am. Gompl. ¶¶ 117-138, Wolf child v.

United State_ No. 03-2684 (Fed.C1. filed

March 21, 2011), ECF No. 947. The govern-

ment contends that p]aintiffs' requests must

be denied because the 1863 Acts are not

money-mandating statutes upon which juris-
diction in this court can be founded nor do

they impose fiduciary duties on the govern-

ment. See Def.'s Mem. at 24-28. The gov-

ernment argues also that any such claims are

barred by the statute of limitations. Id. at

35-39.

1. Money-mandating duty.

[181 It is axiomatic that "It]he United
States, as sovereign, is immune from suit

save as it consents to be sued ..., and the

terms of its consent to be sued in any court

define that court's jurisdiction to entertain

the suit." United States v. Mitchel_ 445

U.S. 535, 638, 100 S.Ct. 1349, 63 L.Ed.2d 607

(1980) ("M/tcheU I "). Congress has consent-

ed to suit by way of the Indian Tucker Act,

28 U.S.C. § 1505, which provides:

The United States Court of Federal

Claims shall have jurisdiction of any claim

against the United States accruing after

August 13, 1946, in favor of any tribe,

• band, or other identifiable group of Ameri-

can Indians residing within the territorial
limits of the United States or Alaska when-

ever such claim is one arising under the

Constitution, laws or treaties of the United

States, or Executive orders of the Presi-

dent, or is one which otherwise would be

cognizable in the Court of Federal Claims

if the claimant were not an Indian tribe,

band, or group.

[!9-221 The Indian Tucker Act provides

a jurisdictional platform for suit but does not

itself "create[ ] a substantive right enforce-

abie against the [g]overnment by a claim for

money damages." United States u White

Mountain Apache Tribe, 537 U.S. 465, 472,

123 S.Ct. 1126, 155 L.Ed.2d 40 (2003). As

with the Tucker Act, a plaintiff grounding its
claim in the Indian Tucker Act must demon-

strate that some other source of law creates

a money-mandating right or duty that falls
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within the ambit of the waiver of sovereign

immunity. See United States v. Navajo Na-

t�on, 556 U.S. 287, 288-99, 129 S.Ct. 1547,

1551-52, 173 L.Ed.2d 429 (2009) ("Navajo

H "); see also Fisher v. United State_ 402

F.3d 1167, 1172 (Fed.Cir2005_ (en bane).

Where plaintiff alleges that a statute pro-

vides such a right or duty, "the statute

[must] be 'fairly interpreted' or 'reasonably
amen[ ]able' to the interpretation that it

'mandates a right of recovery in damages.'"
Adair v. United Sta_ 497 F.3d 1244, 1250

(Fed.Cir.2007) (quoting White Mountain

Apache, 537 U.S. at 472--73, 123 S.Ct. 1126).

If the court determines that the statute upon
which plaintiff relies does not impose upon

the government a duty which gives rise to a

claim for money damages, then the court

lacks subject matter jurisdiction over the

clMm. Adair, 497 F.3d at 1251 (citing Fish-

er, 402 F.3d at 1173); see a/so Gveen/ee

Cnty., Ariz. v. United States, 487 F.3d 871,

876 (Fed.Cir.2007); Perri v. United Stales,

340 F.3d 1337, 1340-41 (Fed.Cir.2003).

To determine whether the two Acts of 1863

provide the money-mandating duty needed to

invoke this court's jurisdiction, the court
must look first to the text of the Acts. See

Hughes Aircraft Co. v. Yavobsor_ 525 U.S.

432, 438, 119 S.Ct. 755, 142 LEd.2d 881
(1999); see also Sursely v. Peake, 551 F.3d

1351, 1355 (Fed.Cir.2009). "[W]here the

statutory text leaves the government no dis-

cretion over payment of claimed funds," Con-

gress has provided a money-mandating

source of law for jurisdiction in this court.

Samish Indian Nation v. United States, 419

F.3d 1355, 1364 (Fed.Cir.2005). Where, how-

ever, the statute "giyes the government com-
plete discretion over the decision whether or

not to pay an individual or group," the stat-

ute is not money-mandating. Doe v. United

States, 463 F.3d 1314, 1324 (Fed.Cir.2006);

see also Hot d Tribe v. United State_ 55

Fed.C1. 81, 86-87 (2002); lewis v. United

States, 32 Fed.Cl. 59, 63 (1994). In this

regard, a distinction lies between those stat-

utes which employ mandatory language such

as "shall" and those that use permissive lan-

guage such as "may" or similar terms. Com-

pare Gveenlee Cnty., 487 F.3d at 877 (Pay-

ment in Lieu of Taxes Act, 31 U.S.C.

§§ 6901-07, was money-mandating where
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pertinent provision stated that Secretary of

Interior "shall make a payment" to the local

government), and Agwiak v. United States,

347 F.3d 1375, 1380 (Fed.Cir.2003) (5 U.S.C.

§ 5942(a) was money-mandating where it

provided that employees were "entitled"-to

certain pay and such funds "shall be paid

under regulations prescribed by the Presi-

dent"), with Perr/, 340 F.3d at 1341 (Fed.Cir.

2003) (28 U.S.C. § 542 was "money-authoriz-

ing statute, not a money-mandating one,"

where statute established the Department of

Justice Assets Forfeiture Fund and provided

that funds for the payment of certain awards

"shall be available t o the Attorney General");

and Hopi Tr/be, 55 Fed.CL at 87-92 (25

U.S.C. § 640d-7(e) was not money-mandat-

ing where the pertinent provision stated

"[t]he Secretary of Interior is authorized" to

pay the legal fees of certain tribes).

[23] The first Act of 1863 provided that

the Secretary was "authorized" to set apart

eighty acres of land to any friendly Siou_

Act of Feb. 16, 1863, § 9, 12 Stak at 654.

The statutory sentence which follows governs

the disposition of such lands once they are

set apart for an individual Indian. Id. Simi-

larly, the relevant language of the second Act

of 1863 stated that "[i]t shall be lawful for the

Secretary" to assign to the individual friendly

Sioux eighty acres of land. Act of March 3,
1963 § 4, 12 Stat. at 819. The plain language

of the Acts reveals that the legislation only

permits--not mandates--the Secretary to

provide the lands to individual qualified

Siou_ Merely "authorizing" or, in even

more discretionary terms, making it 'qawful"

for the Secretary to commit certain lands to

friendly Sioux is identical to or even more

permissive in character than the legislation

at issue in Pert/and Hopi Tribe. Plaintiffs

contend, however, that even if the statutory

text is facially discretionary, that presump-

tion is rebutted by the legislative history and

the structure of the Acts. See Pls.' Mot. at

35-36; PIS.' Resp. and Reply at 22-25, 28.

[24] The Federal Circuit has indeed ac-

knowledged that "[c]ertain discretionary

[statutory] schemes also support claims with-

in the Court of Federal Claims' jurisdiction."

Samisb_ 419 F.3d at 1364. While discretion-

ary terms may trigger the presumption that

71

the statute is not money-mandating, that pre-
sumption can be overcome by "'the intent of

Congress and other inferences that [the

court} may rationally draw from the struc-

ture and purpose of the statute at hand. '"

DoS 463 F.3d at 1324 (quoting McBryde v.

United States, 299 F.3d 1357, 1362 (Fed.Cir.

2092)); see also Doe u United State_ 100

F.3d 1576, 1579-82 (Fed.Cir.1996). In this

regard, the Federal Circuit has stated: "[A]

statute is not wholly discretionary, even if it

uses the word 'may' when an analysis of

congressional intent or the structure and

purpose of the statute reveal one of the

following: (1) the statute has 'clear standards

for paying' money to recipients, (2) the stat-

uto specifies 'precise amounts' to he paid, or

(3) the statute compels payment once certain
conditions precedent are met." Do_ 463

F.3d at 1324 (citing SamisI_ 419 F.3d at

1364-65).

Plaintiffs contend that the language of the

1863 Acts meets these requirements because

the 1863 Acts specifically delineate the class
of persons to whom the Secretary could

grant the land, specify the precise amount of

land (eighty acres), and require the Secre-

tary to make that acreage available for each

individual Indian who met the criterion of

having exerted themselves to save the set-

tiers during the revolt. Pls.' Resp. and Re-

ply at 25. Plainti_ffs' proffered analysis none-

theless fails to address the circumstance that

the plain terms of the 1863 Acts do net

"compel[ ] payment once certain conditions

are reeL" Doe, 463 F.3d at 1324. The

strongly discretionary language of the Acts

constitut_ an impediment to plaintiffs'
claims.

Plaintiffs argue also that the legislative

history espouses a mandatory intent contrary

to the discretionary language of the statute.

Pis.' Resp. and Reply at 28. In this vein,

plaintiffs point to two statements made by

Senators prior to the passage of the fwst Act

of 1863. The first statement, by Senator

Fessenden, provides:

I have referred to the last section of the

bill simply _ show in what way the com-

mittee [of Indian Affairs] propose[s] to

take care of these friendly Indians. They

propose to direct the Secretary of the Inte-
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rior to set apart for each of them one

hundred and sixty acres of the public
land ....

Gong. Globe, 37th Gong., 3d Sess. 511 (1863).

The-second statement, by Senator Harlan,

l:eads:

I think the provision is well enough as it is.

I think we should reward Indians, who,

under the circumstances that surrounded

case, exerted themselves to protect

white inhabitants. This was the opinion of

the committee. This was the opinion of

the committee--or of several members of

the committee, I know--that they ought to

be rewarded, ought to be distinguished

• from other Indians .... _s

Cong. Globe, 37th Cong., 3d Seas. 514 (1863);
see Pls.' Mot. at 28.

The first sentence of Senator Fessenden's

statement establishes that the purpose of the

pertinent section of the first Act of 1863 was

indeed to care for the friendly Sioux but does

not speak to the force of the direction to the

Secretary of the Interior. His further obser-

vation that the relevant section "propose[s]

to direct the Secretary" could touch on that

issue, but it does not explicitly do so, and

even ff it did, one remark by one Senator is

inadequate to overcome the unambiguous,

plainly discretionary terms ultimately passed

by the entire Congress. Senator Harlan's

statement is even more equivocal, illuminat-

• ing only his personal opinion that the Indians

."ough_ to be rewarded" (emphasi s added),

but providing no evidence that Congress be-

lieved it was enacting a mandate rather than

an authorization and direction to the Secre-

tary to provide for the friendly Sioux. In

this vein, the legislative history merely re-

peats the discretionary language of the stat-

ute. See New England Tank Indus. of N.H.

v. United States, 861 F.2d 685, 694 (Fed.Cir.

1988) ('Ti_fll" and "will not" are "mandatory

terms" as contrasted to "directory terms"

such as "should."); Cybertech Grp., Inc. v.

United States, 48 Fed.Cl. 638, 649 (2001)

("[I]n everyday discourse, 'shall' is used to

denote an affLrmative command or obligation

15. Senator Harlan's statement was made in re-

sponse to another Senator's suggestion that the
acreage of the potential land grants be reduced

101 FEDERAL CLAIMS REPORTER

whereas 'should,' by contrast_ is used to de-

note a request or suggestion.").

In short, there is nothing within the legis-
lative history or the structure of the statutes

that demonstrates a congressional intent

clearly and expressly contrary to the patent-

ly discretionary terms ultimately adopted in
the text of the Acts. The court thus concludes

that the 1863 Acts cannot be read as impos-

ing a specific money-mandating duty upon
the government.

2. Fiduciary duty.

Apart from plaintiffs' contention that the

1863 Acts impose upon the Secretary a mon-

ey-mandating duty to provide eighty acres of

land to plaintiffs, plaintiffs argue also that a

"trust relationship [was] created under the

... 1863 Acts ... [which] continues to this

day." Pls.' Mot. at 18. The government

responds that "[t]he United States has no

[f]iduciary [d]uty to [p]laintiffs because the

1863 Acts did not create a [t]rust." Def.'s
Mem. at 28.

[25, 26] A statute, or confluence of stat-

utes and regulations, can create a "fiduciary

duty [on the part of the government which]

can also give rise to a claim for damages

within the Tucker Act or Indian Tucker Act."

Samish, 419 F.3d at 1367 (citing White

Moun2ain Apache, 537 U.S. at 473-74, 123

S.Ct. 1126; United States v. Mitchel4 463

U.S. 206, 224-26, 103 S.Ct. 2961, 77 L.Ed2d

580 (1963) ("Mitchell II")). Recently, in

United States v. Jicarilla Apache Natio_

the Supreme Court explained further that

"[i]n some cases, Congress establishe[s] only

a limited trust relationship to serve a narrow

purpose." -- U.S. , , 131 S.Ct.
2313, 2324-25, 180 L.Ed.2d 187 (2011) (citing

Mitchell I, 445 U.S. at 544, 100 S.Ct. 1349;

United States v. Navajo Nat/on, 537 U.S.

488, 507-08, 123 S.Ct. 1079, 155 L.Ed.2d 60

(2003) ("Nava.jo I")). In other circum-

stances, Congress can establish full fiduciary

obligations on the part of the government.

Jicarilla Apach_ 131 S.Ct. at 2325 (citing

Mitchell II, 463 U.S. at 226, 103 S.Ct. 2961;

White Mountain Apache, 537 U.S. at 475,

from one hundred sixty acres, as provided in the
bill then under consideration, to forty acres.
Cong. Globe. 37th Cong., 3d Sess. 513-14 (1863).
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123 S.Ct_ 1126). Full fiduciary obligations,
however, are applicable only "[i]f a plaintiff

identifies ... a [specifm rights-creating or

duty-imposing statutory or regulatory pre-

scription], and if that prescription bears the

hallmarks of a 'conventional fiduciary rela-

tionship.'" Navajo II, 129 S.Ct. at 1558

(internal quotation omitted). Is

Thus, in Mitchel_ 1I, a fiduciary relation-

ship was found where the Secretary held a

"pervasive role in the sales of timber from

Indian lands ... [since] 1910," and numer-

0ns, detailed pieces of legislation had been

passed and extensive regulations promulgat-

ed that governed the Secretary's duty to

manage and protect the timber lands and

imposed upon the Secretary "ful/responsibil-

ity to manage Indian resources and land for

the benefit of the Indians." 463 U.S. at 219-

24, 103 S.Ct. 2961. Similarly, in Wh/te

Mountain Apache, the Secretary was re-

quired by law to hold the plaintiffs' property

"in trust" and the government "ha[d] not

merely exercised daily supervision but ha[d]

enjoyed daily occupation, and so ha[d] ob-

tained control at least as plenary as its au-

thority over the timber in Mitchell IL" 537

U.S. at 475, 123 S.Ct. 1126.

[27] In this case, plaintiffs aver that two

entirely discretionary statutes--which were

never implemented---established a trust rela-

tionship between plaintiffs and the govern-

ment. Far from the type of specific duty-

imposing prescriptions and ongoing fiduciary

relations present in M/tche// H and White

Mountain Apache, the 1863 Acts are directo-

ry prepositions to the Secretary which did

not and do not impose upon the Secretary

any specific fiduciary obligations that would

create a trust relationship between the

friendly Sioux and the government.

16. In l_ava/o [[, the Court explained in more

detail the requisites a plaintiff must satisfy to

establish jurisdiction _ander the Indian Tucker

Act. First, the plaintiff "must identify a substan-

tive source of law that establishe_ specific fidu-

ciary or other duties, and allege that the [g]ov-

ernment has failed faithfully to perform those

duties." 129 S.Ct. at 1552 (internal quotation

marks and citation omitted), If the plaintiff

over(:omes that first hurdle, "the court must then

determine whether the relevant source of sub-

stantive law can fairly be interpreted as mandat-

73

In sum, the court finds that the 1863 Acts

do not establish a trust relationship or im-

pose fiduciary duties upon the government. 17

D. Amendment Based upon

an Alleged Taking

The Robertson-Vadnais Group of plaintiff-

latsrvenors seeks leave to amend its com-

plaint to allege a taking in contravention of

the Fifth Amendment. First_ they contend
that "the United States effected a 5th

Amendment 'taking' by failing to provide

'eighty acres in severalty to each individual

[Mdewakanton] ... who exerted himseff in

rescuing the whites' from the 1862 [u_pris-

ing" pursuant to the first Act of 1863. Rob-

ertson-Vadnais Seventh Amend. Compl.

225 (ECF No. 929). Second, they allege

that the United States effected a taking of

their property interest in the twelve sections

of land identified in 1865 through the public
sale of that land in 1867. Robertson-Vadnais

Merm in Support of Partial Summ. J. ("Rob-

ertson-Vadnais Mem.") at 33 (ECF No.

10Ol). The government responds that any

such alleged takings claims "first accrued

more than six years before [plaint'fff-interve-

nors] filed their complaint and the claim is

thus [time-]barred." Def.'s Mem. at 54. Ad-

ditionally, the government avers that the

plaintiffinterveners do not "possess [a] com-

pensable property interest arising from the

February 1863 Act_" and that the govern-

ment's failure to provide land cannot form

the basis of a legally cognizable takings

claim. Id, at 58.

[28] Fifth Amendment takings claims are

within the jurisdiction of this court under the

Tucker Act, 28 U.S.C. § 1491, Boling v.

United Slate_ 220 F.3d 1365, 1370 (Fed.Cir.

2000), and thus also under the Indian Tucker

Act. However, suits against the United

States brought in this court under these Acts

ing compensation for damages sustained as a

result of a breach of the duties [the governing

law] impose[s]." Id. (internal quotation marks

and citation omitted).

17. For these reasons, the court finds unpersua-

sive the DuMarce Group of plaintiff-intervenors'

contention that the 1863 Acts serve as enabling

acts which create a trust relationship in conjunc-

tion with the Appropriations Acts. DuMarce

Fourth Amend. Compl. ¶ 42 (ECF No. 930).
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must be filed within six years after accrual of
the cause of action. 28 U.S.C. § 2501. Be-
cause this statute of limitations circumscribes

the scope of the government's waiver of sov-

ereign immunity, it is "jurisdictional" in na-
ture. See John R. Sand & G,ravet Co. v.

United States, 552 U.S. 130, 133-34, 128

S.Ct. 750, 169 L.Ed.2d 591 (2008); Hop/and

Band of Point Indians v. United States, 855
F.2d 1673, 1576-77 (Fed.Cir.1988). Accord-

ingly, the limitations period is nut subject to

equitable tollin.g or implied exceptions. See
John I_ Sanc_ 552 U.S. at 133-34, 128 S.Ct.

750. Plaintiff-intervenors must meet this ju-

risdictional burden by demonstrating by a

preponderance of the evidence that their

claim was timely filed. See Taylor v. United

States, 303 F.3d 1357, 1359 (Fed.Cir.2002).

[29-32] "A claim accrues `when all the

events have occurred which fix the liability of

the [g]overnment and entitle the claimant to
institute an action.'" Goodrich v. United

States, 434 F.3d 1329, 1333 (Fed.Cir2,006)

(quoting Hop�and Band, 855 F,2d at 1577).

In the context of the Fifth Amendment, "the

key date for accrual purposes is the date on

which the plaintiffs land has been clearly

and permanently taken." Boling, 220 F.3d

at 1370; Goodric/_ 434 F.3d at 1333 (A Fifth
Amendment claim accrues "'when th[e] tak-

ing action occurs.'" (quoting Alliance of De-

scendante of Tex. Land Grants v. United

States, 37 F.3d 1478, 1481 (Fed.Cir.1994))).

In this regard, the "proper focus, for statute

of limitations purposes, _s upon the time of

the [government's] acts, not upon the time at

which the consequences of the acts became

most painful.'" Fallini v. United State_ 56

"F.3d 1378, 1383 (Fed.Cir.1995) (quoting Dela-

ware State Col£ v. Ricks, 449 U.S. 250, 258,

101 S.Ck 498, 66 L.Ed.2d 431 (1980)). How-

ever, "the claim only accrues if the claimant

'knew or should have known' that the claim

existed." Goodrich, 434 F.3d at 1333 (quot-

ing Kinsey v. United States, 852 F.2d 556,

557 n. * (Fed.Cir.1988)).

[33] Plaintiff-intervenors' contention

based upon the government's failure to pro-

vide land matured in 1867--the year in which

plaintiff-intervenors contend the Uuited

18. Plaintiff-intervenors state also that the takings

101 FEDERAL CLAIMS REPORTER

States began to fail to provide lands under
the Act. Robertson-Vadnuls Mem. at 34

("The United States, since the 1867 original

tak/ng, continues to hold the Mdewakanton

'inheritable beneficial interest,' constituting a

continuing taldng, by withholding Plaintifi_-

Intervenors'] cognizable property interests

under the February 1863 Act without just

cause of reason.") (emphasis added).

Likewise, plaintiff-intervenors' second tak-

ings claim, based upon the twelve sections of

land, accrued in 1867. It was in that year

that the land was authorized to be publicly

sold by President Johnson's proclamation.

Seg &g., Alliance of Descvnd_nts, 37 F.3d at

1482 (taldnge claim, which alleged taking of a

cause of action for land, accrued with passage

of treaty releasing United States from all

claims regarding such land). At the very

latest, the taldngs claim would have accrued

upon the government's actual sale of the land
and issuance of land patents to the buyers of

the twelve sections of land. See Voisin v.

United States, 80 Fed.Cl. 164, 170-71 (2008)

(government's issuance of land patents for

plaintiffs' land end subsequent sale of land

pursuant to legislation marked date of accru-

al of takings claim). Plaintiffs have provided

evidence that those sales took place between

1871 and 1895. See Pls.' Mere. at 9 n. 31

(citing Pls.' App. 287--330 (Redwood and Ren-

ville City Land Patents, 1871-95)).

Thus, in 1867, or, cons{xued most gener-

ously, by 1895, plaintiff-intervenors' alleged

property interests in a land expectancy un-

der the 1863 Acts had been taken. See

Fallin_ 56 F.3d at 1380 ('_he question

whether the pertinent events have occurred

is determined under an objective standard; a

plaintiff does not have to possess actual

knowledge of all the relevant facts in order

for the cause of action to accrue."). Accord-

ingly, the filing of the complaint in this case

on November 18, 2003, falls far outside of the

six-year statute of limitations.

Nevertheless, plaintiff-intervenors "join in

the Woifchild [p]laintiffs' ... arguments in

support of their claim that the ... statute of

limitations ... is inapplicable," Robertson-

Vadnais Me_ at 37. ts Plaintiffs' statute-of-

claim is not untimely under 28 U.S.C. § 2415
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]imitations arguments rely on: (1) the con-

tinuing claims doctrine; (2) the Indian Trust

Accounting Statute, Pub.L. No. 108-108, 117
Star 1241, 1263 (2003); and (3) the provision

of 28 U.S.C. § 2501 allowing for the tolling of
the limitationsperiod forpersons under legal

disability.Pls.'Mere. at 36-39.

[34,35] The continuing claims doctrine

applies "where a plaintiff's claim is 'inherent-

ly susceptible to being broken down into a

series of independent and distinct events or

wrongs, each having its own associated dam-

ages.'" Tamerlane, LtcL v. United States,

550 F.3d 1135, 1145 (Fed.Cir.2063) (quoting

Brown Park Estates-Fairfield Dev. Co. v.

United State_ 127 F.3d 1449, 1456 (Fed.Cir.

1997)). The doctrine does not apply, howev-

er, where "a single governmental action

causes a series of deleteriouseffects,even

though those effectsmay extend long after

the initialgovernmental breach." Boling,

220 F.3d at 1373,

[36] Plaintiff-intervenors'takings claims

do not fallwithin the amblt of the continuing

claims doctrine. The purpo/'tedtakingswere

accomplished by governmental action--and,

in plaintiff-intervenors'view, inaction---dur-

ing the Nineteenth Century. Those alleged

takings do not renew or replicateeach day or

with each physicalincursionupon the twelve

sectionsof land. See_ e.g.,Boling, 220 F.3d

at 1373-74 (taidng accrued on date erosion

from waterway substantiaiiyencroached on

plaintiffs'property and claimsdid not renew

With each quanbam of erosion damage to

plaintiffs'property); FaUini, 56 F.3d at

1382-83 (takingvia legislationthatprevented

plaintiffsfrom disallowing wild horses and

burros to drink plaintiffs'water did not re-

new with "every drink by every wild horse");

Voisin, 80 Fed.Cl. at 172, 176-77 (refusing to

apply• continuing claims doctrine, in similar

circumstances, where plaintiffs alleged that

the United States' "continued and repeated

refusal to recognize [plaintiffs] as the rightful

owners of [the disputed parcel] should be

considered a continuing wrong").

because "[p]laintif[[-intervenors] did not receive

any notice or opportunity to be heard pursuant

to th[aq statute." Robertson-Vadnais Mcm. at
37. Section 2415 provides the statute of llmita-

75

[37] Nor does the Indian Trust Account-

ing Statute assist plaintiff-intervenors. The

version of that statute in place at the time of

the filing of plaintiffs' initial complaint pro-
vided:

[N]otwithstanding any other provision of

law, the statute of limitations shall not

commence to run on any claim, including

any claim in litigation pending On the date

of the enactment of this Act, concerning

losses to or mismanagement of trust funds,
until the affected tribe or individual Indian

has been furnished with an accounting of

such funds from which the beneficiary can
determine whether there has been a loss.

117 Star. at 1263. In Shoshone Indian Tribe

of the Wind River Reservation v. United

States, 364 F.3d 1339, 1348-50 (Fed.Cir.

2004), the Federal Circuit emphasized that

the Indian Trust Accounting Statute applies

only to trust funds and does not toll claims

for breach of fiduciary duties regarding trust

assets. See also Rosales u United States, 89

Fed.el. 565, 580 (2009) (Indian Trust Ac-

counting Statute did not apply to claims of

breach of fiduciary duty where plaintiffs

claimed they were rightful beneficial owners

of parcels of land held in trust by govern-

ment for Indian tribe); Simmons v. United

States, 71 Fed.Cl. 188, 193 (2006) (Indian

Trust Accounting Statute did not apply to a

claim for breach of fiduciary duty for govern-

ment mismanagement of timber assets).

Plaintiff-intervenors' reliance on the Indian

Trust Accounting Statute is thus unavailing.

Their claims center on parcels of land--not

on trust funds--and the court has already

• found that the 1863 Acts did not create a

trustrelationshipor impose upon the govern-

ment fiduciaryduties; thus,there is nothing
held in trustunder the 1863 Acts to which

the Indian Trust Accounting Statute could

apply.

[38] Plaintiff-intervenors'final conten-

tion,that the claims should be tolled for

minors, isdealtwith much inthe same way it

was firstrejectedby thiscourt in Wolfchild

I.As the court noted,the pertinentstatuteof

tions for actions for money damages brought by

the United States and has no hearing on this

case,
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limitations, 28 U.S.C. § 2501, "treats children

as if they were legally unable to file suit and

allows filing within three years after a child

reaches majority status." 62 Fed.C[ at 549.

Eighteen years is the age of majority in

Minnesota. See Minn.Stat. § 545.451. The

alleged takings in this case accrued in the

Nineteenth Century. The minors' takings

claims are thus time-barred as well.

E. Synopsis

In sum, the court concludes that plaintiffs

lack standing to bring a claim based upon the

Non-Intercourse Act because they are not a

'.'tribe" within'the meaning of the Act. Plain-

tiffs also lack any claim grounded in the 1863
Acts because those Acts do not impose a

money-mandating duty upon the government

nor do they create specific fiduciary obli-

gations giving rise to a trust relationship

between plaintiffs and the government. The

Robertson-Vadnais Group of plaintiff-inter-

venom' takings claim fails because it falls
outside this court's statute of limitations.

• These defects of the proposed amendments

are jurisdictional in nature; the particular

claims at issue would not withstand a motion

to dismiss. Accordingly, plaintiffs and plain-
tiff-intervenors' motions to amend must be

denied in relevant part for futility. See Ke-

rain Foods, 454 F.3d at 1354-55; Webster, 74

Fed.Ch at 444; Shoshone Indian Trib_ 71

Fed.CL at 176. In other respects the pro-

posed amendments are allowed. The gov-
ernment's motion- to dismiss claims based

upon the 1863 Acts is granted as to the Julia

DuMarce Group and the Harley Zephier

Group of plaintiff-intarvenom, which groups

were granted leave to amend their com-

plaints to include claims based upon the 1863

Acts in the court's opinion in Wolfchild VII.

See 96 Fed.C1. at 335-36.

II. MOTIONS FOR SUMMARY JUDG-

MENT AND MOTION TO DEFER

CONSIDERATION PURSUANT TO

RULE 56(f)

The question of claimant eligibility has

permeated this case from its inception.

While identification of proper plaintiffs is

19. Prior to the court's amendments to the Rules
of the Court of Federal Claims which became
effective on Jul3, 15, 2011. similar language ap-
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expected to be a source of some contention in

a case of this nature, the government's errat-

ic positions as to this issue have exacerbated

the matter.

At a status conference held on January 21,

2011, the parties agreed on a schedule for a

final resolution of this case, which schedule

included, among other things, the require-

ment that plaintiffs and plaintiff-intervenors

submit documentation in support of their mo-

tions for summary judgment regarding

claimant eligibility. See Scheduling Order,

Wolfchild v. United State_ No. 03-2684
(Fed.Cl. Jan. 21, 2011), ECF No. 843. As

contemplated by the parties' discussions dur-

ing the status conference and pursuant to

that schedule, plaintiffs and plaintiff-interve-

nora have filed proposed findings of uncon-

troverted facts and motions for summary

judgment regarding the determination of eli-

gible claimants and have submitted attendant

to these motions almost 159,000 pages of

documentary exhibits. See Def.'s Rule 56(d)

Mot. at 3. Plaintiffs rely on these documents

and a declaration submitted by Dr. Barbara

Buttes to contend that they have satisfied the

preponderance-of-the-evidence standard for

eligibility and that "[t]here are no disputed

material facts" precluding summary judg-

ment in their favor. Pls.' Mot. at 32-33; see

Celo_x Corp. v. Cotve_ 477 U.S. 317, 322-28,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986) (party

moving for summary judgment must demon-

strate the absence of any genuine issue of

material fact); Anderso_ v. Liberty Lobby,

Ina, 477 U.S. 242, 248, 250, 106 S.Ct. 2505,

91 L.Ed.2d 202 (1986) (A material fact is one

"that might affect the outcome of the suit

under the governing law," and a genuine

dispute is one that "may reasonably be re-

solved in favor of either party.").

In response to plaintiffs' motions, the gov-

ernment filed a motion to defer consideration

under RCFC 56(d). 19 Rule 56(d) provides

that "[i]f a noamovant [for sunmamT judg-

ment] shows by affidavit or declaration that,

for specified reasons, it cannot present facts

essential to justify its opposition, the court

may ... allow time to obtain affidavits or

peared in RcFc 56(0. The government's motion
was filed prior to July 15, 2011, and refers to
RCFC 56(0.
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declarations or to take discovery." RCFC

56(d)(2); see also Brubaker Amusement Co.

v. Un_ed States, 304 F.3d 1349, 1361 (Fed.

Cir2002). Such a motion must articulate

"with particularity, what facts the movant

hopes to obtain by discovery and bow these

facts will raise a genuine issue of fact." Ex/-

gent TecK, Inn v. Atrana Solutions, Inn,

442 F.3d 1301, 1310 (Fed.Cir.2006).

In its motion under Rule 56(d), the govern-

ment resurrected its contention, which posi-

tion was rejected by this court in Wolfchild I,

that "[p]laintiffs are not a group of identifi-

able Indians." Def.'s Rule 56(d) Mot. at 1;

/d. at 5 ("This lawsuit is not in the name of

an Indian Tribe or an identifiable group of

Indians."). Concurrently, the government

requested that the "[c]ourt determine that

[the government] need not respond to [p]lain-

tiffs' [p]roposed [f]indings of [u]ncontrovert-

ed [f]act until such time as the eligibility

criteria for any claimants are established and

[the government] has had time to conduct

any additional and necessary discovery relat-
ed to those criteria." Id. at 9. As cause for

its motion, the government stated that "the

[e]ourt has not yet defined the requirements

and standards it intends to use to evaluate

the [p]laintiffs' individual eligibility for any

disbursement," id. at 1, and it "specifically

aver[red] that it await_ed] the adjudication
and a determination of which criteria define

an eligible claimant." Id. at 8. It thus repre-

sented that "[a]ny additional factual discov-

ery would direct/y ralate to the eligibility

criteria set forth by the [c]ourt-" Id. 2° In

tension with these arguments, however, it

contended that "[d]etermination of which in-

dividual [p]laintiffs or [i]ntervening-[p]lain-

tiffs are eligible to participate in any distri-

bution of funds as a result of the [c]ourt[']s

December 21, 2010[ ] [o]rder ... is not nec-

essary for the entry of final judgment." Id.

at 2 (citation omitted). Then, in its reply to

plaintiffs' response in opposition to the 56(d)

motion, the government again averred that

"[t]he United States seeks relief pursuant to

RCFC 56( [d] ) because it requires addi_ion-

20, In its Rule 56(d) motion, the government also

urged the court to defer consideration of plain-

tiffs' and intervening-plaintiffs' claims of eligibili-

ty as to the 1863 Acts until the court determines

"whether the 1863 Acts give rise to a money-

77

02 time to determine which individual plain-

tiffs or intervening plaintiffs are eligible to

participate in any distribution of funds as a

result of the [¢]ourt's December 21, 2010[]

[o]rder." Def.'s Rule 56(d). Reply at 1 (em-

phasis added).

In a Joint Status Report filed May 27,

2011, however, the government retreated en-

tirely from its Rule 56(d) motion and, indeed,

from nearly all of its prior positions regard-

ing the appropriate procedure to determine

claimant eligibility. In that report, the gov-

ernment asserted for the first time that the

Indian Judgment Distribution Act, 25 U.S.C.

§§ 1401-1408, applies here because the court

has determined that the plaintiffs are an

identifiable group of American Indians, and

"[c]onsistent with that finding, the [g]overn-

ment believes that [p]laintiffs are, therefore,
also a 'group' under the [Distribution Act]."

Joint Status Report at 10, Wolfchild v. Unit-

ed States, No. 03-2684 (Fed.Cl. filed May 27,

2011), ECF No. 1076 ("Joint Status Report").

The government "request[ed] that the [c]ourt

define those who may share in any award

premised on the Appropriations Acts," and

asked the court to "find the .McLeod and

Henton census rolls to be comprehensively

and exclusively correct, such that a [plaintiff]

must prove by a preponderance that they

descend from a person ... on those rolls."

Id. at 8, 9; see also Def.'a Mot. at 61 ("The

McLeod and Henton censuses were created

for the purpose of identifying those Indians

entitled to the benefits of the Appropriations

Acts, and this [c]ourt should accept them as

correct and dispositive."). It claimed, howev-

e.r, that any distribution .following such a

determination by the court "must be accom-

plished according to the requirements of the

[Distribution Act]." Joint Status Report at
10.

At that point, the court requested that the

parties submit supplemental briefs address-

ing the following three questions:

1) Does Chapter 16 of Title 25 of the

United States Code, 25 U.S.C. §§ 1401-

mandating duty." Def.'s Rule 56(d) Mot. at 7.

The court's determination that plaintiff and

plaintiff-intervenors lack any viable claim

grounded in the 1863 Acts renders moot this

portion of the government's motion.
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08, apply to a money judgment that is

entered and subject to payment under
28 U.S.C. § 25i7 and 31 U.S.C. § 13047

2) If Chapter 16 of:Title 26 does not apply

to such a money judgment, can and

should a distribution plan nonetheless

follow and reflect the plan provisions

set out in Chapter 167

3) If Chapter 16 of Title 25 does apply to

such a money judgment, what is the

court's role in ensuring that the distri-

bution plan accords with the judgment
that is entered?

Order of June 3, 2011, ECF No. 10833 l

In response to the court's request for sup-

plemental briefing, the government under-

took a further vo/te face in its supplemental

brief filed on June 17, 2011. Although the

government reiterated its contention that the

Distribution Act applies to any judgment that

may be issued in this case, it altered once

more its position as to this court's proper

role in determining claimant eligibility. The

government avers now that "even asking this
[c]ourt to make a determination about the

import or extent of certain census rolls is

inappropriate" because "[t]o do so would op-

erate to summarily exclude certain classes of

potential participants before they could be

heard in the exclusive forum and [pursuant

21. The manner and means of paying judgments

of this court are provided by 28 U.S.C. § 2517,

which states in pertifient part:

(a) Except as provided by chapter 71 of title

41. every final judgment rendered by the Unit-

ed States Court of Federal Claims against the

United States shall be paid out of any general

appropriation therefore, on presentation to the

Secretary of the Treasury of a certification of

the judgment by the clerk and chief judge of
the court.

• 28 U.S.C. § 2517(a). In turn. appropriations to

p_y such judgments are provided via 31 U.S.C.

§ 1304, which states:

(a) Necessary amounts are appropriated to pay

final judgments, awards, compromise settle-

ments, and interest and costs specified in the

judgments or otherwise authorized by law

when-

(l) payment is not otherwise provided for;

(2) payment is certified by the Secretary of

the Treasury; and

(3) the judgment, award, or settlement is

payable-

(A) under section 2414. 2517, 2672. or 2677

of title 28;

(B) under section 3723 of this title;
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to] processes provided by Congress to re-

solve such issues under the Act." Def.'s Sup-
plemental Br. at 16. The court accordingly

turns to the Indian Judgment Tribal Ft/nd

Use or Distribution Act before proceeding to

address the eligible-claimant cross-motions.

A. The Indian Judgment Tribal Fund

Use or Distribution Act

Enacted on October 19, 1973, the Indian

Judgment Tribal Fund Use or Distribution

Act, Pub.L. No. 93-134, 87 SLat. 466, 466-68

(codified as amended at 25 U.S.C. §§ 1401-

08) provides, in relevant part:

Within one year after appropriation of
funds to pay a judgment of the Indian

Claims Commission or the United States

Court of Federal Claims to any Indian

tribe, the Secretary of the Interior shall

prepare and submit to Congress a plan for

the use and distribution of the funds.

Such plan shall include identification of the

present-day beneficiaries, a formula for the

division of the funds among two or more

beneficiary entities ff such is warranted,

and a proposal for the use or distribution
of the funds.

25 U.S.C. § 1402(a). u The impetus for the

Act was described in the House Report at-

tendant to the legislation:

(C) under a decision of a board of contract

appeals; or

(D) in excess of an amount payable from the

appropriations of an agency for a meritori-

otis claim under section 2733 or 2734 of title

10, section 715 of title 32, or section 20113

of title 5 I,

31 U.S.C. § 1304(a) (emphasis added).

22. The Act sets forth detailed guidelines for prep-

aration of a distribution plan. It delineates fac-

tots the Secretary must consider in formulating

the plan, mandates that the Secretary provide a

hearing of record after public notice to the affect-

ed tribe or group, and requires Interior to make

its "'legal, financial, and other expertise ... fully

available in an advisory capacity to the [affected]

Indian Tribe [or group] . .. to assist it [in] deve[-.

op[ing] and communicat[ing] to the Secretary

... its own suggested plan for the distribution

and use of such funds." 25 U.S.C. _ 1403(a),

(b).

As addressed in detail, infra, at 89-91, a previ-

ously-existing requirement, codified at 25 U.S.C.

1402(a), 1404, that the Secretary submit such

a distribution plan to Congress for its review and

potential disapproval has been superseded by

subsequent law.
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Funds appropriated to satisfy judgments
of the Indian Claims Commission or the

Court of Claims on behalf of Indian plain-

tiffs are deposited in the United States

Treasury to the credit of the plaintiff tribe.

Prior to 1960, under an opinion of the

Interior Solicitor, these funds were distrib-

uted by the Secretary of the Interior with-

out further Congressional action.

Since 1960, each Interior Department

Appropriation Act has included the follow-

ing proviso:

Provided further, That nothing con-

rained in this paragraph or in any other

provision of law shall be construed to au-

thorize the expenditure of funds derived

from appropriations in satisfaction of

awards of the Indian Claims Commission

or the Court of Claims, ... until after

legislation has been enacted that sets forth

the purposes for which said funds will be

used ....

H.R.Rep. No. 93-377, at 4 (1973), 1973

U.S.C.C.A.N. 2311, 2313. The requirement

of further legislative action to approve a dis-

tribution was "impos[ing] a severe burden

upon the time and efforts of Members of the

Committee on Interior and Insular affairs"

and distracting its attention from other is-

sues. Id. at 4-5. Additionally, the process

of enacting legislation for each distribution of.

funds "caused long delays, in some cases,

over several years aff_er judgments [had]

been awarded until their distribution."

S.Rep. No. 93-167, at 2 (1973). The purpose

of the Distribution Act was to ameliorate this

situation by "provid[ing] for the use or distri-

bution of Indian judgment funds appropriat-
ed in satisfaction of awards of the Indian

Claims Commission and the Court of Claims

without further legislation." H.R.Rep. No.

93-377, at 3, 1973 U.S.C.C.A.N. 2311 at 2312.

Subsection 1401(a) of Title 25 defines the

scope of the Indian Judgment Distribution

Act and is the focal point of the court's
inquiry. It provides:

Notwithstanding any other law, all use

or distribution of funds appropriated in

satisfaction of a judgment of the Indian

Claims Commission or the United States

Court of Federal Claims in favor of any

Indian tribe, band, group, pueblo, or corn-

79

munity [hereinafter referred to as "Indian

tribe") ... shall be made pursuant to the

provisions of this chapter.

25 U.S.C. § 1401(a). Plaintiffs and plaintiff-

intervenors object to application of the Indi-

an Judgment Distribution Act to this case.

They contend that the Act "only applies ff

the party plaintiff is an entity and not specifi-

caliy[-]named individuals." Pls. ° Supplemen-
tal Br. at 2--3. Because plaintiffs and plain-

tiffs-intervenors are named individuals, they

argue the Act does not encompass this case.

Ida; see also P1.-Intervenom' Supplemental
Br. at 6-7. Plaintiffs also aver that the Act

"does not apply until Congress has actually

appropriated funds to pay a [Court of Feder-

al Claims] judgment separate and apart from

funding via 28 U.S.C. § 2517 and 31 U.S.C.

§ 1354." Pls.' Supplemental Br. at 4. Plain-

tiffs thus urge that "because no separate,

specific appropriation has been enacted satis-

fying a ... judgment in ... [p]laintiffs' fa-

vor," the Act does not apply. Id,

The government argues that the Act ap-

plies because the court has already deter-

mined that "[p]laintiffs [in this case] cousti*

tute an "identifiable group of Indians' for

purposes of exercising jurisdiction under 28

U.S.C. § 1505." Joint Status Report at 10

(quoting Wolfchild I, 62 Fed.C1. at 539); see

also Def.'s Supplemental Br. at 1. It contends

also that the Act applies to any money judg-

ment issued from this court, whether that

judgment is satisfied pursuant 28 U.S.C.

§ 2517 and 31 U.S.C. § 1304 or by a separate
appropriation from Congress. Def.'s Supple-

mental Br. at 7.

1. An Indian "group."

As noted, the court has determined and

reaffLrmed multiple times that plaintiffs are

"an identifiable group of American Indians."

Wolf child I, 62 Fed.Cl. at 540; see also id_ at

540 ("[P]laintiffs bring their claims specifical-

ly and solely as members of a group.");

Wolfchild VII, 96 Fed.Cl. at 338 ("The loyal

Mdewakanten are an 'identifiable group of

American Indians' within the meaning of the

[Indian Tucker] Act."). Plaintiffs contend,

however, that the court's classification of

plaintiffs under the Indian Tucker Act does

not mean that plaintiffs are a "group" within
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the meaning of the Indian Judgment Distri-
bution Act because the latter "does not ...

mention the Indian Tucker Act" and because

"group" as used in the Distribution Act en-

compasses only singular Indian entities, not

judgments in favor of named individuals.

Pls.' Supplemental Br. at 2-3.

The Indian Judgment Distribution Act

does not define the term "group." The regu-

latious implementing the Act provide, howev-

er, that "Indian tribe or group means any

Indian tribe, nation, band, pueblo, community

or identifiable group of [ndian._ or Alaska

Native entity." 25 C.F.R. § 87.1(g) (empha-

sis added). Subsection (g) of this regulation
indisputably encompasses the plaintiffs in

this case. Importantly, the Department of
the Interior's interpretation of the Distribu-

tion Act reflected in this regulation is amply

supported by the statutory regime and histo-

ry governing Indian claims in this cour_

[39,40] Where, as here, the text of a

statute does not furnish a definitive answer,

reference to context, legislative history, and
canons of statutory cons_uctlon is warrant-

ed. See Bull v. United State_ 479 F.3d 1365,
I376 (Fed.Cir.2007); Time_ V.L v. United

States, 157 Fad 879, 882 (Fed.Cir.1998). Of

particular relevance in this case, the in pari
mater/a canon of construction dictates that

"statutes addressing the same subject matter

generally should be read as if they were one

law." Wachovia Bank v. Schmid_ 546 U.S.

303, 315-16, 126 S.CL 941, 163 L.Ed.2d 797

(2006) (quoting Erlenbaugh v. United Sta_s,

409 U.S. 239, 243, 93 S.Ct. 477, 34 L.Ed.2d

446 (1972)) (internal quotation marks omi_-

ted); see also Stra2egic Housing Fi_ Corp.

of Travis Cnty. v. United States, 608 F.3d

1317, 1330 (Fed.Cir.2010) ("Under [the in

pari mater/a ] canon, courts should interpret

statutes with similar language that generally

address the same subject matter together, as

if they were one law.") (internal quotation

marks omitted).

[41] Although the Indian Tucker Act is a
jurisdictional grant to the Court of Federal

Claims, and the Distribution Act governs the

administration of certain judgments from the

Court of Federal Claims (and, formerly, the

Indian Claims Commission), the relationship

between the two statutes favors application
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of the in pa_i materia canon. As described

below, presently, the Indian Tucker Act

serves as the only jurisdictional avenue by

which a judgment falling within the terms of

the Distribution Act may be created. In this

context, the court finds it improbable that

Congress intended "group" as used in the

Distribution Act to have a meaning entirely

exclusive of the term "identifiable group" in

the Indian Tucker Act.

The court is persuaded as well by the

parallel structure of the jurisdictional grant

to the Indian Claims Commission. The Indi-

an Tucker Act, passed in its original form in
1949, adopted language nearly identical to

that used in the grant of jurisdiction to the

Indian Claims Commission, created three

years earlier. Compare Act of May 24, 1949,

eh. 139, § 89(a), 63 Star. 89, 102 (codified as

amended at 28 U.S.C. § 1505) (granting ju-
risdiction to the Court of Claims over claims

against the United States accruing after Au-

gust 13, 1946 "in favor of any tribe, bend, or
other identifiablegroup of American Indians

residing within the territorial limits of the

United States or Alaska"), ur/th Indian

Claims Commission Act, Act of Aug. 13, 1946,

§ 2, 60 Stat. 1049, 1050 (granting jurisdiction
to the Claims Commission over claims

against the United States by "any Indian

tribe, band, or other identifiable group of

American Indians residing within the territo-

rial limits of the United States or Alaska").

Early on, the Court of Claims recognized

that there was a distinction between the term

"tribe" and "group" under the Indian Claims
Commission Act, See McGhee v. Creek Na-

g�on, 122 Ct.CL 380(1952). In this regard,
the Court of Claims stated:

To identify is to establish the identity of,

and ff a group presenting a claim under

the Act is capable of being identified as a

group of Indians consisting of the descen-

dants of members of the tribes or bands

which existed at the time the claim arose,

the jurisdictional requirements of the sta-

tus, in our opinion, have been met. It
would ... be a strained and unwarranted

interpretation of the Act to say that Con-
gress intended by the term 'identifiable

group' that the group making the claim

must be identical, as a distinct entity, with
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the tribe or band existing at the time the
claim arose. Such interpretation would

make the term 'identifiable group' mean

• nothing more than a recognized tribe or
band.

ld. at 391-92; see also Thompson v. United

States, 122 Ct.Cl. 348, 360 (1952) ("Congress

intended to enlarge [beyond 'recognized

tribes or bands'] the category of groups of

Indians entitled to present claims for hearing
and determination when it added the words

'or ether identifiable groups,' not theretofore

customarily used.").

The court's reading of the language within

the Indian Claims Commission Act naturally
carried over into the Indian Tucker Act as

well, see Te2-Hit.-Ton Indians v. United

States, 120 F.Supp. 202, 204 (Ct.C1.1954),

a_d, 348 U.S. 272, 75 S.Ct. 313, 99 LEd. 314

(1955), z3 and persists to the present day, see

Chippewa Cree Tribe of the Rocky Boy's

Resm'vo2io'n v. United State_ 69 Fed.Cl. 639,

670-71 (2006). In 1976, the Indian Claims

Commission was abolished, at which point

Congress instructed the Commission to

"transfer [all cases] to the Court of Claims"

and granted jurisdiction to the Court of

Claims over those cases previously heard by
the Commission. See Pub.L. No. 94--465,

§ 23, 90 star. 1990 (1976).

Thus, when the Indian Judgment Distribu-

tion Act was enacted in 1973, the only judg-
ments that could have potentially fallen with-

in the scope of the Distribution Act would
have been those from the Court of Claims or

the Indian Claims Commission in favor of a

"tribe, band, or other identifiable group of
American Indians," with the latter phrase

carrying the precise meaning it does today,

that is, an aggregation of identifiable Ameri-

can Indians but not necessarily a singular

entity. The Distribution Act encompasses
judgments-in favor of "any Indian tribe,

band, group, pueblo, or community." 25

U.S.C. § 1401(a). It would be strange in-

deed ff the term "group" as used in that Act

included only singular Indian entities besides

those known us tribes and bands, when the

23. Notably. although the Court of Claims' finding

that plaintiffs constituted an "identifiable group"

under 28 U.S.C. § 1505 was not a disputed issue

on appeal to the Supreme Court. the Supreme

Court observed that the claimants in Tee-Hit-Ton

81

two jurisdictional statutes which could pro-

duce judgments within the scope of the Dis-

tribution Act encompassed only judgments in

favor of "identifiable group[s] of American
Indians," besides those known as tribes and

bands. 28 U.S.C. § 1505; 60 Stat. at 1050.

The only reading of the Distribution Act

which does not logically necessitate finding

that an "identifiable group" under the Indian

Tucker Act qualifies as a "group" under the

Distribution Act is one which gives the term

"group" as used in the Distribution Act a

technical meaning amounting essentially to a

federally-recognized entity; yet, pertinent

regulations governing Indian recognition

defy such a reading.

The Department of the Interior's regula-

tions governing federal acknowledgement of

Indian associations define an "Indian group

or group" as "any Indian or Alaska Native

aggregation within the" continental United

States that the Secretary of the Interior does

not acknowledge to be an Indian tribe." 25

C.F.R. § 83.1. The regulations explicitly dis-

tinguish such a "group" from federally-ac-

knowledged aggregations of Indians, which

may be recognized as "tribes, organized

bands, pueblos, Alaska Native villages, or

communities." 25 C.F.R. § 83.3(b). The

Department of the Interior's regulations thus

show that to the extent the term Indian

"group" may have a particular meaning with-
in the legislative or regulatory context, the

term does not equate to a recognized, singu-

lar Indian entity but rather encompasses ag-

gregatious of Indians.

Furthermore, the legislative history of the

Indian Judgment Distribution Act disfavors

plaintiffs' POSition. Section 4 of Senate Bill

1016, the legislative predecessor to the Act,

provided:

Within six months after the date of the

appropriation of funds by the Congress to

pay each Indian judgment, the Secretary

of the Interior ... shall prepare and sub-

mit to the Congress a recommended plan

for the distribution of such funds.., to the

were "an identifiable group of American Indians

of between 60 and 70 individuals residing in

Alaska." Tee-Hit-Ton, 348 U.S. at 273, 75 S.Ct.

313.
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• Indian tribe, ban_ groug puebl_ or com-

munity in whose favor such judgment is

rendered and such funds appropriat_
Hearing Before the Subcom_r_ on Indian

Affairs of the Comn_ on Interior and Insu-

lar Affairs: First Session on S. 1016, 93d

Cong. 5--6 (1978) ("Hearing on S. 1016") (S.

1016, 93d Cong. (1973)) (emphasis added).

After Congress solicited the views of the

Department of Interior on the proposed leg-

islation, the Assistant Secret_,T of the Interi-
or objected to the emphasized language, not-
ing that "the beneficiaries of an award are

often individual_ for example, the persons

listed on a given rol_" Ic_ at 12, 14 (Letter

from John H. Kyl, Assistant Secretary of the

Interior, to Sen. Henry Jackson (Apr. 12,

1973)) (emphasis added). The Assistant Sec-

retary recommended the deletion of any lan-

guage insinuating judgments were rendered

or funds appropriated in favor of Indian

tribes, bands, groups, pueblos, or communi-

ties. Id. at 14. Congress obliged, and that

portion of Section 4 of Senate Bill 1016, along
with similar language, was struck from the

bill. See 93 Cong. Rec. 33,180 (1973) (state-
ment of Sen. Jackson) ("At the time this

measure was considered before the full com-

mittee, all of the Department's clarifying

amendments were approved .... '9; 93 Cong.
l_ec. 16,375-76 (1973) (enacting relevant

amendments to S. 1016).

Congress' alteration of the provision of the

Distribution Act providing for public hear-

hags of record on a proposed distribution

plan is similarly instructive. Section 4(c)(2)
of Senate Bill 1016 required the Secretary to

'_old a hearing or hearings of record, after

appropriate public notice, to obtain the testi-

mony of leaders and members of the Indian

tribe, band, group, pueblo, or community and

any individual who may receive any portion,

or be affected by the distribution, of such

funds." Hearing on S. 1016 at 7. Here also,

the Assistant Secretary objected, noting that

"[b]ecauae of the fact that many judgments

involve entities which are comprised solely of

individual descendant_ sometimes number-

ing in the thousands.., to guarantee that all

individuals' views be heard in public bear-

ings, as section 4(c)(2) contemplates, would

be impossible, even with respect to smaller,

organized tribes .... Accordingly, we recom-
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mend that the words 'and any individual' ...
be deleted." I_ at 15. Those words were

struck from the bill, and 25 U.S.C.

§ 1403(a)(2) instead requires the Secretary

to hold a public hearing "to obtain the testi-

mony of leaders and members of the Indian

tribe which may receive any portion, or be

affected by the use of distribution, of such

funds."

This series of events demonstrates that

Congress understood that the Indian Judg-

ment Distribution Act was to encompass

judgments in favor of aggregations of indi-

vidual Indians, and not just singular entities.

And indeed, other provisions of the Indian
Judgment Distribution Act make sense only

with this understanding of the Act. For ex-

ample, 25 U.S.C. § 1403(a) requires that the

Secretary "prepare a plan which shall best
serve the interest of all those entities and

individuals entitled to receive funds of each

Indian judgment." (Emphasis added.) In
this same vein, 25 U.S.C. § 1403(b)(2) man-

dates that the Secretary assure that "the

needs and desires of any groups or individu.-

a/s who are in a minority position, but who
are also entitled to receive such funds, have

been fully ascertained and considered." (em-
phasis added); see al_o 25 U.S.C. § 1404(2)

(requiring the Secretary to submit to Con-

gress "a statement of the extent to which

such plan reflects the desire of the Indian

tribe or individuals which are entitled to

such funds") (emphasis added).

Nevertheless, plain_fs and plaintiff-inter-

venors rely on Short v. United States, 12

CI.Ct. 36 (1987), in arguing that the Distribu-

tion Act does not apply. See Pls: Supple-
mental Br. at 2. Plaintiffs contend that Short

"held that 25 [U.S.C.] § 1401 did not apply

because the judgment was issued in favor of

individual Indian class beneficiaries." Pls.'

Supplemental Br. at 3. Short, however, is

inapposite to the present case.

In contrast to this case, in Short the

Claims Court found jurisdiction under the

Tucker Act, 28 U.S.C. § 1491, not the Indian

Tucker Act, 28 U.S.C. § 1505. See Shor_ 12

C1.Ct. at 40 ("[P]laintiffs are suing as individ-

uals under 28 U.S.C. § 1491 (1932)."). La-

ter, "[i]n 1989, the Claims Court denied the
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plaintiffs' claim for group damages under 28

U.S.C. § 1505." Short v. United State_ 50

F.3d 994, 997 (Fed.Cir.1995) (emphasis add-

ed) (citing Order at 3-10, Short v. United

States, No. 102-63 (CI.Ct. July 25, 1989)).

The court also refused the government's re-

quest to substitute a tribal entity for the

individually-named plaintiffs and to apply the

Distribution Act to the judgment because

"there [was] no functioning ... tribal organi-
zation," and "substitution of such a nonfunc-

tioning entity" would impair prompt resolu-

tion of the case. Short v. United State_ 661

F.2d 150, 155 (Ct.Cl.1981). z4

Although this case besxs a similarity to

Short in that plaintiffs are not suing as part

of a federally-recognized entity, the plain-

tiffs are an identifiable group. At a mini-

mum, the lineal descendants of the loyal
Mdewakanton are identifiable under the

terms of the Appropriations Acts and the

two censuses. Se_ e.g., Chippewa Cree

Tr/be, 69 Fed.Cl. at 670-74 (holding thai
beneficiaries of judgment fund constituted

an identifiable group where beneficiary class

was defined by statute and rolls prepared

by the Secretary of I_nterior); Peoria Tribe

of Indians of Okla, v. United States, 169

Ct.C1. 1009, 1012-13 (1965) (finding that

'identification of two scattered families de-

scende d from an Indian nation was sufficient

to support Claims Commission's determina-

tion that plaintiffs constituted an identifiable

group); Thompson v. United States, 122 Ct.

C1. 348, 360 (1952) (holding that Indians of

California could bring suit as identifiable

group despite lack of formal tribal organiza-

tion). What is more, plainlLffs assert a col-
lective interest in the lands and funds re-

sulting from the Appropriations Acts. See,

e.g., Tee-Hit-Ton Indians, 120 F.Supp. at

204 (holding that individuals representing

the plaintiff clan constituted an identifiable

24. Decisions rendered in the Short litigation

must be viewed in light of that case's particular

and peculiar history. The Short litigation

spanned nearly forty years, and eventually gave

way to Congressional intervention, namely, the

1988 Hoopa-Yurok Settlement Act, 25 U.S.C.

1300i to 1300i-11 (1994). That Act "nullified

the Short rulings [3hort v. United States, 486 F.2d

561 (Ct.C1.1973); Short v. United States, 661 F.2d

150 (Ct.Cl.1981); Short v. United States, 719 F.2d

1133 (Fed.Cir.1983)], by establishing a new

83

group where "land ... was claimed by the

plaintiff clan as a whole").

For these reasons, the court finds that

plaintiffs and plaintiff-intervenors are indeed

an "identifiable group" under the Indian

Tucker Act, and thus, a "group" within the

meaning of the Indian Judgment Distribution

Act.

2. "Funds appropriated in satisfaction of

• ajudgme_"

Plaintiffs aver that the Distribution Act

"does not apply until Congress has actually

appropriated funds to pay a [Court of Feder-

al Claims] judgment separate and apart from

funding via 28 U.S.C. § 2517 and 31 U.S.C.

§ 1304." Pls.' Supplemental Br. at 4. Plain-

tiffs contend that "the government's [posi-
tion] is based on a contingency--that Con-

gress would actually enact, in the future, a

specific claims distribution act for the [plain-

tiffs]." I& The government responds that no

separate appropriation is necessary to trig-

ger application of the Distribution :Act be-

cause 28 U.&C. § 2517 and 31 U.S.C. § 1304

provide the exclusive statutory mechanism

for Congressional funding of this court's

judgments. See Def.'s Supplemental Br. at
7.

The Indian Judgment Distribution Act ap-

plies, "[n]otwithstanding any other law, [to]

all use or distribution of funds appropriated

in satisfaction of a judgment of the ... Unit-
ed States Court of Federal Claims in favor of

any Indian tribe, band, group, pueblo, or

community." 25 U.S.C. § 1401(a). In iso-

lation, the statutory text does not make obvi-

ous whether the Act applies only to funds

specifically appropriated by separate legisla-

tion to satisfy Court of Federal Claims' judg-

ments in favor of Indians, or whether it

applies to funds derived from the general

Hoopa Valley Reservation." Kand_ Tribe of Cal.

v. Ammon, 209 F.3d 1366. 1372 (Fed.Cir.2000).

Additionally, avoidance of the Distribution Act

did not turn out to provide the relatively rapid

distribution of judgment funds that the Short

court expected; a final order directing the entry

of judgments was not filed until 1993, thirty

years after the initial decision on liability was

issued. See Final Order Directing Entry of Judg-

ments, Short v. United States, No. 63-102 (Fed.

CI. July 29, 1993), ECF No. 3.
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appropriation known as the Judgment Fund

when those funds satisfy an Indian judgment.

Although the text does not furnish a defini-

tive answer, the statutory regime governing

appropriations to satisfy judgments of this

court and the legislative history of the Distri-

bution Act provide interpretive guidance.

Two statutes govern payment of this

court's judgments: 28 U.S.C. § 2517 and 31
U.S.C. § 1304, each quoted supra, at 78 n.

21. Prior to 1863, judgments rendered by this

court's predecessor, the Court of Claims,

were payable only by "specific legislative en-

actment." Slatte'ry v. United States, 635

F.3d 1298, 1301 (Fed.Cir.2011) (en bane). In

the Amended Court of Claims Act of 1863,

ch. 92, 12 Stat. 765, 766, Congress provided

that judgments of the court were to "be paid

out of any general appropriation made by law

for the payment and satisfaction of private

claims." S/a_ery, 635 F.3d at 1302. That

provision "removed the need for a special

congressional appropriatio n to pay each indi-

xddunl judgment" and is now codified as

amended at 28 U.S.C. § 2517. It/. at 1302.

"Following the 1863 enactment, Congress

made periodic general appropriations for

payment of the judgments of the Court of

Claims, initially on an annualizod basis, e.g.,

Act of June 25, 1864, ch. 147, 13 Stat. 145,

148, and then by a standing appropriation

that created a Judgment Fund to pay all

Court of Claims judgments for which a spe-

cific appropriation did not exist, e.g., Supple-

mental Appropriation Act, 1957, Pub.L. No.

84-814, § 1302, 70 Stat. 678, 694-95 (1956)."

S/atle'ry, 635 F2d at 1302-03. Now codified

as amended at 31 U.S.C. § 1304, the Judg-

ment Fund statute provides for payments of

certain judgments against the United States,

including those authorized by 28 U.S.C.

§ 2517. _ The Judgment Fund was created

"to avoid the need for specific appropriations

to pay judgments awarded by the Court of

Claims." Slatlerg, 635 F.3d at 1317; see also

25. As the Federal Circuit noted in Slattery, "'[t]he
Judgment Fund had been limited to payments up
to $100,000, but Congress removed the cap, so
that the Fund covers claims of any amount."
635 F.3d at 1303 (citing Supplemental Appropri-
ations Act, 1977, Pub.L. No. 95-26, ch. 14, 91
SLat. 6!, 96-97). It is likely that the original
language of the Distribution Act in Senate Bill
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Bell BCI Co. v. United Stales, 91 Fed.C1. 664,

668 (2010) ("Congress enacted the Judgment

Fund in 1956 to eliminate the need for specif-

ic appropriations to satisfy judgments

against federal agencies."). It is "a perma-

nent, indefinite appropriation." 31 C.F.R.
§ 256.1.

[42] Thus, pursuant to 28 U.S.C. § 2517

and 31 U.S.C. § 1304, unless provision for

payment of a judgment is supplied by anoth-

er statute, any final judgment issued by this

court is satisfied by payment from the stand-

ing appropriation known as the Judgment

Fund. See Doe v. United State& 16 CI.Ct.

412, 423 (1989) ("Every final judgment of the

United States Claims Court rendered against

the United States is to be paid out of the

judgment fund."). No additional appropria-

tion by Congress is necessary; once the

award is certified by the clerk and the chief

judge of this court, it is presented to the

Secretary of the Treasury. See 28 U.S.C.

§ 2517(a). Once the Secretary certifies the

judgment, 31 U.S.C. § 1304(a)(2), the funds

are deemed appropriated, and Treasury is

charged with providing the funds to the pay-

ee. Se_ e.g., United States u Dan_ 470

U.S. 39, 42, 105 S.Ct. 1058, 84 L.Ed.2d 28

(1985) (noting that once Court of Claims'

judgment was certified to the General Ac-

counting Office pursuant to 31 U.S.C. § 724a

(1976 ed., Supp. V), the predecessor statute

to 31 U.S.C. § 1304, "this certification auto-

matically appropriated the amount of the

award"); see also 31 C.F.R. §§ 256.0-.60

(Treasury regulations governing payments
from the Judgment Fund); Treasury Finan-

cial Manual 6-3100, Certifying Payments

and Recording Corresponding Intragovvrn-

mental Receivables in the Federal Govern-

ment's Judgmsut Fund (Apr. 2009) (describ-

ing Treasury's process for administering

payments under the Judgment Fund).

Notably, relevant judicial precedents also

disfavor plaintiffs' position. In Dan_, 470

1016 which spoke more specifically of funds be-
ing appropriated in favor of Indians was ground-
ed in the reality that at the time the Distribution
Act was passed in 1973, the $100,000 cap on the
Judgment Fund would have necessitated a sepa-
rate appropriation for nearly every Indian judg-
ment.
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U.S. 39, 105 S.Ct` 1058, individual plaintiffs

alleged, in defense of an action in trespass

brought by the United States, that they pos-

ssssed aboriginal title to a portion of land

that had been the subject of litigation before
the Indian Claims Commission. 470 U.S. at

43, 105 S.Ct` 1058. The Claims Commission

had awarded damages to the Western Sho-

shone tribe of Indians for the loss of aberigi-

nai title to that land. Id_ In Dan_ the

government contended that the plaintiffs' ab-

driginal-title defense was unavailing due to

the collatoral--estoppel effect of the Claims

Commission's judgment, ld. The Court of
Appeals for the Ninth Circuit rejected that

contention, finding that the Claims Commis-
sion judgment did not yet have collateral-

estoppei effect because "payment" to the
Western Shoshone had not then occurred

within the meaning of Section 22(a) of the
Indian Claims Commission Act, which section

dictated that "payment" of any claim before

the Commission effestod a "full discharge of
the United States of all claims and demands

touching any of the matters involved in the

controversy." United States v. Dan_ 706

F.2d 919, 924, 925-27 (9th Cir.1983). The

court of appeals found dispositive the fact

that although funds had been appropriated

and credited to an interest-bearing Treasury

account in the name of the Western Sho-

shone, no funds had actually been disbursed

to or used for the benefit of the tribe, nor

had Congress then passed legislation to pro-

vide a distribution plan for the funds. Id, at
925-26. z6

The Supreme Court disagreed, concluding

that "payment" occurred within the meaning

of Section 22(a) when the judgment in favor

of the Western Shoshone was certified pursu-

ant to 31 U.S.C. § 72An (1976 ed., Supp. V),

the Judgment Fund predecessor statute to

31 U.S.C. § 1304, _ and funds to compensate

the tribe were placed by the government into

an account in the Treasury. Dan_ 470 U.S.

at 44-45, 105 S.Ct` 1058. Importantly for the

26. In the Western Shoshone litigation, the Secre-

tary failed timely to submit to Congress a distri-
bution plan, and thus separate legislation for
distribution of the funds was required, Dann,
706 F.2d at 926. Ultimately, Congress provided

• a plan for the use and distribution of the Western
Shoshone funds. See Western Shoshone Claims
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present case, the Court stated explicitly that

the Indian Judgment Distribution Act ap-

plied to the Commission's judgment as af-

firmed by the Court of Claims, and "[u]nder

25 U.S.C. § 1402(a) and § 1403(a), the Secre-

tary of the Interior [wa]s required, after

consulting with the Tribe, to submit to Con-

gress within a specified period of time a plan

for the distribution of the fund." l& at 42,

105 S.Ct. 1058. Although 31 U.S.C. § 724a

(1976 ed., Supp. V) and 31 U.S.C. § 1304

differ in their details, their effect is the same,

and there is nothing within 31 U.S.C. § 1304

that would lead to the conclusion that a

judgment certified under its mandates is not

subject to the Indian Judgment Distribution

Act whereas one certified pursuant to its

precursor was subject to the Distribution

Act. ._

The Senate Report on the bill that became

the Distribution Act is revealing in this re-

gard, as well. As previously noted, contained

within that report is a letter from the Assis-

tant Secretary of the Interior commenting on

the Distribution Act, In that letter, the Assis-

tant Secretary objected also to a prevision in

Senate Bill 1016 that stated: "Within six

months after the date of the appropriation of

funds by the Congress to pay each Indian

judgment, the Secretary of the Interior ...

shall prepare and submit to the Congress a

reconunended plan for the distribution of

such funds ... to the Indian trib_ ban_

group, pueblo, or community in whose favor

such judgment is rendered and such funds

appropriated" Hearing on S. 1016 at 5-6

(S. 1016, 93d Cong. § 4 (1973)) (emphasis

added). The Secretary observed:

[W]ith the exception of a few very early

Indian Claims Commission awards, neither

the Indian Claims Commission nor the

Cour_ of Claims specifies the ultimate or

present-day beneficiaries of an awar&

Furthermor_ the appropriatio_ acts cov-

ering the awards are silent on the" subject

of beneficiaries. The burden of identify-

Distribution Act, Pub.L. No. 108-270, 118 Stat.

805 (20O4).

27. See United States v. General Elec. Corp., 727

P.2d 1567. 1571 (Fed.Cir.1984)("Title 31 U.S.C.

§ 724a was reenacted and is now 31 U.S.C.

§ 1304."),
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ing beneficiaries has fa]len on the Secre-

tary of the Interior, a process that we feel

should continue to be followed because of

the fact that the identification of beneficia-

ries often demands intense research in the

cultural and political history of the in-

volved group or groups. This is a task

that neither the Indian Claims Commis-

• sion nor the Caurt of Claims is equipped

to handle.

Id. at 14 (Letter from John H. Kyl, Assistant

Secretary of the Interior, to Sen. Henry M.

Jackson (Apr. 12, 1973)) (emphasis added).

The Assistant Secretary thus recommended

the deletion of the quoted language of Sec-

tion 4 and all similar text` Ic£; see also id

at 19 (Test. of Mr. Kyl). Congress agreed,

and the quoted portion of Section 4 of Senate

Bill 1016, along with similar language, was

struck from the bill See 93 Gong. Rec.

33,180; 93 Cong. Rec. 16,375-76.

While the Assistant Secretary's objection

to Section 4 of Bill 1016 appeared to be

based primarily on the fact that judgments

in favor of Indians and appropriations to

satisfy those judgmentsidid not list individu-

al beneficiaries, the language to which the

Secretary objected and which was ultimately

struck from the bill actually spoke of funds

being appropriated in favor of "the Indian

tribe, band, group, pueblo, or community,"

not individual beneficiaries. Nevertheless,

the affirmative elimination of that language

is persuasive evidence that application of the

Distribution Act is not dependent on a spe-

cific appropriation in the name of an Indian

entity, zs

28. Notably, the language found in 25 U.S.C.
§ 1401(a) that defines the scope of the Distribu-
tion Act was present in nearly identical form in
Section 3 of the original Senate Bill 1016, see
Hearing on S. 1016 at 5 (S. 1016, 93d Cong. § 3)
(1973). but no objection to that text was raised by
the Assistant Secretary.

29. The Indian Judgment Distribution Act's dele-
gation to the Secretary of Interior of sole author-
ity to determine proper beneficiaries in Indian
judgment cases is in keeping with a line of cases

• from this court that held. outside the context of
the Distribution Act and prior to the lifting of the
$100.000 cap on the Judgment Fund, that Con-
gress was responsible for determining individual
claimants through Congress' appropriation of
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In short, the statutory scheme governing

payment of judgments by the Court of Fed-

eral Claims and the legislative history of the

Indian Judgment Distribution Act convince

the court that the Distribution Act applies to

this case, regardless of whether the money is

automatically appropriated pursuant to the

Judgment Fund statute, 31 U.S.C. § 1304, or

Congress enacts a specific appropriation to

satisfy the judgment. Because the court

concludes that the Distribution Act applies

here, the court will abstain from identifying

the specific individual persons who qualify as

linealdescendants ofthe loyalMdewakanton.

Identification of beneficiaries of the final

judgment is within the purview of the Secre-

tary of Interior under the Indian Judgment

Distribution Act. See 25 U.S.G. §§ 1402(a),
1403. The court will likewise refrain from

articulation of what specific criteria claimants

must satisfy to prove their status, as all

facets of this determination make up the

Secretary's responsibilities under the Act.
See/d zs

B. Application of the Indian Judgment
DistributionAct to thisCase

1. Previously incurred costs associated

with formulation of a distribution

plan_

Although the court concludes that the Dis-

tribution Act applies, it does so reluctantly.

AS noted, pursuant to the parties' represen-

tations at the status conference held on Janu-

ary 21, 2011, and the scheduling order issued

on that same date, plaintiffs and plalntiff-

intervenors prepared and filed 33 motions

and numerous proposed findings of uncontxo-

verted facts alleging that they are lineal de-

funds to satisfy the Indian judgment. See, e.g.,
Turtle Mountain Band of Chippewa Indians v.
United States, 490 F.2d 935, 951 (Ct.C1.1974);
Cherokee Freedmen & Cherokee Frecdmen 's Assoc.
v. United States, 195 Ct.Cl. 39, 48 (1971); Confed-
erated Tribes of Warm Springs Reservation of Or.
v. United States, 177 Ct.CI. 184, 210 (1966); Peo-
ria Tribe, 169 Ct.Cl. at 1011-12; McGhee, 122
Ct.CI. at 396; see also Chippewa Cree Tribe of

Rocky Boy's Reservation v. United States, 85 Fed.
Cl. 646, 657 (2009) ("composition of the particu-
larly entity or group in whose favor an award is
made" was "beyond the competence of" the
court where Congress had enacted specific legis-
lation creating distribution plans for judgments
at issue).
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scendants of the loyal Mdewakanten. At-

tendant to those motions, they have obtained,

sorted through, organized, and submitted to

the court and the government almost 150,000

pages of material to show individual genealo-

gies that span more than a century. Def.'s
Ruie 56(d) Mot. at 3. This information in-

cludes family trees, family Bibles, newspa-

pers, books, historical accounts, Excel

spreadsheets, birth certificates, and death

certificates. IcL; see also Def.'s Mem. at 62

(recounting plaintiffs' and plalntiff-interve-

nora' submissions). Indeed, the court can

summarize no better than the government

the Herculean task plaintiffs and plaini_ff-

intervenors undertook to prepare this case
fur a final resolution:

lilt took [p]laintiffs years to compile their

own records. See Declaration Regarding

Persons Who Qualify as Proper Claimants

in this Case, March 8, 2011, at ¶7 (Dkt-

898) ("Since the filing of the instant mat-

ter, [plaintiffs' counsel] has endeavored to

identify individuals, who through various

means but mainly birth certificates and

•similar authentic records, can prove their

lineal descendancy."); Declaration of Bar-

bara Buttes, March 21, 2011, at ¶ 3 (Dkt.

978-2) ("Over the eight years of this law-

suit (2003-2011), Wi_agpi [Buttes' research

firm] has employed many people, full-time

and part-time, to conduct the research on

1886 Mdewakanton descendancy.") (Dk-t.

978-2). Indeed, merely to identify [p]lain-

tiffs, the lead [p]laintiffs' attorney "went on

• a tour of the Sioux Reservation[s] in South

Dakota and six states and two nations."

Transcript, Attorney Erick Kaardal, p. 112

(June 10, 2005).

Def.'s Rule 56(d) Reply at 5.

[43] Plaintiffs' and plaintiff-intervenors'

efforts were accomplished at the insistence of

the government, which has demanded from

the inception of this case that all plaintiffs be

individually named and identified as lineal

descendants in this case. Se_ e.g., Wolf child

/V, 77 Fed.Cl. at 33 ("The government states

that it and other parties to this action are

:'entitled to certainty and closure respecting

the number and identities of the persons'

participating in this suit."); Def.'s Mot. to

File Exs. under Seal at 2, Wolf child v. Unit-
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ed St_te¢ No. 03-2684 (Fed.Cl. filed Sept. 13,
2007) ("Names of minors and their ages are

necessary to the determination of whether

these individuals have previously been admit-

ted as parties .... "); Def.'s Reap. to Mot. to

Substitute Legal Counsel at 1, Wolf child v.

United States, No. 0_-2684 (Fed.C1. filed

Feb. 23, 2007), ECF No. 430 ("The United

States opposes the motion to the extent that

it seeks to add as new plaintiffs any persons
who have not already moved for, and been

granted, intervention."); Def.'s Opp'n to Pls.'

Mot. to Amend Third Amended Compl. at 2,

Wolfchild v. United S_tes, No. 03-2684
(Fed.Cl. filed Feb. 2, 2007), ECF No. 418

("In a case in which such matters as lineage,

tribal affiliation, and severance of tribal rela-

tions may play a significant role, it is particu-

larly important for the [d]efendant to know

for certain who the [p]laintiffs (and [p]lain-

tiff-[i]ntervenors) are."); Def.'s Opp'n to Du-

Marce Mot. to Intervene at 2, Wolf child v.

United State_ No. 03-2684 (Fed.CL filed

Nov. 8, 2006) ("As it has previously, noted,
the United States is entitled to have certain-

ty and closure respecting the number and

identities of the persons who are suing it in

this action .... "); Def.'s Mot. for Disclosure
of Names of John Doe Plaintiff-Intervenors

at 1, 4, Wolfchitd v. United State_ No. 03-
2684 (Fed.Cl. filed Oct. 24, 2006) ("Defendant

... moves ... for an [o]rder directing coun-

sel ... to provide ... the United States with

the identities of those John Doe plain-
tiffs .... Defendant is entitled to lmow who

is suing it ... This is particularly true in

light of the fact that all claims in the case

rest, in part, on allegations regarding the

lineage of the persons who are suing ... No

litigant should be forced to defend itself

against phantom plaintiffs, nor carry the lo-

gistical burden of keeping track of hundreds

of 'John Does' who may or may not exist.");

Def.'s Opp'n to DuMarce Mot. to Amend

First Amended Compl. at 3, Wolfchitd v.

UniLed Statv_ No. 03-2684 (Fed.C1. filed Oct.

23, 2006) ("As it has previously noted, [d]e-

fendant is entitled to have certainty and clo-

sure respecting the number and identities of

the persons who are suing it in this ac-

tion .... "); Def.'s Opp'n to Rooney Mot. to

Amend at 2, Wolfchild v. United State_ No.

03-2684 (Fed.C[ filed Oct. 10, 2006) (same).
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The government's position regarding claim-

ants adopted at the outset and maintained
until the very ]ast submissions has driven the

couree of this litigation and is directly op-
posed to the terms of the Distribution Act.

which contemplate that the government was

not entitled to such specific identification at

any time prior to a judgment, given that

development of a plan under the Distribution

Act would follow entry of a judgment.

Not only was the government in error to

demand identification of plaintiffs and proofs

of descent throughout this case, under the

Indian Judgment Distribution Act it is the

Secretary of Interior, not plaintiffa' attorneys

or the court, who must sort through the

thousands of documents, compile the perti-

nent records, and undertake the historical

research to determine the appropriate temp-

lates by which to adjudicate claimant eligibili-

ty. In short, it is the Department of the

Interior that is charged with the task of

determining whether each claimant's sup_
I_orting documentation demonstrates lineal

descendancy. The pertinent regulations pro-

vide:

(a) The Secrefary shall cause to begin as

early as possible the necessary re-

search to determine the identity of the

ultimate or present day beneficiaries

of judgments. Such research shall be

done under the direction of the Com-

missioner of Indian Affairs: The af-

fectod tribes or groups shall be encour-

aged to submit pertinent date. A//

pertinent data, including cultural, polit-

ical and historical material, and rec-

ords, including membership, census

and other roll shall be considered ....

Co) The results of all research shall be

provided to the governing bodies of all

affected tribes and groups. The Area
Director shall assist the affected tribe

or group in arranging for preliminary

sessions or meetings of the tribal gov-

erning body, or public meetings. The

Area D/rector s/m//make a presenta-

tion of the results of the research and

shall arrange for expertise of the Bu-

reau of Indian Affairs to be available at

these meetings to assist the tribe or

101 FEDERAL CLAIMS REPORTER

group in developing a use or distribu-

tion proposal ....

25 C.F.R. § 87.3 (emphasis added). In the

Joint Status Report of May 27, 2011, the

government provided an illuminating exam-

ple of the scope of the work required under

the Distribution Act. The government ex-

plained that in the context of the Western

Shoshone litigation, see supr_ at 84--85 & n.
26:

The Bureah received more than 9,000 ap-

plications to share in the judgment. The
documents to which claimants had to show

genealogicalconnectionswere census rolls

generated from 1885 to 1940. The Bureau

started accepting applicationsin October
2007. The firstdistributionwas made in

March 2011; the finaldistributionshave

not yet been made. The Bureau hired a

contractor to perform the voluminous re-

searcl_ The Bureau paid the contractor

approximately $1.5 million for two years

of wor_ The Bureau elected not to en-

dorse the third year of the contras_ as-

suming direct responsibility for the work

to be done. To dat_ the Bureau has ex-

pended about one million dollars above

what it paid the contract(re.

The underlying documentation, i.e., cen-

sus roles, birth certificates, etc. in Western

Shoshone[,] is generally more recent, re-

ducing the research by one or possibly two

generations. Depending on the criteria to

qualify for a distribution in this ease, the

number of Wolfchild applicants could be
twice the size of the Western Shoshone

claimant group.

Joint Status Report at 13 (emphasis added).

As demonstrated by the government's reci-

tation of the work required in the Western

Shoshone litigation, plaintiffs' and plaintiff-

intervenors' assembly of the pertinent rec-

ords into a readily analyzable format in effect

will enable the government to avoid incurring

a substantial part of the costs entailed in

complying with the Indian Judgment Distri-

bution Act. In light of these circumstances,

the government shall reimburse plaintiffs

and plaintiff-intervenors for the costs of pre-

paring the materials that plaintiffs and plain-

tiff-intervenors submitted in support of their

claims of eligibility as to the stipulated funds.
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The government's u_ustified litigation pos-

ture has caused plaintiffs to expend ro-

sources that properly should have been

borne by the government, and the plaintiffs

deserve recompense for those efforts. Such

reimbursement will also carry out the De-

partment of the Interior's obligation to make

financial resources available to the claimant

group to aid in "develop[ing] and eommuni-

cat[ing] to the Secretary... its own suggest-

ed plan for the distribution and use of [the

Judgment] funds." 25 U.S.C. § 1403(b).

2. Review and approval of a distribution

plan,

A final point regarding the administration

of this case under the Indian Judgment Dis-

tribution Act must be addressed. The gov-

ernment contends that "[i]f the Act applies to

any judgment entered in this case, this

[c]ourt's role terminates after certification of

the judgment to the Secretary of the Trea-

sury and allocation of appropriated funds for

the judgment." Def.'s Supplemental Br. at

5; /d. at 13 ('_Phe court[']s role in Indian

tribal or group judgment actions is limited to

rendering judgments and certifying those

judgments to the Secretary of the Treasury

for payment pursuant to 31 U.S.C. § 1304.").

It avers that "[u]nder the Act, the Secretary

of the Interior must create and Congress

30. Amendments to the Distribution Act in 1983
extended the time to one year from one hundred
eight days originally provided. See Pub.L. No.
97-458, § I, 96 Stat. 2512 (Jan. 12, 1983).

31. In Chadha, the Supreme Court faced the ques-
tion of the constitutionality of a one-House veto
over executive action. Section 244(n)(1) of the
Immigration and Nationality Act permitted the
Attorney General to suspend the deportation of
an alien if that alien met certain statutory prereq-

• uisites. 42 U.S.C. at 923-24. A separate provi-
sion of the Act, Section 244(c)(I), granted to
Congress the power to override and veto the
Attorney General's suspension of deportation via
a resolution adopted by either the House of Rep-
resentatives or the Senate. Id. at 925. The

Supreme Court concluded that the legislat/ve
veto violated the Presentment Clauses of Article
I, Section 7, Clauses 2 and 3, and the Bicameral-
ism requirement of Article I, Sections I and 7.
The Court determined that Congress' invocation
of the veto power granted to it under the Act
constituted legislative action because it "alter[ed]

• the legal fights, duties and relations of persons,

89

approves the plan for distribution and use of

the appropriated funds." I& at 6.

The Indian Judgment Distribution Act os-

tensibly provides that the Secretary must

submit to Congress the distribution plan

within one year of the appropriation of the

funds to satisfy the judgment. See 25 U.S.C.

§ 1402(a)._° The distributionplan becomes

effectiveat the end of the sixty-dayperiod

beginning on the day the planissubmitted to

Congress, unless during thatperiod "a joint

resolution is enacted disapproving such

plan[ ]." 25 U.S.C. § 1405(a). Upon enact-

ment of a joint resolution, the Secretary

must submit to Congress within thirty days

proposed legislation authorizing distribution
of the funds. 25 U.S.C. § 1405(b).

This aspect of the Indian Judgment Distri-

bution Act reflects an amendment adopted in

1983 to cure a constitutional defect in the

original terms of the Act. Initially the Distri-

bution Act incorporated a legislative-veto

provision identical in effect to that deemed

unconstitutional in Immigration & Natural-
ization Service v. Chadh_ 462 U.S. 919, 103

S.Ct. 2764, 77 L.Ed.2d 317 (1983). sl See

Pub.L. No. 93-134, § 5, 87 SLat. 466, 468

(1973} (Proposed distribution plans submitted

to Congress would take effect unless "during

such sixty-day period either House adopts a

resolution disapproving such plans."). The

curing amendment adopted in 1983 was en-

including the AUorney General, Executive
Branch officials, and [the alien subject to depor-
tation], all outside the legistative branch." Cha-
dha, 462 U.S. at 951-52, 103 S.Ct. 2764. Absent
the veto provision in Section 244(c)(2), Congres-
sional overruling Of the Attorney General's sus-
pension determination could be achieved, if at
all, only through legislation enacted pursuant to
Article I. Id. at 953-54, 103 S.Ct. 2764. Because
the veto was legislative action, "that action was
subject to the standards prescribed in Article I"
and could not be exercised outside of the careful
process delineated in that part of the Constitu-
tion. ld. at 956-57, 103 S.Ct. 2764. According-

ly, the one-House veto was a violation of separa-
tion of powers and was thus unconstitutional.
ld. at 959, 103 S.Ct. 2764.

Notably, the legislative veto contained within
the Indian Judgment Distribution Act was listed
in an Appendix to Justice White's dissent in Cha-
dha listing then-current legislative vetoes which
Justice White believed were invalidated by the

majority opinion in Chadha, 462 U.S. at 959-60,
1012, 103 S.Ct. 2764.
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acted prior to the Supreme Court's decision

in Chadha but subsequent to the decision of
the United Stat_s Court of Appeals for the

Ninth Circuit in Chadha v. Immigration &

Naturalization Servie_ 634 F.2d 408 (9th

Cir.1980) (op. by Kennedy, J.), which decision

was affirmed by the Supreme Court in due

course. The Congressional cure in the form

of requiring a joint resolution to be enacted

to disapprove a proposed distribution plan
satisfied both the Bicameralism and Present-

ment Clauses of the Constitution. s:

Although Congress cured a constitutional

flaw in the statutory regime for developing

and implementing a distribution plan for

judgments in certain Indian cases, it intro-

duced another equally significant defect by

legislative action taken in 1995. The provi-

sions cited by the government calling for the

Secretary to submit a distribution plan to

Congress have been repealed. In 1995, Con-

gress enacted the Federal Reports Elimina-

tion and Sunset Act of 1995, Pub.L: No. 104-

66, 109 Star. 707. Intended to "alleviate the

burden on the Executive Branch [and] to also

allow the [g]overnment to focus its energy on

more important issues, thereby better utiliz-

ing their time," H.R. Rep. No. 104-327

(1995), 1995 WL 683033, at *23, that Act

dictated that certain provisions of law man-

dating the submission of reports to Congress

were void as of the date of enactment or four

years thereafter, /_ at *25. Among the

reporting requirements that were to be elimi-

nated four years after the date of enactment

of the law were those mandated by the Dis-

tribution Act under Sections 1402(a) and 1404

of Title 25. i09 Stat. at 734--35 (eliminating

the reporting requirements listed in H.R.

Dec. No. 103-7 (1993)); H.R. Dec. No. 103-7,

at 113 (listing reporting requirements under

25 U.S.C. § 1402(a) and § 1404 as among

32. See Constitution, Jefferson's Manual, and
Rules of the House of Representativeso H.R. Dec.
No. 108-241, 108th Cong., 2d Sess. § 397 (2005)
("A[ ] development of the modem practice is the
joint resolution, which is a hill so far as the
processes of the Congress in relation to it are
concerned. With the exception of joint resolu-
tions proposing amendments to the Constitution,
all these resolutions are sent to the President for
approval and have the full force of law. They
are used for what may be called the incidental,
unusual, or inferior purposes of legislating.") (ci-
tations omitted); see also International Brother-

101 FEDERAL CLAIMS REPORTER

those being abrogated). Thus, contrary to

the government's contentions, the Secretary

is no longer required or allowed to submit its

proposed distribution plan to Congress.

To say the least, application of a repealed

statutoryprovisionwillnot do. The court is

presented with a statutethathas been deci-

mated. The question ariseswhether means

of fillingthe resultingvery substantialgap

are available.This court has judicialpower

to remit and remand "appropriate matters"

to executive officials, sss 28 U.S.C.

§ 1491(a)(2) ("In any case within its jurisdic-

tion, the court shall have the power to re-

mand appropriate matters to any administra-

tive or executive bedy or official with such

direction as it may deem proper and jusL");

Mendoza v. United States, 87 Fed.Cl. 331,

337-38 (2009) (partially remanding a claim

for pay and benefits to the Office of Person-

nel Management, where that office'had statu-

tory authority over aspects of the claim) , and

the court has inherent power to effectuate its

judgments. See Chambers u NASCO, Inc.,

501 U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d

27 (1991) ("[C]ertaln implied powers must

necessarily result to ... [c]ourts of justice
from the nature of their institution ....

TheSe powers are 'governed not by rule or

statute but by the control necessarily vested

in courts to manage their own affairs so as to

achieve the orderly and expeditious disposi-

tion of eases.'" (quoting United States u

Hudson_ 11 U.S. (7 Cranch) 32, 34, 3 L.Ed.

259 (1812); Link v. Wabash R.R. Co., 370
U.S. 626, 630_1, 82 S.Ct. 1386, 8 L.Ed.2d

734 (1962))); Riggs v. Johnson Cnty., 73 U.S.

(6 Wall.) 166, 187, 18 LEd. 768 (1867) ("[T]he

rule is universal, that ff the power is con-

ferred to render the judgment .... it also

includes the power to issue proper preeess to

bona of Elec. Workers v. Washington Terminal
Co., 473 F.2d 1156, 1164 (D.C.Cir.1972) ("That a
joint resolution was used [by Congress] to ac-
complish the intended result does not detract
from the legislative character of the action.")

Congress made similar changes to other laws
to cure the constitutional infirmity identified in
Chadha. See United States v. Amirnazml, 645
F.3d 564, 581 n. 26 (3d Cir.2011) (discussing an
amendment to the National Emergencies Act to
replace a termination of an emergency by "con-
current resolution" of Congress with termination
of an emergency by a "joint resolution.").
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enforce such judgment or decree."); see a/so

Pueblo of Laguna v. United States, 60 Fed.

Cl. 133, 135-38 (2004) (addressing various

inherent powers); 28 U.S.C. § 2521(c) ("The

United States Court of Federal Claims shall

have such assistance in the carrying out of its

lawful writ, process, order, rule, decree, or

command as is available to a court of the

United States."). Exercising those powers

offers the best prospect of adhering to the

terms of the Distribution Act insofar as it is

legally possible to do so. Accordingly, the

court will issue a remit, remand, and di-

rection to the Secretary of the Interior to

provide a report to the court within the time

specified in 25 U.S.C. § 1402, submitting his

or her "plan for the use and distribution of
the funds" awarded to the lineal descendants

of the loyal Mdewakanton, 25 U.S.C.

§ 1402(a). Upon receipt of the report, the

court will entertain potential proceedings to

review the report, as provided in RCFC

52.2(0. This disposition will enable the court

to take the "necessary steps to insure the[ ]

speedy determination" of the case, at least to

the extent that any such determination is

possible. Navajo Tribe of Indians v. United

States, 601 F.2d 536, 540 (Ct.C1.1979).

C. Summary Judgment

Because the court has no direct role in

specifying the individual persons entitled to

share in a judgment in favor of the descen-

dants of the loyal Mdewakanton as an identi-

fiable group of Indians, and because the

amount of the funds to which the descen-

dants are entitled based upon plaintiffs' and

intervening plaintiffs' use-restriction claims

has been set by stipulation of the parties,

there is no genuine dispute of any material

fact regarding those claims. As a result,

plaintiffs and intervening plaintiffs are grant-

ed summary judgment on their use-restric-

tion claims for $673,944, measured as of Jan-

uary 1, 2011.

Ill. JUDGMENT UNDER RULE 54(b)

• Pursuant to RCFC 54(b), this court is au-

thorized to "direct entry of a final judgment

as to one or more, but fewer than all claims,"

upon the finding that "there is no just reason

for delay." RCFC 54(b). In this case there

is no reason to delay further the final resolu-

tion of the claims regarding the restricted-
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use funds. The court will enter final judg-

ment as to those claims.

Entry of a judgment under Rule 54C0) will

allow the Secretary of the Interior to develop

a roll of eligible claimants and prepare a

distribution plan. Partial final judgments

are expressly authorized under 28 U.S.C.

§ 2517(b), and 31 U.S.C. § 1304(a)(3)(A) pro-

vides for payment from the Judgment Fund

of all those judgments payable under Section

2517. Once the judgment is certified and the
money automatically appropriated, the Secre-

tary shall begin the work necessary to create

a distribution plan in accordance with the

Indian Judgment Distribution Act.

IV. CONCLUSION

For the masons stated, the court DENIES

plaintiffs' and plaintiff-intervenors' motions

to amend their respective complaints to in-

clude claims grounded in the Indian Non-
Intercourse Act and the 1863 Acts. The Rob-

ertson-Vadnais group of plaintiff-intervenors'

motion to amend to add a takings claim
under the Fifth Amendment is likewise DE-

NIED. The motions to allow the various

other proffered amendments to plaintiffs' and

plaintiff-intervenors' complaints are GRANT-

ED. The government's motion to dismiss

claims grounded in the 1863 Acts is GRANT-

ED as to the Julia DuMarce Group and the

Harley Zephier Group of plaintiff-interve-

nots. The government's motion to dismiss is

otherwise DENIED, as is the governm.ent's

motion to defer consideration under RCFC

56(d).

Plaintiffs' and plaintiff-intervenors' mo-

tions for summary judgment are GRANTED

IN PART, /.a, they are granted as to the

claims based upon the use restrictions in the

1888, 1889, and 1890 Appropriation Acts. The

government's cross-motion for summary

judgment is DENIED. There being no just

reason for delay, and because entry of a final

judgment on the use-restriction claims will

materially advance the ultimate resolution of

this litigation, the court directs entry of final

judgment as to the use-restriction claims

pursuant to RCFC 54(b). The clerk is di-

rected to enter a f'mal judgment in favor of

plaintiffs and plaintiff-intervenors against the
United States on the use-restriction claims in
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the amount of $673,944, measured as of Janu-

ary 1, 2011. Distribution of the judgment

shall be made pursuant to the Indian Tribal

Judgment Funds Use or Distribution Act, 25

U.S.C. §§ 1401-07.

To effectuate the Distribution Act given

the repeal of the provisions providing for

reports to Congress regarding a proposed

distribution plan, the matters of developing a

roll of eligible claimants and a plan for distri-
bution of the funds awarded shall be and are

remitted and remanded to the Secretary of

the Interior pursuant to 28 U.S.C.

§ 149I(a)(2) and RCFG 52.2(a). In carrying

forward with his or her responsibilities under

the Distribution Act, the Secretary shall pro-

vide reimbursement pursuant to 25 U.S.C.

§ 1403(b) to Plaintiffs and intervening plain-
tiffs for their costs in preparing and submit-

ring to the court and the government, geneal-

ogies to establish their status as eligible
claimants. In accord with 28 U.S.C. § 1402,

the Secretary shall complete preparation of

such roll and plan satisfying the criteria

specified in 25 U.S.C. § 1403 within one year
from the date of this decision and judgment.

Upon completion, the Secretary shall submit

a report to the court setting out the proposed

roll and plan.

Plaintiffs are awarded their costs of suit.

It is so ORDERED.

Sheldon Peters WOLFCHILD,

et al., Plaintiffs,

V,

UNITED STATES, Defendant.

Nos. 03-2684L, 01--568L.

United States Court of Federal Claims.

Oct. 25, 2011.

Background: Government moved for re-

consideration of a partial final judgment of

the United States Court of Federal

101 FEDERAL CLAIMS REPORTER

Claims, 101 Fed.CL 54, granting awards,

pursuant to the Indian Tribal Judgment

Funds Use or Distribution Act, to approxi-

mately 20,750 persons of Indian descent on

their claims for revenue derived from use

of lands reserved for eligible Indians.

Holding:. The Court of Federal Claims,

Lettow, J., held that upon Reports Elim/-

nation Act's repeal of Secretary of the

Interior's duty under Indian Tribal Judg-

ment Funds Use or Distribution Act to

submit to Congress a plan for the use and

distribution of the funds to pay a judgment

of the Court of Federal Claims to any

Indian tribe, Court of Federal Claims re-

gained its general powers of effectuation of

its judgments, including by issuing "a re-

re.it, remand, and direction to the Secre-

tary of the Interior to provide a report to

the court within the time specified in Indi-

an Tribal Judgment Funds Use or Distri-

bution Act".

Motion denied.

1. Federal Courts _=_1121

Motion for reconsideration of a partial
final judgment is governed by the rigorous

standards of rule governing motions to alter

or amend a judgment. RCFC, Rule 59(e), 28

U.S.C.A.

2. Federal Courts ¢=1121

An amendment of an interlocutory or-
der, which may be revised at any time before

the entry of a judgment, requires a lesser

showing than a reconsideration of a final

judgment. RCFC, Rule 59(e), 28 U.S.C_A.

3. Federal Courts _:_1121

Reconsideration of a final judgment is

appropriate primarily on grounds of (1) an

intervening change in the controlling law; (2)
the availability of new evidence; or (3) the

need to correct clear error or prevent mani-

fest injustice. RCFC, Rule 59(e), 28

U.S.C.A-

4. United States ¢=105

Reports Elimination Act repealed Secre-

tary of the Interior's duty under Indian Trib-

A90

Case: 12-5035      Document: 82     Page: 178     Filed: 11/13/2012
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3Jn  tnitetJ State Court of Se eraI CIaim 

Nos. 03-2684 L&01-568 L

SHELDON PETERS WOLFCHILD, ET AL.,

Vo

THE UNITED STATES

JUDGMENT

Pursuant to the Published Opinion and Order, filed August 5, 2011, stating that there is

no just reason for delay, as provided in Rule 54(b),

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 54(b), that judgment is
in favor Of plaintiffs and plaintiff-intervenors on the use-restriction claims in the amount of

$554,514.00, measured as of January 1, 2011. Distribution of this judgment shall be made

pursuant to the Indian Tribal Judgment Funds Use or Distribution Act, 25 U.S.C. §§ 1401-07.
Plaintiffs are awarded their costs of suit.

August5,2011

Hazel C. Keahey
Clerk of Court

By: s/Lisa L. Reyes

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of

all plaintiffs. Filing fee is $455.00.
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3Jn floe lnite  tatr Court of Se eraI CIaim 

Nos. 03-2684 L and 01-568 L

SHELDON PETERS WOLFCHILD,
et al.

Vl

THE UNITED STATES

CORRECTED JUDGMENT

Pursuant to the court's Order filed August 18, 201 l, and the corrected Opinion and Order,
attached thereto,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 54(b), that judgment is
in favor of plaintiffs and plaintiff-intervenors on the use-restriction claims in the amount of

$673,944.00, measured as of January 1,201 I. Distribution of this judgment shall be made

pursuant to the Indian Tribal Judgment Funds Use or Distribution Act, 25 U.S.C. §§ 1401-07.
Plaintiffs are awarded their costs of suit.

August 22, 2011 By:

Hazel C. Keahey
Clerk of Court

s/Debra L. Samler

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of

_tll plaintiffs. Filing fee is $455.00.
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the amount of $673,944, measured as of Janu-

ary 1, 2011. Distribution of the judgment

shall be made pursuant to the Indian Tribal

Judgment Funds Use or Distribution Act, 25
U.S.C. §§ 1401-07.

To effectuate the Distribution Act given

the repeal of the provisions providing for

z'eperts to Congress regarding a proposed

distribution plan, the matters of developing a

roll of eligible claimants and a plan for distri-
bution of the funds awarded shall be and are

remitted and remanded to the Secretary of

the Interior pursuant to 28 U.S.C.

§ 1491(a)(2) and RCFC 52.2(a). In carrying

forward with his or her responsibilities under

the Distribution Act, the Secretary shall pro-

vide reimbursement pursuant to 25 U.S.C.

§ 1403(b) to plaintiffs and intervening plain-
tiffs for their costs in preparing and submit-

ring to the court and the government, geneal-

ogies to establish their status as eligible

claimants. In accord with 28 U.S.C. § 1402,

the Secretary shall complete preparation of

such roll and plan satisfying the criteria

specified in 25 U.S.C. § 1403 within one year

from the date of this decision and judgment.

Upon completion, the Secretary shall submit

report to the court setting out the proposed

roll and plan.

Plaintiffs are awarded their costs of suit.

It is so ORDERED.

Sheldon Peters WOLFCHILD,

et al., Plaintiffs,

v.

UNITED STATES, Defendant.

Nes. 03-2684L, 01-568L.

United States Court of Federal Claims.

Oct. 25, 2011.

Background: Government moved for re-

consideration of a partial final judgment of

the United States Court of Federal

101 FEDERAL CLAIMS REPORTER

Claims, 101 Fed.Cl. 54, granting awards,

pursuant to the Indian Tribal Judgment

Funds Use or Distribution Act, to approxi-

mately 20,750 persons of Indian descent on

their claims for revenue derived from use

of lands reserved for eligible Indians.

Holding:. The Court of Federal Claims,

Lettow, J., held that upon Reports Elimi-

nation Act's repeal of Secretary of the

Interior's duty under Indian Tribal Judg-

ment Funds Use or Distribution Act to

submit to Congress a plan for the use and

distribution of the funds to pay a judgment

of the Court of Federal Claims to any

Indian tribe, Court of Federal Claims re-

gained its general powers of effectuation of

its judgm.ents, including by issuing "a re-

rnit, remand, and direction to the Secre-

tar] of the Interior to provide a report to

the court within the time specified in Indi-

an Tribal Judgment Funds Use or Distri-

bution Act".

Motion denied.

1. Federal Courts _=_1121

Motion for reconsideration of a partial

final judgment is governed by the rigorous
standards of rule governing motions to alter

or amend a judgment. RCFC, Rule 59(e), 28
U.S.C.A.

2. Federal Courts ¢=_I121

An amendment of an interlocutory or-

der, which may be revised at any time before

the entry of a judgment, requires a lesser

showing than a reconsideration of a final

judgment. RCFC, Rule 59(e), 28 U.S.C.A.

3. Federal Courts _=_1121

Reconsideration of a final judgment is

appropriate primarily on grounds of (1) an

intervening change in the controlling law; (2)

the availability of new evidence; or (3) the

need to correct clear error or prevent mani-

fest injustice. RCFC, Rule 59(e), 28

U.S.C.A.

4. United States _=_105

Reports Elimination Act repealed Secre-

tary of the Interior's duty under Indian Trib-
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al Judgment Funds Use or Distribution Act under the Indian Tucker Act, can only be
to submit to Congress a plan for the use and

distributionofthe funds to pay a judgment of

the Court of Federal Claims to any Indian

tribe;Reports Elimination Act explicitlyter-

minated the reporting requirements of the
Indian Tribal Judgment Funds Use or Dis-

tributionAct by including those require-

ments on the listprepared by the Clerk of

the House of Representatives of those re-

ports to be specifically eliminated. Indian

Tribal Judgment Funds Use or Distribution
Act, § 2(a), 25 U.S.C.A- § 1402(a).

5. Federal Courts e:=ll19.1

Court of Federal Claims has inherent

juridical power to effectuate its own judg-
ments.

6. Federal Courts ¢=_25

Congress may alter the means by which

courts exercise their power of enforcing
judgments.

7. Federal Courts ¢:_1119.1

Upon Reports Elimination Act's repeal

of Secretary of the Interior's duty under
Indian Tribal Judgment Funds Use or Dis-

tribution Act to submit to Congress a plan
for the use and distribution of the funds to

pay a judgment of the Court of Federal

Claims to any Indian tribe, Court of Federal

Claims regained its general powers of effec-

tuation of its judgments, including by issuing

a remit, remand, and direction to the Secre-

tary of the Interior to provide a report to the

court within the time specified in Indian

Tribal Judgment Funds Use or Distribution

Act. Indian Tribal Judgment Funds Use or

Distribution Act, § 2, 25 U.S.C.A. § 1402.

8. Federal Courts e_3.1

Congressional acts delegating or limiting

the inherent powers of federal courts are

strictly construed and require express intent.

9. Statutes _:_223.4

A remedy furnished by a precisely

di_awn and detailed statute preempts a more

general remedy.

10. Federal Courts ¢:_1073.1, 1081

Court of Federal Claims' general grant

of jurisdiction under the Tucker Act and

displaced by more specific legislation. 28
U.S.C_. § 1491.

U. Common Law ¢:_11

Statutes _=_239

Common law prevailswhere statutedoes

not command, and derogations of common

law by statuteare strictlyconstrued.

Erick G. Kaardal, Mohrman & Kaardal,

P.A., Minneapolis, MN, for Wolfchild plain-

tiffs. With _ on the briefs was W'dliam F.
Mohrman, Mohrman & gaardal, P.A., Minus-

apolis, MN.

Stephen Finn, Jody H. Schwar_ Daniel

Steele,and J.Nathanael Watson, TrialAttor-

neys, Natural Resources Section, Environ-

ment & Natural Resources Division,United

States Department of Justice, Washington,

D.C., for defendant. Of counsel were Ken-

neth Dalton and James Porter,Officeof the

Solicitor,Department of the Interior,Wash-

ington, D.C.

Jack E. Pierce, Pierce Law Firm, PA,
Minneapolis, MN, for the Cermak plaintiffs

and for the Stephens, R. Cermak, J. Cermak,

Henderson, Klingberg, Alkire, Arnold, and

Godoy groups of intervening plaintiffs.

Kelly H. Stricherz, Vermillion, SD, for the

Mozak group of intervening plaintiffs.

Garrett J. Horn, Horn Law Office, Yank-

ton, SD, for the Saul, Trudell, Taylor, Ferris,

Henry, and Vassar groups of intervening

plaintiffs.

Creighton A. Thurman, Yankton; SD, for

the Cournoyer, Robinetto, Kimbell, French,

and Wanna groups of intervening plaintiffs.

Elizabeth T. Walker, Walker Associates,

Alexandria, VA, for the anonymous Walker,

the Enyard, and the Kitto groups of inter-

vening plaintiffs.

Robin L. Zephier, Abourezk & Zephier,

PC, Rapid City, SD, for the Zephier group of

intervening plaintiffs.

Larry Leventhal, St. Paul, MN, for the

Burley group of intervening plaintiffs.

Wood R. Foster, Jr., Siegel, BriU, Greup-

ner, Duffy & Foster, PA, Minneapolis, MN,
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for the Lafferty, Blaeser, Whipple, and Lowe

groups of intervening plaintiffs.

• Bernard J. Rooney, Amherst, WI, for the

Rooney group of intervening plaintiffs.

Scott A. Johnson and Todd M. Johnson,

Johnson Law Group, Minnetonka, MN, for

the Rocque group of intervening plaintiffs

and the Descendants of Joseph Coursolle

group of intervening plaintiffs.

James L. Blair, Renaud Cook Drury Mesa-

ros, PA, Phoenix, AZ, for the anonymous

Blair group of intervening plaintiffs. With

him on the briefs was Barry P. Hogan, Re-

nand Cook Drury Mesaros, PA, Phoenix, AZ.

Gary J. Montana, Montana & Associates,

Osseo, WI, for the Julia DuMarce group of

intervening plaintiffs.

Nicole N. Emerson, Lynn, Jackson, Shultz

& Lebrnn, PC, Sioux Falls, SD, for the Gar-

reau group of intervening plaintiffs.

• Douglas Kettering, Kettering Law Office,

Yankton, SD, for the Ke Zephier group of

intervening plaintiffs.

Randy V. Thompson, Nolan, MacGregor,

Thompson & Leighton, St. Paul, MN, for the

Abrahamson group of intervening plaintiffs.

Frances Felix, pro se, Minneapolis, MN,

for herself and members of her immediate

family as intervening plaintiffs.

Royce Deryl Edwards, Jr., Joplin, MO, for

the Robertson-Vadnais group of intervening

plaintiffs.'

Rory King, Bantz, Gosch & Cremer, LLC,

Aberdeen, SD, for the Marvel Jean DuMarce

group and the Youngbear group of interven-

ing plaintiffs.

Brian L. Radke, Radke Law Office, P.C.,

Sioux Falls, SD, for the Schroder group of

intervening plaintiffs.

OPINION AND ORDER

L E2"I_OW, Judge.

This longstanding dispute between the

United States ("the government") and ap-

proximately 20,750 persons of Indian descent

(collectively "plaintiffs" or "plaintiffs and

plaintiff-intervenors') involves revenue de-

rived from lands reserved for eligible Indi-

1Ol FEDERAL CLAIMS REPORTER

ans. On August 18, 2011, the court directed

entry of a partial final judgment under Rule

54(b) of the Rules of the Court of Federal

Claims ("RCFC"), awarding plaintiffs and

plainfffff-intervenors $673,944 for their statu-

tory use-restriction claims. See Wolf child v.

United States, 101 Fed.Cl. 54, 91 (2011)

("Wolf child VIII "). To effectuate the distri-

bution of those funds pursuant to the Indian

Tribal Judgment Funds Use or Distribution

Act ("Distribution Act"), 25 U.S.C. §§ 1401-

1408, the court remitted and remanded the

task of determining eligible claimants to the

Secretary of the Interior (the "Secretary").

Id at 92. The court instructed the Secretary

to produce a roll of claimants and plan for

distribution, and to submit within one year a

report of that proposed roll and plan for the

court's review. Id. On September 2, 2011,

the government filed a motion for reconsider-

ation of the court's decision. At the court's

request, plaintiffs and plaistiff-intervenore

responded. The motion is ready for disposi-

tion.

STANDARD FOR RECONSIDERATION

[1] The government requests that the

court undertake reconsideration using the

standards applicable to interlocutory orders.

See Def.'s Mot. for Reconsideration ("DeE's

Mot.") at 1-2; Pl.-Intervesors' Resp. in

Opp'n to DeE's Mot. at 5-6. In Wolf child

VIII, however, the court directed entry of

"final judgment as to one or more, but fewer

than all claims." Wolf child VIII, I01 Fed.C1.

at 91 (quoting RCFC 54(b)) (emphasis add-

ed). Hence, the case is no longer in an

interlocutory posture as to those claims.

Consequently, the motion for reconsideration

does not fall under "RCFC 59(a), [but] rather

... under the more rigorous standards of

RCFC 59(e)," Wolf child v. United States, 68

Fed.C1. 779, 784 (2005) ("Wolf child H "), as a

"motion to alter or amend a judgment_"

RCFC 59(e) (emphasis added). See White v.

New Hampshire Dep't of Emp't Sea, 455

U.S. 445, 451, 102 S.Ct. 1162, 71 L.Ed.2d 325

(1982) (post judgment motions related to the

merits should be considered under Rule 59(e)

of the Rules of Federal Civil Procedure
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("Fed. R. Civ. P.")); t Maxus Energy Corp.

v. United States, 31 F.3d 1135, 1139 (Fed.Cir.

1994) ('_ae universal rule is that, regardless

of its label, any motion made within tea

days 2 of entry of judgment which seeks a

substantive change in the judgment will be

considered a Fed.[ ]R.[ ]Civ.[]P. 59(e) mo-

tion." (citing Beverly Hills Fan Co. v. Royal

Sovereign Corp., 21 F.3d 1558, 1562 (Fed.Cir.

1994))). Thus, the government's recitation of

the st,3ndards for reconsideration is pro for-

ma at best and insufficient by any measure

because it inappropriately merges the stan-

dards for reconsideration of final judgments

with thosefor review of interlocutoryorders.

Meanwhile, plaintiff-intervenors'brief,which

argues that this court should evaluate the

government's motion as a r:econsiderationof

an interlocutoryorder, is simply incorrect,s

[2] RCFC 54(b) sets out the difference

between partialfinaljudgments and interloc-

utory orders:

When an action presents more than one

claim for relief... the court may direct

entry of a finaljudgment as to one or

more, but fewer than all,claims....Othe_r-

wise, any order or other decision, however

designated, that adjudicates fewer than all

the claims ... does not end the action as

to any of the claims or parties and may be

revised at any time before the entry of a

judgment adjudicating all the claims and

all the parties' rights and liabilities.

RCFC 54(b) (emphasis added); see also

Florida Power, 66 Fed.C1. at 95 (citing Exx-

on Corp. v. United States, 931 F.2d 874, 877

1. While Fed.R.Civ.P. 59 and RCFC 59 are not
identical, their differences are not material for
determining whether a pm'ticular motion should
be deemed as failing under Rule 59(e) or not.
See RCFC 59 rules committee's notes (2008
Amendment) ("The language of RCFC 59 has
been amended to conform to the general restyl-
ing of the [Fed.R.Civ.P.].'); Florida Power &
Light Co. v. United States, 66 Fed.el. 93, 96
(2005) ("In applying RCFC 59, judges of this
[c]ourt regularly cite to cases applying [Fed.
R.Civ.P.] 59.").

2. Fed.R.Civ.P. 59 formerly required a motion
under Rule 59(e) to be filed within ten days The

• deadline was amended to 28 days in 2009. See
Fed.R.Civ.P. 59 (advisory committee's notes on
2009 Amendments). Thereafter, the deadline in
RCFC 59(e) was changed to 30 days and then 28

95

(Fed.Cir.1991)). An amendment of an inter-

loeutory order which "may be revised at

any time before the entry of a judgment"-

requires a lesser showing than a reconsidera-

tion-of a final judgment. "At an interlocu-

tory stage, the common law provides that the

court has power to reconsider its prior deci-

sion on any ground consonant with applica-

tion of the law of the case doctrine." Wolf ch-

ild II, 68 Fed.Cl. at 785 (emphasis added).

However, once a final judgment has been

entered, a motion to reconsider that judg-
ment "seeks a revision which disturbs or

revises legal rights and obligations that were

settled by the previous judgment." Maxus

Energy, 31 F.3d at 1139 (citing S£ Paul Fire

& Marine Ins. Co. v. Continental Cas. Co.,

684 F.2d 691, 693 (10th Cir.1982)). Conse-

quently, "[t]he legal standards for the

amendments of final judgments ... are not
coextensive with the standards for the review

of non-final orders, which may involve mat-

ters as mundane as evidentiary rulings [or]

extensions of time." F/orida Power, 66 Fed.

C1. at 95-96; cf Intergraph Corp. v. Intel

Corp., 253 F.3d 695, 698 (Fed.Cir.2001) (de-

parture from the law of the case requires a

lesser showing than "the more rigorous re-

quirements of res jud/cata ").

[31 For reconsideration of a final judg-

ment under RCFC 59(e), the movant must

make "a showing of extraordinary circum-

stances- to justify relief." Crews v. United

States, 424 Fed.Appx. 937, 940 (Fed.Cir.2011)

(citing Fru-Con Constr. Corp. v. United

States, 44 Fed.C1. 298, 300 (1999), aft'd, 250

F.3d 762 (Fed.Cir.2000) (table)); ef Infiniti

days, to correspond with the Fed.R.Civ.P. See
RCFC 59 rules committee's notes (2010 Amend-
merit); id. (2011 Amendment).

3. The court recognizes that the confusion in the
standards has occurred in both directions. "'On

occasion ... judges of this [c]ourt have applied
the[] stricter standards [of RCFC 59] to non-
final, interlocutory orders[, which] blurs the dis-
tinction between final and interlocutory orders."'
Florida Power, 66 Fed.CI. at 96. Contrastingly.
Global Computer Enters, v. United States, 88 Fed.
CI. 466, 468 (2009), posits that both the Court of
Federal Claims and the Federal Circuit have
"utilized the standards set forth in Rule 59(a) to

review Rule 59(e) motions." See also Strategic
Hous. Fin. Corp. v. United States, 87 Fed.el. 183,
18546 (2009) (same).
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Info. Solutions, LLC v. United States, 93

Fed.C1. 699, 705 (2010) (discussing "extraor-

dinary circumstances" in the context of

RCFC 60(b)(6)). Thus, reconsideration of a

final judgment-is appropriate primarily on

grounds of "(1) an intervening change in the

controlling law; (2) the availability of new

evidence; or (3) the need to correct clear

error or prevent manifest injustice." De/a-

ware Valley Floral Grp., Inc. u Shaw Rose

Nets, LLC, 597 F.3d 1374, 1383 (Fed.Cir.

2010) (applying Eleventh Circuit law regard-

ing Fed.R.Oiv.P. 59(e)); see also Board of

T_. of Bay Me_ C-Yr. v. Humana Military

Healtheare Servs., Ina, 447 F.3d 1370, 1377

(Fed.Cir.2006) (same).

ANALYSIS

The government seeks reconsideration of
three aspects of the court's decision. First,

the government requests the court to reverse

its determination that the Federal Reports

Elimination and Sunset Act of 1995, Pub.L.

No. 104-66, 109 Stat. 707 ("Reports Elimina-

tion Act"), terminated the Secretary's duty to

submit distribution plans to Congress under

the Distribution Act. See Wolf child VIII, 101

Fed.C1. at 88-91. Second, the government

requests the court to enter final judgment on

all claims in this action. See i_ at 91.

Third, the government requests the court to

reconsider its order remitting and remanding

the distribution-plan-formulation task to the

Secretary and providing for possible review

of the Secretary's action. See i_

A_ The Reports Elimination Act

[4] The Distribution Act states that

'_[w]ithin one year after appropriation of

funds to pay a judgment of the ... Court of

Federal Claims to any Indian tribe, the Sec-

retary of the Interior shall prepare and sub-

mit to Congress a plan for the use and

distribution of the funds." 25 U.S.C.

§ 1402(a). However, the Secretary's duty to

submit such a plan to Congress was repealed

by the plain terms of the Reports Elimina-

tion Act. See Wolfchild VIII, 101 Fed.Cl. at

90-91. Specifically, the Reports Elimination

Act terminated "eac h provision of law requir-

ing the submittal to Congress ... of any

annual, semiannual, or other regular periodic

report specified on the list described under

101 FEDERAL CLAIMS REPORTER

subsection (c)." Reports Elimination Act

§ 3003(a), 109 Stat. at 784. Subsection (c)

refers to a list prepared by the Clerk of the

House of Representatives. Id_ § 3003(c), 109

Stat_ at 735. . Included in that voluminous list

of reports to be eliminated is one titled

"Manner of payment of a judgment to any

Indian tribe [authorized by] 25 U.S.C.

1402(a), 1404." H.R. Doc. No. 103-7, at 113

(1993). In short, the Reports Elimination

Act explicitly terminated the reporting re-

quirements of the Distribution Act by includ-

ing those requirements on the list prepared

by the Clerk of the House of Representatives

of those reports to be specifically elim_mated.

The Reports Elimination Act thus "decimat-
ed" the Distribution Act because "the Secre-

tary is no longer required or allowed to

submit [a] proposed distribution plan to Con-

gress." Wolfchild VIII, I01 Fed.C1. at 90.

The government nonetheless argues that

the Reports Elimination Act does not apply

to the Distribution Act, much less decimate

it. As the government would have it, "[t]he

language of the Reports Elimination Act did

not terminate 'all' reports found in House

Document No. 103-7 but only 'any' reports

that were 'annual, semiannual, or regular

periodic.'" Def.'s Mot. at 4. Contrary to the

government's implied argument, however,

Distribution Act reports are "regular period-

ic" reports. As stated plainly in the House

list, the reports were to be submitted "180

days after appropriation of funds." H.R.

Dec. No. 103-7, at 113. Such timely submis-

sion is not as "ad hoc" as the government

suggests, Def.'s Mot. at 5, in contrast to

many reports on the list that might be so

characterized, se_ e.g., H.R. Dec. No. 103-7,

at 19 ("[a]t any time"), 62 ("[i]n advance"),

114 ("[n]o time specified"), 162 ("[a]s appro-

priate"). This understanding is confirmed by

reports Congress exempted from the Re-

ports Elimination Act, which otherwise would

have been terminated as "annual, semiannu-

al, or regular periodic." See Reports Elimi-

nation Act § 3003(d)(12), 109 Stat. at 735

(citing 22 U.S.C. § 5858) (exempting report

required of the President "[n]ot less than 15

days before obligating any funds" for speci-

fied anti-nuclear-proliferation activities, 22

U.S.C. § 5858(a)).
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In an alternative effort at partial resuscita-

tion, the government suggests that the court

"sever" the Distribution Act language re-

pealed by the Reports Elimination Act and

find that "Congress has partially repealed

the Distribution Act only to the extent that

the Secretary is no longer required to submit

distribution plans to Congress under any

particular deadlines." Def.'s Mot. at 13.

The government's suggestion that somehow

the Reports Elimination Act only repealed
the Distribution Act's deadlines is without

any textual support and meritless. 4 Further,

severance is a concept to guide courts when

holding part of a statute unconstitutional, as

aptly demonstrated by every ease cited by

the government on the subject. See Def.'s

Mot. at 8-9 (citing, e.g., Free Enter. Fund v.

Public Co. Accounging Oversight Bd_, --

U.S. , , 130 S.Ct. 3138, 3161-62, 177

L.Ed.2d 706 (2010) (holding tenure provisions

contravened the Constitution's separation of

.powers but were severab|e from the rest of

the Sarbanes-Oxley Act); New York v. Unit-

ed Stz2es, 505 U.S. 144, 186-87, 112 S.Ct.

2408, 120 L.Ed:2d 120 (1992) (holding take:

title provision was beyond Congress' enumer-

ated powers and inconsistent with the Tenth

Amendment but was severable from the rest

of the Low-Level Radioactive Waste Policy

Amendments Act of 1985); Alaska Aivline_

Inc. v. Brock, 480 U.S. 678, 684-97, 107 S.Ct.

1476, 94 L.Ed.2d 661 (1987) (holding legisla-

five-veto provision was unconstitutional but
was severable from the rest of the Airline

Deregulation Act of 1978)). Here, though,

the court is confronted with a legislative

repeal, not a constitutional defecL The plain

language of that legislative repeal instructs

the Secretary no longer to submit distribu-

tion plans to Congress, and when "the intent

of Congress is clear [from the unambiguous

text of a statute], that is the end of the

matter." Chevron, U.S.A., Inn v. Nagural

Res. Def. Counci_ Inc, 467 U.S. 837, 842, 104

S.Ct. 2778, 81 L.Ed.2d 694 (1984).

4. The government's brief subsequently contends
that this court's direction to the "Sdcretary to
report on its distribution plan one year from the
entry of judgment in Wolfchild VIII is inconsis-
tent with the Distribution Act's requirement that
such a report be submitted "[w]ithin one year

97

B. Final Judgment

The government's second request is that

the court enter final judgment on all claims
in this case. The government avers that

"there are no claims left for the [c]ourt to

adjudicate," Def.'s Mot. at 15, save claims for

costs and attorneys' fees that cannot be de-

termined until after a final judgment has

entered, /d at 15 n. 2 (citing RCFC 54(d)).

This asserted posture of the case is both

incorrect and inconsistent with the guvern-

ment's previously expressed legal position.

See Def.'s MoL to Stay Pls.' Mots. for Inter-

im Determination of the United States' Lia-

bility for Attorney's Fees, ECF No. 880;

Order of August 5, 2011 (granting Def.'s

Mot. to Stay). At a minimum, issues remain

regarding the government's liability for at-

torneys' fees as well as recompense for

plaintiffs' and plaintiff-intervenors' extensive

evidentiary submissions that they-are lineal

descendants of the loyal Mdewakantsn

Sioux See Wolfchild VIII, 101 Fed.Cl. at

88-90.

C. Review of the Distribugion Plan

The government lastly requests the court

to reconsider its order remitting and re-

manding the formulation of a distribution

plan to the Secretary and directing the Sec-

retary to submit that plan to the court for

review. The government argues that, as-

suming the Reports Elimination Act did in-

deed eliminate the Secretary's submission of

distribution plans to Congress, it does not

follow that oversight of such plans shifts to

this court. Instead, the government con-

tends that any review of the Secretary's ac-

tion would fall to the federal district courts

under the Administrative Procedure Act. See

Def.'s Mot. at 12-14. In contrast, plaintiff

and plaintiff-intervenors argue that the court,

per its determination in Wolfehild VIII, has

power to remand the distribution-plan-formu-

lation task to the Secretary and to address

any challenges to the resulting report. See

Pl.'s Resp. to Mot. for Reconsideration at 4-

5; see also 28 U.S.C. § 1491(a)(2) ("In any

after appropriation of funds to pay a judgment."
25 U.S.C. § 1402(a); see Def.'s Mot, at 18-20.
This is an unavailing proposition given the gov-
ernment's assertion that the Distribution Act's
deadlines were eliminated.
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ease within its jurisdiction, the court shall

have the power to remand appropriate mat-

tom to any administrative or executive body

or official with such direction as it may deem

proper and just."); 28 U.S.C. § 2521(c) ('"The

United States Court of Federal Claims shall

have such assistance in the carrying out of its

lawful writ, process, order, rule, decree, or

Command as is available to a court of the

United States."); RCFC 62.2(0 (governing

remand orders).

[5] As the court explained in its earlier

opinion, this court has inherent juridical pow-
er to effectuate its own judgments. Ses

Wolfchild VIII, 101 Fed.C1. at 90-91 (citing

Chambers v. NASCO, Ina, 501 U.S. 82, 43,
111 S.Ct 2123, 115 L.Ed.2d 27 (1991); Link

v. Wabash R.t_ Co., 370 U.S. 626, 630-31, 82

S.Ct. 1386, 8 L.Ed.2d 734 (1962); Riggs v.

Johnson County, 73 U.S. (6 Wall.) 166, 187,

18 LEd. 768 (1867)). Indeed, it is funda-

mental that this "court may take action to

protect, secure, and enforce a judgment ...

so long as the court had juridical power to

issue that judgment." Infiniti, 93 Fed.Cl. at

703 (2010) (citing Peacock v. Thomas, 516

U.S. 349, 366, 116 S.Ct. 862, 133 L.Ed2d 817

(1996) ('WCithout jurisdiction to enforce a

judgment entered by a federal court, the

judicial power would be incomplete and en-

tirely inadequate to the purposes for which it

was conferred by the Constitution."); Rigg_

73 U.S. at 187 ("IT]he rule is universal, that

if the power is conferred to render the judg-

ment or enter the decree, it also includes the

power to issue proper process to enforce

such judgment or decree." (alteration add-

ed)); Hea_t2and-By-Prods., Inc. U United

StzAes, 424 F.3d 1244, 1252 (Fed.Cir.2005)

("Federal courts hold the inherent power to

enforce their prior judgments.")).

[6] It is also fundamental that Congress

may alter the means by which courts exer-

cise their power of enforcing judgments. See

Virginia v. West V_3"gini_ 246 U.S. 565, 600-
06, 38 S.Ct. 400, 59 L.Ed. 1272 (1918) (Con-

gress may create "additional process relevant

to the enforcement of judicial authority" and

"new remedies ... to meet the exigency

occasioned by the judicial duty of enforcing a

judgment against a [s]tate," id at 603, 38

S.Ct. 400); Riggs, 73 U.S. at 187-88 ("Con-
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grees ... possesses the uncontrolled power

to legislate in respeCt both to the form and

effect of executions and ether final process to

be issued _n the [f]ederal courts."); cf./d, at
195 ("The Constitution itself becomes a

mockery . .. if the [s]tate legislatures may at

will annul the judgments of the [f]ederal

courts, and the nation ia deprived of the

means of enforcing its own laws by the in-

strumentality of its own tribunals. Congress

may adopt [s]tate laws for such a purpose

directly, or confide the authority to adopt

them to the [f]ederal courts, /rug their who/e

eff/cacy when adopted depends upon the en-

actments of Congress." (emphasis added)

(footnote omitted)).

[7] When Congress initially enacted the

Distribution Act, it specifically displaced this
court as the final arbiter of distributions to

_ffectuate judgments in favor Of Indians.

Congress subsequently removed itself from

this role, however, with the repeal of those

effectuation-related previsions by the Re-

ports Elimination Act. That removal did not

leave a juridical vacuum, contrary to the

government's position. Instead, this court

simply resumed its general powers of effectu-

ation of its judgments.

[8] This resumption of powers explains

why there is no foundation for the govern-

ment's suggestion that review of the Secre-

tary's action to establish a distribution plan

inheres in a district court under the Adminis-

trative Procedure Act. The sort of displace-

ment the government suggests would require

specific statutory provisions. First, congres-

sional acts delegating or limiting the inherent

powers of federal courts are strictly con-

strued and require express intent. See Mil-

ler v. French, 530 U.S. 327, 340, 120 S.Ct.

2246, 147 L.Ed.2d 326 (2000) ("[W]e should

not construe a statute to displace courts'

traditional equitable authority absent the

clearest command or an inescapable infer-

ence to the contrary. " (quoting Califano v.

Yamasaki, 442 U.S. 682, 705, 99 S.Ct. 2545,

61 L.Ed,2d 176 (1979); Porter v. Warner

HoMing Co., 828 U.S. 395, 898, 66 S.Gt. 1086,

90 LEd. 1332 (1946)) (internal citations and

quotation marks omitted)); NASCO, 501 U.S.

at 46-48, 111 S.Ct: 2123 (federal statutes and
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the Federal Rules of Civil Procedure have

not displaced the federal courts' inherent

power to sanction bad-faith conduct by liti-

gants, for "'we do not lightly assume that

Congress has intended to depart from estab-

lished principles' such as the scope of a

court's inherent power," id. at 47, 111 S.Ct.
2123 (quoting Weinberger v. Ramero-Baroe-

/o, 456 U.S. 305, 313, 102 S.Ct. 1798, 72
L.Ed.2d 91 (1982))); Wingo v. Wedding, 418
U.S. 461, 470 n. 11, 94 S.Ct. 2842, 41 L.Ed.2d

879 (1974) (delegation of federal district court

powers to conduct hearings to,magistrate

judges must be "express and circumscribed

with procedural safeguards" and "reference

to a master shall be the exception and not
the rule"); Crowe//u Benson, 285 U.S. 22,

46, 52 S.Ct. 285, 76 L.Ed. 598 (1932) ("[T]he

statute contains no express limitation at-

tempting to preclude the court, in proceed-

ings to set aside an order [of the U.S. Em-

ployees' Compensation Commission] as not in

accordance with law, from making its own
examination and determination of facts when-

ever that is deemed to be necessary to en-
force a constitutional right properly asserted.
As the statute is to be construed so as to

support rather than to defeat it, no such

limitation is to be impliecL" (emphasis add-

ed) (citations omitted)); Procter & Gamble

Co. v. Kraft Foods Globa2, Inn, 549 F.3d 842,

848 (Fed.Cir.2008) (Congress would not abro-

gate a trial court's inherent power to grant a
stay "sub s/lent/_.").

[9, 10] Second, in comparable fashion,

this court's general grant of jurisdiction un-

der the Tucker Act and here, under the

Indian Tucker Act, can only be displaced by

more specific legislation. Se_ ag., United

States v. Fausto, 484 U.S. 439, 454-_, 108

S.Ct. 668, 98 L.Ed.2d 830 (1988) (holding that

the Tucker Act was displaced by the "com-

prehensive and integrated review scheme" of

the Civil Service Reform Act,/d. at 454, 108

S.Ct. 668); St. Vincent's MecL Ctr. v. United

States, 32 F.3d 548, 549-50 (Fed.Cir.1994)

(concluding that the Tucker Act was dis-

placed by the comprehensive administrative

and district-court review procedures provid-

ed by the Medicare Act); Pu41et Sound Pow-

5. This principle reflects the general rule that "a

remedy furnished by a precisely drawn and de-

tailed statute preempts a more general remedy."

Puget Sound, 23 CI.Ct. at 56-57 (1991) (citing

99

ev & Light Co. u United States, 23 CI.Ct. 46,
56 (1991) (deciding that the Tucker Act was

displaced by the Northwest Power Act), ap-

peal dismissed, 944 F.2d 912 (Fed.Cir.1991)

(Table). 5

[11] Third, and most generally, common

law prevails where statute does not com-

mand, and derogations of common law by

statute are strictly construed. "The Su-
preme Court has established that 'courts

may take it as a given that Congress has

legislated with an expectationthat the com-

mon law principle will apply except when the

statutory purpose to the contrary is evi-

dent.'" Avgonstis v. Shinsek_ 639 F.3d

1340, 1342'(Fed.Cir.2011) (quoting Astoria

Fed. Says. & Loan Ass'n v. Solimino, 501

U.S. 104, 108, 111 S.Ct. 2166, 115 L.Ed.2d 96

(1991)); see also Rios v. Nicholso_ 490 F.3d

928, 931 (Fed.Cir.2007) ("Statutes which in-

vade the common law.., are to be read with

a presumption favoring the retention of long-

established and familiar principles." (altera-

tion in original) (quoting Isbrandteen Co. u

Johnson, 343 U.S. 779, 783, 72 S.Ct. 1011, 96

L.Ed. 1294 (1952))). See generally 3 Nor-

man J. Singer & J.D. Shamble Singer, Stat-

ute8 and Statutory Construction § 61:2 (7th

ed. 2068).

In sum, the Distribution Act modified this

court's powers to oversee its judgments, but

the Reports Elimination Act elided that as-

pect of the Distribution Act. As a conse-

quence, this court regained its general pow-
ers to effectuate its judgments, including by

issuing "a remit, remand, and direction to the

Secretary of the Interior to provide a report

to the court within the time specified in 25
U.S.C. § 1402." Wolfchild VIII, 101 Fed.Cl.

at 91.

CONCLUSION

For the reasons stated, the government's
motion for reconsideration is DENIED.

It is so ORDERED.

Brown v. General Servs. Adrain., 425 U.S. 820,

834, 96 S.Ct. 1961, 48 LEd.2d 402 (1976); Ston-

ite Prods. Co.v. Melvin Lloyd Co., 315 U,S. 561,

566-67, 62 S.Ct. 780, 86 L.Ed. 1026 (1942)).
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Statutory Addendum
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25 USC § 177 - PURCHASES OR GRANTS OF LANDS FROM INDIANS

No purchase, grant, lease, or other conveyance of lands, or of any title or claim thereto,

from any Indian nation or tribe of Indians, shall be of any validity in law or equity, unless

the same be made by treaty or convention entered into pursuant to the Constitution. Every

person who, not being employed under the authority of the United States, attempts to

negotiate such treaty or convention, directly or indirectly, or to treat with any such nation

or tribe of Indians for the title or purchase of any lands by them held or claimed, is liable to

a penalty of $1,000. The agent of any State who may be present at any treaty held with

Indians under the authority of the United States, in the presence and with the approbation

of the commissioner of the United States appointed to hold the same, may, however,

propose to, and adjust with, the Indians the compensation to be made for their claim to

lands within such State, which shall be extinguished by treaty.
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78_ TRE_TI" WITH THE 810UX, 1858.

of Specific _mounts for psrticu_r objects or purposes, shall ]bet an<]
"he r_b_ _re, so _Joendea and e_gcd _ to invest the SeeretatT of the (
]nterinrw_th discretlor_ry power in regard to the manner and objects |
of the snnvm] expenditure of all such sums or amotmts whk'h ]=v_ I
accrued and are now due to said bands, togeJ_.er w_th the stmount t_

said J_nds shall become annutUy entitled to under and hy virtue oJ_
the pro,. islons of th_ agreement: _ro_ The said sum_ or amounts[

shah he expended for the benefit of _id bands at such t_ or time_|
a_ iC _ae._ r_snner a_ the said Secretary shah deem best calculated tO'

promote their interests, we]f_re, and edwnce in'ciril/zgtion. Av_i Jt

Is further agreed, that such chm_ge may be made in t_e at;_pu/atlonsOt [
former treaties which'pror_de for the _ymeat of I_.rtlcalar sums for.
spe_fied purpoee_ as to permit _e ohief6 and braves of said Imnds or I
any of the _ubdivtsfons of said bav£_s, _ith the _anctioa of the See#e.
ta_T of the latsrior_ to authorize "_uch .pa_ent or expe,_ditures of

; _ thai_" e_vuiti_ or any pottle, thereof, wh=db sre to become d.e ]_re- I
after, as may be deemed best for the genera] _nterest_ .nd welfare o_(
the _dd ])ands or subdivisions thersuL |

_L_._ "Am_(_._9.Asthee.ate_treekfrom the ta_ty wlth the Meada-
_.'_._c_- walmn_oa band of S'mm¢ on the twenty-vlath day o_ _eptem_er, one

_._ _d_ght hundred and t_|rty-_ven, the niat_ cht_e Of tl_eeeeo_ t

MClcl_ a_d th_ whole of t_ thl_d _tic_ of _aid t=e_y, '_hleb I_',dded
_or t}m l_yment of four he.m_ed and fifty. (450) do lhre a_nual_, for
twenty years, to Scott Campbe_, _ncl con6rmed to the _.-_mtt Camp-

.bell = title to five hundred (500) acz_ of land which he the_ oe_nlded ,
said l_Ym_ent end hmJ being deemed by sale1 lndiarm to form _ part of}
the cosaidertUon for wh_ch _.he_. cededto the United States a oerb_n)
tra_ of laud in said tree.ty specked, which reduction, in _e cormlder-_
_ttlon for said hind, h_-_ _ever been _ctioned by ssld In_mn_ the enid

• Mend_waka_to_ and Wahpekoot_ bands now request that prov/r_n.
• " bemede for theptymeat of the sumof re. thou_nd (lO,O00)doll_t_

to A. J. O_mpbe]l, the son of _aid Scott C_mpbell, near decayed, _._
full consideration of M_e money sfipu|ate_ to be. _®.iA ami |_ ¢_mJ

firmed to said Scott C.:mpbel[ in the origi_m| d-r_ft of said treaty
afere_ald; which subject- m hereby submitted to the _enato for its
f_vor_bte consldemtion, l

n_s=_=p=r AR'n_r_.10. The e_xI3elmes attendlng the negotiation of th_ sgrct,-}
_,,-_, d _ me_t chhH be ddmyed by the United _tate&

In te_tlmony whereo_, the said Char|e_ R ML_ Commi_ioner, as
afor_m|d, and the tmder_igned _fie_ and headmen of the ,s_d Mew(
dawakanton _d _Veht_kopt_ bands, have hereunto net their narm_ _l
seals at the place a,d on the day first nh_e written. ._

C ha_i_ _ MJx, CommOn,inner, [_-&] . ;

We-ee_l-re-b_h._hi_xm_rk. ft._] WarCl_b,)h_sxvza_k. ft-_l .._

_ba-ko-p,p., (_x.)b_x_'=rk. [_] W_-ktn-_,-to-w_, (O,v_ the -;.:.'_

_._,_,)l_=z=rk. . . [L=) c_pr-_-Tm-P_, (B== • .=r. ...=

x_.._. It-a3 O.-._t_r-hb&==,(1_ ,v.=_..I. "';4 i
_ht-lmw-to, (J_l=e F_arth,) hla _c hh x m=rk. t t- _/ "

m=rk. [z.&J We,mo-_-I_, _The Thld._ hhx ...L_.:_
mart-, t_ L •.

maze. l'- _-]
Hi=-b==-a=-_, la<ar_- 0wl,] hie _a.t=4.vom_.,(Sc_tteri_V,'md,|. .,_ ,

e

@
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Feb. lS,1_+ CRa_, _"VII. _.An Aa fm'O_Rdi_fof P_ fm-Msye_ n..adncdb/r_

_._.nu_ Whereas lh_ United S_ules heretofore became bound by treaty s_ipulsl;on_

P,_me. m the S_sem,, Wahpatox_ Med_akautou, and Wa[h]p=k_ta
of '.be Dakota or Sioux IO_Lno to PaY l_rge sutos of money a_d
sneu_-_, the _roater porffoa of which remains sups;d encoring to the
term_ of _id treaty, sdpe_6nos; mud _here_a durizg tho past year
tl_, sfo:,e_a_t h:m_ of Ind_masmade an unproxoked, aggrmsi_, and
mo_-x +ara_ war s_cm the United States, _nd ma_r_d a large num-
ber of men, women, and chiId_n whhin the State of M_nnmota_, and
de._troved and damaged a large amount of proper_, and thereby have
for_ited alljustchild to lhe said rmmeys and annui_m to theUnited
States ; and wbere_ it is just and equitable that the permns whose
property has been d_troyed or dam_4 by the said Indians, or de-
st,'-oyed or damaged by the troops of the United States in _d war,
should be indemnified ia Woo!e or in pa_t v_ of the indebtedness and
_mnuities so forfeited as efo_mid : 'rhex_fors --

t_ £t _scted _ t_ _ and E_ of .l_e_tet_'_a of t,_" D'tdt_d
Trmt_ m'_ _._ates of ,_neKe._ ¢g 0_'_ _ That all treaties beremforv

_ert_da Sbux In.- to_]e _nd enter=._ _nto _y the Sit_e_ Wahpa_n, Medawa]uuato;N and
di_ =_n ulle_ In
lmrt. W.hpakoota hs,nds of Stc_x or D_kota !udlanr_ or a_j" of them, wlth Ihe

Ualted State_%_ hereby denlured to be abrogated and annulled, so far
e.s Oti_ tritons or m_y Of them p_'rport to _ any fittm's oh_gai_onon
the United States, and all ]_.s m_ r_ of uecupancy within the Slate
of Mxune_oto, and an anntone_ and ds_tos herotof6m u_r,kd to s_d
Indians, or any of them, to be f_n'fe.]ted tO th_ United StaZes.

"rw__;..a, d S_zc. _. Am_ _ _ .,_b_ _ That t, vo thirds of the l_dance re-
,m_p_d_i _- rosining uns_rponded of ammltles due and payable" in sa_c_Indians for the

_-4 =_t_t ' further mm_" one hundred, thousand do]_rs_ being t_vu thlr_s nFtlm ennui-
_,a_, ties becoming due _d payable lo'sa_ Indla_ dnrl_g the he_t fiscal year.

is hereby approp6ated, and shall be paid from the Ti'easm T of theUnited
Smt_, outof nay mone.W _ otherwise approl_ste_ _ to the comtoimton-
e_s hereinafter provided for, to be apportioned by theto among the heads
of fami_e_ or, in case of thelr de_aso_ among the surviving members of

-*1

TmRTY-SE_IqTH CO_i

families of the Stste of M]rme_
lions of the Slsseton, Wahpat_
bands of Sioux or Dakot_ Indians
in the late ]hdien war iu the Slat
of two hundred donate to anyo_

ssi_ and no moneys shallbe ._p_
eialm_ which shallbe preseu_a ,
fito_ day of June next, for the pa"
ahMl take _d rettirn to the _":

t_/of the Tr_as_ duplisat_
Szc. _- An_ _ _ _r.a_

proper dlst_hnti_of the am_y
-relief of _h fi_mtlies, and foe ,

amount of r_d _mage_ sub t_
shall be lawful for the Pres_dan}
the Sen.ate, to appoint ibm _rm
shallbe a resident of Mh_nesot_,_

_rlhed by the laws of the Unlm_ -
they shall e_tertain nna near m)
_th) orall ana_=-y _%._..
eros, and by the troops oxms urn,
powerte _c_p_ the an++._+j"
oath+ to them to _ the u"I
claimsots to.be examined and.d
by them, es to their said c_alm :"
t_e_ and plaee_ _ _411 g_ro tb_e
oitv of verifying their 8alto w_
tlm't no unjust or fietit|ous cla_

s_ny reason tosuppose thULt_y
power, end it shah be their uty
their knowled_e_ that the _

of the witne_Seaand the e .xam_
to writing, slgued and. eertiv_ ,
petition and all the ]:_.pert
commlr_sisn, be tm_ittcd

provM, _ject_on, or toodi6c_t_
gr_- A n_rity of the co_
0_d _hallbe eompetent _o dee__e

Szc, 4..An_ _ _ f-.u_er e_u
their fir_ mssi_ at Saint Pet_
the _rsx _y of April _xt,}
elaitoa toustbe presented to s{xm
Of _ptember uex't, or the same
commi_ionem shall rna_e at__
rela_ng thereto, on or befure}

S_c. 5. _ be_ fm_
ee_ve for tbe3r se_ and exp
dred dollars c_teb. A_ the_ a

• w'tn _ who
IO ss_toon I r._,,_m._j_

tobe alk_v_l by r_dd ¢ommis_
rothis _-_ic_ _itn_ su

• shun receive pay for ottendan
laws.of _YLinne_ota for w|me_
in$ the expenses of said eom]
Jars ishereby app_-oprlale_ e_.-
the United ,_tates_ or _ toud

_atoe- _S_e. 6. _ I¢ it
immediately after the pv._sa_'

+ .
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; may be lneees_a 7 for his _eeom.
__e_retm',J' that sa¢l_ _oms caan_
_th the business of his Detmrt.
:er shall /x_eur_ with the appm,

• the city _f Washington, as m_y
_h and the o_nv_ieat trm_cdc,n

Tl_t" all acts and psm ot'
he,, and the to,me are hereby,.

Tha_ the _eeret_ry of the
an Amerlean reg_r to the

¢_k_ of the enllee_n dls'cdet of
a Br_tl_t bulk vcmd_ I_t now

_.me bound by trenty st_pnladons
a.to_ aad Wn_b'lFak_otal_n_
pay h_ _ms of m0c_ ond
remains unpaid aeeordln,, to the

d whereas dunng the past year
_n unprowked, a_re_ve, and

tea, and nm_acred a large num.
h_. the. State of _fin,eso_ and
_t of property, a_d thereby have
_eys and _.nuifies to the Ur_ted
quibble that the perc-_na whose

by the said Initha_, _r de-
• the United States in said wax',
part out of the i_lebtedne_s and
e reYore

led, That all treaties heretofore
• Wahpnton, _duwn_dntao, and
_'nd_an.%or any of them, with the
e abrogated and annulled, so far

)imposa any rutoreobliga6_non
Ls ¢_ oeenp/m_ 'wf_ln the S;ate
ires heretofore a_oz_d to said
) the Un|te_ S_t_
tat" two _birda of the ha/mice re-
! payable to sa_d Y.ndhna for tim
ndx"ed.theusan_ dollars, and the.

being two thii'ds of the annu_-
Jam during the next fiscal veal',
from dm TreaSury of the ]_ohed

appropriated, to the commission-
:,one_ by them among the l_._ds
mo_g the _'_r_vlng members of

THIRTY-SEVE_NTH CONGRESS. Ss_..Y£L Csa _7. 18_3. 658

ft_millea ef ihe State or" _[inne_ota who _t_ered damage by the depreda-
ti0fii of the Sisseton, Wahpaton,, _Iedawakanton, an_ Wa[h_pnkoota
b_nds of Sioux or Dakota lad_m_ or b_ the troop_ of the United State:s
in the late Ymdian war in the State of Minnesota,not execedh_g _e eum LiinR M tt_
'of two hundred dot]are to any one family, nor the actaat damagm afore- _ am_m_.

sa'_, and an moneys shall bo paid under thh a_¢tion a_ept upon those
chime vtklch eh_ll be p_e_ented to xa_. euf_mhs_oner_ m_or before the
first day of June eext_ for the paytnent of which the mid _om_ds_nne_
_]_all take and return to the Sectary me the lntedO_ _mc_to the Scere-
iarf. of the Tremnry d_plle_to' vouchers, thezefer, certi6ed by them.
.:'820.'8. _ b_/_fur_rr ¢na_e_'X_a_, for thepUrlx_seef makihgthe _Z,_e_am_.
_epe_" di_.ril_tioe of the mene D hereby appropdat_ for the present _'_._ ta b_ .p-

•_'enof of such familles_ en¢I ftw the put'Im_ of tz_et'tolnlng the whole x,-_
iemount of sold. damages and .the persons wh6 liave sufi'ere_ the mme_ it
isball I_ h6"fal for tbe. Presldent_ by and with the advice and consent of
the Senate, to sppoh_ lh/'ee eom/nlssioner_, not more than one of whom
shall he a re',dent _ Minosaota, who _mll ta_e an vath iu the manner pre-
ansi.bed by the hws of the United _tate.s tofaithfully 4i_mrge their tidies; Dnflt_.
they shah entertain and hear the _mpl_nts (in _riti_ duly verified on

.oath) of oil and every" person ao_ieved by the depredatlav._ of said Indi-
ahd by the troops of the United St_ea in said war ; they shall ha_o

power to compel the atteza_nce of witnesses, arid to administer the proper
o_th,_ to them to te_tlfy thb troth ; they shah have power to eompe_ the Pomm_
chlmants to be examined and _xosg-examlne_ _ o_td b tO _ admiwlstered
by them, as- to their said claim ; they shall hold, their sessions at euch Senlom-
_mea and phees a_ will give the persons 4mmpiaiaing the fairest opportu-
nity of 3_erifylng their claim wlth the ie.ast exp_v.se ; they _hall take c_re
that no unjast or fictitious daim shah be established ; and if they have
any reason to suppo_ that any such claim ia pre_aetad, they shall have
power, and iL shah he their duty, to pro<_ore any coenterVaillng proo_ to
thelr h1_wledge, that the same may be iina]ly ]rejected. The testimony Tes_amry.
of the witne_es and the examilamion of the com_pleimmt shah be redece_
to writing, s_gned and certified by them, respee_tvely, and ehall, with the
pefitkm and all the papers rela_ing to each eaze, with the _udiag me 'the
c_mmL'_ion_be _ltted to the _-creim'y.of the _Inter_or fi_r hlsep-
proval, rejection, or mhdific_.tion, to he by him told before the next Con*
arm& A ma_rlty of the eommisafon may._..leet thelr, pres{ding o_cer, PR_ldta_ _,
and zhall be eompelent to daeldo all que_l_on_ orla_g before.them, ear.

S,_0. 4..dad b,J _ fm'f_er ennc_ That 1told eommlsstonem shall bold Flrtt _i_k
their first r_s_on et Saint Peteds, in th_ Sta_ of _ v_ or 1_efOre
the _ day of April ne.y_ for the hearing of _daimants_ t_ tlmt all
deltas mu_ be presented to said 'eommin_onera on or before the fxt'_t day _ of ezl=-

• eC_fiug theret_ e. or bef6re the flret day of Deeerabe_ next.
Sxc- 6. And _e O furt&¢-r enact_ That said eommls_ecre shall re- . Pay ur _oza_s-

eelve for their survives and expenses the aum of two thousand five hun- _e_

dred ddlara eaeh..Aml they are authorized to dqm_. a FruPer person
to gammon wltat_ae_ who shall be entitled to reemve hm a_tual exper_ee, _ 0£
to be nllowed by _ _omp_ir:zio_ers, and the _am of three d_llam per day

[o_his aer'yicee. "Witoes_e_ uubpmnaed in behalf of the Uulted S_e_
-_h_H ren_Ve pay for attendance, not to exceed the fees allowed by the p,y.

laws of _$._zmesota for. witnesses attendieg justi,_" o_urre,. And, for pay- _tt_genek.s
ing t_e e_peescs of _ cemmlssTon, the further sum of ten thow_and dof _ _on.

'ls_ _ hereby apph_priated out of the said ennuittes ha the Treasury of
the United Sates, or so much thereof as may be necessary to pay the
same.

SzC. 6..dad t,_ it .f-UTLL_ena_-tcd, That the Secretary of the Interior, Thi_ act ta b*

i>temediately after_he po_suge of this aet_ _ "c_nse tho same to be pub_ pgbllshe_ in tbt_r
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654" TI_RTY-SEYENTH CONGRESS. S,_ss. ]ZL C_. 37, 43. 1863.

_,_swpers h I_shed io fo_.r of the newspapers of the State of Minnesota wMch, in his
_ta.

Gplnlcn, wiR glve the most pobl/6t 7 to the sums among the people who
have sud'ered by Mid depredatiou_ end give notice of the _bst meeting
of sa_d commlssloaers, the expenses to be pa/d out of the sam appropri_
ated _n the next p_ee.oding seey.ion.

Puat*hm_t of SgC. 7. And be _'tfurt_ enaad, That if the complainant, or any wib
Pe6_. • nasa testi_hg be'*ore said ¢ommis_gners , shall be gcflty of perjury, vpon

eonvlcti_n thereo(in the proper conrtof the United States, he sha_l suffer
the pains and peF_xhies prese_bed by the la'/r_ of the United States for
that nlFerme;

_t_m;_baere Sgc. 8. 2lad be gt ftrt_er enaeCed, ']'hag the se2id eommlesiooers may

,_x._ _ fatal make val_., not iaeonslste_a_ "aith this ash prc2eribing the order and mode
• of pr_utmg, proseenting, and proving said olalm before them, which "

rules shall be punished in one ne_apa_er in the dt7 of Saint Paul attd
one in Saint _Peter for at least two w_ prior to the first ses_n of said
commit'ion, to he held at Saint :Peter a._ directed in the foprth season of
this act, and the expenses of snell publication nhall be [mid out of the
fund appropriated _ the fifth section of this act.

_rhh h_a t, SR_.. _- _nd be _ further e_aettR_ That the Secretary of the Interior

i_f_d_ is hereby anthorized to set apart of the pnblte isnd-%not ethsrwlse appro-
_ WDD " "w " " •

ed t_ _mm, pasted, e_ty acres In _everalty to.each indwHual of the before-named
bands who exerted htm_lf m _mg the whites from the ]am massacre

to ha _ _rom of sald. Indians. Ths land so see apart shall not he sebjeet to any tat,
tax_ 8w. forfeitm'e, or sale, by process of law, and shall not be aiiened or devised,

except by the consent of the Yresfident _i" the United States, bn_ aha]] l_
an Jnl_'_itance to mi_ Indiana and their h_fo fared'or.

P_'m_Joaem Sge.. I0. 2lad _e £t furtt_.r enacted, Tha_ _ eommie_-,qonera, before,
m zl_e boa& entering upon the dkeba_e of their dntle_ as sad% shall give bonds in

the -,t_m/ form to the Unlt_ Stme% iu tha sam of twenty thoumr,:]
dollare eaeh, with good"and _adem_ scem-ity, to I_e approved by the
Se¢_tss T of the TrcosmT, fmhhfully, to discharge their" dutlea a_ _ueb,
nnd to aceount for any money which .may .cop_ into their hands.

.A2eX=ROV_, February lC: 18_.

rel_ _20,l_a, C_x._. XL]_L -- .An A_ .r_L-..M_,J_'m_ for t_, _mrta_'m, Pre,,J'e_,_, mtd

e_ _ J_.. _glt_ ._d_d ti_._-.

2?o iS _w_'_d _ _ _a_ wad Howe of .R_promtafioea of _e U'nfted
Appn_ia.8ons _ of.Jmert'ca _ _bn_res_ ¢._ew_ad, That the following sums be, and

r_rfonm_atloa_, they are 7 _eby, appropriated, out of any money in the Tressor T not
nthe.rvHse a_: ,. -_med, for the to'_s_on_ presdrvnti_, and repairs of

• ¢_rtain fortifi'e_. -rid other xvor_ of defence for the year ending the
thirdath of June, "_hundred Imd dxty-foar :

1_or_t_m- For Fort Montg_'6_,,.,. * outlet 6f Y._ak¢ Clmmpla_ _ew York_ one
ery. hnndred tboosand dqIlar_ _"_-

_ort lrm_. For Fort Knox, at _arrows ff Penobceo¢ Rirer, Maine, one.hundred
and. fifty thousand dollars.

lr_am_bce _r. For fort. _t entrance of "R'e_ae_ _iv'er_ _.zloe_ one hnndre_ thou_an_
dollars.

1%g _rJan4 For fdrt on Hog Ish_d ledge, Portland Harbor, ALslne, tree hfinQr_d'.
l._lg_ and _ thousand dollars.

FortPr_bl_ For new Fort PreMe, Portland Harhor,'MaL_e_ an9 hundred and f_y
tbon_ed dollar_

_?ort'Stammd. For Fort Seammc4, "F0rtland Hm'bor, Maine, one hnodred and fifty
thouan_d d_lla_s.

oft _u,tim- For new Fort Constltutio_ _tr'm_outh 1_rarbor, _iew ]:'[ampshlm/ two
don. hundred, thousand dollan_ ..
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_S. S_ss. UL G_, 118. 1863.

c_n_trncter_, and aLl the v, ivil e._stnb-

._nd _:tations, one hundred and slx

four dolhrs : .Prmn'ded, That beret

_t the "Wash_gton navy yavc[ thai|

lhe calory of the civil engineer of
_.three thousand dollars.

•.n, and eontlng_uei_ of thel United

iousand eight hundred and eighty-

hasc of nautical inslramentq, repaim

ammdnts, and for the Poroha_e of
for backing and blvding the same,

atehman, porter, and laborers ; for

":..to buildiaga and enclosures; for

_:_',9stage, and statidner)-, find inci-

ter.._a_ _antieal AlmanaC, twe.nty-
ollars.

That there shall be paid, out of
es appropriated, the _ewral cerfifi-

of the Treasury Depaxtment to the
the Congresa and Cumberland, and

_f April second, eighteen hundred
,ide for the equitable settlement of

of the If/gain Cong,-'ess and other

Tbat the second section of the act

reuse of the Navy," approved July
ty-one, shall be so construed that

v_blch- may be made, of aet/ng as-
we hereby ratified and construed as
the return of the ve.._sels in a, hich

til the suppre_on of the present

try ; and the r'ate of compensation
, is hexehy.lngalized and approved.

?hat the SeCretary of the _avy be,
_e in such manner a-sheshall deem

the flour required for naval use ;

ted from th_aflour by spe_al con-

That every assigant paymaater

lowed a clerk, with the compensa-
"en by hw to the clerk of a pay-

_/?rovcM_, That "c.]erks thall_t be

mas._..rs in ve._els havlnLe_hple,
tmg ,n supply- steamers *'_re.-

m¢ the act tc increase and _ .galore

Lieu. approve,. _une firth elghteon
; it _espeots b_.tawaias_ gunners,

; as to allow to those0fficers such

they weald he entitled to, had

_e dates of their- appointmen_ or
_e grades, instead of the date of

CONGRESS. ggss. I_L {2m 119. 1863. ai9

• a_d W'abpa/_a/hind# _?f _/o,z.¢ or Da ./:¢.'a Ina_rJ, am/for _ D_;t/vn of
" _ iq Minnem_ ersd Dak_a.

• _ it enac_d b_ the ,Senate and }torte of_ati_ of _¢ _rni_d
,$1_.e.#of A,neriea in Congress uss_'J_ed, That the President isauthorized L_d_ oat_O.

and hereby ditched to _sign to and set apart for the SL_eton_ Wahpatsn_ _e ]imiis d'_y"
state t_ be a._ign..

Medawakantou,.and "Wahpakoota bands of Sioux Indians a tract of on- ed ce._ain battds

occupied land outside of the limits of .any stele, sufficient in extent to of$/o_-t In_m_.
enable him to _Slgn ta each member of mid bands (who are willing to qaantlty.

adopt the pursuit of agriculture) eighty acres of good agricultural lands,

the same to be well adapted to agrienlteral purpose_
S Be. 2; And be t_ fm_'r sna_¢_ That the several traclz of hod Rmerr_aJoas of

aa/d Indians to

within the re_rvatiov.s of the said Indlang, shall be sm'reyed, under the _ _-_zveyed-
d.lrectlen of the commi_..sioner of the general land-o_ee_ into legal sub¢fi--

vi_dass to conform to the surveys of the other publio lands. And the
Secretary of the Interior shall _use each legal subdivision of Um said Legal saMivls-

- ions to be up-
hnde to be appr_ise_ by discreet person8 to be aplminted by him for that pral_.
purpose. And in eaeh i,stanne where there ere improvements upon any lmpmvemt_t_

legal subdivision of _._d land_ the improvements shall bo "separately" up- . .

praised. But no portion of the said lands thall be sobject to preemption, . "When subje=t .
• _o pr mpUCah

settlement, entry, or location, under any act of Cougres.% uu1 -ess th_ pa,"ty
preempting, settling upon, or locating any portion of s_,id lauds shall pay
therefor the full appraised value thercof_ including the value of the said

improvemen_ under such regulations as hereianRer provided.
SEC. 3. And be i_ farther_snaet_d, That after the survey of the said A.qe_ earn.y,

_a-;o.s the _e shall be opcoto p_optiou, eat,y, _'_t,lemen, i,, _,_;,_ _._'°
That before any person entry, _ _*ttl_-the same manner as other public lands : .P.rot"M_ p pu .

shall be entitled In enter any portion of the said lands by p_'e_mption or men_
otherwise, previous to their ezpozure to eale to the highest bidder, at Wh_, may pie-" " emph &c.

public outcry, he shall become an actual bona fade settler thereon, and.
che_ conform to all the regalation_ now provided by law in e._es of pro:

.emptlan ; and shall pay, ¢iLhln the term of one year from the date of his

settlement, the fun appraised valoe of tha I_aJ_ v.ad the improvements
thereon, to the land officers of the district where the ._aid land_are sittwtcd.

And the portions of the said reservatmns which may not be settled upon, What ma.v be
" " " " " e ¢ ld mld _t publi_

as aforesmd_ may be _old at pubho _.UC_lOn, as other publm had--. _. go , auction.
after which they ohM1 be subject to sale at private entry, as other pubIm
lauds of the United Stoles, but no portion thereof shall be _ld for a sum

1usa than their appraised value, before the fi_t of January, Anne Dou_iBi

eighteen hundred and.sixty-five, nor for a teas pries tban one dollar and

twenty-five cents per acre., until otherwise provided foe by law.
Szc-4. A_dbef_ fakir erred, That the money arising from said P_.e_hoI

sale thall be invested- by the Seeret'_ry of the Interior for :he .benefit of how to he _-
said Indians in their new homes, in the establishing them in agricultural- pthd. --

pursuits : Praw/d_, That it _.hall be lawful for said S_retary to locate any
meritorious individeM J_diaa of said bands, who exerted himself to save
the tires of the whites in the lays ma_acre, upvn said lands on a.hich the

improvements are sltaate_ asslgaiag the sa_e to him to th 9 extent of

elghty:acres, to be held by such tense as is or may he provided by law:
A_ufpro_-ided, fur_er, That no more than eigh_ acres shall be awarded

to any one IDdi_n, .ndex this er any other act.
Szc. 5. And be it furtt_r _,u_cted, That the money to be enonallyap-- :4._n_l appro_

nations tea ches_
proprlaterl for the benefit of _e said I_dians _ball he expended in sach _ ,,. • _ ,"
- " " f • l "ur _-_'-_.manner as "_fll, m the judgment of the Secretary o e n_r_ . best b_ expe,cted.

advance the said Indians in .%_cicoltera| and mechanical parsnit.% and on.

able them to sustain themselves without the aid of.the government; but
an vortien of enid approvriatibns _'aall be pa.i_ iu manev to said Indians. _o.part t_be

And m such expcod_ture_ sa_d Secretary may make reasonable d_senmma-
Lion in favor of the chiefs who shall he found faithful to the Government
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1

chloe, peace of the Indians. Said Indians shell be subject to the hws of the
hdla=_ to b_ United States, and to the criminal laws of the state or territory in which

_,,bjett u_.'_,_, they may happen to re*ide. They shall also be subject to such'rules am1

ar,a torul_, t_gnladon_ for their government as the Secretary of the Inlerior may
• _d n_iGss prescribe ; hat they shall be incapable of maklag'auv valid civil contract

They ¢.aeuot •

mn_e a ,-ai/a with any parson other time a .native member of their tribe, without the
eivil_ontra_&¢, consent of the _mv.sident. The Secretary of the Interior _'_iI also make

gdacatioL re_oaable proxq_slan for the education of _id Indians, =ccordJng to their
capacity _d the means at his command. . .

APt, aov_v, March 3 t 1863.

" . • , ..

Fr_¢_o. of Frn._ m _onar# Du_ _Ain _e _

f_ it eaa_ed _ _ _aaCe and F/'o'u_e of Repr*sematlv¢_ of _e _-,_i&d
8_1 _ _at_s of _merier_ in _agres* _em2_ed, That it _hall be lawful for the

to r_ti,e and .Seeretary of the Tre.avarv, from and after the pas._e of this act. _ he¢_lect zban-

a_n_l or_l_taral shall from time to time see fig to appaiat a special ,gent or a_emts to ro_
property :n ¢_'- _iV_ and collect nil abandoned or captured property in any state or _r-rain sl_s_

ritory, or any portion of any" state or rotatory, of the Uailed S_es, dos-

ignated as ia in_urreetlon against the lawful Government of the Unit_

States by the prtmlamatloa OF the President of July fi_t/eighteen htmdred
Pm_so. and _fixr.y-two : 2_roz.-idea_ Th,'_ suc.h proport2_ shall not n :l_de aay kiffd or

description which h_ been need, or 6hich wa_ intended to be u_ed_ for
waging or carryiug on war against the United S:ates, sud_ as arms, erd-

nnnce, shiph steamboat.% or other water eraf h and the .furniture, forage,
military suppli_, or munltians of war.

Such Vtop_..w S_e. 2. _ndl¢ it further enacted, That any Fa_t of _he goods or prop-
rasy b_ al_pn_- erty received or euBeoted by such agent ar agents may he :_l_propriated to
printed to ublic
_o, _ _1_ at public usa on due appraisement and t..vrt._cate thercot', or forwarded to any

u_lie attcdvu ia plat_c of sale within the loyal staw.s., aa the publ/e interests muy require ;
r_ 8htts. and all salsa of such prvperty shall be at auction to the hlghcst bidder,

m)d the proceeds thereof shall he lgsid into the trcasur'y of the United

Beaclorqx_..i_ Sgc- & .d_d be _furft_r enae_d, That the _c?etory of the Treasmry

agca_ m_y reqnlre the special agent_ appointed under thi_ act to _ve a bond,

with such securities and in such amount aa he _I_ deem necessary, aml
to require the increase of _dd amount_ and the strengthening of s.'t/d
s_curity,ea c'hrcumstaners may demand ; and ha shall aL_o cause a book

•_ks tobe. ar books of ao.'ouut to be kept: sho_hag from wbom such property wna

kept- recoived, _he cost of transportation, and proceeds uf the sale thereof..And
Owne_ofsr_ any persou chiming to have been the owner of any such abandoned er

For_perty _ay me _ntsred property may, at .any time wlth_ two years after the sapprea-r p_eed_ in r
:o_t,rd_;,_,s. sion of the rebellion, prefer h;.; claim to the pr_eeegis thereof in the court

up,. _,hat of claims ; and on proof to the satiffaeaian of _id court of his owuer-

Vroormay re- ship of sakl property_ of his right to the proceed_ thereof, and that hc has
eo,,_r, never given a_y aid or comfort to tha present rebe.lfion, to reeei'_e the res-

idue of such proceeds, aP,e.rthe deduction of any purch._e-moacy which

may have been paid, _agether with the expense of tr.msportatioa and sale

of said property, and any other lawful expenses attending the disposition
theree£

pr_rty corn- See-.. 4..dad be .it f_wtlwr enaaed, "I_at all property coming into

_g_'_ any of the Un{ted Staten not declared in insur_ctioa as afom_ald; from

irn_ioa, wi_in any of the stressdeclared in in_urzection, through or by any other

except through person than any agent dun anointed under the protdMons of this act, or

.... ' nnder a lawful clearance by the proper oR_c_r of the Treasury Depart..
oe co_tts_mtea. J _ . .

p_..,_.x_ofor menb ,shah be eonfisceted to the u_0 ot the Governmcn_ of the l_mted

co,_lernattfioa States. And the proceedh_gs for the condemnation and sale of any such
r.ud _'le.

Tm_r£-szv_

property shall be. _as
Secretary of the Tr_

and ninetieth ._eti?ns •

_ioety-nln e, entRlcd =

ports nnd tonnage,- _
through whom such p
States un]awfally, a_t
and art ¢ou_iction the

thousand dolhrs, or im

boll b at the dL_el_n
feltares aecrning nndet

prescribed by the act
seve_b or ha _ae._ eat
Trcosury may presari

S_e. 5. And Be _ 5

to fnr_her proelde for
nortbe.astcrth and nor

proved July. fourteen,
sh'ued as to allow the

pointed at ports whieb I
declared to he in insu

the first of July, eighu

which by law is _llowe,
ordinary compenSation

may determine.
S_c- 6. _/_ t_fi

o_cer or privme of th

or any officer, s_ilor, o_

upon the haland" wate_
tueli nhandontd props
in such insnrr_tionsrg

..,ame over to an ngen

therefor; and ha ca_ h

by a co0rt-maxlialsand
reduced to the rat_ke, m

ordcr_ with the apprava
Se_. 7..And Be i_ f_

_t shall apply to ony

United States.
A_vaov z_, March I
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STATUTORY ADDENDUM: 1888-1890 Acts

Act of June 29, 1888, ch. 503, 25 Stat. 217, 228-29 ("1888 Act")

For the support of the full-blood Indians in Minnesota, belonging to the

Medawakanton [sic] band of Sioux Indians, who have resided in said State since

the twentieth day of May, A.D. eighteen hundred and eighty-six, and severedtheir

tribal relations, twenty thousand dollars, to be expended by the Secretary of the

Interior in the purchase, in such manner as in his judgment he may deem best, of

agricultural implements, cattle, horses and lands: Provided, That of this amount the

Secretary if he may deem it for the best interests of said Indians, may cause to be

erected for the use of the saidIndians at the most suitable location, a school house,

at a cost not exceeding one thousand dollars: And provided also; That he may

appoint a suitable person to make the above-mentioned expenditures under his

direction, the expense of the same to be paid out of this appropriation.

Act of Mar. 2, 1889, ch. 412, 25 Stat. 980, 992-93 ("1889 Act")

For the support of the full-blood Indians in Minnesota heretofore belonging to the

Medawakanton [sic] band of Sioux Indians, who have resided in said State since

the twentieth day of May eighteen hundred and eighty-six, or who were then

engaged in removing to said State, and have since resided therein; and have

severed their tribal relations, twelve thousand dollars, to be expended by the

Secretary of the Interior as follows: Ten thousand dollars in the purchase, as in his

judgment he may think best, of such lands, agricultural implements, seeds, cattle,

horses, food, or clothing as may be deemed best in the case of each of these

Indians or family thereof; one thousand dollars, or so much thereof as may be

necessary to defray the expenses of expending the money in this paragraph

appropriated; and one thousand dollars for the completion and furnishing of the

schoolhouse for said Indians authorized by the act of June twenty-ninth, eighteen

hundred and eighty-eight: Provided, That if the amount in this paragraph

appropriated, or any portion of the sum appropriated for the benefit of these same

Indians by said act of June twenty-ninth, eighteen hundred and eighty-eight, shall

not be expended within the fiscal year for which either sum was appropriated,

I
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neither shall be covered into the Treasury, but shall, notwithstanding, be used and

expended for the purposes for which the same amount was appropriated and for the

benefit of the above-named Indians: And provided also, That the Secretary of the

Interior may appoint a suitable person to make the above-mentioned expenditure

under his direction; and all of said money which is to be expended for lands, cattle,

horses, implements, seeds, food, or clothing shall be so expended that each of the

Indians in this paragraph mentioned shall receive, as nearly as practicable an equal

amount in value of this appropriation and that made by said act of June twenty-

ninth, eighteen hundred and eighty-eight: And provided further, That as far as

practicable lands for said Indians shall be purchased in such locality as each Indian

desires, and none of said Indians shall be required to remove from where he now

resides and to any locality against his will.

Act of Aug. 19, 1890, ch. 807, 26 Stat. 336, 349 ("1890 Act")

•For the support of the full and mixed blood Indians in Minnesota heretofore

belonging to the Medawakanton [sic] band of Sioux Indians, who have resided in

said State since the twentieth day of May, eighteen hundred and eighty-six, or who

were then engaged in removing to said State, and have since resided therein, and

have severed their tribal relations, eight thousand dollars, to be expended by the

Secretary of the Interior, as in his judgment he may think best, for such lands,

agricultural implements, buildings, seeds, cattle, horses, good, or clothing as may

be deemed best in the case of each of these Indians or families thereof: Provided;

That two thousand dollars of the above eight thousand dollars shall be expended

for the Prairie Island settlement of Indians in Goodhue County: Provided further,

That the Secretary of the Interior may appoint a suitable person to make the above-

mentioned expenditure under his direction whose compensation shall not exceed

one thousand dollars; and all of said money which is to be expended for lands,

cattle, horses, implements, seeds, food, or clothing shall be so expended that each

of the Indians in this paragraph mentioned shall receive, as nearly as practicable,

an equal amount in value of the appropriation: And provided further, That, as far as

practicable, lands for said Indians shall be purchased in such locality as each

Indian desires, and none of said Indians shall be required to remove from where he

now resides andto any locality or land against his will.
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The Indian Reorganization Act

(Wheeler-Howard Act)
June 18, 1934

--An Act to conserve and develop Indian lands and resources; to extend to Indians

the right to form business and other organizations; to establish a credit system for

Indians; to grant certain rights of home rule to Indians; to provide for vocational

education for Indians; and for other purposes.

BE IT ENACTED by the Senate and House of Representatives of the United States of

America in Congress assembled, That hereafter no land of any Indian reservation,

created or set apart by treaty or agreement with the Indians, Act of Congress,
Executive order, purchase, or otherwise, shall be allotted in severally to any Indian.

Section 2. The existing periods of trust placed upon any Indian lands and any

restriction on alienation thereof are hereby extended and continued until otherwise

directed by Congress.

Section 3. The Secretary of the Interior, if he shall find it to be in the public

interest, is hereby authorized to restore to tribal ownership the remaining surplus

lands of any Indian reservation heretofore opened, or authorized to be opened, to

sale, or any other form of disposal by Presidential proclamation, or by any of the

public land laws of the United States; Provided, however, That valid rights or claims

of any persons to any lands so withdrawn existing on the date of the withdrawal shall

not be affected by this Act: Provided further, That this section shall not apply to

lands within any reclamation project heretofore authorized in any Indian reservation:

Provided further, That this section shall not apply to lands within any reclamation

project heretofore authorized in any Indian reservation: Provided further, That the

order of the Department of the interior signed, dated, and approved by Honorable

Ray Lyman Wilbur, as Secretary of the Interior, on October 28, 1932, temporarily

withdrawing lands of the Papago Indian Reservation in Arizona from all forms of

mineral entry or claim under the public land mining laws Is hereby revoked and

rescinded, and the lands of the said Papago Indian Reservation are hereby restored

to exploration and location, under the exlsting mining laws of the United States, in

accordance with the express terms and provisions declared and set forth in the

Executive orders establishing said Papago Indian Reservation: Provided further, That

the damages shall be paid to the Papago Tr.lbe for loss of any Improvements of any

land located for mining In such a sum as may be determined by the Secretary of the

Interior but not exceed the cost of said Improvements: Provided further, That a

yearly rental not to exceed five cents per acre shall be paid to the Papago Indian

Tribe: Provided further, That In the event that any person or persons, partnership,

corporation, or association, desires a mineral patent, according to the mining laws of
the United States, he or they shall first deposit in the treasury of the United States to

the credit of the Papago Tribe the sum of $1.00 per acre in lieu of annual rental, as

hereinbefore provided, to compensate for the loss or occupancy of the lands

withdrawn by the requirements of mining operations: Provided further, That
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patentee shall also pay into the Treasuw of the United States to the credit of the

Papago Tribe damages for the loss of improvements not heretofore said in such a

sum as may be determined by the Secretary of the Interior, but not to exceed the

cost thereof; the payment of $1.00 per acre for surface use to be refunded to

patentee In the event that the patent is not required.

Nothing herein contained shall restrict the granting or use of permits for easements

or rights-of-way; or ingress or egress over the lands for all proper and lawful

purposes; and nothing contained therein, except as expressly provided, shall be

construed as authority by the Secretary of the Interior, or any other person, to issue

or promulgate a rule or regulation in conflict with the Executive order of February 1,

1917, creating the Papago Indian Reservation in Arizona or the Act of February 21,

1931 (46 Stat. 1202).

Section 4. Except as herein provided, no sale, devise, gift, exchange or other

transfer of restricted Indian lands or of shares In the assets of any Indian tribe or

corporation organized hereunder, shall be made or approved: Provided, however,

That such lands or interests may, with the approval of the Secretary of the Interior,

be sold, devised, or otherwise transferred to the Indian tribe in which the lands or

shares are located or from which the shares were derived or to a successor

corporation; and in all Instances such lands or interests shall descend or be devised,

in accordance with the then existing laws of the State, or Federal laws where

applicable, In which said lands are located or in which the subject matter of the

corporation is located, to any member of such tribe or of such corporation or any

heirs of such member: Provided further, That the Secretary of the Interior may

authorize voluntary exchanges of lands of equal value and the voluntary exchange of

shares of equal value whenever such exchange, In his judgment, is expedient and

beneficial for or compatible with the proper consolidation of Indian lands and for the

benefit of cooperative organizations.

Section 5. The Secretary of the Interior is hereby authorized, in his discretion, to

acquire through purchase, relinquishment, gift, exchange, or assignment, any

interest in lands, water rights or surface rights to lands, within or without existing

reservations, Including trust or otherwise restricted allotments whether the allottee

be living or deceased, for the purpose of providing lands for Indians.

For the acquisition of such lands, Interests in lands, water rights, and surface rights,

and for expenses Incident to such acquisition, there is hereby authorized to be

appropriated, out of any funds in the Treasury not otherwise appropriated, a sum not

to exceed $2,000,000 in any one fiscal year: Provided, That no part of such funds

shall be used to acquire additional land outside of the exterior boundaries of Navajo

Indian Reservation for the NavaJo Indians In Arizona and New Mexico, in the event

that the proposed Navajo boundary extension measures how pending In congress

and embodied in the bills (S. 2531 and H.R. 8927) to define the exterior boundaries
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of the Navajo Indian Reservation In Arizona, and for other purposes, and the bills (S.

2531 and H.R. 8982) to define the exterior boundaries of the Navajo Indian

Reservation in New Mexico and for other purposes, or similar legislation, become
law.

The unexpended balances of any appropriations made pursuant to this section shall

remain available until expended.

Title to any lands or rights acquired pursuant to this Act shall be taken in the name

of the United States in trust for the Indian tribe or individual Indian for which the

land is acquired, and such lands or rights sha_l be exempt from State and local

taxation.

Section 6. The Secretary of the Interior Is directed to make rules and regulations for

the operation and management of Indian forestry units on the principle of sustained-

yield management, to restrict the number of livestock grazed on Indian range units

to the estimated carrying capacity of such ranges, and to promulgate such other

rules and regulations as may be necessary to protect the range from deterioration,

to prevent soil erosion, to assure full utilization of the range, and like purposes.

Section 7. The Secretary of the Interior is hereby authorized to proclaim new Indian

reservations on lands acquired pursuant to any authority conferred by this ACt, or to

add such lands to existing reservations: Provided, That lands added to existing

reservations shall be designated for the exclusive use of indians entitled by

enrollment or by tribal membership to residence at such reservations shall be

designated for the exclusive use of Indians entitled by enrollment or by tribal

membership to residence at such reservations.

Section 8. Nothing contained in this Act shall be construed to relate to Indian

holdings of allotments or homesteads upon the public domain outside of the

geographic boundaries of any Indian reservation now existing or established

hereafter.

Section 9. There is hereby authorized to be appropriated, out of any funds in the

Treasury not otherwise appropriated, such sums as may be necessary, but not to

exceed $250,000 in any fiscal year, to be expended at the order of the Secretary of

the Interior, in defraying the expenses of organizing Indian chartered corporations or

other organizations created under this Act.

Section 10. There is hereby authorized to be appropriated, out of any funds in the

Treasury not otherwise appropriated, the sum of $10,000,000 to be established as a

revolving fund from which the Secretary of the Interior, under such rules and

regulations as he may prescribe, may make loans to Indian chartered corporations

for the purpose of promoting the economic development of such tribes and of their

members, and may defray the expenses of administering such loans. Repayment of

amounts loaned under this authorization shall be credited to the revolving fund and
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F
shall be available for the purposes for which the fund Is established. A report shall be

made annually to Congress of transactions under this authorization.

Section 11. There Is hereby authorized to be appropriated, out of any funds in the

United States Treasury not otherwise appropriated, a sum not to exceed $250,000

annually, together with any unexpended balances of previous appropriations made

pursuant to this section, for loans to Indians for the payment of tuition and other

expenses in recognized vocational and trade schools: Provided, That not more than

$50,000 of such sum shall be available for loans to Indian students In high schools

and colleges. Such loans shall be reimbursable under rules established by the

Commissioner of Indian Affairs.

Section 12. The Secretary of the Interior is directed to establish standards of

health, age, character, experience, knowledge, and ability for Indians who maybe

appointed, without regard to civil-service laws, to the various positions maintained,

now or hereafter, by the Indian office, in the administrations functions or services

affecting any Indian tribe. Such qualified Indians shall hereafter have the preference

to appointment to vacancies in any such positions.

Section 13. The provisions of this Act shall not apply to any of the Territories,

colonies, or insular possessions of the United States, except that sections 9, 10, 11,

12, and 16 shall apply to the Territory of Alaska: Provided, That Sections 2, 4, 7, 16,

17, and 18 of this Act shall not apply to the following named Indian tribes, together

with members of other tribes affiliated with such named located in the State of

Oklahoma, as follows: Cheyenne, Arapaho, Apache, Comanche, Kiowa, Caddo,

Delaware, Wichita, Osage, Kaw, Otoe, Tonkawa, Pawnee, Ponca, Shawnee, Ottawa,

Quapaw, Seneca, Wyandotte, Iowa, Sac and Fox, Kickapoo, Pottawatomi, Cherokee,

Chickasaw, Choctaw, Creek, and Seminole. Section 4 of this Act shall not apply to

the Indians of the Klamath Reservation in Oregon.

Section _L4. The Secretary of the Interior is hereby directed to continue the

allowance of the articles enumerated in section 17 of the Act of March 2, 1889 (25

Stat.L. 891), or their commuted cash value under the Act of June 10, 1886 (29

Stat.L. 334), to all Sioux Indians who would be eligible, but for the provisions of this

Act, to receive allotments of lands in severally under section 19 of the Act of May 29,

1908 (25 (35) Stat.L. 451), or under any prior Act, and who have the prescribed

status of the head of a family or single person over the age of eighteen years, and

his approval shall be final and conclusive, claims therefore to be paid as formerly

from the permanent appropriation made by said section 17 and carried on the books

of the Treasury for this purpose. No person shall receive in his own right more than

one allowance of the benefits, and application must be made and approved during

the lifetime of the allottee or the right shall lapse. Such benefits shall continue to be

paid upon such reservation until such time as the lands available therein for

allotment at the time of the passage of this Act would have been exhausted by the

award to each person receiving such benefits of an allotment of eighty acres of such

land.
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Section 15. Nothing in this Act shall be construed to impair or prejudice any claim

or suit of any Indian tribe against the United States. It is hereby declared to be the

intent of Congress that no expenditures for the benefit of Indians made out of

appropriations authorized by this Act shall be considered as offsets in any suit

brought to recover upon any claim of such Indians against the United States.

Section 16, Any Indian tribe, or tribes, residing on the same reservation, shall have

the right to organize for its common welfare, and may adopt an appropriate

constitution and bylaws, which shall become effective when ratified by a majority

vote of the adult members of the tribe, or of the adult Indians residing on such

reservation, as the case may be, at a special election authorized by the Secretary of

the Interior under such rules and regulations as he may prescribe. Such constitution

and bylaws when ratified as aforesaid and approved by the Secretary of the Interior

shall be revocable by an election open to the same voters and conducted In the same

manner as herelnabove provided. Amendments to the constitution and bylaws may

be ratified and approved by the Secretary in the same manner as the original

constltutlon and bylaws.

In addition to all powers vested in any Indian tribe or tribal council by existing law,

the constitution adopted by said tribe shall also vest in such tribe or its tribal council

the following rights and powers: To employ legal counsel, the choice of counsel and

fixing of fees to be subject to the approval of the Secretary of the Interior; to

prevent the sale, disposition, lease, or encumbrance of tribal lands, interests in

lands, or other tribal assets without the consent of the tribe; and to negotiate with

the Federal, State, and local Governments. The Secretary of the Interior shall advise

such tribe or its tribal council of all appropriation estimates or Federal projects for

the benefit of the tribe prior to the submission of such estimates to the Bureau of the

Budget and the Congress.

Section 17. The Secretary of the Interior may, upon petition by at least one-third of

the adult Indians, issue a charter of incorporation to such tribe: Provided, That such

charter shall not become operative until ratified at a special election by a majority

vote of the adult Indians living on the reservation. Such charter may convey to the

incorporated tribe the power to purchase, take by gift, or bequest, or otherwise,

own, hold, manage, operate, and dispose of property of every description, real and

personal, including the power to purchase restricted Indian lands and to issue in

exchange therefore interests In corporate property, and such further powers as may

be incidental to the conduct of corporate business, not inconsistent with law, but no

authority shall be granted to sell, mortgage, or lease for a period exceeding ten

years any of the land included in the limits of the reservation. Any charter so issued

shall not be revoked or surrendered except by Act of Congress.

Section ]1.8. This Act shall not apply to any reservation wherein a majority of the

adult Indians, voting at a special election duly called by the Secretary of the Interior,

shatl vote against it application. It shall be the duty of the Secretary of the Interior,
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within oneyear after the passage and approval of this Act, to call such an election,

which election shall be held by secret ballot upon thirty days' notice.

Section 19. The term "Indian" as used in this Act shall include all persons of Indian

descent who are members of any recognized Indian tribe now under Federal

jurisdiction, and all person who are descendants of such members who were, on

3une 1, 1934, residing within the present boundaries of any reservation, and shall

further include all other persons of one-half or more Indian blood. For the purposes

of this Act, Eskimos and other aboriginal peoples of Alaska shall be considered

Indians. The term "tribe" wherever used in this Act shall be construed to refer to any

Indian tribe, organized band, pueblo, or the Indians residing on one reservation. The

words "adult Indians" wherever used in this Act shall be construed to refer to Indians

who have attained the age of twenty-one years.

Approved, .tune 18, 1934.
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PL 96-557 (HR 7147)
DECEMBER 19, 1980

An Act to provide that certain land of the United States shall be held by the United States in trust for certain
communities of the Mdewakanton Sioux in Minnesota.

Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That all right, title, and interest of the

United States in those lands (including any structures or other improvements of
the United States on such lands) which were acquired and are now held by the

United States for the use or benefit of certain Mdewakanton Sioux Indians under

the Act of June 29, 1888 (25 Stat. 217); the Act of March 2, 1889 (25 Stat.
980); and the Act of August 19, 1890 (26 Stat. 336), are hereby declared to

hereafter be held by the United States--,

(1) with respect to the some 258.25 acres of such lands located within Scott County, Minnesota, in trust for the
Shakopee Mdewakanton Sioux Community of Minnesota;

(2) with respect to the some 572.5 acres of such lands located within Redwood County, Minnesota, in trust for the
Lower Sioux Indian Community of Minnesota; and

(3) with respect to the some 120 acres of such lands located in Goodhue County, Minnesota, in trust for the Prairie
Island Indian Community of Minnesota.

Sec. 2. The Secretary of the Interior shall cause a notice to be published in the Federal Register describing the lands

Iransferred by section 1 of this Act. The lands so transferred are hereby declared to be a part of the reservations of
the respective Indian communities for which they are held in trust by the United States.

Sec. 3. Nothing in this Act shall (1) alter, or require the alteration, of any rights under any contract, lease, or
assignment entered into or issued prior to enactment of this Act, or (2) restrict the authorities of the Secretary of the

Interior under or with respect to any such contract, lease, or assignment.

Approved December 19, 1980.
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