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APPELLEE PLAINTIFF-INTERVENORS’ RESPONSE TO THE
APPELLANT UNITED STATES’ PRINCIPAL BRIEF":

RESPONSIVE STATEMENT OF FACTS

Pursuant to Fed R. App. Proc. 28(b) and Fed. Cir. R. 28(b).

The Government’s opening brief refers to the Appellee/Cross-
Appellants generically as “alleged descendants of the ‘1886
Mdewakantons.””* In a footnote, the Government defines the term “1886
Mdewakantons,” borrowing from this Court’s definition of “the
Mdewakantons who were statutorily eligible for beneﬁts-under the [1888-
1890] Acts.™ In its brief, the Government now takes the position that the
Department of Interior (DOI) “identified a total of 264 individuals” to
distribute benefits under the Acts. U.S. Br. at 21.*

Similarly, in the Brief of the “Wolfchild” Appellees/Cross-Appellants,
they identify themselves as the “1886 Mdewakanton Group.” Br. at 2. This

plaintiffs’ group is self-defined as “the group which lineally descends from

! The United States’ Statement of Related Cases (U.S. Br. at 1) adequately
sets forth the information required by Fed. Cir. Rules 28(a)(4) and 47.5. The
Statement will not be replicated in this brief.

2U.S. Corr. Br. at 7; all future references shall be to the “U.S. Br.”

} Citing this Court’s opinion, Wolfchild v. United States, 559 F.3d 1228,
1234 (2009) (“Wolfchild VI), Act of June 29, 1888, chap. 503, 25 Stat. 217,
228-29, Act of March 2, 1889, chap. 412, 25 Stat. 980, 992-93, Act of
August 19, 1890, chap 807, 26 Stat. 336, 349.

% The trial court has deferred the determination of eligibility throughout
these proceedings. See Wolfchild 1I, 68 Fed. Cl. 779, 787, n. 10; Wolfchild
v. United States, 101 Fed. Cl. 54, 122 (2011) (*Wolfchild VIII).
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the 1886 censuses (MclLeod and Henton censuses, “the 1886 censuses™) of
loyal Mdewakanton relative to the 1862 Uprising.” Id. The “Wolfchild”
plaintiffs assert that the Department of Interior, in the implementation of the
1863 Acts and the 1888-1890 Appropriations Acts, exclusively used the
1886 censuses to “purchase private land and set[] the lands apart for the

1886 Mdewakanton Group.” Br. at 30. This plaintiffs’ subgroup also argues
that “[t]he CFC found that Interior’s distribution of these funds beginning in
1981 to the subgroup communities was a breach of Interior’s statutory duties
to the /886 Mdewakanton Group.” Br. at 45. (Emphasis added).

The following facts are intended to be responsive to those positions
pursuant to Fed. R. App. Proc. 28(b) and Fed. Cir. R. 28(b).

In Wolfchild VI, this Court observed that the trial court’s opinions
“contain[ed] a thorough canvass of the complex factual and legal
background of this case.” Id., 559 F.3d at 1232. This Court proceeded to
admittedly “borrow heavily from the trial court's analysis of the facts and the
governing legal principles.” Id. The Woelfchild I and I7 opinions the Court
“heavily” relied upon by this Court, however, did not address the factual and

legal arguments of the Plaintiff-Intervenors, which mirror the Government’s

> Citing Wolfehild v. United States, 62 Fed. Cl. 521, 526-35 (2004)
(Wolfchild 1); Wolfchild v. United States, 68 Fed. Cl. 779, 782-83, 785-94
(2005) (Wolfchild IT).



Case: 12-5035 Document: 90 Page: 17 Filed: 12/14/2012

earlier litigation position that “the rolls [1886/1889 census] may not be
either sufficient to establish eligibility for any possible damages awarded nor
the exclusive means of demonstrating eligibility.”® Furthermore, none of the
nine Wolfchild published opinions from this Court and the CFC ever
recognized the “Wolfchild” plaintiffs, much less the Plaintiff-Intervenors in
this appeal, as the “1886 Mdewakanton Group.”

Both this Court and the trial court have analyzed the text of the
respective Appropriations Acts.” Notably, this Court observed that, although
the Acts “used slightly different language, the operative provisions were
largely similar.” Wolfchild VI, 559 F.3d at 1233. One of the differences
was the 1890 Act’s use of the phrase “full and mixed blood” loyal
Mdewakantons as being the statutory beneficiaries. Id. at 1234. The
previous 1888 Act made provisions for only the “full blood” Mdewakanton
and the 1889 Act included the full-blood’s families.® Id.

In a 2005 CFC brief, the United States argued that a proposed notice

to potential plaintiffs under the “Call Statute”, 28 U.S.C. § 2507, was

® See Defendant’s Response to Plaintiff’s Proposed Notice to Potential
Plaintiffs, Doc. # 75, p. 5, § II. B.3. (May 6, 2005).

7 Wolfehild VI, 559 F.3d at 1233-1234; Wolfchild VII, 96 Fed. Cl. 302, 316-
318 (2010).

® The 1888 Act made provisions for the “full blood” Mdewakanton. The
1889 Act provisioned for the “full blood” Mdewakantons and their

“families.”
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deficient in that the notice should “accurately indicate all individuals
mentioned in the Appropriations Acts,” as the beneficiaries to the “1890 Act
also includes individuals who are ‘mixed-blood.”” The Government
challenged the language of the notice which confined beneﬂciaries of the
Acts to “direct lineal descendants of people on the May 20, 1886 census™ —
the same definjtion used by the Wolfchild Plaintiffs now in their brief."® Id.
The United States’ 2005 brief stated several reasons underlying its
objections why “the rolls [1886/1889 census] may not be either sufficient to
establish eligibility for any possible damages awarded or the exclusive
means of demonstrating eligibility.”"! First, the Government argued, in part,
that the “rolls identified by the [Wolfchild] Plaintiffs ~ the 1886 roll by
William McLeod and an 1889 roll by Robert Henton - do not cover all
individuals who might have been eligible...”"* The Government then stated
its “uﬁderstanding that neither roll includes mixed-bloods who were
included in the 1890 Act,” but identified “one later [non-census] document”

identifying “some” mixed-blood members.”> The United States cited

? Defendant’s Response to Plaintiff’s Proposed Notice to Potential Plaintiffs,
Doc. # 75, p. 5, § II. B.3. (May 6, 2005).

' Wolfchild Corrected Brief, p. 2; (“the group which lineally descends from
the 1886 censuses of loyal Mdewakanton relative to the 1862 Uprising.”

"' 4. (emphasis added).

2 d.

P Id.
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correspondence from “Robert Henton and others also indicates that some
individuals who were not on the rolls should be eligible.”'* The
Government commented that it “believes that these later eligibility
determinations are not reflected in the rolls to which PIaintiffsA refer.”"

In Wolfchild v. United States, 68 Fed. Cl. 779, 786-87 (2005)
(“Wolfchild II), the Government argued that the 1888, 1889, and 1890"®
Appropriation Acts (the “Acts”) provide a “changing and indefinite
description of the beneficiary group.” Id., at 787, n. 10. The trial court
attributed to the Government’s “understanding that neither [the 1886 nor the
1889] roll includes the mixed bloods who were included in the 1890 Act.”
Id.

In Wolfchild v. United States, 72 Fed. Cl. 511 (2006) (“Wolfchild
1II”), the trial court, in holding permissive joinder of additional [ineal

descendants of the loyal Mdewakanton was “proper” under either the Indian

Tucker Act or RCFC 20(a), observed the following:

Some of these groups of individuals base their claims upon
the census of loyal Mdewakanton conducted by U.S. Special
Agent Walter McLeod between May 20, 1886 and September 2,
1886...0thers seek to establish their status as lineal

“Id.

P1d.

' Act of June 29, 1888, chap. 503, 25 Stat. 217, 228-29.
17 Act of March 2, 1889, chap. 412, 25 Stat. 980, 992-93.
' Act of August 19, 1890, chap 807, 26 Stat. 336, 349.
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descendants based upon different forms of proof. Some groups
of applicants for intervention contain individuals from both

categories. ..
Id., 72 Fed. Cl. at 518-19. The trial court concluded that, “those groups of

applicants for intervention that assert means of proving descendancy
different from the 1886 and 1889 censuses all make good-faith, non-
frivolous claims that they are beneficiaries... under the criteria specified in
the Appropriation Acts.” Id. at 520. Neither this Court nor the CFC ever
specifically addressed an eligibility issue under the Acts or issued any
appealable findings regarding standards of eligibility for the Acts.
Ultimately, the trial court identified the “Wolfchild Plaintiffs” as a
group comprising “about 7500 persons, and 41 separate groups totaling
about 13,250 people were granted leave to intervene as plaintiffs.”
Wolfchild v. United States, 96 Fed. Cl. 302, 310 (2010), n. 1 (“Wolfchild
VIr).” In rendering its judgment, the trial court partially granted the
“Plaintiffs’ and plaintiff-intervenors’ motions for summary judgment.”
Wolfchild VIII, 101 Fed. Cl. at 121. There is no mention of any “1886

Mdewakanton Group” in any judgment or decision of this Court or the CFC.

'% Citing Wolfchild v. United States, 77 Fed. CL. 22, 31-35 (2007)
(“Wolfchild IV).
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The historical record, both before and after the Acts, illuminates the
1ssue of Mdewakanton mixed-blood participation in Congressional
appropriations for the loyal Mdewakanton in Minnesota.

Special Agent McLeod, the author of the 1886 census and himself a
half-blood Mdewakanton, objected to allowing mixed-bloods to participate
in Congressional appropriations.”’ McLeod stated that allowing the mixed-
bloods to participate would not leave enough “to buy a spelling book” for
the full-bloods.?! McLeod ultimately became a mixed-blood Mdewakanton
claimant to the 1890 Act - a situatton that troubled agent Robert Henton in
1892.% McLeod’s mixed-blood claim was made to Henton in June, 1892,%
causing Henton to complain in a letter to the Commissioner of Indian Affairs
that McLeod was making an 1890 Act mixed-blood claim, although he was
“worth at least $100,000.”** Walter McLeod’s name was not on either his

1886 census or the Henton 1889 census.

%% (The Combined Appendix, hereinafter designated with the letters “CA”);
(CAS5006, CAS012) See October 20, 1888 letter (CA2560-2573), p. 7.
*! Id., Mr. Henton was agent McLeod’s successor.
2 (CAS5020) Letter from Henton to Comm’r of Indian Affairs, June 3, 1892.
23

1d
#1d.
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The same anti-mixed-blood sentiment was shared by Henton. Myers
observed that Henton “was always opposed to permitting the mixed-bloods
to share” with the full-bloods.”

The Govermnment’s approach to mixed-blood Mdewakanton
enrollment after the 1890 Act, however, emphasized inclusiveness in
benefits. The 1890 Act expressly required the Secretary of Interior to assure

that,

...all of said money which is to be expended for lands, cattle,
horses, implements, seeds, food, or clothing shall be so
expended that each of the Indians in this paragraph mentioned
shall receive, as nearly as practicable an equal amount in value

of this appropriation...

26 Stat. at 349.

In the summer of 1892, Henton told the Commissioner of Indian
Affairs that “[s]ince I submitted my last estimate ...a great many mixed
bloods have made application and been enrolled.””® He even suggested to

the government that he “be allowed to use my own judgment in regard to

2> Myers, History of the Santee Sioux, pp. 286-287.
6 (CA2628, CA5021) July 13, 1892 letter from Henton to the Commissioner

of Indian Affairs; see also (CA5023) January 11, 1892 letter from Henton to
the Comm’r of Indian Affairs telling the Government that he “overlooked” a
Mdewakanton in taking his last census.
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equalizing the {1890 Appropriation Act] funds [between the full and mixed-
bloods] which was approved by your office.”*’

In January 1898, Henton wrote to the Commissioner of Indian Affairs
referring to the Government’s “present system of enrolling any and all
persons submitting proof of being Mdewakanton Sioux blood.”® Henton’s
last census, in June 1898, showed 198 full-bloods and 722 mixed bloods
were sharing the appropriations — compared to the 264 Mdewakantons listed
in his first censuses.”

The Government has continued this policy of inclusiveness for mixed-
blood Mdewakanton. The Government has allowed non-1886/1889 census
Mdewakantons to receive Indian Land Certificates. The Indian Land
Certificate contains a certification that the individual “has been established
as an eligible Mdewakanton Sioux Indian by reason of being a descendant of
a Mdewakanton Sioux Indian who resided in Minnesota on May 20,
»30

1886...and who had severed his tribal relations.

In 1971, the United States Assistant Solicitor was asked “what

[Mdewakanton] roll or rolls should receive the official approval of the

27
ld.

8 (CA5026) January 13, 1898, Henton to Comm’r of Indian Affairs.

29 ld.; see also Myers, Id. at 287,

% (CA5030); Indian Land Certificate.
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United States.”™' On August 17, 1971, the Department restated its policy
that the following documents were recognized as establishing eligibility for
1888-1890 Appropriation Acts benefits: (1) the McLeod 1886 census;’” (2)
the Henton 1889 census;” (3) the McLaughlin 1917 roll (as long as used
with other qualifying documents);** and (4) “other rolls or materials if their
contents sufficiently prove that the named individual is a descendant of an
1886 Mdewakanton resident of Minnesota.””’

On March 17, 1974, the Acting Associate Solicitor wrote to the
Commissioner of Indian Affairs concerning the “granting of leasehold
interests in lands purchased for the benefit of a class of Mdewakanton
Sioux.” The Solicitor, referring to the August 17, 1971 “Gurshuny” policy
memorandum, in a footnote stated, “[t}he conclusion of that opinion with

respect to the manner in which members of the beneficiary class are

determined have not been questioned and are not herein reconsidered.” /d.

31 (CA2967-2972) August 17, 1971, Department of Interior Memorandum,
Acting Assistant Solicitor, William A. Gurshuny to the Field Solicitor of
Twin Cities, Minnesota.

*Id. at p. 3.

3 Id.; In the Assistant Solicitor’s “Conclusion,” he further states, “we
are of the opinion that any other information or records submitted by
an individual who claims to trace back to an 1886 Mdewakanton,
which sufficiently proves his claim, may be used...” Id. at 5.

10
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SUMMARY OF THE ARGUMENT

The Court of Federal Claims (“CFC”) did not commit reversible error
in granting the collective Plaintiffs and Plaintiff Intervenors’ cross-motions
for summary judgment on the issue of the United States’ “statutory use”
violations. Wolfchild VII, 96 Fed. Cl. 302, 352 (2010). While the Plaintiff
Intervenors have joined in with the Wolfchild Plaintiffs’ ReSponsé Brief, in
relevant part, the Plamtiff-Intervenors separately submit that the
Government’s arguments advocating reversal are insufficient as a matter of
law.

In its opening brief, the United States fails to contest any significant
factual findings of the Court of Claims in Wolfchild VII-IX. As a
consequence, the CFC’s factual findings in these opinions should not be
disturbed by the Government’s appeal. In any case, the Defendant has failed
to prove any of the CFC’s factual findings are clearly erroneous.

Rather than attack the CFC’s factual findings, the Government’s
opening brief unsuccessfully attempts to initially challenge the trial court’s
jurisdiction. The CFC possessed plenary jurisdiction over the statutory-use
claims of the Plaintiffs. The Plaintiffs asserted non-frivolous claims that the
1888-1890 Appropriations Acts (the “Appropriation Acts” or the “Acts”)

may be reasonably interpreted as containing a money-mandating duty. The

11
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Government’s arguments confuse the CFC’s jurisdiction under the Tucker
Act, 28 U.S.C. § 1491, and Indian Tucker Act, 28 U.S.C. § 1505, with the
separate issue of whether the Plaintiffs have a stated a “proper claim™ based
upon the Acts or otherwise pled their use-restriction claim properly.

Substantively, however, the Appropriations Acts may be fairly
interpreted or reasonably amenable to the interpretation that the Acts
mandate a right of recovery in damages. The CFC correctly found
Congress’ intended purpose in passing the Appropriations Acts was “not
merely ‘money-authorizing” legislation.” Wolfchild V1I, 96 Fed. Cl. at 341.
The Government’s erroneous payment of loyal Mdewakanton 1886 land
proceeds to an improper beneficiary was a violation of the Defendant’s
duties arising under the Appropriations Acts.

The Government appeals to the “simple logic” which summarily
concludes that a formal accounting should not be required where the “United
States has openly repudiated an alleged trust.” However, the Defendant’s
arguments do not explain how an “open” trust repudiation effectively
imports notice of the repudiation to the intended beneficiaries, much less

establishes Plaintiffs’ actual knowledge of the Government’s

. mismanagement of the special account deposits.

12
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The Appellee/Cross-Appellant Plaintiff-Intervenors request oral

argument.
STANDARD OF APPELLATE REVIEW

Whether the Court of Federal Claims possesses jurisdiction over a
claim is a question of law that is subject to de novo review. Navajo Nation
v. United States, 631 F.3d 1268, 1272 (Fed. Cir. 2011). In reviewing
judgments of the Court of Federal Claims, the Federal Circuit reviews
conclusions of law regarding statutory interpretation without deference.
Bank of Am. v. Doumani, 495 F.3d 1366, 1371 (Fed. Cir. 2007).*® This court
reviews factual findings by the Court of Federal Claims under the “clearly
erroneous” standard. Jd.>” “A finding is ‘clearly erroneous’ when although
there is evidence to support it, the reviewing court on the entire evidence is
left with the definite and firm conviction that a mistake has been

committed.” United States v. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S. Ct.

525,92 L. Ed. 746 (1948).

3 Citing Kane v. United States, 43 F.3d 1446, 1448 (Fed. Cir. 1994).
37 Citing City of El Centro v. United States, 922 F.2d 816, 819 (Fed. Cir.
1990); Hankins Constr. Co. v. United States, 838 F.2d 1194, 1195 (Fed. Cir.

1988).

13
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RESPONSE ARGUMENT

I. THE APPELLEE PLAINTIFF INTERVENOR CROSS-
APPELLANTS JOIN IN THE BRIEF OF THE APPELLEE
WOLFCHILD PLAINTIFFS IN RELEVANT PART

The Appellee Plaintiff-Intervenor Cross-Appellants (hereinafter the
“Plaintiff-Intervenors”), pursuant to Fed. R. App. Proc. 28(d)), join in the
parts of the brief of the Appellee Wolfchild Plaintiffs (hereinafter
“Wolfchild Plaintiffs” or “Plaintiffs”) directly responding to the United
States’ Opening Brief Fed. R. App. Proc. 28(i).”® Plaintiff-Intervenors do
not join any argument in the Wolfchild corrected brief concerning the “1886
Mdewakanton Group” specifically as an exclusive beneficiary group, tribe
or band.

II. THE CFC CORRECTLY FOUND THAT THE 1888-1890
APPROPRIATION ACTS ARE “MONEY MANDATING” AS THEY
CAN BE FAIRLY INTERPRETED AS MANDATING COMPENSATION
BY THE GOVERNMENT FOR THE PLAINTIFFS’ CLAIM

A.  The Plaintiffs’ Non-Frivolous Claim That The
Appropriation Acts May Be Interpreted As “Money
Mandating” Satisfies The Jurisdictional Requirement

The United States makes the argument that, although the Department

of Interior “reasonably interpreted the 1888 — 1890 acts as authorizing use

of 1886 lands for the support of descendents of the 1886 Mdewakantons,

** The above statement of facts are provided pursuant to FRAP Rule
28.1(c)(2). The Plaintiff-Intervenors will provide a separate statement of
facts for the cross appeal later in this Brief.

14



Case: 12-5035 Document: 90 Page: 29 Filed: 12/14/2012

those Acts cannot be construed as mandating the payment of land revenues
to descendants.” U.S. Br. at 37. It further argues that the 1888-1890 Acts
did not mandate “disbursements of land revenues at any particular time, to
any particular descendent, or in any particular amount.” Id. at 39. The
Government also challenges the CFC’s inferring of a money-mandating duty
from the so-called “equal value proviso” of the 1889 and 1890 Acts. Id. at
39-40.

The Government’s arguments confuse the CFC’s jurisdiction under
the Tucker Act, 28 U.S.C. § 1491, and Indian Tucker Act, 28 U.S.C. § 1505,
with the separate issue of whether the Plaintiffs have a stated a “proper
claim” based upon the Acts or otherwise pled their use-restriction claim
properly. Adair v. United States, 497 F.3d 1244, 1250 (Fed. Cir. 2007). It
is submitted that the essence of the Government’s present jurisdictional
arguments were previously rejected by the Supreme Court,” and this
Court."!

This Court has traditionally used a two-step process to determine

whether a source of substantive law creating the right to money damages is

% (citing White Mt. Apache Tribe v. United States, 249 F.3d 1364, 1383
(Fed. Cir. 2001) (internal quotations omitted), aff’d, White Mt., 537 U.S.
465, 468 (2003); Wolfehild VII, 96 Fed. Cl. at 338).

© White Mountain, Id., 537 U.S. at 472.

Y Greenlee County v. United States, 487 F.3d 871, 875 (Fed. Cir. 2007);
Fisher v. United States, 402 F.3d 1167, 1172 (Fed. Cir. 2005) (en banc).

15
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“money-mandating.” Gollehon Farming v. United States, 207 ¥.3d 1373,

1378-80 (Fed. Cir. 2000).* The first step of the process, which also satisfies

“the jurisdictional requirement that a money-mandating statute...is before
the court, [requires] the plaintiff ‘make a non-frivolous allegation that the
statute...may be interpreted as money mandating.”” The second step
becomes necessary only “if the issue of jurisdiction is later pressed and it is
decided thdt the statute...is not money-mandating.” Id., 207 F.3d at 1379.
The CFC found that Plaintiffs non-frivolously assertéd that the
“Appropriations Acts created a money-mandating duty on the part of the
Government, and ...the government is liable in damages for its disbursement
of the funds to the three communities.” Wolfchild VII, 96 Fed. Cl. at 338.
The Government’s jurisdictional arguments are without merit.
B. The Appropriations Acts May Be Fairly Interpreted Or
Reasonably Amenable To The Interpretation That The Acts
Mandate A Right Of Recovery In Damages
Proceeding to the merits of the “money-mandating” issue, the
Government argues that the Appropriations Act could not form the basis of a
money-mandating duty because the “present case involves claims by a

different class of persons (alleged descendants of the 1886 Mdewakantons)

to a different set of funds (revenues derived from the lands purchased under

“2 (citing Banks v. Garrett, 901 F.2d 1084, 1087-88 (Fed. Cir. 1990)).

16
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the 1888-1890 Acts).” U.S. Br. at 37. Admitting certain duties under the
Acts, U.S. Br. at 38-39, the Defendant nevertheless asserts that “DOI’s
implied authority to generate and expend land revenues for the ‘support’ of
families of the 1886 Mdewakantons was not a mandate requiring any
expenditures, much less a mandate to make monetary payments to any and
all descendants.” Id.

The CFC found that “Congress’ purpose in passing the Appropriations
Acts reveals that the provisions of the Acts are not merely “money-
authorizing” legislation.” Wolfchild V11, Id. at 341. The trial court
concluded, rather, that it was Congress’ intent that the Acts “serve as
substitutes for the obligations the government took upon itself in its prior
treaties with the Sioux” and further Congressional intent that the “funds be
expended only for the benefit of the loyal Mdewakanton, thereby serving as
“binding obligations” upon the Government. Id., 96 Fed. Cl. at 341-42. The
Defendant does not directly address this part of the CFC’s ruling.

The CFC, after closely examining the Appropriations Acts and the
Department’s subsequent actions interpreting the Acts regarding the
“different class” of lineal descendants to the loyal Mdewakanton, dismissed
the Government’s argument that the Acts fail to create any duties to the

these descendants as carrying “little or no persuasive weight.” Wolfchild

17



Case: 12-5035 Document: 90 Page: 32 Filed: 12/14/2012

V1L, Id., 96 Fed. Cl. at 345. The Government provides no contrary analysis
of the CFC’s conclusions, wherein the trial court carefully reviewed the
language'of the Acts and the DOI’s subsequent policies to hold that the Acts
included the “lineal descendants of the loyal Mdewakanton, such that
plaintiffs may base their claims on the statutory use restrictions contained in

the Appropriations Acts.” Id. The CFC did not commit reversible error in

these findings.

III. THE CFC DID NOT ERR IN HOLDING THE INDIAN TRUST
ACCOUNTING STATUTE DISPLACES THE STATUTE OF
LIMITATIONS OVER THE PLAINTIFFS’ STATUTORY USE
CLAIMS, AS THE GOVERNMENT’S ERRONEOUS PAYMENTS OF
TRUST FUNDS TO INELIGIBLE BENEFICIARIES NOT
DIRECTLY RELATED TO THE “1886 LANDS” CONSTITUTE
COGNIZABLE CLAIMS OF “LOSS” AND “MISMANAGEMENT?”
OF “TRUST FUNDS” UNDER THE STATUTE

The United States argues that the Indian Trust Accounting Statute
(“ITAS™)* “does not apply.” U.S. Br. at 47. The Government asserts that

the “Claimant's use restriction claims do not involve ‘trust funds.” Br. at

* The 2003 enactment stated that:

[N]otwithstanding any other provision of law, the statute of
limitations shall not commence to run on any
claim...concerning losses to or mismanagement of trust funds,
until the affected tribe or individual Indian has been furnished
with an accounting of such funds from which the beneficiary
can determine whether there has been a loss.

Id., U.S. Br. at 47.

18
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48. The Defendant further argues that ITAS does not apply in that “an
accounting was not reasonably required to provide notice of the claims.” Br.
at 51-52. These arguments are unavailing.
A.  The Defendant’s Argument That This Court’s Wolfchild V1
Opinion, Rejecting A Trust Relationship In The “1886
Lands,” Should Also Be Applied To The Government’s
Erroneous Payment Of Treasury Trust Fund Accounts
Established As A Result Of Separate Congressional Action
And By Subsequent Leasing Of The Lands Improperly
Extends And Enlarges This Court’s Holding
The Government maintains that this Court’s negative answer to the
first certified question in Wolfchild VI - whether a “trust was created ...as a
consequence of the 1888, 1889 and 1890 Appropriations Acts...which trust
included land, improvements to land and monies as the corpus”** — should be
extended to the Plaintiffs’ use restriction claim. Neither this Court nor the
CFC’s opinions support such an extrapolation.
There is nothing in the Wolfchild VI opinion which the Government
points out as supporting their non-trust fund argument — other than the text
of the certified question itself. See U.S. Br. at 48-51. The Government’s

argument seeking to extend the Wolfchild VI holding beyond the “1886

land” is not supported by this Court’s opinion.

* (Emphasis added by the Defendant; U.S. Br. at 48); Wolfchild VI, 559
F.3d at 1237.

19
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‘The Government next argues that the CFC improperly applied an
“Interpretive presumption” confined to the Appropriation Acts. U.S. Br. at
49. The Government argument, however, fails to make a logical connection
between the Congressional appropriations in the 1888-1890 Acts which were
used to purchase the 1886 lands in the first instance and the monies derived
from the subsequent Congressional sale of unused 1886 lands and the
Department’s “policy” of collecting leasing revenues from the 1886 lands.*

The Defendant baldly claims, without any case authorities, that
“absent a statutory duty or delegated authority to create a binding trust, the
mere deposit the funds into an Indian trust account by federal officials
cannot create an Indian ‘trust fund.”” U.S. Br. at 49. It does not attempt to
distinguish any of the three cases cited by the CFC for the “proposition that
when the government holds any Indian money, the funds are presumed to be
held in trust.”*® 1d. F urthermore, the United States fails to address the
CFC’s finding that “Proceeds-of-Labor accounts are statutorily classified as

4 . . .
‘trust funds’ accounts,””*’ or otherwise address the trial court’s authorities.

-

It is also evident that plaintiffs' claims concem trust funds, not, as the
government argues, trust assets.” (Citations omitted) Wolfchild VII, 96 Fed.
Cl. at 335.

¥ Id., 96 Fed. Cl. at 332, n. 41.

Y See Wolfehild VII, 96 Fed. Cl. at 333-334.

20
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B.  AnITAS Accounting Was Reasonably Required

The Government asserts further that ITAS does not apply because “an
accounting was not reasonably required to provide notice of the claims.”
U.S. Br. at 51-52. The Defendant argues abstractly that ITAS should not
apply “where the alleged trust has long since ceased to exist as a result of
federal action completely repudiating the notion of any trust obligation.”
U.S. Br. at 53.

The Government bases its argument upon the unsupported assertion
that the “simple logic” of a formal accounting should not be required where
the “United States has openly repudiated an alleged trust.” However, it does
not explain how an “open” trust repudiation effectively imports notice to the
intended beneficiaries. This Court in Shoshone Indian Tribe v. United
States, 364 F.3d 1339 (Fed. Cir. 2004) clearly stated that a breach of trust
cause of action “accrues when the trustee ‘repudiates’ the trust and the
beneficiary has knowledge of that repudiation.”*® Jd. at 1348. One of the
authorities cited by this Court in Shoshone included Restatement (Second) of
Trusts § 219, which notably provides that the “beneficiary is not barred
merely by the lapse of time from enforcing the trust...[unless] the trustee

repudiates the trust to the knowledge of the beneficiary.” Section 219,

* Citations omitted; (emphasis added).

21
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Comment c. further explains that a beneficiary will not be barred “for a
breach of trust of which the beneficiary did not know and had no reason to
know.”

The Defendant’s position appears to be based upon the argument that
their breach of tfust in wrongfully paying the monies over to an improper
beneficiary should have imparted notice of the breach to the Plaintiffs. The
Defendant has produced no evidence in this record to show Plaintiffs’ actual
knowledge of the United States’ open repudiation of the trust accounts or
that the Plaintiffs had a “reason to know” of their breach.

The CFC found that the Government “does not assert nor is there any
evidence before the court that the Plaintiffs have been provided with an
accounting.” Wolfchild VII, 96 Fed. Cl. at 335. This failure of proof
contradicts the Defendant’s argument. A formal accounting is required by
ITAS to meaningfully impart notice of the United States’ breach of its trust
duty over the Treasury accounts. This Court observed in Shoshone that, “the
statute of limitations will not begin to run on a...claim[] until an accounting
has been completed.” 364 F.3d at 1347. The same principal applies to the

current appeal. The CFC should be upheld on the ITAS-related issues.

22
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PLAINTIFF-INTERVENOR CROSS APPELLANTS’
PRINCIPAL BRIEF:
STATEMENT OF JURISDICTION

The Government’s opening brief, for the most part, accurately states
the basis of this Court’s jurisdiction for its appeal. Thus, many of the
jurisdictional statements made by the United States equally apply to the
Plaintiff-Intervenors’ cross-appeal.‘ See U.S. Brief at 2-5. Pursuant to Fed.
R. App. Proc. 28(a)(4) and 28.1 and Fed. Cir. R. 28(a)(5), respectively, the
Plaintiff-Intervenors present further support for this Court’s jurisdiction as
follows:

The Plaintiff-Intervenors’ claims, in addition to the so-called “use
restriction” violations at issue in the Government’s appeal, /d. at 2, further
invoked the jurisdiction of the Court of Federal Claims (“CFC”) under the
Tucker Act (28 U.S.C. § 1491) and the Indian Tucker Act (28 U.S.C.

§ 1505) for claims arising out breaches of the 1837, 1851 and 1858 treaties
between the Government and the Minnesota Sioux and statutory use
violations involving a February 16, 1863 Congressional Act.*’ In Wolfchild
Viil, the CFC denied the Plaintiff-Intervenor’s claims under the February

1863 Act. 101 Fed. Cl. 54, 91 (2011). In this same decision, the CFC

* Act of February 16, 1863, ch. 37, 12 Stat. 652; see Addendum.
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certified that there was “no just reason for delay,” and the court directed the

clerk to enter final judgment as to the use-restriction claims, but retained

jurisdiction on other claims.

The Plaintiff-Intervenors timely filed a notice of cross-appeal on
December 27, 2011. (CA504). Fed. R. App. 4(a)(1)(B). This Court has
jurisdiction over the certified final judgment on the use-restriction claim, as
well as the treaty and February 1863 Act claims, under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

Viability of the February 1863 Act. In February 1863, Congress enacted a
law providing eighty acres of land to the loyal Mdewakanton Indians who
acted to save white settlers during the 1862 uprising. This Court has held
that the March 1863 Congressional act “superseded” the February 1863 Act.
The CFC subsequently held this Court “misread[] the second enactment,”
and found that the February 1863 Act “remained valid.” Did the trial court
commit reversible error in concluding the February 1863 Act was viable
notwithstanding the passage of the March 1863 Act?

Money-Mandating Nature of the February 1863 Act. The February 1863
Act “authorized” the Secretary of Interior to “set apart [‘donations’] of the
public lands” eighty acres for those loyal Mdewakanton who “exerted
themselves” in rescuing white settlers as an “inheritance to said Indians and
their heirs forever.” In March 1865, the Secretary took specific action to set
apart twelve sections of public lands in Minnesota and further authorized
purchase of farm 1mplements and seeds. Did the February 16, 1863 Act and
subsequent actions of the Government create a money-mandating,
continuing obligation upon the United States, which it violated?

Fiduciary Duty Issue - February 1863 Act. The CFC held that a statute
can create a “fiduciary duty fupon the Government] which can also give rise
to a claim for damages within the Tucker Act or Indian Tucker Act.” The
CFC held that the “entirely discretionary” February 1863 Act did not create
a fiduciary duty notwithstanding the Government’s actions in 1865 to set
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apart land twelve sections of land for the loyal Mdewakantons. Did the CFC
err in concluding that the February 1863 Act and subsequent actions of the
Government failed to create a fiduciary duty upon the United States?

1851 and 1858 Minnesota Sioux Treaties. By the Act of February 16,
1863, Congress declared the treaties of 1851 and 1858 annulled and
confiscated lands and annuities of the Minnesota Sioux. These actions
rendered “poverty-stricken and homeless” the loyal Sioux who assisted the
settlers during the uprising. The CFC held the Act provided the loyal Sioux
no viable means to recover treaty benefits. Did the CFC err in failing to find
an actionable violation of the 1851 and 1858 treaties because of the failure to
fully implement § 9 of the Act?

STATEMENT OF THE CASE

The Plaintiff-Intervenors, while asserting this Court should affirm that
part of the CFC’s judgment awarding $673,944 to the “Plaintiffs’ and
plaintiff-intervenors,” appeal the CFC’s granting summary judgment for the
Government on the Plaintiff-lntervenors’ statutory use violations of
February 1863 Act and treaty claims.

The CFC committed reversible error in granting summary judgment to
the United States concerning the Plaintiff-Intervenors’ claim for benefits
under the February 1863 congressional Act. The Act, rewarding loyal
Mdewakantons who “exerted themselves” in rescuing white settlers from the

1862 Uprising, provided an inheritable, beneficial interest in 80 acres of land

in Minnesota.
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The CFC should be affirmed in its finding that the March 1863 Act
did not supersede the February 1863 Act, as held by this Court in Wolfchild
Vi.

The CFC materially erred in its statutory interpretation of the
February 16, 1863 Act as failing to impose a “specific money-making duty.”
Instead, the court characterized the Act as merely “money-authorizing”
legislation. The text of the Act, its legislative history, and the affirmative,
direct actions of the Department of Interior to “set apart” twelve sections of
land under the Act compels the reversal of the CFC’s actions granting
summary judgment to the Government.

The Department of Interior took specific actions to implement the
provisions of the February 1863 Act, contrary to the findings of the CFC and
this Court. The Government partitioned twelve sections of land in
Minnesota, by metes and bounds legal descriptions, located primarily in the
area where the Mdewakantons lived prior to 1862 Uprising. It instructed its
agents to hold the sections back from impending sale and advised
Mdewakanton missionaries to relocate the loyal Indians to the property.

These actions fixed the Government’s liability to the loyal Mdewakantons

under the February 1863 Act.
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The direct actions of the Department of Interior over the twelve
sections of land set apart under the February 1863 Act for the loyal
Mdewakantons created an ongoing trust relationship. The Government’s
subsequent actions and inaction breached the trust relationship with the loyal
Mdewakanton beneficiaries, thereby entitling them to damages. The CFC
erred in failing to find a fiduciary relationship was created and,
subsequently, breached by the Defendant.

The CFC committed reversible error in its failure to find actionable
violations by the Government concerning the abrogation of treaty rights and
obligations after the uprising. The 1862 Uprising motivated the United
States to abrogate prior treaties in violation of the express terms of the
treaties and the Government’s fiduciary duties associated with
Mdewakantons.

STATEMENT OF FACTS-CROSS APPEAL

L PROCEDURAL FACTS

Subsequent to this Court’s 2009 decision in Wolfchild VI the CFC
handed down two additional decisions, Wolfchild VII and Wolfchild VIII,

relevant to the Plaintiff-Intervenors’ cross appeal. These subsequent

0559 F.3d 1228 (Fed. Cir. 2009).
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decisions, and this Courts’ opinion in Wolfchild VI, are the focus of the

Plaintiff-Intervenors’ cross appeal.

This Court, in Wolfchild VI, held that the February 1863 Act
“authorized the Secretary of the Interior to set aside parcels of 80 acres of
public land for any individual among the Minnesota Sioux ‘who exerted

231 However, this

himself in rescuing the whites’ during the 1862 revolt.
Court further held that, by a Congressional act passed two weeks later in
March 1863, the February 1863 Act was “supérseded...with another statute
dealing with the same authorization.” /d. This Court observed that, “[t]he

Secretary never exercised the authority granted by the 1863 legislation, and

no lands were provided to the loyal Mdewakantons at that time.” Id.

The CFC, in Wolfchild VII, concluded that this Court “misread[] the
second enactment,” in finding that the March 1863 Act “superseded” the
February 1863 Act.”? The trial court, citing legislative history,> noted that
“[t]his history demonstrates that Congress was not ‘superseding’ the first
Act of 1863 by the second Act of 1863; to the contrary, it passed the second
act with the specific understanding that the first Act of 1863 remained

valid.” Id.

>! 1d. at 1232 (citing Act of Feb. 16, 1863, § 9, 12 Stat. at 654).
>* Wolfchild VII, 96 Fed. Cl. at 314.
3 Id., (citing CONG. GLOBE, 37" CONG., 3D SESS. 528 (1863)).
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Based, in part, upon its ruling that the February 1863 Act remained
viable after the passage of the March 1863 Act, the trial court granted the
Plaintiff-Intervenors’ motion for leave to amend their complaints to add
claims arising out of the February 1863 Act. The court identified “the
salient threshold question realistically is whether the first Act of 1863 can be

read as giving rise to a money-mandating duty under controlling precedent.”

In Wolfchild VIII, the CFC rejected Plaintiffs-Intervenors’ February
1863 claims; citing the absence of a money-mandating duty as the “plain
terms of the 1863 Acts do not “compel[] payment once certain conditions
are met.”>* Id, 101 Fed. Cl. at 71. It further concluded that, “there is
nothing within the legislative history or the structure of the statutes that
demonstrates a congressional intent clearly and expressly contrary to the
patently discretionary terms ultimately adopted in the text of the Acts.” Id.,
at 73. The court likewise rejected the Plaintiff-Intervenors’ assertion that a
“trust relationship was created under the...1863 Acts.” Id. Distinguishing
Mitchell I’ and White Mountain Apache,”® the court held that “the 1863
Acts are directory propositions to the Secretary which did not and do not

impose upon the Secretary any specific fiduciary obligations that would

> Citing Doe v. United States, 463 F.3d 1314, 1324 (Fed. Cir. 2006).
>> United States v. Mitchell, 463 U.S. 206 (1983) (“Mitchell IT")).
%8 United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003).
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create a trust relationship between the friendly Sioux and the government.”

Id., at 73.

II. CROSS APPEAL FACTUAL STATEMENTS

The Plaintiff Intervenors will briefly state only those facts explicitly
germane to the scope of their appellate points.
The 1851 and 1838 Treaties of Traverse Des Sioux

Historically, the Minnesota Sioux, consisting of the Mdewakanton,
Wahpakoota, Sisseton, and Wahpeton Bands, lived along the Mississippi
River, stretching from the Territory of Dakota to the Big Sioux River.”’ The
Minnesota Sioux were known to the Government as the “Sioux of the
Mississippi.” Id., 57 Ct. Cl. at 360. Originally, these Sioux were all
Mdewakantons, but they later split into four bands, known as the
Mdewakanton and the Wahpakoota (together comprising the “lower bands”),
and the Sisseton and the Wahpeton (known as the “upper bands” or “Santee
Sioux™). Id.

The 1803 Louisiana Purchase never included the sovereign interests

of the Sioux, nor the Mdewakanton Sioux.”® Article VI of the Treaty stated

37 See Medawakanton and Wahpakoota Bands of Sioux Indians v. United
States, 57 Ct. Cl. 357, 359 (1922).

%8 See Treaty Between the United States of America and the French
Republic, April 30, 1803 in Treaties and Other International Acts of the
United States of America, v.2 (Hunter Miller ed.} (1931).
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that “[t]he United States promise to execute such treaties and articles as may
have been agreed between Spain and the tribes and nations of Indians until
by mutual consent of the United States and the said tribes or nations other
suitable articles shall have been agreed upon.” 7d.

The Mdewakantons’ aboriginal lands existed in the Minnesota and
Dakota Territories. Medawakanton, Id., 57 Ct. Cl. at 359-360. The United
States’ original dealings with the Mdewakanton and its individual Dakota
Indians were exclusively through the treaties such as those in 1825, 1831,
1837, 1851, 1858 and 1868. See /d., at 360-62, 364-65.

On September 29, 1837, the leaders of the Mdewakanton bénd of
Sioux Indians entered a treaty with the United States by which they ceded
“to the United States all their land, east of the Mississippi River, and all their
islands in said river[,]” in consideration of the United States' investment of
$300,000 for the benefit of the Sioux.” Pursuant to the treaty, the United
States obligated itself to pay an annuity to fhe Sioux at a rate of not less than

1 [19 : e 3 0
five percent interest, “such annuity to be paid ‘forever.”®

In 1851, the Mdewakanton and Wahpakoota bands entered another

treaty with the United States under which they ceded “all their lands and all

* Wolfchild VII, 96 Fed. Cl. at 312 (citing Treaty of Sept. 29, 1837, arts. I-II,
7 Stat. 538 (“1837 Treaty™)).

691837 Treaty, Id., art. 11, 7 Stat. at 538.
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their right, title and claim to any lands whatever, in the Territory of
Minnesota, or in the State of Towaf,]” and bound themselves to “perpetual”
peace and friendship with the United States.”’ The treaty provided that the
federal government “would provide to the bands, among other
compensation, a trust fund of $1,160,000, with interest set at five percent, to

be paid annually for a period of fifty years.”®

The 1851 treaties purported to create a reservation for the Minnesota
Sioux to run along the Minnesota River.”® Ultimately, during ratification of
the 1851 Treaty, the Sioux were removed to the reservation delineated in the
treaty. Medawakanton, Id., at 360. The Senate, however, struck out the
treaty article establishing the reservation and, instead, paid the Sioux for the
land they were to receive and added the amount to the trust funds created by
treaties. Id. Although the Senate authorized the President to set aside
“another reservation outside the limits of the ceded land,” the President
never established an alternative reservation for the Sioux. See Id. at 362.
However, the Sioux “continued to live on the land originally intended to

serve as their reservation under the 1851 treaties.” See Id.

' Wolfehild VII, Id., (citing Treaty of Aug. 5, 1851, arts. I-II, 10 Stat. 954
(“1851 Treaty™)).

%2 See 1851 Treaty, Id., art. IV, § 2, 10 Stat. at 954; (the Sisseton and
Wahpeton signed a similar treaty on July 23, 1851).

% Wolfchild VII, 96 Fed. Cl. at 312 (citing Medawakanton, 57 Ct. Cl. at
361).
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“In 1858, the United States entered into another treaty with the Sioux
under which the Mdewakanton and Wahpakoota bands ‘agreed to cede that
part of their reservation lying on the north side of the Minnesota River’ in
exchange for compensation, including money and goods, the exact amount
of which would be determined by the Senate at a later time.”® The treaty
“created a new reservation for the Sioux;” comprised of land already
occupied by the bands along the Minnesota River in south-central
Minnesota.”’ “By entering the treaty, the Mdewakanton and Wahpakoota
bands of the Sioux Indians pledged “to preserve friendly relations with the
citizens [of the United States], and to commit no injuries or depredations on
their persons or property.”® The Sisseton and Wahpeton bands entered into

a similar treaty the same year.®’

The February and March 1863 Congressional Acts

The Court of Federal Claims, except where noted, adequately detailed
the 1862 uprising, the legislative history underlying the February and March
1863 Acts and the subsequent events related to these events. Furthermore,

the Defendant has restated a majority of the facts in their brief. See U.S. Br.

&4 Wolfchild V11, 1d., (citing Medawakanton, 57 Ct. Cl. at 365-66; Treaty of
June 19, 1858, arts. I-I1I, 12 Stat. 1031 (*“1858 Treaty™).
65
Id.
5 1d., at 312-313.
7Id., at313,n. 9.
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at pp. 7-28. Consequently, the Plaintiff-Intervenors would seek to
incorporate those facts in Wolfchild VII and VIII, respectively, herein that are
left out of the Government’s Statement of Facts, rather than reassert them
again in their present brief. Any facts which bear particular emphasis in the

appeal will be stated below.

In Wolfchild VI, this Court found that the “Secretary never exercised
the authority granted by the 1863 legislation, and no lands were provided to
the loyal Mdewakantons at that time, apparently because of opposition by
white settlers to allowing even the loyal Sioux to settle in the state.” 559
F.3d at 1232.% However, this Court, in making the observation that the
Secretary “never exercised the authority granted by the 1863 legislation,”

did not have an opportunity to analyze the following facts below.

On March 15, 1865, Reverend Samuel D. Hinman, the protégé of
Bishop Whipple who was absent abroad at the time, was in Washington and
wrote to Commissioner of Indian Affairs Dole “asking that twelve sections
of land be withdrawn from pre-emption and sale until each deserving head

of family had received the allotment promised in 1863.”% Two days later,

% Citing H.R. Exec. Doc. No. 39-126, at 10 (1865); H.R. Exec. Doc. No. 50-
61, at 2 (1889).
% Myers, p. 262.
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‘the Secretary of the Interior issued an administrative order dated March 17,

1865, stating the following, in part:

“Under provisions of section 9 of the act of Congress approved
Feby. 16" and section 4 of the act approved March 3, 1863, this
Department has authority to locate individual Indians of the
Sioux tribe who remained true to the Government and exerted
themselves to save the lives of the Whites during the massacre
of 1862 upon lands within the late Sioux reservation assigning
80 acres to each. In order to do this hereafter, it is necessary
immediately to withdraw from sale a portion of the
Reservation, and I do not deem twelve sections of land too
great a quantity.

Revd. S. D. Hinman Missionary will therefore be authorized to
designate twelve sections in a reasonably compact body and I
will direct the local land officers to reserve the same from
settlement or sale as soon as they are notified of Mr. Hinman’s
selection...””

Reverend Hinman responded to the Secretary of Interior’s letter dated
March 17, 1865,”" the same day while in Washington, designating the
following twelve sections of land in the State of Minnesota:

Secs [Sections] 1, 2, 3, 11 & 12 T[township] 112, NR[North Range]

35

fl. sec. 35 T 113, NR 35

Secs 7,8,& 9, T 112, NR 34
FSecs5& 6T112,R 34

" (CA5035); March 17, 1865 letter from Secretary Usher to Commissioner
of Indian Affairs Dole.

T Myers, Id.; (CA5037) March 23, 1865 letter from Comm’r Dole to Rev.
Hinman.
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Fl1Sec31T113,R 31

These lands were primarily located on the south bank of the Minnesota

River, in the vicinity of the old agency.”

Commissioner of Indian Affairs Dole wrote a 1ettér dated March 23,
1865 to Rev. Hinman regarding the “friendly Sioux Indians.” Dole advised
Hinman that “{t]he decision of the Secy [Secretary] of the Interior already in
your hands will be sufficient to authorize you to proceed to collect and
establish the friendly Sioux upon the lands designated by you in your letter
of the 17" March.”” Commissioner Dole further advised Rev. Hinman that,
“Supt. Thompson [Clark W. Thompson] has been authorized to expend a
sum not exceeding eight hundred dollars for plowing lands and for the
purchase of farming tools and seed for the Indians in question.” Id.

On March 23, 1865, Reverend Hinman wrote to Bishop Whipple
about the events that had happened in the last week while he was in
Washington. He advised “through hard work and opportunity, [I] succeeded
in getting upwards of 10,000 acres of land set apart for Taopi & friendly
Sioux located at Redwood...[t]he Indians are to have 80 acres each —1.e,

heads of families — in fee simple and unalienable.”’* He also related that

™ Myers, Id.; see the following paragraph.
7 (CA5037); see also Myers, Id.
™ (CA2400-2401, CA5038); March 23, 1865 letter from Hinman to Whipple
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“Clark Thompson, Supt. has agreed to furnish seed and plow the land for
me.” Id.

Based upon the authority granted him by the Secretary, Rev. Hinman
“collected at Faribault [Minnesota] as many Indians as he could preparatory
to establishing them on their lands.””” However, Hinman’s efforts were
“abruptly halted” when General Sibley wrote Hinman in April, 1865
advising him that “General John Pope [was] forbidding any settlement of
Indians on the old reservation without further orders from Poﬁe or from
higher authority.”’® Ultimately, General Ulysses S. Grant “finally sustained
177

Pope’s action in forbidding Hinman to proceed further with the plan.

By letter dated April 20, 1866, from D.N. Cooley, Commissioner of

~ Indian Affairs to Secretary of Interior James Harlan, Commissioner Cooley

addressed the actions taken by the Office of Indian Affairs regarding the
“friendly Sioux remaining in Minnesota” under the February 1863 Act.”

Cooley commented that it was “noticeable that Congress has, by several

™ Myers, Id.

78 Myers, Id.

77 Myers, p. 263.

78 (CA2423-2437) Report of the Secretary of the Interior, No. 102,
Department of the Interior — Office of Indian Affairs, dated April 20, 1866
from D.N. Cooley, Commissioner of Indian Affairs, to Hon. James Harlan,
Secretary of the Interior, pp. 225-228; see also February 20, 1868 letter from
Commissioner of Indian Affairs Taylor to Secretary of Interior Browning.
(CA2494-2497).
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enactments, made attempts to provide for them by donations of lands and
money,” Id. The Commissioner further noted that, “[a]ction was taken by
the department, about one year ago, to select for them eighty acres of land
each upon the old reservation.” /d.
SUMMARY OF THE ARGUMENT

In Wolfchild VIII, the CFC erroneously interpreted the February 16,
1863 Act” and events surrounding its implementation in several respects.
As a preliminary matter, however, the Plaintiff-Intervenors agree with the
trial court’s position that this Court “misread” the effect of a March 1863
Act upon the February 1863 Act.*® The CFC held that the latter Act did not
“supersede” the former 1863 Act.

The CFC erred in concluding that the February 1863 Act was not a

“money-mandating” statute. The trial court further erred in finding that the

statute did not create a fiduciary relationship and in finding the Department’s
subsequent actions failed to otherwise impose fiduciary duties upon the
Government. The court, as well as this Court, clearly committed error in
making the factual finding that the Secretary of Interior “did not exercise the

authority granted” by the February 1863 Act.

™ Act of February 16, 1863, ch. 37, 12 Stat. 652.
80 Act of March 3, 1863, ch. 119, 12 Stat. 819; See Addendum.
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Finally, the CFC committed error in failing to find that the loyal Sioux
did not have a cause of action for breach of the 1851 and 1858 treaties. The
self-executing treaty provisions of the Treaties of 1851 and 1858 allowed
any individual Sioux Indian to assert their own property and privacy
interests, as well as their constitutional and the treaty rights to preserve and
protect their rights.

STANDARD OF REVIEW

The Plaintiff-Intervenors incorporate by reference the standard of
review previously provided in the Response section, supra at p. 13, as
though more fully set forth herein.

ARGUMENT

L. THE CFC ERRED IN INTERPRETING THE FEBRUARY 16,
1863 ACT AS FAILING TG DEMONSTRATE THAT THE
LEGISLATION IMPOSED A “SPECIFIC MONEY-MAKING DUTY”
AND FURTHER FAILED TO “ESTABLISH A TRUST

RELATIONSHIP OR IMPOSE FIDUCIARY DUTIES UPON THE
GOVERNMENT?”

A. THE CFC DID NOT ERR IN FINDING THIS COURT
“MISREAD” THE MARCH 1863 ACT IN WOLFCHILD
VI AS “SUPERSEDING” THE FEBRUARY 1863 ACT,
THUS THE FORMER ACT REMAINS VIABLE AS A
MATTER OF LAW

In Wolfchild VI, this Court analyzed a February 1863 statute passed

after the 1862 uprising in Minnesota, which “annulled” previous

Mdewakanton treaties that had established a reservation and provided
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annuities -to the Minnesota Sioux. 559 F.3d at 1232. This Court observed
that, in addition to broad nullification of the treaties, the Act “authorized the
Secretary of the Interior to set aside 80 acres of public land for any
individual among the Minnesota Sioux “who exerted himself in rescuing the
whites” during the 1862 uprising. Id. The opinion further concluded that
the language of the February 1863 Act, “clearly would have created an
inheritable beneficial interest in the recipients of any land conveyed under
the statute.” Id., 559 F.3d at 1241,

This Court interpreted a March 3, 1863 statute, dealing with “the same
authorization,” Id., at 1232, as superseding the February 1863 Act. Id. In
Wolfchild VII, the CFC observed that the Federal Circuit “misread[]” the
impact of the March 1863 Act upon the February 1863 Act. 96 Fed. Cl. at
314. The trial court concluded that the legislative history “demonstrates that
the Congress was not ‘superseding’ the first Act of 1863 by the second Act
of 1863; to the contrary, it passed the second act with the specific
understanding that the‘ﬁrst Act of 1863 remained valid.” Id. Unvder the
CFC’s interpretation, the Secretary of Interior was “entitled to provide relief
to the loyal Sioux under either act.” /d.

It is urged that, in light of the CFC’s findings, this Court should not

continue to find an implied repeal of the February 16, 1863 Act by the
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March 3, 1863 Act. The CFC’s finding that the amendment to the second
act evidenced that “the two acts of 1863 were intended to co-exist” should
not be disturbed on these appeals. Id. at 314-15. Finally, the authorities
cited by the trial court,” which appear to minimally require an express
contradiction or material conflict between the two statutes in order to effect
an implied repeal, counsel against finding the latter 1863 statute effectively
repealed the February 1863 law.

Based upon CFC’s reasoning and authorities on the issue, as well as
the fact that the Government has not appealed this ruling, the Plaintiff-
Intervenors maintain that this Court should uphold the trial court’s rulings
that “Congress was not ‘superseding’ the first Act of 1863 by the second Act
of 1863.”

B. IN WOLFCHILD ViII, THE CFC ERRED IN

INTERPRETING THE FEBRUARY 1863 ACT AS A
MERELY “MONEY-AUTHORIZING” STATUTE,
RATHER THAN A “MONEY-MANDATING” STATUTE

In Wolfchild VIII, the CFC found “nothing within the legislative

history or the structure of the statutes that demonstrates a congressional

intent clearly and expressly contrary to the patently discretionary terms

81 Id., at 315; See National Ass 'n of Homebuilders v. Defenders of Wildlife,
551 U.S. 644, 662-63 (2007), Miccosukee Tribe of Indians of Fla. v. U.S.
Army Corps of Engineers, 619 F.3d 1289, 1299 (1 1™ Cir. 2010), and
Cathedral Candle Co. v. U.S. Int’l Trade Comm’n, 400 F.3d 1352, 1265
(Fed. Cir. 2005).
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ultimately adopted in the text of the [1863] Acts.” 101 Fed. Cl. at 72. The
Plaintiff-Intervenors submit that the trial court committed reversible error in
its interpretation of the February 1863 Act, wherein it concluded that the Act
was merely a “money-authorizing” statute, rather than a “money-mandating”
statute.

The Supreme Court, in Mitchell II, observed that, for claims against
the United States “‘founded either upon the Constitutién, or any Act of
Congress, or any regulation of an executive department,’...a court must
inquire whether the source of substantive law can fairly be interpreted as
mandating compensation by the Federal Government for the damages
sustained.” 463 U.S. at 218. The text of the February 1863 Act, its
legislative history and the Department of Interior’s subsequent actions and
its orders, all lead to the conclusion that the first 1863 Act mandates
compensation by the United States for the damages sustained by the loyal
Sioux and their lineal descendants.

As a preliminary matter, the CFC’s Wolfchz;ld Vil opinion only
minimally addresses the fact that Congress’ legislative action in February
1863, first and foremost, was punitive in nature; viewing their actions of
annulling the treaties, stopping the annuities, confiscating the 1851 and 1858

treaty lands held by the Sioux and placing the reservations lands in the hands
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of the Department of Interior for ultimate disposition. Act of February 16,
1863, §§ 1-8. At the same time, however, the same Senators approving the
punitive measures, likewise recognized the actions of the loyal Sioux, and
discussed how to “take care of these friendly Indians.”® Id., at § 9. The
main purpose of the Act was to levy punishment upon the Sioux involved in
the uprising, but also to provide a permanent reward for those Sioux
“exerting themselves” to protect the settlers.

Senator Fessenden noted that the Committee of Indian Affairs was
proposing to “direct the Secretary of Interior to set apart” public land for the
loyal Sioux. [Id. at 71-72. (Emphasis added).® Senator Harlan, later
becoming the Secretary of Interior, reiterated the Committee’s opinion that
the loyal Sioux “ought to be rewarded, ought to be distinguished from other
Indians.” Id. How would giving the Secretary the discretion to decide
whether to give the loyal Sioux any land, distinguish them from “other

Indians?” The Committee of Indian Affairs correctly characterized the

82 Wolfehild VIII, 101 Fed. Cl. at 71 (quoting Senator Fessenden’s comment
in Cong. Globe, 37" Cong., 3d Sess. 511 (1863)).

83 Compare the legislative history in United States Sugar Equalization Board
v. P.De Ronde & Co., 7 F.2d 981, 985 (3™ Cir. 1925) where Senate and
House Committee’s purpose of the law at issue using the word “authorized”
was to “direct” conduct of an administrative body, and not as “discretionary”
act; see also Red Canyon Sheep Co. v. Ickes, 98 F.2d 308, 314-15 (D.C. Cir.
1938) (Use of the word “authorized” in statute involving Secretary of
Interior, was mandatory, entitling livestock owners to grazing permits).
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intended context of the February 1863 Act as one of mandating conduct, not
permitting discretion, as erroneously concluded by the CFC in Wolfchild
VI

The CFC discounted the legislative history of the 1863 Acts, asserting
that Senator Fessenden’s statement,®® “did not speak to the force of the
direction to the Secretary of Interior.” Id. Plaintiff-Intervenors disagree
with the trial court’s interpretation of the Senator’s comments. As stated,
the Indian Affairs Committee’s desired to take care of the “friendly Indians.”
Senator Fessenden represented that the Committee wanted to “direct” the
Secretary’s action — not give him discretion. Vesting discretion in the
Secretary, to decide whether to give land to the loyal Sioux, would not “take
care” of those Indians who risked their lives to protect white settlers.

The CFC failed to analyze the absence of Congressional action, and
that of the standing Committee on Indian Affairs, expressly delegating only
discretionary powers to the Secretary in setting apart the land in the first
instance. Nowhere in the eventual February 1863 Act debates are there any
discussions granting the Secretary the discretion to “set apart” the land. As
stated, the Committee of Indian Affairs, the best suited legislative body

armed with intimate knowledge of the loyal Sioux and their critical role in

8 1d., at 71-72.
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saving whites from slaughter, did not propose discretion, but sought to
“direct” the Secretary’s action in setting apart land. Arguably, the only
discretion reasonably delegated to the Secretary was wﬂat “public lands”
would be utilized and what loyal Sioux would qualify as beneficiaries of the
Act. With this important backdrop, the text of the February 1863 Act
becomes more clear.

In Wolfchild VIII, the trial court acknowledged that this Court has
approved as money-mandating “certain discretionary [statutory] schemes
[as] also support[ing] claims within the Court of Federal Claims’
jurisdiction.”® Yet, the CFC concluded that the “plain terms of the 1863
Acts do not compel[] payment once certain conditions are met.” Id. The
Secretary of Interior did not have discretion under the February 1863 Act to
distribute the land to qualifying loyal Sioux — it was a mandatory obligation.
It is “the statute, not the Government official, that provides for the
payment.”*

The CFC examined the language of the February 1863 Act,

concluding that “the legislation only permits — not mandates — the Secretary

5 Wolfehild VIII, 101 Fed. Cl. at 71, (citing Samish v. United States, 419
F.3d 1355, 1364 (Fed. Cir. 2005)).
8 Fisher v. United States, 402 F.3d 1167, 1175 (Fed. Cir. 2005) (en banc).
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to provide lands” to the loyal Sioux.®” The trial court misinterpreted the
February 1863 Act, when examined in the context of the entire Act. The
trial court failed to apply the correct test to the “mandatory-permissive”
issue. Essentially, if the violation is serious enough to materially affect the
rights, powers and privileges claimed pursuant to the statute, the law is
mandatory.®® The Plaintiff-Intervenors argue that the Government
committed statutory use violations by failing to follow through on the
Secretary’s March 17, 1865 order to set aside of land - those violations being
serious enough to materially affect the loyal Sioux’s “rights, powers and
privileges claimed” pursuant to the February 1863 Act. The CFC committed
reversible error in finding the Acts directory.

There are several other statutory construction principles which operate
to seriously challenge the CFC’s conclusions of law in Wolfchild VIII.
Where a statute grants authority to do a thing and prescribes the manner of
doing it, the rule is clear that the provision as to the manner of doing the

thing is mandatory, even though the doing of it in the first place is

' Id.

% Sutherland, Statutes and Statutory Construction, 7" Ed. (2010), Vol. 3,

§ 57:1, pp. 3-5; see also French v. Edwards, 80 U.S. 506, 511 (1871) (“But
when the [statutory] requisitions prescribed are intended for the protection of
the citizen, and to prevent a sacrifice of his property, and by a disregard of
which his rights might be and generally would be injuriously affected, they
are not directory but mandatory.”)
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discretionary.®® A distinction is made in cases between statutes conferring
new rights and those which merely create new remedies. A statute granting
a new right is mandatory.”® Applying this principle, this Court should
necessarily find that the Department of Interior had a mandatory duty to
issue 80 acre parcels to friendly Sioux who exerted themselves to rescue
whites. The February 1863 Act created new rights in the friendly Sioux,
thus creating a mandatory duty upon the Government.

A final tenet of statutory construction holds that, where a statute
provides for the performance of acts or the exercise of power or authority by
public officers protecting private rights or in the public interest, they are
mandatory.”’ This is true whether the statute is phrased in imperative or
permissive terms. The February 1863 Act empowered the Department of
Interior with authority to protect the property rights of the friendly Sicux
who had been granted 80 acre parcels. The statute mandated that the eligible

Sioux would receive the parcels, in a place chosen by the Department. The

% Sutherland, /d., at Chapter 57:10 (p. 52-53) (applying the statutory
construction principle of “expression unius exclusion alterius est”).

2 1d. at 57:18, p. 71.

' Supervisors v. United States, 71 U.S. 435, 446-47 (1866) (“where power is
given to public officers, in the language of the act before us, or in equivalent
language -- whenever the public interest or individual rights call for its
exercise -- the language used, though permissive in form, is in fact
peremptory...It is placed with the depositary to meet the demands of right,
and to prevent the failure of justice™); see also Sutherland, /d. at 57:14, p. 60.
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CEC erred in concluding that the February 1863 Act was “patently
discretionary.”

Finally, the February 1863 Act, the Department of Interiors’ March
1863 written orders, and other sources of law supplied a money-mandating
source of jurisdiction.”” The actions of the Department of Interior in March
1865 evidence that the Government did not interpret the February 1863 Act
as discretionary, but as a mandatory act. In fact, during this time period, the
Secretai‘y of Interior took affirmative acts and made representations
detrimentally relied upon by the Sioux and their representatives. The
Secretary and the Commissioner of Indian Affairs made several written
representations and orders to Rev. Hinman, going as far as advising him to
gather the loyal Sioux for placement upon the twelve sections of land “set
apart” by the Secretary.”

Once the Secretary “set apart” and approved the acreage for the
beneficiaries, the express terms of the first 1863 Act created a vested,
inheritable property interest. The Secretary’s failure to provide the land
represented caused a cognizable loss of the loyal Sioux’s statutory rights

under the Act. Certainly, history evidences that the loyal Sioux were

%2 See Mitchell v. United States, 445 U.S. 535 (1980) (“Mitchell ).
> A listing of the Secretary’s actions are collected in the following section

of this brief.
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materially prejudiced, particularly because they were deprived of something
to which they were entitled as a matter of right — if nothing else by the
written affirmative representations and orders by the Secretary, the
Commissioner and the Department of Interior. At a constitutional minimum,
fairness would justify application of regulatory estoppel upon the
Government from denying their conduct and interpretation created an
entitlement to the benefits of the February 1863 Act.”

In summary, the first 1863 Act, contrary to the CFC’s conclusion, is a
money-mandating act. The Act “can fairly be interpreted as mandating
compensation by the Federal Government for the damage sustained.””
Consequently, the Government must answer for the damages caused by their
continuing statutory violations, which continue to deprive the loyal Sioux

and their lineal descendants of the express benefits of the Act.

** See Heckler v. Community Health Servs., 467 U.S. 51, 60-61 (1984) (“the
public interest in ensuring that the Government can enforce the law free
from estoppel might be outweighed by the countervailing interest of citizens
in some minimum standard of decency, honor, and reliability in their
dealings with their Government.”); see also Restatement (Second) of Torts
§ 894(1).

 United States v. Testan, 424 U.S. 392, 400 (1976).
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C. THE CFC AND THIS COURT EACH CLEARLY ERRED
IN CONCLUDING, IN WOLFCHILD VI AND VII, THAT
THE “SECRETARY DID NOT EXERCISE THE
AUTHORITY GRANTED” BY THE FEBRUARY 1863
ACT AS, BY ITS OWN ADMISSION, THE
DEPARTMENT OF INTERIOR TQOOK SIGNIFICANT
“ACTION” IN 1865 TO SET ASIDE TWELVE SECTIONS
OF LAND FOR THE INTENDED BENEFICIARIES OF

THE FEBRUARY 1863 ACT
The Plaintiff-Intervenors assert that the this Court, in Wolfchild VI,
and the CFC, in Wolfchild VII, each committed clear error in summarily
concluding that “[t]he Secretary [of Interior] never exercised the authority

" The relevant inquiry should rather be

granted by the 1863 legislation.
whether the Secretary affirmatively acted to “set apart” public lands under
the February 1863 Act, § 9. In 1865, the Secretary set apart twelve sections
of land for the loyal Mdewakanton, thereby making the public land “s_o set
apart” not subject to “tax, forfeiture, or sale” or otherwise allowed to be
“aliened or devised, except by the consent of the President of the United
States.” Id.

The Federal Circuit’s standard of review provides that factual findings

are reviewed under the “clearly erroneous” standard. In order to meet this

standard, the evidence must leave this Court with the “definite and firm

#6559 F.3d at 1232; compare Wolfchild VII, 96 Fed. Cl. at 315 (“The
Secretary did not exercise the authority granted by either 1863 Act...”),
(citing Wolfchild VI, 559 F.3d at 1232).
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conviction that a mistake has been committed.”’ The Plaintiff-Intervenors
submit that the evidence leads to the inescapable conclusion that the
Secretary of Interior, in fact, exercised the authority granted him under the
February 16, 1863 Act; thereby meeting the U.S. Gypsum standard.

In the underlying CFC case, the trial court rejected the proffered
written evidence that the Secretary did exercise the authority granted him
under the February 16, 1863 Act. The Government argued that the
“Secretary of the Interior never exercised the authority vested in him by the
1863 Acts.”®®  The CFC and this Court agreed with the Government’s
position. However, the evidence 1s clear and convincing that in March 1865,
the Secretary of Interior, the Bureau of Indian Affairs and the Department
acted consciously, with the express purpose of setting aside twelve sections
of land for the loyal Sioux.

Without question, the biggest advocates for the loyal Mdewakantons
in Minnesota during the time period after the 1862 uprising were Episcopal

missionaries, Bishop Henry B. Whipple and Reverend Samuel D. Hinman.”

°7 United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948).

%8 Doc. # 1037-1, pp. 7-8;

* Roy W. Meyer, History of the Santee Sioux, p. 138 (commenting that
Bishop Whipple was “perhaps the most respected churchman in the state”);
see also Wolfchild VI, 559 F.3d at 1233 (citing Myer’s work).
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Bishop Whipple and Rev. Hinman both worked closely with loyal
Mdewakantons.

In March 1865, Reverend Hinman was in Washington, D.C., and, on
behalf of the loyal Sioux, penned a March 15, 1865 letter to Commissioner
of Indian Affairs Dole, where he asked the “that twelve sections of land be
withdrawn from pre-emption and sale until each deserving head of family
had received the allotment promised in 1863.”'%

Two days later, the Secretary of the Interior responded to Reverend
Hinman’s request by a letter dated March 17, 1865 to Commissioner
Dole.!™ The Secretary, referring to specific sections of the February and
March 1863 Acts, stated the “Department has authority to locate individual
Indians of the Sioux tribe who remained true to the Government and exerted
themselves to save the lives of Whites during the massacre of 1862.” More
specifically, the Secretary represented apparent authority to “assign[] eighty
acres to each” Indian under the 1863 Acts “within the late Sioux
reservation.” The “late Sioux reservation” referred to by the Secretary was

2

the reservation resulting from the 1851 and 1858 treaties,'” which were

19 Myers, p. 262.
T (CA5035); March 17, 1865 letter from Secretary Usher to Commissioner

Dole.
"2 The 1851 treaty did not ultimately result in creation of a reservation, but
the subsequent 1858 treaty “created a new reservation for the Sioux.”
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annulled by the February 1863 Act and the former reservation land
confiscated by the Government.

The Secretary of Interior, after reviewing the scope of his authority
under the 1863 Acts in the March 17 letter, then advised Commissioner Dole
that “in order to do this...it is necessary immediately to withdraw from sale a

»1% Thus, the Secretary of Interior recognized

portion of the Reservation.
that three things must take place to grant Rev. Hinman’s request for twelve
sections of land for the loyal Sioux under the 1863 Acts. First, he
recognized the immediate need to withdraw from public sale twelve sections
of land for compliance with the 1863 Acts. Second, the Secretary realized
that someone needed to specifically designate the twelve sections of land
within the “late Reservation.” Finally, the Secretary noted that he must have
the metes and bounds description of the proposed reservation land for the
purposes of awarding the eighty acre parcels to qualifying Sioux Indians.

It is noteworthy that, in the Secretary’s March 17, 1865 letter, he
confirmed that he did not deem Rev. Hinman’s request for “twelve sections
of land too great a quantity” for use in complying with the 1863 Acts.

Immediately thereafter, the Secretary exercised his authority under the

February 1863 Act, by the order that the “Revd. S. D. Hinman Missionary

"% (Emphasis added); Secretary of Interior’s March 17, 1865 letter to
Comm’r Dole.
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will therefore be authorized to designate twelve sections in a reasonably
compact body.” The Secretary further represented that, upon receipt of
Hinman’s designation, he would “direct the local land officers to reserve the
same from settlement or sale as soon as they are notified of Mr. Hinman’s
selection...”!™

Rev. Hinman promptly identified, by return letter the same day —
March 17, 1865 - twelve sections of Minnesota land by metes and bounds
descriptions.'” These lands were generally located on the south bank of the
Minnesota River, in the vicinity of the old agency.'®

Subsequent to the Secretary’s receipt of Rev. Hinman’s authorized
designation of twelve sections of land on March 17, 1865, Commissioner
Dole recounted the Secretary’s authority under “section 9 of the act of
Congress approved Feby. [February] 16™...1863” and authorized Rev.

Hinman “to gather and establish the Indians on these lands.”'”” The

Secretary also authorized that Superintendent Clark W. Thompson should

1% (CA5035); As late as 1868, the Commissioner of Indian Affairs, N.G.
Taylor, advised Secretary of Interior Browning of the “[t]he Sioux
lands...which were reserved by order of the Secretary of the Interior of
March 17, 1865, for the use of friendly Sioux...”

105 (CAS5035); March 17, 1865 letter; see also (CA2400-2401); March 23,
1865 letter from Dole to Hinman;

1% Myers, Id.

107 Myers, /d.
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“spend $800 to buy farm implements and seeds and to have lands plowed for
the Indians.”'® |

A year later, D.N. Cooley, Commissioner of Indian Affairs wrote a
report date April 26, 1866 to the Secretary of Interior James Harlan. In the
report, Commissioner Cooley addressed the actions taken by the Office of
Indian Affairs regarding the “friendly Sioux remaining in Minnesota” under
the February 1863 Act.'” Cooley characterized the first 1863 Act as a
“donation[] of lands and money,” /d. His report noted that, “/ajction was
taken by the department, about one year ago, to select for them eighty acres
of land each upon the old reservation.” Id. (emphasis added). As late as
1868, the Department of Interior recognized “Sioux lands...which were
reserved by order of the Secretary of the Interior of March 17, 1863, for the
use of certain friendly Sioux.” Consequently, Plaintiff-Intervenors view the
Secretary’s actions in March 1865 as the fully exercising his authority to
“set apart...eighty acres in severalty” for the loyal Siocux, triggering the
beneficiaries’ rights under the statute.

History evidences that, subsequent to the Secretary’s actions in March

1865, Rev. Hinman “collected at Faribault [Minnesota] as many Indians as

108

1d.
19 (CA2423-2437); Report of the Secretary of the Interior - dated April 20,
1866 from D.N. Cooley, Commissioner of Indian Affairs, to Hon. James
Harlan, Secretary of the Interior, pp. 225-228.
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53110

he could preparatory to establishing them on their lands. However,

Hinman’s efforts were “abruptly halted” when General Sibley wrote Hinman
in April, 1865 advising him that “General John Pope [was] forbidding any
settlement of Indians on the old reservation without further orders from Pope

5111

or from higher authority, a position ultimately upheld and made

permanent by the order of General Ulysses S. Grant.”'"?

It is noteworthy that the Secretary’s March 1865 exercise of his
authority under the February 1863 Act setting apart twelve sections of land
in Minnesota was, in fact, completed by the Department of Interior. There
was no Presidential executive order or other proclamation that expressly
authorized the alienation or other taking of the lands that were set up for the
loyal Sioux at the time of the Secretary’s March 17, 1865 “action.” Once
the Department’s administrative authority was exercised, the “land so set
apart...shall be an inheritance to said Indians and their heirs forever.” The
unambiguous language of the February 1863 Act is clear.

The Plaintiff-Intervenors allege that the Secretary of Interior (or his

designees) executed his authority to “set apart” eighty acres of the former

"9 Myers, Id.
" Myers, Id.
12 Myers, p. 263
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reservation in compliance with the Act of February 16, 1863 by the

following actions:

a. Consented to “set apart” twelve sections of land in
Minnesota for the loyal Sioux;
b. Reaffirmed his authority under the February 1863 Act “to

locate individual Indians of the Sioux tribe who remained true to the
Government and exerted themselves to save the lives of Whites during
the massacre of 1862;”

c. Confirmed his statutory authority to “assign[] eighty acres to
each” Indian under the 1863 Acts “within the late Sioux reservation;”
d. Provided Rev. Hinman with a copy of his March 17, 1865
letter to Commissioner Dole;

e. Authorized Rev. Hinman to use the March 17 letter as
authority to act for the Government regarding the loyal Sioux, which
Hinman significantly acted upon;

f. Authorized Rev. Hinman to designate twelve sections of
former reservation land in Minnesota for the loyal Sioux;

g. Consented to the metes and bounds legal descriptions of
twelve sections of land specifically identified by Hinman,

h. Set apart the twelve sections and ordered the immediate
withdrawal from public sale of the twelve sections of land identified
by Hinman;

1. Authorized Rev. Hinman “to gather and establish the
Indians” on the designated lands; and,

J- Authorized Superintendent Clark W. Thompson to

“expend...eight hundred dollars for plowing [set apart] land and for
the purchase of farming tools and seed for the Indians.”

This Court should hold that this Court and the CFC each committed
clear error in finding that the “Secretary did not exercise the authority
granted” by the February 1863 Act. The Act authorized the Secretary of
Interior to “set apart” lands for the loyal Mdewakanton — the Secretary

exercised that authority by specifically designating twelve sections of land
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upon the former reservation. The Secretary took several “actions,” ordering
that the property be withdrawn from public sale. The evidence arguably
should leave this Court with the “definite and firm conviction that a mistake
has been committed.” The failure of the United States to grant the loyal
Sioux and their lineal descendants the lands set apart by the Secretary of
Interior in 1865 constitutes a continuing statutory use violation as the “land

so set apart” was statutorily intended to “be an inheritance to said Indians

and their heirs forever.”

D. THE CFC ERRED IN CONCLUDING THAT THE
FEBRUARY 1863 ACT DOES NOT “ESTABLISH A
TRUST RELATIONSHIP OR IMPOSE FIDICIARY
DUTIES UPON THE GOVERNMENT”

The United States possessed a trust relationship and otherwise had
fiduciary duties with the loyal Sioux directly arising from the Government’s
overly broad annulling of the 1851 and 1858 treaties. In March 1865, the
Government likewise took affirmative actions, setting apart twelve sections
of land pursuant to the February 16, 1863 Act, thereby creating a trust

relationship and unmistakable fiduciary duties.
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There is an “undisputed . . . general trust relationship between the
United States and the Indian people.”'’® The Supreme Court has previously
emphasized “the distinctive obligation of trust incumbent upon the
Government in its dealings with these dependent and sometimes exploited
peoplo::.’.’114 This legal principle has “long dominated the Government's
dealings with Indians.” Id. (citations omitted).

A specific trust relationship may be created in the language of
statutory or regulatory provisions, Id. at 224. Furthermore, “a fiduciary
relationship necessarily arises when the Government assumes such elaborate
control over...property belonging to Indians.” Id. at 225. Furthermore,
“[where] the Federal Government takes on or has control or supervision over
tribal monies or properties, a fiduciary relationship normally exists with
respect to such monies or properties (unless Congress has provided
otherwise) even though nothing is said expressly in the authorizing or
underlying statute (or other fundamental document) about a trust fund, or a

trust or fiduciary connection.” Id. at 225'"

"> United States v. Mitchell, 463 U.S. 206, 225 (1983) (“Mitchell I"); see
also United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (quoting the
same language from Mitchell).

"4 Mitchell IT, Id., 463 U.S. at 225, (citing Seminole Nation v. United States,

316 U.S. 286, 296 (1942)).
'3 Citing Navajo Tribe of Indians v. United States, 624 F.2d 981, 987 (Ct.

Cl. 1980).
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Restatement (Second) of Trusts § 2 provides that a trust creates a |
fiduciary relationship with respect to property, thereby subjecting the person
by whom the title to the property is held to equitable duties to deal with the
property for the benefit of another person, as arising “as a result of a
manifestation of an intention to create it.”''® If the intent to create the trust
1s manifested, then formation of the trust involves three elements, namely,
(1) a trustee, who holds the trust property and is subject to equitable duties to
deal with it for the benefit of another; (2) a beneficiary, to whom the trustee
owes equitable duties to deal with the trust property for his benefit; (3) trust
property, which is held by the trustee for the beneficiary. /4., Comment (h).

The Plaintiff-Intervenors argue that a specific trust and other fiduciary
duties were created in three ways: (1) by the language of the Act of
February 16, 1863; (2) by the Government’s control over the former
reservation land confiscated in the 1863 Acts; and (3) the Federal
Government’s assumption of control and supervision over designated loyal
Sioux property created a cognizable fiduciary relationship regarding the
twelve sections of land set aside by the Secretary of the Interior on March

17, 1863, “even though nothing [was] said expressly in the [February 16,

"1 “The phrase ‘manifestation of intention’ means the external expression of
intention as distinguished from undisclosed intention.” Restatement of
Trusts § 2, Comment g.

60



Case: 12-5035 Document: 90 Page: 75 Filed: 12/14/2012

1863 Act] about a trust fund, or a trust or fiduciary connection.” Mitchell 11,
463 U.S. at 225,

In this appeal, the three elements of a trust in Restatement (Second)

§ 2 were present in the language of the February 1863 Act and by the
Government’s assumption of control and supervision of the twelve sections
of property designated by the Secretary of Interior. The United States was
trustee of the designated property from the Act. As such, the Government is
“subject to equitable duties to deal with the [property] for the benefit” of the
loyal Sioux. Restatement (Second) of Trusts § 2, Comment h.

The loyal Sioux “who remained true to the Government and exerted
themselves to save the lives of Whites during the massacre of 1862” are the
intended beneficiaries of the trust property as well as the fiduciary duties
assumed by the United States.

Finally, the “trust property,” at a bare minimum, consisted of the
twelve sections of former Minnesota reservation land that the Secretary of
Interior expressly designated for distribution in March 1865.""7 See Id. The

Secretary, by his March 17, 1865 order, evidenced the trust nature of the

relationship and the attendant fiduciary duties.

1 (CAS5035); Secretary Usher March 17, 1865 letter to Commissioner of
Indian Affairs.
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The United States, by its assumption of control and supervision over
the former 1851 and, in particular, the 1858 reservation property it
confiscated by the first 1863 Act, possessed trustee authority over the
property.  As discussed, supra, the Secretary of Interior advised
Commissioner Dole, in a letter dated March 17, 1865 that the Department
had authority to “assign[] eighty acres to each” Indian under the 1863 Acts
“within the late Sioux reservation.” This written acknowledgement, the
Secretary’s subsequent orders and his actions each constituted an “external
expression of intention” by the Government to serve as trustee and imposed
fiduciary duties upon the United States to the loyal Sioux.''® Even though
the Government wrested the former reservation land from even the loyal
Sioux by the first 1863 Act, the Department had the ability to reassign it
back to them — which it did by its actions in March 1865 — in compliance
with the requirements of the first 1863 Act.

The Plaintiff-Intervenors addressed the language of the February 1863
Act previously in the money-mandating nature of the iegislation. It is
asserted that this first Act of 1863 was the Government’s measured response
to the 1862 uprising. Although the first 1863 Act took away the 1851 and

1858 treaty lands - at the same time the Secretary of Interior interpreted the

"8 Restatement (Second) of Trusts, § 2, Comment g.
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Act as giving him authority to “assign[] eighty acres to each” Indian under
the 1863 Acts “within the late Sioux reservation.” Thus, the language of the
February 1863 Act, as interpreted by the Department of Interior, necessarily
impressed inherent “trust” authority upon the Secretary to reallocate [and
from the Minnesota Sioux to the loyal Sioux. Obviously, Secretary Usher
felt that the 1863 Acts provided him the full authority to set apart the lands
to the loyal Sioux, without the need to secure another act of Congress.

The Government further created a fiduciary relationship by its
“elaborate control over...property belonging to Indians.” Mitchell II, Id. at
225. By confiscating the former treaty reservation land, the United States
asserted ultimate control over the reservation property. It appears the United
States had opened up the property for public sale as the Secretary told
Commissioner Dole that, in order to comply with Rev. Hinman’s request for
twelve sections of land, “it is necessary immediately to withdraw from sale a
portion of the Reservation.”'” He made the unusual request to have Rev.

Hinman designate the sections — which Hinman immediately did and

19 (Emphasis added); Secretary of Interior’s March 17, 1865 letter to
Comm’r Dole.
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® At all times, the Secretary asserted complete

notified the Secretary.'
control over the property as required by the February 1863 Act.

The March 17, 1865 letter from Secretary Usher to Commissioner
Dole clearly showed the Department’s exertion of control over the former
reservation land in three separate ways. First, the Secretary of Interior
exerted control over the twelve sections of land, whether or not specifically
designated, by withdrawing the sections from public sale. Second, control
was further exerted in the Secretary’s order to the “local land officers to
reserve the same from settlement or sale as soon as they” were notified of

' Third, control was exerted over the land after

Rev. Hinman’s selection.'
Hinman’s designation of the specific twelve sections of land and by the
Secretary’s further order to expend monies for farming implements and
plowing of the land. These indicia of the Department’s control over the
property, for the time period, were elaborate in nature for the time period.

No administrative regulations were needed or required — the March 17, 1865

exchange between Secretary Usher and Commissioner Dole was sufficiently

120 See 7d., including Hinman’s signed designation of twelve sections of
former Minnesota treaty land which was delivered to the Department.

121 §ee March 17, 1865 letter from Sec. Usher to Comm’r Dole.
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detailed in itself. The Department’s control created a fiduciary relationship
as a matter of law.

The Plaintiff-Intervenors finally argue that the Federal Government’s
assumption of control and supervision over designated loyal Sioux property
created a cognizable trust and/or fiduciary relationship regarding the twelve
sections of land set aside by the Secretary of the Interior “even though
nothing [was] said expressly in the [February 16, 1863 Act] about a trust
fund, or a trust or fiduciary connection.” Mitchell II, 463 U.S. at 225,

The CFC erroneously concluded that the “1863 Acts do not establish a
trust relationship or impose fiduciary duties upon the government.”
Wolfchild VIII, 101 Fed. Cl. at 73. The trial court’s rationale for concluding
the absence of a trust relationship or any Government fiduciary duties was
its erroneous characterization of the 1863 Acts as “entirely discretionary
statutes - which were never implemented.” Id. The Court misread the
February 1863 Act and, further, failed to appreciate and analyze the
“actions” taken by the Secretary in implementing the first act.

Apart from the interpretation of the first 1863 act, the CFC failed to
consider and analyze the above-detailed actions of the Secretary of Interior,
the Commissioner of Indian Affairs and the Department as an administrative

body for the benefit of the loyal Sioux in March 1865. These actions created
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fiduciary duties upon the Department — which exist to the current day. The
Secretary did indeed set apart twelve specific sections of land in the former
treaty reservation lands by the Secretary’s order of March 17, 1865. In
doing so, the Secretary exercised his authority under the February 1863 Act.
In 1868, Commissioner of Indian Affairs Taylor, reflecting back to the
Secretary’s 1865 actions setting aside lands, reminded current Secretary of
Interior Browning that, “[t}hat Sioux lands, with the exception of certain
Sections...which were reserved by order of the Secretary of the Interior of
March 17, 1865, for the use of certain friendly Sioux...are now open for
sale...” (Emphasis added). The CFC’s failure to analyze the affirmative
actions taken in March 1865 by the Department of Interior under a trust or
fiduciary duty analysis, requires reversal as a matter of law.
E. THE STATUTE OF LIMITATIONS IS INAPPLICABLE

The Plaintiff-Intervenors anticipate the Government will assert that
their claims to damages will be barred by the general statute of limitations,
28 US.C. § 2501. There are three separate reasons why the statute of
limitations are inapplicable to ‘theée claims.

Federal courts recognize a principle involving cases where “Congress
has deliberately given an administrative body the function of deciding all or

part of the claimant’s entitlement.” Friedman v. United States, 310 F.2d
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381, 386-87 (Ct. Cl. 1962). In that type of case, “the claim does not accrue
until the executive body has acted or declines to act.” Id. The statute of
limitation does not begin to run until the agency has rendered or refused its

determination.” Id.

In this appeal, the Secretary of Interior was required to make two
determinations. First, the Secretary had to decide where he would place the
loyal Sioux — a task which he accomplished. However, no actual land was
eventually given to the loyal Sioux by military - not Department of Interior -
fiat. Further, the Secretary had to determine who the beneficiaries were
under the first 1863 statute — a task the Department of Interior continues
during this appeal and serves as a Government appellate issue in this Court —
over a hundred years later. Consequently, the Plaintiff-Intervenors’ claims
do not run until the Department of Interior acts or refuses to act. Viewing
that neither event has occurred since the passage of the February 1863 Act,
the claims do not ripen, and 28 U.S.C. § 2501 does not begin to run until the
Department “has rendered or refused its determination.”

The statute, 28 U.S.C. § 2501, never begins to run where a trust
relationship exists between the United States and the Plaintiff-Intervenors.
The general rule is that the statute “does not run against a beneficiary in

favor of a trustee until the trust is repudiated and the fiduciary relationship is
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terminated.” Jones v. United States, 9 Cl. Ct. 292, 295 (1985)."”* At the very
least, the Government’s actions and representations regarding the Secretary
of Interior’s setting aside of twelve sections of land on former reservation
land pursuant to the Act of February 16, 1863, created a trust and/or
fiduciary duties to the loyal Sioux. The United States has never repudiated
the trust, as they continue to deny a trust or fiduciary duties ever existed.
Consequently, the trust relationship and the Government’s fiduciary duties
created by the first 1863 Act still exist, thereby preventing the running of the
limitations statute, 28 U.S.C. § 2501.

The Indian Trust Accounting Statute, Pub. L. No. 108-108, 117 Stat.
1241, 1263 (November 10, 2003 (ITAS) displaces the Government’s ITAS
defense. The statute provides, in relevant part, that the statue of limitations,
28 U.S.C. § 2501 “shall not commence to run on any claim...concerning
losses to or mismanagement of trust funds, until the affected...individual
Indian has been furnished an accounting...”

The term “trust funds” is defined as meaning “money derived from

sale or use of trust lands, restricted fee lands or trust resources.” 25 C.F.R.

122 Quoting Manchester Band of Pomo Indians, Inc. v. United States, 363 F.
Supp. 1238, 1249 (N.D. Cal. 1973); citing United States v. Taylor, 104 U.S.
216 (1881); Russell v. United States, 37 Ct. CL 113 (1902); Wayne v. United
States, 26 Ct. Cl. 274 (1891)).
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§ 115.002. “Trust lands” is defined as “any tract or interest therein, the
United States holds in trust for the benefit of...an individual Indian.” Id.

At worst, the United States sold the land set apart by the Secretary of
Interior in March 1865, twelve sections of which the proceeds and interest
should have been held in trust for the loyal Sioux pursuant to the February
1863 Act. This would consist of “losses to or mismanagement of trust
funds,” qualifying for ITAS tolling, as no accounting has ever been provided
to any of the loyal Sioux individuals. Otherwise, the United States must
answer in damages for the continued holding of the loyal Sioux property, for
which no accounting has ever been provided, thereby invoking ITAS tolling.

The statute of limitations does not operate to bar the Plaintiff-
Intervenor claims pursuant to the February 1863 Act.

I. THE CFC ERRED IN ITS FAILURE TO FIND AN
ACTIONABLE VIOLATION OF THE 1851 AND 1858 TREATIES
WHEN THE CFC FOUND THE FATILURE TO FULLY IMPLEMENT
§ 9 OF THE FEBRUARY 16, 1863 ACT PROVIDED NO VIABLE

MEANS FOR THE PLAINTIFFS TO RECOVER TRUST BENEFITS
FROM THE ACT

The CFC committed error in failing to find an actionable violation of
the 1851 and 1858 treaties with the Minnesota Sioux, in that the loyal Sioux
did not breach the treaties. The Court further erred in holding the

Secretary’s failure to fully implement § 9 of the Act of February 16, 1863
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provided no viable means for the loyal Sioux to recover trust benefits from
the Act.

A treaty is a contract between sovereign nations.'” The Supreme
Court has expressly held that an Indian treaty is “not a grant of rights to the

#1248 Any ri ght not expressly

Indians, but a grant of rights from them.
extinguished by a treaty or federal statute is reserved to the tribe.'* A
“treaty, after being executed and ratified by the proper authorities of the
government, becomes the supreme law of the land, and the courts can no
more go behind it for the purpose of annulling its effect and operation, then

126 . :
”*" A sovereign to sovereign treaty

they can go behind an Act of Congress.
cannot be abrogated by implication, nor by solely executive order or
executive act.'”’

The Fifth Amendment to the Constitution states the Congress may not
deprive anyone of “private property...without just compensation”. The

Supreme Court has held that Indian treaty rights are a form of private

property protected by the Just Compensation Clause.”® Consequently,

12 U.S. Const. Art. II, sec. 2, cl. 2.

" United States v. Winans, 198 U.S. 371 (1905).

' Menominee Tribe v. U.S., 391 U.S. 404 (1968).

1% Fellows v. Blacksmith, 60 U.S. 366, 372 (1856).

"7 United States v. Dion, 476 U.S. 734, 740 (1986).

128 Shoshone Tribe v. U.S., 299 U.S. 476, 497 (1937); Menominee, Id., p.
413.
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Indians must receive compensation whenever Congress abrogates their
treaty rights.

The Minnesota Sioux’s aboriginal lands existed in the Minnesota and

" Dakota Territories. Only through the treaties of 1825, 1831, 1837, 1851,

1858 and 1868, have the United States and its agents dealt with the Sioux
and its individual Dakota Indians.

The Sioux treaties from 1825 through 1868, along with individual
potentate rights heirs of the Sioux chiefs and lineal descendants, necessarily
included individual rights, remedies and property interests as set forth in the
Sioux treaties. The Plaintiff-Intervenors claim to be lineal decedents of
individual loyal Mdewakantons referenced in the February 16, 1863 Act and
the Appropriations Acts of 1888, 1889 and 1890.

With the treaty cession to the United States in 1851, the trust
responsibilities of the United States and its agents to the Mdewakanton
Dakota Sioux bands were clearly established in the form of rights, remedies,
payments and annuities granted to the bands, and to the individual members
of said bands.'”

The 1851 and 1858 treaty provisions recognized a “self-executing”

right of the individuals, not just the band/tribe, that allows a protected

1% See Mdewakanton & Wahpakoota Bands of Sioux Indians v. United
States, 57 Ct. Cl. 357, 359-61 (1922).
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individual within the Mdewakanton band, the right recognized by Congress,
to pursue individual rights, remedies and privileges, associated with the life,
liberty and property as protected by said Treaty."® The self-executing treaty
provisions of the Treaties of 1851 and 1858, allowed for any individual
Mdewakanton Sioux Indian to assert their own property and privacy
interests and to use the (later) due process clause of the U.S. Constitution
and the treaty rights to preserve and protect said rights."”! The sweeping
move to wipe out all existing treaty rights did not succeed.

The February 16, 1863 Act was enacted as an obvious consequence of
1962 uprising and Congress’ recognition and intent, that by abrogating all
former treaties with the Minnesota Sioux, that the loyal Sioux may choose to
demand their aboriginal treaty lands back from the United States. Senator
McDonald, during a debate in 1889, noted that loyal Sioux suffered, in the
February 1863 Act from “no discrimination in the act of forfeiture, and
thereby excluded from the benefit of the treaty.” He went on to comment

that “we have not complied with their treaty rights.”'*?

Y Treaty between the United States and the Mdewakanton and Wahpakoota
Bands of Dakota or Sioux Tribe of Indians, Articles III and IV, March 31,

1859, 12 Stat.1031.
Bl See Kolovrat v Oregon, 366 U.S. 187 (1961) (recognizing a self-

executing treaty right for lineal heirs).
132 Cong. Globe, Sess. Feb. 26, 1889, p. 2366; see also Cong. Globe, Sess.

January 1863, p. 517.
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Congress cannot, consistent with due process, abrogate a treaty
without compensation or destroy rights which have previously been acquired
under the treaty. Thus, rights that have vested are nét subject to being
extinguished."” Abrogation of a treaty must be narrowly construed, with
any abrogation doing prejudice to the Indian signatories being disfavored."**

Explicit and direct statutory language is necessary to effect an
abrogation to treaty rights.'”> In Menominee, despite the apparent directive
to strip the Menominee Tribe and its reservation of Indian identity, the
Supreme Court held that the language was not sufficiently direct to evidence
Congressional intention that the members of the Menominee Tribe were to
become subject to Wisconsin’s game laws. Thus, if the relatively specific
language of the Termination Act was inadequate to demonstrate
Congressional intent to abrogate the Menominee Treaty, certainly sale of
treaty designated land cannot be seen to have abrogated the responsibilities

of the federal government under the 1851 and 1858 treaties with Bands of

the Sioux Nation.

13 Choate v. Trapp, 224 U.S. 665 (1912).
3% Bennett County, South Dakota v. U.S., 394 F.2d, 3, 11-12 (8th Cir. 196R).

135 .
> Menominee, Id
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Even apart from treaty protection, promises by the United States to

Tribes must be honored and are not modified through “agencies’ shifting

priorities and competing obligation.”'*

When the United States sold the 10,000 acres of the 1863 Act land to
private purchasers, the treaty obligations were again violated by the
Government. The trial court was presented the argument that this sale of the
acreage in this manner also violated the trust responsibility that the United

States had toward these loyal Sioux Indians, and that the trust obligation

recognized in the 1863 Act, Sec. 9, remains unfulfilled to this day. The 80

acre parcels have never been provided, nor has there ever been a formal
accounting of these lost treaty rights to those lands, by the government.
Therefore, the trial court erred in finding that any statute of limitations
expired in 1876."
CONCLUSION
WHEREFORE, the Plaintiff-Intervenors request this Court take the
following actions: (1) affirm the Court of Federal Claims’ ruling regarding

the Government’s “statutory use” violations under the 1888, 1889 and 1890

138 United States v. Winstar Corporation, et. al, 518 U.S. 839 (1996). See
also, Salazar v. Ramah Navajo Chapter et. al., 132 S. Ct. 2181 (June 18,
2012).

B7 Doc. # 1093, p. 16-23.
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Appropriations Acts and otherwise deny the relief sought in the United
States’ Opening Brief; (2) affirm the CFC’s ruling that the March 1863 Act
did not “supersede” the February 1363 Act; (3) reverse the CFC’s ruling
that the February 1863 Act did not create a money-mandating obligation
upon the United States; (4) reverse this Court’s finding that “[t]he Secretary
[of Interior] never exercised the authority granted by the [February 16,] 1863
legislation;” (5) reverse the CFC’s ruling that the February 1863 Act was
“entirely discretionary” and the subsequent actions of the Government did
not create a fiduciary duty upon the Defendant, and (5) reverse the CFC’s
ruling that there was no actionable violation of the 1851 and 1858 treaties
inuring to the loyal Sioux because of the failure to implement § 9 of the
February 1863 Act. The Plaintiff-Intervenors request this relief based upon
the foregoing and for such other and further reasons as this Court deems just,

proper and equitable.
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PR TY2%OBE TEROSUIEAL WAt 9Box Filad IPNR0E30TA BaxDs, 1851 58

TEZ §100X—MDEWARANTON AND WAEPAROOTA
BANDS, 1851 -

Articles of & treoty mads and concluded at Mendota, in tﬁe Tmm? Asg. 3 185,
of Minnesota, on. &lw fifth dasyt of August, eightecn. hundyed and fifty- m *
one, batween the United ;S’ia?es of Amerien, by Tuks Lea, Commas- s,
sioner of Indien 4 Zﬂﬂ and Alvander Ramsey, governor and
- -gffieto Mpeﬂﬂi s.af Indmn afwa tn agid Terretory, comamis-

1l wpose, and the Hed-a -wa-abcm-tm
ta and Siowx Indians.

ArTIOLE 1. The peace and friendship existing between the United ,Foece o0& fen:
States and -the M@av—w&km&om and: Wa.h-pav—km-mv ‘banda of
Dagots or ngu%h Ind;az&s %{ﬁ be perpetial.
RTICLE e -aal aywa-kan-toan and Wah-pay-koo-tay & Hﬂf lands 5
bards of Indians do hereby cede aud relinquish gll their 122«13 gnd all ¥ sudloa
theit right; title and dauu to.any lands whatever, in the Terntory of
BMinnesots, or in the Stete-of Tows.
- ArTICLE 8. [Stricken out.]
ArTicrE 4. In further and $ail eoasldemo:m of said cession and Ji¥Eent for i
relinguishinent, the Tnited States agree to pay to said Indians the sum.
of one million four hundred and teén thousand dollars, (81,410,000,) at
the seversl times, in the manner and for the purposes foﬂomng,
to wit:. .
1st. Lo the chiefs of the said bands, to enable them to ‘settle their
affairs and comply with their pressnﬁ just engagements; and o con-
sideration of their removing themselves to the countiy sct-apart for
- them. ss above, (which they agree to-do withia one year sfter the rut-
ification of this treaty, without further eostor’ 2nse to. the Uhnited
Smtes ‘and in" congideration of their &ub-.m, g thamselves the first
year after their removal, (which they ag owithoat further cost
or cxpensc on the part of the United. Statea,) t.he sum of two hundred
and twenty thousand doBars (§220,000.)  Proveded, That said suin shall
be paid, one-half to the chiefs of the Med-ay-wa-kan-toan band, and
one-half to the chief and headmen of the Wah-pa -koo-tay ba.nd in
snch manter ag they, hereafter, Im open council, shull re-siec vely
tequest, and as soon after the removal of said Indzana to the
spart. for them as the- nemssarv appropriations therefor shell ba made

by Con
y ’1% be Isid ont, under the direction of the President, for the
establmhment of manual-labor schools; the erection of mills and blaek-
amith shops, opening farms, fenm rand breaking lend, aud for such
othsr beneticial o b]ectgfas ay eemed most eonducive to the pros-
perity and h&ppmess said ndmns, thirty thousand dollars($30,000.)
. “The balance of said sum of one million four hundred and ten thou-
sand dollars, (81,410,000,) to wit: one million, one hundred and sixty
fhousand dollars ($1,160 000) to remain in trist with the United States,
and five per cent. interest thereon- m,“Be itd_annuslly to auid Indians
fcr the penod of Gifty years. commencing on “Tirste { of July, -
iegn hundred and (HLy-two (1853, which shall. bein ful paymmt
smd balance, rmmpﬂ and interest: .said payments to bemade and
-apphed, under the direction of the President ss follows, to wit:

3d. For a general agricultural improvement and civilization fund,
the sum of twelve thousand dollars, ($12,000.).

4th, For edueationa]l purposes, the sum of six thousand dollars,
$6,000.
( jth. For the gmhase of goods und provisions, the sum of ten thou-

sand dollars, ($10,000.)
gth. Formoney annuity, the surn of thirty thoussnd dollars, (830,000.)



" that may ba in th

562 sREATY CHsen12H03T0u Documenad witageifd whitteh 1AHALBENDS, 1451,

?ﬂﬂdhmwmbt;
pasdin

Arzrcie 5. The entire asnuity, provided for in the first section of
the second article of ‘the treaty of September twenty-ninth, eighteen
hundred ‘and thirt;'rseven, (1897,) including 2n u nexpanda& ‘balance’

TERRUTY On the first of July, eighteen hundred and
ﬁfty-vms'«)11 (1832} shall thereafter W{md in mone

Antice 8. The laws of the United States prohlbmng the introduc-
tion sind sale of spirituous liguors in the Indian country shail be in full
force end eflect. throughout the territory hereby ceded and lying in

aare@mtxegnla- Anticte 7. Bules and

Minpesotz until othemxsa dirscted by Congress or the President of the

Usited Stetes.

and proporty amon
theL:P cog%mm &n

ulations to protect the rights of persons
: the-Indisn parties ¢o-this Treaty, and sdag
wants, may be preseribed wnd enforced i such

maunner as the Pmdeut or the Congress ¢f the United States, from

tima to time, shall direct.

In witness whereof, the said Luke Lea and Alexander Ramsey; Com-
inissioniers on the par tof the. United States and the undersigne fbh}efs
and Headmen of the Med-sy-wa-kun-tesn and Wah-pay-koo-tay bands
of Dakota or Sionx Indians, have hereunto set their hands, at. end-ota,

in thes Terri of Minnesotn thig fifth dayof An Anng D@m
one thomn?ggha bundred and fifty-one. u aus -

Med‘a.y-wa-ksn-tmns.

Te-oys-te-dats, (hisscarlet peo-

wPle' or “Little Crmr, ”
~o-han, {

T .

fohaw [

ar “rtﬂ i Gp"{ﬂd M

Ta’ichan-h’pec gHm
“Black: Tdmahaw;’ 3

M&-k&—n&-ho—tmn—marnee, {At
whosa {resd the earth re-

sounds, ¥
B'-ds-ee-ven-kay (hermgat-

tling, }
Tw’i!;n-u-hm - { Y¥al-

Emdmag &

ker on the Bzedmme B:)u}d-

_&.hoank*-z-aka, r“‘a ite

Dog;™)
- Hoo-sa-niee-ghee, {one Jeg yel-
low or: orsnge colared, )
Wa - keen - - wagh - tay,
L . [“Gend Tﬁunder )
Chief 'i'Wa+ {Tbﬁ Emndani or

v Leal’")
Headmen .W?- kan-bmdeﬁo-ta, £iany

Tc}m—h‘ e-yoo-ks {Hehasa
war olub,)
Heen: hsnalno—fa ?Red(}wl,)
Ma ka-ba-eeday, [ Hesets the
Earth.on :ﬁre,}
Be-a-hwherdny, {Ha borsta
ot g bng B
Chief Ta-Eoo-tay, { {The * Shootar,”
Headmen '\Ia‘h'pe&ya-um za, {){aial
clw
) Taama-m~ho-wanh-ta\" ihie
good iron voice, )
Ma-ka ta-na-zheen { Hestands
o0 the carth )

L. Lea.
Alex. . Hamsey,
Ee-wan-kam:co-nazhan, {He
stands above, )
Wa-kau-ta-pay-ta, (The !spint’ 8
Fire,) -

‘Iwhee-mea-acha-keemy. (He
kxl!s the (‘:bosw.)

Ee-g:n -wa m‘ m&ae&
'I‘a.égya?-mza, (His metai

Ma-h'pee mee-ichash- tay,
{mnnnithe&ky,)

' Heﬂdmen Wesitchan-h'pee; {The Star, )

Ts-mv-na-zhee-m,

( Litile
ind, )

.E&dmmﬁmk—sbae—dm-doa-ta, {Scarlat

Boy,)
Am-pav-ﬂho-m, {3moky Day, )
Haa ke, (feul mﬁ,;
“Ta.~tay = Frmoo - ¥B -y
{4W histling "ﬁmd’
Wa-m m—;me, (He mkm
3Ma-b’ ~T 8 Sacred
Gbu%ee-ﬁ ka2, {

Ta-tchan - h’ -ma-za, {Hia
 Iron War !ub,)
Ma-za-ho-ts, {Oray Metal,)

Chief
Headmen Wa-500- mee-tchmb—hmbnee_,

{Wicked or " Bad Hail,""}

Osn-ketay: -hee-dan, {Lnﬂe
Water- God ar “Little
Whale,”) ' J—

<TIGOTE- DAY - 88, {The
Bmok?ﬂ} pa .
{Other

Ta-ta, —to-ka -toha,
¥ 3
Ka—hn, The Rambler ﬂmi.}.

Chief Ta-tchan-koo-wash-tay, { Goo
. Hoad, }
Headmen Ta - 1ay - o-wo - tees - mmee,

(Roaring Wind that walks )
O-vay-tchan-ma-nee, {Track
Maker,)
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Ta-shosrk-ay, (His Dog, ) ‘Headmen Pay-pay, (8harp,}
Chief Bha-k* (“%iz:, Ts?wﬁz};-my -doo-ta, {His
Headmen A-nog ee-mawsheeu, {Hethat . Bearlet Armor, )
stands on both #ides; ) : Hay:pee, {Third Son,)
Hoo-ya-pa, (Fagle Head, ) A-pay-ho-a, (Grey mene or
Ta-tay-mes-na, (. Wmd,) crest, )
Kx—t’pan-t’ pan-0o, (He comey Ho-tan-een, (His voice can be
‘pounding to pieces, }
Ma-h’pee-ya-benda-keen - van, Bd'a-h’pee-va—&ee-tchs, (Bad
[ Walking acrose & clpud, ) Cloud,
Wa-pee-ghes, {The crange Ted ‘Tmfwa-’cc , (His mmd,)
- speckled clond,) ‘Han-yay- tco -ko-kee-pa-pee,
Ma-za-wa-menoo-he, (Gourd . (Hfghi which ig Beared, J
shell metal medicing mttle,)

Chief Hay -oe- tcha-h'meo- ma-tise,
(Horn whistling w:ax!khrg,

In presence of Thowna_Foster,. Becretary. Nathaniel Mel
Indian Agent. Alexander Fanbmzlﬁ, P. Prescott, G. H. Pond; Inter-
preters. David Olmstead; W. C. Henderson; Alexis Bailly; Richard
“huste: A. Jackson; A. Ls Larpenteur, W.H, Randaﬂ 8. .&. _S H.
White; H. L. TDousman; Frederic B. Sibley; ‘Marten McEeod; ‘Gen: H.

Faribault.
Ta the Indian names are sub;ﬁmed m&rks.

SUPPLEMENTAL ARTIGLE.

595

Jst. Tha United States do hereby stipulate to pay the Sn:mx bands  Foirmint for aid

of Indisns, parties to this treaty, st the rate of ten cents per acre, for ermon.

the Jands mo}uded in-the reservation provided for in the third article
of the tresty as originally agreed upon in the following words:

“ARTICEE 3. In art consideration of the foregomg cegsion -and ot oo of 1204 to be
G

relinguishment, the nited States do hereby set apatt Tor the fature
occupancy and home of ‘the Dakots Indmns, parties to this treaty, to
be held by them as: Indian Jande are held, a tract of country of the

ge width of ten miles on' e:ther side of thie. Minnesota River, and

‘bounded on the west by the Tchaytani-bay and Yellow Medicine Rivers,
and on the eust by the Little Rock iver and & line roumning due

south from ii¢ mouth to the Waraju. River; the boundaries o ' smid

‘tract to'be marked ont by as straight lines as practicabls, whenover

and in snch mianner as the President of the Unitad States shall dzrect‘

common, and that they shall hereafter participate equally and alike,
in all the benefits derived from any formor freaty between said hands,
or either of them, and the United States,” which article has Imen

stricken out of the treaty by the Senats. The vaid payment to be in
Ten of aaid reservation: the amonunt, when sscertained under instrne-
tions from the Department of the Interior, to be adde&. to the trust

fund provided for in the fourth article.
2d. 1t is forther stipulated that the President be authonz;ed with

the assent of the suid bands of Indians, parties fo thia treaty, and ns

soon after they shall have given their assent to the :Eoregm article,
23 may be convenient, to causs to bs set apart by ap rie mta land-.
marks and boundsries, such tracts of country w:thonﬁ imits of the
cession made by the ﬁrﬂt article of the treatv as may be satisfactory
for their future occupancy and home: Prowveded, That the President
way. by the consent of thess Indiana, vary the conditions aforesaid if

deemed expedient.

Provided, That said tract shall be held and cccupicd by said bands in Tty sowupled &n



12/14/2012

Filed

1101

Page

90

Document

12-5035

Case

780

Tribl annudties 10
be wirhhald 3f intem:
pLrate, e,

Annuitivs not o be
subjeer [0 debts, ex-
qupl, efe.

ﬂc_r..:m c..&nn.
ulnds, sl

Indizn sgent for
YTanktou.

Expendud hereof to
beborne by thelnited
States.

When totake effect.

TREATY WITH THE YANKTON S10UX, 1838.

who mnay be within the limits of their reservation, whenever requived
to do so by such officer.

Arricrs 12, To aid in preventing the evils of intemperance, it iy
heveby stipulated that if any of the Yanetons shall drink, or procure
for others, intoxicating lignor, theix proportion of the tribal annuitiey
shall be withheld frony them for at least one year; and for & violation
of any of the stipulations of this agreement, on the part of the Yanc.
tons they shall be liable to have their annuities withheld, in whole oy
in part, and_for such length of time ns the President of the United
States shall direet. :

Aunrrcnr 18, No part of the annnities of the Yanctons shall ba taken
to pay any debts, claims, or demands against them, except snch exist-
ing claims and demands us have been hérein provided for, and except
such as may arise under this agreement, or under the trade and inter.
course laws of the United States. .

Anrices 14, The said Yanctons do bereby fully acquit and release
the United States from all demands ngainst them oun the part of said
triba, or uny individual thereof, except the baforementioned right of
the Yanctons to receive an annuity under said treaty of Larvamie, and
except, also, snch as are herein stipulated and provided for.

Arrrore-15. For the spevial benefit of the Yanctons, parties to this
agreement, the United States agree to appoint-an dgent for them, who
shall resids on their said reservation, and shall heve set apart for hiy
sole use and occupation, at such a point as the Secretary of the Interior
may direct, one hundred and sixty acres of land,

Anrroce 16. All the expenses of the making of this agreement, and
of surveving the said Yancton reservation, and of surveying and mark.
ing said pipe-stone quarry, shall be paid by the United States.

Artiote 17. This instromeént shall take effect and be obligatory
upon the contracting parties whenever ratified by the Senate and the
President, of the United States. :

Iu testimony whereof, the sald Charles B. Mix, commissioner, ny
aforesnid, and the undersigned chiefs, delegates, and representatives
of the said trihe of Yancton Indians, have herennto set their handy
and seals at the place and on the day first above written. e

Charles B, Mix, Commissioner. [r. 8] .
Pa-la-ne-apn-pe, or the Man that A-ha-ka-ho-she-che, or the Eik °
was struck by the Ree, hia x with a bad volee, his x mark. [ s

murk. {i. 8] OCha-ten-wo-Ira-pa, or the Grabbing
Ma-to-se-be-che-a, or the Smutty Hawl, his x mark. ' [t &

Rear, his x marlk. {1 w.w E-ba-we-cha-pha, or the Owl Man, -
Charlea F. Picatte, or Eta-ke-cha. (L. 8. his x mark. [1. &

Ta-ton-ka-wate-co, or the Crazy
Ball, his x mark.
Pae-cha-wa-kea, or the Jumping
Thunder, his x marik,
Ma-ra-ha-ton, orthe Iron Horn, his
x mark, [x 8]
Nombe-kah-pah, or One that
knoecks down two, his x marle. [ 8]

Eu.uo:....s.waa.um.wm. or the White
Medigine Cow that stands; by
his doly snthorized delegate
and representative, Charles F.
Picotte. . fr
Ma-ga-agha-che-ka, or the Little .
White Swan, by his duly author-.
ized delegate and representative,
Charles I, Picotte.
0-ke-che-la-wash-ta, or the Preity
Boy, by hig duly anthorized dele- .
teand representative, Chas. ¥
cotte. £

{L 8]
[r. m.“H

Ta-ton-ka-e-yah-ka, or the Taet

Bull, hiax mark. [n 8]
A-haka BMane, or the Walking

Elk, his ¥ mark. fr 8]
A-ha-ka-na-zhs, or the Standing

Elk, his x mark. [t 8.]

Executed in the presence of—
A, f, Redfield, ngent.

E, B, Grayson,

J, B. 8. Todd. 8. J. Johnson,

Theophile Brugoier. George P. Mapes,

Jolin Dowling. H, Biltinger.

¥r. Schmidt. D. C. Davia. :
John W, Wells. Zephier Roncontra, his x mark, Un!
D. Walker. tates interpreter.

|

t

&
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Witness:

J. B. 8. Todd, ~
Paul Dorain, his & mark,
QOharles Rulo, his x mark.

‘Witness:
J. B. & Todd,

TREATY WITH THE SI0UX, 1858,

Articles of ayreement and convention mads and condluded ot the ¢ityof”  saners,vess,

Weshingion, on the ninateenth day of Juna, one thousand eight b~ “Tasmi, e, "
dred and fifty-eight, by Charles .m\ i, commissionar on the pavt f B Mur b 1858,
the United States, and the Jollowing-named chigfs and heodmen of 189 s
the Mendawakanton aud Wakpahootn bunds of the Dakota or Sioir
trida of Indians, viz, Wabashaw, Chefanakooamones, Washuhiyahi-
dan, Shakopes, Wamindestonkee, Muzeagjanjan, and Makawto,
chigrs, ond Hinhanduta, Ha-vaka-Muzza, Wakengjonjen, Thehwnr-
pes-muz-za, Wekinyantown, Ohunrpiyuba, Onkeeterhidan, and VWa-
moudsa, braves, on_tha part of the Mendmvakantons, and Husharo-
shaw, olief, and Pa-Pi ond Tutaebomdu, braves, on the part of the
qﬁ@%w‘nwm&g. they baing dily cuthovized and empowered to act For
said bands.

Artione 1, It 3s hereby agreed and stipnlated that, as soon ns prac-  Zighty seres of yes:
ticable after the ratilication of this agreament, so much of that pazt of fremen posyated
the resetvation or tract of land now held and possessed by the Men- fivon e
dawnkanton and Wahpaliaotn bands of the Dalota or Sionx Indians,
ond which iy described in the third article of the treaty made with
them on the fifth day of Augnst. one thousand eight hundied and fifty-
one, which lies south or southwestwardly of amm Minnesota River,
shall constifuts » reservation Yor said bands, and shall be surveved.
and eighty acres thereof, as near as mway he in conformity with the
publie surveys, be allotted in severalty fo each head of n family, or
single person over theage of twenty-one yesrs, in said band of Indinns,
said allotments to be so made as to include & proper proportion of
timbeved land, if the same be practicable, in each of said allotments.

The residue of anid part of smid reservation not so allotted, shall bs  Residue w e hela
held by said bards in eommon, and ax other Indian lands are held: ™ ™mon
Provided, however, That eighty aeres. a5 near as may be, shall, inlike  Furtr sitomen,
manner ag ubove provided for, be allotted to each of the minors of said

bands on bis or her abtaining their majority, or on becoming hends of

‘families by contracting marvinge, if neither of the pariies shall hnve

previously received land.

*_All the necessary expenses of the surveys, and allotments thus pro-
vided, for shall be defrayed out of the funds of said bands of Indians
in the hands of the Government of the United States.”

As the members of said bands hecome capable of managing their | Patents 1o tsne 1o
businegs and affairs, the President of the Dhited States may, ot hig MR nd
discretion, cause patents to be issued to them, for the trects of land
gllotted to them, vespectively, in conformity with this article; said
frgets to be exampt from levy, taxation, sala or forfeiture, until other- (o 16 b exempt.
wige provided for by the lagislature of the State in which they are oo oo "
sltunted with tho assent of Congress; nor shall they be 301d orulienated ardwaedrs "™
In feo, or be in any other manner disposed of except to the United
States or to members of suid banda,

ARTICLE 2. Whereas by the treaty with the Mendawakanton and  Droambis,
Wahpakoota banda of Sioux Indians, coneluded at Mendotaon the Hfth o tee st freats
day of August, one thonsand eight hundred and fifty-one, said bunds
vatained for their *‘ future oceupaney and home,” **to be held by them
23 Indian Jands are held, a tract of country of the avernge width of

Fxpenses of survey
and alopmonly how
borhe,
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THREATY WITH THE SI0UX, 1868,

ten miles on either side of the Minnesota River,” sxtending from Lit.
tle oek River to the Tchatamba and Yellow Medicine Rivers, which
land was to “be held by said bands in common.” ) :

And whevens the Senate of the United States so wﬁ.ms;om seid trenty
as to strile therefrom the provision setting npart said Jand ns o homa
for said bands, and made provision for the payment to snid bands ‘*at
the rate of ton cents per acre for the Jands included in the” said tragt
so reserved and set apnvt for the *“ oceupnney and home” of said bands,
and also provided in eddition thereto, that there should be “*seb apart,
by appropriata landmerks and boundaries, such tracts of country with.
out the limits of the cession made by the firstarticle of the” said treaty
us whould **be satisfactory for their futnre oceupancy and home,” said
Senate amendment providing “also * that the President may, with the
consenb of these Indians, vary the conditions aforesaid, if deemed
expedient;” all of which provisions in seid amendment wers assented
1o by said Indians. .

And wherens the Presideat so far varied the conditions of said Sen.
ate amendment, ns to permit said bands to locate for the time being,
upon the track originally reserved by eaid bands for a home, 2nd no
“tracts of country withont the limits of the cession ™ made in the said
treaty Aas [have} ever been provided fov, or offered to, said bands:

And wherens by the **act making appropriations for the current
and contingent expenses of the: Indinn Depurtment and for fulfilling
treaty stipulations with various Indian tribes,” approved July 31,1854,
the President was authorized to confirm to the Sioux of Minnesots
forsver, the reserve on the Minnessta River now oceupied by them,
npon such conditions ag he may deem just:

And whereas, although the President has not divectly confirmed said
reserve to seid Indians, they claim that as thay were entitled to receive
“such tracts of country” as should ** be setisfactory for their futuve
ocoupancy and home,” and as no such country has been provided for,
or o%oqaw to, said bands, ik is agreed and stipulatod that the question
shall bo submisted to the Senate for decision whether they have such
title: and if they bave, what compensation shall be made to them for
that part of seid resarvation or tract of land lying on the north side
of the Minnesota River—whether they shall be allowed a specific sum
of money therefor, and if so, how much; or whether the same shall ho
acld for their benefit, they to receive the proceeds of such sale, deduct-
ing the neceasary expenses incident thereto. Such sale, if deeided in
favor of by tha Senate, shall be made under and acoording to regulations
to ba prescribed by the Secretary of the Interior, aud in such manner
as will secure to themn the lavgest sum it may be prapticabls to obtain
for said land. :

Anrrorr 8. It s elso ngreed that if the Senete shall authorize the
land designeted in articla two of this agreement to be sold for the
benefit of the said Mendawakanton and Wahpaloota bands, or shall
preseribe an amount to be ppid xaid bands for their inierest in said
tract, provision shall be made by which the chiefs and head-men of
said bands may, in their discretion, in.open council, nuthorize to he

aid oub of the proceeds of gaid tract, such sum or sums as wa. be
wE:a necessary and proper, not exceeding seventy thousand dollurs,
to satisfy their just debts and obligations, and to provide goods to he
taken by said chiefs nnd head-men to the said bands upon their etui:
Provided, however, That their said determinations shall be approved
by the superintandent of Indian affaiys for the northern superintend--
ency for the time being, and the snid payments be nuthorized by the
Seeretary of the Intervior.

AnTioLe 4. The lands retained and fo be held by the members of

the Mendawelanton and Wahpakootn bands of the Dakota or Sioux .

Indians, under and by virtue of the first article of this agreementy

shall, to all intents and purposes whatever, be deemed and held to be:

TREATY WYTH THE SI0OUX, 1838. 788
an Indian reservation; and the daws which have been, or may herecafter
pe enacted by Congress, to regulate trade and intercourse with the
Indian tribes, shall have full force and effect over and within the limits
of the snme; and no person otheh than the mambers of the said bands,
to be ascertained and defined under sueh regulations as the Secretary
of the Interior shall prescribe, unless such as may be duly licensed to
trade with seid bands, or employed for their benefit, or members of
the family of such persons, mmpz be permitted to reside or malke any
settlemnent upon any part of seid reservation; and the timbeved land.
allotted to individuals, and also that reserved for suhsequent distribu-
tion as wwoigmp in the first article of this agreément, shall be free
from g}l trespass, use, or occupntion, except as hereinatter provided.

ARTIoLE 5. The United States shall have the right to establish and The United Stales
maintain upon said reservafion such military posts, ugencies, schools, ety posty, roads, ele,
mills, shops, roads, and agricaltural or mechanienl improvements, as on TecTVRLion.
may be deemed necessary, but no greater quantity of Jand or timber
shall be taken.and used for said purposes than shall be actually requi-
site thevefor. And if in the establishment or-maintenance of such Compgnsation to e
posts, agencies, roads or other improvements, the timber or other cimed therebytoany

property of any individual Indian shall be taken, injured, or destroyed Indlan.
just and adequate compensation shall be made therefor by the United
Btates. Roads or highways authorized by competent authority othaer

than the United States, the lines of whickl shall le through said veser-
valion, shall have the xight of way through the same, upon the fair
snd just value of such right being paid to the said Mendawekanton
and Wapakoots bands by the party or parties suthorizing or inter-
ested in the seme, to be assessed and determined in such manner as the
Secretary of the Intorior shall direct.

ArricLe 8, The Mendawakenton and Wahpakoota bands of Dekota  The pands to pro
or Sioux Indians acknowledge their dependence on the Government of tinny, ere.
the United Stetes, and do hereby pledge and bind themselves to pre-
serve friendly relations with the citizens thereof, and to commit no
injuries or depredations on their pevsons or property, nor on those of
the members of any other tribe; but in case of any such injury ox  Topay for depredi-
depredation, full compensation shall, as far as practiceble be made "
thevefor ont of their mmoneys in the hands of the United States; the
amount in all cases to be determined by the Secretary of the Interior.
They furthey pledge themselves not to engage in hostilities with the | Not to engage in
Indians of any other tribe unless in self-defence, but to submit, through "% - W1 <
their agent, all matiers of dispute and difficulty between themselves
and other Indians, for the decision of the President of the United
States, and to acquiesce in and abide thereby. 7They also agree to
deliver to the proper officers all persons belonging to their said bands
who may becomes offenders ngainst the treaties, laws, or regulations of
the United Stafes, or the Jaws of the State of Minnesota, and to assish
in discovering, pursuing, and capturing all such offenders wheoever
required so to do by such officers, through the agent or other proper
oB%mn of the me:w: %ccﬁ.eﬁmsn. : ’ "

rTICLE 7, To aid in preventing the evils of intemperance, it jz Anpnuliles @ be

bereby mﬁm%ipg that if eny of the members of the wpmw Mendnwn- driniig, e intat
kanton and Wabpalkoota bands of Sioux Indians shall drink, or procuye €08 o
for others, intoxicating liquors, their proportion of the annuities of
snid Bands shall, at the discretion of the Seeretary of the Interior, be
withheld from them for the period of at least one year; and fore
violation of any of the stipulations of this agreement on the purt of
any members of said bands, the persons so offending shall be liable to
have thewr annnities withheld and to be subjeet to such other punish-
ment as the Secretury of the Interior may prescribe.

ARTICLE 8. Such of the stipnlations of former treaties as provided  Setretem of th
for the payment of particular sums of money to the said Mendawa- tion over snnner snd

kanton and Wahpakoota bands, or for the application or expenditure Jewsie "

Dnnds to surrender
ofiendets.

Secretnry of the In-
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of specific emounts for particular objects or purposes, shall be, and
bereby ere, so amended and changed as to invest the Secretary of the
Interior with discretionary power in regard to the manner and objects
of the anoual expenditure of all such sums or amounts which gxare
sccrued and are now due to said bands, topether with the amount the
said Dands shall become znuuelly entitled to under and by virtne of.
the provisions of thisagreement: Frovided, The said sums or amounts
shall he expended for ﬁae benefit of said bands at such time or tiines
«nd in such manner as the said Secretary shall deem best calculated to
promote their interests, welfare, and edvance in civilization. And it
is further agreed, that such chunge may be made in the stipulations of
former tresties which provide for the paywent of particugxr sums for
specified purposes, as to permit the chiefs and braves of said bands or
any of the subdivisions of said hands, with the sanction of the Secte-
tary of the Interior, to suthorize Such peyment or expenditures of
their anpuities, or any gortion thereof, which are to become due here-
after, as mey be deemed best for the general interests and welfurs of
the said bands or subdivisions thereof.

Wit to declde  AwTiolE 9. As the Senate struck from the treaty with the Menda-
ald to £. J. Camp- wrkanton band of Sioux on the twenty-ninth day of September, one
thousand eight hundred and thirty-seven, the ninth clause of the second
article and the whole of the third article of s2id treaty, which provided
for the peyment of four hundred and fifty (450) dollars annually, for
twenty years, to Scott Campbell, and confirmed to the said Scott Cam
bell n title to five hundred (500) seres of Jand which he then occupied,
said payment and land being deemed by said Indians toform & part of
the considerstion for which they cededy to the United States a certain
tract of land in said tresty specified, which rednetion, in the consider-
ation for said land, has never been sanctioned by said Indians, the said
Mendawzknotons and Wahpakoois bands now request that provision

. be made for the payment of the sum of ten thousand (10,000) dollars
to A. J. Campbell, the son of said Scott Campbell, now deceased, in
full considerniion of the money stipuleted to be paid and land cun-
firmed to said Scott Campbell in the original draft of said treaty
aforesaid; which subject is hereby submitted to the Senste for its
favorable considerstion.

United states (o any Arricie-10. The expenses attending the negotiation of this agree-
trpenses of mesolt ent shall be defraved by the United States.

In testimony wheveof, the said Charles E. Mix, Commissioner, s
aforesaid, and the undersigned chiefs and headmen of the said Men-
dawakanton and Wahpalkoota banpds, have hereunto set their hendsand
seuls at the place and on the day fivst above written.

Charles BE. Mix, Commissioner, [L. s.]:' .

11,
Axmte, p. 493,

Wa-bash-aw, his x mark. [+. 4] WWxu-ka-no-jan-jan, (Medicine ¥
Che-tsn.-s-koo-a-mo-nes, {Little Light,) hiz x mark. Ls]
Crow,) his x mark. L. s.; Ta-chunr-pee-muzeza, (His Iron s
Wa-su-hi-ye-hi-den, his x mark. [L s War Clob, )} Iis x mark. fL. =
She-ko-pee, (Six,) his x mark. L8] Wa-kin-yan-to-we, (Owns the
Wa-min-tee-ton-kee, (Large War . Thunder,) his x mark. oo [es]
Eagle,) his x merk. {r.=} Chpnr-pi-you-ha, {Hes a War )

Muz-za-o-jan-jan, (Iron Light, } his
x mark. - 34
Ma-kaw-to, {Bise Eatth,) his =
meark.
Hu-shaw-shaw, {(Red Legs,) his x

merk, L
Hin-han-du-te, (Bearlet Owl,) his
x mark. (L &1

T &

. He-raka-muz-za, (Iron Elk,) his x

mark, fe. 8]

Qlub, ) his x mark. [im ]
On-kee-ter-hi-dan, (Little Whale,} .
his x mark. . I-
Wa-mo-u-i-sa, {The Thief,}) hlax
5

mark, ]
Pa-pa, (Sherp,) his x mark, I
Ta-ta-i-bom-du, (Seattering Wind,j .-

hia x mark, 18
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his chargs for the nse of sald register as may be necessary far his acenm-
modation, unless it shall appear to said Secretary that such rooms canoot
be so appropriated withoat interfering with the business of his Depart-
meut; and in that event the said register shall procure, with the appro-
bation of said Secretary, such rooms, in the aity of Washington; as may
be necessary for the security of the records and the convenient transaction
of the businsss of said office.

Repesling clewsa. OG- 8. dnd b 1 further enacted, That all acts and parts of acts
inconsistent with the provisions of this act be, and the same are hershy,
repealed.

APPROVED, February 14, 1863,

Feh. 18, 1883, Cuar, SXXVL — dn Aot to fsxue an dmerican Regists- to the Steamshuip Karnak,

Bz it enacted by the Senate and House of Representatives of the United

Register v Stawles of America. in Congress assembled, That the Sesretary of the
steamship Ko~ Treasury is bereby directed to issue an American register to the

steamship or vessel known as the Karnak, of the collection district of

the port of New TYork, the same being a Briiish built vessel, but now

owned by American citizens. .
ArPROVED, February 18, 1863,

Feb, 16, 1863, CHAR, XXXVIL — dn Act for the Relief of Persons for Dugnages sustalned by rectson
m of* Depredations and Iijuries by certain Bands of Sipuz Indions.
Sloux Indiend.  Wherens the United Siates heretofore became bound by treaty stipulations
Preambls. to the Sisseton, Wahpaton, Medawakanton, and Wa[b]prkoota bands
of the Dakota or Sioux Indians to pay large suma of money and
wnpuities, the greater portion of which remains unpaid according lo the
terms of sald reary stipolations; and whereas during the past year
the aforesaid bands of Indians made an wnprovoked, ageressive, and
mosi savare war upon the United States, and maszacred a large nom-
ber of men, women, and children within the Staie of Minnesofa, and
destroyed and dumaged a large amount of property, and thereby have
forfeited all just claim to the said monays and anngities to the United
Staress; and whersas it is just and equitable that the perrons whose
property hes been destroyed or damaged by the said Indians, or de-
stroyed or damaged by the trcops of the United States in said war,
should be indemnified in whole or tn part cut of the indebtedness and
annuities so forfeited as aforesaid: Therefors —

Be it enacted by the Sencte and House of Represeniadives of the United

Treaties with  Stofes ¢f dmerica dn Congress assembled, Theat all treardes beretofore
‘&‘-’ffm“ Stouzx In~ pade and entered into hy the Sisseton, Wahpaton, Medawakauton, aud

izns annulled e P 3 ) . - .
part, Wahpakeota bands of Sionx ¢ Dakota Indians, or any of ihem, with the
) United States, are hereby declared to be abrogated and annulled, so far

as said treaties or any of them purport tn impose any future obligation on
the United States, and all lands and rights of occupancy within the Btate
of Minnesots, and all annaities and claims heretofore accorded to said
Indians, or any of them, fo be forfeited to the United States.

Two thivds of  SEC. 8. And De tt further enacted, That two thirds of the balance re-
wunexpended au-  maining unexpended of annaities due and payable” to said Indians for the
‘c‘;‘;g;“m“i’ff;fié presant fiscal year, not exceeding one Hundred thousand dollars, and the
and appartioned ~ jurther sum of ane hundred thonsand dollars, being two thirds of-the annui-
amoug survivers {fas becoming due and payable to said Indians during the hext fiscal year,
of MAsesCI®E 5o hereby appropriated, and shall be paid from the Treesury of the United

States, out of any moneys not otherwise appropristed, to the commission-
ers hereinafter provided for, to be apportioned by them among the heads
of families, or, in case of their decense, among the surviving members of
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fanilies of the State of Minn
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shall take and return to the
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proper distribution of the ©
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seribed by the laws of the Ur
they shall entertain and heai
caih) of all and every perani
ans, and by the trodps of th
power to compel the attenda
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by them, as to their said c
times and places as will giv
nity of verifying their claim
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any reason to suppose that
power, and it shail be their
their knowledge, that the :
of the witnesses and the ex:
to writing, signéd and cerhi
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and shall he competent 10 ¢
Qea. 4. And be i Furih
their first session at Saint .
the first day of April se:
claims must be preseeied b
of September next, or the
commissioners shall meke
relating thereto, on or beid
Sec. 5. And be i furt
esive for their services anc
dred dollars each. And
to SUIRMOD Witneeses, Who
to be allowed by said comy
for his services, VY itness
- shall receive pay for alte
laws of Minnesota for witr
ing the expenses of said ¢
‘lars is hereby nppropriaies
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same.
Sec. b, dnd be it fur
immediately sfier the pas
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familiez of the Stafe of Minnesota who suffered damage by the depreda-
tions of the Sisseton, Wabpaton, - Medawakanton, and Wa[hJpakoota
bands of Sioux or Dakota Tndians, or by the troops of the United States
in the late Indian war in the State of Minnesats, not exceeding the sum  Limi( in time
of two hundred dollars to any one family, nor the actual dargages afore- and amount
said, and no maoneys shall be paid under this section except wpon thess
claims which shall be presented to sald commissioners on or before the
first day of Jong pextifor the payment of which the said commissioners
gball take and return to the Secretary of the Interior and to the Secre-
tury: of the Treasury duplicate vouchers therefor; certified by them,
i8R0, 8. dnd be il further enacted, Thal, for the purpose of making the' Three epmmis-
proper distribution of the moneys hereby appropriated for the pregent ';i:ir;isd‘ia be ap-

amoont of said. damagzes and the persons who have suffered the same, it

‘stiall Yie Taweful for the President, by and with the advice and copsent of

the Senafe, to appoint thres comfnissioners, not more than one of whom
shall be a resident of Minnesots, who shall take-an oath in the manner pre.
seribed by the laws ‘of the United States to faithfully discharge their duties ;  Duties.
they shall entertain and hear the complainis (in writing; duly verified on

- oath) of ull and every person aggrieved by the depredations of said Indi-

eng, and by the troops of the United States in said war; they shall have
power tn compel the artendance of witmesses, ard o administer the proper
oaths'to them to testify the truth; they shall bave power to compel the Powers.
claimants to be examined and erusscexamined om cath, to he admipistered '

by them, as-to their said claim; they shall hold their sessions at such  Sessions.

" times and plages az will give the persons complaining the fairest opportu-

nity of yerifying their claim with the least expense ; they shall take care
that no unjust or fictious claim shall be established ; and if they hava
any reasen to.suppose thut any such claim i3 presented, they shall have
power, and it shall be their duty, to procure any conntervailing proof, to

- their knowledge, that the same may be fually rgjected, The testimony  Testimony-

of the witnesses and the examination of the complainant shail be reduced
te writing, signed and certified by them, respectively, and shall, with the

- petition and all the papers relating to each case, with the findiaz of the
pE : pap g g

.commission, be transmitted to the Sacretarv.of the Interior for his ap-
prosal, rejection, or modification, to be by him laid before the next Con.
gress. A majority of the commission may select their presidiog officer, Presiding of-
and shall be dompetent to decide all questions arising before them. cRR
- Beo. 4. dnd b Tt further enacted, That said eommissingars zhall hold  First session.
their frst session at Saint Pater’s, in the State of Ainnesota, on or before
the first day of April pext, for the hearing of rlaimants, and that all
claims must be presenied to said commissioners an or before the first dAY  Limit of existe
of September next, or the same shall not be haard by them ; and the said erce of commis-
commissioners shall make and return theiz Anding, aod all the papers ™
refating thereto, on or befove the frst day of Deceraber next,

£C. 8. dnd e it further enacted, That sald commissioners shall Te«  Pay of commis
cetve for their services and expensss ihe sum of two thousand five bup. soners.
dred dollars each.  And they are suthorized to depule a proper person
1o summon witnesees, who shall be entitled to receive bis actual expenses, Summoping of
to be allowed by sald commissicners,and the sum of three dollars per day "messes
for his services. Witnesses aubpeenaéd in bebalf of the United States

‘vshall receive pay for altendanee, not to exceed the fess allowed by the payp.

faws of Minnescta for- witnesses attendiog justices” courts.  And, for pay- Covtingencies
ing the axpanses of said cormmission, the further sum of ten thousand dol- of comuission.
s i3 hereby approprinted out of the sald zanuides in the Treasury of
the United ‘States, or so, much thereof as may be necessary to pay the
sgme.

8zc. 6. dnd be & further enacied, Thas the Secretary of the Interior, This act to be
Immediately after the passage of this act, shall cause the same 1o be pulb- pablished ia four

i
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pewspapers in lished in Tour of the newspapers of the State of Minnesota which, In his
0 " L. - N 3 . - " - 3
fpﬂlmn, will give the most pablicity to the same ameng ibe people who
;?.qustt?"ired.'.ﬁjf sald }-:]Ieprecw.ﬂons, and give notice of the first meeting
of waid commissioners, the expenses to be paid out of the sum appropriv
atad in the next praeading section. :
S i NP ,
Punishment of  SEC. 7. And be ¥ firther enacted, That if the coroplainant, or any wit-

it

srfury. . wfifes {r aai . 1
patury ness festifying before said commissioners, shall be guilty of perjury, upon
; conviction thereof in tha proper courtof the United States, he shall suffer
the painz and pepalties prescribed by the laws of the United States for
thai offence, N

. oA
Commissioners  SFC- 8. dnd be 4 furiker enacied, That the said commissioners may
mey make rules, make rules, not incensistent with this aet, preseriving the order and moda

&e. App it . N .
of presenting, prosscuting, and proving said claims before them, which

rales shall be published in one newspaper in the city of Saint Paul and
one in S‘amt TPeter for at least two weeks prior to the first session of said
commission, to be beld at Saint Peter as directed in the fonrth section of
this act, and the expenses of soch publicztion shall be jﬁaid out of the
fund appropriated in the fifth section of this mot -
he(i';?i‘i iﬁ'g- fo IShcz 5. Ajrd be it further enacted, That the Seerstary of the Interior
P8 fo apart for . 18 Dereby authoriced to set apart of the publie Jands, not otherwise appro-
of the whites,  Prizied; eighty acres in severalty fo each individual of the before-named
bauds who exerted himself in reseming the whites from the late maseacre
m:t.ﬂ:bfi;me from gf‘ f{ud_ Indiaps. The Jand so set apart shall not be subject {o any tax,
&3, &e. forfeiture, or sale, by process of law, and shall not be aliened or dr’:?ised’
except by the censeni of the President of the United States, but shall bé
an inhertance o said Indians and their heits foravern ) N
Commissioners  O2C. 10. dnd be it furilier enacted, That said commissioners, before
fo give bonds.  antering npon the disecharge of their duties as such, shall give bonds in
the usual form to the Ubited States, in the sum of tweuty thousand
dollars each, with gond' and sufficient secarity, to Ge approved by the
Beeretary of the Trensury, faithfully to discharge their duties as such
and to account for any money which may come into their hands, o
Arr20vED, February 15, 1863, ~ '

- ~g . . a p

Teb. 20, 1833, CH‘BTJQL:EIS;;;'?E?? ;;ff‘-"“”g APfrcl,&matﬁgns[ Jfur the Construction, Presereanion, and

— (LIUQITS 37 eertt tfiealions and ofher Werks of Defenes jor the Te i irti-
ath of June, sigiteen huntéired ond siztyjour, of Defence or the Tear ending thirs

S .a?:’e it enacted by the Senate and House of Representatives of the United

N Py ) N . - S 2
far-}§$$§f~ns States of dmerica in Cﬁng.’:'es.: asszmdled, That the following sems be, and
Adeations: they are [ -~relly, approprinted, ont of any money is the Treasury not
otherviise ay . -risted, for the constmetion, preservation, and repairs of

; ceriain fortific. ~d other waorks of defence for the year eading the
Tt Sont thl%fxetbrm Jume, = hundred and sizty-four:
fort Montgom-  For Fort Montgduimiy, ¢ duilet &f Lalke Ch in, XX
) iy, ‘hampletn, New York, ane
btk hundred thousand doilars. ™~ d .m’ ' ’
Fart Knox, Far Fort Enox, as Nurrows' of Penobseot. River, Maine, one Jhundred

and fifiy thousand dollars. :
Renmebee Riven  Far fort at entrance of Kemnebew River, Maine, one hundred thousand

doilars,
Hog 1sland For firt oo Hoe Island Ledee, Pertla P - s,
a8 2 e, Portland Harbor, Maine, one dred-
Ledge. and Aifty thousand doilars, i SRS bundred
ForiPreble.  For new Fort Preble, Portland Harbor, Maine, ona bundred and fifiy

thousand dollars. . -
Fort Seaznl. For Fort Scammel, Portland Harbor, Maine, one bondred and fifty
thovsand dellars.
ot Constitu-  For new Fort Constitution, Portsmontl H ] shi
. 7 i s b Harbor, New IE iy FREALY
Lion. handred theusand dollars. . 7 Hampaiise: two
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For new Fort BcClary, Po
bendred thouzand dollars.

Faor Fort Winthrop and exte
Harbor, Massachusetis, fifty tho

For Fort Warren, Boston Ha
dallars.

For pérmsnent forts at Pr
hundred and fifty thousand dolla

For permanent forts at N
hundred and £fty thousadd dolls

For Fort Adams, Newport £

. dollars.

Fur permanent defences at I
dred and fifty tbonsapnd dolinrs,
Far %i;ﬁﬁonal fortifications
hundré®lihonsand dollars: 2
shall 0% be expendad unless
gite for a navy yard or naval s
. For Fort Schueyler, East
dallars.
For fort at Willet’s Paint,
‘hundred and Bty thonsand doll
“For fort on site of Fort Tar
dred thousand dollara.
For casemated battery on &
gand dolisrs.
For new battery near Fort
sand dollars, ]
For fort at Sandy Hook, K
dellars.
For Fort Delawarae, Delaw
For parnignent work, for T
thousand dollars.
For Fort Carroll, Baltimor
dollars.
For Wort Monree, Hampto,
Far Fort Wool, Hampton .
Jars. ’
TFor Fort Clineh, entraves
and Aity ihogeand dollars.
Tor Fort Taylor, Koy Wa
- For Fort detferson, Garde
lars, '
For naw fort at Tertugas,
For fort at Ship Island, G
five thousand dollars.
For Fort Jackson, Mississ
For Fort Saiot Philip, ¥
lars. ’
For fort st Fort Point, !
thousand dollars.
For fort at Aleatraz Jsle
dred thousand dollavs.
For defensive works in !
‘dred thousand dollars.
For contingencizs of fort:
ations, seven hundred thous
Tor tool and siege trains
thousand dollars.
+0L. xI.  Fre.—84
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v

consiructors, and all the civil estab.

and stations, one hundred and six

four dollars : Provided, That here-
i the Washington navy yard shall
the =alary of the civil engineer of
'3 three thousand doHars.

ars, and contingencies of the TUnited
1ousand eight hundred and eighty-

hase of nautical instraments, repairs
roements, and for the purchase of
for backing and binding tiie same,

atchman, porier, and lahorers ; for
-+ to buildings and enclosures ; for
i ostage. and siationery, dnd inei-

-
lollars: .
That there zhail be paid, out of
ise appropriated, the several certif-
of the Treasury Department to the
the Congresa and Cumberland, and
of Apuil second, eighteen hundred
vide for the equitable seitlement of
of the frigate Copgress and other

Nautical Almanae, twen ty-

That the second section of the act
wease of the Navy,” approved July
tty-one, shall be so construed that
which may be made, of acting as-
are hereby raiified and confirmed as
the retaen of the vessels in which
iil the suppression of the present
@ry; and the rate of compensation
1 is hereby, legalized and approved.
That the Secretary of the Navy be,
se in such manner as he shail deem
, the flour required for paval usa ;
ked from this flour by special con-

', That every .assistant paymaster

Uowed a clerk, with the compensa-
ven by law to the clerk of a pay-
Provided, That clerks shall i

{wasters ip vessels having%iinple-
sling in supply steamers a#Store-

‘'hat the act tr increase and 1 gulate
ates, approve. Tune frst, eighteen
15 it respects boatswains, guanars,
¥, as to allow to those officers such
as they wouald be entitled to, had
ihe dates of their appointments or
ive grades, instead of the date of
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Criz, CXIX. — An dot for the Removal of the Sisselon, Wahpaton, Medmuwukumon, Merch 3, 1863,
. aad TWakpakeota Bands of Sloux or Dakota Indians, end for the Disposition of their

Lands in. Minnesota and Dekota.

B it enactsd by the Senate and House of Representatives of the United -
States of dmerica in Oongress assembled, ‘That the President is authorized " L]a}::l?istsagfra;sg
and hereby directed to assign to and set apart for the Sisseton, Wahpaton, st‘:te.wb“sié.n_
Medawakanton,-and Wahpakoota bands of Sioux Indians a tract of up- o4 ceztain baids
accupied land outside of the limits of any state, sufficient in extent to of Sloux’I_ndmus.
enable bim to assign fo. oach member of said bands (whq are willing to  Quantity.
adopt the pursuit of agriculture) eighty acres of good agricultural lands,
the same to be well adapted to agricultural purposes. _ )

Sec. 2. dnd be it jfurther enacted, That the several tracts of land m%e:ﬁr&l:tr::n; of
within the reservations of the said Indians, shall be surveyed, under the ['C urveyed.
direction of the commissioner of {he general land-cfice, into legal subdi-
visions to conform to the surveys of the other public lands. And the i
Secreiary of the Interior shall cause each legal subdivision of*the said ;-mﬂe?fsiunp.’”s'
lands to be appraised by discreei persons to be appomted by him for that joies
purpose. And in each justance where there are lmprovetr}ents BPOD 20Y - Tmprovements.
legal subdivision of eaid lands; the improvements shall be ‘sep:u-afelf ap-
praised. But pno portion of the said lands shall be subject to pre&mption,
settlement, entry, or location, under any act of _0011g1:e553 ug!es; the party
preémpting, settling upon, or locating any portion of said lands shall pay
therefor the full appraised value thereof, including the value of the said
improvements, under such regulations as hereinafter provided. N N

Scc. 8. dnd be it further enacted, That akier the survey of the sa'ld h:‘-?zs:c; =§:2‘3};;n
reservasions the same shall be open to preémption, entry, and sctilement i m‘ngmpziDE‘
the same manner as other public lands: Provided, That befpx_'e any person eaury, and setfle-
shall be entitled to enter any portion of the said laads by predmption or mf‘t;:-‘

ywis A ir - he highest bidder, at ¥ =0 may pre-
otherwise, previous to their exposure to sale to t g s empt, K.
public outery, be shall becomwe an actual bona fide seitler thereon, and
shall conform to all the regulations now provided by law in cases‘of pre-
emption ; and shall pay, within the term of cne year from the date of his
settlement, the {ull appraised valoe of the land, and the improvements
thereon, to the land officers of the district whe;e the said lands are sitnated. " )
And the portions of the said reservations which may rot be setiled upon, solti\ n?tp?;g"c' &
ds aforesaid, may be sold at public 2uction, as other public lands are sold, (800 k
afier which they shall be subject to sale at private eniry, as other public
lands of the United States, but no portion thereof shall be sold for a som
less than their appraised value, before the first of Januvary, Anna Dowint
eighteen hundred and. sixty-five, nor for a less price than oue dollar and
twenty-five cents per acre, until otherwise provided for by faw. . Drocesds of
Sxc. 4. And be it further enacted, That the money arising from smg salooceads of
sale shall be invested by the Secretury of the Interior for _t.h'e be:neﬁt OF how to be ap-
soid Indians in their oew homes, in the establishing them in agriculiural plied.
pursuits : Provided, That it chall be lawiul for said Secretary to locate any
meritorious individual Indian of said bands, who exerted himself fo save
the lives of the whites in the late massacre, upon said lands on which the
improvements are situated, assigning the same to him to the extent of
eighty’ acres, to be held by such tenure as is or may be provided by h-:.(i
And provided, further, That no more than eighty acres shall be awarde
.to any one Indian, under this or any orther_ R.Cb' I romaal <o
SEc. 5. dnd be 1t further snacted, That the money to bfz agném_ ¥ api; prfa?&gggfo?& o
propriated for the benefit of the said Indn:}ns shall be expen led fn such B e to
-manner a3 will, in the jndgment of the Secretary of the Iq_uenor, best be expanded.
advance the said Indians in Agriceliural and meehanical pursaits, and en-
able them to sustain themselves withoat the aid of the government; but
no portion of said appropriations shall be paid in money to said Indians.
Aud in such expenditure, said Secretary may make reasonable discrimina-
tion in favor of the chiefs who shall be found faithful to the Government

When subject
to preémption.

No partto be
paid i1 money.
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I m?;;:l;gﬁ“ﬁ;ﬁﬂ of the Tinited St;a'tes, m‘:d_eﬁﬁcié{nt in maintaining its authority and the
chiefs. © peace of the Indians. Said Indians shall be subject to the laws of the

- Tndians to be L nited States, and to the criminal Jasws of the state or tersitory in which

: subject to laws,  they may happen to reside. They shall also be swbject to suck rules and

an?infe, ; ‘r::[lgjla regulations for their government as the Secretary of the I_nt‘erior- may

They eapnot. preseribe; but they s_haIl be mcap_a‘ola of mukmg any valid civil contraact

makezvazlia  With any person other thar a nalive member of their tribe. without the

. 3 civil contract, &c. consent of the President.
- Eduacation

The Secretary of the Intevior =¥ i1 also make
reasonalile provizion for the education of said Indians
capacity and the means at his command.

, according to their
ArrrovED, Mareh 3, 1363, |

March 8, 1863.  Cmasr. OXX. — da Aot 5 provide for the Collection of abandoned Préperty und for the
T Prevention of Frauds in insurrectionary Districts within the United Stotes.

Be it enacted by the Senute and House of Representatives of the United

Special agents  Staies of dimerica in Congress assembled, That it shall be lawful for the
L0 oneiee a;’_ld Becretary of the Treasury, from and after the pussage of this act, as ke
doned orcaptared Shall from time to time see 2, to appoint a special agent or agents to re-
property fi cer-  geive and collect all abandoned or captured property in any .state or ten-
to states. ritory, or any portion of any staze or territory, of the United States, des-

ignated as in insurrection agajnst the lawful Government of the Ugitad
States by the proclamation of the President of July fivst, eighteen bhundred
and sixty-two: Provided, Thit such proparty shall not include any kind or
description which has been wsed, or which was intended to be uzed, for
waging or carrying ou war against the United States, such as arms, ord-
nance, ships, steamboats, or other water craft, and the furniture, forage,
military supplies, or munitions of war.

Such property Suc. 2. dnd.be i further enceted, That any part of the goods or prop-
m%?tb;S :P.Dr?{l_ erty received or collected by such agent or agents may be approprinted to
Reo orsold st . public ase on dus appraisement and certificate thereof, or forwarded to any

ublic auction in place of sale within the loyal states, ns-the public interests may raguire ;
oyel Stals. and all sales of such property shall be at auction to the highest bidder,
and the proceeds thereof shall be paid into the treasory of the United

States. :
Sec. 3. And be 1t further enacied, That the Secretary of the Treasury

Proviso.

Baond of épe«.ial

agenls. may require the special agents appointed under this act to give a bond,
with such securities and in such amount as be shall deem necessary, and
to require the increase of said amounws, and the stengthening of said
seenrity, as circumatances may demand; and he shall also cause a book
k-Bzoks tobe. or books of account to be kept, showing from whom such property was
ep

. received, the cost of transportation, and proceeds of the sale thereof,  And
Owners of such any persen claiming to have been the owner of any such sbandoned or
%?rj‘;ﬁp‘:;?é;}:?;:“e captured property may, at any tiwe within two years after the suppros-
cw?t of cizims.  8i0m of the rebeliion, prefer bis claim to the proceeds thereof in thée conrs

Tpen what of claims; and on proof fo the satisfaction of said court of his owner-
proefmay re-  ahip of said property, of his right to the procesds thereof, and that he has
pover: never given any aid or comfort to the present rebellicn, to receive the res-

idee of such proceeds, after the deduction of any purchase-money which
may have been paid, together with the expense of tunsportation and sale
of said property, and any other lawful expenses attending the disposition
thereof.

Property com-  SEC. 4. And be it further enacted, That all property coming inio
ing into foyal =~ gy of the United States not declared in insarrection as aforesail, from
states from states " L¥, s . P .
in insurrection,  Within amy of the states declared in insurrection, through or by any other
except through  person than any agent duly appointed under the provisions of this act, or
special agents,

heela oog°n% ¥ under a lawful clearance by the proper officer of the Treasury Depart-
Proceedings oy 2260 shall be rconfiscated to the use of the Government of the United-
m  States. And the proceedings for the conderanation and sale of any such

cendemnation
2ad sale,

THIRTT-SEVENT
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