
May 29 2013



'l'AIJli lfl' OF' CO.N'l'I.,N"B.,S.' » .. ..~_t_'J __ , _, ~ _ ~I ~ Jt i.. 

STATEMENT 01:;' lSSU ES PRESENTED ................................................ 2 

STATEMENT OF Tl-TE CASE ............................................................ . 

A. Statement of I,' acts ................................................................ .4 

Al~C]LJMEN'T ................................................................................... 9 

A. Summary of Argument. ........................................................... 9 

B. Argun1ent.......................... . .............................................. I 0 

I. The District Court Correctly Determjnecl ]t Possessed Subject 

Matter Jurisdiction Because The Probate Involved A Resident 

Of Cascade County And Property Which vV<~s At all Times 

Located Within Cascade Counly .................................... 7 

II. The District court Property Ordered The Establishrnent Of A 

Constructive Trust Against The Estate And In Favor Of The 

Ah-On-Te-vVays Band Because The Flag \Vas Originally Given 

To The Band As A \Vholc And lias Historically Been Cared 

For By K.ccpcrs On Behalf And For The Benefit Of The 

l3and ...................................................................... 8 

C:ONCLUSION .............................................................................. 17 

CERTIFICATE OF MAILING ............................................................ 1 8 

CERTIFICATE OF COMPLIANCE ..................................................... 19 



TABLE OF AtJTHORII'IES 

CASES: 

E'ckart v. Hubbard, 184 JVJont. 320, 325, 602 P.2d 988, 991 ( 1979) ............... 13 

Eckart, 184 Mont. At 326, 602 P.2d at 991 ........................................ 13, 14 

Hovvardv. Dalia, 249 Mont. 316,318,815 P.2d 1150, 1151 (199l) ............... 15 

ln Re E';Late (~j'Big Spring, 2011 MT 109, ,f 20, 360 Mont. 370; 255 P.3d 
121 ........................................................................................ 10,17 

ln Re Estate of Big 5,'pring, ~f 28 (citing Cohen's Handbook at §§ 6.01-·6.03) 
............................................................................................... 10, 17 

In Re Estate q(Big Spring,~! 4 ........................................................ 11, 17 

In re Estate ofi\1 cDernwtt, 2002 MT 164 ~l 22 .................................... I 2, J 3 

In re E'state ( ~/' lvf cDernwtt, 2002 MT J 64 11 25 ......................................... 13 

In re Estate r~('AfcDermott, 2002 MT 164 fi 26 ......................................... 14 

Lawrence v. Clepper, 263 Mont 45, 52--53, 865 P.2d 1150, 1155-1156 ( 1993 ) ... 14 

Lawrence, 263 Mont. At 5J, 865 P.2d at 1156 .......................................... 14 

N. Cheyenne Tribe v. Roman Catholic Church, 2013 MT 24, ~ 39, 368 Mont. 
330, 296 P.3d 450 ........................................................................... 13 

Ruegsegger v. Welborn, 23 7 Mont. 317, 321,773 ...................................... 15 

Textana, Inc. v. Klabzuba Oil & Gas, 2009 J\1T 401, P41-P44 ...................... 15 

jj 



OTHER AUTHORITIES 

Montana Probate Code * 72-1-201(1), 1\IICA (2011) ................................... 11 

Restatement of Rcslitution 9 1 com. e (1937) ........................................... 14 

§ 3-2-204(5), MCA (2011) ., .............................................................. 12 

§ 72-33-108(3), MCA (2011) .............................................................. 13 

§ 72-33-219, MCA (20 11) ................................................................. 13 

iii 



APPEARANCES: 
2 

3 

4 

5 

Neal P. DuBois 
Sutton &. DuBois, PLLC 
1 5th Street North 
P.O. Box 1348 
Great Falls, Montana 59403 

6 
Ph: 406.771.7477 

-; I Fax: 4060727.1812 

8 

9 

10 

11 

12 

13 

14 

lei 

.t~ __ (_~--~ .. -J.J .. C~~¥{;:_~-~? __ ~_:! __ t __ t_~--- ----~-:1 .. ~: __ t._.i __ t:J .. l2._\_! __ ~ .. t:~--~~~; __ ~) __ !l!. 
Attorneys for Mike Gopher, 
Appellee 

Carey Ann Shannon 
Deputy County Attorney 
Cc1scade County Attorney's Office 
121 4111 Street North 
Great Falls, Montana 59401 
Attorney for Public Administrator/PR 

Melinda Gopher and Blair Gopher 
P.O" Box 361 
l\llissoula, Montana 59806 
Appellants, Pro Se 

Glenn R. Gopher, Miranda Gopher, 
and I\1ary Gopher-Parenteau 
P.O. Box 3404 
Great Falls, Montana 59403 
Appellants, ProSe 

16 STATEl\1ENT OF ISSUES PRESENTED 

17 1. Whether the district court was correct in determining it possessed subject 

18 maHer jurisdiction over a probate matter regarding a resident of Cascade County 

19 and personal property which at all times relevant was located within Cascad 

20 County. 

21 2. Whether the district court clearly erred in its findings which lead to 

22 instituting a constructive trust regarding property which had historically been held 

23 by its possessor for the benefit of an identifiable group of people, the Ah-On--Te-

24 Ways Band of Indians. 

2s STATEJVIENT OF THE CASE 
I 

26 Dorothy Gopher passed away on or about October 2, 2008, intestate. Thel 

27 only identifiable property which is subject to this probate is a thirteen star flag o 

28 great historical value to the Ah-"OnTc-Ways Band of Indians. The parlics in thL 

APPELLEE'S OPENING BRIEF- 2 



1 

2 

J 

4 

li ,, 
I 

case arc members of this Band, along with many other descendents of Chief Ah­

On-Te-Ways. I 

On July 22, 2010, Mike Gopher filed his Application for Jnforrnal Prubat I 
and Appointment o{ Personal Repres'Clltafive to Dorothy Gopher's Es!clte and was 

appointed as such on that same date. Mike's siblings contested his appointment 

6 and sough! Glenn Gopher as an alternative to be appointed Personal 

7 Representative. The district court, after a hearing, removed Mike Gopher <:L' 

s Personal Representative and appointed the Cascade County Public Administrator, 

9 Gerald BolancL as Personal Represent<:ltivc. 

10 On September K, 2011, Mike Gopher filed a j~1otion Rc(jllesting Declaration 

11 of' Property as NmT-E\·tate Properly and Trust Establislunent which outlined his 

12 position that the thirteen star flag, the sole property in the Estate, did not actually 

u belong to his deceased mother, Dorothy Gopher, at the time of her death, hutJ 

14 rather, she held the flag as a "Keeper" or trustee ror lhe benefit of the Ah-On-Te­

Js Ways B:md of I ndi::ms. Mike's siblings, through Glenn and f\ilclinda Gopher, 

16 

18 

19 

20 

21 

22 

24 

25 

2.6 

7.7 

2S 

I. 

argued to the contrary and purported the heirs of Dorothy Gopher had the right to 

exclusive ;md outright ownership of the flag. This dispute was the subject of the 

ultimate evidentiary hearing which occurred on August 16-17, 2012. 

The Appellants filed a motion on August 15, 2012 and again on August 24, 

20 12 with the district court requesting dismissal based on a theory 1 he court lacked 

jurisdiction, purportedly because the district court's assumption of jurisdiction 

\Vmdcl somehow infringe upon tribal self-government regarding the Blackfeet 

Tribe. ;\ppcll:mts attempted to subvert two years of district court proceedings in 

this case by filing a probate action in !he Blacl.:feet tribal court in August of 2012,
1 

just days before the final hearing and well after multiple court filings and hearing~ 

had been h~ld b~forc th~ cli~.tr.·ict ~0\I.rt. . T~1e district court issued its or.dcr denyin~ 
Appellants motion to dismiss on JUnsdtct tonal grounds on October 31, 2012. fhel 

Blackfeet Tribal Court issued an order February 26, 20! 3, which stated, in relcvanil 
I 



1 1 part, ''[tlhis Court docs not assert subject matter jurisdiction over the thirteen sta1 

2 flag <Jt this time as the dispute has never been within this court's jurisdiction". 
I 

4 

5 

6 

7 

8 

C) 

10 

' The Appellants filed their opening appellate brief February 7, 20 l3, prior to 

preparation or filing of the Transcript on AppeaL Appellants have failed to cite to 

the district court record and have inserted facts which are not supported by th · 

record. The Clerk of the Supreme Court issued a Notice of Filing pertaining to the 

district court record on March 25, 2013 whjch granted Appellants additional time/ 

lo file a proper openjng brief. The Appellants have failed to file a proper brief ;wdl 

are apparently relying upon lhcir February 7, 2013 brief. 

STATEl\1ENT OF J!'ACTS 

1 L This probate action is ahoul the ownership of a thirteen star nag which was 

12 lj g,iven to. the Ah--On-Te-Ways Dand of I.ndians long ~1go. (Sc~-r~indings u(:~·act, 
n Concluswns· u/ Law, and Order dated Nov. 2, 2012, FOF 'TI 1). fl11s flag was m the 

14 possession of Dorothy Gopher at the time of her death: locked away in <J lock box 

1 5 at the Great Falls Pirsl [ntcrstate Bank main branch. (Sec Findings of' Fact, 

16 

J7 

18 

J 9 

20 

21 

Conclusions of Lmv, and Order dated Nov. 2~ 2012, FOF 'TI 1 0). Dorotl1y Gophe1 

passed away on or about October 2, 200k, intestate. ld. H is undisputed that, 

Dorothy Gopher was a resident or and domiciled in Cascade County, Montana atj 
I 

the time of her dcJth. !d. The parties in this action are Dorothy Gopher's! 

surviving children, each of whom \VOuld benefit in the event the flag vverc to have\ 

been solely owned by Dorothy Gopher at the time of her death rather than 

22 ptlsscssion by Dorothy in the capacity of a trustee on behalf of the Ah-On-Te-

23 1 Ways B<md. (Transcript, VoL l) 29:22 30:15). It is IVlikl~ Gopher's unselfish 

:2 4 

25 

26 

27 

28 

contention that his rnother~ father and other ancestors who have served :1s a .Keeper 

of the flag never owned the flag, but rather held the flag in a trustee C<lfmcity on 

behalf of the Ah-On-Te-Ways Band. 

The Ah-On--Te-Vvays Band of Indians is named after an Indian Chief of the 

Ojibwa from the Great Lakes region. (Transcript VoL H, 121: 16-25). Chief Ah-

APPELL~~·s OPENfNG CRIEF- 4 
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On-Tc~-\Vays was a peaceful leader who refused to have his people forced to Jive 

on a reservation. (Transcript Vol. 11, 122:17-21 ). In recognition of his peaceful 

leadership and pledge not to fight against the United Stales, Chief 1\h--On-Te--Ways 

vvas given a thirteen star flag by the United States military, which, when displayed, 

allowed Chief Ah-{)n-Te-Ways' Band safe passage. (Transcript, Vol I, 36:5-20; 

JR: 1-20). This flag became a symbol and identifier of the Ah-On-Te-- Ways Band, 

and continues in this regard to lhis clay. 

In I 933, the thirteen star flag was in the possession of K 1 year old 0-Mis­

Chi-Kos or "Frenchman", a son of Chief Ah-On--Te-Ways, who brought the flao 

rrom Canada to the Rocky Boy Reservation in Montana during a Sun Dance. 

(Transcript, Vol. II, J 22:22.- J 23:5; and Exhibit 1 attached hereto and admitted in 

evidence in the. lower proceedings as Exhibit D). This historical event was 

documented by Montana author Frank Lindenmm in this article "\Vho \!Vas This 

Soldier Chief'. !d. It was at this 1933 Sun Dance that Frenchman passed on thej 

duty of "Keeper" of the J 3 star flag to his nephew, Jim "Loudthundcr" Ciophcr. /d., 

Jim "Loudthundcr" Gopher brought Lhc thirteen star flag to Hill 57, ani 
I 

Indian community which was located on the outskirts of Great Falls, Montana. 

(Transcript, VoL II, 142:22- 143:() ). The flag remained in the Hill 57 community 

for many years, until the most recent "Keeper", Dorothy Gopher placed it in 

various safety deposit boxes at local banks in Great Falls, most recently a safety 

deposit box in the Great Falls First Interstate Bank main branch where it remain.: 

today. (Transcript, Vol. H, 143:7-20). There is no evidence the fh1g has hccn kept 

in any place other th;111 Cascade County, Montana since it was brought to the 
. }000 ' county lll ;~_-u. I 

TIH.-:re is some dispule regarding which of Jim "Loudthunder'' Gopher's! 

children first possessed the flag as a successor Keeper, but il is undisputed that! 

after Jim "Loudthundcr" Gopher's death in 1946, his wife, fviary Chippewa kept 

the flag and ultimately, it ended up in the possession of Robert Gopher, Jim and 



1 

2 

3 

I 

Mary's youngest son and the !Other of the parties to this action. Robert GophJ 
i 

di.cd. October 2,_ 199K, failing to pass the rcspons~bility _of Keeper of the flag to anyl 
ot h1s adult dnldren. Robert Gopher had a W11l wh1ch was never probated <ttHJI 

which is not at issue in this case. His wife, Dorothy Gopher came inlo possession 

s , or the flag following Robert Gopher's death and, she too, failed to pass the 

6 responsibility of Keeper of the flag to any of her adult children. There is no doubt 

7 

8 

9 

LO 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II 

that, should she have determined any of her children were responsible enough in 

her judgment to keep the flag, she could have granted such an honor to one of 

them. There is no evidence presented as to her reason for not choosing a m~\v 

Keeper prior to her death. It is now up lo the Courts to determine a rcsponsibl· 

successor Keeper, or trustee, to the flag. 

The thirteen star fle:w. has never been within the boundaries nf the Blackfee 
'--' 

Indian Reservation. (Transcript, VoL H, 177:7--14). Nur is there any indication the 

flag has any significance to the Blackfeet Nation whatsoever. (Sec Exhibit 2, p. 2,, 
I 

the Blackrect Tribal Court's Feb. 26, 2013 Order regarding Dorothy Gopher's! 

Estate, attached hereto). Although Appel1ants attempted to usc the Blacldee1j 

Tri hal Court to gel a rou nJ the j urisJ iclion of the district court, lhe Black fee I Triba II 
Court issued an order February 26, 2013, which stated, in relevant part, "[tJhts 

Court docs not assert subject matter jurisdiclion over the thirteen star flag at lhi.· 

time as the dispute has never been within this court's jurisdiction". (Sec Exhibit 2, 

attached hereto). By Appellants' own admission, Dorothy Gopher did not reside 

on the Blackfeet Reservation at the time of her death and the JlaP: is located "ofl 
'-·' 

reservation''. (Sec Appellants' Opening Brief, p. 4). 

Although the Appellants contend the tlag is a "sacred bundle", they have not 

presented any evidence to this effect. Appellants did not present ally evidence ot 

any sort of religious significance or ccrcroonics at which the flag has been 

historically used. This claim is simply a red herring. 

1\PPSLLEE' S Ol'ENHJI; Hl< :c;:c - 6 



1 The parties' f~lthcr, an undisputed Keeper of the !lag, characterized the 

2 nature of his possession on several occasions. In a letter dated December 15, l 955 

3 and which was admitted as Exhibit A by the district court, Robert Gopher wrote to 

4 the Sub-committee on Indian Affairs, U.S. Congress, in part: 

6 

7 

p, 

10 

11 

12 

13 

14 

lS 

16 

l7 

18 

19 

20 

21 

22 
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24 
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26 

27 

28 

Only once did our band make talk with the government. It was the 
time we received the flag with 13 stars for giving a pledge that •ve 
would not fight againsl the United States. ll was a flag with an 
American eagle sewn on with linen lhrcacl. The flag protected our 
band wherever it wenl to live and hunl. lVe always moved from the 
place where the sun rises and moved west. The flag is in the 
possession of Lout Thunder (Gopher) family on Hill 57. It is a proof 
that the U.S. Government recognized us once as an American Tribe. 

(Sec Exhibit J, attached hereto and admitted as Exhibit A in the district court 

record; and Transcript, VoL I, 36: 1-20) (Emphasis added). 

In a Jetter dated January 19, 1961 from Robert Gopher to the "Honorabld 

Mike Mansfield" at the U.S. Senate, the parties' bthcr wrote, in part: I 

We arc writing this letter in the jntcrests of the Anantaays [sic] Band 
of Chippewa ·rribe .... Our Band was given a peace .flag, which we 
sti]l possess. This nag \V<lS a token of our friendship with the United 
States Government. We were lo display this flag to the Union 
Soldiers to secure our safety and show our friendship. 

(See Exhibit 4, aUachcd hereto, admitted as Exhibit B in the district cour1 record; 

ami Transcripl, Vol. I, 36:21- 38:20) (Emphasis added). 

·rhe Appellants have not refuted their late father's characterization oJ 

mvners:1ip that ~he. entire Band was given this. flag. The Appel.lants only put onj 

one Witness, s1bimg and Co-Appellant Bla1r Gopher. Blau supported thcj 

contention that the fl;1g is owned by the entire Band. 1 

Cross E·:xanliDation of Blair Gopher: 
Q If your clad ever referred to the flag as belonging to the 

entire band, would you agree with him? 

hPPELLEE' OPENING BRIEF - 7 
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6 
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') 

10 

11 

12 

13 

14 

15 

A M-hm. Yes. 

0 Can vuu turn to - - I'm noinrr to hand ' 10U Exhibit 1~. ~- J b .__, _r 

Now, this is a letter that's previously admitted, written frorn your 
father to Mi kc Mansfield. And it says in the micldk of the first 
paragraph, 1 quote, ''Our band was given a peace flag, which we still 
possess."' Djd l read that correctly'? 

Right. 
~-

A 

() Do you <tgree with that statement that your f<tther wrote? 

A 

0 Do you agree that our band refers to the Ah-On-Tc-vVays 
Band? 

A Yes. 

(Sec Transcript Vol. Ii, 176:5-22). Blair Gopher's Cross Examination continues: 

0 Do you believe that your family h<1S the right to sell the 
16 flag? 

17 

1 0 

" 

21. 

22 

24 

26 

27 

I 

I 

A No one has that right. 

Q So if the court gives this flag to you and your brothers 
and sistcn;, you guys could not all collectively sell this flag? 

;\ No. 

(Sec Transcript Vol. IL ! T/:24- 17S:5). 

Melinda Gopher never took the witness stand, nor was she ever sworn in to 

testify. The evidentiary hearing was filled with improper testimony hy Melindaj 
I 

Gopher and she was admonished numerous times to ''ask questions" rather thanj 

testify. The co invited lv'Ielinda Gopher to lake the stand if she vvishccl to testify.! 

(Sec Transcript Vol. IT, 170:2-6). l\llclinda Gopher went on with her attempt to 

insert testimony without taking lhe slan<J and without being subject to cross 



1 I examination, up to, and including, her closing argument where she turned her back 

2 to the district court and scolded the observers in attendance. Mil(c Gophc1 

3 respectfully requests that anv 
.I 

uns\vorn testimony by Melinda Gopher be 

4 disregarded. 

5 SUMMARYOFARGUMENT 

6 The three factors vvhich must be considered in a court's determination o! 

subject matter jurisdiction when a court is presented with Indian law principles 

s clearly favor, if not require, exclusive jurisdiction by the district court. District 

g court jurisdiction is supported by the following facts: (1) Dorothy ClophGr died <1 

10 resident of and domiciled in Cascade County; (2) the only propcny subject to the 

11 I probate proceedings \Vas a thirteen star flag, personal property, which at all tin1cs 

12 I relevant was kept in Cascade County and which had never been within the 

13 boundaries of the Blackfeet Reservation; (3) the flag is not "trust property" m 

14 property of any other nature vvhich affects tribal self-government, in partjcular, the 

15 self-government of the Blackfeet Nation; <lnd (4) the Blackfeet Tribe, through its 

16 tribal court, issued an order which clearly states the Tribe's position that th' 

17 dispute regarding the flag "has never been within [the Blackfeet Tribal] court's
1 
1 

18 jurisdiction". These facts leave no doubt the district court possessed subject matterj 

l'J 

20 

I 

jurisdiction in this case and, [or that reason, Mike Gopher respectfully requests thisl 

Court affirm the district court's determination it properly exercised and posscsscciJ 
i 

21 subject matter jurisdiction in this probate action. 

22 The district court has broad discretion afforded by the pri nciplcs of equity to 

23 , impose a constructive trust. A constructive trust arises when a person holding title 

24 

25 

26 

27 

28 

to property is subject to an equitable duty to convey it to another on the ground tha 

the person holding title would be unjustly enriched if he were permitted to retain it. 

Dorothy Gopher, the decedent, was never the "owner'' of the thirteen star flag, bul 

rather, she held the flag as a "Keeper" on behalf and for the bend1t of the Ah--On · 

Tc-Ways Band of Indians. The testimony at the ultimate evidentiary hearing was 

ArPELl ' OPENING BRIEF - 9 



1 undisputed that the flag belonged to the entire Ah-On-Tc-Ways Band. H was 

2 undisputed that the Keeper of the tlag has no right to sell the llag. The parties' 

3 deceased father and former Keeper of the flag~ Robert Gopher, by his own1 
i 

4 1 admission indicated on numerous occasions that the flag was given to the Ah-On·-1 
' I 

~. I Te-\Vays Band as \Vholc. If the Estate of Dorothy Gopher possessed sole 

6 ownership of the flag, with the right to sell or olhenvisc keep the flag from Ah-On-

7 1 Te-Ways Band members, the heirs of Dorothy Gopher would be unjustly enriched 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

I 

by allowing them paramount property right as opposed to the Band members' who 

are historically interested in the flag. Mike Gopher respectfully requests this court 

affirm the disu·ict court's order establishing a constructive trust in favor of the 

Band. 

L THE DISTRICT COURT CORRECTLY DEl'ERMINED I 
POSSESSED SUH.JECT MATfER JlJRJSDICTION BECAlJS 1 

THE.: P·I.{OB··.ATE. INV(·H·_.~'.'ED A. RESIDENT. OF ... CASCA.DI~{ 
COUNT'Y AND PROPERTY WHICH WAS AT ALL TIME,' 
LOCATED VVITHlN CASCADE COUNTY. 

crhc standard of review regarding a district court's decision 011 a motion j( 
~ '-

18 I dismiss for lack' 0 r Sll bjccl matterjuri~diction is de novo. In Re Estate of IIi,\ 

19 ; :-,pnng, 20 tl I'v'll 109, '11 20, 360 Mont. J /0; 255 P.3d 121. Three factors must be 

20 11 considered in a court's determination of subject matter jurisdiction when a court i, 

21 

22 

23 

24 

25 

26 

27 

presented with Indian law principles and issues: (1) the status of the parties, (2) 

the status of the property where the dispute arose or took place, and (3) whether the 

regulatory or adjudicatory state action is criminal or civil in nature. In Re E'l'tate o · 

Big ,\'pring, 'if 28 (citing Cohen's Handbook at §§ 6.0 1-6.03). 

In Big ,)'pring, the facts are inapposite to those presented here. In B(~ 

SjJring, the decedent was an enrolled member of the Blackfeet Tribe who died 

domiciled on the Blackfeet Reservation and the property at issue was located 

whoJiv within the exterior boundaries of the l3lackfcet Reservation. In Re E'state Ofl ; , I 

APPELLEE'~ OPENING BRIE - 10 



1 

2 

Big S'pring, f!T 4. The only similarity between Big Sprillg aml this case is tha1j 

Dorothy Gopher at the time of her death was an enrolled member of the Blackfc<) 

Tribe. However, the differences between the cases arc dispositive. 

4 The Montana Probate Code applies to ''the afi~1irs and estate of decedents ... 

,, 111 this state.'' ~ 72-1-201 ( 1 ), MCA (2011 ). Further, the code confers subject 

6 matter jurisdiction upon the district court. "To the full extent permitted by lhc 

7 constitution, the court has jurisdiction over all subject matter relating lo ... estates 

s of decedents, including ... determination of heirs and successor of decedents." ~ 

9 72-l-202(l)(a), MCA (2011). 

1 o The question as to whether the district court possessed and properly 

11 exercised subject maHer jurisdiction in this matter can be quickly dispensed of. 

12 The facts in this case clearly show: (J) Dorothy Gopher died a resident of and was! 
I 

u I domiciled in Cascade County; (2) the only properly subject to the probatej 
I 

111 proceedings was a thirteen star t1ag, personal property, which <lt all times rclcvantj 

15 was kept in Cascade County and \vhich had never been within the boundaries ol 

t6 the Blackfeet Reservation; (3) the Jlag is not "trust property" or property of an_, 

17 other nalurc which affects tribal self-government, in particular, the self­

Is government or the J3lackfcet Nation: and (4) the Blackfeet Tribe, through its tribal 

19 court, issued an order which clearly states the Tribe's position th::1t the dispute 

20 regarding the flag "has never been within jthc Black feet Tribal] court's 

21 jurisdiction". (Exhibit 2, attached hereto). 

22 There is no part of the three part test cslablishccl by Big Spring which favors 

n exclusive jurisdiction of the Blackfeet Tribal Court or the lack of jurisdiction of the 

24 dislrict court. It is true that Dorothy Gopher was an enrolled mernbcr of the 

25 Blackfeet Tribe, but she was also a citizen of the State of Montana and resided 

26 outside the boundaries of the Blackfeet reservation, in Cascade County, Montana, 

:: II :111a ;c; ::;:~, 1~a: ~:e: ~ait•~ c:~~:"~ ~" ~~ ~ 1~1~: 1: ,:~~1 1;:;~ ~." ~;;:: ";i ~ ~ .~:,::',:~~ :~: 1 ~~,:,:: :1: 



1 County, Montana where Dorothy (:Jophcr resided for many years and died intestate.: 
• I 

2 The nature of the action is civil and has nothing to do with the Blackfeet Tribe's! 

3 self-governance, which is supported by the Tribal Court's Order indicating it lacks! 

1 jurisdiction over the dispute regarding the flag. 

s Appellants' contention that the district court lacked subject matte1 

6 jurisdiction is completely without merit and essentially asks this Court to establish 

7 that enrolled members of an Indian Tribe have no right to have their property 

8 probated by a Montana state court, despite \vhethcr or not they resided on an Indian 

9 reservation or whether or not their property was even located within the boundaric.· 

10 of an Indian reservation. 

11 There is absolutely no doubt the district court possessed subject matte I 
I 

12 jurisdiction in this case. Mike Gopher respectfully requests this Court affirm the 

u district court's determination it properly exercised and possessed subject matte1 

l!l jurisdiction in this probate action. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

n. THE DISTRICT COlJUT PROPERLY OUDERED 'fHE 
ESTAULISHIHENT OF A CONSTRUCTIVE TRtJST AGAINS'I 
THE ESTATE AND IN l~'AVOR OF THE AH-ON~TE-\VAYS BAND 
BECAliSE THE FLAG VVAS OIUGlNALLY GIVEN TO THF 
BANO AS A \VHOLE AND HAS HISTORCJALLY BEEN CARED 
FOR BY KEEPERS ON BEHALF AND l~'OR TIIE BENEl~'lT OJ~ 
THE BAND. 

The standard of review governing proceedings in equity is codified at § 3-2-

204(5), MCA (2011), which directs the appellate court to review and determine 

questions of fact as well as questions of law. ln re Estate of ~McDermott, 2002 M 

164, ~r 22. The standard of review regarding the district court's findings of fact is 

clearly erroneous. !d. A finding is clearly erroneous if it is not supported by 

substantial evidence, if the trial court misapprehended the effect of the evidence, 01 

if our rcvie\-\1 of lhc record convinces us that the district court made a mistake. !d. 



1 Further, the Court rcvte\vs a districl court's conclusions of law to determine 

2 whether they ;ne correct. !d. 

J 
1 

The Montana Supreme Court recently examined Montana law regarclin~ 

4 constructive trusts in N. Cheyenne Tribe v. Roman Catholic Churclz, 2013 MT 2·4, 

" ~~ 3(), 36tl Mont. ~no, 296 P.3d 450: 

6 ~r 30 A constructive trust instead arises when a person holding title 

7 to property "is subject to an cquitahlc duty lo convey it to another on 

8 the ground thal the pcr;)Oll holding Iitle vv·cmlcl be unjustly enriched if 

9 he were permitted to retain il.'' [In re E'state of A1cDcrmottf, 2002 lV!T 

10 164, 'iT 25 (quoting Section 72--33-219, MCA (2011)). Title 72, 

11 Chapter 33 broadly defines property lo include "anything that may he 

L2 the subject of ownership." Section 72-33-108(3), MCA (2011). 

13 Scclion 72-33-2!9, MCA (2011), makes no mention of a requirement 

L<t of wrongdoing by the defendant in order to irnpose a constructive 

I') trus!. The legislature's enactment of lhe Trust Code in 1 <Jf-\9 

1 6 climin;Jtccl the requirement 1ha! a show.ing of fraud or other wrongful 

1 7 acts constitutes a "prerequisite to imposing a constructive lrusl." 

1s McDcrmo/1, ~~ 25. 

19 

20 

22 

23 

24 

25 

26 

21 

28 

*** 

'IT ]2 This Court previously recognized the broad discretion 

afforded by the principles of cquHy to impose a constructive trust. 

Eckart v. J-luhhard, J K4 Monl. 320, .125, 602 P.2d 9H8, 991 ( 1979), 

affirmed that the principles of equity allowed a court simply l.o declare 

a constructive trust '1shall be jdcclarcd] to exist. Nothing else is 

required." The statutory trust sdlcnH:: in effect in 1979 still required 

some sort of misconduct or wrnngdomg on the part of the ddenda m 

order to cstahlish a conslruclive trust. lj'ckart, I g,4 ~1lont. at 326, 602 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

L2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

n 

24 

25 

:26 

27 

28 /d. 

P.2d at 991. The Court nevertheless recognized that constructive trusts 

"occur where the parties have expressed no intent to create a trusL" 

Eckart, l x4 Mont. at 326, ()02 P .2d at 991. A court creates a 

constructive trust "to work ;1n equitable result." Eckart, 184 Mont. at 

326, 602 P.2d at 991; sec also Lmvrcnce v. Clepper, 263 :Mont. 45, 

52-53, 865 P.2d 1150, 1155-1156 (1993) (confirming that the l9S9 

adoption of the Trust Code provides for imposition of a constructive 

trust when equity requires it). 

,l 37 The creation of a cons1ruclivc trust "need not be limited to the 

person who obtained property by fraud or deception from another." 

l,a·wrcncc, 263 Mont. at 53, g()5 P.2d at J 156. Thus a party\ proof of 

unjust enrichment entitles it to restitution from the other party--­

rcgmdless or any \Vrongdoing on the part of the unjustly enriched 

party. Lawrence, 26J l\1ont. <~I 53, 865 P.2d at 1156. 

[38J The plaintiff, in the conlcxt of a constructive trust, need not 

neccss;uily have been deprived of something in order to recover---it is 

sufficient that the defendant gained something that it should not he 

allmvc:d to retain. lvfcDermott, 'IT 26; sec ____ <clL?Q Restatement of 

Restitution § 1 com. e (1937) (where "a benefit has been received hy 

the defendant but the plaintiff has not suffered a corresponding loss 

or, in some cases any loss, but nevertheless the enrichment of the 

defendant would be unjust ... the defendant may be under a duty to 

give the plaintiff the amount [ * ,;, 340] by which [the defendant] has 

been enriched"). 
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The Court rnay impose an equitable type trust which benefits non-party 

beneficiaries, in this c1se the 1\h-On-Tc-Ways Band members, who arc not p<ntics 

to this action but arc identifiable by blood lineage. Textwza, Inc. P. Klahzuha Oi 

& Gnv, 2009 MT 401, P4l ··P44. In the Textana case, the district court granted a 

12.5 percent property interest to a non-·party in that action as part or its equitable 

division of the claims at issue. The party to the action which actually controlled 

the interest which W<lS granted to a non-party argued that they lacked notice of the 

need to defend against this non-party claim at trial. The Montana Supreme Court 

upheld the district court's ruling and stated: "[c]quitablc rulings of this type nil! 

within the dislrict court's discretion and we will sustain these rulings unless the 

district court abused its discretion." ld. (citing Ruegsegger v. H'elhorn, 237 Mont. 

317,:121,773 P.2d 305, 3m3 (19K9) and lloward v. Dalio, 249 Mont. 316, 31S, R15 

P.2d tJ 50, I 1 Yl (1991)). 

The plaintiff in Howard v. Duliu, 249 Mont. 316, 31S, SIS P.2d 1150, 1151 

(1991 ), alleged that her sister had breached her duty as 1 rustcc by cashing ou 

certificates of deposit that had been left by their deceased sister's estate. The 

district court irnposcd a constructive t.rust against the defendant sister, for the 
I 

bene~·it of the plaintiff sister, as_ well as for the benefit ~f a third sister, whol 

rcmamed a non-party to the lawsuit. Hovvard, 249 Tvlont. at .1 18, S15 P.2d at 1151.1 

The dcf cnclant sister alleged that the court lacked jurisdiction to impose a validl 

judgment in ravor of the non-party sister. lfoH'ard, 249 Mont. at 319, K15 P.2d at 

1152. 

The Montana Supreme Court upheld the district court's imposition of a 

constructive trust that named the non-party sister as one of the beneficiaries. The 

Court recognized as 11 pivotal" the fact that it possessed jurisdiclion over the person 

upon whom the trust had been imposed. The Court rejected the not ion !hat all 

potential bene Ciciarics needed to be parties. Hmvard, 249 Mont. at 31 Y--20, 815 

P.2d at 1152. 
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I 
Here, the facts of this case, as supported by the record before the Court arHJI 

I 

2 , the Appellants' sole witness, indicate that Dorothy Gopher \vas never the ''owncr'i 

3 of the thirteen star tlag, but rather, she held the flag as a "Keeper" on behalf of th · 

4 Ah-On-Tc-Ways Band of Indians. The testimony at the ultimate evidentiary 
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hearing was undisputed that the flag belonged to the entire Ah-On-Te-Ways Banci. 

It was undisputed that the Keeper of the flag has no right to sell the flag. Thi.· 

testimony was supported by Appellant Blair Gopher's testimony. 

The parties' deceased father and former Keeper of the flag, Robert Gopher, 
i 

by his own admission indicated on numerous occasions that the flag was given tol 
! 

the Ah-On-Te-Ways Band as whole. This is clear by his leiters to the Indian! 

Affairs Committee of the U.S. Congress and Senator Mike Mansfield. In those! 
! 

letters, as described above, there is no doubt that Robert Gopher contenclcd that the 

Band was the owner of the flag and that he was communicating on behalf of the 

Bane!. 

If the Estate of Dorothy Gopher possessed sole ownership of the flag, with 

the right lo sell or otherwise keep the flag from Ah-On-Te--Ways Band members, 

the heirs of Dorothy Gopher \vould be unjustly enriched hy allowing them 

paramount property right as opposed to the Band members' who arc historically 

interested in the flag. The record before this Court is clear that from the time the 

flag was init.ially given to Chief 1\b-On-Te-Ways, the flag has always l1ecnl 

property of the entire Ah-On-Te-\Vays Band <md has never been owned by a singlc1 

individual. I 
Here, what is clearly equitable is ensuring the preservation of the flag for the 

entire Ah-On-Te-\Vays Band, rather than just the heirs of Dorothy Gopher. The 

historical and cultural value of this fla~~ is too great to take a chance and release it 
'-' L-

to the heirs of Dorothy Gopher and risk losing the Hag forever. The district court 

recognized that justice required the establishment of a constructive trust and 

appointed trustees to establish a trust wilh the purpose of preserving the flag. The 

APPELLEE'S OPENING BRIEF- lG 



II 

1 trusl administration in accordance with the district courl's order is well underway 

2 and the trustees have held several meetings. 

3 'fhis Court has recognized the district court's broad discretion inl 
I 

4 determinations regarding a constructive trust. The district court was in the best 

s position to evaluate the facts presented at the evidentiary hearing and there has 

6 been no assertion that its findings in support of its institution of a constructive trust 

1 arc clearly erroneous. Mike Gopher respectfully requests this Court affirm th 

s district court's order establishing a constructive trust and ordering the Estate oi 

9 Dorothy Gopher to transfer ownership of the Hag to the newly established trust. 

10 CONCL.!l1'i~ 

11 The issues in this case arc not novel and can easily be resolved based on 

12 clear Montana precedent and the facts which have been presented to the Court. 

u Unfortunately, the Appellants have entirely failed to cite lo the evidentiary record 

l!J and have inserted their unsupported version of the lower court pnJcceclings. 

15 However, a review of the record presented will easily lead this Court to affirming 

16 the district court on all issues. 

u The Appellants' con tcntion that the district court lacked subject matte1 

1s jurisdiction is wholly without merit and is complclcly inapposite to In Re tlu 

19 Estate ol Big Springs·, the <:wthorjty upon which the Appellants he;wily rely. 'Ihe 

20 Blackfeet Tribe on its own, through the Tribal Court, issued an order which 

21 indicated the Tribe actually lacks jurisdiction to hem the controversy regarding the 

22 flag at issue in !his case. 'This issue vvas correctly resolved by the district court in 

n its determination that its exercise of jurisdiction was proper. This Court should 

24 affirm the district court on this issue. 

25 The facts before this Court clearly show the flag at issue in this case has 

2c always belonged to the Ah-On-Tc-vVays Band members, who are identified as 

n descendants of Chief Ah-On-Tc-Ways. 'The parties' father, a former Keeper of th 

28 flag, wrote letters and otherwise indicated on numerous occasions that the flagJ. . I 
I 
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belonged to the entire band. The Appellants' sole witness, Blair Gopher, a Co-

2 Appellant in this matter, testified under oath that the flag belonged to the entir' 
I 

3 Band and that no parly has ever had the right to sell the flag. The Estate oft 

4 Dorothy Gopher and, ultimately, the heirs of the Estate, would clearly he unjustly 

5 enriched if they were granted outright and exclusive ownership of the f1;1g when 

6 historically, it has always been recognized as property belonging to the entire Ah-

7 On-Te-Ways Band. The district court has broad discretion in determinations i1 

8 equity regarding equitable trusts, and, in this case, correctly established a 

9 constructive trust and ultimately a just result. This Court should affirm tile districl 

10 court's establishment of a constructive lrust and order requiring the Estate of 

11 Dorothy Gopher tc) transfer ownership of the Uag to a trust established for the 

12 purpose of preserving the flag for the benefit of the Ah-On-Te-\Vays Bane!. 

13 Dated this 2g 111 day of May, 2013. 
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