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JURISDICTION
On May 6, 2010, Appellants, William Fletcher anda@as Pratt, (herein

“Appellants” or “Plaintiffs”) filed their Third Amaded Complaint (herein the
“Complaint”) in this action. The Complaint stateldims against the United States
of America, the Department of the Interior, the i®&ry of the Interior, the
Bureau of Indian Affairs and the Assistant Secketafr the Interior for Indian
Affairs (herein “Appellees,” “Defendants” or the Hiled States™ for (1) breach
of trust responsibilities in accounting for the tdimution of royalties from the
Osage Mineral Estate; (2) takings claims for degiron of property as a result of
both the United States’ mismanagement of distrdmgiof funds from the Osage
Mineral Estate and United States’ refusal to actdon those funds; and (3)
administrative action not in accordance with lavglating the Plaintiffs’ rights.
Aplt. App. at 452-456. The District Court’s juristion in this case arises from 5

U.S.C. § 702 and the “Appropriations Acfs.”

! The Complaint also asserted claims against appedgly 1,700

individuals whom the District Court held were raguai parties. Aplt. App. at 427.
Before the District Court’s judgment and opiniordader at issue on this appeal,
the District Court first ordered the Plaintiffs $oe each of the 1,700 individuals
holding they were necessary parties, and then thtemistrict Court dismissed
each of the individual defendants, finding thatythveere no longer necessary
parties to the action. Aplt. App. at 587-596, 686.

2 The term “Appropriations Acts” refers to a sermsacts passed by
Congress waiving the United States’ sovereign imtgusnd deferring accrual of
potential claims until an Indian beneficiary re@sva meaningful accounting.

1
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On March 31, 2012, the District Court—pursuanthite United States’ third
motion to dismiss—dismissed Plaintiffs’ Complaimidaentered judgment for the
United State&. Over the history of this case in the last dec#ie,United States’
filed three motions to dismiss. This District Cogmanted the first one. That

decision was overturned on appe&leeFletcher v. United Stated60 Fed. Appx.

Shoshone Indian Tribe of Wind River Reservatiddnited States364 F.3d 1339
(Fed. Cir. 2004). The most recent appropriationgeavides:

[N]otwithstanding any other provision of lathe statute

of limitations shall not commence to ram any claim
including any claim in litigation pending on thetelaf

the enactment of this Act, concerning losses to or
mismanagement of trust funds, until the affectdaktor
individual Indian has been furnished with an acdimgn

of such funds from which the beneficiary can deteam
whether there has been a loss.

Pub. L. No. 111-88, 123 Stat. 2904 (2009) (emphedaed). Since 1991, Congress
has each year passed similar language protectitigtbibal and individual Indian
claims.SeePub. L. No. 102-154, 105 Stat. 990 (1991); Pulhl02-381, 106 Stat.
1374 (1992); Pub. L. No. 103-138, 107 Stat. 137@08); Pub. L. No. 103-332,
108 Stat. 2499 (1994); Pub. L. No. 104-134, 11Q. 31321 (1996); Pub. L. No.
104-208, 110 Stat. 3009 (1996); Pub. L. No. 105483, Stat. 1543 (1997); Pub.
L. No. 105-277, 112 Stat. 2681 (1998); Pub. L. N66-113, 113 Stat. 1501
(1999); Pub. L. No. 106-291, 114 Stat. 922 (206@). L. No. 107-63, 115 Stat.
414 (2001); Pub. L. No. 108-7, 117 Stat. 11 (20€8). L. No. 108-108, 117 Stat.
1241 (2003); Pub. L. No. 108-447, 118 Stat. 28@D42; Pub. L. No. 109-54, 119
Stat. 499 (2005); Pub. L. No. 110-161, 121 Sta#41@007) Pub. L. No. 111-88,
123 Stat. 2904 (2009).

3 The District Court entered a March 31, 2012 Qpinand Order
dismissing Appellants’ claims. On April 10, 20%Be District Court entered an
Amended Opinion and Order correcting a citatiothia March 31, 2012 Opinion
and Order.
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792 (10th Cir. 2005). The District Court denied gecond motion. Aplt. App. at
319. The order granting the third motion, whichatsissue here, found that: (1)
Plaintiffs failed to sufficiently specify any chatiged agency action or inactions
regarding their claim that the United States hagraoperly distributed royalty
payments, and (2) despite the United States’ tesponsibility to Plaintiffs, the
United States did not have an obligation to accdéomnthe funds paid to headright
recipients each quarter of every year. Aplt. App.1266-1273. On April 27,
2012, Plaintiffs timely filed their Notice of Appeaitiating this appeal of the
District Court’s final judgmentSeeR. App. P. 4(a)(1). This Court has jurisdiction
over this appeal pursuant to 28 U.S.C. § 1291.
STATEMENT OF THE ISSUES PRESENTED

1. Whether Federal Law, includimgter alia, 25 U.S.C. 88 162a, 4011,
4044 or the “appropriation acts”, impose upon tmetédl States a fiduciary duty to
account to Indian recipients of trust funds held paid out by the United States.

2. Whether the United States’ refusal to accdonthe Plaintiffs’ trust
funds is agency action or inaction sufficient ted#he Plaintiffs’ claims.

3. Whether the District Court improperly considkr@actual issues in
reaching its decision to dismiss Plaintiffs’ acctig claim under Rule 12(b)(6).

4. Whether Plaintiffs properly plead a claim forpioper headright

distributions.
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STATEMENT OF THE CASE
l. Nature of the Case.

Plaintiffs are Osage Indians. The United Statesh eguarter holds trust
funds for the Plaintiffs and thousands of otheridnd. The United States pays
these trust funds out, and the payments are cdiedhe purposes of this suit,
“Section 4 Royalty Payment§.” Section 4 Royalty Payments are segregated by
law from the monies collected by the United Stdtesthe development of the
Osage Mineral Estate. Aplt. App. at 435-436.

Federal statutes require the trust funds that anegbpaid to the Plaintiffs
and other similarly situated Indians to be segedairior to payment.Seel906

Act at § 42 Accordingly, the District Court’s assumption thifiere were no

4 “Section 4 Royalty Payments” are quarterly dmitions of income

from royalties segregated from the profits resgltfrom the exploitation of the
Osage Mineral Estate pursuant to Section 4 of 8@6 JAct of Congress, Act of
June 28, 1906, ch. 3572, 34 Stat 539 § 4.

> The Act provides in relevant part on the issutghefsegregation of the
funds,

“all the funds ... shall be segregated ... and placetti¢ credit of the
individual members of the said Osage tribe on asbafsapro rata
division among the members of said tribe, as shiowthe authorized
roll of membership as herein provided for, or teeithheirs as
hereinafter provided, said credit to draw integesshow authorized by
law; and the interest that may accrue thereon blegtlaid quarterly to
the members entitled thereto ... .".

Act of June 28, 1906, ch. 3572, 34 Stat 539 § 4.
4
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“accounts” is anon-sequitubecause the United States was obligated to segregat
the Plaintiffs trust funds prior to their distribot. See, e.g 25 U.S.C. § 162a,
4011, 4044 and the “Appropriation ActsCobell v. Norton 240 F.3d 1081, 1098
(D.C. Cir. 2001) (Cobell VT); Act of June 28, 1906, ch. 3572, 34 Stat 539 8f4
the United States failed to segregate the fund) faiture would likely be a breach
of the United States’ trust responsibility to Ptdfa.

In the common parlance, the right to receive SactilRoyalty Payments has
come to be known as “headrights.” The Plaintiffgim that the United States
breached its statutory trust responsibilities byusig to account for the
distribution of the trust funds, and upon inforratand belief, by failing to ensure
that Section 4 Royalty Payments from the trust fumd made only to those
individuals who may legally receive such paymemslt. App. at 452-456. The
Plaintiffs assert that the United States’ breactisairust responsibilities diluted the
Plaintiffs’ reciept of trust funds. Because thaiftiffs share in a common trust
fund, the United States’ failures and refusalshml@ by its duty to account to the
Plaintiffs, and the United States’ breaches oft{riave equal impacts on each of
the other recipients from the fund. Accordinglye tclaim has been styled as a
class action.

When it denied the United States’ second motiodismiss, on March 31,

2009, the District Court held that all non-Osagadrght holders were necessary
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parties and directed Plaintiffs to file an amendexnplaint joining such non-
Osages. Aplt. App. at 312-318. As they were da@cthe Plaintiffs attempted
service on these approximately 1,700 non-Osage rigbgadholders, which
consisted of individuals, corporations, and priviatists.

On March 31, 2011, pursuant to a motion by one hafs¢ non-Osage
headright holders, the District Court reversed sepand held that the non-Osage
headright holders were no longer necessary partiéplt. App. at 595-596.
Shortly thereafter, the District Court ordered tbeited States to answer or
otherwise respond to Plaintiffs’ Complaint. ApMpp. at 598. The United States
responded by filing the motion to dismiss thahis $ubject of this appeal.

II.  The United States’ Motion to Dismiss.

The United States moved the District Court to agsniPlaintiffs’ Complaint
asserting that: (a) Plaintiffs failed to sufficigntidentify final agency action
regarding their claim that the United States hagraperly distributed headright
payments to non-Osage headright holders, (b) theet)rStates does not owe
Plaintiffs any trust responsibilitiesecauseheadright holders are not trust fund
beneficiaries, (c) even if Plaintiffs are trust dubeneficiaries, they would not be

entitled to the accounting requested, and (d) ev&taintiffs have a valid claim
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for an accounting, the Osage Nation would be aressary and indispensible
party?®

1. Pending motions at the time of Judgment.

After the United States’ Motion to Dismiss waslyubriefed, the parties
filed three motions before the Court’s decisiont tisathe subject of this appeal.
First, Plaintiffs—pursuant to the District Court’'s suggen—filed a motion to
bifurcate. Aplt. App. at 751-759. Plaintiffs’ mom to bifurcate sought to separate
the case into two phases: an accounting phaseddaus whether Plaintiffs were
entitled to an accounting, and a restoration pliasesed on Plaintiffs’ claims of
improper distributions based upon the accountiBgcond Plaintiffs refiled their
Motion for Class Certification. Aplt. App. at 76@B1. Finally, the United States
filed a Motion for Protective Order regarding digeoy requests issued by
Plaintiffs.  Aplt. App. at 1150-1155. Plaintif®ought documentation regarding
the United States’ claim from their Motion to Digwithat the United States had

already provided an accounting to Plaintiffs. Aplpp. at 609.

® The District Court did not address the Osage dwéi status in its

order. The District Courpreviously held that the Osage Nation was not an
indispensable party (Aplt. App. at 317-318), thatebh States did not appeal that
prior order, and its second motion to dismiss apgzeto be an improper attempt to
relitigate the issue.

v
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IV. The District Court's Opinion and Order Dismissing Plaintiffs’
Complaint.

On March 31, 2012, the District Court dismissediriifis’ Complaint

pursuant to Rule 12(b)(6) for failure to state @rmal The District Court held that
Plaintiffs failed to plead any specific facts sugpay their allegations of improper
headright distribution. In the alternative, thestiict Court held that Plaintiffs
failed to identify any final agency action, or iti@aq, in relation to their claim of
improper headright distribution. Finally, the Codismissed Plaintiffs’ claims for
an accounting; holding that despite the existeri@etaist relationship between the
United States and Plainitffs, the United States mad duty to provide an
accounting to the Plaintiffs.
STATEMENT OF FACTS

In 1906, the United States Congress created aftrodtin section 4 of the
Act for the Division of the Lands and Funds of @eage Indians in Oklahoma
Territory and for Other Purposes, 34 Stat. 539 €J25, 1906) (herein the “1906
Act”). Under this trust fund, the royalties reaeivby the United States from the
production of minerals by third parties on the Q@sdgineral Estate—after
deducting and withholding some portion for Osagdalrpurposes—were to be
segregated and distributed to Osage Indians adhhirs. Seel906 Act at § 4;

see also Osage Nation v. United StatasFed. Cl. 392, 395 (Fed. Cl. 2003).
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These Section 4 Royalty Payments fulfil an impotrtaggovernmental
purpose, providing a substantial benefit to thegestndians. By requiring the
segregation and distribution of Section 4 Royalgymentsto Osage Indians,
Congress ostensibly fulfilled part of its generakt responsibility to the members
of the Osage Tribe. Under this trust fund, Osagdiahs receive long-term
economic sustenance based on the consumption arahiresources within the
reservation, thereby filling the void created wliea Tribe was compelled to allot
its lands to its members under the 1906 Act.

The United States is obligated by federal law tooaat to the Plaintiffs for
management and disbursement of trust funds helohdoridual Indians.See, e.g
25 U.S.C. 8§ 162a, 4011, 4044 and the “Appropriafiots;” Cobell VI 240 F.3d at
1098. “[T]he government has longstanding and substaritizdt obligations to
Indians . . . not the least of which is a duty t@aunt.” Cobell V| 240 F.3d at
1098.

To counsel's knowledge, no accounting has ever hwenided to any
Indian, anywhere, ever, by the United States desylie government's
longstanding obligation to do saSee, e.g MISPLACED TRUST. THE BUREAU OF
INDIAN AFFAIRS MISMANAGEMENT OF THE INDIAN TRUST FUND, H.R. Rep. No.
102-499 at 5 (1992). Counsel is certain that thédd States never accounted to

Plaintiffs or the putative Class Members, even ¢iothe United States alleged in
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its briefing to the District Court that it did aacont. Aplt. App. at 609. As a result
of the United States’ refusal to account, thereasvidence that Defendants paid
the proper amounts, that interest was collectedpand on the segregated funds,
that the funds were properly invested while heldtly Defendants, or that the
funds were ultimately paid to the right personsheTUnited States bears this
burden as a matter of federal laBee, e.g 25 U.S.C. § 162a, 4011, 4044 and the
“Appropriation Acts; Otoe-Missouria Tribe of Oklahoma v. Kempthqri2008
U.S. Dist. LEXIS 99548 (W.D. Okla. Dec. 10, 2008hoshone364 F.3d 1339.
Plaintiffs believe that an accounting will show tthlae United States’ actions are
deficient — if not derelict — with respect to easfithese trust duties. Relevant to
this action at this time, the United States stdkmot met its threshold duty to
account for the Plaintiffs’ trust funds.
SUMMARY OF ARGUMENT

Plaintiffs are beneficiaries of a specific funa|din trust and managed by
the United States pursuant statutory a8eel906 Act at § 4. The United States
“is obligated to act as a fiduciary . . . [its] iacts must not merely meet the
minimal requirements of administrative law, but malso pass scrutiny under the
more stringent standards demanded of a fiduciaryi¢arilla Apache Tribe v.
Supron Energy Corp.728 F.2d 1555, 1563 (10th Cir. 1984) (Seymouy, J.

concurring in part and dissenting in part), ado@sdnajority opinion as modified

10
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en ban¢ 782 F.2d 855 (10th Cir. 1986)Stiprori). Congress has imposed upon
the United States the specific duty to accountibirust fundsheld for the benefit
of Indians, such as Plaintiffs.

In its order dismissing this case, the District @aerred for two reasons:
First, the District Court improperly dismissed Plairgiffequest for an accounting.
The District Court’s decision is diametrically ogeadl to rulings made in similar
situations by numerous other courts, includingttifeeDistrict of Columbia Circuit
Court, the District Court for the District of Columa, the Court of Federal Claims,
the Western District of Oklahoma, and the Eastastriot of Oklahoma. It is well
understood law that “the government has longstandand substantial trust
obligations to Indians . .not the least of which is a duty to accouhSee Cobell
VI, 240 F.3d at 1098 (emphasis addedhe District Court based its decision on an
misreading of federal statutes, and it ignoresdeeisions of these other courts,
creating disharmony between the courts on a mattederal law. In addition, the
District Court improperly considered—and made fattfindings—on facts
outside Plaintiffs’ Complaint.

Second the District Court erred in dismissing—or strig#r-Plaintiffs’
claims of improper trust distributions. While tBestrict Court based its decision
on two alternative grounds, its decision was madefsingle reason. The District

Court held that Plaintiffs’ allegations were noffgiently specific in relation to
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any one trust fund distribution. The District Coheld that Plaintiffs’ allegations
that trust fund distributions were done impropelly the Defendants was
“speculative” and not sufficient for the identiftazn of “final agency action.”

As demonstrated herein, and within the record belBlaintiffs’ claim of
improper trust fund distributions is plausible amds as specific as possible
without the United States complying with its statytduty to account. In fact,
until Plaintiffs receive the accounting they areeowtheir claims for improper trust
fund distributions have, as a legal matter, notagetrued.See Shoshon864 F.3d
at 1347 (Fed. Cir. 2004) (holding that the Apprapans Acts provide “that claims
falling within [their] ambit shall not accrue, i,éshall not commence to run,’ until
the claimant is provided with a meaningful accaogpti ... “This is simple logic--
how can a beneficiary be aware of any claims urd@ssuntil an accounting has
been rendered?”)see also Otoe-Missourid2008 U.S. Dist. LEXIS 99548; 25
U.S.C. 4044(2) (requiring the Department of theetiar to provide “as full and

complete accounting as possible of the accountensldundsto_the earliest

possible dat§ (emphasis added). Ultimately, the Plaintifieged the facts

about which theyhave information, notwithstanding that on a class wilibesis
there are likely many more specific factual sitoasi where the United States

failed to properly distribute the trust funds iregtion.

12
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ARGUMENT

l. Standard of Review for Rule 12(b)(6) Motion to lsmiss.

The Tenth Circuit reviews a District Court’s deorsito grant a Rule
12(b)(6) motion to dismisde novo Alverado v. KOB-TV, L.L.C493 F.3d 1210,
1215 (10th Cir. 2007). The Circuit must “acceptla well-pleaded allegations of
the complaint as true and must construe them inlighe most favorable to the
plaintiff.” Id. at 1215 (citingDavid v. City & County of Denved 01 F.3d 1344,
1352 (10th Cir. 1996). The focus for the Circuwst whether the Plaintiffs’
allegations “plausibly support a legal claim fotige” Alveradq 493 F.3d at
1215, n. 2 (citinggbal v. Hasty 490 F.3d 143 (2d Cir. 2007)).

II.  The District Court erred in holding that no legal basis exists to require

the United States to account for the distribution 6 trust funds to
Plaintiffs.

A. Rules of Construction for Federal Law.

The Tenth Circuit reviews a District Court’s comnstiion of federal lande
nova United States v. Hunt673 F.3d 1289, 1291 (10th Cir. 2012). When
interpreting a statute, the Circuit's primary pwpo‘“is to ascertain the
congressional intent and give effect to the legigdawill.” Ribas v. Mukase\b45
F.3d 922, 929 (10th Cir. 2003 ongressional intent is to be ascertained frora “th
purpose and intent of a statuteMatthiesen v. BancOne Mortg. Cord.72 F.3d

1242, 1245 (10th Cir. 1999). “In ascertaining p&@n meaning of [a] statute, [the

13
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Circuit] must look to the particular statutory laragie at issue, as well as the
language and design of the statute as a whd@éitkasaw Nation v. United States
208 F.3d 871, 878 (10th Cir. 2000) (quotiigMart Corp. v. Cartier, InG. 486
U.S. 281, 291, 108 S.Ct. 1811 (1988)).

Furthermore, under the Indian Canons of Constroctistatutes are to be
construed liberally in favor of Indians, with ambaus provisions interpreted to
their benefit.” Montana v. Blackfeet Tribe of Indiané71 U.S. 759, 766 (1985);
see also Soutarolina v. Catawba Indian Tribe, Inc476 U.S. 498, 506 (1986)
(“[D]loubtful expressions of legislative intent mulsé resolved in favor of the
Indians”). The law relating to the Canon furthem\pdes “for a broad construction
when the issue is whether Indian rights are reseeestablished, and for a
narrow construction when Indian rights are to beogated or limited.” Nat'l
Labor Relations Bd. v. Pueblo of San Judi6 F.3d 1186, 1194 (10th Cir. 2002)
(citing Bryan v. Itasca Couniy#26 U.S. 373 (1976)).

Ambiguous expressions in treaties and statuteses@ved in favor of the
tribes and their memberdvicClanahan v. State Tax Comm#11 U.S. 164, 174
(1973). Additionally, the familiarChevrondeference” that courts normally grant
to a federal agency’s interpretation of statutesliinisters is applied with “muted
effect” in cases involving Indians.See Cobell v. Salazag73 F.3d 808, 812

(D.C.Cir. 2009) (Cobell XXIT).

14
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B. The subject-matter of this lawsuit is a trustrfd managed by the
United States pursuant to statutory requirements.

Section 4 of the 1906 Act established thatl funds belonging to the Osage
tribe, and all moneys due, and all money that nenplne due, or may hereafter be
found to be due . . . shall be hatdtrust by the United States.Seel906 Act, 34
Stat. 539, § 4(1) (June 25, 1906) (emphasis add€dngress provided a list of
duties for the United States that makes up thed@inthe trust.ld. The first duty
set out in Section 4 isegregationand the second duty is ttkstribution to
Plaintiffs, and other rightful headright holdeisl. at 88 4(1)-(2).

Specifically, Congress requires that

“all the funds ... shall be segregated ... and plaocetti¢ credit of the

individual members of the said Osage tribe on asbafsapro rata

division among the members of said tribe, as shiowthe authorized

roll of membership as herein provided for, or teeithheirs as

hereinafter provided, said credit to draw integesshow authorized by

law; and the interest that may accrue thereon blegtlaid quarterly to

the members entitled thereto ... .".

Act of June 28, 1906, ch. 3572, 34 Stat 539 § 4
In this litigation, the United States’ counsel fabnitted these trust duties

exist:

THE COURT: But clearly isn’'t there a trust dutymean with
regard to distributions?

MR. KIM: | mean, there’s a duty, obviously. The tad
States is clearly under a duty. It can’'t keep the
money, that would be a taking.

15
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THE COURT: But you have to properly distributeatthe proper
individuals; correct?

MR. KIM: That is correct. . ..
Aplt. App. at 348.

Over time, Congress imposed various trust dutieshenUnited States in
relation to the distribution of the Section 4 Rayd&ayments.Seegenerally, Apilt.
App. at 437-445. While all of these duties are omgnt, right creating, and
require the United States to account for themywalfear specific mention:

1. Under the Act of April 18, 1912:

86: That any adult member of the Osage Tribe of
Indians not mentally incompetent may dispose of any
all of his estate, real, personal, or mixgajuding trust
funds, from which restrictions as to alienation have not
been removed, by will, in accordance with the lafvéhe
State of Oklahoma: Provided, That no such will khal
admitted to probate or have any validity unlessraygd
before or after the death of the testator by theréary

of the Interior.

37 Stat. 86 (emphasis added).

2. Under the Act of March 3, 1921:

84: That from and after the passage of this thet
Secretary of the Interior shall cause to be paid athe
end of each fiscal quarter to each adult member dhe
Osage Tribe having a certificate of competency hisr
her pro rata share, either as a member of the triber
heir of a deceased member, of the interest on trust

16
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funds, the bonus received from the sale of leasesd

the royalties received during the previous fiscal
quarter and so long as the income is sufficient to pay to
the adult members of said tribe not having a deatié€ of
competency $1,000 quarterly except where incompeten
adult members have legal guardians, in which chse t
income of such incompetents shall be paid to tlegal
guardians, and to pay for maintenance and educéation
the parents or natural guardians or legal guardians
actually having minor members under twenty-one year
of age personally in charge $500 quarterly outhaf
income of said minors all of said quarterly paynsetat
legal guardians and adults, not having certificabés
competency to be paid under the supervision of the
Superintendent of the Osage Agency, and to invest t
remainder after paying all the taxes of such membe
either in United States bonds or in Oklahoma State,
county, or school bonds, or place the same on time
deposits at interest in banks in the State of Qii@dnfor

the benefit of each individual member under sudbasru
and regulations as the Secretary of the Interioy ma
prescribe: Provided, That at the beginning of destal
year there shall first be reserved and set asitd®fothe
Osage tribal funds available for that purpose &cent
amount of money for the expenditures authorized by
Congress out of the Osage funds for that fiscal:yea
Provided further, That all just existing individual
obligation of adults not having certificates of quatency
outstanding upon the passage of this Act when agplro
by the Superintendent of the Osage Agency, shalid

out of the money of such individual as the same by
place to his credit in addition to the quarterlipaince
provided for herein.

41 Stat. 1249 (emphasis added).
17
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3. Under the Act of March 2, 1929:

81: * * * The lands, money, and other propertiesvrar
hereafter held in trust or under the supervisionthef
United States for the Osage, Tribe of Indiarise
members thereof, or their _heirs _and assigns, shall
continue subject to _such trust and supervisioruntil
January 1, 1959, unless otherwise provided by Act o
Congress.

45 Stat. 1478 (emphasis added).

C. The District Court erred by failing to enforcéhe United States’
Fiduciary Obligations, including specifically the hited States’ duty
to account to the Plaintiffs for the trust funds.

“The federal government has substantial trust nesipdities toward Native
Americans. This is undeniable. Such duties apeirgted in the very nature of the
government-Indian relationship.'See Cobell \/I240 F.3d at 1086. Generally,
Indian trusts are “defined and governed by statuaes “particular statutes and
regulations clearly establish fiduciary obligations United States vJicarilla
Apache Nation 131 S.Ct. 2313, 2323, 2325 (2011) (hereinaftdicdrilla
Apache”) (internal quotation omitted) (citingnited States v. Mitcheld63 U.S.
206, 226, 103 S.Ct. 2961 (1983Yifchell 1)). The “applicable statutes and

regulations . . . define the contours of the Unf&altes’ fiduciary responsibilities.”

18
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Jicarilla Apache 131 S.Ct. at 2324. Furthermore, the actual fiduciary duties
established by statute, and owed to Indian bereis, may be interpreted
through the common law where necessédy.at 2325;White Mountain Apache
537 U.S. 465, 475-76 (2003) (inferring a common faduciary duty to preserve
trust corpus from delegation of control over researto U.S.)Mitchell I, 462
U.S. at 224, 103 S.Ct. 269Cpbell v. Norton392 F.3d 461, 472 (D.C. Cir. 2004)
(“Cobell XIII") (“[O]nce a statutory obligation is identifiedhe court may look to
common law trust principles to particularize thhtigation.”); see also Cobell VI
240 F.3d at 1099.

The United States Congress—after over a centurthefUnited States’
“inept management” of Indian trusts—issued a repoit992 that catalogued the
United States’ “dismal history of inaction and ingoetence.”Cobell XIII, 392
F.3d at 463-464 (quoting BPLACED TRUST. THE BUREAU OF INDIAN AFFAIRS
MISMANAGEMENT OF THEINDIAN TRUSTFUND, H.R. Rep. No. 102-499 at 5 (1992)
(“MI1spLACED TRUST’)) (internal quotation omitted). Specifically, 6gress found

that the United States “repeatedly failed to tadsolute corrective action to reform

! This Court has recognized that, where the Untdes “is obligated

to act as a fiduciary . . . [its] actions must nmoerely meet the minimal
requirements of administrative law, but must alssspscrutiny under the more
stringent standards demanded of a fiducia§upron 728 F.2d at 1563.

8 In Cobell XIll, the D.C. Circuit observed “that interpretation of
statutory terms is informed by common law trushpipals.” Id. at 473.
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its longstanding financial management problem&obbell XIll, 392 F.3d at 464
(quoting MsPLACEDTRUST at 3)(internal quotation omitted).

In 1994, responding to these findings, Congressquhkegislation requiring
the Department of the Interior to provide “as fathd complete accounting as

possible of the account holder’'s funtis the earliest possible date25 U.S.C.

4044(2) (emphasis added) (herein the “1994 AcfThe purpose of the 1994 act
was “to provided for more effective managementasfd accountability for the
proper discharge of, the Secretary’s trust respdiigs to Indian tribesand

individual Indians. . . .” 25 U.S.C. § 4041(1) (emphasis added).

According to the Western District of Oklahoma, tngh the 1994 act,
“Congress intended a reconciliation of the accdonletermine what the proper
balance should be and to require proper accouatnugreconciliation to continue
into the future.” Otoe-Missouria 2008 U.S. Dist. LEXIS 99548 at *6. The D.C.
Circuit described the 1994 Act, not as an act argahew rights of Indian

beneficiaries to an accountifigbut as a “remedial statute to address [the]

’ The D.C. Circuit held that the United States hAgwe-existing duty,

established prior to the 1994 Act, to account tdidns and Indian tribes for the
funds and assets the United States holds in trust:

[Tlhe 1994 Act does naireate‘trust responsibilities of the United
States.” Rather it lists some of the means thromgich the Secretary
shall discharge these preexisting duties. Foants, the first listed
duty is ‘providing adequate systems for accounforgand reporting
trust fund balances.” 25 U.S.C. § 162a(d)(1). TwWwuld not be
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unconscionable delay” by the United States, asdeysn providing the accounting
it “already’ owed to Indian beneficiariesSee Cobell V1240 F.3dat 1096 & 1101

The accounting the United States is required tovideo must be
“meaningful.” The phrase “meaningful accounting”a term of art. It means
something more than “simple noticeSeeChippewa Cree Tribe, et al. v. U.89
Fed. Cl. 639, 664 (Fed. Cl. 2008ge alsaCobell v. Kempthornes32 F.Supp.2d
37, 90 (D.D.C. 2008) (ruling that the Departmentlmkrior's proposed plan to
account to individual Indians would “not containffszient information for the
beneficiary readily to ascertain whether the thest been faithfully carried out.”)
(Cobell XX. “[T]he beneficiary is always entitled to suchfarmation as is
reasonably necessary to enable him to enforce idirgsr under the trust or to
prevent or redress a breach of truskeeRestatement (3d) of Trusts § 173. At a
minimum, “meaningful accounting” means “informaticufficient to alert the
beneficiar[ies] to possible losseS€hippewa Creeg69 Fed. Cl. At 664.

In addition to various amendments to the 1906 Acttlie Osages and the
United States duty to account under the 1994 Adngtess has enumerated

various items that the United States must provila part of the accounting. For

necessary to discharge the government's trust medplities were not
the governmendlreadyobliged to account for and report trust fund
balances.

Cobell VI 240 F.3d at 1101 (emphasis in original).
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instance, 25 U.S.C. § 4011(a) requires the Segrefahe Interior to “account for

the daily and annual balancealf funds held in trustby the United States for the

benefit of an Indian triber_an individual Indian which are deposited or invested

pursuant to section 162a of this title.” (emphamisled). In addition, under 25
U.S.C. 8 4011(b) the Secretary is also requiredptovide a statement of

performance identifying “(1) theource, type, and status of the fund&) the

beginning balance; (3) the gains and lossestg@gipts and disbursementfand]

(5) the ending balance.” (emphasis added).

To the extent the District Court’'s opinion relies @ counter-factual
assumption that Plaintiffs’ funds are not in anc@ant” and therefore the United
States has no duty to Plaintiffs, the District Gouisreads the United States’ legal
duty to account. As set forth above, the Uniteatest duty to account relates to the
trust funds held by the United States. Any otlesulit would illogically allow the
United States to avoid its duty to account by sympdver depositing the funds it
receives into an “account.” Given that the Unifithtes has duties to obtain a
return on investment on Indian money, such an agsamwas not well founded.
See25 U.S.C. § 162a. In any event, such a judicialgated exception would

violate the purpose of the trust accounting statytermitting the United States to
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never deposit cash received for Indians, and tlyeaslsert that no accounting is
due’®

D. The District Court erred by holding that the Ri#iffs are not
entitled to an accounting.

The parties agréb—and the Court rightly found—that a trust relatioips
exists between the United States and Plaintiffa assult of the 1906 Act. Aplt.
App. at 1268-1271. The District Court erred byasefing the United States’ duty
to account from its trust duty. The Plaintiffgjhit to an accounting “inheres in the
trust relationship itself.” Cobell V| at 240 F.3d at 1103 (relying owhite
Mountain Apache Tribe of Arizona v. United Stat28 Cl. Ct. 446, 448 (1992)
(citing G.T.BOGERT, TRUSTSS 141, at 494 (6th ed. 1987)pee alsdRestatement

(3d) Trusts, § 83(b) (“The right of any beneficiaxy request information . . .

1 The notion that the United States has manage®&d&on 4 Royalty

Payments on a cash basis, as seems to be implitee yistrict Court’s order, is
not factually based, and seems unlikely, at best.

1 SeeAplt. App. at 519:

MR. KIM: After it's distributed or at the point aistribution, if you
are an Indian or have an individual Indian money
account, then there’s a trust duty to you.

See als®\plt. App. at 570:

MR. KIM: It's not our money, it's money we hold itrust for
someone else and then we distribute.
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includes a right to request and receive accountingomparable reports” and
allowing courts to compel such accountints).

Once it is clear a trust exists, “[tlhe districtucbsitting in equitymust do
everything it can to ensure that [the United Statgwovides [the Indians] an
equitable accounting even if such an accounting seems impossiklebell XXI|
573 F.3d at 813. An accounting is necessary becdwghout an accounting, it is
impossible to know who is owed what. The best laageficiary could hope for
would be a government check in an arbitrary ambuid. at 813. Therefore, the
accounting provided must contain “information st#nt to alert the
beneficiar[ies] to possible losseS€hippewa Creg69 Fed. Cl. at 664.

Here, Plaintiffs receive “a government check inaahitrary amount” each
qguarter of ever year. They requested an accourthag will allow them to
determine whether they have suffered possible $oss8ee Cobell XX 532
F.Supp.2d at 90; Restatement (3d) of Trusts § Kficifically, Plaintiffs seek an
accounting relating to whether the United Statesgraperly distributed headright
payments only to those who may rightfully hold adheght, whether interest was

collected and distributed, and whether the cora@abunts were distributed to the

12 The comments to section 83 make it clear that “tmgt provision

that states that the trustee does not have to ateall not be enforced . . . as
against public policy.1d. at comment b (quoting Charles E. Rounds Laring: A
Trustee’s Handboog 6.1.5.2 (8th ed. 2006)).
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correct recipients.See25 U.S.C. 162a(d)(2) (requiring the United Statesvige
“adequate controls over receipts and disbursenignisAplt. App. at 452-456.
This may well require the United States to recanevhether the United
States’ distribution of trust funds today is propeing into account past actions
by the United StatesSee Cobell /1240 F.3d at 1102, Plaintiffs confirmed this

approach to the District Court:

¥ The United States mistakenly interpreted thisnetaand convinced

the District Court of this improper interpretatiome-be a claim thato non-Osage
may rightfully hold headrights. However, as Pldist counsel noted, this is not
Plaintiffs’ claim:

MR. AAMODT: ... the question that we lay out, ded of whether
or not persons are entitled to receive these monies
IS not just a simple question of whether or not any
non-Osage can obtain. We concede, in fact we
plead in our pleadings that many non-Osages are
entitled to receive these funds and, in fact, we
think that they are a part of our class. The bl
that we have in this case is we don’t know which
ones they are and there’s no way to determine that
until an accounting is provided. . . .

Aplt. App. at 483.
4 The D.C. Circuit noted:

Appellants never explain how one can give a faid atcurate
accounting of all accounts without first recondalinhe accounts,
taking into accounpastdeposits, withdrawals, and accruals. Indeed
the government's own expert acknowledged that ooeldc not
determine an accurate account balance without rcoimiy historical
account balances.
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THE COURT: . . . it begs the question are you gdm@sk that
the United States account for each and every of its
approvals of distributions to non-Osage for thé¢ las
104 years?

MR. AAMODT: Your Honor, the law requires that.
Aplt. App. at 481"

“[T]lhe management of a trust and rendering of aegadte accounting
requires the locating and retention of records ratpeal computer systems, and
adequate staffing. . . . Anything less would preadan inadequate accounting.”
Cobell V| 240 F.3d at 1103. Finally, the “accounting neeeify requires a full
disclosure and description of each item of propedystituting the corpus of the
trust at its inception.” Id. at 1103 (relying orEngelsmann v. Holekamp@02

S.w.2d 382,391 (Mo. 1966) andL&K’S LAwW DICTIONARY (7th ed. 1999)

Id. at 1102 (emphasis added).
15 See als@d\pp at 495:

MR. AAMODT: Each quarter the government takes odilop of
[the royalties generated] and it distributes it to.
those people who [the United States] decides are
entitled to receive Section 4 royalty payments.
The government has never accounted for how it
does that.

In addition, the United States has never accoufttetiow it manages unclaimed

funds; i.e., whether such funds escheat or arestrdmited to other headright
holders. Aplt. App. at 487.
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(defining accounting as “the report of all itemspobperty, income, and expenses”
prepared by the trustee for the beneficiary)).

The United States sees the Plaintiffs’ accountergiest as “something akin
to a title search” of headrights. Aplt. App. at960It may very well be that the
requested accounting will have to take such a forbexauseof the way the
United States managed the fund over time. Howehat,is not a decision for the
District Court—or even this Court. The “choicehadw the accounting would be
conducted, and whether certain accounting mettsad$y as statistical sampling or
something else, would be appropriate . . . are gatgpleft in the hands of
administrative agencies.”Cobell VI 240 F.3d at 1104. The District Court’s
consideration should be whether a trust duty iscbteethe Plaintiffs, and if so the
District Court must assure that the United Statewige “the best accounting it
can.” Cobell XXI| 573 F.3d at 813.

E. The District Court’s erroneous rejection of thénited States’ duty to
account® stands in opposition to all other authority.

The common principal developed throughout caseitaall the other courts

to address this issue is that the “obligation trfiatee to provide an accounting is a

16 It could be argued that the District Court did hold that Plaintiffs
cannot receive an accounting from the United Statesthat view, the District
Court’s opinion makes a factual finding—without agyidence provided by either
of the parties, or without any of the issues ledefthat the accounting Plaintiffs’
request is outside the scope of the accountingntiffai are owed. |If that is
assumed, however, the District Court improperlymissed all of the Plaintiffs’
claims.
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fundamental principle governing the subject of ttr@asiministration.” White
Mountain Apacheg26 Cl. Ct. at 448 (citing G. TBOGERT, TRUSTSS 141, at 494
(6th ed. 1987))Cobell VI 240 F.3d at 1103 (explaining that such an olbgeato
account is inherent in the trust relationship f)s€toe-Missouria 2008 U.S. Dist.
LEXIS 99548, at *13Seminole Nation v. Salaz&2009 U.S. Dist. LEXIS 27836,
at *3 (E.D. Okla. Mar. 31, 2009). The District Gts opinion turns these
principals on their head by refusing to find a didythe United States to account
to Plaintiffs, despite the District Court’s findirgf a trust relationship. Aplt. App.
at 1271-1273.

I The District Court Misreads Section 162a.

The District Court’s erroneous holding rejectedaatting responsibilities,
based upon its interpretation of 25 U.S.C. § 1@2& District Court said “Section
162a(a) applies ‘to the funds of the Osage Tribéndians, and the individual
members thereofinly with respect to the deposit of such fundsankis™ Aplt.
App. at 1271 (emphasis added). However, secti@a 16 not the entire universe
of the United States accounting duties, and sectia is not as limited as the
District Court would imply. Simply put, the depbsif funds pursuant to section
162a, identifies the trust and affirms certain tmesponsibilities applicable to that
trust in the most general sense. 25 U.S.C. § 1&2addition to section 162a, the

United States is required to account for the tfusts in its possession under 25
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U.S.C. 8§ 4011 and 4044ndthe Appropriation Acts, as set out above. Morepve
specifically in this case, “all funds” received feegregation and distribution to
Plaintiffs “shall be held in trust by the Uniteca&s.” Seel906 Act § 4.

Contrary to the many other Court’'s clear readingtlodse statutes, the
District Court assumed that, since Section 162afglied to the duties of the
Secretary of the Interior must follow in depositimgdian funds in banking
Institutions, Appellants could not rely upon anfi@tsubsection of Section 162a—
nor any statute referencing Section 162a—as a basen accounting relating to
the disbursement of Indian funds. Aplt. App. at 1-A272. For instance, the
District Court also rejected Section 4011 becaus@riposes a requirement to
account only for funds ‘deposited or invested parguto section 162a.” Apilt.
App. at 1271-1272.

The District Court has erroneously concluded that challenge the
distribution of Indian trust funds, a plaintiff mualso challenge their deposit.
Such an interpretation finds no basis in law. Bact62a’s “deposit’ requirement
only identifies the trust; if the funds are depegd#-as they were here—an Indian
beneficiary is owed an accounting af leastthose specific items listed in 25
U.S.C. 88 162a and 4011, regardless of whethebé¢heficiary is concerned with
how the trust funds were deposited. As set out@bevery individual Indian who

received trust funds held by the United States nsitled to a meaningful
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accounting for those trust funds as confirmed byh@ess on approximately
twenty different occasions by repeatedly passimgAppropriation Act language.
SeeAppropriations Actssuprafootnote 2;see alscChippewa Cree69 Fed. CI.
639 (Fed. Cl. 2006).

Finally, such a limitation on the United Statestaanting duties would
create an illogical loophole where the United Stateuld avoid the duty to
account by never depositing the trust funds in accbunt.” Such a scenario,
where the United States handles Indian trust fumdsnly a cash basis, probably
has not occurred since the passage of the Noretmisse Act. 25 U.S.C. § 177,
City of Sherrill v. Oneida Indian Natig®44 U.S. 197, 204 (U.S. 2008)william

E. Dwyer, Jr.Land Claims Under the Indian Nonintercourse Act:\25.C. § 177

" The Supreme Court stated:

The Federal Government initially pursued a policgtpctive of the
New York Indians, undertaking to secure the Triloggits to reserved
lands.See Oneida JI470 U.S., at 231-232)neida | 414 U.S., at 667,
39 L. Ed. 2d 73,94 S. Ct. 772; F. Cohelandbook of Federal Indian
Law 418-419 (1942 ed.); F. Cohddandbook of Federal Indian Law
73-74 (1982 ed.) (hereinafter Handbook). In 1796ngess passed
the first Indian Trade and Intercourse Act , comimdmown as the
Nonintercourse Act. Act of July 22, 1790, ch. 33,Siat. 137.
Periodically renewedsee Oneida,1414 U.S., at 667-668, 39 L. Ed.
2d 73, 94 S. Ct. 772, and remaining substantiallfjorce today, see
Rev Stat § 2116, HN125 U.S.C. 8§ 177 [25 USCS 8§ ,1ihé] Act bars
sales of tribal land without the acquiescence oé thederal
Government.”

Sherrill, 544 U.S. at 204.
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7 B.C. Envtl. Aff. L. Rev. 259 (1978) (describintpiens made under the Indian
Nonintercourse Act).
1 The District Court erred in its analysis of the accounting
duty because it is immaterial whether the segregatefund

of the Osage Mineral Estate is separated into indigual
“accounts” for individual headrights.

The District Court also held that an accountingna required because
“there is no underlying trust account with a bakrfor headright owners to
examine.” Aplt. App. at 1272. This is immatered to whether Plaintiffs are
entitled to an accounting. In fact, the Distriadutt’'s assumed fact scenario is
similar to the manner the “accounts” in tG@ebell litigation were organized. In
Cobell the D.C. Circuit recognized that “[tlhe Treasury @agment maintains
only a single ‘lIIM account’ for all IIM funds, raér than individuated accounts for
each individual 1IM beneficiary.” Cobell V| 240 F.3d at 1088 However, the
D.C. Circuit affirmed the right of individuals etiéid to the trust funds to demand
an accounting from the United Statdd. at 1110.

Setting aside the issue that the District Cougrmperly issued a finding of

fact at the Motion to Dismiss stafeeven if the United States chooses to distribute

18 In fact, the United States @obell VIconceded that it did “not know
the precise number of IIM trust accounts that tbisdminister and protectid.

9 “n deciding a Rule 12(b)(6) motion, a federalutomay only
consider facts alleged within the complainiCounty of Santa Fe v. Public Serv.
Co, 311 F.3d 1031, 1035 (10th Cir. 2002) (emphasikedyl
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payments from the trust without the creation ofividliated accounts, the fact
remains that the funds are still held in trust anel still distributed by the United
States after they are by law to be “segregatedh fite Osage Mineral Estate. Itis
agreed by all the parties that the United Statesiblutes these trust funds each
qguarter. It is difficult to imagine how the Unitéttates can distribute the trust
funds without passing them through an account. aR#gss, an accounting does
not relate to “accounts” but the managemeritust funds

[N]otwithstanding any other provision of law, thiatsite

of limitations shall not commence to run on anyirola

including any claim in litigation pending on thetelaf

the enactment of this Actgconcerning losses to or

mismanagement of trust fundsmtil the affected tribe or

individual Indian has been furnished with an acdoun

of such fund$rom which the beneficiary can determine
whether there has been a loss.

Pub. L. No. 111-88, 123 Stat. 2904 (2009) (empheited).

The trust funds--segregated for the purposes dfilalision—are held in
trust pursuant to the statut&eel906 Act, §8 4. As such, the fact remains that as
trustee of the trust funds segregated from the ©%ameral Estate, the United
States has an affirmative duty to meaningfully actoto the Plaintiffs, the
beneficiaries of the segregated fund. The UnitateS has never provided such an
accounting to the Plaintiffs. Aplt. App. at 455.

Accordingly, the Plaintiffs have established thlé tUnited States holds

“trust funds” for them, and that the United Stalbes failed to account for these
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funds in compliance with the requirements of feéa.. The District Court’s
analysis requires the assumption of facts thatcargrary to the Plaintiffs’ well
founded allegations. Moreover, the District Caurissumptions themselves are
not grounded on any evidence. Accordingly, thetrigisCourt’s dismissal of the
Plaintiffs’ claims under Rule 12 (b)(6) should versed, and the Plaintiffs ask
that this Court order the defendants to providerdggiested accounting.

[1l. Plaintiffs state a proper cause of action for trust mismanagement,
including improper headright distributions.

Plaintiffs alleged that the United States breacit®edtrust responsibilities
and acted in violation of federal law by impropedigtributing Section 4 Royalty
Payments to persons who are not Osage Indiankdmrawful heirs).” Aplt. App.
at 451-452. The District Court held that this géon was speculative and
dismissed the claim for failure to state a claindemRule 12(b)(6). Aplt. App. at
1267. In the alternative, the Court held that thiiggation did not sufficiently
identify final agency action, or inaction to invokihe jurisdiction of the
Administrative Procedure Act's (herein the “APAUdicial review provision§’

Aplt. App. at 1267-1268.

2 The District Court did not address whether thetédl States’ denial
of Plaintiffs’ request for an accounting constithifenal agency action. However,
case law clearly establishes that such a denihied agency action reviewable
under the APA.See e.g. Otoe-Missouria008 U.S. Dist. LEXIS 9954&eminole
Nation 2009 U.S. Dist. LEXIS 27836.
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In regard to the District Court’s holding that Pig#ifs’ failed to state a claim
for their trust mismanagement allegations, the d$osliould be on the question of
whether the specific allegations in the complajiatisibly support a legal claim
for relief.” Alveradq 493 F.3d at 1215, n. 2 (citingbal, 490 F.3d 143). As
illustrated below, the record is replete with evide that Plaintiffs’ claim meets
the Alveradotest. For instance, in the District Court’s Septer 10, 2009 Motion
Hearing, counsel for the United States admitted hieacould not identify under
which statute certain individual non-Osage headrlgblders came to hold their
headright:

THE COURT: Any idea of how many of the 1700 aredimug
their rights by virtue of the most recent iterafon

MR. KIM: | haven’t done that analysis. . .

* * %

THE COURT: . . . at least conceptionally it's pddsithat you
may have done everything correctly, under the
previous iteration, but may not have followed
every jot and tittle with regard to the law aftég’
and because you are held to a high standard as
fiduciary, perhaps, I'm just saying academically -

MR. KIM: Right.

THE COURT: - - you may have breached that fiducduyy with
regard to any devises that occurred after '78;
correct?

MR. KIM: That's correct. . . .
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Aplt. App. at 331-332.

In addition, counsel foreoaf the dismissed individual

defendants recognized that Plaintiffs’ claim weaasugible:

MR. CLARK:

But | would also point out, Your Honathat there could
be a situation. As you look in your courtroom todggu
have a lot of corporate defendants. Corporatendiefes
as owners of headrights, of course, went out threlow
in 1984. There could be, although | doubt it, emyst

cooperate dic| transfer that occured after 1984, maybe

slipped through or maybe wasn't properly writtemere
could be one.

Aplt. App. at 675. In fact, the United States’ ovatords—produced through this

litigation—show that
beneficiaries:

MS. PROCTOR:

Aplt. App. at 490-491.

records have been inadequate identifying trust

. . . the list was erroneous becaws®a An Osage
Indian and | knew many of the people who are on
the list and | knew, many of them being friends
and relatives, that they were deceased or that they
were living, but they had inherited life estates as
spouses of Osage after 1978. One of [the] people
who was on the list, her name is Georgia Bollinger
was my aunt and she was such a person who
acquired a life interest after 1978 and who died in
the early ‘90s when | was in high school, Your
Honor, and she was on the list.

There is an actress whose name is Jean
Harlow who has been dead since the ‘30s, her
mother was on the list. Her mother has been dead
since the ‘50s, Your Honor.
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The Court rejected the plausibility of Plaintiftdaims on the basis that they
were not specific to any one individual or to amytular distribution. Aplt. App.
at 1266-1268. The District Court, likewise rejectelaintiffs’ allegation as an
insufficient identification of final agency actiormr inaction. Id. However,
without the requested accounting, Plaintiffs’ claicannot be more specific, but
under the law they did not have to be any moreiBpecTo put it another way,
Plaintiffs knew of some specific misdistributiorsd alleged them. Aplt. App. at
455. Even though the Plaintiffs may not yet be rawef all the United States
misdistributions, they still have stated facts wight to pass legal muster under
this Court’s authority inrAlveradq 493 F.3d at 1215, n. 2 (citingbal, 490 F.3d
143).

On the question of the other unknown misdistribngiountil the requested
accounting is provided, Plaintiffs’ claims have men accrued.See Shoshone
364 F.3d at 1347 (Fed. Cir. 2004) (holding that Apgropriations Acts provide
“that claims falling within [their] ambit shall n@ccrue, i.e., ‘shall not commence
to run,” until the claimant is provided with a m&agful accounting.”). According
to the Federal Circuit, “[t]his is simple logic-4vocan a beneficiary be aware of
any claims unless and until an accounting has bemered?”ld. at 1347.

Just because Plaintiffs are not aware, in this,cafsevery instance where

the United States failed to comply with its duttesdistribute Section 4 Royalty
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Payments in compliance with the law does not mbanRlaintiffs have not stated
a cause of action for the claims Plaintiffs are @af. To hold otherwise is either
illogical, or requires the invention of facts notthe record on a motion under Rule
12 (b)(6). Accordingly, the District Court's Ordeshould be reversed, and
Plaintiffs’ cause of action for the United Statesdzh of trust should be restored.
CONCLUSION

For the reasons set forth above, the District Caured in dismissing
Plaintiffs’ Complaint for failure to state a claiomder Rule 12(b)(6). Pursuant to
federal law, the United States is required to mtewvlaintiffs with a meaningful
accounting for its management and distribution e€ten 4 Royalty Payments.
Furthermore, Plaintiffs have stated a plausibleatieof trust claim against the
United States for its mismanagement and distributcd Section 4 Royalty
Payments. Plaintiffs therefore request that thosir€reverse the District Court’s
decision and order the United States to accourthfosegregation and distribution
of trust funds under Section Four of the 1906 A&ppropriations Acts, and
general accounting duties found in Title 25 of theted States Code.

REQUEST FOR ORAL ARGUMENT
As illustrated above, the District Court’s rulimgunique and at odds with

the prevailing precedents of other courts in theeul, courts in the D.C. Circuit
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and Court of Federal Claims, and contrary to stayutaw. For this reason,

Plaintiffs request oral argument.

Respectfully submitted,
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