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care that the laws of the union are duly supported. I must confess, how-
ever, that I can hardly conceive of such a case, because I.do not, at present,
perceive any power which congress can lawfully carry to that extent. But
. when there is no_existing regulation which interferes with the grant, nor
any pretencé of a constitutional inferdict, 1t would be Tost extraordinary
for us o adjudge 1t void, on the mere contingency of a collision with some
future exercise. of congressional power. Such a doctrine is- a’ monstrous
heréfy. 1t would go, I a great degree, to annihilate the legislative power
of . the states. May not the legislature declare that no bank papeT. shall
cirW¥ate, ot be given or received in payment, but what originates from some
incorporated bank of our own, or that none shall circulate under the nomi-
nal value of one dollar? But suppose congress should institute 2 natjonal
bank, with authority to issue and circulate throughout the union; bank
notes, as well below as above that nominal value: This would so far cormitrol
the state law, but it would remain valid and binding, except as to the paper
of the national bank. The state law would be absolute, until the appearance
of the national bank, and then it would have a qualified efiéct, and be good
proGnto. o, again, the legisiature may declare that it shall be unlawful
to vend lottery tickets, unless they be tickets of lotteries authorized by a
law of this state, and who will question the validity of the provision? But
suppose congress should deem it expedient to establish-a national lottery,
and should authorize persons in each state to vend the tickets, this would
so far control the state prohibition, and leave it in full force as to all other
lotteries. The possibility that a national bank, or a national lettery, might
be instituted, would be a very strange reason for holding the state laws to
be absolutely null and void.: It strikes me to be-an equally inadmissible
proposition, that the state is devested of 2 capacity to grant an exclusive
privilege of navigating a steam-boat, within its own waters, merely because
we can imagine that congress, in the plenary exercise of its power to regulate |
commerce, may make some regulation inconsistent with the exercise of this
privilege. When such a case arises, it will provide for itself; and there is,
fortunately, a paramount power”in the supreme court of the United States
to guard against the mischiefs of collision. . . . .. “:Lf“
' ' et ' L ot
e - "
GIBBONS v. OGDEN * '
9 Wheat. 1,6 L. Ed. 23 (1824)

[Ogden received an assignment of the right of Livingston and Fulton
granted by acts of the New York legislature {considered in Livingston V.
Van Ingen, page 129 supra) for_ the exclusive. pavigation_of the waters of
New._York with boats moved by fire or steam, for a term of years which had
not expired. Gibbons operated two steamboats between New York and
Elizabethtown, New Jersey, in violation of the terms of the New York legis-
lative acts; these boats were enrolled and licensed to be employed in the
coasting trade under an Act of Congress of 1793. The New York chancery
court granted an injunction on behalf of Ogden: against Gibbons, which was
affirmed on appeal, Chancellor Kent writing the opinion holding the New
York acts constitutional. 4 Johns. Ch. 150 (1319).]

MR. CHIEF JUSTICE MarsHALL delivered the opinion of the Court, and after

stating the case, proceeded as follows:
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The appellant contends that this decree is erroneous, becausé the laws
which purport to give the exclusive privileges it sustains, are repugnant to

“the constitutior and laws of the United States.. -

They are said to be repugnant:

_Ast. To that clause in the constitution which authorizes Congress to regu-

Iate commerce. oo R

«2d. To that which authorizes Congress to promote the progress of science
and useful arts. : ! - ' -
" The state of New York maintains the constitutionality of these laws; an
their legislature, their Council of Revision, and their judges, have repeatedly
concurred in this opinion. It is supported by great names —by names

_ which have all the titles to consideration that virtue, intelligence, and office,

can bestow. No tribunal can approach the decision of this question, without
feeling a just and Teal respect for that opinion which is sustained by such
authority; but it is the province of this Court, while it respects, not to how
to it implicitly; and the judges must exercise, in the examination of the sub-
ject, that understanding which Providence has bestowed. upon them, with
that independence which the people of the United States expect from this
department of the government. . . . T

“The words are: “Congress,shall_have _power_to regulate commerce with -

oreign nations, and among the several states, and with the Indian tri'Bgs.-"
"The subject to be regulated 1s commeérce; and our constitution being, as
was aptly said at the bar, one of enumeration, and not of definition, to ascer-
tain the extent of the power it becomes necessary to seifle thie meaning of the
word. Thé counsel for the appellee would limit it to traffic, to buying and
selling, or the interchange of commodities, and do not admit that it compre-

‘hends navigation. This would restrict a general term, applicable to many
_objects, to one of its significations. Commerce; undoubtedly, is traffic, but

it is something more; it is intercourse. It describes the commercial inter-
course between nations, and parts of nations, in all its- branches, and ‘is
regulated by prescribing rules for carrying on that intercourse.  The mind
can scarcely conceive a system for regulating commrerce between nations,
which shall exclude all laws concerning navigation, which shall be silent on

_the admission of the vessels of the one nation into the ports of the other,

and be confined to prescribing rules for the conduct of individuals, in the
dctual employment of buying and selling, or of barter.

If commerce does not include navigation, the government of the Union
has no direct power over that subject, and can make no law prescribing
what shall constitute American vessels, or requiring that they shall be
navigated by American seamen. Yet this power has been exercised from
the commencement of the government, has been exercised with the consent
of all, and has been understood by all to be a commercial regulation. All
America understands, and has uniformly understood, the word “commerce”

to.comprehend F]ﬁ\%gition. - Tt was so understood, and must have been so

understood, whén the constitution was framed. ‘' The power over comimerce,
including navigation, was one of the primary objects for which the people of
America adopted their government, and must have been contemplated ‘in
forming it. The convention must have used the word in that sense; because
all have understood it in that sense, and the attempt to Testrict it comes too

late. :

If the opinion that “commerce” as the word is used in the constitution,

1
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comprehends navigation also, requires any additional. confirmation, that
additional confirmation is, we think, furnished by the words of the instru-

mentitself. . _
:.+1t is a rule of construction, acknowledged by all, that the iexceptions from

"a-power mark its extent; for it would be absurd, as well as useless, to except

from a granted power, that which was not granted — that which the words
of the grant could not comprehend. - . . ' E

_ The 9th section of the lst article declares that :“ng_preference shall be
given, by any regulation of commerce or.Tevenue. Lo the ports oOf on€ Stdte

over those of another.” This clause cannot be understood as applicable to
thiose Taws only which are passed for the purposes of revenue, because it is' -
expressly applied to commercial regulations; and the most obvious prefer- -

.ence which can be given to one port over another, in regulating commerce,
e is still more

relates to navigation. - But the subsequent part of -the sentenc
explicit. "It is, “nor shall vessels bound to or.from one state, be obliged to

enter, clear, or pay duties, in anather.” These words have a direct reference

to navigation. :

.- The universally acknbwledged‘power of the gbvernment to impose cm-

bargoes, must also be considered as showing that all America is united in that
comstruction which comprehends navigation in the word commerce. . . .
When Congress imposed that embargo, which, for a time, engaged the
attention of every man in the United States, the avowed object of the law
was the protection of commerce, and the avoiding of war. By its friends and
its enemies it was treated as a cOMInSrcialnot—as ~—measure. The
'persevering earnestness and 7eal with which it was opposed, in a part of our -
country which supposed its interests to be vitally affected by the act; capnot
be forgotten. A want of acuteness in discovering objectiens to a measure

" 1o which they felt the most decp-rooted hostility, will not be imputed to those

who were arrayed in opposition to this. Yet they never suspected that
navigation was no branch of trade, and was, therefore, not comprehended
They did, indeed, contest the constitu-
tionality of the act, but on a principle which admits the construction for
which the appellant contends. They denied that the particular law in ques-
tion was made in pursuance of the constitution, not because the power could
not act directly on vessels, but because a perpetital embargo was the annihila-
tion, and not the regulation of commerce. . . . N

The word used in the constitution, then, comprehends, and has been
always understood to comprehend, navigation within its meaning; and a
power to regulate navigation is as expressly granted as if that term had bee
added to the word “commerce.” _

To what commerce does this power extend? The constitution informs us, @

to commerce. “with fo_rgjgn.ﬂalions,_and.amgng_the,xveral"smtesraﬂd*’with

the Indian_ tribes.” ‘

It has, we believe, been universally admitted that these words comprehend
ial intercourse between the United States and
foreign nations. No sort of trade can be carried on between this country
and any other, to which this- power does not extend. It has been truly said,
that commerce, as the word is used in the constitution, is a unit, every part
of which is indicated by the term. _

1f this be the admitted meaning of the word, in its application to foreign
nations, it must carry the same meaning throughout the sentence, and re-

every species of commerc

/“/;ﬁ‘l{)
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main a unit, unless: there be some plain intelligible cause which ailt_ers it.

: The subject to which the power is next applied, is to commerce “among

the several states.” The word “among” means intermingled with. A thing
~ which is among others, is intermingled with them. Commerce among’ the
, states cannot stop at the external boundary line of each state, but may be

' H
- - = - . .
v | intrdduced into the interior. - '
'\ T . - o .
— Tt is not intended to say ‘that these words comprehend that commerce
et Zyhich 15 completely internal, which is carried on between man and man in a

L ‘state, or between different parts of the same state, and which does not extend

A ',4“_ z g;/? to that commerce: which concerns more states than one. ..

i

to or affect other states. Such a power would be inconvenient, and is. cer:.
tainly unnecessary, S 7 : T R

- Comprehensive as the word “among” is, it may very properly be réstricted
.~ The genius
and character of the whole government seem_to be, that its action 15 o be:
of applied—ro*:{'l'l"’fﬁé"‘é'ic"fé'r“ﬁa"fgéoncerns.of the mation, and to_these-internal
-comcerils which Affect the states generally; but not fo those WHICH 4re. Coln:

O}JWWJWMMJWM not affect other states, and with
N A which it is not necessary to in: rpose of executing some of
. the general powers of the government.- The co&n}ietely internal commerce

[ veriyof a state, then, mwwmnem&_@:@m&e}frﬁ~@‘ :

©. . . Coimmetce among the states must, of nécessity, be commerce with the
states. In the regilation of trade with the Indian tribes, the action of the
law, especially when the constitution was made, was chiefly within a state.
The power of Congress, then; whatever it may be, must he exercised within |
 the territorial jurisdiction of the several states. . . . s
C. We are now arrived at the inquiry, What is this power?

o / mercéi5 10 be goverped. This power, like all others vesied in Congress, is

e {‘7‘ ' corEElgt_e__’_mitselwﬁ_biexercised to its utmost extent, and acknowledges
to Timitations. other than aré prescribed in the constitution. These ‘are ex-
_ pressed in plain. terms, and do not affect the questions which arise in this
case, or which have been discussed at the bar. If, as has always been under-
stood, the sovereignty of Congress, though limited to specified objects, is
plwme power_overcommerce with foreign nations;
and a@ggmwmmddmﬂonglem as Absolutely ps it would
be i’ single government, having in'its constitution the same restrictions on
thé exercise of the power as are found in-the constitution of  the United
States. 'The wisdom and the discretion of Congress, their identity witl the
people, and the influence which their constituents possess at election; are, in
this, as in many other instances, as that, for example, of declaring war, the
sole restraints on which they have relied, to secure them from its abuse.
They are the restraints on which the people must often rely solely, in all
representative governments. . . . :
But it has been urged with great earnestness, that although the power of
Congress to regulate commerce with foreign nations, and among the several
states, be co-extensive with the subject itself, and ‘have no other limits than
are prescribed in the constitution, yet the states may severally exercise the
sa ithij i tive jurisdictions. i support of this argu-

frean

v ment, it is said that they possessed it as an ﬁl_r_’l_sgpgl‘ablengg_yj]gggq-‘___pf_ s0V-
ereignty, before the formiation St the constitution, and still retain it, except
so Tar as they have surrendered-it-by_that instrument; that tHis principle

¢

It is the power to Tegulate; that is, to_prescribe the rule by which com- .
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results from the nature of the government, and is secured by the tenth
amepdment; that an affirmative grant of power is not.exclusive, unless in

its own nature it be such that the continued exercis¢ of it by the former
possessor is inconsistent with the grant, and that this is not of that descrip- /&974 :
ton.-. . . . ) R o S - g

... The grant of the power to lay. and collect taxes is, like the power to W?d
regulate commerce, made in generdl térms, and has never been understood

1o interfere with.the exercise of the same power by the states; and hence has .~ £___
been dfdwn an argument which has been applied to the question under e
consideration.  But the two grants are not, it is conceived, similar in their

texms or their nature, Although many of the powers formerly exercised by

the states, are transferred.to the government of the Union, yet the state gov-

ernments remain, and constitute a most important part of our system, The

power of taxation is indispensable to thejr existence, and is a power which,

4

- 1o its own nature, is capable of residing in, and being exercised by, different

authorities at the same time. We are accustomed to see it placed, for dif-
ferent purposes, in different hands. Taxation is the simple operation of
taking small portions from a.perpetually Feeuniilating tass, susceptible of
almqgip_ﬁ_nltg,diyg_i,on; and a power in one to take what is necessary for cer-

tain purposes, is not, in its nature, incompatible with a power in another to

take what is necessary for other purposes. Congress'is authorized to lay and
collect taxes, €ic., to pay the debts, and provide for the common défense and
general welfare of the United States. This does not interfere with the
‘power of the states to tax for the support. of their-own governments; nor is
the exercise of that power by the states an exercise. of any portion of the
power that is granted- to the United States. In imposing taxes for state pur-
poses, they are not doing what Congress is empowered to do. Congress is
not empowered to tax for those purposes which are within the exclusive
province of the states. When, then, each government exercises the power
of taxation, neither is exercising the power of the other. But, when a state
proceeds to regulaie commerce with foreign nations, or aniohg the several
statés, it is exercising the Very power that is granted to Congress, and is doing
the very thing which Congress is authorized to do. Theré i§ Tio analogy,
then, Between the power of taxation and the power of regulating commerce.
In discossing the {uestion; whether this power 15 still Ta thiestates; i the”
case under consideration, we may dismiss from it the inquiry, whether it is
' OF 18 Tetained until CONPIess
3 may dismiss thal inquiry, because it_has_been 7

exercised; and the regulations which Congress deemed it proper to make, are

now ifi Tl operation. The sole question is, can a state regulaie commerce / il

//;ﬂ ?x

with foreign nations and among the statés, while Congress 1s regulating if7

The counsel Tor the respondent answer this question in the affirmative, and  2.x /7, - i

rely very much on the restrictions in- the tenth section, as supporting their
opinion. - ‘They say, very truly, that limitations of a power furnish a strong
argument in favor of the existence of that-power, and that the section which
prohibits ihie states Fromy 1iying dutiés on imports or exports, proves that this
power might have been exercised, had it not been expressly forbidden; and,
consequently, that any other commercial regulation, not expressly forbidden,
to which the original power of the state is competent, may still be made.
That this restriction shows the opinion of the convention, that a state

might impose duties on exports and imports, if not expressly forbidden, will

i
:
|
\
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be conceded; but that it follows as a consequence, from this concession, that
“a state may regulate commerce, with foreign-nations and among the states,
‘cannot be admitted. : R o '
“We must first determine whether the act of laying “duties or imposts on
imports or exports” is considered in the constitution as a branch of the tax-
ing power, or of the power to regulate commerce. We-think it very clear that
it is considered as a branch of the taxing power. . " . - T
. . . Tt is true, that duties may often be, and in fact often are, imposed on
~~—tonnage, with a view to the regulation of commerce; but they may be also
\ imposed with a view to revenue; and it was, therefore, a prudent precaution
o prohibit the states from exercising this power. The idea that the same
/ Ineasure might, according to circumstances, be arranged with different classes
f power, was no novelty to the framers of our constitution. . . .
: <" These restrictions, then, are on the taxing power, not on that to regulate
_{ commerce; and presuppose the existence of that which they restrain, not of
G " that which they do not purport to restrain, ' ' '
: But the inspection laws are said to be regulations of ¢ommerce, and are
certainly recognized in the constitution, as being passed in the exercise of
a power remaining with the states. ‘ - '
:  That inspection laws may have a remote and considerable influence on
g commerce, will not be denied; but that a power to regulate comimerce is the
/Qﬂ-ﬁf& source from which the right to pass them is derived, cannot be admitted.
y The object of inspection laws is to improve the quality of articles produced
ﬂ%—% by the labor of the country; to fit them for. expértation; or, it may be, for
Z{ domestic use. They act upon the subject before it becomes an article of
. {oreign commerce, or of commerce among the states and: prepare it for that
gty 2 purpose. They form a portion of tlvlat'immen'se mass of legislation which
> embraces everything within the territory of a state not surrendered to the
/""7 /%""" general government; all which can be most advantageously exercised by the
£ % states themselves. Inspection laws, quardntine laws, health laws of every
/ 2 description, as well as laws for regulating the internal commerce of a state,
and those which respect turnpike-roads, ferries, etc., are component parts of
this mass. :
R | Co_rﬁgs_s_jicense vessels to sail from one port to another, in-the
same statel___'t“h_g_gg_t__lsn _supposed ;Q__p_&,_mg:&s_amq,in;klen;ﬁl;@jhevpower

expressly ‘granted to Congress, and implies no claimi of 2 direct power to

! regulate the purely nternal commerce of a state, or to_act directly on its
W system of police. So, if ajsfate, m passing laws on subjects acknowledged
oA E /o be within its control, and with a view to_tose subijecs, shall adopt a

9measure of the.same cHaTactér with one which Congress may adopt, it does
Tiot derive its authiprity from ihe particular power which fi@s been granted,
but from scme other, which remains with the state, and may be executed
by the-§ame means. All experience SHOWS (ITat The Saiie Easures, or meas-
irres —scarcely distinguishable from each other, may flow from distinct

,’.

powers; but this does not prove that the powers themselves are identical. .

Although the means used in their execution may sometimes approach each
other so nearly ds to be confounded, there are otlier situations in which
they are sufficiently distinct to establishh their individuality. . . .

The acts of Congress, passed in 1796 and 1799, empowering and directing
the officers of the general government to conform to, and assist in the execu-
tion of the quarantine and health laws of a state, proceed,-it is said, upon
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or among the states; for they-do not imply that such laws are an_exercise of

‘as quarantine and health laws, are so denominated in the acts of Congress,

“interfere with, and be affected by the laws of the United States, made for the /;\:t

- in some Teasure, adapted 1ts wwii legislation to this object, by making pro- :
~visions-in aid 6f those oF thie states—But-in-making these isi the /‘321%
. o
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the idea that these laws are constitutional. It is undoubtedly true that they
do proceed upon that idea; and the constitutionality o aws_has never,
so far ag we are informed, been denied. But they do not imply an 1 acknowl-
edgment that a state may rightfully regulate commerce with foreign nations,

that power, or enacted with a view ot On the contrary, they are treated

and are considered as flowing from the acknowledged power of a state, to
provide for the health of its citizens. But, as it was apparent that some of
the provisions made_for this_purpose, and in virmué of this power, might

regulation of commerce, Congress, in that spirit.of harmony and conciliation Py
which qught always to characterize the conduct of governments stafiding in TR
JVEITIMETLS She i -

the-relation which that of the Union and those of He states bear to each
_other‘,“h'aS'direct’e”d“’it‘s‘bﬁcers*t'cj‘ﬁﬁ”i"ﬁ"t’ffé“gxecution of these laws; and has,

Congress _ma ntrol the state]
trol them, for the regulation o P

opinion_is unequivocally manifested
laws, so far as it may he necessary to con
coanIche. e : :

Tt has been said that the act of August 7th, 1789, acknowledges a con-
current power in the states to regulate the conduct of pilots, and hence is in-.
ferred an admission of their concurrent right with Congress to regulate com-
merce with foreign nations, and amongst the states. But this inference is
not, we think, justified by the fact.

Although Congress cannot enable a state to legislate, Gongress may/ a@:\ Q@
the provisions of Tect. When the government of the’ Union piaA
was brought into existence, it found a system for the regulation of its pilots '
in full force in every state. The act which has been mentioned, adopts this
system, and gives it the same validity as if its provisions bad been specially
made by Congress. But the act, it may be said, is prospective also, and the
adoption of laws to be made in future, presupposes the right in the maker
to legislate on the subject. , '

. The act unquestionably manifests an intention_to leave ‘this subject
entirely to ‘the states, ung!l Congress shﬁ'ﬁTa—tTifhkagpper to interpose; but

the very eHaciient of such a Jaw indicates an opinion that it Was necessary;

that the existing system would not be applicable to the new state of things,
unless expressly applied to it by Congress. But this section 15 conifined to
pilots Wwithin the “bays, inlets, rivers, harbors, and ports of the United
States,” which are, of course, in whole or in part, also within the limits of
some particular state. The acknowledged power of a state to regulate its
police, its domestic trade, and to govern its own citizens, may enable it to
legislate on this subject to a considerable extent; and the adoption of its \—’“17 >

“system by Mgmd_; ! the whole subject - o ‘
merce, does not seem to the court to imply a right in tww_@y (7724;

it of Bk own A the adoption of the state system being tem- *7", .
porary, being ORIy anhl further legislati 181 e _made by % LY
1d control the

Congress,” shows, conclusively, an 1 opinion that Congress cou

whole suﬁjéfﬁ'éha‘”‘migﬁf‘ﬁaoptThe systeni ol The states, OF provide one of N -
itsown. . . .77 - Q;/;
Tt has been contended by the counsel for the appellant, that, as the word _

1
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“te-regulate” implies in its nature, full power over the thing to be regulated,

- 1t excludes, necessarily, the action of all others that would perform the same

operation on the same thing. That regulatlon is designed for the entire
result, applying to those parts which rerndin as they were, as well as to those

which are altered. It produces a uniform whole, which is as much disturbed.

and deranged by changing what the regulating power demgns to Ieave un-

' touched as that on which it has operated.

C_;é/{“é;{,f;«:\,
ﬁ'j V;ﬁﬁ’.ﬁ:ﬁu
¢‘”4{r & ,ﬂ'

twf{/@?

“material whether thy

" There is great force in this argument and the court is not satisfied that it
has been refuted.
~ Since, however, in exercising the power of regulating t the:u: OWn purely

1nterna1 affairs, whether of tradmgrmc_pol_l,ge,_the-seaeeswmay-someumes enact’

laws, the valldlty of which depends on their inteffering with, and bemg con-
trary to, an act ofﬁongl;ess _passemanmﬁnsf'mmn the court
will“éiiter upon the i inquiry, whether the laws of _New York, as expounded
by the highest tribunal of that state, have, in their applicition to' this case,
come into-cotlision w1th*an_act of Longress, and“ deprlved a cmzen of a rlght

laws Were passed-in virtue of 7 toncurrent power “to
regulate commerce with foreign nations and among the several states,” or in
virtue of a power to regulate their domestic. trade-and police. In one case
and the other, theacts of New York must yield to the law of Congress, and
the decision sustaining the privilege they confer, against a right given by a
law of the Union, must be erroneous.

- The nullity of any act, inconsistent w1th the constitution, is produced
by the declaration that the constitution is the supreme law. The appropri-
ate application of that part of the clause which confers the same supremacy
on laws and treaties, is to such acts of the state leglslatures as do not tran-
scend their powers, but, though enacted in the execution of acknowledged
state powers, interfere with, or are ‘contrary to, the laws of Congress, made in
pursuance of the constitution, or some treaty made under the authority of
the United States. In every such case, the act of Congress or the treaty, is
supreme; and the law of the state, though enacted in the exercise of powers
not controverted, must yield to it

But we will proceed briefly to notice those sections [of the Act of Congress]
which bear more directly on the subject.

e J‘ The first section declares that vessels enrolled by virtue of a previous law,

Ty |

and certam other vessels enrolled’ as. described in that act, and having a

ships or “Vessels of the Umited d States, entitled to_the pnvﬂeqes of ships or

vei;%s_e_rnplqy_eg 1 the-coasting-trade™

Is section seems to the court to contain a positive enactment, that the

- vessels it describes shall be entitled to the privileges of ships or vessels em-

ployed_m,l;he_cgasnﬂg\_[raﬂe Those privileges cannot be separated from the

_trade, and cannot be enjoyed, unless the trade may be prosecuted. The

grant of the privilege is an idle, empty form, conveying nothing, unless it
convey the right to which the privilege is aitached, and in the éXercise of

which its whole value consisis.” "T'c construe these Words otherwise tham a5~

entitling the ships or vessels described, to carry on the coasting trade, would
be, we think, to dlsregard the apparent intent of the act.

The fourth section directs the proper officer to grant to a vessel qualified
to receive it, “a license for on the coasting trade”; and prescribes
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its form. After reciting the compliance of the applicant with the previous
requisites of the law, the operative words of the instrument are, *license is
hereby granted for the said steamboat, Bellona, to be employed in carrying
on the coasting trade for one yéar from the date hereof; and no longer.”: ... .

The word “license” means permission, or authority; and a license to -do

any particular thing is a permission or authority to do that thing; and if -

granted by a person having power to grant it, transfers to the grantee the
right to do whatever it purports te authorize, It c rtamly transters to

all The right which the grantor can iransler, to do what is within Lhe.terms
of the license. . . .

Notwithstanding the decided language of the license, it has also been
maintained that it gives no r1ght to trade; and that its sole purpose is to
confer the American characrei™—

“The answer given to this argument that the Amerman character is con-

ferred by the enrollment, and not by the license, is, we we think, Tounded foo

11" thie words-of-the law 10 Tequire the support of any additional ob-
Serv

ations. “The enrollment of vessels designed for the coasting trade, corre-

sponds preasely with the. reglstranon of vessels designed: for the foreign

_ trade, and requires every circumstance which can constitute the American

character. The license can be granted only to vessels already enrolled, if
they be of the burden of twenty tons and upwards; and requires ne circum-
stance essential to the American character, The object of the license, then,
cannot be to ascertain the character of the vessel, but to do what it professes
to do; that is, to give permission to a vessel already. Eroved byﬂb_@r_gnroll‘ment
to be American, to carry on the coastin e

But;, if the license be a permit to carry on the coastmg trade, the respond
ent denies that these boats were engaged in that trade, or that the decree —%<

under considération has restrained them from prosecuting it. The boats -
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of the appellant were, we. are told, employed in the transportation.of /..
P,

_passengers; and this is no part of that comnierce which Congress may regu-
latgr——

If, as our whole course of legislation on this sub]ect shows, the power of
Congress has been umversally understood in-America to comprehend naviga-
tion, it is a very persuasive, if not a conclusive argument, to prove that the
construction Is correct; and, if it be correct, no clear distinction is perceived

£ power 1o regulammss&ls_ﬂmp ansporting men o of Hite,

and proEertX for hire. The subject is transferred to Congress, and no ex-
ception to the grant can be admitted which 1is net proved by the words or
the nature of the thing. A coasting vessel employed in the transportation
of passengers, is as much a portion of the American marine as one employed
in the transportation of a cargo; and no reason is perceived why such vessel
should be withdrawn from- the regulating power of that govemment which
has been thought best fitted for the purpese generally. .

As this decides the cause, it is unnecessary to enter in an examination of
that part of the constitution which empowers Congress to prornote the
progress of science and the useful arts.

Powerful and ingenious minds, taking, as postulates, that the powers ex-
pressly granted to the government of the Union are to be contracted, by con-
struction, into the narrowest possible compass, and that the original powers
of the States are retained, if any possible construction will retain them, may,
by a course of well digested, but refined metaphysical reasoning, founded
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on these premises, explain away the constitution of our country, and leave

it a magnificent structure indeed, to look at, but totally unfit for use. They

Way so entangle and perplex the understanding, as to obscure principles

hich were before thought quite plain, and induce doubts where, if the

‘mind were to pursue its own course, none would be perceived. In such a

case, it is peculiarly necessary to recur to safe and fundamental principles
to sustain those principles, and, when sustained, to make them the tests of

- the arguments to be examined,

[The decree of the New York court was reversed and the hill for an in-
junction ordered to be dismissed.]

Mg, Justicr JonnsoN. The judgment entered by the court in this caiise’

has my entire approbation; but having adopted my conclusions on views of
the subject materially different from those of my brethren, I feel it incum-

_bent on me to exhibit those views. I have, also, another inducement. In .

questions of great importance and great delicacy, I feel my duty to the public

* best discharged by an effort to maintain my opinions in my own way.

_~ In attempts to construe the constitution, I have never found much benefit
resulting from the inquiry, whether the whole, or any part of it, is to be
construed strictly, or literally. The simple, classical, precise, yét comprehen-
sive language in which it is couched, leaves, at. most, but very little latitude
for construction; and when its intent and meaning is discovered, nothing re-
mains but to execute the will of those who made it, in the best manner to
effect the purposes intended. [A discussion of commercial rivalries of the
states prior tp the adeption of the Constitution is omitted.]

The history of the times will, therefore, sustain the opinion, that the grans
of power over cominerce, if intended to be commensurate with the evils
existing, and the purpose of remedying those evils, could be only commen-
surate with the power of the states over the subject. And this opinion is
supported by a very remarkable evidence of the general understanding of
the whole American people, when the grant was made. There was not a
state in the Union, in which there did not, at that time, exist a variety of
commercial regulations; concerning which it is too much to suppose, that
the whole ground covered by those regulations was immediately assumed

by actual legislation, under the authority of the Union. But where was

the existing statute on this subject, that a state attempted to execute? or
by what state was it ever thought necessary to repeal those statutes? By
common consent, those laws dropped lifeless from their statute bobks, for
want of the sustaining power that had been relinquished to congress.

It is impossible, with the views which I entertained of the principle on
which the commercial privileges of the people of the United States, among
themselves, rests, to concur in the view which this court takes of the effect
of the coasting license in this cause. I do not regard it as the foundation
of the right set up in behalf of the appellant. If there was any one object
riding over every other in the adoption of the constitution, it was to_keep

the commercial intercourse among the states free from all iividious and

partial testraints. And 1 cannot overcome the convicHorm —tharif “the

tal Testraimt }
licehsing act was repealed fo-morrow, the rights of the appellant o a re-

versal of the decision complamed of, would be as strong as it is under this’

Jlicens®"OneRalt the doubts in life arise from the defects ol language,

and if this instrument had been called an exemption instead of a license,
it would have given a better idea of its character. Licensing acts, in fact,
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gaming houses, retailers of spirituous liquors, etc.
‘the object of which is to encourage American

“mercial nation reserves to its own

. tion oF This act, conferring on the license

_are intended to inocu
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as, for example, acts licensing
The act, in this in-
stance, is distinctly of that character, and forms part of an extensive system,
shipping, and place them on
shipping of other nations. Almost every com-
subjects a monopoly of its coasting trade;
and a countervailing privilege in favor of American shipping is, contem-’
plated, in the whole legislation of the United States on this subject. It is
not to give the vessel an American character, that the license in granted;
that effect has been correctly attributed to the act of her enrollment. But
it is to confer on her American privileges, as contradistinguished from for-
eign; and to preserve the government from fraud by foreigners, in surrepti-
tiously intruding themselves into the American commercial marine, as well
as frauds upon the revenue in the trade coastwise, that this whole system
is projected. - Many duties and formalities are necessarily imposed upgn the
American foreign commerce, which would be burdensome in the active
coasting trade of the states, and can be dispensed with. A higher rate of
tonnage also is imposed, and this Hcense entitles the vessels that take it, to
those exemptions, but to nothing more. . - . 1 consider the license, there-

fore, as nothing more than. what it purports to be, according to the Ist sec-

d vessel certain privileges in the
- —

in legislation, are universally restraining acts;

an equal footing with the

trade, tonlerred on other vessels; but F@_@j,
intercourse, stri i 1vi s common to all. . . .
“Bui the principal objections to these opinions arise, 1st. From the un-
avoidable action of some of the municipal powers of the states, upon com-
mercial subjects. 2d. From, passages in the constitution which are sup-
posed to imply a concurrent power in the states in regulating comierce.
1t is no objection to the existence of distinct, substantive powers, that, in
their application, they bear upon the same subject. The same _bale of
-goods, the same cask of provisions, or the same ship, that may be the subject
Tso be the vehicle of disease. And the health

of commerdal Tegulation, may a
laws fhat Tequire them to be stoppe snd ventilated, are no_more intented

as regulations on comunerce than the laws which permit their importation
late the community with disease. Theirdiferent pur-
— nd

poses mark the distinction betwee into

while frafikly €xercised, they can produce no serious collision. As to laws
affecting ferriei"iﬁfﬁpﬁémjmﬂm‘ﬁjm class, so far
from meriting the epithet of commercial regulations, they are, in fact, com-
mercial facilities, for which, by the consent of mankind, a compensation is
paid, upon the same principle that the whole commercial world submit to
- pay light-money to the Danes. Inspection laws are of a more equivocal
nature, and it is obvious that the constitution has viewed that subject with

much solicitude. But so far from sustaining an inference in favor of the
power of the states over commerce, 1 cannot but think that the guarded
h a strong argument

provisions of the 10th section, on this subject, furnis
against that inference. [t was obvious that inspection laws must combine

municipal with commercial regulations; and, while the povVéF“BVéf the

subject is yielded to the states, for obvious reasons, an w& is

give@%e—aitadm_lf_‘gjqiatinmn the subject, a§ far asut@ istation may be
exercised, so _as to affect the commerce of the country. 1he inferences, Lo

be correctly drawn, from this whole article, appear to me to be altogether

%,Qg ;
el |
.

/o4
e
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. in favor of the exclusive~grants to Congress of power over commerce, and
the reverse of that whichrthe appeltee contends for .. .. - .-
‘But inistances havé beernrinsisted-65, with_much confidence; in ‘argument,
in which, by municipal laws, particular regulations respecting their cargoes
have been imposed upon shipping in the ports of the' United-States; and
one, in which forfeiture was made the penalty of disobedience.

Until such laws have been tested by exceptions to their constitutionality,’

the argument certainly wants much of the force attributed to it; but ad-
mitting their constitutionality, they present only the familiar. case of pun-
ishment inflicted by both governments upon the same individual. He who
robs the mail, may also steal the horse that:carries it, and would, unquestion-

ably, be subject to punishment, at the same time, under the laws of the state

in which the crime is committed, and under those of the United States. And
these punishments may interfere, arid one render it impossible to inflict. the

other, and yet the two governments would be acting utider powers that have

no claim to identity. ‘ :
It would be in vain to deny the possibility of a clashing and colision
between the measures of the two governments. 'The line cannot be drawn
with sufficient distinctness' between the municipal powers of the one and
_the commercial powers of the other. " In some points they meet.and blend
so as scarcely to admit of separation. Hitherto the only remedy has been
applied which the case admits of — that of a frank and candid co-operation
for the general good. Witness the laws of Congress Tequiring its officers
to respect the inspection laws of ‘the states, and to aid in enforcing their
health laws; that which surrenders to the states -the superintendence .of
pilotage, and the many laws passed to permit a tonnage duty to be levied
for the use of their ports. Other instances could be cited, abundantly to
prm}e that collision must be sought to be pmducéd; and: when it does arise,
_ the question must be decided how far the powers of Congress are adequate
to putitdown. , .

NOTE

May Congress prohibit the following activities: the carrying of intoxi-
cating liquor on the person, from ohe state to another, for personal con-
sumption, United States v. Hill, 248 U.S. 420 (1919); interfering with federal
officials who, pursuant to statutory duty, are engaged in the disinfecting of
cattle which range across a state line, Thornton v. United States, 271 U.S.
414 (1926); the counterfeiting of bills of lading purporting to represent
interstate shipments by rail, United States v. Ferger, 250 U.S. 199 (1919);
the “seeding” of clouds to produce rain? What relevance, if any, does the

2 See Abel, The Commerce Clause in the Constitutional-Convention and in Con-

temporary Comment, 25 Minn. L. Rey. 432 (1941); compare Crosskey, Politics and
the Constitution, cc. 4-5 (1953). . .
. The New York licensees had been given exclusive rights of steam navigation by
Louisiana, while in New Jersey, Connecticut, and Ohio retaliatory statutes had been
passed forbidding vessels under the New York license to navigate the waters of those
states. Other persons were given exclusive rights in Massachusetts, New Hampshire,
Vermont, and Georgia. See ] Warren, The Supreme Court in United States His-
tory 598 (1926). For a report of the huzzas which greeted the decision, and ‘the
prompt increase in the number of steamboats plying from New York, see id. at
615. — FEb. . ) - . :
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