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 Commission Appellants (Appellants) hereby submit their Reply Brief to 

Appellees’ Answering Brief.  

STATEMENT ON ADDENDUM 

 A separately-bound Reply Addendum (NNRADD) is filed concurrently with 

this Brief to include new authorities not previously cited in Appellants’ Opening 

Brief (OB). 

ARGUMENT 

The amount of argument Appellees the School Districts (Districts) deem 

necessary to include in their Answering Brief (AB) reflects the complexity of the 

issue before this Court. Indeed, in their Motion to Exceed Word Limits for 

Answering Brief, the Districts themselves describe the case as “a complicated one 

of tribal jurisdiction.”  Motion at 2. Despite this characterization, and the claimed 

need for 16, 230 words of argumentation, the Districts maintain that the Nation’s 

jurisdiction is “plainly lacking.”  It is not.   

I. THIS COURT SHOULD ADOPT THE EIGHTH CIRCUIT’S 

DEFINITION OF “PLAINLY LACKING.” 

 

The meaning of “plainly lacking” is at the center of this case. However, the 

contours of the “plainly lacking” exception have yet to be clearly defined by the 

U.S. Supreme Court or this Court.  This Court has stated that the plainly lacking 

exception does not apply if the Indian nation’s jurisdiction is “plausible” or 

“colorable,” but has yet to further define its meaning.  See Elliot v. White Mountain 
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Apache Tribal Court, 566 F.3d 842, 848 (2009).  Despite their brief’s length, the 

Districts do nothing in their forty-six pages of argument to further define this 

exception, but instead flatly state that the Nation’s jurisdiction is not “colorable” or 

“plausible.”  AB at 21.   

Commission Appellants suggest that this Court adopt the Eighth Circuit’s 

definition that jurisdiction is plainly lacking “only if the assertion of tribal 

jurisdiction is frivolous or obviously invalid under clearly established law.” Dish 

Network Service, L.L.C. v. Laducer, 725 F.3d 877, 883 (2013). This definition 

provides more guidance on the meaning of “plausible” or “colorable,” and 

appropriately reflects the narrow nature of the exception.  Further, it conforms to 

the main principle underlying the exhaustion requirement- that the tribal court is 

the appropriate forum to decide jurisdictional questions in the first instance.  See 

National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856 

(1985).
1
   

                                                           
1
 The Supreme Court has never overruled National Farmers or Iowa Mutual Ins. 

Co. v. LaPlante, 480 U.S. 9 (1987), which both emphasize the importance of tribal 

exhaustion and reject a categorical rule that an Indian nation lacks civil jurisdiction 

over non-members. See National Farmers, 471 U.S. at 855-56. Importantly for this 

case, as noted in Appellants’ Opening Brief, OB at 15, National Farmers itself 

concerned tribal court jurisdiction over a state-organized school district that 

operated on state-owned fee land within the Crow Nation’s reservation.  471 U.S. 

at 847.  Despite the facts that the defendant was a school district and that the 

incident giving rise to the tribal lawsuit occurred on fee land, the Court 

unequivocally remanded the case back for the tribal court’s review.  471 U.S. at 
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Under that rule, cases such as this one, where factual questions remain, and 

the law is unclear, should first be presented to the Nation’s courts. See Laducer, 

725 F.3d at 883. With little factual background and multiple layers of legal 

ambiguity present in this case, the Nation’s jurisdiction is neither frivolous nor 

obviously invalid under clearly established law.   

Even if the Court does not adopt that standard, the Nation’s jurisdiction 

nonetheless is “plausible” or “colorable.” 

II. IN THE ABSENCE OF COMPLETE FACTUAL AND LEGAL 

DEVELOPMENT, THE NATION’S JURISDICTION IS NOT 

“PLAINLY LACKING.” 

 

A. There are significant unresolved factual and legal issues. 

 

 There are numerous unresolved issues, both of a legal and factual nature, in 

this case. Without allowing the Nation’s courts an opportunity to explore and 

answer these questions, this Court cannot find the Nation’s jurisdiction plainly 

lacking.  

Some of the factual and legal issues which require further development are 

the Navajo Nation’s historical and contemporary relationships with the United 

States Government and the State of Arizona, particularly in the area of education.  

The origin of state-organized school districts within the Nation and their current 

                                                                                                                                                                                           

857 (“Until petitioners have exhausted the remedies available to them in the Tribal 

Court system . . . it would be premature for a federal court to consider any relief,”).   
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funding
2
 also are relevant factual considerations requiring further exploration.  See 

Amicus Brief of Navajo Nation Supreme Court at 5-8 (discussing history of state-

organized school districts on the Nation and current state/federal funding 

structure); see also Robert A. Roessel, Jr., Navajo Education, 1948-78: Its Progress 

and Its Problems 152-55 (1979), NNRADD 125-129 (discussing origins of state-

organized school districts and provision of federal funding).
3
   

The Districts have a unique status on the Nation as entities organized under 

                                                           
2
 In response to the Navajo Nation Supreme Court’s Amicus Brief the Districts 

argue that federal funding for Indian reservations is no different than its funding 

for military reservations and other non-taxable federal lands within the State of 

Arizona.  See AB at 62-63.  However, Congress has explicitly recognized the 

United States has a trust responsibility to provide resources for Indian education, 

and therefore its provision of funding for Indian reservation schools is quite 

different than funding for non-Indian federal lands.  See 20 U.S.C. § 7401, 

NNRADD1 (“It is the policy of the United States to fulfill the Federal 

Government’s unique and continuing trust relationship with and responsibility to 

the Indian people for the education of Indian children”).  The federal funding 

uniquely targeted to assist in fulfilling the federal government’s responsibility is a 

relevant area of inquiry that has yet to be explored in this case.   

 
3
 A review of the history of state public schools on the Nation shows that, despite 

the Districts’ suggestion that their entry onto the Nation was to fulfill the 

educational mandate of the Enabling Act, state schools were originally constructed 

as “accommodation schools” to educate non-Indian children of Bureau of Indian 

Affairs employees.  Roessel at 152, NNRADD 126 (mentioning, among other 

schools, Fort Defiance, now in the Window Rock School District).  Further, the 

State of Arizona resisted providing on-reservation schools for many years, 

disagreeing with the federal government over who had the ultimate responsibility 

to educate Navajo children.  Id.  at 154, NNRADD 128.  The Districts’ embrace of 

the state mandate asserted in this case is then, at best, a recent development in 

Arizona.   
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state law but governed and administered by Navajos for an almost-exclusively 

Navajo student body. As such, the Navajo citizenship status of the members of 

their governing boards, staff, and student population is relevant, and part of the 

necessary factual record.
4
  This is particularly true if it can be shown that all-

Navajo boards made the employment decisions giving rise to the disputes filed 

before the Commission, bringing them directly under Navajo jurisdiction, even 

under the most restrictive application of Montana v. United States, 450 U.S. 544 

(1981). See MacArthur v. San Juan County, 497 F.3d 1057, 1070 (10
th
 Cir. 2007).

5
   

Further, the Districts’ legal status, for purposes of the jurisdictional issue 

before this Court, is in question.  The Districts claim in their Answering Brief they 

are not “the State,” but instead mere non-sovereign entities created under Arizona 

law. AB at 62; 66 (“[T]he State is not a party to this case[.]”). They further deny 

that they are even special-purpose governments under Arizona law, AB at 62, 

                                                           
4
 In National Farmers, the U.S. Supreme Court specifically noted as a relevant fact 

the percentage of students who were citizens of the Crow Nation.  471 U.S. at 847 

(noting state-organized school district’s student body was 85% Crow).   

 
5
 The Districts believe the Navajo citizenship status of the board members is 

irrelevant.  AB at 40 n.23; 48.  However, despite their otherwise enthusiastic 

citation of MacArthur, they mischaracterize the Tenth Circuit’s holding that the 

Navajo board member of the state organization was subject to the Nation’s 

jurisdiction. See 497 F.3d at 1070.  They instead quote a section of the opinion 

denying the requested injunction based on principles of comity to suggest the 

Tenth Circuit ruled jurisdiction was lacking.  AB at 40-41, n.23; MacArthur, 497 

F.3d at 1076. 
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despite their own statements elsewhere to the contrary.
6
   

Nonetheless, the Districts cloak themselves with the status of “the State” for 

purposes of the Nation’s jurisdiction, embracing Nevada v. Hicks, 533 U.S. 353 

(2001), MacArthur, and other cases dealing with actual state governmental 

officials to allege a categorical rule that the Nation lacks any jurisdiction over 

them.  See, e.g., AB at 42.  The contradictory position of the Districts illustrates 

that the status of state-organized school districts is a relevant factual and legal 

inquiry that has yet to be fully explored, due to the Districts’ haste to evade the 

fact-finding function of the Commission.    

As these issues make evident, the legal relationship between the Navajo 

Nation and the Districts is unique, requiring significantly more factual and legal 

context to make the jurisdictional decision in this case. Up to this point, these 

uniquely Navajo facts and law have not been adequately addressed by any tribunal. 

The Nation’s jurisdiction therefore is not plainly lacking.   

B. Prior case law does not create a categorical rule barring Indian 

nation regulation of state-organized school districts. 

 

Based on the above, this case presents a novel question not answered by 

                                                           
6
 The Districts’ claim is especially curious because documents from both Districts 

readily available on the internet identify them as “special-purpose governments” 

legally separate and financially independent from the State of Arizona government.  

See Pinon Unified School District Comprehensive Annual Financial Report for 

Fiscal Year 2012, at 9, NNRADD 124; Window Rock Unified School District 

Request for Proposal No. 2013-6-7-8, at 35, NNRADD 131.  
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prior case law, and the factless, categorical bar to tribal jurisdiction the Districts 

assert cannot apply.  Even if the Districts were “the State,” which they themselves 

deny, Hicks does not create a categorical rule barring all regulation of state 

governmental officials and agencies by Indian nations. See 533 U.S. at 357, n.2 

(restricting holding to “state [law enforcement] officers enforcing state law”).  

Neither does MacArthur, despite the Districts’ best efforts to suppress the Tenth 

Circuit’s clear statement that its holding does not apply to tribal regulatory 

authority over “States qua States” on tribal trust land.  See 497 F.3d at 1074, n.10.   

This Court applies the principle, which the Districts ignore, that questions of 

tribal jurisdiction are complex and contextual, answered only through a review of 

the specific historical and contemporary facts and laws relevant to the assertion of 

that Indian nation’s jurisdiction in that case. See Smith v. Salish Kootenai College, 

434 F.3d 1127, 1130 (2006) (“[Q]uestions of jurisdiction over Indians and Indian 

Country remain a complex patchwork of federal, state, and tribal law which is 

better explained by history than logic.” (internal quotation marks and citation 

omitted)). This is consistent with the U.S. Supreme Court’s own approach.  See 

National Farmers, 471 U.S. at 855-56 (requiring a “careful examination” of tribal 

sovereignty and a “detailed study” of statutes, treaties, Executive Branch policies, 

and administrative and judicial decisions).   

Therefore, the facts on the ground concerning these specific districts within 
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the Nation are relevant, despite the Districts’ attempts to cast such jurisdictional 

considerations as improper “flighty, case-by-case issue[s].”  AB at 58.  Since it is 

not governed by prior case law, the Nation’s jurisdiction is not plainly lacking.  

This Court should stay its hand and require the Districts to first argue their case 

before the Nation’s tribunals. 

III. THE NATION’S JURISDICTION IS PLAUSIBLE UNDER THE 

TREATY OF 1868. 

 

As shown in Appellants’ Opening Brief, the text of the Treaty and 

subsequent case law interpreting it clearly establish the Nation’s jurisdiction here.  

OB at 21-24.  Even in a light most favorable to the Districts, there is, at most, a 

need to further explore the Treaty’s relationship with subsequent federal, Navajo 

Nation and Arizona legislation.  Under either scenario, the Districts fail to show 

that the Nation’s jurisdiction under the Treaty is plainly lacking.   

A. The Districts apply none of the actual principles of treaty 

interpretation to limit the effect of the Nation’s treaty in this case.  
 

The Districts make flat conclusions on the meaning of the Treaty not based 

on its text, its surrounding circumstances,
7
 or the principles of treaty interpretation 

                                                           
7
 The Districts deny any relevance to the surrounding circumstances by stating that 

the State of Arizona did not exist, and therefore such circumstances cannot be 

relevant. AB at 23, n.6. This is exactly contrary to binding principles of treaty 

interpretation.  As the State of Arizona did not exist, its authorities and interests 

must conform to the pre-existing power of the Nation acknowledged by the United 

States in the Treaty, not the other way around.  What the Nation’s leaders at the 

time of the Treaty of 1868 believed their right to exclude meant for future entities 
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actually applied by federal courts.  See OB at 22 (discussing interpretative 

principles).  Instead, the Districts rely on a narrow reading of prior cases to claim 

the Treaty’s jurisdictional authority is limited to “states’ attempts to assert broad 

authority over tribal lands,” and the Nation’s “internal and social relations.” AB at 

25.  Even if these cases remotely supported the limitation the Districts have 

created, which they do not, see OB at 23-4, none of them deal with the precise 

issue raised here- whether the Nation’s right to exclude authorizes the Nation to 

condition the presence of state-organized school districts through application of the 

Nation’s employment laws.
8
    

                                                                                                                                                                                           

and organizations seeking access to the Nation’s land must be considered in 

addition to the text.  See Minnesota v. Mille Lac Band of Chippewa Indians, 526 

U.S. 172, 196 (1999).  Nonetheless, the text itself clearly supports the Nation’s 

right to exclude any future state-organized entities, as they are not included in the 

finite list of officials authorized to enter the Nation without the Nation’s consent.  

See Treaty of 1868, June 1. 1868, art. II, 15 Stat. at 668; Donovan v. Navajo Forest 

Products Industry, 692 F.2d 709, 711-712 (10
th

 Cir. 1982). The Districts provide 

nothing to suggest otherwise, either through an interpretation of the text or the 

surrounding circumstances.   

 
8
 Curiously, the Districts cite Equal Employment Opportunity Comm’n v. Peabody, 

No. 2:01-cv-01050, 2012 WL 5034276 (D. Ariz. October 18, 2012), as one of the 

prior cases that allegedly limit the Nation’s treaty authority to land and internal 

affairs.  AB at 24.  In fact, the district court in that case recognized the Nation’s 

regulatory jurisdiction to apply its employment laws to lessees of tribal land due to 

the Treaty right to exclude, id. at *16-17, 19-20, the exact claim Appellants make 

in this case.  Though the case concerned a private lessee, nothing in the opinion 

suggests the main principle does not apply to state-organized school districts, who, 

by their own description, are not state sovereign entities.  Therefore, the Districts 

distort the import of that case, even if their representation of the prior cases were 

otherwise correct.   
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B. The Districts misapply principles of federal common law 

jurisdiction as limitations on the Nation’s treaty rights.  

 

The Districts further attempt to conflate the Nation’s treaty rights with non-

treaty jurisdictional limitations.  The Districts cite cases and principles concerning 

an Indian nation’s federal common law jurisdiction to suggest the same limitations 

apply to treaty authority. See AB at 25-29 (citing Hicks, Montana, and United 

States v. Wheeler, 435 U.S. 313 (1978)).   Those authorities do not constrain 

jurisdiction recognized by a treaty, which is a separate source of an Indian nation’s 

authority over non-members.  See Montana, 450 U.S. at 556, 563-64 (discussing 

treaty authority separately from common law tribal jurisdiction).   

The Districts’ conflation of treaty and federal common law jurisdiction 

principles is most pronounced in its description of Montana itself.  The Districts 

claim that the U.S. Supreme Court’s interpretation of the nearly-identical treaty 

provision of the Crow Nation was simply dealing with “freedom from broad state 

regulation over its land,”
9
 AB at 27, n.10.  That description is found nowhere in the 

case itself.  Instead, the Supreme Court “readily” agreed with this Court’s prior 

decision in the case that the Crow Nation had regulatory jurisdiction over non-

                                                                                                                                                                                           

 
9
 Despite the Districts’ continual reference to “broad” state authority, they do not 

define what constitutes “broad” versus “narrow” assertions of state power in Indian 

Country.  Regardless, that distinction finds no support in prior case law, and should 

not be created here.   
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members on trust land due to the right to exclude under the Crow treaties.  See 

Montana, 450 U.S. at 556; United States v. Montana, 604 F.2d 1162, 1166 (9
th

 Cir. 

1979) (“The power of the Crow Tribe to exclude those not members of the tribe 

from hunting and fishing within the exterior boundaries of the reservation has its 

source in the treaties of 1851 and 1868.”).  Importantly, this Court looked to the 

text and surrounding circumstances of those treaties to recognize such right. 604 

F.2d at 1166-67.  

In Montana, the Supreme Court’s holding concerning treaty jurisdiction over 

trust lands was separate and apart from the principle the Districts claim the Court 

“reiterated,” AB at 27, n.10, that tribal power is limited “to protect tribal self-

government or to control internal relations.” 450 U.S. at 563-64.  That statement 

appears in a separate section of the opinion, and applies solely to federal common-

law jurisdiction over non-Indian owned fee lands, from which tribes have no right 

to exclude. See id.. Treaty-based jurisdiction is distinct and not restricted by the 

federal common-law jurisdictional principles, as recognized by the Supreme Court 

in Montana and subsequent cases. See id. at 556; Atkinson Trading Post v. Shirley, 

532 U.S. 645, 650 (2001); South Dakota v. Bourland, 508 U.S. 679, 687-88 

(1993).  

Nothing in Hicks altered the distinction between treaty and federal common 

law jurisdiction. Hicks did not consider treaty-based authority and actually 
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distinguished in multiple places the sovereignty of Indian nations, like the Navajo 

Nation, that possess a treaty right to be free from state jurisdiction.  See 533 U.S. at 

361, n.4 (discussing Navajo treaty along with Cherokee treaty as examples of such 

treaties); 363 n.5 (recognizing some Indian lands are excluded from the territory of 

a state by treaty).  This Court should not accept the Districts’ invitation to collapse 

the clearly-recognized distinction between treaty rights and federal limitations on 

non-treaty jurisdiction.
10

   

C. The Treaty has not been abrogated or waived. 

For the first time in response on appeal, the Districts claim an abrogation of 

the Treaty.  This abrogation was allegedly done by Congress authorizing, with the 

Indian nation’s consent, enforcement of state compulsory school attendance laws. 

See 25 U.S.C. § 231, NNRADD 2.  The Districts utilize none of the actual 

principles of abrogation, see United States v. Dion, 476 U.S. 734, 740 (1986), but 

flatly state that state-organized schools must exist on the reservation for truancy 

officials to be present on the Nation. AB at 34.  Based on this interpretation of 25 

U.S.C. § 231, the Districts conclude that Congress, sub silentio, abrogated the 

Nation’s treaty right to exclude any state-organized school districts for all purposes 

in perpetuity.  

                                                           
10

 For the same reason, the Districts’ claim that the Nation’s authority is 

“withdrawn by implication,” AB at 35-36, does not apply to its Treaty right, as that 

concept applies to non-treaty based jurisdiction, not to treaty rights, which must be 

affirmatively abrogated by Congress.   
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Clear evidence of Congressional intent to abrogate must exist before the 

Court will impute abrogation. Dion, 476 U.S. at 739-40. The Districts produce no 

evidence that Congress actually considered the conflict between the intended 

action and treaty rights, and choose to resolve the conflict by abrogation. See Id.  

Not only is there no affirmative evidence of abrogation, but the inclusion of the 

requirement for tribal consent actually supports the Nation’s right to exclude, as 

state truancy officials can only be present with the permission of the Nation.  See 

25 U.S.C. § 231(2) (“this subparagraph . . . shall not apply to Indian of any tribe in 

which a duly constituted governing body exists until such body has adopted a 

resolution consenting to such application.”).  How congressional recognition of the 

tribal right to exclude school officials actually abrogates the Nation’s treaty right to 

exclude school officials is not explained.   

According to the Districts, the Navajo Nation Council’s consent to the 

application of school attendance laws means the right to exclude was, sub silentio, 

waived for all state-organized school districts operating on trust land in perpetuity.  

The mere granting of permission to the State to enforce compulsory school 

attendance laws does nothing to alter the independent right to condition the 

building of facilities and the operation of schools on adherence to Navajo Nation 

law.   

The permission granted by the Navajo Nation Council is clearly limited to 
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enforcement of compulsory school laws, and does not broadly grant state-

organized school districts authority free from the Nation’s regulation.  Under the 

Nation’s statute, compulsory school laws apply “wherever an established public 

school lies . . . within the Navajo Nation,”  10 N.N.C. § 503, NNRADD 26, that is, 

when the Nation has otherwise consented to the physical presence of such state-

organized school districts under the separately applicable leasing conditions set by 

Navajo Nation and federal law.  See 10 N.N.C. § 499(D), NNRADD 25 (including, 

among other requirements, that “[a]ll lessees receiving leases pursuant to this 

Chapter are subject to the laws of the Navajo Nation in regard to the occupation of 

and activities conducted upon the leased premises.”); 25 U.S.C. § 415(a) (requiring 

a federally-approved lease with Indian nation to possess tribal trust land); 25 

C.F.R. § 162.005(a) (same), NNRADD 38.
11

    

D. The word “control” in the Enabling Act does not exempt the 

Districts from the Nation’s Treaty right to exclude. 

 

The Districts further continue to make the expansive claim that the Nation 

can never exclude them, based on nothing more than their broad and unsupported 

                                                           
11

 In their Opening Brief, Appellants cited to several leasing regulations concerning 

trespass and school leases.  OP at 34-35.  Those regulations applied to leases prior 

to December, 2012, when the Bureau of Indian Affairs promulgated new 

regulations.  Some of the old sections of the regulations referenced in the Opening 

Brief have been superseded in the new regulations. See generally 25 C.F.R. Part 

162, NNRADD 28-122.  However, the amended regulations continue to state that a 

federally-approved lease is necessary to possess trust land, and failure to have one 

is a trespass.  See 25 C.F.R. § 162.005(a), NNRADD 38.   
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interpretation of the word “control” in the Enabling Act. AB at 30-31.  

Importantly, the Districts do not claim the Enabling Act abrogates the Treaty, but, 

like the District Court, argue that somehow “control” allows unfettered and 

permanent access to trust lands regardless of the Treaty. Id.  The conclusory 

interpretation of the New Mexico Supreme Court divorced from the actual text of 

the Enabling Act notwithstanding, see Prince v. Bd. of Ed. of Cent. Consol. Indep. 

Sch. Dist. No. 22, 543 P.2d 1176, 1182 (N.M. 1975),
12

 the meaning of “control” is, 

at best, unclear.  Regardless, the position that it renders the Districts exempt from 

exclusion flies in the face of not only the Treaty, the disclaimer provision 

elsewhere in the Enabling Act, see OB at 26-27, and the federal leasing statute and 

its regulations,
13

 but the very leases the Districts signed, which unequivocally state 

                                                           
12

 Even assuming the bare interpretation of the New Mexico Supreme Court was 

justified through some actual review of the text and legislative history of the 

provision, the discussion lacks any mention of the Treaty or the New Mexico 

disclaimer clause, which is identical to Arizona’s, see OB at 26-27. Regardless, the 

court nowhere stated school districts are exempt from acquiring a lease from the 

Nation due to the term “control,” the claim made by the Districts here.  In fact, the 

court was aware of and discussed several leases the New Mexico school districts 

had with the Nation.   See Prince, 543 P.2d at 554.   

 
13

 The Districts suggest the Nation lacks the right to exclude them because the 

federal leasing regulations require action by the Bureau of Indian Affairs to 

terminate the lease, based on a 1983 opinion from this Court.  AB at 32, citing 

Yavapai-Prescott Indian Tribe v. Watt, 707 F.2d 1072, 1073.  They also claim that 

federal leasing regulations “require” a lease to conform with state law when so 

declared by a federal court. Id.  Even if true, that does not surrender the authority 

of the Nation to deny them a lease in the first place, and therefore deny them any 

right to occupy tribal trust land.  It also does not mean leases with state-organized 
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that the Districts must surrender the land after the expiration of their leases: 

Lessee hereby agrees that at the termination of the lease by normal 

expiration or otherwise, it will peaceably and without legal process 

deliver up the leased premises exclusive of the improvements as shall 

remain its property as herein above provided.
14

 

 

Lease between the Navajo Tribe of Indians and the Hopi Public School District 

No. 25, April 27, 1982, § 8(a), NNER 57; Lease between the Navajo Tribe of 

Indians and the Window Rock Unified School District, November 8, 1985, § 8(a), 

NNER 43 (same); Lease between the Navajo Tribe of Indians and the Window 

                                                                                                                                                                                           

school districts automatically incorporate state law to the complete exclusion of the 

lessor Indian nation’s law.  

Nevertheless, the regulations cited by the Districts were amended in 

December, 2012, and currently authorize both the Indian nation and the Bureau 

independently to enforce the terms of the lease.  25 C.F.R. § 162.022(a), 

NNRADD 43.  Under these amended regulations, state law only applies to a lease 

when a “federal court has expressly applied state law to a specific area or 

circumstance in Indian Country in the absence of federal or tribal law.”  25 C.F.R. 

§ 162.014(a)(3)(iii), NNRADD 42 (emphasis added).  Further, the regulations 

recognize that tribal laws apply to leases. 25 C.F.R. § 162.014(a)(2), (b), 

NNRADD 41, 42. They also explicitly permit the application of an Indian nation’s 

employment preference laws to lessees, with no exception for state educational 

entities, who fall under the “business lease” classification under the new 

regulations.  See 25 C.F.R. §§ 162.015, NNRADD 42; 162.401(a)(3), NNRADD 

77.  

 
14

 The leases state that the Districts own any improvements constructed on the 

leased land, but must remove them within fifteen months of the expiration of the 

lease, or they then become property of the Nation.  Lease between the Navajo 

Tribe of Indians and the Hopi Public School District No. 25, April 27, 1982, § 6, 

NNER 57; Lease between the Navajo Tribe of Indians and the Window Rock 

Unified School District, November 8, 1985, § 6, NNER 42 (same); Lease between 

the Navajo Tribe of Indians and the Window Rock Unified School District, 

September 22, 1983, § 6, NNER 51 (same).  
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Rock Unified School District, September 22, 1983, § 8(a), NNER 51 (same).    

For all of these reasons, jurisdiction is plausible under the Treaty therefore not 

plainly lacking. 

IV. THE NATION’S JURISDICTION IS NOT PLAINLY LACKING 

UNDER WATER WHEEL. 

 

The Districts argue that this Court’s opinion in Water Wheel Recreation 

Area, Inc. v. LaRance, 642 F.3d 802 (2011), does not support a federal common 

law right to exclude the Districts, as that opinion allegedly only recognized 

jurisdiction over private lessees.  AB at 37.  The Districts are correct that the facts 

of Water Wheel concerned a private lessee who held over its occupancy of trust 

land after the expiration of a lease. 642 F.3d at 805-06. Nevertheless, the general 

rule announced by the Court is that an Indian nation has jurisdiction over activities 

on trust land through the right to exclude, with no stated limitation to strictly 

private lessees. Id. at 812.   

The Districts are further correct that this Court appeared to state an 

exception  to its general rule, based on Hicks, when “competing state interests” are 

at play.  Id. at 804.  This Court has not heard a case since Water Wheel on what 

state interests override the common law right to exclude. It is then at best unclear 

whether the main rule or the exception in Water Wheel applies in this case or not.  

The language of the opinion suggests that the “state interests” exception tracks the 

specific considerations in Hicks to conform to its narrow holding, binding on this 
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Court, that federal common law jurisdiction cannot extend to state law 

enforcement acting within the scope of their authority on trust land. See id. at 813 

(“[Hicks’] application of Montana to a jurisdictional question arising on tribal land 

should apply only when the specific concerns at issue in that case exist.” 

(emphasis added)). However, as recognized by this Court, Hicks concerned actual 

state government law enforcement officers with a federally-recognized sovereign 

right to enforce state criminal law within a non-treaty reservation.  Id. at 813.  It 

did not address self-described non-sovereign school districts operating schools 

pursuant to a lease on the Nation’s treaty reservation. Lacking any clear guidance 

after Water Wheel, jurisdiction is not plainly lacking. 

V. JURISDICTION IS NOT PLAINLY LACKING UNDER MONTANA.  

 

A. The Leases are Consensual Relationships under Montana’s first 

exception. 

 

1. There is no difference between the Districts’ leases and a 

lease explicitly identified in Montana as creating a 

consensual relationship. 

 

The Districts continue to assert that a lease with a non-sovereign state-

organized school district is not a consensual relationship under Montana’s first 

exception. AB at 41-42. The Districts believe this in spite of the Supreme Court’s 

explicit identification in Montana of a lease as one type of consensual relationship.  

450 U.S. at 565.  Their only argument around Montana, which they otherwise 
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enthusiastically embrace,
15

 is that leases with school districts are different, simply 

because they are somehow the equivalent of “the State” for purposes of the alleged 

categorical rules of Hicks and MacArthur.  As discussed above, by their own 

description, they are not “the State,” but non-sovereign entities organized under 

Arizona state law, AB at 41-42, rendering those cases, even if they did support the 

expansive exemption they assert, inapplicable.  

Also, as discussed above, neither the federal leasing regulations, 25 C.F.R. 

Part 162, NNRADD 28-122, nor the leases the Districts entered into recognize any 

special status or exemption from the otherwise applicable rules for lessees.  The 

leases in this case are standard leases issued by the Nation and approved by the 

Bureau of Indian Affairs, with no recognition that the Districts are different from 

other lessees for purposes of Montana, other than the ambiguous consent provision 

in the Window Rock leases discussed below.  Lacking any binding law clearly 

foreclosing the Nation’s fulfillment of the first exception through the leases, this 

Court cannot conclude the Nation’s jurisdiction is “plainly lacking.”   

2. The Window Rock School District fails to identify any 

actual “rights” or “obligations” that negate its consent to 

Navajo law in its lease. 

 

The Window Rock District denies any significance to its consent to Navajo 

Nation law by alleging the application of the Nation’s employment laws would 

                                                           
15

 Except, of course, for its independent recognition of the Crow Nation’s 

jurisdiction over trust land under its treaty.  See supra, III(B).   
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violate several purported “rights” and “obligations” they possess as state-organized 

school districts. AB at 42-44. These “rights” and “obligations” are nowhere 

specified in the consent provision in the lease, and the District provides no 

citations to any source recognizing or defining them.  Instead, like the District 

Court, see OB at 40-42, the District merely declares them to exist.  In the absence 

of any clear source defining those “rights” and “obligations,” and evidence that the 

parties at the time of the leases understood the terms in the lease to include them, 

the Nation’s jurisdiction again cannot be plainly lacking.   

 One alleged “obligation” deserves further discussion: the obligation to not 

discriminate, which the District alleges it must do to comply with Navajo 

employment preference requirements.   The District states that “school districts 

cannot discriminate in favor of Navajos and against other Indians in their 

employment decisions without violating Title VII,” citing this Court’s decision in 

Dawavendewa v. Salt River Project Agr. Imp. & Power Dist, 154 F.3d 1117, 1120 

(9
th

 Cir. 1998).  AB at 43. As noted by the Navajo Supreme Court in its amicus 

brief, Navajo law authorizes a waiver of such preference requirements when 

approved by a school board.  10 N.N.C. § 124(C), NNRADD 24.  Any concern 

over inconsistencies with Title VII is then easily alleviated.   

Interestingly, the District fails to mention that the Federal District Court of 

Arizona in Equal Employment Opportunity Comm’n v. Peabody recently 
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distinguished Dawavendewa for employers operating on Navajo trust lands 

pursuant to a federally-approved lease, holding Navajo membership preference did 

not violate Title VII.  No. 2:01-cv-01050, 2012 WL 5034276, at *5-6.  An appeal 

of that decision is currently pending before this Court, and the Nation asserts in 

that case, as correctly held by the district court, that tribal preference requirements 

as applied to lessees do not violate Title VII.   

Finally, independent of that case, current federal leasing regulations 

explicitly recognize that tribal employment preference laws can apply to lessees of 

trust land based on the political status of tribal membership.  25 C.F.R. § 162.015, 

NNRADD 42.  Therefore, the District does not have any “obligation” inconsistent 

with the Navajo Preference in Employment Act.   

3. There is a nexus between the leases and the Nation’s 

employment regulation. 

 

The Districts argue there is no “nexus” between the leases and the Nation’s 

employment regulation.  The Districts do not attempt to define “nexus,” but state 

simply that there is none here.  Ab at 44.  As stated in their Opening Brief, the 

Commission Appellants assert employment regulation of the Districts is 

sufficiently connected to the leases to create the appropriate “nexus.”  OB at 38, 

n.9.  More than bare conclusions should be required of the Districts to establish the 
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Nation’s jurisdiction is plainly lacking due to the lack of a nexus.
16

   

B. Jurisdiction under Montana’s second exception is not plainly 

lacking. 

 

Despite the attempt by the Districts to create a clear meaning for Montana’s 

second exception, the uniqueness of this case precludes an answer in the absence 

of further fact-finding.  The Districts reduce the second exception to be limited 

only to interference with “the tribe’s internal functioning” or where the tribe’s land 

or other natural resources are threatened.  AB at 46, 49.  They then purport to 

declare, in their subjective view, that the inability of the Nation to regulate them 

“does not affect tribal self-government.”  Id. at 46. However, the Nation’s 

legitimate concerns over its sovereignty cannot be so flippantly cast aside.  The 

Nation authorized the presence of school districts through leases.  The Nation did 

nothing to surrender its authority.   

The District Court’s ruling, that the Nation cannot even exclude them from 

                                                           
16

 The Districts further suggest the individual employment contracts mandating 

Arizona state law are relevant to whether there is a “nexus.” AB at 44.  The 

Districts do not suggest such choice of law or choice of forum clause overrides the 

Nation’s jurisdiction, but that somehow they have a closer “connection” to the 

employment decisions underlying this case.  Id.  A provision referencing state law 

as a condition of employment for individual employees cannot preclude the 

Nation’s jurisdiction to hear employment claims.  The Nation is not a party to these 

contracts and the Navajo Preference in Employment Act requires a provision to be 

included in all contracts that the NPEA applies.  15 N.N.C. § 609(A), NNRADD 

27.  If such a provision is not included, the NPEA imputes that provision to the 

contract to prevent attempts to evade Navajo jurisdiction through private 

agreement.  Id.  Regardless, the District should be required to assert the alleged 

effect of those provisions before the Commission.   
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using the Nation’s land, despite the Districts’ best efforts to cabin its effect to 

employment, AB at 54, surrenders the sovereign authority of the Nation over 

significant parts of its territory, creating islands within the Nation completely 

immune from its regulation.  And yet the Districts and the District Court do not 

hesitate to declare, in their own view, that the Nation’s sovereignty is not 

significantly impaired.  At a minimum, lacking any real fact-finding on the 

situation on the ground at these Districts, Court should not affirm the district 

court’s bare conclusion that the Nation’s sovereignty is not sufficiently imperiled 

to fulfill Montana’s second exception.
17

  Jurisdiction is not plainly lacking. 

VI. APPLICATION OF CONCURRENT NAVAJO NATION 

JURISDICTION IS NOT UNTENABLE. 

 

In a final effort to render the Nation’s jurisdiction’s “plainly lacking,” the 

Districts invoke policy concerns that the concurrent application of the Nation’s 

employment laws places the Districts in an “untenable” situation.  AB at 52.  The 

Districts claim that they simply cannot provide alternative employee remedies in 

the state and Navajo Nation system. Id.  There is nothing unusual in an employee 

having several possible forums and remedies for employment claims.  Indeed, as 

                                                           
17

 In their brief, the Districts characterize this Court’s remand for exhaustion in 

Ford Motor Co. v. Todecheene as only for consideration of the Nation’s 

jurisdiction under the first exception.  AB at 60-61.  This Court clearly remanded 

for further exploration of the second exception.  488 F.3d 1215, 1216-17 (2007) 

(Order) (“The tribal court did not ‘plainly’ lack jurisdiction under the second 

exception, recognized in Montana[.]”).     
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noted by the Districts themselves, AB at 43-44, they are already subject to Arizona 

state law and concurrently to federal employment laws such as Title VII that may 

require them to defend cases in the state or federal court system for employment 

actions.  See, e.g., A.R.S. § 41-1463, NNRADD 12-19 (state law prohibiting 

employment discrimination); § 41-1481(D), NNRADD 21-22 (providing state 

cause of action for employment discrimination); 42 U.S.C. § 2000e-2, NNRADD 

3-6 (federal law prohibiting employment discrimination); §2000e-5, NNRADD 7-

11 (providing cause of action in state and federal administrative tribunals and 

courts for violation of employment discrimination under federal law).   

Just as in those situations, through the use of res judicata and collateral 

estoppel principles, the Districts can address their concerns with inconsistent 

rulings.  See, e.g. Kremer v. Chemical Const. Corp., 456 U.S. 461 (1982) 

(adjudication of discrimination claim in state court precludes litigation of Title VII 

claim in federal forum); Peabody Western Coal Co. v. Navajo Nation Labor 

Comm’n, 8 Nav. R. 313, 318 (Nav. Sup. Ct. 2003) (adjudication of wrongful 

termination claim through arbitration precludes litigation of NPEA claim in Labor 

Commission). Indeed, as acknowledged by the Districts, in one of the employment 

cases underlying this dispute, the Commission dismissed claims under Arizona law 

the plaintiffs already had already litigated in the Arizona state court system.  See 

AB at 10.  
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CONCLUSION 

For any or all of the reasons stated in the Commission’s Opening Brief and 

this Reply Brief, the Nation’s jurisdiction is not plainly lacking.  This Court should 

then remand the case for the Districts to present their facts and arguments to the 

Nation’s courts.   

In the end, this is a political matter between sovereigns reflecting a unique 

relationship between the Navajo Nation, the United States Government, and the 

State of Arizona, for the provision of education to Navajo children.  Issues 

concerning how to implement that education are best left to the sovereigns to 

negotiate through intergovernmental agreements, and not through the use of the 

federal courts.  It is for the Districts to negotiate as a political matter the extent of 

the application of Arizona and Navajo law to their operations.  In the absence of a 

negotiated waiver of the Nation’s jurisdiction, the Nation has the ultimate authority 

to condition the presence of anyone utilizing its lands, and this Court should 

respect that authority by reversing the district court’s decision.   

 DATED, this 3
rd

 day of February, 2014. 

/s/ Paul Spruhan 

       Attorney for Labor Commission Appellants 

       Navajo Nation Department of Justice 
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