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Commission Appellants (Appellants) hereby submit their Reply Brief to
Appellees’ Answering Brief.

STATEMENT ON ADDENDUM

A separately-bound Reply Addendum (NNRADD) is filed concurrently with
this Brief to include new authorities not previously cited in Appellants’ Opening
Brief (OB).

ARGUMENT

The amount of argument Appellees the School Districts (Districts) deem
necessary to include in their Answering Brief (AB) reflects the complexity of the
issue before this Court. Indeed, in their Motion to Exceed Word Limits for
Answering Brief, the Districts themselves describe the case as “a complicated one
of tribal jurisdiction.” Motion at 2. Despite this characterization, and the claimed
need for 16, 230 words of argumentation, the Districts maintain that the Nation’s
jurisdiction is “plainly lacking.” It is not.

l. THIS COURT SHOULD ADOPT THE EIGHTH CIRCUIT’S
DEFINITION OF “PLAINLY LACKING.”

The meaning of “plainly lacking” is at the center of this case. However, the
contours of the “plainly lacking” exception have yet to be clearly defined by the
U.S. Supreme Court or this Court. This Court has stated that the plainly lacking
exception does not apply if the Indian nation’s jurisdiction is “plausible” or

“colorable,” but has yet to further define its meaning. See Elliot v. White Mountain

1
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Apache Tribal Court, 566 F.3d 842, 848 (2009). Despite their brief’s length, the
Districts do nothing in their forty-six pages of argument to further define this
exception, but instead flatly state that the Nation’s jurisdiction is not “colorable” or
“plausible.” AB at 21.

Commission Appellants suggest that this Court adopt the Eighth Circuit’s
definition that jurisdiction is plainly lacking “only if the assertion of tribal
jurisdiction is frivolous or obviously invalid under clearly established law.” Dish
Network Service, L.L.C. v. Laducer, 725 F.3d 877, 883 (2013). This definition
provides more guidance on the meaning of “plausible” or “colorable,” and
appropriately reflects the narrow nature of the exception. Further, it conforms to
the main principle underlying the exhaustion requirement- that the tribal court is
the appropriate forum to decide jurisdictional questions in the first instance. See
National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856

(1985).

' The Supreme Court has never overruled National Farmers or lowa Mutual Ins.
Co. v. LaPlante, 480 U.S. 9 (1987), which both emphasize the importance of tribal
exhaustion and reject a categorical rule that an Indian nation lacks civil jurisdiction
over non-members. See National Farmers, 471 U.S. at 855-56. Importantly for this
case, as noted in Appellants’ Opening Brief, OB at 15, National Farmers itself
concerned tribal court jurisdiction over a state-organized school district that
operated on state-owned fee land within the Crow Nation’s reservation. 471 U.S.
at 847. Despite the facts that the defendant was a school district and that the
incident giving rise to the tribal lawsuit occurred on fee land, the Court
unequivocally remanded the case back for the tribal court’s review. 471 U.S. at

2
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Under that rule, cases such as this one, where factual questions remain, and
the law is unclear, should first be presented to the Nation’s courts. See Laducer,
725 F.3d at 883. With little factual background and multiple layers of legal
ambiguity present in this case, the Nation’s jurisdiction is neither frivolous nor
obviously invalid under clearly established law.

Even if the Court does not adopt that standard, the Nation’s jurisdiction
nonetheless is “plausible” or “colorable.”

II. IN THE ABSENCE OF COMPLETE FACTUAL AND LEGAL

DEVELOPMENT, THE NATION’S JURISDICTION IS NOT

“PLAINLY LACKING.”

A. There are significant unresolved factual and legal issues.

There are numerous unresolved issues, both of a legal and factual nature, in
this case. Without allowing the Nation’s courts an opportunity to explore and
answer these questions, this Court cannot find the Nation’s jurisdiction plainly
lacking.

Some of the factual and legal issues which require further development are
the Navajo Nation’s historical and contemporary relationships with the United
States Government and the State of Arizona, particularly in the area of education.

The origin of state-organized school districts within the Nation and their current

857 (“Until petitioners have exhausted the remedies available to them in the Tribal
Court system . . . it would be premature for a federal court to consider any relief,”).

3
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funding® also are relevant factual considerations requiring further exploration. See
Amicus Brief of Navajo Nation Supreme Court at 5-8 (discussing history of state-
organized school districts on the Nation and current state/federal funding
structure); see also Robert A. Roessel, Jr., Navajo Education, 1948-78: Its Progress
and Its Problems 152-55 (1979), NNRADD 125-129 (discussing origins of state-
organized school districts and provision of federal funding).

The Districts have a unique status on the Nation as entities organized under

2 In response to the Navajo Nation Supreme Court’s Amicus Brief the Districts
argue that federal funding for Indian reservations is no different than its funding
for military reservations and other non-taxable federal lands within the State of
Arizona. See AB at 62-63. However, Congress has explicitly recognized the
United States has a trust responsibility to provide resources for Indian education,
and therefore its provision of funding for Indian reservation schools is quite
different than funding for non-Indian federal lands. See 20 U.S.C. § 7401,
NNRADD1 (“It is the policy of the United States to fulfill the Federal
Government’s unique and continuing trust relationship with and responsibility to
the Indian people for the education of Indian children”). The federal funding
uniquely targeted to assist in fulfilling the federal government’s responsibility is a
relevant area of inquiry that has yet to be explored in this case.

* A review of the history of state public schools on the Nation shows that, despite
the Districts’ suggestion that their entry onto the Nation was to fulfill the
educational mandate of the Enabling Act, state schools were originally constructed
as “accommodation schools” to educate non-Indian children of Bureau of Indian
Affairs employees. Roessel at 152, NNRADD 126 (mentioning, among other
schools, Fort Defiance, now in the Window Rock School District). Further, the
State of Arizona resisted providing on-reservation schools for many years,
disagreeing with the federal government over who had the ultimate responsibility
to educate Navajo children. Id. at 154, NNRADD 128. The Districts’ embrace of
the state mandate asserted in this case is then, at best, a recent development in
Arizona.
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state law but governed and administered by Navajos for an almost-exclusively
Navajo student body. As such, the Navajo citizenship status of the members of
their governing boards, staff, and student population is relevant, and part of the
necessary factual record.® This is particularly true if it can be shown that all-
Navajo boards made the employment decisions giving rise to the disputes filed
before the Commission, bringing them directly under Navajo jurisdiction, even
under the most restrictive application of Montana v. United States, 450 U.S. 544
(1981). See MacArthur v. San Juan County, 497 F.3d 1057, 1070 (10" Cir. 2007).°

Further, the Districts’ legal status, for purposes of the jurisdictional issue
before this Court, is in question. The Districts claim in their Answering Brief they
are not “the State,” but instead mere non-sovereign entities created under Arizona
law. AB at 62; 66 (“[T]he State is not a party to this case[.]”). They further deny

that they are even special-purpose governments under Arizona law, AB at 62,

% In National Farmers, the U.S. Supreme Court specifically noted as a relevant fact
the percentage of students who were citizens of the Crow Nation. 471 U.S. at 847
(noting state-organized school district’s student body was 85% Crow).

> The Districts believe the Navajo citizenship status of the board members is
irrelevant. AB at 40 n.23; 48. However, despite their otherwise enthusiastic
citation of MacArthur, they mischaracterize the Tenth Circuit’s holding that the
Navajo board member of the state organization was subject to the Nation’s
jurisdiction. See 497 F.3d at 1070. They instead quote a section of the opinion
denying the requested injunction based on principles of comity to suggest the
Tenth Circuit ruled jurisdiction was lacking. AB at 40-41, n.23; MacArthur, 497
F.3d at 1076.
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despite their own statements elsewhere to the contrary.®

Nonetheless, the Districts cloak themselves with the status of “the State” for
purposes of the Nation’s jurisdiction, embracing Nevada v. Hicks, 533 U.S. 353
(2001), MacArthur, and other cases dealing with actual state governmental
officials to allege a categorical rule that the Nation lacks any jurisdiction over
them. See, e.g., AB at 42. The contradictory position of the Districts illustrates
that the status of state-organized school districts is a relevant factual and legal
inquiry that has yet to be fully explored, due to the Districts’ haste to evade the
fact-finding function of the Commission.

As these issues make evident, the legal relationship between the Navajo
Nation and the Districts is unique, requiring significantly more factual and legal
context to make the jurisdictional decision in this case. Up to this point, these
uniquely Navajo facts and law have not been adequately addressed by any tribunal.
The Nation’s jurisdiction therefore is not plainly lacking.

B. Prior case law does not create a categorical rule barring Indian
nation regulation of state-organized school districts.

Based on the above, this case presents a novel question not answered by

® The Districts’ claim is especially curious because documents from both Districts
readily available on the internet identify them as “special-purpose governments”
legally separate and financially independent from the State of Arizona government.
See Pinon Unified School District Comprehensive Annual Financial Report for
Fiscal Year 2012, at 9, NNRADD 124; Window Rock Unified School District
Request for Proposal No. 2013-6-7-8, at 35, NNRADD 131.
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prior case law, and the factless, categorical bar to tribal jurisdiction the Districts
assert cannot apply. Even if the Districts were “the State,” which they themselves
deny, Hicks does not create a categorical rule barring all regulation of state
governmental officials and agencies by Indian nations. See 533 U.S. at 357, n.2
(restricting holding to “state [law enforcement] officers enforcing state law”).
Neither does MacArthur, despite the Districts’ best efforts to suppress the Tenth
Circuit’s clear statement that its holding does not apply to tribal regulatory
authority over “States qua States” on tribal trust land. See 497 F.3d at 1074, n.10.

This Court applies the principle, which the Districts ignore, that questions of
tribal jurisdiction are complex and contextual, answered only through a review of
the specific historical and contemporary facts and laws relevant to the assertion of
that Indian nation’s jurisdiction in that case. See Smith v. Salish Kootenai College,
434 F.3d 1127, 1130 (2006) (“[Q]uestions of jurisdiction over Indians and Indian
Country remain a complex patchwork of federal, state, and tribal law which is
better explained by history than logic.” (internal quotation marks and citation
omitted)). This is consistent with the U.S. Supreme Court’s own approach. See
National Farmers, 471 U.S. at 855-56 (requiring a “careful examination” of tribal
sovereignty and a “detailed study” of statutes, treaties, Executive Branch policies,
and administrative and judicial decisions).

Therefore, the facts on the ground concerning these specific districts within
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the Nation are relevant, despite the Districts’ attempts to cast such jurisdictional
considerations as improper “flighty, case-by-case issue[s].” AB at 58. Since it is
not governed by prior case law, the Nation’s jurisdiction is not plainly lacking.
This Court should stay its hand and require the Districts to first argue their case
before the Nation’s tribunals.

1. THE NATION’S JURISDICTION IS PLAUSIBLE UNDER THE
TREATY OF 1868.

As shown in Appellants’ Opening Brief, the text of the Treaty and
subsequent case law interpreting it clearly establish the Nation’s jurisdiction here.
OB at 21-24. Even in a light most favorable to the Districts, there is, at most, a
need to further explore the Treaty’s relationship with subsequent federal, Navajo
Nation and Arizona legislation. Under either scenario, the Districts fail to show
that the Nation’s jurisdiction under the Treaty is plainly lacking.

A. The Districts apply none of the actual principles of treaty
interpretation to limit the effect of the Nation’s treaty in this case.

The Districts make flat conclusions on the meaning of the Treaty not based

on its text, its surrounding circumstances,” or the principles of treaty interpretation

" The Districts deny any relevance to the surrounding circumstances by stating that
the State of Arizona did not exist, and therefore such circumstances cannot be
relevant. AB at 23, n.6. This is exactly contrary to binding principles of treaty
interpretation. As the State of Arizona did not exist, its authorities and interests
must conform to the pre-existing power of the Nation acknowledged by the United
States in the Treaty, not the other way around. What the Nation’s leaders at the
time of the Treaty of 1868 believed their right to exclude meant for future entities

8



Case: 13-16259 02/03/2014 ID: 8963842 DktEntry: 40-1 Page: 17 of 35

actually applied by federal courts. See OB at 22 (discussing interpretative
principles). Instead, the Districts rely on a narrow reading of prior cases to claim
the Treaty’s jurisdictional authority is limited to “states’ attempts to assert broad
authority over tribal lands,” and the Nation’s “internal and social relations.” AB at
25. Even if these cases remotely supported the limitation the Districts have
created, which they do not, see OB at 23-4, none of them deal with the precise
Issue raised here- whether the Nation’s right to exclude authorizes the Nation to
condition the presence of state-organized school districts through application of the

Nation’s employment laws.’

and organizations seeking access to the Nation’s land must be considered in
addition to the text. See Minnesota v. Mille Lac Band of Chippewa Indians, 526
U.S. 172, 196 (1999). Nonetheless, the text itself clearly supports the Nation’s
right to exclude any future state-organized entities, as they are not included in the
finite list of officials authorized to enter the Nation without the Nation’s consent.
See Treaty of 1868, June 1. 1868, art. Il, 15 Stat. at 668; Donovan v. Navajo Forest
Products Industry, 692 F.2d 709, 711-712 (10" Cir. 1982). The Districts provide
nothing to suggest otherwise, either through an interpretation of the text or the
surrounding circumstances.

8 Curiously, the Districts cite Equal Employment Opportunity Comm’n v. Peabody,
No. 2:01-cv-01050, 2012 WL 5034276 (D. Ariz. October 18, 2012), as one of the
prior cases that allegedly limit the Nation’s treaty authority to land and internal
affairs. AB at 24. In fact, the district court in that case recognized the Nation’s
regulatory jurisdiction to apply its employment laws to lessees of tribal land due to
the Treaty right to exclude, id. at *16-17, 19-20, the exact claim Appellants make
in this case. Though the case concerned a private lessee, nothing in the opinion
suggests the main principle does not apply to state-organized school districts, who,
by their own description, are not state sovereign entities. Therefore, the Districts
distort the import of that case, even if their representation of the prior cases were
otherwise correct.
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B. The Districts misapply principles of federal common law
Jurisdiction as limitations on the Nation’s treaty rights.

The Districts further attempt to conflate the Nation’s treaty rights with non-
treaty jurisdictional limitations. The Districts cite cases and principles concerning
an Indian nation’s federal common law jurisdiction to suggest the same limitations
apply to treaty authority. See AB at 25-29 (citing Hicks, Montana, and United
States v. Wheeler, 435 U.S. 313 (1978)). Those authorities do not constrain
jurisdiction recognized by a treaty, which is a separate source of an Indian nation’s
authority over non-members. See Montana, 450 U.S. at 556, 563-64 (discussing
treaty authority separately from common law tribal jurisdiction).

The Districts’ conflation of treaty and federal common law jurisdiction
principles is most pronounced in its description of Montana itself. The Districts
claim that the U.S. Supreme Court’s interpretation of the nearly-identical treaty
provision of the Crow Nation was simply dealing with “freedom from broad state

regulation over its land,”

AB at 27, n.10. That description is found nowhere in the
case itself. Instead, the Supreme Court “readily” agreed with this Court’s prior

decision in the case that the Crow Nation had regulatory jurisdiction over non-

® Despite the Districts’ continual reference to “broad” state authority, they do not
define what constitutes “broad” versus “narrow” assertions of state power in Indian
Country. Regardless, that distinction finds no support in prior case law, and should
not be created here.

10
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members on trust land due to the right to exclude under the Crow treaties. See
Montana, 450 U.S. at 556; United States v. Montana, 604 F.2d 1162, 1166 (9" Cir.
1979) (“The power of the Crow Tribe to exclude those not members of the tribe
from hunting and fishing within the exterior boundaries of the reservation has its
source in the treaties of 1851 and 1868.”). Importantly, this Court looked to the
text and surrounding circumstances of those treaties to recognize such right. 604
F.2d at 1166-67.

In Montana, the Supreme Court’s holding concerning treaty jurisdiction over
trust lands was separate and apart from the principle the Districts claim the Court
“reiterated,” AB at 27, n.10, that tribal power is limited “to protect tribal self-
government or to control internal relations.” 450 U.S. at 563-64. That statement
appears in a separate section of the opinion, and applies solely to federal common-
law jurisdiction over non-Indian owned fee lands, from which tribes have no right
to exclude. See id.. Treaty-based jurisdiction is distinct and not restricted by the
federal common-law jurisdictional principles, as recognized by the Supreme Court
in Montana and subsequent cases. See id. at 556; Atkinson Trading Post v. Shirley,
532 U.S. 645, 650 (2001); South Dakota v. Bourland, 508 U.S. 679, 687-88
(1993).

Nothing in Hicks altered the distinction between treaty and federal common

law jurisdiction. Hicks did not consider treaty-based authority and actually

11
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distinguished in multiple places the sovereignty of Indian nations, like the Navajo
Nation, that possess a treaty right to be free from state jurisdiction. See 533 U.S. at
361, n.4 (discussing Navajo treaty along with Cherokee treaty as examples of such
treaties); 363 n.5 (recognizing some Indian lands are excluded from the territory of
a state by treaty). This Court should not accept the Districts’ invitation to collapse
the clearly-recognized distinction between treaty rights and federal limitations on
non-treaty jurisdiction.™

C. The Treaty has not been abrogated or waived.

For the first time in response on appeal, the Districts claim an abrogation of
the Treaty. This abrogation was allegedly done by Congress authorizing, with the
Indian nation’s consent, enforcement of state compulsory school attendance laws.
See 25 U.S.C. § 231, NNRADD 2. The Districts utilize none of the actual
principles of abrogation, see United States v. Dion, 476 U.S. 734, 740 (1986), but
flatly state that state-organized schools must exist on the reservation for truancy
officials to be present on the Nation. AB at 34. Based on this interpretation of 25
U.S.C. § 231, the Districts conclude that Congress, sub silentio, abrogated the
Nation’s treaty right to exclude any state-organized school districts for all purposes

in perpetuity.

" For the same reason, the Districts’ claim that the Nation’s authority is
“withdrawn by implication,” AB at 35-36, does not apply to its Treaty right, as that
concept applies to non-treaty based jurisdiction, not to treaty rights, which must be
affirmatively abrogated by Congress.
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Clear evidence of Congressional intent to abrogate must exist before the
Court will impute abrogation. Dion, 476 U.S. at 739-40. The Districts produce no
evidence that Congress actually considered the conflict between the intended
action and treaty rights, and choose to resolve the conflict by abrogation. See Id.
Not only is there no affirmative evidence of abrogation, but the inclusion of the
requirement for tribal consent actually supports the Nation’s right to exclude, as
state truancy officials can only be present with the permission of the Nation. See
25 U.S.C. § 231(2) (“this subparagraph . . . shall not apply to Indian of any tribe in
which a duly constituted governing body exists until such body has adopted a
resolution consenting to such application.””). How congressional recognition of the
tribal right to exclude school officials actually abrogates the Nation’s treaty right to
exclude school officials is not explained.

According to the Districts, the Navajo Nation Council’s consent to the
application of school attendance laws means the right to exclude was, sub silentio,
waived for all state-organized school districts operating on trust land in perpetuity.
The mere granting of permission to the State to enforce compulsory school
attendance laws does nothing to alter the independent right to condition the
building of facilities and the operation of schools on adherence to Navajo Nation
law.

The permission granted by the Navajo Nation Council is clearly limited to

13
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enforcement of compulsory school laws, and does not broadly grant state-
organized school districts authority free from the Nation’s regulation. Under the
Nation’s statute, compulsory school laws apply “wherever an established public
school lies . . . within the Navajo Nation,” 10 N.N.C. § 503, NNRADD 26, that is,
when the Nation has otherwise consented to the physical presence of such state-
organized school districts under the separately applicable leasing conditions set by
Navajo Nation and federal law. See 10 N.N.C. § 499(D), NNRADD 25 (including,
among other requirements, that “[a]ll lessees receiving leases pursuant to this
Chapter are subject to the laws of the Navajo Nation in regard to the occupation of
and activities conducted upon the leased premises.”); 25 U.S.C. § 415(a) (requiring
a federally-approved lease with Indian nation to possess tribal trust land); 25

C.F.R. § 162.005(a) (same), NNRADD 38."

D. The word “control” in the Enabling Act does not exempt the
Districts from the Nation’s Treaty right to exclude.

The Districts further continue to make the expansive claim that the Nation

can never exclude them, based on nothing more than their broad and unsupported

! In their Opening Brief, Appellants cited to several leasing regulations concerning
trespass and school leases. OP at 34-35. Those regulations applied to leases prior
to December, 2012, when the Bureau of Indian Affairs promulgated new
regulations. Some of the old sections of the regulations referenced in the Opening
Brief have been superseded in the new regulations. See generally 25 C.F.R. Part
162, NNRADD 28-122. However, the amended regulations continue to state that a
federally-approved lease is necessary to possess trust land, and failure to have one
Is a trespass. See 25 C.F.R. 8 162.005(a), NNRADD 38.

14
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interpretation of the word “control” in the Enabling Act. AB at 30-31.
Importantly, the Districts do not claim the Enabling Act abrogates the Treaty, but,
like the District Court, argue that somehow “control” allows unfettered and
permanent access to trust lands regardless of the Treaty. Id. The conclusory
interpretation of the New Mexico Supreme Court divorced from the actual text of
the Enabling Act notwithstanding, see Prince v. Bd. of Ed. of Cent. Consol. Indep.
Sch. Dist. No. 22, 543 P.2d 1176, 1182 (N.M. 1975),* the meaning of “control” is,
at best, unclear. Regardless, the position that it renders the Districts exempt from
exclusion flies in the face of not only the Treaty, the disclaimer provision
elsewhere in the Enabling Act, see OB at 26-27, and the federal leasing statute and

its regulations,*® but the very leases the Districts signed, which unequivocally state

12 Even assuming the bare interpretation of the New Mexico Supreme Court was
justified through some actual review of the text and legislative history of the
provision, the discussion lacks any mention of the Treaty or the New Mexico
disclaimer clause, which is identical to Arizona’s, see OB at 26-27. Regardless, the
court nowhere stated school districts are exempt from acquiring a lease from the
Nation due to the term “control,” the claim made by the Districts here. In fact, the
court was aware of and discussed several leases the New Mexico school districts
had with the Nation. See Prince, 543 P.2d at 554.

3 The Districts suggest the Nation lacks the right to exclude them because the
federal leasing regulations require action by the Bureau of Indian Affairs to
terminate the lease, based on a 1983 opinion from this Court. AB at 32, citing
Yavapai-Prescott Indian Tribe v. Watt, 707 F.2d 1072, 1073. They also claim that
federal leasing regulations “require” a lease to conform with state law when so
declared by a federal court. 1d. Even if true, that does not surrender the authority
of the Nation to deny them a lease in the first place, and therefore deny them any
right to occupy tribal trust land. It also does not mean leases with state-organized
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that the Districts must surrender the land after the expiration of their leases:
Lessee hereby agrees that at the termination of the lease by normal
expiration or otherwise, it will peaceably and without legal process
deliver up the leased premises exclusive of the improvements as shall
remain its property as herein above provided.*
Lease between the Navajo Tribe of Indians and the Hopi Public School District
No. 25, April 27, 1982, § 8(a), NNER 57; Lease between the Navajo Tribe of
Indians and the Window Rock Unified School District, November 8, 1985, § 8(a),

NNER 43 (same); Lease between the Navajo Tribe of Indians and the Window

school districts automatically incorporate state law to the complete exclusion of the
lessor Indian nation’s law.

Nevertheless, the regulations cited by the Districts were amended in
December, 2012, and currently authorize both the Indian nation and the Bureau
independently to enforce the terms of the lease. 25 C.F.R. § 162.022(a),
NNRADD 43. Under these amended regulations, state law only applies to a lease
when a “federal court has expressly applied state law to a specific area or
circumstance in Indian Country in the absence of federal or tribal law.” 25 C.F.R.
8 162.014(a)(3)(iii), NNRADD 42 (emphasis added). Further, the regulations
recognize that tribal laws apply to leases. 25 C.F.R. § 162.014(a)(2), (b),
NNRADD 41, 42. They also explicitly permit the application of an Indian nation’s
employment preference laws to lessees, with no exception for state educational
entities, who fall under the “business lease” classification under the new
regulations. See 25 C.F.R. 88 162.015, NNRADD 42; 162.401(a)(3), NNRADD
7.

" The leases state that the Districts own any improvements constructed on the
leased land, but must remove them within fifteen months of the expiration of the
lease, or they then become property of the Nation. Lease between the Navajo
Tribe of Indians and the Hopi Public School District No. 25, April 27, 1982, § 6,
NNER 57; Lease between the Navajo Tribe of Indians and the Window Rock
Unified School District, November 8, 1985, 8 6, NNER 42 (same); Lease between
the Navajo Tribe of Indians and the Window Rock Unified School District,
September 22, 1983, § 6, NNER 51 (same).
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Rock Unified School District, September 22, 1983, 8§ 8(a), NNER 51 (same).
For all of these reasons, jurisdiction is plausible under the Treaty therefore not
plainly lacking.

IV. THE NATION’S JURISDICTION IS NOT PLAINLY LACKING
UNDER WATER WHEEL.

The Districts argue that this Court’s opinion in Water Wheel Recreation
Area, Inc. v. LaRance, 642 F.3d 802 (2011), does not support a federal common
law right to exclude the Districts, as that opinion allegedly only recognized
jurisdiction over private lessees. AB at 37. The Districts are correct that the facts
of Water Wheel concerned a private lessee who held over its occupancy of trust
land after the expiration of a lease. 642 F.3d at 805-06. Nevertheless, the general
rule announced by the Court is that an Indian nation has jurisdiction over activities
on trust land through the right to exclude, with no stated limitation to strictly
private lessees. Id. at 812.

The Districts are further correct that this Court appeared to state an
exception to its general rule, based on Hicks, when “competing state interests” are
at play. Id. at 804. This Court has not heard a case since Water Wheel on what
state interests override the common law right to exclude. It is then at best unclear
whether the main rule or the exception in Water Wheel applies in this case or not.
The language of the opinion suggests that the “state interests” exception tracks the

specific considerations in Hicks to conform to its narrow holding, binding on this
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Court, that federal common law jurisdiction cannot extend to state law
enforcement acting within the scope of their authority on trust land. See id. at 813
(“[Hicks ] application of Montana to a jurisdictional question arising on tribal land
should apply only when the specific concerns at issue in that case exist.”
(emphasis added)). However, as recognized by this Court, Hicks concerned actual
state government law enforcement officers with a federally-recognized sovereign
right to enforce state criminal law within a non-treaty reservation. 1Id. at 813. It
did not address self-described non-sovereign school districts operating schools
pursuant to a lease on the Nation’s treaty reservation. Lacking any clear guidance
after Water Wheel, jurisdiction is not plainly lacking.

V. JURISDICTION ISNOT PLAINLY LACKING UNDER MONTANA.

A. The Leases are Consensual Relationships under Montana’s first
exception.

1. There is no difference between the Districts’ leases and a
lease explicitly identified in Montana as creating a
consensual relationship.

The Districts continue to assert that a lease with a non-sovereign state-
organized school district is not a consensual relationship under Montana’s first
exception. AB at 41-42. The Districts believe this in spite of the Supreme Court’s
explicit identification in Montana of a lease as one type of consensual relationship.

450 U.S. at 565. Their only argument around Montana, which they otherwise
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enthusiastically embrace,” is that leases with school districts are different, simply
because they are somehow the equivalent of “the State” for purposes of the alleged
categorical rules of Hicks and MacArthur. As discussed above, by their own
description, they are not “the State,” but non-sovereign entities organized under
Arizona state law, AB at 41-42, rendering those cases, even if they did support the
expansive exemption they assert, inapplicable.
Also, as discussed above, neither the federal leasing regulations, 25 C.F.R.
Part 162, NNRADD 28-122, nor the leases the Districts entered into recognize any
special status or exemption from the otherwise applicable rules for lessees. The
leases in this case are standard leases issued by the Nation and approved by the
Bureau of Indian Affairs, with no recognition that the Districts are different from
other lessees for purposes of Montana, other than the ambiguous consent provision
in the Window Rock leases discussed below. Lacking any binding law clearly
foreclosing the Nation’s fulfillment of the first exception through the leases, this
Court cannot conclude the Nation’s jurisdiction is “plainly lacking.”
2. The Window Rock School District fails to identify any

actual “rights” or “obligations” that negate its consent to
Navajo law in its lease.

The Window Rock District denies any significance to its consent to Navajo

Nation law by alleging the application of the Nation’s employment laws would

® Except, of course, for its independent recognition of the Crow Nation’s
jurisdiction over trust land under its treaty. See supra, I11(B).
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violate several purported “rights” and “obligations” they possess as state-organized
school districts. AB at 42-44. These “rights” and “obligations” are nowhere
specified in the consent provision in the lease, and the District provides no
citations to any source recognizing or defining them. Instead, like the District
Court, see OB at 40-42, the District merely declares them to exist. In the absence
of any clear source defining those “rights” and “obligations,” and evidence that the
parties at the time of the leases understood the terms in the lease to include them,
the Nation’s jurisdiction again cannot be plainly lacking.

One alleged “obligation” deserves further discussion: the obligation to not
discriminate, which the District alleges it must do to comply with Navajo
employment preference requirements. The District states that “school districts
cannot discriminate in favor of Navajos and against other Indians in their
employment decisions without violating Title VII,” citing this Court’s decision in
Dawavendewa v. Salt River Project Agr. Imp. & Power Dist, 154 F.3d 1117, 1120
(9™ Cir. 1998). AB at 43. As noted by the Navajo Supreme Court in its amicus
brief, Navajo law authorizes a waiver of such preference requirements when
approved by a school board. 10 N.N.C. § 124(C), NNRADD 24. Any concern
over inconsistencies with Title VI is then easily alleviated.

Interestingly, the District fails to mention that the Federal District Court of

Arizona in Equal Employment Opportunity Comm'n v. Peabody recently
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distinguished Dawavendewa for employers operating on Navajo trust lands
pursuant to a federally-approved lease, holding Navajo membership preference did
not violate Title VII. No. 2:01-cv-01050, 2012 WL 5034276, at *5-6. An appeal
of that decision is currently pending before this Court, and the Nation asserts in
that case, as correctly held by the district court, that tribal preference requirements
as applied to lessees do not violate Title VII.

Finally, independent of that case, current federal leasing regulations
explicitly recognize that tribal employment preference laws can apply to lessees of
trust land based on the political status of tribal membership. 25 C.F.R. § 162.015,
NNRADD 42. Therefore, the District does not have any “obligation” inconsistent
with the Navajo Preference in Employment Act.

3. There is a nexus between the leases and the Nation’s
employment regulation.

The Districts argue there is no “nexus” between the leases and the Nation’s
employment regulation. The Districts do not attempt to define “nexus,” but state
simply that there is none here. Ab at 44. As stated in their Opening Brief, the
Commission Appellants assert employment regulation of the Districts is
sufficiently connected to the leases to create the appropriate “nexus.” OB at 38,

n.9. More than bare conclusions should be required of the Districts to establish the
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Nation’s jurisdiction is plainly lacking due to the lack of a nexus."®

B. Jurisdiction under Montana’s second exception is not plainly
lacking.

Despite the attempt by the Districts to create a clear meaning for Montana’s
second exception, the uniqueness of this case precludes an answer in the absence
of further fact-finding. The Districts reduce the second exception to be limited
only to interference with “the tribe’s internal functioning” or where the tribe’s land
or other natural resources are threatened. AB at 46, 49. They then purport to
declare, in their subjective view, that the inability of the Nation to regulate them
“does not affect tribal self-government.” Id. at 46. However, the Nation’s
legitimate concerns over its sovereignty cannot be so flippantly cast aside. The
Nation authorized the presence of school districts through leases. The Nation did
nothing to surrender its authority.

The District Court’s ruling, that the Nation cannot even exclude them from

' The Districts further suggest the individual employment contracts mandating
Arizona state law are relevant to whether there is a “nexus.” AB at 44. The
Districts do not suggest such choice of law or choice of forum clause overrides the
Nation’s jurisdiction, but that somehow they have a closer “connection” to the
employment decisions underlying this case. Id. A provision referencing state law
as a condition of employment for individual employees cannot preclude the
Nation’s jurisdiction to hear employment claims. The Nation is not a party to these
contracts and the Navajo Preference in Employment Act requires a provision to be
included in all contracts that the NPEA applies. 15 N.N.C. 8 609(A), NNRADD
27. 1f such a provision is not included, the NPEA imputes that provision to the
contract to prevent attempts to evade Navajo jurisdiction through private
agreement. 1d. Regardless, the District should be required to assert the alleged
effect of those provisions before the Commission.
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using the Nation’s land, despite the Districts’ best efforts to cabin its effect to
employment, AB at 54, surrenders the sovereign authority of the Nation over
significant parts of its territory, creating islands within the Nation completely
immune from its regulation. And yet the Districts and the District Court do not
hesitate to declare, in their own view, that the Nation’s sovereignty is not
significantly impaired. At a minimum, lacking any real fact-finding on the
situation on the ground at these Districts, Court should not affirm the district
court’s bare conclusion that the Nation’s sovereignty is not sufficiently imperiled
to fulfill Montana’s second exception.'” Jurisdiction is not plainly lacking.

VI. APPLICATION OF CONCURRENT NAVAJO NATION
JURISDICTION IS NOT UNTENABLE.

In a final effort to render the Nation’s jurisdiction’s “plainly lacking,” the
Districts invoke policy concerns that the concurrent application of the Nation’s
employment laws places the Districts in an “untenable” situation. AB at 52. The
Districts claim that they simply cannot provide alternative employee remedies in
the state and Navajo Nation system. Id. There is nothing unusual in an employee

having several possible forums and remedies for employment claims. Indeed, as

7 In their brief, the Districts characterize this Court’s remand for exhaustion in
Ford Motor Co. v. Todecheene as only for consideration of the Nation’s
jurisdiction under the first exception. AB at 60-61. This Court clearly remanded
for further exploration of the second exception. 488 F.3d 1215, 1216-17 (2007)
(Order) (“The tribal court did not ‘plainly’ lack jurisdiction under the second
exception, recognized in Montanal.]”).
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noted by the Districts themselves, AB at 43-44, they are already subject to Arizona
state law and concurrently to federal employment laws such as Title VII that may
require them to defend cases in the state or federal court system for employment
actions. See, e.g., A.R.S. § 41-1463, NNRADD 12-19 (state law prohibiting
employment discrimination); 8 41-1481(D), NNRADD 21-22 (providing state
cause of action for employment discrimination); 42 U.S.C. § 2000e-2, NNRADD
3-6 (federal law prohibiting employment discrimination); 82000e-5, NNRADD 7-
11 (providing cause of action in state and federal administrative tribunals and
courts for violation of employment discrimination under federal law).

Just as in those situations, through the use of res judicata and collateral
estoppel principles, the Districts can address their concerns with inconsistent
rulings. See, e.g. Kremer v. Chemical Const. Corp., 456 U.S. 461 (1982)
(adjudication of discrimination claim in state court precludes litigation of Title V1I
claim in federal forum); Peabody Western Coal Co. v. Navajo Nation Labor
Comm’n, 8 Nav. R. 313, 318 (Nav. Sup. Ct. 2003) (adjudication of wrongful
termination claim through arbitration precludes litigation of NPEA claim in Labor
Commission). Indeed, as acknowledged by the Districts, in one of the employment
cases underlying this dispute, the Commission dismissed claims under Arizona law
the plaintiffs already had already litigated in the Arizona state court system. See

AB at 10.
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CONCLUSION

For any or all of the reasons stated in the Commission’s Opening Brief and
this Reply Brief, the Nation’s jurisdiction is not plainly lacking. This Court should
then remand the case for the Districts to present their facts and arguments to the
Nation’s courts.

In the end, this is a political matter between sovereigns reflecting a unique
relationship between the Navajo Nation, the United States Government, and the
State of Arizona, for the provision of education to Navajo children. Issues
concerning how to implement that education are best left to the sovereigns to
negotiate through intergovernmental agreements, and not through the use of the
federal courts. It is for the Districts to negotiate as a political matter the extent of
the application of Arizona and Navajo law to their operations. In the absence of a
negotiated waiver of the Nation’s jurisdiction, the Nation has the ultimate authority
to condition the presence of anyone utilizing its lands, and this Court should
respect that authority by reversing the district court’s decision.

DATED, this 3" day of February, 2014.

/s/ Paul Spruhan
Attorney for Labor Commission Appellants
Navajo Nation Department of Justice

Post Office Drawer 2010
Window Rock, Arizona 86515-2010
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Poge 1477

under section 7345 of this title o1 subpart 2 of
thiz part if the agency had submitted accenrate
information uwnder subsection (a) of this section.

(Pub. L. 89-10. title VI, §6231. as added Pub. L.
107-110, title VI, §601. Jan. 8, 2002. 115 Stat. 1897.3

§ 74550, Supplement, not supplant

Funds made available under saubpart 1 o sab-
part 2 of this part ahnll be uped Lo supplement,
and not supplant, any other Fedeiqnl, State, or
local edueation funds,

{Pub. L. 89-10. title VI, §6232, as added Pub. L.
107-11¢, title VI, §G01. Jan. 8. 2002, 115 Stat. 1897.)

$7855b, Rule of construction

Nathing in this part shall be constiued to pro-
hibit a local educational arency that enters into
cooperntive alrangements with other local edu-
entional agencies forr the provision of special,
compensaarory, or other education sevvices, pur-
suant to State law or a written agreement. fi'om
entering into similar arrangements for the use,
or the coordination of the use. of the funds made
available under this patt.

{Pub. L. £9-10. title VI. §6233. a8 added Pub. L.
107-110. Gitle VI, §601, Jan. 8. 2002, 115 Stat, 1897.)

$ 7355¢. Authorization of appropriations

There ate authorized to be appropriated to
calry oub this part $300,000,000 for fiscal year
2002 and aunch sums a8 may be necessary forr each
of the 5 succesding fiscal years, to he distributed
equally between aubparts 1 and 2 of this pott.

{Pub. L. 83-10. title VI. §62%4, aa added Pub. L.
107-110, title V1. §601, Jan. 8, 2002, 115 8tat, 18970

PART C—GENERAL PROVISIONS

$7371. Prohibition agninst Federal mondates, di-
reclion, or contirol

Nothing in this subchapter shall be construed
to authorize an officer or employes of the Fed-
eral Government to mandate, direct. or control
a State, locnl educational agency, or school's
specific ingtiructional content., academic
achisvement standards and nssessments, culr-
viculum, or program of inatruction. as a condi-
tion of eligibility to receive funds under this
chapter.

(Pub. L. 8910, title VI. §6301, as added Pub. L.
107-110, vitle VI, §601. Jan. 8. 2002. 115 Stat. 18970

PriorR PROVISIONS

A priov section T371. Pul. L, 88-10, title VI, §§401, an
added Pulb. L. 103-3B2, title L, §101, Oct. 20, 1894, 108 Stat.
3712, relnted to maintenance of elfort and wopple-
mentary nature of Federal funds, prior to the general
amendment of this subchapter by Pub. L. 107-110. See
pection 7217 of this title.

A prior secticn 630% of Pulk, L. 8810 wnr clarsilied to
pection 7351 of thiwk title, prior to the genernl nmend-
ment of thisaubchapter by Pab. L, 107-110.

97372 Rule of constitction on cqunlized spend-
ing
Nothing in this subchapver shall be constiued
to mandate egualized spending per pupil for »
State. locel educational agency. ol school.
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{Puh. L. 89-10, title VI, $6302. as added Pub. L.
107-110, titie VI, §601. Jan. 8. 2002, 115 Stat. 1898.)
PRIOR PROVIBIONS

A piior section 137 Pub. L. 88-10. titie WI. §6402, nn
added Pul. L. 108-382. title I. §101, Oct, 20, 1984, 108 Stnt.
3713, related to participation of children enrelled In pri-
vate schocle, prior te the genernl amendment of this
anhchaprer by Pob. L. 107-110. See section T217e of thin
title,

A prior section 8303 of Pul. L. 85-10 wau claeesi Med to
section 7352 of this title, prior to the genersl amend-
ment of this sabchapter by Pub. L. 107-110,

A prior section T373, Pul, L. 85-10, title VI, §6403. as
added Pub. L. 103-582, title I §101, Oct. 20. 1994, 108 Btat,
375, which related to Federal administration, was
omitted in the general nmendment of thia snbchapter
by Pub. L. 107-110, See rection T217b of this title.

SUBCHAPTER VII—INDIAN, NATIVE HAWAI-
IAN. AND ALASKA NATIVE EDUCATION

CODIFICATION

Title VII of the Blementary and Secoendary Edueatlon
Act of 1965, comprising this subchapter, wos originally
snnoted ns part of Pab. L. 33-10, Apr. 11, 1965, T8 Stat.
2T, amended, and pubseguently revised, restated, and
amended Ly other publio lawa, Title VII {a shown, here-
1n, ax hoving heen added by Pab. L. 107-110. title WIL
701, Jan. 8, 2002 115 Btat. 1§07, witheut refevence to
earlier nmendments becange of the exteneive revision
of the tltle’s proviaions by Pub, 1., 107-110. See Codilica-
tion note preceding section 6301 of this title.

PART A-—INDIAN EDUCATION
$7401. Statement of policy

It is the policy of the United States to fulfill
the Federal Government's unigue and continu-
ing trust relationship with and responsibility to
the Indian people for the education of Indian
children. The Federal Government will continue
to work with local educational agencies, Indian
tribes and organizations, postsecondary inatitu-
tiona. and other entities toward the gonl of en-
suring that programs that serve Indian children
are of the highest guality and provide for nos
only the baeic elementary and secondary edu-
cationnl needs, but also the unigue eduncational
and culturally related academic needs of these
children,

(Pub. L, 83-10, title VII, §7101, as added Fub. L.
107-110, titla VII, §701, Jan. 8, 2002, 115 Stab.
1907.)

PrIOR PROVIBIONS

A prior section 7401, Pub. L. 88-10. title VII, §T101, o
added Pub. L. 103-382, tiele I $101, Cct. 20, 1584, 108 Stok.
3716. wet forth mhort title of Bilingual Edueation Act
prior to the general amendment of this rabehaptor by
Pul, L. 107-119.

SAVINGE PROVIIONS

Pub. L. 107-110, title VII, §703, Jan. B, 2002, 115 Stat.
1947, provided that; “Funds appropriated for parts A. B.
and € of title IX of the Elementary and Secondary Edun-
ention Act of 1965 [formner 26 T.B.C. TR0 ot aeq., THOL ek
ke, 1931 et peq.] (os in effect on the dox hefore the date
of ennotment of thix Act [Jan. & 2002)) slall he avail.
able for nze ander parts A. B. and C, reepectively. of
title VII of unch Act [parte A, B, and C. reapectively. of
thia sabchapter], ne added by this seotion [rectlon
m011."”

ExncuTiva Onozh No. 13096

Fx. Ouwl. No. 13096, Ang. 8, 1558, 63 F.R. 42531, which re-
Inted to American Indion and Alaskn Notive education.
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TRANBTER OF FUNCTIONS

Far tranafer of funotionk of other cllicers, employeesr.
and agenciea of Department of the Intarior, with cer-
taln exceptions, to Secretary of the Interlor. with
power to delegate, sre Reorg. Plan No. 3 of 1859, §31. 2.
eff. Maw 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set ont In
the Appendix to Title 5. Government Organization and
Emplovees,

INDIAN AGENTS

The services of Indinn ogenta hove Iwen dispensed
with. Bee note set cut under wection 64 of thik title.

£ 231. Enforcement of Stale laws affecling health
and eduention; entry of State cmployees on
Indinn lands

The Secretary of the Interior. wnder such rulez
and regulations as he may prescribe, shall per-
mit the agents and employees of any 2tate to
enter upon Indian tribal landa. reservations. or
allotments therein (1) for the purpose of making
inspection of health and educational conditions
and enforcing sanitation and quarantine regula-
tlons or (2} to enforwe the pennlties of State
compulsory school attendance laws against In-
dian children. and parents, or other persons in
loco parentis except that this subparneraph (2)
rhall not apply to Indians of any tribe in which
n duly constibuted governing body exista until
spuch body hoa adopted a rezolution coneenting
ta such application.

{Feb, 156. 1929. ch. 216, 45 Stat, 1185 Auw. 9. 1946,
ch., 930, 60 Stat. 962.)
AMENDMENTS

1946—Act Aug, 9. 1548, permitted proper State officers
to invoke pennlties of State compulaory uchool nttend-
ance against Indion children, their parents, or other
persons in loco paventin

TRANSIFRR OF FUNGTIONS

For tranefer of functiena of other officerw. emploress,
and agencies of Department of the Interior. with eer-
tain exceptions, to Becretary of the Intevier, with
power to delegate, nee Heorg, Plan No, 3 of 1850, §51, 2.
eff. May 24, 1950, 15 F.R. 31T4. 64 Stat. 1262, set out in

the Appendix to Title 5, Government Orgnnization nnd
Emploveas,

§ 232, Jurisdiction of New York State over of-
fenses committed on reservations within
State

The State of New York shall have jurisdiction
over offenses commiitted] by or agninst Indians
on Indian reservations within the State of New
York to the same extent as the courts of the
State have jurisdiction over offenses committed
elsewhere within the State as defined by the
inwe of the 3tate: Frovided, That nothing con-
tained in this aection shall be conetiued £o de-
prive any Indian tribe, band, or community. or
memmbers thereof.! hunting and fishing righta as
gunprantead them by agreement, treaty. or cus-
tom, nor reqiuire them to obtain State fish and
garne licenzes for the exercise of auch rights.

(July 2, 1948, ch. 809, 62 Stat. 1224.)

$ 233, Jurizsdiction of New York State courts in
civil actions

The courts of the State of New York under the
laws of such State shall have jurisdiction in

50 in ordginal. Probably should be followed by ~of*".

civil actions and proceedings hetween Indinns or
hetween one or more Indiang and any other per-
son or peraons to the same extent as the courta
of the State shall have jurisdiction in other civil
actions and proceedings, as now ol hereafter de-
fined by the lawsa of auch Stabe: Provided. That
the governing body of any recognized wibe of In-
dians in the State of New York shall have the
right to declare, by approprinte enactiment prior
to September 13. 1952, those tribal laws and cus-
toms which they desire to preserve. which, on
cartification to the Secretary of the Interior by
the governing body of auch tribe shall he puhb-
lished in the Federal Register and thereafter
ghall govern in all civil cnses involving reservo-
tion Indians when the subject matterr of such
tribal laws and cusbome is involved or at issue,
hut nothing herein contnined shall be construed
to prevent such courta from recognizing and giv-
ing effect to any tribal law or custom which
may be proven to the satisfaction of auch courta:
Provided Jurlher, That nothing in this section
shall be construed to require any such tribe or
the members thereof Lo obtain fish and game li-
censes firom the State of New York for the exer-
¢ime of any hunting and fishing rights provided
for such Indians under any agreement. trenty, ot
custom: Provided further, That nothing herein
contained sheall be construed as subjecting the
landes within any Indian reservation in the State
of New York to taxation for State or local pur-
poses, nor as sebjecting any such lands. or any
Fadernl or State annuity in favor of indians or
Indian tribes, to execution on any judgment ren-
dered in the Skate coults, excedt in the enforce-
ment of a judgment in o suit by one trikal mem-
ber against another in the matcer of the usa o1
possespslon of land: And provided furlher. That
nothing herein contained shall he constited as
authorizing the alienation from any Indian na-
tion, tribe. or band of Indinns of any lands with-
in any Indian reservation in the Btate of New
York: Provided further. Thot nothing herein con-
tnined shall be conastrued as conferving jurisdiec-
tion on the courts of the State of New York or
making applicable the laws of the State of New
York in civil actions involving Indian lands or
claime with respect thereto which relate to
transactions or events transpiring prior to Sep-
tember 13, 1852,

{Sept. 13, 1950, ch, M7, §1. 64 Stat. 845.)
EFFECTIVE DATA

Act Sept. 13, 1950, ch, M7, §2. 64 Stat. 846, provided:
“Thix Act [this eection] shall toke effect two Yeara
ofter the date of ite pamsnge {Sept. 13, 1650],"

SUBCHAPTER II—TRAFFIC IN
INTOXICATING LIQUORS

§5 241 to 250, Repealed. June 25, 1948, ch. 645,
$21, 82 Stat. 5362

Section 241, R.S. §2139; actr Felb, 7. 1877, ch, 68, §1, 18
Stat. 244; July 23, 1892, ch, 234, 2T Stat, 260; June 15,
1538, ch. 435, §1, 2 Stat. 686, related to vale of intoxient-
ing lignor. See sections 1154 and 1158 of Title 18, Crimer
and Criminal Procedure.

Section 24la, act Mar, 1. 18585, ch, 145, §8, 2§ Stat, 697,
related to punishment for sale of Intoxienting liguors.
Zee section 1155 of Title 18,

Section 42 acts Mar. 2, 117, ch, 146, §1T. 39 Stat. 983;
June 13, 1832 ch. 245, 47 Stat. 302, related to manufac-
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(i) anthority granted by law to an executive depart-
ment. agency. or the head thereof; or

(it} fanctiona of the Director of the Office of Man-
agemant ond Budget relating te badgetary. adminie-
trakive, o leginlative proposaln,

{¢) This order shall be implemented conalatent with
applicable law and subject to the availabllity of appro-
printione.

(dy This order {2 not {ntended to, and does nok, create
any rlght or benelit, subatantive ot procedural. enflorce-
nble at kaw ar in equity by any paty agoinst the
United Statea, its departments, ngencies, or entitiea
ita offlcers, employear, or npente. or any other person.

BARACK ORAMA.
§ 2000¢-1, Exemplion

(a} Inopplicability of subchapter to certain aliens
and employees of religious entities

This subchapter ahall not apply to an em-
ployer with respect to the employment of aliens
ontside any State. or to a religiona corporntion.
association, eduentional inatitution. or soclety
wigh respect te the employment of individuala of
a, particulal religion to perform work connected
with the carrying on by such corporation. asso-
ciantion, educational institution. or society of its
activities,

(b} Compliance with statute as violative of for-
eign Law

it shall not be unlawful under section 2000e-2
or 20003 of this title forr an employer (or & ¢or-
porntion controlled by an employer). labol orga-
nization, employment agency, or joint lahor-
management: committee controlling apprentice-
ship or other tmining or retraining (including
on-the-jiob training programs) te take any ac-
tion otherwise prohibited by such section, with
respect to an employee in a workplace in o for-
eign country if compliance with such section
wounld canse such etnployer {or such colpora-
tion). such organization. such agency, or such
committee to violate the law of the foreign
country in which such workplnce is located.

{e} Control of corporation incorporited in for-
cign countyy

(1> If an employer contrels a corporation
whose place of incorporation is a foreign coun-
try, any practice prohibited by section 2000e-2 or
2000e-3 of this title engaged in by such colpora-
tion shall e preaumel to be engaged in by such
employer,

(2 Sections 2000e-2 and 2000e-3 of this title
shall not apply with reapect to the foreign oper-
ations of an employer that ia a foreisn person
not controlled by an American employer,

¢3) For purposes of this subsection, the deter-
mination of whether an employer controels a cor-
poration shall be based on—

{A) the interrelation of operations:

{B) the common manngement;

(C) the centralized control of labor relations:
and

(D) the common ownership or financial con-
trol,

of the employer and the corporation.
{(Pub. L. B&-352, title VII, §702. July 2. 1964, 78
Stat., 265: Pub. L. 92-261, §3, Mar. 24, 1972, &3

Stat. 103: Pub. L. 102-166. title I. §103(bX 1), Nov.
21, 1991. 105 Stat. 1071}
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AMENDMENTS

1991—Pub. L. 102-166 deslgnated existing provirions as
sabawe. (a) and added anbseecs, () and (c),

1972—Pub. L. 52-261 reenncted section entchline with-
out change and nmended text genernlly. Prior to
nmendment, text vead as [ollowa: *This subchapter
whall not apply bo an eraplorer with reapect 1o the em-
plovment of nliens eutalde any State. or to o religions
corporntion. asscolation, or aociety with respect to the
emnploviment of (ndividuals of a particnlar religion to
perform work connected with the earrying on by such
covrporation, neeceintion, or society of its religious ace-
tivities or to an educational inatlbution with reepect to
the employment of [adividaals to peiform work con-
nected with the edacational activities of auch institu-
tion.”

EFPRCTIVE DATE OF 1591 AMRENDMENT

Amendment by Pub, L, 162-16¢ inapplicable to con-
duet cocurving befove Nov. 21, 1851, vee wection 109(c) of
Pual;. L. 102-186, wet out au o note under mection 2000e of
thixs title.

§ 2000e-2. Unlawful employment proctices

(n} Employer proactices

It shall be an unlawful employment practice
for an employer—

(1) to fail or refuse to hire or to discharge
any individual. or otherwise to discriminate
agatnat any individual with respect to his
compensation. terma, conditiona. or privileges
of employment. because of such individual's
race. coler, religion. sex, ot national origin: or

{2 to limit, pegregate, or claasify hie em-
ployees or applicants for employment in any
way which would deprive or tend to deprive
any individual of employment cppotrtunities or
otherwise adversely affect his statue as an em-
ployes. hecaunse of such individual’s ce.
color, religion. sex. or national orikin.

{b} Employimecnt agency practices

Tt aball be an unlawil employment practice
for an employment agency to fail or refuse to
refer for employment, o otherwisa to discrimi-
nate ngainst, any individaal because of hia race,
color. religion, sex, ol national origin, or to
classify or refer for employment any individual
on the basis of his race, color, relizion, sax. or
national erigin.

{c) Labor erganization practices

It shall be an unlawful employment practice
for n labor organization—

(1) to exclude or to expel from ita member-
ship. or otherwise to discriminave against, any
individunl because of his 1nce, color, religion,
say, o national origin:

(2 to limit, segregate, or classify its mem-
hership or applicants for membership, or o
claesify or fail or refuse to refer for employ-
ment any individual. in ahy way which would
deprive or tend to deprive any individual of
employment opportunities. or would limit
auch employment opportunities or otherwise
adversely affect his atatus as an employee or
aa an applicant for employment, bLecanse of
such individual's race. color, religion. sex, or
national origin: or

(M to gaume oI Attempt to tnuse an employer
to discriminate againet an individual in viola-
tion of thia se¢tion.
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{d) Training programs

It shall be an unlawful employment prnctice
for any employer, labor otganization. o joing
labor-management committee controlling ap-
prenticeship or other training or retraining, in-
cluding on-the-job training programe to dis-
criminate againat any individual becouae of his
race. color, religion, aax, or national orlgin in
admission to. or employment in, any program
established to provide apprenticeship ot other
training,

(¢) Busincsses or enterprises with personnel
qualilied on basis of religion, sex, or national
origing educational institutions with person-
nel of porticular religion

Notwithstanding any other provision of thia
subechapter, {1) it shall not be an unlawful em-
ployment practice for an employer to hire and
employ employees, for an employment agency to
classify, or refer for employment any individual,
for o labor organization to classify its member-
ship or to classify or refer for employment any
individual. or for an employer. labor otganiza-
tion. ot joint labor-managemenc comriittee con-
rolling apprenticeship or other training or e
tiaining programs to admit or employ any indi-
vidual in any such program, on the hasie of his
religion. sax. or national origin in theose certain
instances where religion. gex. or naticnal origin
is o bona fide cccupationnl gualification reason-
ably necessary to the normal operation of chat
particular husinesa or enterprise, and (2} it shall
not be an wnlawful employment practice for a
achool. collexe, univeraity, or other educational
institution or inatitution of learning to hire and
employ employeea of a particulalr religion if
such achoeol. college. university, ot other edu-
cational institution or institution of leatning is,
in whole or in substantial part. owned. sup-
ported. controlled, or managed by a particula
religion or by 8 particular religious corporation,
agsociation, o society. or if the cmviculum of
such school, ¢ollege, university, or othet edu-
cational inescitution or inatitution of leaming is
directed toward the propagabtion of a particular
religion.

{) Members of Communist Party or Communlst-
aclion or Communist-{ront organizations

As usged in this subchapter. the phinge “"unlaw-
ful employment practice™ shall not be deemed
to include any action o1 measure taken by an
employer. labor organization, joint labov-man-
agement committes. or emploviment agency
with respect £o an individual who is o membet of
the Communist Party of the United States or of
any other erganizabion required to register 2a a
Communist-nction or Communist-front organi-
zation by final order of the Hubversive Activi-
ties Control Beoard pursuant to the Subversive
Activities Contio} Act of 1950 [5C U.5.C. 781 et
a2e<).].

(g National sceurity

Notwithstanding any othet provision of thias
subchapter, it shall not be an uniawiful employ-
ment proactice for an employer to foil or refuse
to hire and employ any individual fot any pesi-
tion. for an employer to discharze any individ-
nal from any pozition. or for an employment
agency to fail or refuse to refer any individual
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for employment in any position, or for a labor

organizastion to fall or refuse to refer any indi-

vidusal for employment in any position. if—

{1} the cecupancey of such position, or access
to the premises in or upon which any part of
the duties of auch position ia performed or is
to be performed, is subject to any requirement
imposed in the interest of the naticnal secn-
rity of the United 3tatea under any security
program in effect pursnant to or adrministered
nnder any statute of the United States or any
Executive order of the President; and

{2y such individual has not fulfilled or has
ceased to Mlfill that reguirement.

(h) Schiority or merit system; quantity or quality
of production; ability tesis; compensalion
based on sex and authorized by minimum
wage provisions

Noowithstanding any other provision of this
subchapter, it shall not be an unlawful employ-
ment proctice for an employer to apply different
atandards of compensation. or different terma,
conditions, or privileges of employment pursu-
ant to & hona fide seniority ot merit syatem, or

A system which measures emanings by quantity

or gnality of production or to employees who

work in different locations, provided that such
differences are not the resnlt of an intention to
discriminate becanrse of race, color. religion,

#eX. or national origin. nor shall it be an unlaw-

ful employment practice for an embpiloyer to wive

and to act upon the results of any professionally
developed ability teat provided that such beat,
its administration or action upon the results is
not designed, intended ol used to discriminnte
hecnuse of race, color, religion. sex or nationsal
origin. It shall not be an unlawful empleyment
practice under thia anbchapber for any employet
to differentiate upon the basis of sex in deter-
mining the amount of the wages or compensan-
tion paid or to he paid to employees of such em-
ployer if auch differentiation is aunthorized by

the provisions of section 206(d) of title 20,

{i) Businesses or enterprises oxtending pref-
ercitial treatment to Indinns

Nothing contained in this subchapter shall
apply to any busineas or enterprise onh or near an
Indinn reservation with respect to any publicly
announced employment practice of such buai-
nesa or enterprise under which a preferential
treatment is given to any individunl hecause he
is an Indian living on or near o reservation.

{j) Preferential trentment not to be granted on
nccount of extsting number or percentage
imbalance

Nothing contained in this suhchapter shall be
interpreted to require any emplover, employ-
ment agency, labor organization, or joink labor-
management committee subject to this aub-
chapter to groant preferential treatment to any
individual or to any group because of the race.
veolor, religion. sex, or national origin of anch in-
dividual or group on account of an imbalance
which may exiat with respect to the total num-
ber ol bercentage of persona of any race, color,
religion, sex, or national origin employed by any
employer. referred or classified for employment
by any employment agency or Inbor organiza-
tion, admitted to membership or clissified by
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any lahor orzanization. or admitted to. or em-
ployed in, any apprenticeship or other training
program, in comparison with the tobal number
or percentage of perscna of such 1ace, color, reli-
gion, sax, or national origin in any community,
Btate, section, or other alea. or in the available
work force in any community, State, section, or
other area.

(k) Burclen of preol in disporate impact cases

(1A An unlawful employment practice based
on disparase impact is established under thia
sebchapter only if—

(1) n complaining party demonstrates that a
respondent uses o particular employment
practice that causea o disparate impact on the
hasis of race, color. eligion. sex. ot national
origin and the respondent fails to demonstiate
that the challenged practice is job relnted for
the poerition in questlon and corwistent with
business neceasity: or

(ii) the complaining party makes the dem-
onstation described in sabparngraph (C) with
reaspect to an alternative employment practice
and the respondent refuses to ndopt such alter-
native employment practice,

(B)i) With respect to demonettasing that a
particular employment practice cansea a dispar-
ate impact as describexl in subpangraph (A
the complaining party shall dermonstrate that
each particnlar challenged employment practice
causes o disparate impact, except that if the
complaining party can demonstrate to the court
that the elements of a respondent’s decision-
making process nre not capable of separation for
analyeis, the decisionmaking process may be
analyzed as cne employment practice.

(i) If the respondent demonstinbes that a spe-
cific employment practice does not canae the
disparnte impact, the respondent shall not be re-
guired to demonatrate that such practice ia re-
quired by husiness necessity.

(C} The demonstiation referred to by subpara-
graph (A)ii) shall be in accordance with the law
a8 it existed on June 4, 1989, with respect to the
concept of “alternative employment practice™.

(2) A demonstration that an employment prac-
tice is required by business necesaity may not be
used as a defense againat o claim of intentional
diserimination under this subchapber,

(3) Nobwithatanding nny other provision of
this subchapter, o rule baring the employment
of an individur! who culrently and knowingly
uges or possesses o controlled substance, as de-
fined in schedules I and II of section 102(6) of the
Controlled Substances Act (21 U.3.C. 8026N.
other than the use or posseasion of a drug taken
under the sgupetvision of o licensed health care
professional. or any othetr use o possession au-
thorized by the Controlled Substances Act [21
17.8.C. 801 o5 geq.] or any other provision of Fed-
ernl law, shall he considered an unlawful em-
ployment practice under this subchapter only if
such rule is adopted or applied with an intent to
discriminate because of race. color, religion.
aex, or national origin.

(I} Prohibition of discriminatory use of test
ReOYes

1t shall be an unlawiul employment practice
for a respohident, in connection with the selec-
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tion or referral of applicants or candidates for
employment ol promotion. to adjuast the scores
of. use different cutoff scores for. or otherwise
nlter the results of, employment related testa on
the hasgia of race, coler, religion, sex, or national
origin,

(m) Impermissible consideration of race, color,
religion, sex, or national origin in employ-
ment proctices

Except s otherwise provided in this sub-
chapter, an unlawful employment practice is ea-
tablished when the combplaining party dem-
onstratesa that race, ¢olor, religion, sex, ot na-
tional! origin was n motiviating factor for any
employment practice, even though other factors
alzo motivated the practice.

{n) Resolution of challenges to employment prac-
tices implementing litigated or consent judg-
monts or orders

{1} A) Notwithatanding any othet provision of
law, and except as provided in paragraph (2). an
employment practice that implements and is
within the scope of & litigated or consent judg-
ment. or order that resolves a ¢laim of employ-
ment discrimination under the Consatitution or
Federnl civil righta laws may not be challenged
underr the circumatances described in subpara-
graph (B,

(B) A practice deacribed in subparagraph (A)
may not be challenged in o claim under the Con-
stitution o1 Federal civi] righta laws—

{i) by a person who, prior to the entty of the
judgment or order described in subparagiaph
tA) had—

{I) actual notice of the proposed juldgment
or orvder sufficient te apprise such person
that such judgment or order might adversaly
affect the interests and legsl rights of such
person and that an opportunity was mvail-
able to present ohiections to auch judgment
or order by a fubure date certain: ahad

{11} = reasonable opportunity to present
objectiona to anch judgment or order: o1

(i) by & person whose interests were nde-
guately represented by another person who
had previounsly challenged the judgment or
order on the same legal gronnds and with 2
similnr factual situation, unless there has
heen an intervening change in law or fact,

(2 Nothing in this subsection shall bhe con-
atrued to—

{A) alter the standarde for intervention
under 1rule 24 of the Federal Rules of Civil Preo-
cedure or apply to the rights of parties who
have successfully intervened pursuant to suach
rule in the proceeding in which the partiea in-
tervenetl;

tB) abply to the righta of parties to the ac-
tien in which o litigated or consent judgment
or order was entered. o1 of members of o class
represented or sought to be represented in
such action, ar of members of o glroup on
whose hehalf relief was sought in such acbion
by the Federnl Governmens:

(C) prevent challenges to e litigated or con-
sent judgment or order on the ground that
such judgment or order was obtained through
collusion or fraud. or is transparently invalid
or was entered by o court lncking subject mat-
ter jurisdiction: or
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(D) puthorize or permit the denial to any
person of the due process of law required by
the Constitution.

(3 Any action not precluded under this sab-
section that challenges an employiment consent
judgment or order described in paragraph (D
shall be Mrought in the court. and if possible bhe-
fore the judge, that entered such judgment or
order. Nothing in thia aubsection shall preclude
o transfer of such action pursuant to section
1404 of title 28,

(Pub, L. 88-352. title VII, §702. July 2. 19654, 78
8tat. 265; Pub. L, 92-961. §8(a). (b), M, 24. 1972,
86 8tat. 109; Pub. L. 102-166. title 1. §§ 105(a). 106,
107¢). 108, Nov, 21. 1991, 105 Stak. 1074-1076.)

REFERENCES IN TBXT

The Sulwersive Activities Control Act of 1950, re-
ferred to in pabsec. (), ia title I (§§1-32) of act Bept. 23,
1858, ch. 1024, 84 Stat. 887, which ie clnsaified principally
to snbchapter I (§761 et meq.) of chapter 23 of Title 50,
War and National Defenwe, For complete claanification
of tlis Act to the Code, see Tables,

The Controlled Subwtances Act. referred to In subaec.
(kA3 i{n title I of Pub. L. #1-513, Oct, 27, 1970, §¢ Stat.
1242, which ia classified principally to eubchapber I
(5801 ot moq.) of chapter 13 of Title N, Food and Dungs.
For complete clamnifiention of thia Act to the Code. see
Short Title note wet out under section 801 of Title 21
and Tablen.

The Faderal FRuales of Civil Procedure, referred to in
subsac, (X2)(A) are set out in the Append{x to Title 28,
Judiciary and Jundicial Procedure,

AMENDMENTS

1991—Snbwec. (k). Pub, L, 102-1§6, §105{n), added sub-
pec, (L

Subaec. (13, Pub. L. 102-166, §108, added rubuec, (1),

Snbasec, (m). Pak L. 102-168, §10Ta), added asabsec,
{m

Bobeeg, (n} Pab. L. 102-166. §108, added anlmec, (n).

197—Enbeec. (a¥2). Pub. L, 92261, §&(a) inserted “'oi
applicnnt4 For employment” after “*his emploress™.

Snbeec, (¢X2), Pul. L. 92-281, §8(1»). inserted “or appli-
cants for membership' afber “‘memberahip’,

BEPFFECTIVE DATE OF 1801 AMENDMENT

Amendment by Fal, L. 102-166 effective Nov, 21, 1991,
sicept np ctherwise provided. pee pection 402 of Pub. L.
102-166. pet out an & hote under saction 1561 of this title.

SUBVERSIVR ACTIVITIES CONTROL BOARD

Snlbvernive Activities Control Board established hy
act Sept, 23, 1950, oh. 1024, 5§13, 64 Stat. 977, nnd ceased
to operate on June 30, 1973,

§ 2000e-3, Other unlnwful employment practices

() Diserimination for making chargoes, testify-
ing, nssisting, or participnting in enforce-
ment proceedings

It shnll be an uanlawfol empleyment practice
for an employer te diacriminate against any of
his employees o1 applicants for employment. for
an employment agency. or joint labor-mannge-
ment committee controlling apprenticeship or
other training or retraining. including on-the-
job training programa. to Jdiscriminate against
any individual, or for a lahor organization to
discriminabe against any member thereof or ap-
plicant forr membership, becauaze he has opposed
any practice made an unlawfu! employment
practice by this pubchapter, or hecaupe he has
made a charge. testified. assisted, or partici-
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pated in any manner in an investigation. pro-

cesding. or hearing under this subchapter.

(b) Prittting or publication of notices or adver-
tisemonts indicoting prohibited precforence,
limitation, specification, or discrimination;
occupnational gqualification exception

It shall be an unlawful employment practice
for an employer, labor organization, employ-
ment agency. o joint labor-management com-
mittee controlling apprenticeship o other
training or retinining. inclunding on-the-job
traning programes. £0 print or publish or caunse
to be printed or published any notice ov adver-
tisement relating to employment hy such an
emplover oI memberghip in or any claasification
or referial for employment by such & ubor orga-
nization. or relating to any classification or re-
ferral for employment by such an employment
agency. or relating to admission to. or employ-
ment in. any program established to provide ap-
prenticeship or other training by such a joint
labor-management committes, indieating any
preference, limitation. specification. or dis-
crirmination, bhased on race. colov. religion, sex.
ot nationnl ovrigin, except that auch a notice ot
advertisement may indicate a preference, limi-
tation. specification. or discrimination based on
religion. sex. or national origin when religion,
sex, or national origin is a bona fide occupsa-
tional gualification for employment.

{Pub. L. 88352, tvitle VII, §704, July 2. 1961, 78
Stat. 257; Pob, L, 92-261, §8(c), Mar. 24, 1972, 86
Btat. 100.)

AMBNDMENTS

1972—Snbuee, (8}, Pub. L. p2-261, §8(oX1), inserted pro-
ridon maldng it en uniawlnl employment practice for
a jolnt labor-mansgement cormmittee controlling ap-
prenticeshlip or other training or retrnining. including
ci-thie-joly braining propgrmms, to discriminate against
the epecifled individanls,

Subsec. (1. Pub, L. 92-2§1, §8(¢X2), Inserted provi-
sions molking prohibitiona applicable to jeint labor-
management committess controlling apprenticeehip or
other tralning or retraining, inclading on-the-joh train-
ing progrnma. and notices or advertirements of asuch
joint labor-mnnagement committees relating to admis-
alon to, or employment in, any program estalilished to
provide apprenticeship or other training.

§ 2000¢—4, Equal Employment Opportunity Com-
mission

{a) Creation; composilion; politleal represenia-
tiory appeintment; term: vacancics; Chair-
mary and Viee Chairman; dulies of Chodrmaon;
appoittment of personnel; compensntion of
personnel

There i hereby created n Commission to be
known as the Equal Employment Opportunity
Commissaion, which shall be composed of five
members. not more than three of whom shall be
members of the aune political party. Members
of the Commiasioen szhall be appointed by the
President by and with the advice and consent of
the Senate for o term of five yeats., Any individ-
unl chosent to fill a vacancy shall be appointed
only for the unexpired term of the member
whom he shall succeed, and all membere of the
Commisaion shall continue to serve until their
succeaora are appointed and gualified. except
that ne such member of the Commission shall
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“SEC. 4. The Equal Employment Opportunity Com-
mission, niter conwultation with all affected depart-
raenta and agencied. shall {sane ench rules, regulntions,
orders, and instractlons and regueat sauch information
Irom the affected departments and agenciea as 1t deamn
necessary and approprlate to ¢arry out thia Qrder.

<880, 5. All departments and ngencles ahall coopernte
with and naslat the Equal Emplorment Opportunity
Commiasion In the performance of ita functions ander
thisa Order and shall frnish the Comrlssion snch re-
ports and Information as it muay requenrt. The head of
each department or agency shall comply with rnles,
regpulations, orders and Instructions {esned by the
Equal Employment Cpportunity Commission pursnant
to Section 4 of this Order.””

1-103. Executive Order No, 11022, ns nmended [pet ont
ns n note under section 3001 of thie titlel, is further
emended by revising Section 1ih) to read nu followa:

“{N The {ouncil shall be cemponed of the Secretary
of Henlth., Eduecation, and Welfare [now Henlth and
Human Servicesl, who shall e Chalrmon, the Secretary
of the Treasury, the Secretnry of Agvienlture. the Beo-
retary of Commerce. the Secretary of Labor, the Sec-
retnry of Henping and Urban Development, the Sec-
retary of Transportation, the Administrator of Vetwr-
ans AflTairm the Director of the Office of Perncnnel
Managerment. the Director of the Communtty Setvicea
Adminigtratlon. and the Chairman of the Equcel Em-
ployment Qpportunity Commission,™

1-104, Executive Qrder No. 11480 of Septemlwr 9, 1558
[#et ot ok o note under section 791 of Title 29, Lalior].
1e amended hy deleting "and the Chairman of the
United States Civil Service Commieaion” in Section 4
and salstituting therefor *Director of the Office of Per-
ponnel Management, and the Chairman of the Bauol
Employment Opportunity Commission.

1-105. Execntive Order No. 11830 of January 9, 1673 [met
cut or ¢ note under wecticn T91 of Title 28, Libor], is
amended by deleting Section 2 and reviving Section 1 to
read au follows:

“In record with Section 541 of the Rehabilitation Act
of 1878 (20 U.B.C, M) and Section 4 of Reorgonization
Flan No. 1 of 1975 (43 FR 19808) the Interagency Com-
mittee on Handicapped Emploresa 1a enlarged and com-
posed of the fcllowing. or their deaigneea whose poal-
tions are Execntive level IV or highew

(1) Becretary of Defenre.

() Becretary of Linbor,

(1) Becretnry of Health. Education. and Welfare [new
Henlth and Human Services]. Co-Chalrman.

(1) Director of the Office of Personnel Manngement.

»{5) Adminiatratolr of Veternns Aflalrs,

“*(8) Adminintrator of Genernl Servicer.

“{7) Chalirman of the Federal Communications Com-
minsion,

+(§) Chrirman of the Equal Employment Opportunity
Commlaaion, Co-Chairman,

(§) Snch other members as the President may des-
ignate.”

1-108. This Order shall be elfective on January 1. 1879,

JIMMY CARTER.

EX. Orp. No. 12144, TRANSFRAR OF CERTAIN EQUAL PAY
AND AGE DIBCRIMINATION |JN EMPLOYMAENT ENFPOROE-
MENT FUNCTIONS

Ex. Ord. No, 12144, June 232, 1878, 44 F.R., 17193, pro-
vided:

By the authority vested In me as Freajdent of the
United Stater of Amerlea Ly the Constitution and lnwa
of the United Stabes, Including Section # of Recrganiza-
tion Plan No. 1 of 1978 (43 FR 1580T) (set out abovel, in
order to effectuate the tranwler of cartain functions re-
lating to the enforcement of esqual pay and age dis-
crimination In employment programe from the Depart-
ment of Labor to the Equal Employment Opportunity
Commizsion, {t is herehy ordered aa follows;

1-101. Sections 1 and 2 of Reorganization Plan No.1 of
1978 (413 FR 15807 [#et out as a note above] shell become
effective on Julr 1, 1879, with the exception of the

tranafer of functions [rom the Clvil Service Commis-
gion, slteady effective Jannary L. 1979 (Bxecutive Order
Nao, 12108 [aet ont nbove] )

1-102, The records, property, personnel and positlons,
and unezpended Lalances of appropriatione or funds,
avallable or to he made avallable, which relnbe to the
functions transferred an provided in this Order are
hereby transferved from the Department of Laber te
the Equnl Employment Opportunlty Commireion,

1-103. The Dlvector of the Offlce of Management and
Badget ehall make paoh determinetions, issne angh Or-
ders, nnid take all actions neceesnty or approprinte to
effectunte the transfers provided in this Order, includ-
ing the tronsfer of funds, records, property, and person-
nel.

1-104. Thia Ovder ghall be effective July 1, 1978,

JIMMY CARTER.
§ 2000c-5. Enforcemetit provisions

{n) Power of Commission to prevent unlawful
cmployment practices

The Commission is empowered, as hereinafoer
provided, to prevent any peison from engnging
in any unlawful employment practice as set
forth in section 2000e—2 or 2000e-3 of this title.

{b} Charges by persons aggrieved or member of
Commission of unlawful employment prac-
tices by employers, etes: filing: allegations;
netice to respondent; contents of notice; in-
vestigation by Commission; contents of
chorges; prohibition on  disclosure of
chorges; determinntion of reasonnble cause;
cottference, conciliation, and persuasion for
climination of unlawful practices; prohibi-
tion on disclosure of informal endcavors to
end unlawful practices; use of cvidenco In
subsequent proceedings: penaltics for disclo-
sure of information; time (or determinntion
of reascnable caso

Whenever a charge ia filed by or on behalf of
n person claiming to be aggrieved. or by & mem-
her of the Commisaion, alleging that an em-
ployer, employvment agency. labor organization,
ot joint lahor-management committes control-
ling apprenticeship or other training or retinin-
ing. including on-the-job timining programs, has
engaged in an unlawiil employvment practice,
the Commission szhall serve a notice of the
charge {including the date, place and circum-
stances of the alleged unlawful employment
practice) on such employer. employment agen-
cy. labor organigation. or joint labor-manoge-
ment committes thereinafter referred to as the
“regpondent’™) within ten dayes. and shall make
an investigation thereof. Charges shall be in
writing under oath or affirmation and shall con-
tain such information and he in such form as the
Clommiission reqguires. Charges shall not be made
public by the Commiersion. If the Commission
determines after such investigation that there is
not reasonable cause to believe that the charge
is true, it shall dismisa the charge and promptly
notify the petrson claiming to be aggrievedl and
the vespondent of ita acticn. In determining
whether reasonable canse exists, the Comnis-
sion shall accord substantial weight to final
findings and orders made by State or loval au-
thoritiss in proceedings commenced under State
or local lnw pursuant to the regquirements of
aubgectiona {(¢) and () of this section. If the
Commission determines after such investigntion
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that there is reamonable cauze to belisve that
the charge 18 true. the Commission shall endeav-
or to eliminate any such alleged unlawful em-
ployment practice by informal methods of con-
ferance, conciliation, and peraunsion, Nething
aaid or <done during and as n part of such infor-
mal endeavors may be male public by the Com-
misslon. ita officers or employees, o1 used as ovi-
dence in o subgeqguent procesding without the
written consent of the petsons ¢oncerned. Any
person who makes public information in viola-
tion of thia subzection shall be fined not more
than 51.000 or imprisoned for not more than ene
year. or both, The Commission shall make its
determination on reasonahle cause as promptly
aa possible and, =0 far as pincticable, not later
than one hundred and twenty days from the fil-
ing of the charge or, where apblicable under sub-
gection {(¢) or (d) of thia section. from the date
upon which the Commission is authorized to
take action with respect to the charge.

{e) State or local enforcement proceedings; noti-
fication of State or local authority; time for
filing charges with Commission; commence-
ment of proceedings

In the case of an nlleged nnlawful employment
practice occeurring in & State. or political sub-
division of a. State, which has a State o local
law prohibiting the unlawfitl employment prac-
tice alleged and eatablishing or asuthorizing a
State or locnl aunthority to grant or seek relief
from euch practice or to institute criminal pro-
ceedings with respect thereto upon receiving no-
tice thereof, no charge moy he filed under sub-
section (a)! of thim section by the person ag-
grieved before the expiration of sixty days after
proceedings have been commernced under the
State or locnl law, unlegs such proceedings have
been earlier terminated. provided that such
aixty-day period shall he extended to one hun-
dred and twenty daya during the firet yea after
the effective date of such Btate o local law. If
any reguirement for the commencement of such
proceedings is imposed by a State or local au-
thotity other than a requirement of the filing of
a written and signed atatement of thie facta upon
which the proceeding iz based, the proceeding
ghall be deemed to have been commenced for the
purposes of this subsection af the time such
statement ia sent by registered mail to the ap-
nroprinte Stake or local anthority.

(d} State or lecal enforcement proceedings; noti-
fication of State or local authority; tiime for
action on charges by Commission

In the case of any charge filed hy a member of
the Commission alleging an unlawful employ-
ment practice ocourring in a State or political
anbdivision of a. State which has a 8tate ar local
law prohibiting the practice alleged and estab-
lishing or authorizing a State or local anthoricy
to grant or aeek relief frorn such practice ol to
institute criminnl proceedings with respect
thereto upon receiving notice thereof, the Com-
mission shall, hefore taking any action with re-
gpect to such charge. notify the appropriate
State or locnl officinls and, upon request, nfford
them a~ reasonable time, but not less than sixty
days (provided that such sixty-day pertod shall

L 8o in original. Probably shonld Lo sobasction ()",
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be extended to one hundred and bwenty days
during the firat yeal after the effective day of
such State or local law), unless & shorter period
is requested, to act under such State or local
law to remedy the practice alleged.

{e) Time for filing charges; time lor service of no-
tice of chorge on respotxdent; liling of charge
by Commission with State or local agency;
stniority system

(1) A charge under thia section shall be filed
within one hundred and sighty days after the al-
leged unlawful employment practice oceurred
and notice of the chmge (including the date,
place and circumstances of the allegad unlawial
employment practice) shall be served upon the
perscn against whom auch charge is mode within
ten days thereafter, except that in a case of an
nnlawful employment practice with respect to
which the person aggrieved has initially insti-
tuted proceedings with o State or local agency
with anthority to grant or seok relief from such
prictice or to insticute criminal proceedings
with respect thereto upon receiving notice
thereof, such chaige shall be filed by or on he-
half of the person aggrieved within chree hun-
dred days after the alleged unlawiul employ-
ment practice occurred. or within thivty days
afterr receiving notice that the State or Joeal
agency has terminated the proceedings under
the State or loenl law, whichever is earlier. and
i copy of aach charge shall be filed by the Com-
mission with the State ot local agency.

2y For purposes of this section. an unlawful
employment practice oceurs, with respect Lo a
peniority system that hos been adopted for an
intentionally diseriminatory purpose in viela-
tion of this subchapter (whether or not that dise-
criminatory purbose ia apparent on the face of
the seniority provision), when the seniority ays-
tem is adopted, when an individual hecomes sub-
ject to the seniority system. o1 when & person
wggrieved is ininred by the application of the se-
niority aystem or provision of the ayatem.

(DAY For purposes of this section, an unlawful
employment practice occurs. with respect to dis-
crimination in compensation in violation of this
snbchapter, when a discriminatory compensa-
tion decision or other practice is adopted, when
an individual becomes subject te a discriminae-
tory compensation decision or other practice. o
when an individual is affected by application of
a discriminatory compeansation decision or other
practice, including each time wazes. benefits, or
other compenantion is paid, resulting in whole
or in part from such a devision or other practice.

(B In nddition to any relief authorized by sec-
tion 188la of this title, liability may nccrue and
an aggrieved person moy obtoin relief as pro-
vided in subsection (X1 including recovery of
hack pay for up to two years preceding the filing
of the charge. where the unlawful employment
practices that have occurred during the charge
filing period are similar o1 related to unlawiul
employment practices with regard to discrimi-
nntion in compensation thnt occurred outeide
the time for filing a charge.
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{f) Civil netion by Commission, Attormey General,
or person oggrieved; preconditions; proce-
dure; appoiniment of attorney; payment of
lees, costs, or security: intervention; stay of
Federal praceedings; acticar (o appropriote
temporary or preliminary relief pending
final disposition of charge; jurisdiction and
venue of United States courts; desigredion of
judge to hear and delermine cose; mssign-
ment of covie for henring; expedition ol case;
appointment of masteyr

(1) If within thirty days after n charge is filed
with the Commission or within thirty days afoer
expiration of any period of reference undel sub-
section () or () of thia section. the Commission
has been unable to secure from the respondent a
concilintion agreement acceptable to the Com-
misaion. the Commission may bring a ¢ivil ac-
tion against any respondent not a govearnment.
governmental agency. or peolitical subdivision
named in the charge. In the case of a respondent
which ie & government, governmental agency. or
politival subdivizion. if the Commisszion has
been unable to secure from the respondent a
conciliation agreement acceptable to the Com-
mission, the Commisasion shall take ne further
action and ashnll refer the case to the Attorney
Genernl who may bring a civil action agninet
such resporndent in the appropriakte TUnited
States district court. The pelrson or Dersons ag-
grieved rhall have the right to intervene in a
¢ivi] action brought by the Cormmiesion or the
Attorney General in a case inveolving a govern-
ment. governmental agency. or political subdivi-
aion. If a charge filed with the Commaismion pur-
suant to subsection (b of thia section. is dis-
missed by the Commiaaion, or if within one hun-
dred and eighty days from the filing of such
charge or the expiration of any period of ref-
erence under subsection (¢ ol () of this section.
whichever is later. the Commission haa not filed
a ecivil action under this section ar the Attorney
Genernl has not filed o civil action in & case in-
volving a government, govermmental agency, or
politicel subdivision, or the Commission has not
entered into a c¢onecilintion agreement to which
the person aggrieved is n party. the Commission.
or the Attorney Genernl in a case invelving a
government, govelnmental agency, or pelitical
aubdivision, ahall 80 nosify the petrson aggrieved
and within ninety days after the giving of such
notice o civil action may be brought against the
respontdent named in the chalye (A) by the per-
son clabming to be aggrieved or (B) if such
charge was filed by a member of the Commia-
sion, by any person whom the charge alleges was
aggrieved by the alleged unlawful employment
practice, Upon application by the complainant
and in such c¢ircumstances as the court may
deern just, the court may appoint an attorney
for such complainant and mey authorize the
commencement of the action without the pay-
ment of feea. costa, or gecurity. Upon timely ap-
plication. the court may. in ita discretion, per-
mit the Commission. or the Attorney General in
a case involving o government, governmental
agency, or political subdivision. to intervene in
such civil action upon certification thoat the
case is of general public importance. Upon re-
gueab, the conrt mey, in its discretion, stay fur-
ther proceedings for not more than sixty days
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pending the termination of State or loeal pro-

cestlings deseribed in aubreccion {(¢) or (1) of thia

section or further efforta of the Commisaion to
obtain voluntary complinnce.

{2) Wheneverr n chaxge is filed with the Com-
mission and the Commission concludes on the
basis of o preliminary inveatigation that prompt
judicinl nction is necegsary to carry out the pur-
poses of thia Act, the Commissicn, or the Attor-
ney General in a case involving a government.
goverunental agency. or politicnl subdivision.
may bring an nction for approprinte temporary
ol' preliminney relief pending final disposltion of
auch charge. Any tempolaly restinining order or
other order granting preliminary or temporary
relief shall be issued in accordance with 11tle 85
of the Pederal Rules of Civil Procedure. It shall
be the duty of & conrt hiving jurisdiction over
proceedings under this section to assign cases
for hearing at the earliest practicable date and
oo cause such cases, to be in every way expe-
dived,

(3 Ench United States distpict court nnd each
TUnited States court of a place subject to the ju-
risdiction of the United States shall have juris-
diction of actiona brought under this sub-
chapter. Such an action may be brought in any
judicial district in the State in which the unlaw-
ful employment practice is alleged to have been
committed. in the judicial diatrict in which the
employment records relevant to such practice
are maintained and administersl, or in the judi-
cial district in which the aggrieved person wounld
have worked but forr the alleged unlawfui em-
ployment practice, but if the respondent is not
found within any such district. such an action
may he hrought within the judicial district in
which the respondent has his principal office.
For purposes of sections 1404 and 1408 of title 28.
the judicial district in which the tespondent hasa
his principal office shall in all coses he consid-
ered n district in which the action might have
heen biought,

t4) It shall be the duty of the chief judke of the
district (or in his absence, the acting chief
judge) in which the case is pending immediately
to designate a judge in such district te hear and
determine the case. In the event that no judge
in the ¢istrict is available to heat and determine
the cpre, the chief judge of the district. or the
acting chief judge. aa the case moy he, shall cer-
tify this fact to the chief judge of the cirenit (or
in his absence, the acting chief judse) who shall
then designate o district or cireuit judge of the
circuit to hear and determine the case.

(5 It ghall he the duty of the judze desirnated
pursusnt to this aubeection bo nssizn the case
for hearing at the earliest practicable date and
to cause the vase to be in every way expedited.
If such judge has not scheduled the case for trial
within one hundred and twenty days after issue
has been joined. that judpe may appoint o maa-
ter pursuant to rnle 53 of the Federal Bules of
Civil Procedure.

@ Injunctions; uppropriate aflinnative oction;
equitable relief; accrual of buck pay; reduc-
tion of back pay; limitatiens on judicial or-
ders

{1y If the court finde that the respondent has
intentionally engaged in or ia intentionally en-
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gaging in an unlawful employment practice
charged in the complaint, the court may enjoin
the respondent from engaging in such unlawful
employment practice, and owder such affirtna-
tive action a3 may be appropriate, which may
include. but is not limited teo. reinstatement or
hiring of employees, with or without back pay
(payable by the employer, embloyment agency.
or labor ovganization. as the case may be, re-
aponsible for the unlawiul employment oproe-
ticer. or any other equitable relief as the court
deems appropriate, Back pay linhility shnll not
acelue from a date more than two years piior to
the filing of o charwe with the Commission. In-
terim earnings or amounts earmnable with rea-
sonable didigence by the person or persons dis-
criminabed against shall operate to reduce the
back pey otherwise allowable.

(21(AY No order of the court shall require the
admission or reinstatement of an individuat aas o
member of a union. or the hiring, reinstatement.
or promotion of an individual na an emmployee, or
the payment to him of any back pay. if such in-
dividual was vefuzed admission. anspended. or
expelled. o1 was refused emplonnent or advarnce-
ment or wias anspended or discharged for any
repson other than discrimination on account of
race, color, religion, sex, or nationrl origin o1 in
vielation of section 2000e~-3{a; of this title.

(B) On & claim in which an individual proves a
violation under section 2000e-2(m) of this title
and a reapondent demonsabirates that the re-
spondent would have taken the anme action in
the absence of the impermissible motivating
factor, the court—

(i) may grant declaratory relief, injunctive
relief (except as provided in clause {(iiM, and
attorney’'a feea and costs demonstrated to be
directly attributable only to the pursuit of o
¢laim under section 2000e-20m) of ghis title:
and

(i) shall not awnrd damages o issue an
order requiring any admission. reinstatemens.
hiring. prometion. o1 payment. described in
subparagraph (A).

{(h) Provisions of chapter 8 of title 29 not applica-
ble Lo civil actions for prevention of unlnwiul
practices

The provisionsa of chapter 6 of title 23 shall nov
apply with vespect Lo c¢ivil actions brought
ander this section.

{i} Proceedings by Commission to compel compli-
ance with judicial oders

In any cage in which an employer. employ-
ment agency. or labor organization fails to com-
ply with an order of a court issued in a civil ac-
tion brought under this section, the Comimission
may commence proceedings to compel compli-
ance with such order.

() Appeals

Any civil action brought under this spection
and any proceedinga brought under subseution
(i) of this section shall be subject to appeal as
provided in sectionsa 1291 and 1292, title 23.

(k) Attormey's fee; linbility of Commission and
United Stotes for costs

In any agtion or proceeding under this aab-

chapter the court. in its discretion. may allow

the prevaliling party. other than the Comimlssion
or the United Stabes. o reasonable attorney’s fee
{includine expert fees) as part of the costa, and
the Commission and the United States shanll be
linble for costs the sume as a. private person.

{Pub, L. 88-352, tigle VIL, §706, July 2. 1964, 78
Stat, 259: Pub. L. 92-261, §4, Mar. 24. 1072, 88
Stas, 104: Pub. L. 102-165. title I. §§107(h). 112,
113¢h), Nov, 21, 1991, 105 Stat. 1075, 1078, 1079; Pub.
L. 111-2, §3, Jan. 29, 2009, 123 8tat. 5.)

REFRRENCES IN TRXT

This Aok, peferred to In wabrec. (£(2), means Pub. L.
§8-352. Julwy 2. 1884, T3 Stat. 241, known as the Civil
Righta Act of 1§84, which {a clnwsified principally to
gnlchapters I to IX of thir chapter (§ 20060 et peq.). For
complete vinpslfication of thia Act to the Code, see
Short Title note aet out under seotion 2000a of this title
and Tables.

Rules 65 and 53 of the Federal Rules of Civil Proce-
dure. refarred to in subsec, (M%), (5). are set ont in the
Appendix to Title 28, Judiciary and Judlcial Procedare.

Chapter § (§ 101 ot veq.) of title 25, referred te In sub-
ase, (hh s o reference to act Mav. 23, 1932, ch. 80, 47
SBrat, 76 populariy known as the Norria-LaGuordia Act.
For comrplete clasaificat{on of thia Aet to the Code, aee
Talles.

AMRENDMENTS

2005—Sn e, (eX3) Pul. L. 111-2 added pat. {3)

1951—Sunbeec. (e), Puly, L. 102-186, §112, designated ex-
{uting proviwlens as par. (1) and added par. (2).

Bulwec. tg). Pab, L, 102-186, $10T(k}, designoted exiat-
ing proviplonsa as parm. (1) and (2MA) and odded par.
(ZX 1B).

Subsec. (i, Pab, L. 102-186, §113(L), lnserted “dnclud-
ing expert faes)” after “'atborney’s fee’,

19T2—Subweee, (a). Pub, L. 92-281, §4(n). added subaec,
(a). Former sibmrec, {p) redesignnted {(b) and amended
generally,

Sulbgec, (b), Pub. L. 82-281, §4(a), redesignated former
wibres, (o) ae (1), medified the proceduve for the Iling
and consideration of oharges by the Commission, sab-
{ected to coverage unlawinl employment practices of
joint labor-manngement committees contrelling op-
prenticeghip or other training or retynining. including
on-the-job training programs, required the Commiaaion
to nccord subatantial welght to [inal [ndinge and or-
ders made by State or local anthorities {n proceadings
commenced nnder State or local law in its determina-
tlon of reamonable conse, nnd ineerted provialon petting
forth the time pericd, after charges have heen filed, nl-
lowed to the Commission to determine veanonnble
cuuse, Former subeec. (b) redesignated (el

Bulsecs. (¢ {dy. Pab. L. 82-251, §4{a), redesignated
former subseca. () and () as {(c) and (d) respectively.
Former anbseg, (d) redepignated (o).

RBulbwee, (e), Pab, L. $2-281, § #a), redesignnted former
puibeec. (d) as (o), extended from ninety to one hundred
and elghty daya after the occurrence of the nlleged an-
lewial employment practice the time for filing charges
under thin wection pnd from two hnndred and ten to
thier hnndred daoys the time for [lling such chargea
where the person aggrieved Initially inatituted proceed-
ings with o State orlocal agency, and (naerted require-
ment that notice of the charge be served on the re-
npondent within ten davs after f{iing. Former aniinec.
(e redepignated (£)(17,

Bualksec. (£ Pnb. L. $2-281, §4(a), redenignated former
pubeec, (@) a8 par. (1), snbstitnted provielons setting
forth the procedure for civil netions where the Commie-
slon wan anable to secure [rom the respondents a con-
cilintion agresment to prevent further anlawfol eni-
ployment pinctices for provislons setting forth the pro-
¢adure for civil netions where the Commission wos un-
able to obtain voluntary compliance with this sub.
chapter end Inserted provieions sebtlng forth the proce-
duve [or civil action where the reapondent 1a a govern-
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ment. governmental agency, or politienl subdivisfon
and the Commiesion could not secure o concilintion
agreemeont, added par. (2). redeaignoted former snbeac,
() as par. (3), substituted “‘aggrieved pornon' for
“plaint{ ff*". and added para. (4) and {3).

Snlweq, {g) Fub, L. 92-2561. §4a) inserted proviaions
which anthorized the conrt to order affirmative action
not limited aclely to the enumernted affirmative note
and anch other equitable relief as deemed appropriate,
and provislons which set forth the acciaal date for
bnck pay.

Zubgecs, (), () Pub, L, §2-261, §dbx1) (2). sulb-
stitinted *thid saectlon™ for “subkection (e) of this wec-
tion™.

EFPRCTIVE DATE OF 2809 AMENDMENT

Pub, L. 111-2, §5. Jan. 2§, 2009, 123 Btat. 7. provided
that; “TTis Act [amending thip section and section
20G0e-15 ol this title and sectione §24, §33a, and ™4n of
Title 9, Labor. and enncting provimions set out as
noter under thiz section and rection 2000a of this title],
and the nmendments made by this Act, tolte effect an
if enncted on May 28, 2007 and epply to ell clnima of dis-
crimination in compensation under title VII of the
Clvil Rights Act of 1884 (42 U,5.C, 2000a et seq.). the Afe
Dinoriminetion in Employment Act of 1987 (2% U.S.C.
621 et meq.) title I and section 503 of the Amer{cans
with Dieabilitfes Act of 1980 [42 U.S.C. 12111 et weq..
12203]. and eections 501 and 504 of the Rehaldlitation
Aot of 1973 [29 ULS.C. 741, T34], that are pending on or
nfter that date,™"

EfFRCTIVE DATE OF 1991 AMENDMENT

Amendment by Puli. L. 102-16§ effective Nov. 21. 1881,
except ae otherwlne provided, see pection 402 of Pub, L.
102-165, pot out as o note under section 1831 of thia title.

EFPFECTIVE DATE oF 1972 AMENDNENT

Bection 14 of Pub. L, §2-261 provided that: “The
amendments made by this Act to eection T0§ of the
Civi] Righta Act of 1964 [this aection] shall be applicn-
ble with respect to charges pending with the Commin-
slon on the date of ennctment of thia Act [Mar. 24, 1872]
and all charges filed therenfter.””

PINDINGS

Pulb. L. 111-2. §2. Jan. 25, 2008, 123 SBtot. 5, provided
that: *‘Congresa finda the following:

1) The Supreme Coutt {n Ledbetter v. Goodvear
Tire & Rubber Co.. 550 T.B. 618 (2007), migmificantly
{impalire stotitory protections agalnst discrimination
in compensation that Congress estallished nnd that
have Leen bedrogl principlea of Amevican law for dec-
ndea. The Ledbetter decluion nnderminea those atatu-
tory protections by unduly reatricting the time pe-
ried in which victima of discrimination can challenge
and recover for discriminatory compensation deei-
wions or other practicen, contrmry to the intent of
Congrens,

{23 The limitntlon impored by the Court en the fll-
ing of diumiminatory compenention cloime {gnores
the reslity of wage dircrimination and is ot odds with
the robuat application of the ¢ivil rights Inwe that
Congresa Intended,

“3) With regard to any charge of discrimination
under any law. nothing in this Act [amending thia
section and aection 2000e-18 of thie title and aecticns
626, 6330, and Thia of Title 28, Lohor, ard enacting
provialons set out as notes under thin section and sec-
tion 2000n of thia title] in {nteniled to preclude or
limit an nggrieved person’s right to introdnce evi-
dence of nn unlawinl emploTment practice that hoax
occurred outeide the time for filing a cherge of din-
crimination.

'it4) Nothing in this Act is intended te change ¢ui-
vent law treatment of when penmon distritntions are
conpidered padd.””

APPLICATION 70 OTHER LAWS

Polb, L, 111-2. §5(n), (b, Jan. 25, 2605 123 Btat, & pro-
vided that:

ID: 8963842
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*{n) AMBRICANS WITH DISABILITIES ACT 0F 1890.—The
amendments made by rectlon 3 [nmending this section]
ahall epply to claims of discrimination in compensa-
tion Lrouglit under title I and sectlion 503 of the Ameri-
cans with Diaabilitles Act of 1890 (42 U.S.C. 12111 et
seq.. 12203), parsuant to section 1i07in) ol such Act (42
U.8.C. 12117(n)). which adopts the powers, remedies, and
procedures et forth in aection T06 of the Civil Righte
Act ol 1554 (42 U.8.C, 2000e-5),

i) BERABILITATION ACT OF 1973, —The amendmenta
mnde by sectien 2 shall npply to clalmna of discrimina-
tion In compeneation Lrought under sections 501 and
504 of the Relinhilitatlon Act of 1973 (20 U.S.C. 751, M.
pursuant to—

(1) segtions S01(pY nnd 504(3) of auch Act (29 TI.R.C.
791(E), T¥(AN. respoctively, which adopt the standarda
npblied under title I of the Americans with Daabil-
itien Act of 1950 [42 U.S.C. 12111 et seq.] for determin-
ing whether o violation hap cecarred In a complaint
rlleging employment digcrimination: nnd

*(2) paragrapha (1) and (2} of wection 505(n) of ruch
Act (29 TLB.C, Tia(n)) (ap amended by subsection
(en.”

§ 2000e-6. Clvil actions by Lhe Altorney General
{n} Complaint

Whenever the Attorney General has reason-
able cause to believe that any person ol group of
persons is engaged in a pattern or practice of re-
sistance to the full enjoyment of any of the
righta secured by this subchapter, and that the
pattern or practice is of such a natura and is in-
tended to deny the full exercise of the rights
herein described. the Attorney Genernl may
bring a tivil action in the apprepriate district
court of the United States hy filing wilth it a
complaing {1) signed by him (or in his abzence
the Acting Attorney CGeneril), (2) setting forth
facks pertaining to such pattetn or practice. and
(3 requesting such relief, including an applica-
tion for & permanent or temporary injunction.
restiaining orderr or other crdel againat the per-
gon Or pelrsans respongible for such pattern or
practice, as he deems necessary to insure the
full enjoyvment of the rights herein described.

i) Jurisdiction; three-judge distriet couri for
cases of gencral public importance: heoaring,
determination, expedition of aclion, review
by Supreme Cowurt: single judge district
court: hearing, determination, expedition of
action

The district courts of the United Statea shall
have and shall exercise jurisdiction of proceed-
inge natituted purevant to this section. and in
any such proceeding the Attorney Genernl may
file with the clerk of such court a reguest that
a court of three judges be convened to hear and
determine the case. Such request by the Attor-
ney CGeneral shall be accompanied by a certifi-
cate that, in his opinion. the case is of general
public importance. A copy of the certificnte and
request forr a three-judge court shall be imme-
dintely furnished by such clerk bto the chief
judige of the circuit (or in his absence, the pre-
siding cireuit judge of the cireuity in which the
case is panding. Upon receipt of such request it
shall be the duty of the chief judge of the circuit
or the presiding circuit judge, as the case may
be, to deslgnate immediately three judges in
aunch circuit, of whom at lenat one shall be a cir-
cuit judge and another of whom shall be a dis-
trict judge of the court in which the procveeding
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41-1463. Discrimination: unlawful practices: definition

A. Nothing contained in this article shall be interpreted to require that
the less qualified be preferred over the better qualified simply because
of race, color, religion, sex, age or national origin or on the basis of
disability.

B. It is an unlawful employment practice for an employer:

1. To fail or refuse to hire or to discharge any individual or otherwise
to discriminate against any individual with respect to the individual's
compensation, terms, conditions or privileges of employment because
of the individual's race, color, religion, sex, age or national origin or on
the basis of disability.

2. To limit, segregate or classify employees or applicants for
employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect
the individual's status as an employee, because of the individual's race,
color, religion, sex, age or national origin or on the basis of disability.

3. To fail or refuse to hire, to discharge, or to otherwise discriminate
against any individual based on the results of a genetic test received by
the employer, notwithstanding subsection I, paragraph 2 of this section.

C. It is an unlawful employment practice for an employment agency to
fail or refuse to refer for employment or otherwise to discriminate
against any individual because of the individual's race, color, religion,
sex, age or national origin or on the basis of disability or to classify or
refer for employment any individual on the basis of the individual's
race, color, religion, sex, age or national origin or on the basis of
disability.
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D. It is an unlawful employment practice for a labor organization:

1. To exclude or to expel from its membership or otherwise to
discriminate against any individual because of the individual's race,
color, religion, sex, age or national origin or on the basis of disability.

2. To limit, segregate or classify its membership or applicants for
membership or to classify or fail or refuse to refer for employment any
individual in any way which would deprive or tend to deprive the
individual of employment opportunities or would limit those
employment opportunities or otherwise adversely affect the
individual's status as an employee or as an applicant for employment
because of the individual's race, color, religion, sex, age or national
origin or on the basis of disability.

3. To cause or attempt to cause an employer to discriminate against an
individual in violation of this section.

E. It is an unlawful employment practice for any employer, labor
organization or joint labor-management committee controlling
apprenticeship or other training or retraining programs, including
on-the-job training programs, to discriminate against any individual
because of the individual's race, color, religion, sex, age or national
origin or on the basis of disability in admission to or employment in any
program established to provide apprenticeship or other training and, if
the individual is an otherwise qualified individual, to fail or refuse to
reasonably accommodate the individual's disability.

F. With respect to a qualified individual, it is an unlawful employment
practice for a covered entity to:

1. Participate in any contractual or other arrangement or relationship
that has the effect of subjecting a qualified individual who applies with
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or who is employed by the covered entity to unlawful employment
discrimination on the basis of disability.

2. Use standards, criteria or methods of administration that have the
effect of discriminating on the basis of disability or that perpetuate the
discrimination of others who are subject to common administrative
control.

3. Exclude or otherwise deny equal jobs or benefits to an individual
qualified for the job or benefits because of the known disability of an
individual with whom the individual qualified for the job or benefits is
known to have a relationship or association.

4, Not make reasonable accommodations to the known physical or
mental limitations of an otherwise qualified individual who is an
applicant or employee unless the covered entity can demonstrate that
the accommodation would impose an undue hardship on the operation
of the business of the covered entity or the individual only meets the
definition of disability as prescribed in section 41-1461, paragraph 4,
subdivision (¢).

5. Deny employment opportunities to a job applicant or employee who
is an otherwise qualified individual if the denial is based on the need of
the covered entity to make reasonable accommodation to the physical
or mental impairment of the applicant or employee.

6. Use qualification standards, employment tests or other selection
criteria, including those based on an individual's uncorrected vision,
that screen out or tend to screen out an individual with a disability or a
class of individuals with disabilities, unless the standard, test or other
selection criteria, as used by the covered entity, is shown to be job
related for the position in question and is consistent with business
necessity.
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7. Fail to select and administer tests relating to employment in the most
effective manner to ensure that, when the test is administered to a job
applicant or employee who has a disability that impairs sensory,
manual or speaking skills, the test results accurately reflect the skills or
aptitude or whatever other factor of the applicant or employee that the
test purports to measure, rather than reflecting the impaired sensory,
manual or speaking skills of the applicant or employee, except if the
skills are the factors that the test purports to measure.

G. Notwithstanding any other provision of this article, it is not an
unlawful employment practice:

1. For an employer to hire and employ employees, for an employment
agency to classify or refer for employment any individual, for a labor
organization to classify its membership or classify or refer for
employment any individual, or for an employer, labor organization or
joint labor-management committee controlling apprenticeship or other
training or retraining programs to admit or employ any individual in any
such program, on the basis of the individual's religion, sex or national
origin in those certain instances when religion, sex or national origin is
a bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise.

2. For any school, college, university or other educational institution or
institution of learning to hire and employ employees of a particular
religion if the school, college, university or other educational institution
or institution of learning is in whole or in substantial part owned,
supported, controlled or managed by a particular religion or religious
corporation, association or society, or if the curriculum of the school,
college, university or other educational institution or institution of
learning is directed toward the propagation of a particular religion.

3. For an employer to fail or refuse to hire or employ any individual for
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any position, for an employment agency to fail or refuse to refer any
individual for employment in any position or for a labor organization to
fail or refuse to refer any individual for employment in any position, if
both of the following apply:

(a) The occupancy of the position or access to the premises in or upon
which any part of the duties of the position are performed or are to be
performed is subject to any requirement imposed in the interest of the
national security of the United States under any security program in
effect pursuant to or administered under any statute of the United
States or any executive order of the president of the United States.

(b) The individual has not fulfilled or has ceased to fulfill that
requirement.

4. With respect to age, for an employer, employment agency or labor
organization:

(a) To take any action otherwise prohibited under subsection B, C or D
of this section if age is a bona fide occupational qualification
reasonably necessary to the normal operation of the particular business
or if the differentiation is based on reasonable factors other than age.

(b) To observe the terms of a bona fide seniority system or any bona
fide employee benefit plan such as a retirement, pension, deferred
compensation or insurance plan, which is not a subterfuge to evade the
purposes of the age discrimination provisions of this article, except
that no employee benefit plan may excuse the failure to hire any
individual and no seniority system or employee benefit plan may
require or permit the involuntary retirement of any individual specified
by section 41-1465 because of the individual's age.

(c) To discharge or otherwise discipline an individual for good cause.
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H. As used in this article, unlawful employment practice does not
include any action or measure taken by an employer, labor
organization, joint labor-management committee or employment
agency with respect to an individual who is a member of the
communist party of the United States or of any other organization
required to register as a communist-action or communist-front
organization by final order of the subversive activities control board
pursuant to the subversive activities control act of 1950.

I. Notwithstanding any other provision of this article, it is not an
unlawful employment practice:

1. For an employer to apply different standards of compensation or
different terms, conditions or privileges of employment pursuant to a
bona fide seniority or merit system or a system which measures
earnings by quantity or quality of production or to employees who
work in different locations, provided that these differences are not the
result of an intention to discriminate because of race, color, religion,
sex or national origin.

2. For an employer to give and act upon the results of any
professionally developed ability test provided that the test, its
administration or action upon the results is not designed, intended or
used to discriminate because of race, color, religion, sex or national
origin.

3. For any employer to differentiate upon the basis of sex or disability
in determining the amount of the wages or compensation paid or to be
paid to employees of the employer if the differentiation is authorized
by the provisions of section 6(d) or section 14 of the fair labor
standards act of 1938, as amended (29 United States Code section
206(d)).
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J. Nothing contained in this chapter applies to any business or
enterprise on or near an Indian reservation with respect to any publicly
announced employment practice of the business or enterprise under
which a preferential treatment is given to any individual because the
individual is an Indian living on or near a reservation.

K. Nothing contained in this article or article 6 of this chapter requires
any employer, employment agency, labor organization or joint labor-
management committee subject to this article to grant preferential
treatment to any individual or group because of the race, color,
religion, sex or national origin of the individual or group on account of
an imbalance which may exist with respect to the total number or
percentage of persons of any race, color, religion, sex or national origin
employed by any employer, referred or classified for employment by
any employment agency or labor organization, admitted to membership
or classified by any labor organization or admitted to or employed in
any apprenticeship or other training program, in comparison with the
total number or percentage of persons of that race, color, religion, sex
or national origin in any community, state, section or other area, or in
the available work force in any community, state, section or other area.

L. Nothing in the age discrimination prohibitions of this article may be
construed to prohibit compulsory retirement of any employee who has
attained sixty-five years of age and who, for the two year period
immediately before retirement, is employed in a bona fide executive or
high policymaking position, if the employee is entitled to an immediate
nonforfeitable annual retirement benefit from a pension, profit sharing,
savings or deferred compensation plan or any combination of plans of
the employer for the employee, which equals, in the aggregate, at least
forty-four thousand dollars. In applying the retirement benefit test of
this subsection, if any retirement benefit is in a form other than a
straight life annuity, with no ancillary benefits, or if employees
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contribute to the plan or make rollover contributions, the benefit shall
be adjusted in accordance with rules adopted by the division so the
benefit is the equivalent of a straight life annuity, with no ancillary
benefits, under a plan to which employees do not contribute and under
which no rollover contributions are made.

M. A covered entity may require that an individual with a disability
shall not pose a direct threat to the health or safety of other individuals
in the workplace. For the purposes of this subsection, "direct threat”
means a significant risk to the health or safety of others that cannot be
eliminated by reasonable accommodation.

N. This article does not alter the standards for determining eligibility
for benefits under this state's workers' compensation laws or under
state and federal disability benefit programs.

O. For the purposes of this section and section 41-1481, with respect
to employers or employment practices involving a disability,
"individual" means a qualified individual.
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41-1481. Filing charges; investigation; findings;
conciliation: compliance proceedings; appeals; attorney
fees; violation; classification

A. A charge under this section shall be filed within one
hundred eighty days after the alleged unlawful
employment practice occurred. A charge is deemed filed
upon receipt by the division from or on behalf of a person
claiming to be aggrieved or, if filed by a member of the
division, when executed by such member upon cath or
affirmation. A charge is deemed filed by or on behalf of a
person claiming to be aggrieved if received from the
United States equal employment opportunity commission.
A charge shall be in writing upon oath or affirmation and
shall contain such information, including the date, place
and circumstances of the alleged unlawful employment
practice, and be in such form as the division requires.
Charges shall not be made public by the division.

B. Whenever a charge is filed by or on behalf of a person
claiming to be aggrieved or by a member of the division,
referred to as the charging party, alleging that an
employer, employment agency, labor organization or
joint labor-management committee controlling
apprenticeship or other training or retraining programs,
including on-the-job training programs, has engaged in
an unlawful employment practice, the division shall serve
notice of and a copy of the charge on such employer,
employment agency, labor organization or joint labor-
management committee, referred to as the respondent,
within ten days and shall make an investigation of the
charge. If the division determines after such investigation
that there is not reasonable cause to believe that the
charge is true, it shall enter an order determining the
same and dismissing the charge and shall notify the
charging party and the respondent of its action. If the
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division determines after such investigation that there is
reasonable cause to believe that the charge is true, it
shall enter an order containing its findings of fact and
shall endeavor to eliminate the alleged unlawful
employment practice by informal methods of conference,
conciliation and persuasion. Any party to such informal
proceeding may be represented by counsel. Counsel need
not be a member of the state bar if he is licensed to
practice law in any other state or territory of the United
States. Nothing said or done during and as a part of such
informal endeavors may be made public by the division or
its officers or employees or used as evidence in a
subsequent proceeding without the written consent of the
persons concerned. If a civil action resulting from a
charge is commenced in any federal or state court,
evidence collected by or submitted to the division during
the investigation of the charge and the source of the
evidence shall be subject to discovery by the parties to
the civil action. Any person who makes fpublic information
in violation of this subsection is guilty of a class 1
misdemeanor. The division shall make its determination
on reasonable cause as promptly as possible and as far
as practicable not later than sixty days from the filing of
the charge. If more than two years have elapsed after
the alleged unlawful employment practice occurred, and if
the charging party has received a notice of right to sue,
the division may cease investigation of a charge without
reaching a determination.

C. All conciliation agreements shall provide that the
charging party waives, releases and covenants not to sue
the respondent or claim against the respondent in any
forum with respect to the matters which were alleged as
charges filed with the division, subject to performance by
the respondent of the promises and representations
contained in the conciliation agreement. The charging
party or the respondent may prepare a conciliation
agreement which the division shall submit to the other
party and which, if accepted by the other party, shall be
accepted by the division.

D. If within thirty days after the division has made a
determination that reasonable cause exists to believe that
the charge is true the division has not accepted a
conciliation agreement to which the charging party and
the respondent are parties, the division may bring a civil
action against the respondent, other than the state,
named in the charge. The charging party shall have the
right to intervene in a civil action brought by the division.
If a charge filed with the division pursuant to subsection
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A of this section is dismissed by the division or if within
ninety days from the filing of such charge the division has
not filed a civil action under this section or has not
entered into a conciliation agreement with the charging
party, the division shall so notify the charging party.
Within ninety days after the giving of such notice a civil
action may be brought against the respondent named in
the charge by the charging party or, if such charge was
filed by a member of the division, by any person whom
the charge alleges was aggrieved by the alleged unlawful
employment practice. In no event shall any action be
brought pursuant to this article more than one year after
the charge to which the action relates has been filed.
Upon application by the complainant and in such
circumstances as the court may deem just, the court may
appoint an attorney for such complainant and may
authorize the commencement of the action without the
payment of fees, costs or security. Upon timely
application, the court may in its discretion permit the
division to intervene in civil actions in which the state is
not a defendant upon certification that the case is of
general public importance. Upon request the court may
stay further proceedings for not more than sixty days
pending the further efforts of the parties or the division
to obtain voluntary compliance.

E. Whenever a charge is filed with the division and the
division concludes on the basis of a preliminary
investigation that prompt judicial action is necessary to
carry out the purposes of this article or article 4 of this
chapter, the division may bring an action for appropriate
temporary or preliminary relief pending final disposition
of such charge. Any temporary restraining order or other
order granting preliminary or temporary relief shall be
issued in accordance with the supreme court rules of civil
procedure. The court having jurisdiction over such _
proceedings shall assign such action for hearing at the
earliest practicable date and cause the action to be
expedited in every way.

F. The court shall assign any action brought under this
article for hearing at the earliest practicable date and
cause the action to be in every way expedited. If the
action has not been scheduled for trial within one
hundred twenty days after issue has been joined, the
judge may appoint a master pursuant to rule 53 of the
supreme court rules of civil procedure.

G. If the court finds that the defendant has intentionally
engaged in or is intentionally engaging in an unlawful
employment practice alleged in the complaint, the court
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may enjoin the defendant from engaging in such unlawful
employment practice and order such affirmative action as
may be appropriate. Affirmative action may include, but is
not limited to, reinstatement or hiring of employees with
or without back pay payable by the employer,
employment agency or labor organization responsible for
the unlawful employment practice or any other equitable
relief as the court deems appropriate. Back pay liability
shall not accrue from a date more than two years prior to
the filing of the charge with the division. Interim earnings
or amounts earnable with reasonable diligence by the
person or persons discriminated against shall reduce the
back pay otherwise allowable. No order of the court shall
require the admission or reinstatement of an individual as
a member of a union or the hiring, reinstatement or
promotion of an individual as an employee or the
payment to him of any back pay if such individual was
refused admission, suspended or expelled or was refused
employment or advancement or was suspended or
discharged for any reason other than discrimination on
account of race, color, religion, sex, age, handicap or
national origin or a violation of section 41-1464.

H. In any case in which an employer, employment
a?ency or labor organization fails to comply with an order
of a court issued in a civil action brought under this
section, a party to the action or the division upon the
written request of a person aggrieved by such failure may
cocrjnmence proceedings to compel compliance with such
order.

I. Any civil action brought under this section and any
proceedings brought under subsection H of this section
are subject to appeal as provided in sections 12-120.21,
12-120.22 and 12-120.24.

1. In any action or proceeding under this section the
court may allow the prevailing party, other than the
division, a reasonable attorney's fee as part of the costs.

©2007 Arizona State Legislature, privacy statment
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§161.60

§161.801 May decisions under this
part be appealed?

(a) Appeals of BIA decisions issued
under this part may be taken in ac-
cordance with procedures in part 2 of 25
CFR.

() All appeals of decisions by the
Grazing Committee and Resources
Committee will be forwarded to the
Navajo Nation's Office of Hearings and
Appeals,

§161,802 How will the Navajo Natiom
recommend amendments to this
part?

The Resources Committes will have
final authority on behalf of the Navajo
Nation to approve amendments to the
Navajo Partitioned Lands grazing pro-
visions, upon the recommendation of
the Crazing Commlittee and the Nav-
ajo-Hopi Land Commission, and the
concurrence of BIA,

PART 162—LEASES AND PERMITS
Subport A—General Provisions

PURFOSE, DEFINITIONS, AND SCOPE

Sea.

162.001
162,002
162.003
162.004

That is the purpose of this part?
How is thiz part subdivided?

What key terma do I nead to know?
To what land does this part apply?

WHEN TO GET & LLEASE

162.006 When do I need a lease to authorize
possession of Indian land?

162.008 To what types of land uge mgree-
ments does this part apply?

162,007 To what permlts does this part
apply?

162.008 Does this part apply to lease docu-
mentd [ submitted for approval befora
January 4, 2013?

182.009 Do I nesd BLA approval of a sub-
leasehold mortgage?

How T0 GET A LEASE

162.010 How do I obtaln a lease?

162,011 How does a prospective lessee iden-
tify and eontact individual Indian land-
owners to negotiate A lease?

162,012 What are the consent requirements
for a leaze?

162.012 Whe i3 arthorized to consent to a
leass?

LEASE ADMINISTRATION

162.014 What laws apply to leases approved
under this part?

ID: 8963842
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162.016 May a lease contain a preference
conslstent with tribal law for employ-
ment of tribal members?

162,018 Will BIA comply with tribal laws in
malking leases decistona?

162,017 What taxes apply to leases approvaed
under this part?

162,018 May tribes admindster this part on
BIA'S hehalf?

162,019 May a lease address access 5o the
leased premises by roads or cther infra-
strugture?

162.020 May a lease combine tracts with dif-
ferent Indian landowners?

182,021 What are BIA's responsibilities in
approving leases?

162022 ‘What are BIA'a responsibilities In
administering and enforcing leages?

162,023 What if an individual or entity takes
possession of or uges Indian land without
an approved lease or other proper aubthor-
izatlon?

162.024 May BIA take smergency action if
Indian land iz threatened?

162,025 MWay decisions under this part be ap-
paaled?

162,026 Who can answer guestlons aboub
leasing?

162,027 What docwmnentation may BIA re-
gquire in approving, administering, and
enforclng leases?

162,028 How may an Indian tribe obtain in-
formation about leases on ita land?

162.020 How does BIA provide notice to the
parties to a lease?

Subpart B—Agriculiural Leases

162,101 What key terms do I meed to Know
for this subpart?

162,106 Can tracts with different Indian
landewners bs unitized for agricultural
leasing purpoges?

162.106 What wiil BIA do if possession is
taken without an approved egricultural
leass or other proper authorization?

162,167 What are BIA's ¢bjectives In grant-
ing and approving agricultural leases?

162,108 What are BIA's responslbilities in
admlnistering and enforcing agricultural
laases?

162.109 What laws, other than these regula-
tions, will epply to agricultural leases
granted or approved under thig part?

162.110 Can thess regulations bhe adminis-
tored by tribea, on the Secretary’s or an
BIA's behalf?

162,111 Who owns the records assoclated
with this subpart?

162.112 How must records assoclated with
this part he preserved?

162.113 May decisions under this subpart he
appealed?

GENERAL PROVISIONS

162,200 What types of leases are covered by
thia subpart?
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162.201 Must agricultural land he managed
in accordancs with a tribe’s agricultural
resource mahagement plan?

162.202 How will tribal laws be enforced on
agricultural land?

162,203 When can the regulations in this
subpart he superseded or modifled by
tribal lawe and leasing policles?

162.204 Must notice of applicable tribal laws
and leasing paolicles be provided?

162.205 Can individual Indian landowners ex-
empt their agricultural land from gertain
tribal leasing policles?

How ToO OBTAIN & LEASE

162,206 Can the terms of an agricultoral
lease be negotiated with the Indian land-
ownera?

162.207 When can the Indian landowners
grant an agrigultural lease?

162,208 Who can reprozent the Indian land-
owners in negotiating or granting an ag-
ricultural lease?

162.200 When can BIA grant an agricultural
lease on behalf of an Indlan landowner?

162.210 When can BIA grant a permit cov-
aring agricultursl lang?

162.211 What type of valuation or evaluation
methods will he applied in estimating
the fair annual rental of Indian land?

162,212 When will the BIA advertise Indian
land for agricultural leasea?

162,213 What supporting documents must be
provided prior to BIA's grant or approval
of an agricultural lease?

162,214 How and when will BIA decide
whether to approve an agricultural
leasa?

162.215 When wlill an agricultural lgase he
effective?

162.216 When will a BIA decision {0 approve
an agriculiural lease be effactive?

162,217 Must an agricultural lsase or permit
be recorded?

LEASE REQUIREMENTS

162,218 Is thers a standard agricultoral
lease form? :

162.219 Are there any provisions that must
be included in an agricultural lease?

162.220 Are there any formal requirements
that must be satisfied in the execetion of
an agricultural leage?

162.221 How should the land be described in
an agricultural lease?

162,222 How much rent must be pald under
an agricultural leass?

162.223 Must the rent be adjusted under an
agricultural leasa?

162,224 When are rent payments due under
an agricultural lease?

162.226 Will untimely rent payments made
under an agricultural lease be sublect to
interest charges or late payment pen-
altias?

162,226 Te whom can rent payments be
made under an agricultural leage?

ID: 8963842
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162,227 What form of rent payment can be
accepted under ap agricultural leasa?
162,228 What other types of payments are
required under an agricultural lazae?
162.229 How long can the term of an agricul-

tural lease run?

162,230 Can an agricuitural lease be amend-
ed, agsigned, sablet, or mortgaged?

162231 How can the land he uaed under an
agricultural lease?

162.232 Can improvements be made under an
agricultural lease?

162.233 Who will own ths lmprovements
meade under an agricultural lease?

162.234 Must a tenant provide a bond under
an agricultural lease?

162,235 What form of bond can be accepted
under an agricultural leagse?

162,936 How will a cash bond be adminis-
tered?

162.237 What insurance 18 required under an
agricultural lease?

162,238 What indemnitiss are required ander
an agricultural lease?

162,739 How will payment rights and cbliga-
tions relating to agricvltural land be al-
located betwesn the Indian landowners
and the tenant?

162.240 Can an agricultural leass provide for
negotiated remedies in the event of a vio-
lation?

LEASE ADMINISTRATION

162,241 Will administrative fees be charged
for actiona relating to agricultural
leages?

162,242 How will BIA decide whether to ap-
praove an gmendment to an agricuitural
leasga?

162.243 How will BIA decide whather to ap-
prove ah assignment or sablease under
an agricultural lease?

162.244 How will BIA decide whether to ap-
prove a leasehold mortgage under an ag-
ricultural lease?

162,245 When will a BIA declslion to approve
an smendment, asslgnment, sublease, or
mortgage under an agricultural leass be
effective?

142246 Must an amendment, assignment,
sublease, or mortgage approved under an
agrlcultural lease be recorded?

LEASE ENFORCEMENT

162,247 Wiil BIA notify a tehant when a rent
payment is due under an agricultural
leage?

162.248 What will BIA do if rent payments
are not made in the time and manoer re-
guired by an agriceltural lease?

162.240 Will any special fees be assessed on
delinguent rent payments due under an
agricultural lease?
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162,250 How will BIA determine whether the
activities of a tenant under an agricul-
tural lesse are in compliance with the
terms of the lease?

162.251 What will BIA do in the event of &
viclation under an agricultural lease?
162.252 What will BIA do if a violation of an
agricultural lease 18 not cured within the

requisite tlime period?

152,253 Wil BIA's regulaticns concerning
appeal bonds apply to cancellation deci-
gigns involving agricultural leases?

162,254 When will a cancellatich of an agri-
cultural lease be effective?

182.255 Can BIA take emergency action if
the leased premises are threatened with
immedlate and significant harm?

162.256 What wil! BIA do if a tenant holds
over after the expiration or canceliation
of an agrieultural lease?

Subpart C--Residential Leases

RESIDENTIAL LEASING GENERAL PROVISIONS

162,301 What types of leases does thia sub-
part cover?

162,302 Is there a model restdential lease
form?

162,303 Who needs a lease for houalng for
public purposes?

LEASE REQUIREMENTS

162.311 How long may the term of & residen-
tial lease run?

162.312 What must the lease Include if it
containg an option to renew?

162.313 Are there mandatory provisions that
a resldential lease must contain?

162,314 May permanent improvernsnts be
made under a residentizl leaae?

162,816 HMow must a resldential lease address
ownership of permanent improverments?

162316 How wlll BIA enforce removal re-
quirements 1n a residential lease?

162.317 How must s resldential lease de-
gseribe the land?

RENTAL REQUIREMENTS

162.820 How much rent must be pald under a
residential leage of tribal land?

162,321 How much rent must be pald under =
rezidential leagse of individunally owned
Indian land?

182.322 How will BIA determine falr market
rental for a resldential lease?

162.323 When are rental payments due under
a residential lease?

162.32¢4 Must a residential lease specify who
recelves rental paymaents?

162,326 What form of payment la acceptable
under a realdential lease?

162,428 May 3z residentlal lease provide for
nop-monetary or varylng types of com-
pensation?

162,327 Will BIA notify a lessee when a pay-
ment is due under g resldential lease?
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162.328 Must a residential lease provide for
rental reviews or adjustmenta?

162.328 What other types of payments are
reguired undar a residential leasa?

BONDING AND INSURANCE

162,33 Ia a performance bond required for a
repidential leage document?

162,335 Iz insuranhce required for a residen-
tial leagse dacument?

162.336-162.337 [Reserved]

APPROVAL

162,333 What documents are required for
BIA approval of a residential lease?

162,230 Will BIA review a propoaed reslden-
tial lease before or durlng preparation of
the NEPA review documentation?

162,340 What 1a the approval process for a
residential lease?

142,341 How will BIA declde whether to ab-
prove 2 residential leass?

162.342 When will a resldential lease be ef-
fective?

162.343 Must z residential lease decument be
recordad?

162.344 Will BIA require an appeal bond for
an appesl of a decislon on s residential
lease document?

AMENDMENTS

162,345 May the parties amend a residential
leage?

162,348 What are the consent requirements
for an amendrment of a residentlal lease?

162,347 What is the approval process for an
amendment, of a residentizl leaas?

162.348 How will BTA declde whether to ap-
prove an amendment of 2 residential

leasze?
ASSIGNMENTS
162.349 May a lesses zasign o residential
lease?

162,350 What are the consent requirements
for an asslgnment of a residential leasa?

162,351 What is the approval process for an
assignment of a regidential leage?

164.352 How will BIA decide whether to ap-
prove an assighment of a residential

leage?
BUBLEASES
162,353 May a lessee sublease a residential
leaso?

162.35¢ What are the consent requirements
for a subloase of a residential leasa?

162.355 What Is the approval process for a
subloase of g residential lease?

162.356 How will BIA decide whether to ap-
prove a sublease of & reaidential lease?

LEASEHCLD MORTGAGES

162.357 Mny a lesses mortgage a residential
lease?
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162.358 What are the consent requirements
for a leasehold mortgage of a residential
leasa?

162.358 What 18 the approval process for a
leasehold mortgage of a residential
lease?

162,360 How will BIA decide whether to ap-
prove a leasehold morigage of a residen-
tial lease?

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

162.361 When will an amendment, assign-
ment, sublease, or leaschold mortgage of
2 residential lease be affective?

162.862 What happens 1f BIA dlsapproves an
amehdment, agslgnment, sublease, or
leasehold mortgage?

162,363 What happens if BIA does not meet &
deedline for Issuing a decizion on a lease
document?

162.36¢ May BIA Investigate compllance
with g residential leage?

162.365 May a resldential lease provide for
nogotiated remedies if there is a viola-
tlon?

162,366 What will B14 do about a viplation
of g residential leaae?

162,367 What will BIA do if the lessee does
not cure a violation of a resldential lease
on time?

152,368 Will late payment charges or apeclal
faes apply to delinguent payments due
under a residential lease?

162,369 How will payment rights relating to
5 resldential lease be allocated?

162,370 When will a cancellaticn of a resi-
dential lease be effective?

162,371 What will BIA do if  lessee remains
in possession after a resldential lease ex-
pires or is terminated or cancelled?

162,372 Will BIA appeal bond regulations
apply to cancellation declalons involving
resldential leases?

162.373 When will BIA lssue a decision on an
appeal from a residential leasing deci-
slon?

142,374 What happens If the lessee abandons
the leased premises?

Subpart D—Business Leases

BUaMNESS LEASING GENERAL FROVISIONS

162.401 What types of leases does this sub-
part cover?
162,402 Is there a model business iease form?

LEASE REQUIREMENTS

162.411 How long may the term of a business
leaas run?

162.412 What must the lease include If 1%
contains an option to renew?

162.413 Are there mandatory provisions that
& business lease must contain?

162,414 May permanent improvementa he
made under a business leasa?
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162.415 How must a buainess lease address
ownership of permanent improvernsnta?

162,418 How will BiA enforce removal re-
guirementg in a business leasa?

162,417 What requlrements for due diligence
must  business lease include?

162.418 How must 2 business lease deacribe
the land?

162,418 May z husinesa lease allow compat-
ible uses?

MONETARY COMPENSATION REQUIREMENTS

162.420 How much monatary compensation
must be pald under a business lease of
tribel land?

182.421 How tnuch monetary compensation
must be pald under a business leaze of in-
dividusaily owned Indian land?

162,422 How wi)l BIA detarmine fair market
rental for a busineszs lease?

162,423 When are mopétary compensation
payments due under a business lease?
182,424 Must a business lease specify who re-
celves monetary compensation pay-

ments?

162,425 What form of monetary compensa-
tion payment is acceptable under a busi-
ness leasa?

152,426 May the business lease provide for
non-moketary or varylhg types of ¢om-
penaztion?

162,427 Will BIA notify a lessee when a pay-
ment 1z dus under a business lease?

162.428 Must a business lease provide for
compensstion reviews or adjuatments?

162.429 What other types of payments are
required ender a business leass?

BONDING AND INSURANCE

182.434 Muat a lesses provide a performence
bond for a business leasea?

162.435 What forms of security are accept-
able under a business lease?

162.436 What is the release procsess for a per-
formance bond or alternative form of ze-
curlty under a business iease?

162.437 Must a lesses provide insurance for &
buainess lease?

APPROVAL

162,438 What documents are required for
BIA approval of a buainess lease?

162.439 Will BIA review a proposed business
lease before or during preparation of the
NEPA review decumentation?

162,440 What is the approval process [or a
business lease?

152,441 How will BIA decide whether to ap-
prove a business lease?

162,442 When will a business lease be effec-
tlve?

162,443 Must a business lease document be
recorded?

162.444 Will BIA reguire an appeal bond for
an appeal of 2 decision on a busalness
lease document?
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AMENDMENTS
162,245 May the parties amend a business
leage?

162.446 What are the consent requirements
for an amendment to & buslness lease?
162,447 What 18 the approval process for an

amendment to & business leasa?
163.448 How will BIA decide whether to ap-
prove an smendment to a business lease?

ABSIGNMENTS

162,449 May a leszeeo asslgn a business lease?
162,450 What are the consent requirements
for an assignment of a business leage?
162.451 What iz the approval process for ah

asslgnment of a businesg lease?
162,452 How wlll BIA decide whether to ap-
prove an assignment of 2 business lease?

SUBLEASES

162,453 May g lessee sublease z bualness
lange?

162.4564 What are the consent requirements
for & sublease of a buainess leaze?

162.456 What 18 the approval process for a
sublease of a business lease?

162.456 How will BIA decide whether o ap-
prave a sublease of a busineas lease?

LEASEROLD MORTGAGES

182.457 May a lesses mortgage a2 buainess
lease?

162,458 What are the consent requirements
for a leasehold mortgage of a buainess
lease?

162,450 What 1s the approval process for a
leasehold mortgage of a buslness lease?

162.460 How wlill BIA decide whether to ap-
prove a leasshold mortgage of 2 husiness
lease?

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

162,461 When will an amendment, assign-
ment, sublease, or leasehold mortgage of
8 husiness lease be affective?

162,462 What happens if BIA disapproves an
amendment, assignment, sublease, or
leasehold mortgage of a buslness lease?

162.463 What happens if BLA does not meet a
deadline for issuing a decision on a lease
docurmnent?

162,464 May BIA Investigate compliance
with a business leasa?

162,465 May a buslness leage provide for ne-
gotlated remedies if there is a viclatlon?

162.466 What will BIA do about a vicolation
of a buslness lease?

162,467 What will BIA do if the lessee does
neot eure a violation of a business lease
on time?

162.468 Will late payment charges or apeclal
feea apply to delinguent payments due
under a busineas lease?

162,469 How wlll payment rights relating to
a business lease be allocated?
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162.470 When will a cancellatlon of & busi-
ness lease be effective?

162.471 What will BIA do if a lessee remains
in possesgion after & business lease ex-
pires or ig terminated or cancelled?

162,472 Wil BIA appes! hond regulations
apply to cancellation decislons involving
buainess leases?

162.473 When will BIA issue a decision on an
appeal from a business leasing decision?

162.47¢ What happens If the lessee abandons
the leased premises?

Subpart E--Wind and Sclar Resource
Leases

GENERAL PROVISIONS APPLICABLE TO WEELS
AND WER LEASES

162.501 What types of leases does this sub-
part cover?

162.502 Who must obtain a WEEL or WS8R
lanse?

162,502 Is there a medel WEBL or WSR
leasa?

WEELS

162.511 What is the purpose of & WEEL?

162,612 How long may the term of a WEEL
run?

152.513 Are thers mandatory provisions a
WEEL mugt contain?

162,514 May permanent improvements hbe
made under a WEEL?

162.516 How must a WEEL sddress owner-
ship of permanent Improvemants?

162,516 How wlll BIA enforce remaval re-
quirements in a WEEL?

162,517 What requirements for due diligence
must 2 WEEL include?

162.518 How must z WEEL describe the
land?

162,514 May a WEEL sllow for compatible
uses by the Indian landowner?

162.520 Who owns the snergy resource infor-
mation obtained under the WEEL?

162.521 May z lessea Incorporate its WEEL
analyses Into 1ts WSE lezso analysea?
162.522 May a WEEL contain an option for a

lessee to gnter lntc a WSR lease?

WEEL MONETARY COMPENSATION
REQUIREMENTS

162.523 How much compensation muet be
pald under a, WEEL?

162,524 Will BIA reguire a valuation for a
WEEL?

WEEL BONDING AND INSURANCE

162.525 Must a lesses provide a performance
bond for a WEEL?

162.526 [Reserved]

162.527 Must a lessee provide insurancge for a
WEEL?
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WEEL APFROVAL

162.628 What documents are required for
BILA approval of 2 WEEL?

162.529 Will BIA review a proposed WEEL
before or during preparation of the NEPA
roview documentation?

162530 What {a the appraval progess for a
WEEL?

162.531 How will BIA decide whether to ap-
prove a WEEL?

162.532 When will a WEEL be effective?

162,533 Must a WEEL lease document be re-
corded?

WEEL ADMINISTRATION

162,534 May the partles amend, asslgn, sub-
leasa, or mortgage o WEEL?

WEEL COMPLIANCE AND BNFORCEMENT

162 535 What effectiveness, compliance, and
enforcement provisiona apply to WEELA?

162.536 Under what elrcumstance may a
WEEL be terminated?

162.537 [Reserved)

WEHR LEASES

162.538 What is the purpose of a WSR lease?

162.539 Must I obtaln a WEEL before obtaln-
ing & WER leasa?

162.640 How long may the term of 5 WSR
leags ron?

162.541 What must the lease Include if Lt
contains an option to renew?

162,542 Are there mandatory provisions a
WER leagze muat contain?

162.543 May permanent Improvements be
made under a WSE lease?

162,544 How must a WESR lease address own-
ership of permanent improvementa?

162.545 How will BIA enforce remaval re-
quirements {n a W3R leage?

162,546 What requirementsa for due diligence
must a WSE lease include?

162,547 How must a WSR. lease describe the
land?

162,548 May a WSR lease allow compatible
uses?

WSER LEASE MONETARY COMPENSATION
REQUIREMENTS

162.540 How much monetary compensation
must be paid under a WSR leaze of tribal
land?

162,550 How much monetary compenszation
must be pald under a WSE leaae of indl-
vidually owned Indian Iand?

162.551 How will BIA determine fair market
rental for a WSH leaze?

162,662 When are monetary compensation
payments due under a WS8R lease?

162.663 Must a WSE lease speciiy who re-
celves monetary compensation pay-
ments?

162.55¢ What form ©f monetary compensa-
tion payment is acceptable under & WSR
leasa?
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162,566 May a WSR lease provide for non-
monetary or varying types of complehsa-
tion?

162,556 Will BIA notify a lessea when & pay-
ment iz doe under a WSER lease?

182.667 Must a WSER lease provide for com-
pensation reviews or adjustments?

162,558 What other types of payments are
required under a WSR lease?

WER LEASE BONDING AND INAURANCE

162,559 Must 2 lessee provide a performance
bond for n WER lease?

162,560 What forms of security are accept-
able under a W3R leage?

162,561 What i the release process for a per-
formance bond or alternative form of se-
curlty under a W3R leasa?

162,562 Must 2 lessee provide Insurance for a
W3R lease?

WSER LEASE APPROVAL

162,563 What documenta are required for
BIA approval of 2 WSH leasge?

162.564 Will BIA review a proposed WSR
leage before or durlng preparation of the
NEPA review documentation?

162,665 What Lls the approval proceas for a
WSE leass?

164.566 How will BIA declde whether to ap-
prove a, WSE lease?

162.567 When will a WSR lease be effectlve?

182,568 Must a WSR lease document he re-
corded?

162.569 Will BIA require an appeal bond for
an appezl of a decislon on &2 WSER lease
document?

WER LEASE AMENDMENTS

162.570 May the parties amend a W3R leasge?

162.571 What are the consent requirements
for an amendment to a WSR lease?

162,572 What 1s the approval procesa for an
amendment to & WSH lease?

162,578 How will BIA decide whather to ap-
prove an amendment to a WSR lease?

WEER LEASE ASSIGNMENTS

162,574 May a lesses aaslgn a WSR lease?

162.575 What are the consent requirements
for an asslgnment of a W2HR leasa?

162.57¢ What 1s the approval process for an
assignment. of a WER lease?

162.677 How will BIA decide whether to ap-
prove an assignment of a WSR lease?

WSH LEASE SUBLEASES

152,678 May a lesses sublease a WSR lease?

162.679 What are the consent requirements
for a sublease of a WSE leaae?

162,680 What ls the approval process for a
sublease of a WSR lease?

162.681 How wlll BIA decide whether to ap-
prove a sublease of a WER leaze?
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WSER LEASE LEASEHOLD MORTOAGES

162,582 May a lessee mortgage a WSE lease?

162,583 What are the consent requirements
for a leasehold mortgage of a WSR lease?

162.564 What 13 the approval processa for a
lezsehold mortgage of a WSE leaas?

162.585 How wlill BTA decide whether to ap-
prove a leaschold mortgage of a WSR
laase?

WER LEASE—EFFECTIVENESS, COMPLIANCE,
AND ENFORCEMENT

162.566 When will an esmendment, assign-
rment, sublease, or leaseheld mortgage of
a WER leass he effective?

162.587 What happens if BIA disapproves an
ammendment, asslgnment, subleass, or
leasehold mortgage of a WER lease?

162.688 What happens 1f BIA does not meet a
deadline for issuing a decision on a lease
document?

162.569 May BIA iInvestlgate compliance
with a W5SR lease?

162,580 May a WBER lease provide for nego-
tiated remedies if there 1z a violation?
162.691 What will BIA do about a violation

of a W5SE leage?

162,592 What will BIA do If a lesses does not
cure a violatlon of a WS8R lease on time?

162.593 Wil late payment charges or special
faes apply to delinguent payments due
under a WER leass?

162.594 How will payment rights relating to
WSR leases ba allocated?

162,685 When will a cancellation of a WSR
iease he effective?

162.696 What will BIA do if a lesses remains
in possession after a WBR leaze expires
or is terminated or cancelled?

162 697 Will BIA appeal hond regulations
apply (o cancellation decisions involving
WER leases?

164,598 When will BIA issue & decislon on an
appeal from a2 W&E leasing decislon?

162.55 What happens If the lessee abandons
the Ieased premises?

Subpart F—=Special Requitermnents for
Certain Reservations

162.500 Crow Reservation.

162.601 Fort Belknap Reservation,

162.502 Cabagon, Augustine, and Torres-
Martines Reservatlons, California.

162.503 San Xavier and BSalt River Plma-
Marlcopa Reservaticna.

Subpar G—Records

162101 Who owns the records associated
with this parc?

162702 How must records asscclated with
this part be preserved?

162.703 How does the Paperwork Reduction
Act affect this part?
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AUTHORITY: § U.5.C. 301, B.8. 463 and 465; 25
U.S.C¢. 2 and 9. Interpret or apply sec, 3, 26
Stat. 795, sec. 1, 26 Stat. 305, secs. 1, 3, 81
Stat. 229, 246, secs. 7, 12, 34 Stat. 545, 34 Btat,
1016, 1034, 35 Stat. 70, 95, 97, sec. 4, 36 Stat,
856, sec. 1, 39 Stat. 123, 41 Stat. 415, as amend-
ed, T5L, 1232, sec. 11, 43 Stat. 636, (41, 44 Stat.
658, as amended, 894, 1365, as amended, 47
Btat. 1417, sec. 17, 48 Stat, 984, 938, 49 Btat.
115, 1135, sec. 65, 49 Stat. 781, sec. 3, 45 Stat,
1967, 54 Stat. 746, 1057, 60 3tat. 308, seca, 1, 2,
60 Stat. 962, sec. 5, 64 Stat. 46, secs. 1, 2, 4, 5,
8, 64 Btat. 470, 69 Stat, 539, 540, 72 Stat. 968,
107 Stat. 2011, 108 Stat. 4572, March 20, 1996,
110 Stat, 4016: 26 U.S.C. 380, 303, 303a, 354, 595,
a9%, 402, 4022, 403, 403a, 403b, 403c, 40%a, 413,
4156, 415a, 415h, 415c, 415d, 416, 477, 635, 2201 ef
seq., 3T0L, 3702, 3708, 3712, a713, 3714, 3715, 373L,
3733, 4211; 44 U.5.C. 3101 &f seq.

SOoURCE; 66 FR 7108, Jan. 22, 2001, unless
otherwise noted.

Subpart A—General Provisions

SoUrcE: 77 FR 72467, Dec. 5, 2012, unless
otherwize noted.

PURPOSE, DEFINITIONS, AND SCOPE

§162.001 What is the purpose of this
part?

{a) The purpose of this part 18 to pro-
mote leasing on Indian land for hous-
ing, economic development, and other
PUrposes.

¢(h) This part specifies:

{1} Conditicns ahd authorities under
which we will approve leases of Indian
land and may 1ssue permits on Grovern-
ment land;

{2) How {0 obtain leasos;

{3) Terma and conditions required in
leases;

(4) How we administer and enforce
leases; and

(6) BSpeclal requirements for leases
made under special acts of Congress
that apply only to certaln Indlan res-
ervations,

{¢} If any section, paragraph, or pro-
vigion of this part is stayed or held in-
valid, the remaining sections, para-
graphs, or provisions of this part re-
main in full force and effect.

§162.002 How is this part subdivided?

(&) This part lncludes multiple sub-
parts relating to:

{1) General Provisions (Subpart A);

(2) Agricultural Leases {(Subpart B);

¢3) Residential Leases (Subpart C);
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(4) Business Leases (Subpart D).

(5) Wind Energy Evaluation, Wind
Resource, and Solar Resource Leases
{Bubpart B);

(6} 8peclal Requirements for Certain
Reservations (Subpart F); and

(M Records {Subpart G,

{h) Leasges covered by subpart B are
not subject to the provisions in subpart
A. Lieases covered by subpart B are sub-
ject to the provisions in subpart G, ex-
cept that if a provision In subpart B
conflicts with & provision of subpart &,
then the provision in subpart B will
govern.

{c) Subpart F applies only to leases
made under special acts of Congress
covering particular Indian reserva-
tions. Leases covered by subpart B are
alsc subject to the provisions in sub-
parts A through G, except to the sxtent
that subparts A through G are incon-
sistent with the provisions in subpart ¥
or any act of Congress under which the
lsase 1s made, in which case the provi-
sions in subpart F or any act of Con-
gress under which the lease is made
wlll govern,

§162.008 What key terms do I need to
know?

Adult means a person who is 18 years
of age or older.

Appeal bond means a bond posted
upon filing of an appeal.

Approval means written authoriza-
tion by the Secretary or a delegated of-
ficizl or, where applicable, the
“deemed approved’ authorization of an
amendment or sublease.

Assignment means an agreement be-
tween a lessee and an assignes, where-
by the assignee acquires all or some of
the lessee’s rights, and assumes all or
some of the lessee’s obligations, under
a lease.

BiA means the Secretary of the Inte-
rior or the Bureau of Indlan Affairs
within the Department of the Interior
and any tribe acting on behalf of the
Secretary or Bureau of Indian Affairs
under §162.018.

Business day means Monday through
Friday, excluding federally recognized
holidays and other days that the appli-
cable office of the Federal Government
is closed to the public.

Cancellation means BIA action to end
a lease.

§162.003

Consent or consenting means written
authorization by an Indlan landowner
to a specified action.

Constructive notice means notice:

(1) Posted at the tribal government
office, tribal community building, and/
or the United States Post Office; and

{2y Published in the local news-
paper{s) nearest to the affected land
and/or gnnounced on a local radio sta-
tion{s),

Court of competent jurisdiction means a
Federal, tribal, or State court with ju-
risdietion.

Day means a calendar day, unless
otherwise specified.

Emancipated minor neans a person
less than 18 years of age who is married
or who i determined by a court of
competent jurisdiction to be legally
able to care for himself or herself.

Equipment installation plan means a
plan that describes the {ype and loca-
tlon of any improvements to be in-
stalled by the lessee to evaluate the
wind rezources and a schedule showing
the tentative commencement and com-
pletion dates for Inatallation of those
{mprovements.

Fair markel rental means the amount
of rental income that a leased tract of
Indian land would most probably com-
mand in an open and competitive mar-
kat, or ag determined by competitive
bidding.

Fee interest means an intereat In land
that is owned in unrestricted fee sta-
tus, and 1s thus fresely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned {n common by Indian
Jandowners and/or fee owners holding
undivided interests thersin.

Government land means any tract, or
interest therein, in which the surface
estate iz owned and administered by
the United States, not Including Indian
land,

Holdover means oircumstances in
which a lesses remains in possession of
the leased premises after the Ilepase
term expires.

Housing for public purposes means
multi-family developments, single-
family resldential developments, and
single-family residences:

(1) Administered by a tribe or trib-
ally designated housing entity (TDHE);
or
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(2) Substantially financed using a
tribal, Federal, or State housing assist-
ance program or TDHE,

Immediate family means, In the ab-
sence of a definition under applicable
tribal law, a spouse, brother, sister,
aunt, uncle, niece, nephew, first cousin,
lineal ancestor, lineal descemdant, or
member of the housshold.

Indian means:

{1) Any person who is a member of
any Indian tribe, is eligible to become
& member of any Indian tribe, or is an
owner as of Qctober 27, 2004, of a trust
or restricted interest in land;

{2) Any person meeting the definition
of Indian under the Indian Reorganiza~
tion Act (25 U.8.C, 479) and the regula-
tions promulgated thereunder; and

(3) With respect to the inheritance
and ownership of trust or restricted
land in the State of California under 25
U.8.C. 2206, any person described in
paragraph (1) or {2) of this definition or
any person who owng a trust or re-
stricted interest in & parcel of such
land in that State.

Indian land means any tract in which
any Interest in the surface estate ls
owned by a tribe or individual Indian
in trust or restricted status and in-
cludes both Individually owned Indian
land and tribal land.

Indian landowner means a trihe or in-
dividual Indian who owns an interest in
Indian land.

Individually owned Indian land means
any tract, or interest therein, in which
the surface estate is owned by an indi-
vidual Indlan in trust or restricted sta-
tus.

Indian tribe means an Indlan tribe
under section 102 of the Federally Rec-
ognized Indian Trihe List Act of 1994
(26 U.8.C. 479a).

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land.

Lease means a written contract be-
tween Indian landowners and a lesses,
whereby the lessee 1s granted a right to
possess Indian land, for & specified pur-
pose and duration. The lesgee’s right to
possess will limit the Indian land-
owners’ right to possess the leased
premises only to the extent provided in
the lpase.
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Lease document means a lease, amend-
ment, assignment, sublease, or lease-
hold mortgage.

Leaseheold mortgage meang & mort-
gage, deed of trust, or other instru-
ment that pledges a lessee’s leasehold
jinterest as security for a debt or other
obligation owed by the lessee to a lend-
er or other mortgagee,

Lessee means person or entity who
has acquired a legal right to possess In-
dian land by a lease under this part.,

Life estate means an interest in prop-
erty held only for the duration of a des-
ignated person(s) 1ife. A life estate
may be created by a conveyance docu-
ment or by operation of law.

LTRO means the Land Titles and
Records Office of the BIA.

Mail means to send something by
U.8. Postal Service or commerclal de-
livery service.

Minor means an individueal who is less
than 18 years of age.

Morigagee means the holder of a
leasehold mortgage.

NEPA means the National Environ-
mental Policy Act of 1969, 42 U.S.C,
4321 el seq.

Nominal rental or nominal compensa-
fion means g rental amount that is 50
insignificant that it bears no relation-
ship to the value of the property that
18 being leased.

Non compos mentis means that the
person to whom the term Is applied has
been legally determined by a court of
competent jurisdietion to be of un-
sound mind or incapable of managing
his or her own affairs.

Notice of viclation means a letter noti-
fying the lessee of a viclation of the
lease and providing the lessee with a
specified period of time to show cause
why the lease should not be cancelled
for the wviolation. A 10-day show cause
letter 18 one type of notice of violation,

Orphaned minor means a minor whose
parents are deceased.

Performance bond means security for
the performance of certaln lease obli-
gations, as furnished by the lessee, or a
guaranty of such performance as fur-
nished by a third-party surety.

Permanent improvements means build-
ings, other structures, and assoclated
infrastructure attached to the leased
pramises,
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Permit means a written, non-assign-
able agreoment between Indian land-
owners or BIA and the permittes,
wheareby the permittes is granted a
temparary, revocaple privilege to use
Indian land or Government land, for a
specified purpose.

Permittee means a person or enbity
who has acquired a privilege to use In-
dlan land or Government land by a per-
mit,

Power ¢f attorney means an authority
by whichk one person enables another to
act for him or her as abtbtorney-in-fact.

Remuainder interest means an interest
in Indian land that 1s created at the
same time a8 a 1ife estate, for the use
and enjoyment of its owner after the
life estate terminates,

Restoration and reclamation plan
means a plan that defines the reclama-
tlon, revegetation, restoration, and aoil
stabilization reguirements for the
project area, and requires the expedl-
tipus reclamation of construction areas
and revegetation of disturbed areas to
reduce invasive plant infestation and
eroslon.

Secretary means the Secretary of the
Interior.

Single-family residence means a build-
ing with one to four dwelling units on
a tract of land under a single residen-
tial lease, or as defined by applicable
tribal law or other tribal authoriza-
tion.

Single-family residenticl development
means two or more single-family resi-
dences owned, managed, or developsd
hy & single entity.

Sublease moans a written agreement
by which the lessee grants to an indi-
vidual or entity a right to possession
no greater than that held by the lessee
under tha lease.

Surety means one who guarantees the
performance of another,

TDHE means a tribally designated
housing entity under 25 T7.5.C. 4103(22),
a tribally-sponsored or tribally sanc-
tioned not-for-profit entity, or any lim-
ited partnership or other entity orga-
nized for the purpose of developing or
improving low-income housing uti-
lizing tax credits.

Termination means action by Indlan
landowners to end a lease.
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Trespass means any unauthorized ecc-
cupancy, use of, or action on any In-
dfan land or Government land,

Tribal authorization means a duly
adopted tribal resolution, tribal ordi-
nance, or other appropriate tribal doc-
ument authorizing the specified action.

Tribal land means any tract, or inter-
est therein, in which the surface esatate
is owned by one or more tribes in trust
or restricted status, and includes such
lands reserved for BIA administrative
purnoses. The term also includes the
gurface estate of lands held by the
United States in trust for an Indian
corporation chartered under section 17
of the Act of June 18, 1934 (48 Stat. 988;
25 11.8.C. 477).

Tribal land assignment means s ¢on-
tract or agreement that conveys to
tribal members or wholly owned tribal
corporations any rights for the use of
tribal lands, assigned by an Indian
tribe in accordance with tribal laws or
customs.

Tribal law means the body of non-
Federal law that governs lands and ac-
tlvities under the Jurladiction of a
tribe, including ordinances or other en-
actments by the tribe, and tribal court
rulings.

Trust or restricted land means any
tract, or interest therein, held in trust
or restricted status.

Trust or vrestricied staius means:

{1) That the United States holds title
to the tract or interest in trust for the
penefit of one or more tribes or indi-
vidual Indlans; or

(2) That one or raore tribes or indi-
vldual Indians holds title to the tract
or interest, but can alienate or encum-
ber it only with the approval of the
United States becanse of limitations in
the cohveyance instrument under Fed-
eral law or limitations in Federal law.

Undivided inferest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fae owners.

USPAP means the Uniform Standards
of Professional Appraisal Practice pro-
mulgated by the Appralsal Standards
Board of the Appraisal Foundation to
establish requirements and procedures
for professlonal real property appralsal
practice,

Us/we/our means the BIA,
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Viclation means a failure to take an
action, including payment of com-
pensation, when required by the lease,
or to othaerwise not comply with a term
of the lease. Thiz definition applies for
purposes of our enforcement of a lease
under this part no matter how **vicla-
tion" or *“default” is defined in the
leasge.

§162.004 To whai land does this part
apply?

(a) This part applles to Indian land
and Government land, including any
tract In which an individual Indian or
Indian tribe owns an Interest in trust
or restricted status,

{1) We will not take any acticn on a
lease of fee interesta or collect rent on
behalf of fee interest owners. We will
not condition our approval of a lease of
the trust and restricted Interests on
your having obtained a lease from the
owners of any fee interests. The lessee
will be responsible for accounting to
the owners of any fee interests that
may exist in the property being leased.

(2) We will not include the fee lnter-
ests in a tract In calculating the appli-
cable percentage of Interests required
for consent to a lease document.

(b} This paragraph (b) applies if there
is a 1ife estate on the land to be leased.

{1} When all of the trust or restricted
intereats in a tract are subject to a sin-
gle life estate, the life temant may
lease the land without the consent of
the owners of the remalnder Interests
or our approval, for the duration of the
life estate,

(i) The leaze will terminate upon the
death of the life tenant.

¢ii) The life tenant must record the
leage in the LTRO.

{(iii) The lessee must pay rent dl-
rectly to the life tenant under the
terma of the lease unless the where-
abouts of the life tenant are unknown,
in which case we may collect rents on
behalf of the life tenant.

(Iv) We may monitor the use of the
land on bshalf of the owners of the re-
mainder interests, as appropriate, but
will not he responsible for enforcing
the lease on behalf of the life tenant,

(v) We will not lease the remalinder
interests or join in a lease by the life
tenant on behalf of the owners of the
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remainder Interests excebt as needed to
preserve the value of the land.

{vi}) We will e responsible for enfore-
ing the terms of the lease on behalf of
the owners of the remainder interests.

(2) When less than all of the trust or
restricted interests in a tract are sub-
ject to a single life eatate, the 1ife ten-
ant may lease his or her interest with-
out the consgent of the owners of the re-
mainder interests, but must obtain the
consent of the co-owners and our ap-
proval.

(i) We will not lease on the life ten-
ant’s behalf.

(il) The lease must provide that the
lessee pays the life tenant directly, un-
less the life tenant’s whereabouts are
unknown in which case we may collect
rents on hehalf of the life tenant.

(1ii) The lease must be recorded in
the LTRO, even where our approval is
not reguired.

(iv) We will be responsible for enforc-
ing the terms of the lease on behalf of
the owners of the remainder interests.

{3 Where the remaindermen and the
life tenant have not entered into a
lease or other written agreement ap-
proved by the Secretary providing for
the distribution of rent monies under
the lease, the life tonant will recelve
payment in accordance with the dis-
tribution and calculation scheme set
forth in Part 179 of this chapter.

(4) The life tenant may net cause or
allow permanent injury to the land.

(5) The lfe tenant must provide a
copy of the executed lease {o all owners
of the remainder interests,

WHEN T0 GET A LEASE

§162,005 When do I need a loase to au-
thorize possession of Indian land?

{a) You need a lease under this part
to possess Indian land if you meet one
of the criteria in the following {able,
unless you are authorized to possess or
use the Indian land by a land use agree-
ment not subject to this part under
§162.006(b) or by a permit.,

then you must obtain a lease

i you are . . . under thia parl . . .

tfrarm Lhe ownars of the [and be-
fore taking possession of the
Tand or any portion theraof,

{1} A person or legal enlily
{Including an independent
legal entity owned and
aperatod by a Uribe) who
is not en owner of the [n-
dian land.
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then you musl obtain a lease
Fyouare . . . unde":this part . . .

{2} An Indian landowner of | from tha ownars of other trust
a fractional interest [n the and restricted intergsts in the
land. land, untess sl of tha owners

have given you permission 1o

take or conlinue in posses-

sion withoul & 19ase.

(b} You do not need a lsase te possess
Indian land if:

(1) You are an Indian landowner who
owhs 1080 percent of the trust or re-
stricted interests in & tract; or

(2} You meet any of the criteria in
the following table.

You da not nead a lease If you | but the lallowing conditions
are. .. apply . . .

{i) A parant or guardian of a We may require yo to pro-
minar child who pwns 100 vide evidence of a direct
percant of the tusl o re- banefit 1o the minar child
stricted Interesta in the lang. ant when the child is no

Ipngar a minor, youw must

cbiein & ‘ease o author-

ize continued posses-

slon.
{liy A 25 U.S.C. 477 comporale You must recorg docu-
#nbity that managas of has ments in accordance with

the power ko manage the Inb- §162.343, §162.443,
&l land directly under ils Fad- and § 162,568,

eral charler or undar a tribal
authodzation (not undar a
lease from the Indian ribe).

§162.006 To what types of land use
agreements does this part apply?

(a) This part applies to leases of In-
dlan land entered into under 25 U.5.C.
380, 25 U.8.C. 415¢a), and 25 U.S.C. 4211,
and other tribe-specific statutes au-
thorizing surface leases of Indian land
with our approval.

() This part does not apply to:

(1) Land use agreements entered into
under other statutory authority, such
a3 the following:

This part <does not apply ta . . . | which are covered by . . .

{iy Contracts or agreements that | 25 GFA part 84
sncumber tribai tand under
25U.8.C 81,

(i) Tragers' iconses ...

{iil) Timbar contracts ...

{iv) Grazing permits

.. | 25 CFR part 140,
. | 256 CFR part 163,
25 CFA patt 166,

(v} Rights-of-way ... . | 25 CFR part 163.

(vt Mineral [eases, prospecting | 25 CFA parts 211, 212,
pemils, or mingral o 213, 225, 226, 227.
ment agreements.

(i) Tribat tant assignmenls. tibal haws.

and similer instruments au-
thorlzing uses of tribak land,

(2) Leases of water rights assoclated
with Indian land, except to the extent
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the use of water rights is incorporated
in & lease of the land itself.

{3) The following leases, which do not
require our approval, except that you
must record these leases in accordance
with §§162.343, 162.443, and 162,568;

1) A lease of tribal land by a 25
1.8.C. 477 corporate entity under its
charter to a third party for a period
not to exceed 25 years; and

(1i) A lease of Indian land under a
speclal act of Congress aunthorizing
leasing without our approval.

$162.007 To what permits does this
part apply?

() Permits for the use of Indlan land
do not require our approval; however,
you must fulfill the following regquire-
ments:

(1) Ensure that permitted activities
comply with all applicable environ-
mental and cultural resource iaws; and

{2y Submit all permits to the appro-
priate BIA office to allow us to main-
tain a copy of the permit in ouar
records. If we determine within 10 days
of submission that the document does
not meet the definition of ‘‘permit”
and grants a legal interest in Indian
land, we will notify you that a lease is
required.

(b} The following table provides ex-
amples of some common characteris-
tics of permits versus leages,

Permit Lease
Does nol grant & [pgal inter- Grants a legal inlarest in In-
ast in Indian lend. dian land.
Sharter lerm ... Longer term.
Limited use Broadar use with assaciated
infrastructure.
Permittes has non- Lagsna hes right of posses-
possassory fight of access. sion, ability to limit or pro-
hiblt accass by others.
Indian jandowner may teny- | indian landowmer may laTmi-
nate @l any time. nate under imited dr-
cumstances,

(c) We will not administer or enforce
permits on Indian land.

{d) We may grant permits for the use
of Government land. The leasing regu-
lations in this part will apply t¢ such
permits, as appropriate.

§162.008 Does this part apply to lease
documents I submitted for approval
before January 4, 20137

This part applies to all lease docu-
ments, except as provided in §162.008, If
yvou submitted your lease document to
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us for approval before January 4, 2013,
the gualifications in paragraphs (a) and
() of this section also apply.

(a) If we approved your lease doou-
ment before January 4, 2013, {his part
applies to that lease document; how-
ever, if the provisions of the leaze doc-
ument conflict with this pary, the pro-
visions of the lease govern,

(b) If you submitted a lease document
but we did not approve it before Janu-
ary 4, 2013, then:

(1} We will review the lease decument
under the regulations in effect at the
time of your submission; and

{2y Once we approve the lease docu-
ment, this part applies to that lease
document; however, if the provisions of
the lease document conflict with this
part, the provisions of the lease docu-
ment govern.

§162.002 Do I need BIA approval of &
subleasehold mortgage?

Unless the lease provides otherwise,
sublepase, or by reguest of the parties,
you do not need our approval of a sub-
leasehold mortgage. If the lease or sub-
lease requires, or parties request, our
approval, we will use the procedures
governing our review of leasehold
mortgages.,

HOW ©0 GET & LEASE

§162.010 How do I obtain a lease?

{a) This section establishes the basic
steps to obtain a lease,

{1) Prospective lessees must:

(i) Directly negotiate with Indian
landowners for a lease; and

(il) For fractionated tracts, notify all
Indian landowners and obtain the con-
sent of the Indian landowners of the
applicable percentage of interests,
under §162.012; and

(2> Prospective Jessees and Indian
landowners must:

{1) Prepare the required Information
and analyses, including information to
facilitate our analysis under applicable
envircnmental and cultural resource
requirements; and

(i) Ensure the leass complies with
the reguirements in subpart C for resi-
dentlal leases, subpart D for business
leazes, or subpart E for wind energy
evaluation, wind resource, or solar re-
source leases; and
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(3) Prospective lessees or Indian land-
owners must submit the leass, and re-
quired information and analyses, to the
BIA office with jurisdiction over the
lands covered by the leaze, for our re-
view and approval.

{b) Generally, reaidential, buasiness,
wind energy evaluation, wind resource,
and solar resource leases will not be
advertized for competitive bid.

§162.011 How does a prospective les-
see identify and contact individual
Indian landowners to negotiate a
lease?

{a) Prospective lessees may submit a
written request to us to obtain the fol-
lowing information, The request must
specify that it is for the purpose of ne-
gotlating a lease:

(1) Names and addresses of the indi-
vidua! Indian landownera or thelr rep-
resentatives;

{2) Information on the location of the
parcel; and

(3) The percentage of undivided inter-
est owaned by each individual Indian
landowner.

{b) We may assist prospective lessees
in contacting the individual Indian
landowners or their representatives for
the purpose of negotiating =z lease,
upon request.

{c) We will assist individual Indian
landowners in lease negotiations, upon
their request.

§162.012 What are the conseni re-
quirements for a lease?

(a) For fractionated fracts:

(1) Except in Alaska, the owners of
the following percentage of undivided
trust or restricted interests in a
fractionated tract of Indlan land must
consent to & lease of that tract:

If the number of cwners of the
ndiviced ust or resticted

Then the required percentaga
ul of the undivided
interes! in the traclis . . .

trust or re-
shrictad inlerest Jg . . .

{iY One to flve, 90 p

(i} Six to 10, 20

iy 11 10 19, 60 percent;
[iv) 20 of mare, Crver 50 p

{2y Leases in Alaska require consent
of all of the Indian landowners in the
tract.

(3) If the prospective lessee 1s also an
Indian landowner, his or her consent
will be ingluded in the percentages in
paragraphs {a)(1) and (2) of this section.
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(4) Where owners of the applicable
percentages in paragraph {(a){1) of this
section consent to a lease document:

¢(i) That lease document hlnds all
non-consenting owners to the same ex-
tent as if those owners also consented
to the lease document; and

(il That lease document will not
bind a non-consenting Indian tribe, ex-
copt with respect to the tribally owned
fractional interest, and the non-con-
senting Indian tribe will not be treated
as a, party to the lease, Nothing in this
paragraph affects the sovereignty or
sovereign immunity of the Indian
tribe,

(5} We will determine the number of
owners of, and undivided interests in, a
fractionated tract of Indlan land, for
the purposes of calculating the per-
centages in paragraph (a)(1) of this sec-
tion based on our records on the date
on which the lease 18 submitted to us
for approval.

(%) Tribal land subject to a tribal
land assignment may only be leased
with the consent of the tribe.

§162.013 Who is authorized to consent
to a lease?

(a) Indlan tribes, adult Indian land-
owners, and emancipated minors, may
consent to a lease of thelr land, Includ-
ing undivided interests In fractlionated
tracts.

(b) The following individuals or enti-
ties may consent on hehalf of an indi-
vidual Indlan landowner:

{1> An adult with legal custody act-
ing on behalf of his or her minor chil-
dren;

(2) A guardian, conservator, or other
fiduclary appointed by a court of com-
petent jurisdiction to act on behalf of
an individual Indtan landowner;

(3) Any person who is authorized to
practice before the Department of the
Intericr under 43 CFR 1.2(b) and has
been retained by the Indian landowner
for this purpose;

(4) BILA, under the circumstances in
paragraph (¢} of this section; or

(5) An adult or legal entity who hasg
been given a written power of attorney
that:

(i) Meets all of the formal require-
ments of any applicable law under
§162.014;

ID: 8963842

DktEntry: 40-2

§162.014

(41} Tdentifier the attorney-in-fact;
and

(i11) Pescribes the scope of the powers
granted, to include leasing land, and
any limits on thoge powers.

{c) BIA may give written conssent to
a lease, and that conzent must be
counted in the percentage ownership
described in §162.012, on behall of;

(1) The individual owner if the owner
is deceased and the heirs to, or devisees
of, the interest of the deceased owner
have not been determined;

(2) An individual! whose whereabouts
are unknown {0 us, after we make a
reasongble attempt to locate the indi-
vidual;

¢3) An individual who Is found to be
non compos mentis or determined to be
an adult in need of azsistance who does
not have a guardian duly appointed by
a court of competent jurisdiction, or an
individual under legal disability as de-
fined in part 115 of this chapter;

(4) An orphaned minor who does not
have a guardian duly appointed by a
gourt of competent jurisdiction;

(5) An individual who has given us a
written power of attorney to lease
their land; and

(6) The individual Indian landowners
of & fractionated tract where:

(1) We have given the Indlan land-
owners written notice of our intent te
consent to o lease or thelr behalf;

(41} The Indian landowners are unable
to agree upon a lease during a 3 month
negotiation period following the no-
tice; and

{ii{i} The land is not being used by an
Indian landowner under §162.0056(b)(1).

LEASE ADMINISTRATION

§162.014 What laws will apply fto
leases approved under this part?

{a) In addition to the regulations in
this part, leases approved under this
part:

(1} Are subject to applicable Federal
laws and any specific Federal statutory
requirements that are not incorporated
in this part;

(2) Are subject to tribal law, subject
to paragraph (b} of this section; and

(3) Are not subject to Sfate law or
the law of a political subdivision there-
of except that:

(1) State law or the law of a pelitical
subdivision thereof may apply in the
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specific areas and circumstances in In-
dian country where the Indian tribe
with jurisdiction has made it expressly
applicable;

(ii} State law may apply in the spe-
cific areas and circumstances in Indian
country where Congress has made it
exprosgly applicable; and

(ill) State law may apply where a
Federal court has expressly applied
State law to a gpecific area or cir-
cumstance in Indian country in the ab-
sence of Federal or tribal law,

(b} Tribal laws generally apply to
land under the jurisdiction of the tribe
enacting the laws, except to the extent
that those tribal laws are inconsistent
with these regulations or other appli-
cable Federal law. However, these regu-
lations may be superseded or modified
by tribal laws, as long as:

(1) The tribe has notified us of the su-
perseding or modifying effect of the
tribal laws;

(2} The superseding or modifying of
the regulation would not violate a Fed-
eral statute or judiclal decision, or
confliet with our general trust respon-
sibility under Federal law; and

{3y The superseding or modifying of
the regulaticn applies only to tribal
land.

{¢) Unless prohibited by Federal law,
the parties to a lease may subject that
lease to State or local law in the ab-
sence of Federal or tribal law, ift

(1} The lease includes a provision to
this effect; and

{2y The Indlan landowners expressly
agree to the application of State or
local law.

{d) An agreement under paragraph (¢)
of this section does not walve a tribe's
sovereign immunity unless the tribe
expressly states its intention to walve
govereign immunity in the lease of
tribal land.

§162.015 May a lease contain a pref-
erence consistent with tribal law
for employment of tribal members?

A lease of Indian land may include a
provision, consistent with tribal law,
requiring the lessee to gilve a pref-
erence to qualified tribal members,
based on their political affiliation with
the tribe.
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§162.016 Will BIA comply with tribal
laws in making lease decisions?

Unloss contrary to Federsl law, BIA
will comply with tribal laws in making
decisiona regarding leases, including
tribal laws regulating activities on
leazed land under tribal jurisdiction,
includlng, but not limited to, tribal
laws relating to land use, environ-
mental protection, and historic or cul-
tural preservation,

£162.017 What taxea apply to leases
approved under this part?

(a) Subject only to applicable Federal
law, permanent improvements on the
leased land, without regard to owner-
ship of those improvements, are not
subject to any fee, tax, assessment,
levy, or other charge imposed by any
State or political subdivision of a
State. Improvements may be subject to
taxation by the Indian tribe with juris-
dletion.

{b) Subject only to applicabkle Fedsral
law, activities under a lease conducted
on the leased premises are not subject
to any fee, tax, assessment, levy, or
other charge (e.g., business use, privi-
lege, public utility, excise, gross rev-
enue taxes) imposed by any State or
political subdivision of a State. Activi-
ties may be subject to taxation by the
Indian tribe with jurisdiction.

{c) Subject only to applicable Federal
law, the leasehold or possessory inter-
est 1s not subject to any fee, tax, as-
sessment, levy, or other charge im-
posed by any State or political subdlvi-
slon of a State. Leasehcld or
possessory interests may be subject to
taxation by the Indian tribe with juris-
diction.

§162.018 May tribes administer thls
part on BIA’s behalf?

A tribe or tribal organization may
contract or ¢compact under the Indian
Self-Determination and Education As-
sistance Act (26 U.3.C. 450f el seq.) to
administer any vportion of this part
that is not an approval or disapproval
of a lease document, walver of a re-
quirement for lease approval (Including
put not limited to walivers of fair mar-
ket rental and valuation, bonding, and
insurance), cancellation of a lease, or
an appeal.
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§162.019 May a lease address access to
the leaged premises by roads or
other infrastructure?

A lease may address access te the
leased premiszes by roads or other infra-
structure, a3 long as the access com-
plies with applicable statutory and reg-
ulatory requirements, inciuding 25 CFR
part 169. Roads or other infrastructure
within the leased premises d¢ not re-
quire compliance with 25 CFR part 169
during the term of the lease, unless
otherwise stated in the leaze,

§162.020 May a lease combine tracts
with different Indian landowners?

(a) We may approve a lease that com-
bines multiple tracts of Indian land
into a unit, if we determine that unit-
ization 1s:

(1) In the Indian landowners' hest in-
terest; and

(2) Consistent with the efficlent ad-
ministration of the land.

(b)) For a lease that covers multinle
tracta, the minimum consent reguire-
ments apply to each tract separately.

(c) Unless the lease provides other-
wise, the rent or cother compensation
will be prorated in proportion tc the
acreage each tract contributes to the
entire lease. Once prorated per tract,
the rent will be distributed to the own-
ers of each tract based upon thelr re-
spective percentage interest in that
particular tract.

5162021 What are BIA's responsibil-
ities in approving leases?

{a) We will work to provide assist-
ance to Indian landowners in leasing
thelr land, elther through negotiations
or advertisement.

() We will promote tribal control
and gelf-determination over tribal land
and other land under the tribe's juris-
dletion, including through contracts
and self-governance compacts entered
inte under the Indlan Self-Determina-
tion and Education Assistance Act, as
amendeqd, 25 U.8.C. 450f ei. seq.

(¢} We will promptly respond to re-
guests for BIA approval of leases, as
specified in §§162.340, 162.440, 162.530,
and 162.565,

(d) We will work to ensurse that the
use ¢f the land is consistent with the
Indian landowners' wishes and applica-
e tribal law.

ID: 8963842
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§162.022 What are BIA’s responsibil-
ities in administering and enforecing
leases?

(a) Upon written notifleation from an
Indian landowner thet the lessee has
failed to comply with the terms and
conditions of the leass, we will prompt-
1y take appropriate action, as specified
in §§162.364, 162.464, and 162.589. Nothing
in this part prevents an Indian land-
owner from exercising remedies avail-
able to the Indian landowners under
the leass or applicable Iaw.

(b) We will promptly respond to re-
quesats for BIA approval of amend-
ments, assighments, leasehold mort-
gages, and subleases, as speclfled In
subparts C, D, and E.

{(c) We will respond to Indian land-
owners’ concerns regarding the man-
agement of their land.

{d) We will take emergency action as
needed to preserve the value of the
lang under § 162.024.

§162.023 What if an individnal or enti-
ay talkes possession of or uses In-
ian land without an approved
l?asg or other proper authoriza-
tion

If an individual or entity takes pos-
session of, or uses, Indian land without
a lease and a lease 1z required, the un-
authorized possession or use i3 a tres-
pass. We may take action to recover
possession, including eviction, on be-
half of the Indian landowners and pur-
sue any additional remedies available
under applicable law. The Indian land-
owners may pursue any available rem-
edies under applicable law,

§182.024 May EIA take emergen
tion if Indian land is threatened?

(a) We may take appropriate emer-
gency action if there is a natural dis-
aster or If an individual or entity
causes or threatens to cause Immediate
and significant harm to Indlan land.
Emergency action may include judicial
actioh seeking immediate cessation of
the activity resulting in or threatening
the harm,

{b) We will make reasonable efforts
to notify the individual Indian land-
owners before and after taking emer-
gency action. In all cases, we will no-
tify the Indian landowners after taking

ac-

463

NNRADDA43

Page: 46 of 134




Case: 13-16259

02/03/2014

§162.025

emergency action by actual or con-
structive notice. We will provide writ-
ten notification of our action to the In-
dian tribe exercising jurisdiction over
the Indian land before and after taking
emergency action.

this

§162,025 May decisions under

part be appealed?

Appeals from BIA decisions under
this part may be taken under part 2 of
this chapter, except for desmed approv-
als and as otherwise provided in this
part. For purposes of appeals from BIA
decisions under this part, ‘‘interested
party’’ is defined as any person whose
own direct economle Interest is ad-
versely affected by an action or deci-
sion, Our decision to disapprove a lease
may be appealed only by an Indlan
landowner. Our decision to disapprove
any other lease document may be ap-
pealed only by the Indian landowners
or the lesses.

§162.026 Who can answer guestions
about leasing?

An Indian landowner or prospective
lesses may contact the local BIA realty
office (or of any tribe acting on behalf
of BIA under §162.018) with jurisdiction
pver the land for answers to questions
about the leasing process,

§162.027 What documentation may
BIA require in approving, admin-
istering, and enforcing leases?

{a) We may require that the parties
provide any pertinent environmental
and technical records, reports, and
other information (&.£., records of leass
payments), related to approval of lease
documents and enforcement of leases.

(b) We wlll adopt environmental as-
sessments and environmental Impact
statements prepared by another Fed-
eral agency, Indian tribe, entity, or
peracn under 43 CFR 46.320 and 42 CFR
1506.3, including those prepared under
25 1J,8.C. 4115 and 25 CFR part 1000, but
may require a supplement. We will use
any reasonable evidence that another
Federal agency haa accepted the envi-
ronmental report, Iincluding but not
limited to, letters of approval or ac-
ceptance,

(¢) Upon our request, the parties
must make appropriate records, re-
ports, or information available for our

ID: 8963842
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inspection and duplication. We will
keep confidential any information that
is marked confidential or propristary
and will exempt it from public release
to the extent aliowed by law and 1n ac-
cordance with 48 CFR part 2. We may,
at our discretion, treat a lessee’s fail-
ure to cooperate with such request,
provide data, or grant access to infor-
mation or records as a lease viclation.

£162.028 How may an Indian tribe ob-
:a‘u:l ?information about leases on its
an

Upon request of the Indian tribe with
jurisdiction, BIA will promptly provide
information on the status of leasss on
tribal land, without requilring a Free-
dom of Information Act request,

§162.020 How does BIA pravide notice
to the parties to a lease?

{a) When this part requires us to no-
tify the parties of the status of our re-
view of a lease document (Including
bat not limited to, providing notice to
the parties of the date of receipt of a
lease document, informing the parties
of the need for additional review time,
and informing the parties that a leass
proposal package ig not complete):

{1} For leases of tribal land, we will
notify the lessee and the tribe by mall;
and

(2) For leases of individually owned
Indian land, we will notify the lessee
by meail and, where feasible, the indi-
vidual Indian landowners either by
constructive notice or by mail,

{(b) When this part requires us ¢ no-
tify the parties of our determination to
approve or disapprove a lease docu-
ment, and to provide any right of ap-
peal:

(1) Por leases of tribal land, we will
notify the lessee and the tribe by mail;
and

(2) For leases of individually owned
Indian land, we will notify the lessee
by mail and the individual Indian land-
owners either by constructive notice or
by mail.

Subpart B—Agricultural Leases

$162.101 What key terms do I need to
know for this subpart?

For purpoees of this subpart:
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Adult means an individual who is 18
voars of age or older.

Agricultural land means Indian land
or GGovernment land suited or used for
the production of crops, livestock or
other agricultural products, or Indlan
land suited or uszed for a business that
supports the surrounding agricultural
community.

Agricultural lease means a leass of ag-
riculturzal land for farming and/or graz-
ing purposes.

AFARMA means the American Indian
Agricuitural Resources Management
Act of December 3, 1993 (107 Stat. 2011,
25 U.S.C. 3701 et se¢.), as amended on
November 2, 1834 {108 Stat. 4572).

Assignment means an agreement be-
twoen a tenant and an assignee, where-
by the assignee acquires all of the ten-
ant's rights, and assames all of the ten-
ant's obligations, under a lease.

BIA means the Bureau of Indlan Af-
fairs within the Department of the In-
terior and any trihe acting on behalf of
BIA under §162.109 of this part.

Bond means security for the perform-
ance of certain lease obligations, as
furnished by the tenant, or & guaranty
of such performance as furnished by &
third-party surety.

Day means a calendar day.

Emancipated minor means g person
under i8 years of age who is married or
who is determined by a court of com-
petent jurisdiction to he legally able to
care for himself or herself.

Fair annual rentel means the amount
of rental income that a leased tract of
Indian land would most probably com-
meand in an opan and competitive mar-
ket.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and 1s thus freely alienable by the
feo awner.

Fractionated {ract means & tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein,

Government land means any tract, or
interest thereiln, In which the surface
estate is owned hy the United States
and administered by BIA, not including
tribal lang that has heen reserved for
administrative purposes.

Immediate family means a spouse,
brother, sister, lineal ancestor, lineal

ID: 8963842
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descendant, or member of the house-
heold of an indlvidual Indian landowner,

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status,

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land in trust or restricted sta-
tus.

Individually-owned land means any
tract, or interast therein, in which the
surface estate is owned by an indi-
vidnal Indian in trust or restricted sta-
tua.

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land
that is unlimited or uncertain in duara-
tion, including a life estate,

Lease means a written agresment be-
tween Indian landowners and & tenant
or lessee, whereby the tenant or lessee
is granted & right to possession of In-
dlan 1and, for a specified purpose and
duration. Unless otherwise provided,
the use of this term will also include
permits, as appropriate,

Lessee meana tenant, as defined In
this section.

Life estale means an interest in In-
dian land that is limited, in duration,
to the 1ife of the life tenant holding the
jnterest, or the life of some other per-
SON.

Majority interest means more than
50% of the trust or restricted interests
in a tract of Indian land.

Minor means an individual who is less
than 18 years of age.

Mortgage means a mortgage, deed of
trust or other instrument that pledges
a tenant’'s leasehold Interest as secu-
rity for a debt or other ebligation owed
by the tenant to a lender or other
martgagee.

NEPA means the Natlonal Environ-
mental Policy Act (42 U.5.0. §4321, el
seq.)

Non compos meniis means a person
who has been legally determined by a
court of competent jurisdiction to be of
unsound mind or incapable of man-
aging his or her own affairs.

Permit means a written agreement he-
tween Indlan landowners and the appli-
cant for the permit, also referred to as
a permittee, whereby the permittes is
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granted a revocable privilege to use In-
dian land or Government land, for a
specified purpose.

Remainder means an interest in In-
dian langd that is created at the same
time as & life estate, for the use and en-
toyment of 1ts owner after the life es-
tate terminates.

Restricted land or rvestricied status
megns land the title to which i3 held
by an individual Indian or a tribe and
which can only be alienated or encum-
bered by the owner with the approval
of the Secretary because of limitations
contained in the conveyance instru-
ment pursuant to federal law.

Secretary means the Secretary of the
Interlor or an authorized representa-
tive,

Sublease means a written agreemsnt
by which the tenant grants to an indi-
vidual or entity a right to possession
no greater than that held by the tenant
under the lease.

Surety means one who guarantess the
performance of another.

Tenani means a person or entity who
has acquired & legal right of possession
to Indlan land by a lease or permit
under this part.

Trespass means an unauthorized pos-
session, occupancy or use of Indian
land.

Tribal lond means the surface estate
of land or any interest therein held by
the Unlted States in trust for a tribe,
band, comrunity, group or pusblo of
Indiahs, ahd land that 15 held by a
tribe, band, community, group or pueb-
lo of Indians, subject to federal restric-
tions against alienation or encum-
brance, and Includes such land reserved
for BIA admlristrative purposes when
it is not immediately needed for such
purposes. The term also inecludes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18, 1834 (48
Stat, 984; 25 U.8.C. §478).

Tribal lows means the body of law
that governs land and activities under
the jurisdiction of a tribe, including or-
dinances and other enactments by the
trive, tribal court rulings, and tribal
commeaon law,

Trust land means any tract, or inter-
egt therein, that the United States
holds In trust status for the benefit of
a tribe or individual Indian.

ID: 8963842
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Undivided interest means a fractional
share in the surface estate of Indian
iand, where the surface estate 18 owned
in common with other Indian land-
owWners or fee owners.

Us/We/Cur means the Secretary or
BIA and any tribe acting on behalf of
the Secretary or BIA under §162.110 of
this part.

UUSPAP means the Uniform Standards
of Professional Appraisal Practice, as
promulgated by the Appraisal Stand-
ards Board of the Appraisal Foundation
to establish requirements and proce-
dures for professional real property ap-
pralsal practice,

(66 FR 7100, Jan. 22, 2001, as amended at 77
FE 72474, Dec. 5, 2012]

§162.105 Can iracts with different In-
dian landowners be unitized for ag-
ricultural leasing purposes?

(a) An agricultural lease negotiated
by Indian landowners may cover more
than one tract of Indian land, but the
minimum consent requirements for
leases granted by Indian landowhers
under subparts B through D of this part
will apply to each tract separately. We
may combine multiple tracts into =
unit for leases negotisted or advertised
by as, if we determine that unitization
is in the Indlan landowners' best inter-
ests and consistent with the efficient
administration of the land.

(b} Unless otherwise provided in the
agricultural lease, the remt or other
consideration derived from a unitized
agricultural lease will be distributed
pased on the size of each landowner's
interest in proportion to the acreage
within the entire unit.

{66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Des. B, 2012; 78 FR 19100, Mar, 29,
2013]

§162.106 What will BIA do if posses.
gion is taken without an approved
agricultural lease or other proper
authorization?

(a) If an agricultural lease I3 re-
quired, and possession is taken without
an agricultural lease by a party other
than an Indian landowner of the tract,
we will treat the unauthorized use as a
trespass. Unless we have reason to be-
lieve that the party in possession 1s en-
gaged In negotiations with the Indian
landowners to obtaln an agricultural
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lease, we will take action to recover
possession on behalf of the Indian land-
owners, ahd pursue any additional rem-
edies available under applicable law.

(o) Where a trespass involves Indian
agricultural land, we will also assess
civil penalties and costs under part 168,
subpart I, of this chapter.

[68 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. §, 2012; 78 FR 19100, Mar. 29,
2013]

§162,107 What are BIA’s cbjectives in
anting or approving agricultural
eases?

We will assist Indian landowners in
leaging thelr land for agricultural pur-
poses. For the purposes of §§162.102
through 162.258:

{a) We will assist Indian landowners
in leasing their land, elther through
negotiations or advertisement. In re-
viewlng a8 negotiated lease for ap-
proval, we will defer to the landowners’
determination that the lease is in thelr
best interest, to the maximurn extent
possgible. In granting a lease on the
landowners' behalf, we will obtain a
falr anmnual rental and attempt to en-
sure (through proper notice} that the
use of the land is consistent with the
landowners' wishes. We wlll also recog-
nize the rights of Indian landowners to
use their own land, 80 long as their In-
dlan co-owners are in agreement and
the value of the land is preserved.

(b} We will recognize the governing
authority of the tribe having jurisdic-
tlon over the land to he leased, pre-
paring and advertising leases in accord-
ance with applicable tribal laws and
policies. We will promote tribal control
and self-determination over tribal land
and other land under the {ribe’s juris-
diction, through contracts and self-
governance compacts entered into
under the Indian Self-Determination
and Education Assistance Act, as
amended, 25 U.5.C, §450f el seq.

[66 ¥R 7108, Jan, 22, 2001, o8 amended at 77
FR 72474, Dec. b, 2012]

§162.108 What are BIA's responsibil-
ities in administering and enforcing
agricultural leases?

{g&) We will ensure that tenants meet
their payment obligations to Indian
landowners, through the collection of
rent on behalf of the landowners and

§ 162,109

the prompt initiation of appropriate
collection and enforcement actions, We
will alsc assist landowners in the en-
forcement of payment obligations that
run directly to them, and in the exer-
cise of any negotiated remedies that
apply in addition to specific remedies
made available to us under these or
other regulations,

{b} We will ensure that tenants com-
ply with the operating requirements in
their agricultural leages, through ap-
propriate inspections and enforcement
actions as needed to protect the inter-
ests of the Indian landowners and re-
spond to concerns expressed by them.
We will take immediate action to re-
cover posseasion from treapassers oper-
ating without an agricultural lease,
and take other emergency actlon as
needed to preserve the value of fhe
land.

[66 FR 7109, Jan. 22, 2001, as amended &t 77
TR 72474, Dec. 5, 2012]

$182.109 What laws, other than these
regulations, will apply to agricul-
tural leases grented or approved
under this part?

(a) Agricultural leases granted or ap-
proved under this part will be subject
to federal laws of general applicability
and any specific federal statutory re-
quirements that are not incorporated
in these regulations.

(b) Tribal laws generally apply to
land under the jurisdiction of the tribe
enacting such laws, except to the ex-
tent that those tribal laws are incon-
sigtent with these regulations or other
applicable federal law. These regula-
tions may be superseded or modified by
tribal laws, however, so long as:

(I) The tribal laws are consistent
with the enacting tribe's goveraing
documents;

¢2y The tribe has notified us of the au-
perseding or modifying effect of the
tribal laws,

(8) The superseding or modifying of
the regulation would not viclate a fed-
eral statute or judiclal decision, or
conflict with our general trust respon-
gibility under federal law; and

¢4} The superseding or modifying of
the regulation applies only to tribal
land.
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(¢) State law may apply to agricul-
tural lease disputes or define the rem-
edies available to the Indian land-
owners In the avent of an agricultural
leasa violation by the tenant, if the ag-
ricultural lease so provides and the In-
dian landowners have expressly agreed
t0 the application of state law.

[66 FR 7109, Jan. 22, 2001, as emended at 77
FE 72474, Dec. b, 2012]

$162.110 Can these regulations be ad-
ministered by tribes, on the Sec-
ratary’s or on BIA’s behalf?

Except insofar aa these regulations
provide for the granting, approval, or
enforcement of agricultural leases and
permits, the provisions in these regula-
tions that authorize or require s to
take certain actions will extend to any
tribe or tribal organization that is ad-
ministering specific programs or pro-
viding specific services under a con-
tract or self-governance compact en-
tered into under the Indian Self-Deter-
mination and Education Assistance
Act (25 U.S.C, §450f ef seq.).

[66 FR 7109, Jan. 22, 2001, a8 amended at 77
FR 72474, Dec. 5, 2012)

$162,111 Who owns the records associ-
ated with this subpart?

{2) Records associated with this sub-
part are the property of the United
States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
federal trust function under 25 U.8.C.
§450f et seq., including the oparation of
a trust program,; and

{2} Bvidence the organization, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in the performance of a federal
trust function under this part.

{b) Records associated with this sub-
part not covered by paragraph (a) of
this section that are made or recelved
by a tribe or tribal organization in the
conduct of business with the Depart-
ment of the Interior under this subpart
are the property of the tribe.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dee. 5, 2012]

ID: 8963842
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$182.112 How must records associated
with this part be preserved?

{a) Any organlzation, including tribes
and tribal organizations, that have
records identified in §162.111¢{a) must
preserve the records in accordance with
approved Departmental records reten-
tion procedures under the Federal
Records Act, 44 U.S.C. Chapters 29, 31
and 33 These records and related
records management practices and
safeguards required under the Pederal
Records Act are subject to inspection
by the Secretary and the Archivist of
the United States.

{hy A tribe or tribal organization
should preserve the records identified
in §162.111¢h) for the period of time au-
thorized by the Archivist of the United
States for similar Department of the
Interior records in accordance with 44
U.S8.C. Chapter 33. If a tribe or tribal
organization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from belng
able to adequately document essential
transactions or furnish information
necesgary to protect its legal and fi-
nanclal rights or those of perscns di-
rectly affected by its activities.

§162,113 May decisions wunder this
subpart be appealed?

Yes. Bxcept where otherwise provided
in this subpart, appeals from decisions
by the BIA under this subpart may be
taken pursuant to 25 CFR subpart 2.

(66 FR 7108, Jan. 22, 2001, as amended at 77
FR T2474, Dec. 5, 2012]

GENERAL PROVISIONS

§162,200 What types of leases are cov-
ered by this subpart?

The regulations in this subpart apply
to agricultural leases, as defined in
this part. The regulations in this sub-
part may also apply to business leases
on agricultural land, where appro-
priate,

$162.201 Must sagricultural land be

managed in accordance with a

tribe’s agricultural resource man-
agement plan?

(a) Agricultural land under the juris-

diction of a tribe must be managed in
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accordance with the goals and objec-
tives in any agricultural resource man-
agement plan developed by the tribe, or
by us in close consultation with the
tribe, under ATARMA..

(b)) A ten-year agricultural rescurce
management and monitoring plan must
ba developed through public meetings
and completed within three ysars of
the initiation of the planning activity.
Such a plan must he developed through
public mestings, and be based on the
public meeting records and existing
survey documents, reports, and other
research from federal agencies, tribal
commuhity c¢olleges, and land grant
universities. When completed, the plan
must:

{1) Determine awvallable agricultural
resources;

{2y Identify speclific tribal agricul-
tural resource gosals and chjectives;

(3) Bstablish management objectives
for the resources;

{4) Define critical values of the In-
Qian tribe and its members and ldentify
holistic management objectives; and

(5) ldentify actionz to be taken to
reach established objectives.

(c) Where the regulations in this aub-
part are inconsistent with a tribe's ag-
ricultural resource management plan,
we may walve the regulations under
part 1 of this title, so long as the walv-
er does not violate a federal statute or
judicial decision or conflict with our
generzl trust responsibility under fed-
eral law.

§$162,202 How will tribal laws be en-
forced on agricultural land?

{a) Unless prohibited by federal law,
we will recognize and comply with trib-
al laws regulating activities on agri-
cultural land, including tribzl lawy re-
lating to land use, environmental pro-
tection, and historic or cultural preser-
vation.

(b) Whils the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to agricultural land, we will:

(1) Assist in the enforcement of tribal
laws;

(2) Provide notice of trikal laws to
persons or entities undertaking activi-
tiee on agricultural land, wunder
§162,204(c) of this subpart; and

(3) Require appropriate federal offl-
clals to appear in tribal forums when

§162.203

requested hy the tribe, so long as such
an appearance would not:

(i) Be inconsistent with the restric-
tions on employee testimony set forth
at 43 CFR Part 2, Subpart E;

¢(ii) Censtitute a waiver of the sov-
ereign immunity of the United States;
or

{iii) Authorize or result in & review of
our actions by a tribal court,

(c) Where the regulations in this sub-
part are inconsistent with a tribal law,
but such regulations cannot be auper-
seded or modified by the tribal law
under §162.109 of this part, we may
waive the regulations under part I of
this chapter, so long a3 the walver does
not violate a federal statute or judicial
decislon or conflict with our general
trust responsibility under federal law.

§162.203 When can the regulations in
this subpart be superseded or modi-
fied by tribal laws and leasing poli-
cies?

(ay The regulations in thiz subpart
may be superseded or modified by trib-
al laws, under the circurnstances de-
scribed in §162.109¢(h} of this part,

(b) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
of tribal and individually-owned agri-
¢ultural land, we will:

(I) Waive the general prohibition
against tenant preferences in leases ad-
vertised for hid under §162.212 of this
subpart, by allowing prospective Indian
tenants to match the highest respon-
sible bid (unless the tribal lsasing pol-
icy specifies some other manner in
which the preference must be afforded);

(2) Waive the requirsment that a ten-
ant post a bond under §162.234 of this
aubpart;

{3y Modify the reguirement that a
tenant post a bond in a form described
in §162.235 of this subpart;

(4) Approve leases of tribal land at
rates established by the tribe, as pro-
vided 1n §162,222¢b) of this subpart.

(¢) When speclfically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
of “highly fractionated undivided
heirship lands' (as defined in the tribal
leasing policy), we may walve or mod-
ify the three-month notice requirement
in §162.209(b) of this subpart, so long as:
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(1} The tribal law or leasing policy
adopts an alternative plan for pro-
viding notice to Indian landowners, be-
fore an agricultural lease Is granted by
us on their behalf; and

{2y A walver or modification of the
three-month notice regquirement is
needed to prevent waste, reduce idle
land acreage, and ensure lease lncome
to the Indian landowners,

¢d) Tribal leasing policles of the type
described in paragraphs {b) through {¢)
of this section will not apply te Indi-
vidually-owned land that has been
made exempt from such laws or poli-
cies under §162.205 of this subpart.

§162.204 Must notice of applicable
tribal laws and leasing policies be
provided?

ay A tribe must provide us with an
official copy of any tribal law or leas-
ing policy thaf supersedes or modifies
these regulations under §§162.108 or
162.208 of this part. If the tribe has not
already done so, we will provide notice
of such a tribal law or leasing pollcy to
affected Indian landowners and persons
or entities undertaking activities on
agricultural land. Such notice will be
provided in the manner described in
paragraphs (b) through (¢} of this sec-
tion.

{b) We wlill provide notice to Indlan
landowners, as to the superseding or
modifying effect of any tribal leasing
policy and their right to exempt their
land from such a policy. Such notice
will be provided by:

(1) Written notlee included in a no-
tlce of our intent to lease the land,
issued under §162.209(b) of this subpart;
or

{2) Public notice posted at the tribal
community bullding or the United
States Post Office, or published irp the
local newspaper that serves the ares in
which the Indian owners’ land Is lo-
cated, at the time the tribal leasing
policy is adopted.

{3y We will provide notice to persons
or entities undertaking activities on
agricultural land, 28 to the general ap-
plicability of tribal laws and the super-
sading or modifying effect of particular
tribal laws and leasing policles. Such
notice will be provided by:
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(1) Written notice included in adver-
tisements for lease, Issued under
§162.212 of this subpart; or

(2) Public notice posted at the tribal
community bullding or the United
States Post Office, or published in a
local newspaper of general circulation,
at the time the trihal law ls enacted or
the leasing polley adopted.

£162.206 Can individual Indian land-
owners exempt their agrienltural
land from certain tribal leasing
policies?

{a) Individual Indian landowners may
exempt their agricultural land from
the application of a tribal leasing pol-
loy of a type described in §I62.203(b)
through {c} of this subpart, if the In-
dian owners of at least 50% of the trust
or restricted interests in the land sub-
mit a written objection to us hefore &
lease i3 granted or approved,

(b} Upon our receipt of a written ob-
jection from the Indian landowners
that satisfies the requirements of para-
graph (a) of thig section, we will notify
the tribe that the owners’ land has
been exempted from a specific tribal
leasing policy. If the exempted land is
part of 2 unitized lease tract, such land
will be removed from the urit and
leased separately, if appropriate.

(¢) The procedures described In para-
graphs (a) and (b) of this section will
also apply to withdrawing an approved
exemption,

How TO OBTAIN A LEASE

§162.208 Can the terms of an agricul-
tural lease bhe negotiated with the
Indian landowners?

An agricultural lease may bhe ob-
tained through negotiation, We will as-
sist prospective tenants in contacting
the Indian landowners or their rep-
resentatives for the purpose of negobi-
ating a lease, and we will assist the
landowners in thoss negotiations upon
request.

§162.207 When can the Indian Iand-
owners grant an agricultural lease?

(a) Tribhes grant leases of tribally-
owned agricultural land, including any
tribally-owned undivided Iinterest(s) in
a fractionated tract, subject to our ap-
proval. Where tribal land iz subject to
a land assignment made to a tribal
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member or some other individual under
tribal law or c¢ustom, the individual
and the tribe must both grent the
lease, subject Lo cur approval.

(b} Adult Indian owners, or emanci-
pated minors, may grant agricultural
legses of their land, including undi-
vided interests in fractionated tracts,
subject to our approval.

(c) An agricultursl lease of a
fractionated tract may be granted by
the owners of a majorlty interest In
the tract, subject to our approval. Al-
though prior notice to non-consenting
individual Indian landowners s gen-
erally not needed prior to our approval
of such a lease, a right of first refusal
must be offered to any non-consenting
Indian landowner who 18 using the en-
tire lease tract at the time the lease is
entered Into by the owners of a major-
ity inferest. Where the owners of a ma-
jority interest grant such a lease on be-
half of all of the Indian owners of a
fractionated tract, the non-consenting
Indian landowners must receive a fair
annual rental.

{(d) As part of the negotiation of a
lease, Indian iandowners may advertise
their land to identify potential tenants
with whom to negotiate,

§162.208 Who can represent the In-
dian landowners in negotiating or
granting an agricultural lease?

The following individuals or entities
may represent an individnal Indlan
landowner:

{a) An adult with custoedy acting on
behalf of his or her minor children:

(b) A guardian, conservator, or other
fiduciary appointed by & court of com-
petent jurisdiction to act on behalf of
an individuzl Indian landowner;

{c) An adult or legal entity who has
been given a written power of attorney
that:

{1y Meets all of the formal require-
ments of any applicable trihal or state
law;

(2) Identifies the attorney-in-fact and
the land to he leased; and

(8) Describes the scope of the power
granted and any limits theraon,

§162.209 When can BIA grant an agri-
cultural lease on behalf of an In-
dian landowner?

(a) We may grant an agricultural
lease on behalf of:
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(1} Individuals who are found to be
non compos mentis by a court of com-
petent jurisdiction;

(2) Orphaned minors;

{3} The undetermined heirs and devi-
soes of daceased Indlan owners;

(4y Indivliduals who have given us a
written power of attorney to lease
their land; and

{5y Individualz whose whereabouts
are nnknown to ug, after reasonable at-
tempts are made to locate suck indi-
viduals; and

(8) The individual Indlan landowners
of fracticnated Indian land, when nec-
essary to protect the interests of the
{ndividugl Indian landowners.

(b) We may pgrant an agricultural
lease on behalf of all of the Individusal
indian owners of a fractionated tract,
where;

(1) We have provided the Indian land-
owners with written notice of our i{n-
tent to grant a lease on their behalf,
but the Indian landowners are unable
to agree upon a lease during a three-
month negotiation pericd immediately
following such notice, or any other no-
tice period established by a tribe under
§162,203(¢) of this subpart; and

{2) The land is not bkelhg nsed by an
Indlan landowner under §162.104(b) of
this part.

$162.210 When can BIA grant a permit
covering agricultural land?

(a) We may grent a2 permit covering
agricultural land in the same manner
as we would grant an agricultursal lease
under §162.209 of this part. We may also
grant a permit on hehalf of Individual
Indian landowmers, without prier no-
tice, if it 18 impractical to provide no-
tice to the owners anhd no substantial
injury to the land will occur.

(b} We may grant a permit covering
agricultural land, but not an agricul-
tural lease, on government land,

{cy We will not grant a permit on
tribal agricultural land, but a tribe
may grant a permit, subject to our ap-
proval, in the same manner as it would
grant a lease under §162.207(a) of this
subpart.
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§162.211 What type of wvaluation or
evaluation methods will be applied
in estimating the fair annual rental
of Indian land?

(a) To suppert the Indian landowners
in their negotiations, and to assist in
our conslderation of whether an agri-
cultural lease Is in the Indian land-
owners’ best interest, we must deter-
mine the falr annunal rental of the land
prior to our grant or approval of the
lease, unless the land may be leaged at
less than a fair annual rental under
§162.222(h) through () of this subpart,

(b) A fair annual rental may be deter-
mined by competitive bidding, ap-
praisal, or any cother appropriate valu-
ation method. Where an appraisal or
other valuation 1s needed to determins
the fair annual rental, the appraisal or
valuation must be prepared in accord-
ahce with USFAP,

§162.212 When will the BIA advertise
Indian land for agricultural leases?

(a) We will generally advertise Indian
land for agricultural leasing:

(1) At the request of the Indian land-
OWners; or

(2) Before we grant a lsase under
§162.209(1x) of this subpart.

(b) Advertisements wlill provide pro-
spective tenants with notice of any su-
perseding tribal laws and leasing poli-
cles that have been made applicable to
the land under §§162.109 and 162,203 of
this part, along with certain standard
terms and conditions to be included in
the lease, Advertizsements will prohibit
tenant preferences, and bidders at lease
sales will not be afforded any pref-
erence, unless a preference in favor of
individual Indians is required by a su-
perseding tribal law or leasing poliey.

{¢) Advertisements will require
sealed bids, and they may also provide
for further competitive bidding among
the prospective tenants at the conclu-
sion of the bid opening. Compsetitive
bidding should be supported, at a min-
imum, by a market study or rent sur-
vey that {s consiztent with USPAP,

§162.213 What supporting documents
must be provided prior to BIA's
ant? ar approval of an agricuitural

ease

{ay If the temant is a corporation,
partnership or other legal entity, it
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must provide organizational and finan-
cial documents, as needed to show that
the lease will be enforceable against
the tenant and the tenant will be able
to perform all of its lease obligations,

(h) Where a bond 1s reguired under
§162.234 of this subpart, the bond must
be furnished bsfore we grant or approve
the lease.

(¢) The tenant must provide enviren-
mental and archaeclogical reports, sur-
veys, ahd site assessments, as needed
to document compliance with NEPA
and other applicable federal and tribal
land use requirements.

5162.214 How and when will BIA de-
cide whether to approve an agricul-
tural leage?

(a) Before we approve a lease, we
must determine in writing that the
lease is in the best interest of the In-
dian landowners. In making that deter-
mination, we will:

(1) Review the lease and supporting
documents;

(2) Identify potential environmental
impacts and ensure compllance with
all applicable environmental laws, land
use laws, and ordingnces (inc¢luding
preparation of the appropriate review
documents under NEPAY,

(3} Assure ourselves that adequate
consideration has been given, ag appro-
priate, to:

{1) The relationship bstween the use
of the leased prernises and the use of
neighboring lands;

¢ii) The height, qualify, and safety of
any structures or other facilities to he
constructed on the leased promises;

(1ii) The avallability of police and
fire protection, utilities, and other es-
sential community services;

v} The avallability of judicial fo-
rums for all criminal and civil matters
arising on the leased premises: and

{v} The effect on the environment of
the proposzed land use.

{4) Require any lease modifications
or mitigation measures that are needed
to satisfy any requirements of this sub-
part, or any other federal or tribal land
use requlrements,

{b) Where an agricultural lease isin a
form that has praviously been accepted
or approved by usg, and 11 of the docu-
ments needed to support the findings
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required by paragraph (a) of this sec-
tion have been received, we will decide
whether to approve the lease within 30
days of the date of our recsipt of the
lease and supporting documents. If we
decide to approve or disapprove a leass,
we will notify the parties immediately
and advise them of their right to ap-
peal the decision under part 2 of this
chapter. Coples of agricultural leases
that have been approved will be pro-
vided o the tenant, and made available
to the Indian landowners upon request.

§162.215 When will an agricultural
lease be effective?

Unless otherwise provided in the
lease, an agricultural lease will be ef-
fective on the date on which the lease
is approved by us. An agricultural lease
may be made effective on some past or
future date, by agreement, but such a
lease may not be approved more than
one year prior to the date on which ths
leage term 1s to commenca.

$162.216 When will a BIA decision to
approve an agricultural lease be ef-
fective?

Our decision to approve an agricul-
tural lease will be effective Iimme-
diately, notwithstanding any abppeal
that may be filed under part 2 of this
chapter,

§162.217 Must an agricultural lease or
permit be recorded?

(a) An ggricultural lease or parmit
must be recorded in our Land Titles
and Records Office with jurisdiction
over the land. We will record the lease
or permit immedlately following our
approval under this subpart.

{b) Agricultural leases of tribal land
that do not require our approval, undsr
§162.102 of this part, must be recorded
by the tribe in our Land Titles and
Records Office with jurisdiction over
the land,

LEASE REQUIREMENTS

$182.218 Is there a standard agricul-
tural lease form?

Based on the need for flexibility in
advertising, negotiating and drafting of
appropriate lease terms and conditions,
there Is no standard agricultural lease
form that must be used. We will asslst
the Indian landowners in drafting lease
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provisions that conform to the require-
ments of this part.

§162.219 Are there any provisions that
inust?be included in an agricultural
ease

In addition to the other requlrements
of this part, =21l agricultural leazes
must provide that:

¢a) The obligations of the tenant and
its sureties to the Indian landowners
will also be enforceabls by the United
States, so long as the land remains in
trust or restricted status;

{b) Nothing contained in this lease
shall operate to delay or prevent a ter-
mination of federal trust reaponsibil-
itles with respect to the land by the
izsuance of a fee patent or otherwise
during the term of the lease; however,
such termination shall not serve to ab-
rogate the lease. The owners of the
land and the lessee and his surety or
sureties shall be notified of any such
change in the status of the land;

{¢) There must not be any unlawful
conduct, creation of a nulsance, illegal
activity, or negligent use or waste of
the leased premises; and

¢d)} The tenant must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements,
including tribal laws and leasing poli-
cles.

$162.220 Avre there any formal require-
ments that must be satisfied in the
execution of an agriculiural lease?

() An agricultural lease must iden-
tify the Indian landowners and thelir
respective interests in the leased pram-
ises, and the lease must be granted by
or on behalf of each of the Indian land-
owners. One who eXecutes a lease in a
representative capacity under §162.208
of this subpart must identify the owner
being represented and the authority
under which such action is belng
taken.

(b) An agricultural lease must be exe-
cuted by individualz having the nec-
egzary capacity and authority to bind
the tenant under applicable law.

(¢) An agricultural lease must in-
clude a cltation of the provislons in
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this subpart that authorize our ap-
proval, along with a citation of the for-
mal documents by which such author-
ity has been delegated to the officlal
taking such action.

§162.221 How should the land be de-
scribed in an agricultural lease?

An agricultural lease should describe
the leased premises by reference to &
public or private survey, if possible. If
the land cannot be so described, the
lease must Include a legal description
or other description that is sufflcient
to identify the leased premises, subject
to our approval, Where there are undi-
vided interests owned in fee status, thse
aggregate portion of trust and re-
stricted interests should be identified
in the description of the leased prem-
izes.

§162.222 How much rent must be paid
under an agricultural lease?

(a) An agricultural lease must pro-
vide for the payment of a fair annual
rental at the begihning of the lease
term, unless a lesser amount is per-
mitted under paragraphs (b) through
{(dy of this section. The tenant’s rent
payments may be:

(1) In fixed amoungs; or

(2) Based on a share of the agricul-
tural products generated by the lease,
or a percentage of the income to be de-
rived from the sale of such agricultural
products,

(b) We will approve an agricultural
lease of trikal land at a nominal rent,
or at less than a falr annual rental, if
such a rent is negotiated or established
by the tribpe.

{¢) We willl approve an agricultural
leaze of individually-owned land at a
rneminal rent or at less than a fair an-
nual rental, if:

(1) The tenant is a member of the In-
dlan landowner’s immediate family, or
a co-owner in the lease tract,; or

{2) The tenant i2 a cooperative or
other legal entity in which the Indian
landowners diregtly participate in the
revenues or profits generated by the
lease,

{d) We will grant or approve a lease
at less than a fair annual rental, as
previously determined by an appraisal
or some other appropriate valuation
method, {f the land 1s subsequently ad-
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vortised and the temant is the highest
respongible bidder.

§162.223 Must the rent be adjusted
under an agricultural lease?

{a) Except as provided in paragraph
(c) of this section, an agricuitural lease
must provide for ene or more rental ad-
justments If the lease tarm runs more
than five years, unless the lease pro-
vides for the payment of:

(1) Less than & fair annual rental, as
permitted under §162.222(h) through (¢)
of this part; or

(2) A rental based primarily on a
share of the agricultural products gen-
erated by the lease, or a percentage of
the income derived from the sale of ag-
ricultural products.

(h) If rental adjustments are re-
guired, the lease must specify:

(1) How adjustments are made,

{2} Who makes the adjustments;

(3} When the adlustments are effec-
tive; and

(4) How disputes about the adjust-
ments are resolved.

(¢) An agricultural lease of tribal
land may run for a term of more than
five years, without providing for a
rental adjustment, if the tribe estab-
lishes such & policy under §162.203(b)4)
and negotiates such a lease.

£162.224 When ara rent Tayments due
under an agricultural lease?

An agricultural lease must specify
the dates on which all rent payments
are due. Unless otherwise provided in
the lease, rent payments may not be
made or accepted more than one year
in advance of the due date. Rent pay-
ments are due at the time apecified in
the lease, regardless of whether the
tenant receives an sdvance billing or
other notice that a payment is due,

£162.225 Will untimely rent payments
made under an agricultural lease
be subject to interest charges or
late payment penalties?

An agricultural leage must specily
the rate at which interest will acerue
on any rent payment nct made by the
due date or any other date specified in
the lease. A lease may also identify ad-
ditional late payment pensalties that
will apply if a rent payment is not
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made by a specified date. Unless other-
wise provided in the lease, such inter-
est charges and late payment penalties
will apply in the absence of any spe-
cific notice to the tenant from us or
the Indlan landowners, and the faflure
to pay such amounts will be treated as
a lease vieclation under §162.251 of this
subpart.

§162.226 To whom can rent payments
be made under an agricultural
lease?

{a} An agricultural lease rmust specify
whether rent payments will be made
directly to the Indian landownets or o
us on behalf of the Indian landowners.
If the lease provides for payment to be
made directly to the Indian land-
owners, the lease must also require
that the tenant retaln specific docu-
mentation evidencing proof of pay-
ment, such ag canceled checks, cash re-
celpt vouchers, or coples of money or-
ders or cashier's checks, consistent
with the provisions of §§162.112 and
162.113 of this part.

(h) Rent payments made directly to
the Indian landowners must be made to
the parties specified in the lease, un-
legss the tenant recelves notice of a
change of ownership, Unless otherwise
provided In the lease, rent payments
may not be made payable directly to
anyone other than the Indian land-
owners,

(c) A lease that provides for rent pay-
ments to be made directly to the In-
dian landowners must also provide for
such payments to be suspended and the
rent thereafter paid to us, rather than
directly to the Indian landowners, if:

(1) An Indian landowner dles;

(2) An Indian landowner requests
that payment be made to us:

{3) An Indian landowner is found by
us to be in need of assistence In man-
aging his/her financial affairs; or

{4) We determine, in our discretion
and after consultation with the Indlan
landowner{s), that direct payment
should he discontinued.

§162,227 What form of rent payment
can be accepied under an agricul-
tural lease?

(a) When rent payments are made di-
rectly to the Indian landowners, the
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form of payment must be acceptable to
the Indian landowners,

{(b) Payments made to us may be de-
livered in person or by msil, We will
not sceept cash, foreigh currency, or
third-party c¢hecks. We will accept:

{1} Personal or business checks drawn
on the account of the tenant;

(2) Money orders;

(3) Cashler’'s checks;

(4) Certified checks; or

{5y Electronic funds transfer pay-
ments.

§162,228 What other types of pay-
ments are reguired under an agri-
cultural lease

(a) The tenant may be required to
pay additional fees, taxes, andfor as-
sessments associated with the use of
the land, as determined by the tribe
having jurisdiction over the land, The
tenant must pay these amounts to the
appropriate tribal official.

{h) Except as otherwise provided in
part 171 of this chapter, {f the leased
premises are within an Indian Irriga-
tion project or drainage district, the
tenant must pay all operation and
maintenance charges that accrue dur-
ing the lease term. The tenant muast
pay these amounts to the appropriate
officlal in charge of the Iirrigation
project or dralnage district. Fallure to
make such payments will conatitute &
violation of the lease under §162.251,

§162.229 How long can the term of an
agricultursl lease run?

(a) An agricultural lease must pro-
vide for a definite lease term, specl-
fying the commencement date. The
commencement date of the lease may
not be more than one yesar after the
date on which the lease la approved.

() The lease term must be reason-
able, given the purpose of the lease and
the level of investment resquired. Un-
less otherwise provided by statute, the
maximum term may not exceed ten
vears, unless a substantial investment
in the improvement of the land s re-
quired. If such a substantial invest-
ment 18 required, the maximum term
may be up to 25 years.

(¢} Where all of the trust or re-
stricted interests In a tract are owned
by a deceased Indian whose helrs and
devisees have not yet been determined,
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the maximum term may not exceed
two years.

(dY An agricultural lease may not
provids the tenant with an option to
ronew, and such & lease may not bs re-
newed or extended by holdover.

$162.230 Can an agricultural lease be
amended, assigned, sublet, or mort-
gaged?

(a) An agricultural lease may author-
ize amendments, assignments, sub-
leases, or mortgages of the leasehold
interest, but only with the written con-
sent of the partles to the lease in the
same manner the original lease was ap-
proved, and our approval., An attempt
by the tenant to mortgage the lease-
hold interest or authorize possession
by another party, without fhe nec-
ossary consent and approval, will be
treated as a leagse violation wunder
§162.251 of this subpart.

{b) An sgricultural lease may author-
ize us, one or more of the Indian land-
owners, or a designated representative
of the Indlan landowners, to consent to
an amendment, assignment, sublease,
mortgage, or other type of agreement,
on the landowners' hehalf, A des-
ignated landowner or represehtative
may noi negotlate or consent to an
amendment, asgignment, or sublease
that would:

(1) Reduce the rentals payablie to the
other Indlan landowners; or

(2) Terminate or modify the term of
the lease.

(c) Where the Indian landowners have
not designated a representative for the
purpose of counsenting to an amend-
ment, agsighment, sublease, mortgage,
or other type of agreement, such con-
sent may be granted hy or or behalf of
the landowners in the same manner as
a new leass, under §§162.207 through
162.209 of this subpart.

§162.281 How can the land be nsed
under an agriculiural lease?

(a} An agricultural lease must de-
soribe the authorized uses of the leased
premises. Any use of the leased prem-
ises for an unauthorized purpose, or a
fallure by the tenant to maintain con-
tinuous operations throughout the
lease term, will be treated as a leasse
viclation under §162.251 of this subpart.
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(b) An ggricultural lease must re-
quire that farthing and grazing oper-
ations be conducted in accordance with
recognized principles of sustalned yield
management, integrated resource man-
agement planning, sound conservation
practices, and other community goals
as oxpressed in applicable tribal laws,
leasing policles, or agricultural re-
gource management plans. Appropriate
stipulations or conservation plans
must be developed and Incorporated in
all agricultural leases,

§162.232 Can improvementis be made
under an sgricultural lease?

An agricultural lease must generally
describe the type and location of any
improvements to be constructed by the
lesses, Unless otherwise provided in the
leass, any specific plans for the con-
struction of those improvements will
not reguire the consent of the Indian
owners or our approval,

162,233 Who will own the improve-
ments made under an agricultural
lease?

(@) An agricultural lease may specify
who will own any (mprovements con-
structed by the tenant, during the
lease term. The lease must indicate
whether any improvements con-
structed by the tenant will remsain on
the leased premises upon the expira-
tion or termination of the lease, pro-
viding for the improvements to either:

{1) Remain on the leased premises, In
a condition satisfactory to the Indian
landowners and us; or

(2) Be removed within a time pericd
specified in the lease, at the tenant's
oxpense, with the leased premises to be
restored as close as possible to thelr
condition pricr to construction of such
improvements.

{b} If the lease allows the tenant to
remove the improvements, {t rust also
provide the Indian landowners with an
option to walve the removal require-
ment and take possession of the Im-
provements If they are not removed
withia the specified time pericd. If the
Indian landowners choose hot Lo exer-
cigse this option, we will take appro-
priate enforcement action to ensure re-
moval at the tenant's expense.
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$162.234 Must a tenant provide a bond
under an agricultural lease?

Unless otherwlise provided by a tribe
under §162.2038 of this subpart, or
walved by us at the request of the own-
ers of a majority interest in an agricul-
tural lease tract, the tenant must pro-
vide a bond to secure:

¢a) The payment of one year’'s rental;

(b} The construction of any required
improvements;

{¢) The performance of any addl-
tional lease obligations, including the
payment of operation and maintenance
charges under §162.228(b) of this sub-
part; and

{d) The restoration and reclamation
of the leased premises, t¢ thelr condi-
tion at the commencement of the leass
term or some other specified condition.

§162.235 What form of bond can be ac-
cepted under an agricultural lease?

{a) Except as provided in paragraph
tb) of this section, a bond must be de-
posited with us and madse payable only
to us, and such a bond may not be
modified or withdrawn without our ap-
proval. We will only accept a bond in
one of the followlng forms:

(1) Cash,

(2) Negotiable Treasury securities
that:

(1) Have a market value at least
equal to the bond emount; and

(11) Are accompanied by a statement
granting full authority to us to sell
such securities in case of a violation of
the terms of the lease,

(3) Certificates of deposit that indi-
cate on their face that our approval is
reguired prior to redemption by any
party;

(4) Irrevocable letters of credit issued
by federally-insured financial institu-
tions authorized to do business in the
United States., A letter of credit must:

(1) Contaln a clause that grants us
the authority to demand irmmediate
payment If the btenant violates the
lease or fails to replace the letter of
credit at least 30 days prior to its expi-
ratlon date;

(i1) Be payable to us;

(1ii) Be 1irrevocable during its term
and have an initial expiration date of
not less than one year following the
date of issuance; and
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(Iv) Be autematically renewabla for a
period of not less than one year, unless
the issulng financial [nstitution pro-
vides us with written notice that it
will not be renewed, at least 50 cal-
endar days before the letter of credit’s
expiration date,

(6) A surety bond issued by a com-
pany approved by the U.8. Department
of the Treasury; or

{68) Any other form of highly liguid,
non-volatile security that is easily con-
vertible to cash and for which our ap-
proval i3 required prior to redemption
by any party.

{b} A tribe may accept and hold any
form of bond described in paragraph (a)
of this section, to secure performance
uander an agricultural leass of tribal
land.

§162.236¢ How will a cash bond be ad-
ministered?

(a) If a cazh beond iz submitted, we
will retain the funds in an account &s-
tablished in the name of the tenant.

(b) We will not pay interest on a cash
performance hond,

{¢) If the hond is not forfeited under
§162.252¢a) of this aubpart, we will re-
fund the bond to the tenmant upon the
expiration or termination of the lease.

§162.237 What insurance is required
under an agricultural lease?

When, necessary to protect the inter-
ests of the Indian landowners, an agri-
cultural lease must require that a ten-
ant provide insurance, Such insurance
may include property, crop, llability
and/or casualty insurance. If insurance
is required, it must identify both the
Indian landowners and the United
States as insured parties, and be suffi-
cient to protect all insurable Improve-
ments on the leased premises,

$162.238 What indemnities are re-
guired under an agricultural lease?

(a) An agricultural lease must re-
quire that the tenant indemnify and
hold the United States and the Indlan
landowners harmless from any loss, li-
ability, or damages resulting from the
tenant’s use or vcoupation of the leased
premises, unless:

(1) The tenant would be prchibited by
law from making such an agreement;

477

NNRADDS57

Page: 60 of 134




Case: 13-16259

02/03/2014

§162.23%

or (2 The interests of the Indian land-
owners are adequately protected by in-
surance.

{b) Unless the tenmant would be pro-
hibited by law from making such an
agreement, an agricultural lease must
specifically require that the tenant in-
demnify the United States and the In-
dian landownetrs against all liabilities
or costs relating to the use, handling,
treatment, removal, storage, transpor-
tation, or disposal of hazardous mate-
rials, or the release or discharge of any
hazardous materials from the leased
premises that ocours during the lease
term, regardless of fault.

§162.239 How will payment rights and
obligations relatinieto agricultural
land be alloecated between the In-
dian landowners and the tenant?

(a) Unless otherwise provided in an
agricultural lease, the Indian land-
ownerg will be entitled to recelve any
settlement funds or other payments
arlsing from certain actions that di-
minish the value of the land or the im-
provements thereon. Such payments
may Iinclude (but are not limited ta):

(1) Insurance proceeds;

(2) Trespass damages; and

(3) Condemnation awards.

(b) An agricultural lease may provide
for the tenant to assume certain cost-
share or other payment obligations
that have attached to the land through
past farming and grazing operations, so
long as those obligations are specified
in the lease and considered in any de-
termination of falr annual rental made
under this subpart.

§162.240 Can an agricultural lease
provide for negotiated remedies in
the event of a violation?

(a) A lease of tribal agricultural land
may provide the tribe with certain ne-
gotiated remedies in the event of a
lease violation, including the power to
terminate the lease. An agricultural
lease of lndividually-owned land may
provide the Individual Indlan land-
owners with similar remedies, so long
as the lease alsg specifies the manner
in which those remedies may be exer-
clsed by or on behalf of the landowners.

{by The negobiated remedies de-
scribed in paragraph (a) of this section
will apply in addition to the cancella-
tlon remedy available to us under
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§162.252(c) of this subpart. If the leaze
specifically authorizes us to exercise
any negotiated remedies on behalf of
the Indian landowners, the exerclse of
such remedies may substitute for can-
cellation,

(c) An agricultural lease may provide
for lease disputes to be resolved in trib-
al court or any other court of com-
petent jurisdiction, or through arblitra-
tion or some other alternative dispute
resolution method. We may not be
bound by decisions made in such fo-
rums, but we will defer to ongoing pro-
ceedings, as appropriate, in deciding
whether to exercise any of the rem-
edies avallable te us under §162.252 of
this subpart.

LEASE ADMINISTRATION

§162.241 Will administrative fees be
charged for actions relating to agri-
cultural leases?

(a) We will charge an administrative
fee each time we approve an agricul-
tural lease, amendment, assignment,
sublease, mortgage, or related docu-
ment. These fees will ba pald by the
tenant, assignes, or subtenant, to cover
our costs in preparing or processing the
documents and administering the
lease.

(b) Except as provided I{n paragreph
(¢) of this section, we will charge ad-
ministrative fees based on the rent
payable under the lease. The fee will be
3% of the annual rent payable, includ-
ing any percentage-based rent thabt can
be reasonably estimated,

{¢} The minimum administrative fee
iz $10.00 and the maximum administra-
tive fee is $500.00, and any administra-
tive fees that have been paid will be
non-refundable. However, we may
waive all or part of these adminlstra-
tive fees, in our discretion.

(@) If all or part of the expenses of
the work are pald from tribal funds,
the tribe may establish an additional
or alternate schedule of fees,

§162.242 How will BIA decide whether
to approve an amendment to an ag-
ricultural lease?

We will approve an agricultural lease
amendment if:

(a) The required consents have been
obtained from the parties to the lease
under § 162.230 and any suraties; and
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{b) We find the amendment to be in
the best Interest of the Indian land-
owners, under the standards set forth
in §162.213 of this subpart.

§162.243 How will BIA decide whether
to approve an asvignment or sub-
lease under an agricultural lease?

(&) Wo will approve an asslgnment, or
sublease under an agricultural lease if:

{1y The required consents have hesn
cbtained from the parties to the lease
under §162.230 and the tenant’s sure-
ties;

() The tenant is not in viclation of
tha lease:

{2) The assignee agrees to be boungd
by, or the subtenant agrees to be sub-
ordinated to, the terms of the lease;
and

(4} We find no¢ compelling reason to
withhold our approval in order ta pro-
tect the best interests of the Indian
OWNErs.

(h) In making the finding required by
paragraph (a)(4) of this section, we will
consider whether:

{1) The Indian landowners should re-
celve any {hcome derived by the tenant
from the assignment or sublease, under
the terms of the lease;

(2) The proposed use by the assignee
or subtemant will require an amend-
ment of the lease;

{3) The value of any part of the leased
premises not covered by the assign-
ment or sublease would be adversely af-
fected; and

(4) The assignee or subtenant has
honded 1ts performance and provided
supporting documents that dem-
onstrate that the lease ot sublease will
be enforceable against the assignee or
subtenant, and that the assignee or
subtenant will be able to perform Its
obligations under the lease or sublease,

§162.244 How will BIA decide whether
to approve a leasehold morigage
under an agricultural lease?

{a) We will approve a legsehold mort-
gage under an agricultural lease if:

{1} The required consents have heen
obtained from the parties to the lease
ander §162.230 and the tonant's sure-
ties;

(2) The mortgage covers only the ten-
ant's interest In the leased premises,
and no unrelated collateral;
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(3) The loan being secured by the
mortgage will be used only In connec-
tion with the development or use of the
leased premises, and the mortgage does
not secure any unrelated debts owed by
the tenant to the mortgagee; and

{4) We find no compelling reason to
withhold our approveal in order to pro-
tect the best interests of the Indian
landowners.

(b} In making the finding required by
paragraph (2)4} of this section, we will
consider whether:

{1} The tenant's ability to comply
with the lesse would be adversely af-
fected by any new loan abiigations;

(2) Any lease provisions would be
modified by the morigage;

{3) The remedies available to us or to
the Indian landowners would be limited
(beyond any additional notice and cure
rlghts to be afforded to the mortgages),
in tha event of a lease viclation; and

(4) Any rights of the Indlan land-
owners would be subordinated or ad-
versely affected in the event of a loan
default by the tenant.

§182.245 When will a BIA decision to
approve an amendment, assign-
ment, sublease, or mortgage under
an agricultural lease be effective?

Qur decision to approve an amend-
ment, assignrment, sublease, or mort-
gage under an agricultural lease will be
effactive immediataly, notwith-
standing any appeal that may be filed
under part 2 of this chapter. Copiss of
approved documents will be provided to
the party requesting approval, and
made available to the Indian land-
owners upoen request.

§$162.248 Must an amendment, assign-
ment, sublease, or morigage ap-
proved under an agricultural lease
be recorded?

An amendment, assignment, sub-
lease, or mortgage approved under an
agricultural lease must be recorded in
our Land Titles and Records Office
that has jurisdictlon over the leased
premises. We will record the document
immediately followlng our approval
under this subpart.
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LEASE ENFORCEMENT

$162.247 Will BIA notify a tenant
when a rent payment is due under
an agricultural lease?

We may lssue bills or inveices to a
tenant in advance of the dates on
which rent payments are due under an
agricultural lease, but the tenant's ob-
ligation to make such payments in a
timely manner will not be excused if
such bills or invoices are not delivered
or received.

§162.248 What will BIA do if rent pay-
ments are not made in the time and
inann?er required by an agricultural

ease

(a) A tenant's failure to pay rent in
the time and manmer required by an
agricultural leass will be a viclation of
the lease, and a notice of violation will
be issued under § 162.2561 of this subpart.
If the lease requires that rent pay-
ments be made to us, we will send the
tenant and its sureties a notice of vio-
lation within five business days of the
date on which the rent payment was
due. If the lease provides for payment
directly t¢ the Indian landowners, wo
will send the tenant and its sureties a
notice of violation within five business
days of the date on which we receive
actual notice of non-payment from the
landowners.

(b) If a tenant fails to provide ade-
quate proof of payment or cure the vie-
lation within the requisite time pericd
described in §162.251¢b} of this subpart,
and the amount due iz not in dispute,
we may immedlately take action {0 re-
cover the amount of the unpaid rent
and any associated interest charges or
late payment penalties. We may also
cancel the lease under §162.252 of thiz
subpart, or invoke any other remedies
available under the lease or applicable
law, including collection on any avail.
able bond or referral of the debt to the
Department of the Treasury for collec-
tion. An action to recover any unpaid
amounts will not be conditioned on the
prior cancellation of the lease or any
further notice to the tenant, nor will
such an action be precluded by a prior
cancellation.,

{e) Partial payments may be accept-
ed by the Indian landowners or us, but
acceptance will not operate as a waiver
with respect to any amounts remaining
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unpald or any other existing leass vio-
lations. Unlezsz otherwise provided in
the lease, overpayments may be cred-
ited as an advance against future rent
payments, or refunded.

(d) If a perscnal or business check is
dishonored, and a rent payment s
therefore not made by the due date, the
failure to make the payment In & time-
1y manner will be a wviolation of the
lease, and a notlce of violation will be
issued under §162.251 of this subpart.
Any payment made to cure such a vio-
latlon, and any future payments by the
same tenant, must be made by one of
the alternative payment methods list-
ed in §162.227(b) of this subpart.

§162.249 Will any special fees be as-
sessed on delingquent rent payments
due under an agricultural lease?

The following special fees will be as-
sessed if rent Is not pald in the time
and manner required, In addition to
any interest or late payment penalties
that must be paid to the Indian land-
owners under an agricultural lease.
The following special fees will be as-
sassed to ¢cover administrative costs In-
curred by the United States in the col-
lection of the debt:

The Ier}ar.'lt :\n‘ll pay Fors + +

(@) $50.00 ............... | Administrative fee for  dishonored
Checks.

) $15.00 ... | Administrative fee for BIA processing

of aach notice or demand letter,

{c) 18% of balance | Adminigtrative fee charged by Treasury
due. iotipwing refermal for cofiection of de-

linguani debt.

§162.250 How will BIA determine
whether the activities of a tenant
under an agricultural lease are in
compliance with the terms of the
lease?

{a) Unless an agricultural lease pro-
vides otherwise, we may enter the
leased premises at any reasonable
time, without prior notice, to protect
the interests of the Indlan landowners
and ensure that the fenant Is in com-
plinnce with the operating regquire-
ments of the lease.

(b) If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will initiate an appropriate
investigation within flve business days
of that notification.
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§162.251 What will BIA do in the event
i)f a \‘;iolatiOn under an agricultural
ense

{a) If we determine that an agricul-
tural lease has been violated, we will
send the tenant and its sureties a no-
tice of violation within flve business
days of that determination. The notice
of violation must he provided by cer-
tifled mail, return receint requesied.

(b} Within %en business days of the
receipt of a notice of violation, the ten-
ant must:

(1) Cure the violation and notify us in
writing that the wviolation has been
cured;

(2) Dispute our determination that a
viplation has occurred andfor explain
why we should not cancel the lease; or

{3) Request additional time to cure
the violation,

§162.252 What will BIA do if & viola-
tion of an agricultural lease is not
cured within the requisite time pe-
riod?

(a) If the tenant does not cure a vio-
lation of an agricultural lease within
the requisite fime period, we will con-
sult with the Indian landowners, as ap-
propriate, and determine whether:

{1) The lease should be canceled by us
under paragraph {¢) of this section and
§5162.258 through 162.254 of this sub-
part;

(2) We should invoke any other rem-
edles avallable to us under the lease,
including collecting on any available
bond;

(3) The Indian landowners wish to in-
voke any remedies avallable to them
under the lease; or

(4) The tenant should be granted ad-
ditlonal time in whichk to cure the vigc-
lation.

(b) If we decide to grant a tenant ad-
ditional time in which to cure a vicla-
tion, the tenant must proceed dili-
gently to complete the necessary cor-
rective actions within & ressonable or
specified time period from the date on
which the extension is granted.

() If we decide to cancel the lease,
we will send the tenant and its sureties
8 cancellation letter within five busi-
ness days of that decision. The can-
cellatlon letter must be sent to the
tenant by certified mall, return receipt
requested. We will also provide actual
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or constructive notice of a cancellation
decision to the Indian landowners, as
appropriate, The cancellation letter
will:

(1) Explain the grounds for cancella-
tion;

{2) Notlfy the tenant of the amount
of any unpald rent, interest charges, or
late payment penalties due under the
lease;

(3) Notify the tenant of its right to
appeal under part 2 of this chapter, as
modified by §162.253 of this subpart, In-
cluding the amount of any appeal hond
that must be posted with an appeal of
the canceliation decision; and

(1) Order the tenant to wvacate the
property within 30 days of the date of
receipt of the canceliation letter, if an
appeal iz not filed by that time.

§162.253 Will BIA’s regulations con-
cerning appesl bonds apply to can-
cellation decisions involving agri-
cultural leases?

(a) The appeal bond provisions in §2.5
of part 2 of this chapter will not apply
to appeals from lease cancellation deci-
sions made under §162.252 of this sub-
part. Instead, when we decids to cancel
an agricuitaral lease, we may require
that the tenant post an appeal bond
with an appeal of the cancellation deci-
sion. The requirement, to bpost an ap-
peal bond will apply in addition to all
of the other requirements in part 2 of
thig chapter.

() An appeal bond should be set in
an amount necegsary to protect the In-
dian landowners against financial
losses that will llkely result from the
delay caused by an appeal. Appeal bond
requirements will not be separately ap-
pealable, but may be contested during
the appeal of the lease cancellation de-
cision.

§162.254 When will a cancellation of
an agrienltursl lease be effective?

A cancellation decision inveolving an
agricultural lease will not be effective
until 3¢ days after the tenant receives
a cancellation letter from us, The can-
callation decision will remain 1ineffec-
tive if the tenant files an appeal under
§162.253 of thiz subpart and part 2 of
this chapter, uniess the decizlon is
made immediately effective under part

481

NNRADDG61

Page: 64 of 134




Case: 13-16259

02/03/2014

§162.255

2. While a cancellation decision 1s inef-
factive, the tenant musft continue to
pay rent and comply with the other
terms of the lease. If an appeal is not
filed in accordance with §162.253 of this
subpart and part 2 of this chapter, the
canceallation decision will be effective
on the 31st day after the tenant re-
ceives the cancellation letter from us.

$162.255 Can BIA take emergency ac-
tion if the leased premises are
threatened with immediate and sig-
nificant harm?

If a tenant or any other party causes
aor threatens to cause Immediate and
significant harm to the leased premises
during the term of an agricultural
lease, we will take appropriate emer-
gency action. Emergency action may
include trespass proceedings under part
166, subpart I, of this chapter, or judi-
eial action seeking Immediate ces-
sation of the activity resulting in or
threatening the harm. Reasonabls ef-
forts will be made to notify the Indlan
landowners, either before or after the
emergency action is taken.

§1682.256 What will BIA do if & tenant
holds over after the expiration or
cancellation of an agricultural
lease?

If a tenant remalns in possession
after the expiration or cancellation of
an agricultural lease, we will treat the
unaguthorized uze as a trespass. Unless
we have reason to believe that the ten-
ant is engaged In negotiations with the
Indlan landowners t¢ obtain a new
lease, we will take action to recover
possession on behalf of the Indisn land-
cwners, and pursue any additional rem-
edles available under applicable law,
in¢luding the assessment of clvil pen-
altles and costs under part 166, subpart
I, of this chapter.

Subpart C—Residential Leases

SoURCE; 77 FE 72474, Dec., 5, 2012, unleas
otherwise noted.

RESIDENTIAL LEASING GENERAL
PROVISIONS

§162.801 What ty?es of leases does this
subpart cover?

{a) This subpart covers both ground
leaszes (undeveloped land) and leases of
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developed land (together with the per-
manent improvements therson) on In-
dlan land, for housing purposes. Leases
covered by thiz subpart would author-
ize the construction or use of:

{1} A single-family residence; and

(2) Housing for public purposes,
which may include office space nec-
essary to administer programs for
housing for public purposes.

(b) Lieases for other residential devel-
opment {for example, single-family res-
idential developments and multi-fam-
11y developments that are not housing
for public purposes) are coverad under
subpart D of this part.

£162.302 Is there a model residential
lease form?

{a) We will make available one or
more model lease forms that satisfy
the formal requirements of this part,
including, as appropriate, the model
tribal lease form jolntly developed by
Bla, the Department of Housing and
Urban Development, the Department of
Veterans® Affairs, and the Depariment
of Agriculture. Use of a model lease
form is not mandatory, provided all re-
guirements of thig part are met.

(h) If a model lease form prepared by
usg 18 not used by the parties to a resi-
dentizl lease, we will assist the Indian
landownetrs, upon their request, in
drafting lease provisions or in using
tribal lease forms that conform: to the
requirements of this part.

§162.308 Who needs a lease for hous-
ing for public purposes?

A TDHE or tribal housing authority
must obtazin an approved residential
lease under this subpart from the In-
dian landowners if, under the terms of
its charter, it 1s a legal entity inde-
pendent. from the tribe, regardless of
whether it i3 owned and operated by
the {ribe. A TDHE or tribal housing au-
tharity does not need an approved resi-
dential lease under this subpart If the
tribe has authorized the TDHE's or
tribal housing authority's possession
through a tribal land assignment.
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§162.311 How long may the term of a
residential lease ran?

{a) A residential lease must provide
for a definite lease term, state if there
is an option to renew, and If =0, provide
for a definite term for the renewal pe-
riod.

(1) The maximum term of & lease ap-
proved under 25 U.58.C. 4211 may not ex-
ceed 50 years or may be month-to-
month, The lease may provide for an
initial term of less than 50 years with
a. provision for one or more renswals,
30 long as the maximuom term, includ-
ing all renewals, does not excead 50
years,

(2) The maximutn term of a lease ap-
proved under 25 U.S.C. 415(a) may not
exceed 50 years {consisting of an initial
term not to exceed 25 yeoars and one re-
newal not to exceed 25 years), unless a
Federal statute provides for a longer
maximum term {e.g., 25 U.5.C. 415(a)
allows for a maximum term of 99 years
for certain tribes), a different initial
tern, renewal term, or nuamber of re-
newals.

) For trival land, we will defer to
the tribe's determination that the
lease term, inecluding any renewal, is
reasonable, For individually owned In-
dian land, we will review the lease
term, including any renewal, to ensure
1t is reasconable, given the:

(1) Purpose of the leasge;

(2) Type of financing; and

(3) Level of investment.

{¢) Unless the lease provides other-
wise, a residential lease may hot be ex-
tended by holdover.

§162.312 What must the lease include
if it contains an option to renew?

(a) If the lease provides for an option
to renew, the lease must specify:

(1) The time and manner in which the
option must be exercised or iz auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to ua, unless the
lease provides for automatic renewal;

{3) Whether Indian landowner con-
sent to the renewal is required;

(4) That the lessee must provide no-
tice of the renewal to the Indian land-
owners and any mortgagees;
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{5} The additional consideration, if
any, that will be due upon the exercize
of the option te renew or the start of
the renewal term; and

{6} Any other conditions for renewal
(e.g., that the lessee not be In violation
of the lsase at the time of renewal).

(hy We will record any renewal of a
lease in the L'TRO.

§162.313 Are there mandatory provi-
sions that & residential lease must
contain?

(a) All residential leases must iden-
tify:

(1) The tract or parcel of land being
leased;

(2) The purpose of the lease and au-
thorized uses of the leased premises;

(3) The parties to the leasge;

{4) The term of the lease;

(5) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing permanent {mprove-
ments under §162,315; and

(6) Payment requirements and late
payment charges, including interest,

{h) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landowner or lessee being represehted
and the authority under whichk the ac-
tion is taken.

(@) All residential leases must in-
clude the following provisions:

(1) The obligations of the lessee to
the Indian landowners are also enforce-
able by the United States, 50 long as
the land remains in trust or restricted
status;

{2) There must not be any unlawful
conduct, creation of a nuigance, illegal
activity, or negligent use or waste of
the leased premises;

{3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162,014;

(4) If historic properties, archeo-
loglical resources, human remalns, or
other cultural items not previously re-
ported are encountered during the
course of any activity assoclated with
this lease, all activity In the imme-
diate viecinity of the properties, re-
sources, remalins, or items will cease
and the lessee will contact BIA and the
tribe with jurisdiction to determine
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how to proceed and appropriate disposi-
tion;

{5} BIA has the right, at any reason-
able time during the term of the lease
and upon reasonable notice in accord-
ance with §162.364, to enter the leased
premises for inspection and to ensure
compliance; and

{6) BIA may, at its discretion, treat
as & lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from dolng se, the lease
must also contain the following provi-
slons:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessep’s use or occupa-
tion of the leased premises; and

(2) The lessee indemnifiez the United
States and the Indian landowners
against all liabilities or costs relating
to use, handling, treatment, removal,
storage, transportation, or disposal of
hazardous materials, or release or dis-
charge of any hazardous material from
the leased premises that ocours during
the lease term, regardless of fault, with
the sxception that the lessee 13 not re-
quired to indemnify the Indian land-
owners for liabllity or cost arising
from the Indian landowners’ negligence
or willful miscondnct.

(8) We may treat any provigion of a
lease document that violates Federal
law as a viclation of the lease.

$162.314 May permanent improve-
ments be made under a residential
lease?

(a) The lessee may construct perma-
nent improvements under a residential
lease if the residentisl lease authorizes
the construction and generally de-
scribes the type and location of the
permanent improvements t¢ be con-
structed during the lease term,

(b) The lessee must provide reason-
able notice to the Indlan landowners of
the construction of any psrmanent im-
provements not generally described in
the lease.
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§1682.8315 How must a residential lease
address ownership of permanent
improvementa?

(a) A residentlal lease must specify
who will own any permahnent improve-
ments the lessee constructs during the
lease term. In addition, the lease must
indicate whether each specific perma-
nent improvement the lessee con-
structs will:

{1> Remaln on the leased premises
upon expiration, termination, or can-
cellation of the lease, in a condition
satisfactory to the Indian lsndowners
and become the property of the Indlan
landowners;

{2) Be removed within a time perlod
specified in the lease, at the lessee's
expense, with the leased premises to be
restored as closely as possible to thelr
condition hefore construction of the
permanent improvements,; or

(3) Be disposed of by other specified
means.

{b} A lease that requires the lessee to
remove the permanent improvements
rust also provide the Indlan land-
owners with an option to take posses-
sion of and title to the permanent lm-
provements if the improvements are
not removed within the specified time
period.

§162.316 How will BIA enforce re-
moval requirements i a residential
lease?

We may take appropriate enforce-
ment actlon to ensure removal of the
permanent improvements and restora-
tion of the preraises at the lessee’s ex-
pense;

(a) In consultation with the tribe for
tribal 1land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

{b) Before or after axplration, termi-
nstion, or cancellation of the lease,

§162.317 How must a residential lease
describe the land?

¢a) A resldential lease must describe
the leased premises by reference to a
public or private survey, if possible. If
the land cannot be s¢ described, the
lease must include one or more of the
following:

(1) A legal description,

(2) A survey-grade global positioning
system description; or
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(3) Another description prepared by a
registered land surveyor that is suffi-
cient to ldentify the leased premises.

{(b) If the tract 1s fractlionated, we
will identify the undivided trust or re-
stricted interests in thes leased prem-
1zes,

RENTAL REQUIREMENTS

§162.320 How much rent must be paid
i.mnfle?r a residential lease of tribal
an

{a) A residential lease of tribal land
may allow for any payment amount ne-
gotiated by the trike, and we will defer
to the tribe and not require a wvalu-
atlon, if:

(1} The lease is for housing for public
purposes; or

(2) The tribe submits a signed certifi-
cabion or tribal authorization stating
that it khas determined the negotiated
amount to be in it3 best interest.

(b The tribe may request, in writing,
that we determine fair market rental,
in which case we will use a valuation in
accordance with §162.322. After pro-
wviding the tribe with the fair market
rental, we will defer to g tribe’s decl-
sion to allow for any payment amount
negotiated by the tribe.

{¢) If the conditions in paragraph (a)
or (b of this section are not met, we
will require that the lease provide for
fair market rental based on a valuation
in accordance with §162.322.

§162.321 How much rent must be paid
under a residential lease of individ-
unally owned Indian land?

(a) A residential lease of individually
owned Indian land must require pay-
ment of not less than fair market rent-
al except that we may approve a lease
of individually owned Indian land that
providea for the payment of nominal
rent, or less than a falr market rental,
ifs
(1) Ous hundred percent of the Indlan
landowners execute a written waiver of
the right t0 receive fair market rental;
or

(2) We walve the requirement under
paragraph {c) of this section.

(b) We will require a valuation in ac-
cordance with §162.322, unless:

(1) One hundred percent of the Indian
landowners submit to us a written re-
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quest to walve the valuation require-
ment; or

(2) We waive the requirement under
paragraph (¢} of this gection,

(¢) If the owners of the applicable
percentage of interests under §162.012
consent to a residential lease on behalf
of all the Indlan landowners of a
fractionated tract, the lease must pro-
vide that the non-consenting Indian
landowners (and those on whose behalf
we have conzented) receive falr market
rental, as determined by 2 valuation,
anless we walve the requirement be-
cause:

(1) The lessee i3 a co-owher who, as of
January 4, 2013, has been residing on
the tract for at least 7 years, and no
other co-owner raises an objectlon to
BIA by July 3, 2013 to the lessee’s con-
tinued possesslon of the tract; or

(2) The trike or lesses will construct
infrastructure improvements on, or

-serving, the leased premises, and we de-

termine it is in the hest interest of all
the landowners.

§162.322 How will BIA determine fair
market rental for a residential
lease?

(ay We will use a market analysis, ap-
praisal, or other appropriate valuation
method %o determine the fair market
rental for residential leases of Individ-
ually owned Indian land. We wlill also
de this, at the request of the tribe, for
tribal land.

(b) We wlll elther:

(1) Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation methed; or

¢2) Use an approved market analysis,
appralsal, or ather appropriate wvalu-
atlon method from the Indiap land-
owners or lessee.

{c) We will use or approve a market,
analysls, appralsal, ar other appro-
priate valuation method for use only if
it

(1) Has been prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.5.C. 2214; and

(2) Complies with Department poll-
cies regarding appraisals, including
third-party appraisals,
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£162.323 When are rental pagrments
due under a residential lease?

{a) A residential lease must specify
the dates on which payments are due.

{b) Unless the lease provides other-
wise, payments may not be made or ac-
cepted more than one year in advance
of the due date.

{c) Payments are due at the tims
specified in the lease, regardless of
whether the lessee receives an advance
billing or other notice that a payment
is due.

$162.324 Must a residential lease
specify who receives rental pay-
ments?

{a) A resldential lease must specify
whether the lessee will make payments
directly to the Indian landowners {di-
rect pay) or to us on their behalf.

() The lessee may make payments
directly to the Indian landowners if;

(1} The Indian landewners' trust ac-
counts are unencumbered;

(2) There are 10 or fewer beneficial
owners; and

(3) One hundred percent of the bene-
ficial owners (incinding those on whose
hehalf we have consented) agree to re-
ceive payment directly from the lessee
at the start of the leasge.

{c) If the lease provides that the les-
see will directly pay the Indian land-
owners, then;

(1) The lease must include provisions
for proof of payment upon cur request.

(2) When we consent on behalf of an
Indian landowner, the lessee must
make payment to us on hehalf of that
landowner.

(3) The lessee must send direct pay-
ments to the partles and addresses
specified in the lease, unless the lessee
recelves notice of a change of owner-
ship or address,

(4) Unless the lease provides other-
wige, paymenta may naot be made pay-
able directly to anyone other than the
Indian landowners.

{5} Direct payments must continue
through the duration of the lease, ex-
cept that:

(1) The lessee must make all Indian
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to
suspend direct vay and provide us with
documentation of their agreement; and
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(i1} The lessee must make an indl-
vidual Indian landowner’'s payment to
us if that individual Indian landowner
who dles, is declarsd non compos
mentis, owes a debt resulting in a trust
aceount encumbrance, or his or her
whereabouts become unknown.

$162.325 What form of payment is ac-
ceptable under & residential lease?

{a) When payments are made directly
to Indlan landowners, the form of pay-
ment, must be acceptable to the Indian
landowners.

(b) When payments are made to us,
our preferred method of payment is
alectronic funds transfer payments. We
will also accept:

{1} Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashler’s checks.

{c) We will not accept cash or forelgn
currancy.

(@) We will accept third-party checks
only from financlal inatitutions ¢r Fed-
eral agencies.

§162.326 May a residential lease pro-
vide for non-monetary or varying
types of compensation

{a} A lease may provide for the fol-
lowing, subject to the conditions in
paragraphs (b) and {¢) of this sectlon:

(1) Alternative forms of reatal, in-
cluding, but not imited to in-kind con-
aideration; or

(2) Varying types of compensation at
specific stages during the life of the
lease.

{h) For tribal land, we will defer to
the tribe’s determination that the com-
pensation under paragraph (a) of this
section 1s in its best interest, if elther:

(1) The lease is for housing for public
PUrpeses; or

(2) The trihe submits a signed certifl-
cation or tribal authorization stating
that it has determined the compensa-
tioch under paragraph (a) of this section
to be in it hest Interest,

(¢} For individueally owned Indian
land, we may approve a lease that pro-
vides for compensgation under para-
graph (a) of this sectlon If we deter-
mine that it is in the best interest of
the Indian landowners.
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§$162.327 Will BIA notify a lessee when
a payment is due under a residen-
tial lease?

Upon request of the Indlan land-
owners, we may issue invoices to g les-
see In advance of the dates on which
payments are due under a residential
lease. The lessee’s obligation to make
these payments in a btimely manner
will not be excused if invoices are not
issued, delivered, or received,

$162.328 Must a residential lease pro-
vide for rental reviews or adjust-
ments?

(a) For a residential lease of tribal
land, unless the lease provides other-
wise, no pericdic review of the ade-
quacy of rent or rental adjustment is
required if;

(1) The tribe states in a tribal certifi-
cation or authorization that It has de-
termined that not having rental re-
views and/or adjustments is in its best
interest; or

{2) The lease is for housing for public
purposes.,

(b) For a residential lease of individ-
ually Indian owned land, unless the
lease provides otherwise, no perlodic
review of the adequacy of rent or rent-
al adjustment is reguired if;

(1) The lease i3 for housing for public
purposes,;

(2) The term of the lease is 5 years or
less;

(3) The lease provides for automatic
rental adjustments; or

(4) We determine it i3 in the best in-
terest of the Indian landowners not to
requirs a review or auntomatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(1) The lease provides for payment of
less than falr market rental; or

(i1) The lease provides for most or all
rent to be paid during the first § years
of the lease term or before the date the
review would be conducted.

{c) If the conditions In paragraph (a)
or (h) of this section are not met, a re-
view of the adequacy of rent must
occur at least every fifth year, in the
manner specified in the lease. The
lease must specify:

{1} When adjustments talke effect;

(2} Who can make adjustments;

(3) What the adjustments are based
on; and
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(4) How to resolve disputes arising
from the adjustments.

{dy When & review results in the need
for adjustment of rent, the Indian land-
owners must consent £o the adjustment
in accordance with §162.012, unless the
lease provides otherwise,

$162.329 What other types of pay-
ments are required under a resi-
dential lease?

(a) The lessee may be required to pay
additional fees, taxes, and asseasments
associated with the use of the land, as
determined by entities having jurisdic-
ticn, except as provided in §162.017. The
lessee must pay thess amounts to the
appropriate office.

(b) If the leased premises are within
an Indian irrigation project or drainage
district, excopt as otherwise provided
in part 171 of this chapter, the lessee
must pay all operation and mainte-
nance charges that accerue during the
lease term. The lessee must pay thesse
amounts to the appropriate office In
charge of the irrigation project or
drainage district. We will treat failure
to make these payments as a violation
of the lease,

BONDING AND INSURANCE

§162.334 Is a performance bond re-
quired for & residential lease docu-
ment?

We will not require & lessee or as-
signee to provide a performance bond
or alternative form of security for a
residential lease document.

$162,336 Is insurance required for a
residential lease document?

We wlll not reqguire a lessee or as-
signee to provide insurance for a resi-
dential lease docutnent.

$§162.336-162.337 [Reserved]
APPROVAL

§162.338 What documents are re-
quired for BIA approval of a resi-
dential lease?

A lesgee or the Indlan landowners
must submit the following documents
to us to obtain BIA approval of a resi-
dential lease:
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(a) A leass executed by the Indian
landowners and the lessee that mests
the requirements of this part,

(b} For tribal land, a tribal author-
ization for the lease and, if applicabls,
meeting the regquirements of
§§162.320(a), 162.326(b), and 162.338(a), or
a separate slgned cerfification meeting
the requirements of §§162.8320¢a),
162.326(b), and 162.328(a);

(e) A walunation, if required under
§162.320 or §162.,321;

{(d) A statement from the appropriate
tribal authority that the proposed use
is in conformance with applicable trib-
al law, if required by the tribe;

(e} Reports, surveys, and site azsess-
ments as needed to facilitate compli-
ance with applicahls Federal and tribal
environmental and land use require-
ments, including any documentation
prepared under §162,027(b);

() A preliminary site plan identi-
fying the proposed locabtion of residen-
tial development, roads, and utilities,
if applicable, unless the lease s for
housing for public purposes;

() A legal description of the land
under §162.317;

¢(h) If the lease 13 being approved
under 25 U,5.C. 415, information to as-
sist ug in our evaluation of the factors
in 25 U.5.C. 415(a); and

(1) If the leszee 18 a corporation, lim-
ited lablllty company, peartnership,
joint wenture, or other legal entity, ex-
cept a tribal entity, information such
a8 organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1) The representative has authority
to executbe a lease;

(2) The lease will be enforcesble
against the lessee; and

(3) The legal entity 18 in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.

§162.339 Will BIA review a proposed
residential lease before or during
sreparation of the NNEPA review

ocumentation?

Upon request of the Indian land-
owners, we will review the proposzed
residential lease after negotiation by
the parties, before or during prepara-
tion of the NEPA review documenta~
tlon and any valoation. Within 10 days
of receiving the proposed leagse, we will
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provide an acknowledgement of the
terms of the lease and identify any pro-
visions that, based on this acknowledg-
mant review, would justify disapproval
of the lease, pending results of the
NEPA review and any valuation.

§162.340 What is the approval process
for a residential leasel?)

(a) Before we approve a residential
lease, we must determine that the
leass is in the best Interest of the In-
dian landowners. In making that deter-
mination, we will:

{1} Review the lease and supporting
documents;

(2) Ensure compliance with applica-
ble laws and ordinances;

{3y If the lease s being approved
under 25 U.S5.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 256 U.5.C. 415(a);
and

(4) Require any lease modifications
or mitigation measures necessary to
szatisfy any requirements including any
other Federal or tribal land use re-
quirements,

(k) Upon recelving a residential lease
package, we will promptly notify the
parties whether the package Is or is
not complete. A complete package In-
cludes gll the information and sup-
porting documents required under this
subpart, including but not limited to,
NEPA review documentation and valu-
ation documentation, where applicable.

(1) If the residential lease package is
ncgt complete, our letter will identify
the missing information or documents
required for a complete package. If we
do not respond to the submission of &
residential lease package, the parties
mey take action under §162,363.

(2) If the residential leaze package s
complete, we will notify the parties of
the date of receipt. Within 3¢ days of
the receipt date, we will approve or dia-
approve the lease or return the pack-
age for revision.

(c) If we do not mest the deadlines in
this section, then the parties may take
action under §162.363.

(d) We will provide any lease ap-
proval or digapproval and the basis for
the determination, along with notifica-
tion of any appeal rights under part 2
of this chapter, in writing to the par-
ties to the lease.
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{e) Any resldential lease issned under
the authority of the Native American
Housing Assistance and Seli-Deter-
minatlion Act, 25 U.8.C 4211{a), whether
on trihal land or on indlviduglly owned
Indian land, must be approved by us
and by the affected tribe.

(f) We will provide approved residen-
tial leases on tribal land to the lessee
and provide a copy to the tribe. We will
provide approved residential leases on
individually ¢wned Indian land to the
legsee, and make coples avallable to
the Indian landowners upoen written re-
quest;,

§162.341 How will BIA decide whether
to approve a residential lease?

(a} We will approve a residential
lease unless:

{1} The required consents have not
been obtained from the parties to the
lease,;

{2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold cur approval in order to pro-
tect the bLest interests of the Indian
landowners.

(b} We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the resi-
dential lease I8 in their best interest,

(¢) We may not unreasonably with-
hold approval of a lease.

§162.342 When will a residential lease
be effective?

(a} A resldential lease will be effec-
tive on the date that we approve the
lease, even if an appeal is filed under
part 2 of this chapter,

{b) The lease may specify a date on
which the obligations between the par-
ties to a residential lease are triggered.
Such date may he before or after the
approval date under paragraph (a) of
this section.

$182.343 Must a residential lease doc-
ument be recorded?

(a} Any resldential lease, amend-
ment, assignment, or leasehcld morg-
gage must be recorded in the LTRO
with jurisdiction over the leased land,
A residential sublease need not be re-
corded.
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(1) We will record the lease or ¢ther
document immediately following our
approval.

{2) When our approval of an assign-
ment Is not required, the parties must
record the assignment in the LTRO
with jurisdiction over the leased land.

(h) The tribe must record lease docu-
ments for the following types of leases
in the LTRO with jurizdiction over the
leased lands, even though BIA approval
is not required:

{1} Leases of tribal land that a cor-
porate entity leases to a third party
nnder 25 U.S8.C. 477; and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval under g¢ertain
conditions.

§162.344 Will BIA require an appeal
bond for an appeal of a decision on
a residential lease document?

BIA will not require an appeal hond
far an appeal of a decision on a residen-
tial leage document.

AMENDMENTS

§162,345 May the parties amend a resi-
dential lease?

The parties may amend a resldential
leasze by obtaining:

(a) The lessee’s signature;

{(b) The Indizn landowners’ consent
under the reguirements in §162.346; and

(¢} BIA approval of the amendment
under §§ 162,347 and 162,344.

§162.346 What are the consent re-
quirements for an amendment of a
residential lease?

(&) Unless the lease provides other-
wise, the lessae must notify all Indian
landowners of the proposed amend--
ment,

(b) The Indian landowners, or their
reprasentatives under §162,013, must
consent, to an amendment of a residen-
tial lease in the same percentages and
manner a5 & hew residential lease
under §162.012, unless the lease:

{1} Provides that 1ndividual Indian
landowners are deemed Lo have con-.
sented 1f they do not object in writing
to the amendment within a specified
period of time following Indian land-
owners’ receipt of the amendment and
the lease meets the reguirements of
paragraph {c} of thia section;
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(2) Authorizes one or more represent-
atives to consent to an amendment on
behzlf of all Indian landowners; or

{3) Designates usg as the Indian land-
owners’' represantative for the purposes
of consent o an amendment.

(¢} If the lease provides for deemed
consent under paragraph (b){1) of this
gection, it must require the partlies to
submit to us:

(1} A copy of the erecuted amend-
ment or other documentatlon of any
Indian landowners’ actual consent;

{2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(8) Any other pertinent information
for review.

{d) Unless specifically authorized in
the lease, a written power of attorney,
or a court document, Indian Jland-
owners may not be desmed to have gon-
sented to, and an Indian landowner's
designated representative may not ne-
gotiate or consent to, an amendment
that would:

(13 Reduce the payment obligations
to the Indian landowners;

{2) Increase or decrsase the lease
area; ar

(3) Terminate or change the term of
the lease.

§162.347 What is the ap?roval process
for an amendment of a residential
leane?

(a) When we receive an amendment
that meets the requirements of this
gubpart, we will notify the parties of
the date we raceive it. We have 80 days
from receipt of the executed amend-
ment, proof of required consents, and
required documentation to approve or
disapprove the amendment. Qur deter-
mination whether to approve the
amendment will be in writing and will
state the basis for our approval or dis-
approval.

{b) If we do not send a determination
within 30 days from receipt of the re-
quired documents, the amendment is
deemed approved to the extent con-
sistent with Federal law. Unless the
lease provides otherwise, provisions of
the amendment that are inconsistent
with Federal law will be severed and
anenforceahle; all other provisions of
the amendment will remaln in force.
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$1682,348 How will BIA decide whether
to approve an amendment of a resi-
dential lease?

(a) We may disapprove a residential
leaze amendment only if at least one of
the following is true:

(1> The Indian landowners have not
consented and their conssnt 8 re-
quired;

(2) The lessee’'s mortgagess have not
consented;

(3) The lessee is in violation of the
lease;

(4) The requirements of this subpart
have not baen met; or

(5) We find a compelling reason to
withhold our approval in order %o pro-
tect the best Interests of the Indlan
landowners.

{b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the amend-
ment is In their best interest.

(¢) We may not unreasonably with-
hold approval of an amendment.

ABSIGNMENTS

§162.349 May a lessee assign a resi-
dential lease?

(&) A lessee may assign a residential
lease by meeting the consent require-
ments in §162.350 and obtaining our ap-
proval of the assignment under
§8162.351 and 162.352 or by meeting the
conditions In paragraph () of this sec-
tlon.

(b) The lesses may assign the lease
without our approval or meeting con-
gent requirements if:

(1) The lease 1s for housing for public
purposes, or the assignee Is a leaschold
mortgagee or its deslgnee, acquiring
the lease either through forecleosure or
by conveyance,

(2) The assignes agrees in writing te
agzume all of the obligations and con-
ditions of the lease; and

(3} The asslgnee agrees in writing
that any transfer of the lease will be in
accordance with applicable law under
§162.014.

§162.350 What =re the consent re-
quirements for an assignment of &
residential lease?

(a) Unless the lease provides other-
wise, the lessees must notify all Indian
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landowners
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an assignment of a reslden-
tial lease in the same percentages and
manner a8 2 neow residential lease
under §162.012, unless the lease:

(i} Provides for assignments without
further consent of the Indian land-
owners or with consent in specified per-
centages and manner;

{2} Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the assignment within a
specified period of time following the
landowners' receipt of the assignment
and the lease meets the requirements
of paragraph (c) of this section;

(3) Aunthorizes one or more of the In-
dian landowners to consent on behalf of
all Indian landowners; or

{4) Designates us as the Indian land-
owners' representative for the purposes
of consenting to an assignment.

(¢) If the lease provides for deemed
consent under paragraph (b)2) of this
section, it must require the parties to
submit to us:

(1} A copy of the executed assignment
or other documentation of any-Indian
landowners’ actual consent;

{2) Proof of malling of the assign-
ment to any Indian landowners who are
deemed t¢ have consented,; and

(3) Any other pertinent information
for us to review,

{d) The lesses must obtain the con-
sent of the holders of any mortgages.

of the proposed assign-

3162.351 What is the approval process
for an assignment of a residential
lease?

(a) When we receive an assignment
that meets the requirements of this
subpart, we will notify the parties of
the date we recelve it. If our approval
is required, we have 30 days from re-
ceipt of the executed assignment, proof
of required consents, and required dosc-
umentation to approve or disapprove
the assignment. Our determination
whether to approve the assignment will
be in writing and will state the basis
for our approval or disapproval,

(b If we do not meet the deadline in
this section, the lessee or Indian land-
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owners may take appropriate action
under §162.363.

§$162.352 How will! BIA decide whether
to approve an assignment of a resi-
dentizl leasa?

{a) We may disapprove an gssighment
of a residential lease only if at least
one of the fellowing is trne:

(1) The Indlan landowners have not
consented, and their consent iIs re-
quired;

(2) The lessee’s mortgagees have not
consented;

(3) The lessee is in violation of the
lease;

{4) The assighee does not agree to be
bound by the terms of the lease;

¢(5) The requirements of this subpart
have not been met, or

(6) We find a compelling reason io
withhold cur approval in order to pro-
tect the hest interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the assignment would be adversely af-
fected.

() We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment is
in their hest interest.

(1) We may not unreasonably with-
hold approval of an assighment,

SUBLEASES

§162.353 May a leasee sublesse a resi-
dential lease?

(a) A lessoe may sublease a residen-
tlal lease by meeting the consent re-
quirements in §162,35¢ and cobtalning
our approval of the sublease under
§§162.355 and 162.356, or by meeting the
conditions in paragraph (b) of this sec-
tion.

(b)Y The lessee may subleaze without
meeting consent requirements or ob-
taining BIA approval of the sublease,
11

(1) The lease provides for subleasing
without meeting consent requirements
or obtaining BLA approval; and

{2) The sublease does not ralieve the
lessee/sublessor of any liability.
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$162.354 What are the consent re-
guirements for a sublease of a resi-
dential lease?

{a) Unless the lease provides other-
wise, the lesses must notify all Indian
landowners of the proposed sublease,

(k) The Indian landowners must con-
gent to a sublease of a residential lease
in the same percentages and manner as
a new residential lease under §162.012,
unless the lease:

(1) Provides that individual Indian
landownars are deemed to have con-
sented where they do not object in
writing to the sublease within a speci-
fied period of time following the land-
owners' recelpt of the sublease and the
Jease meets the requirements of para-
graph (c) of this section;

{2y Authorizes one or more of the In-
dlan landowners to consent on behalf of
all Indian landowners; or

(3) Deslgnates us as the Indian land-
owners' reprezentative for the purposes
of consenting to a sublease,

(¢} If the lease provides for deemed
consent under paragraph (b)(1) of this
section, 1t must require the parties to
aubmit to us:

(1) A copy of the executed sublease or
other documentaticon of any land-
aowner’s actual ¢consent;

(2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

{3} Any other pertinent information
for us to review.

() The lesses must obtain the con-
sent of any mortgagees.

§162.535 What is the approval process
for a sublease of a residential lease?

¢(a) Whan we receive a sublease that
meets the reguirements of this subpart,
we will notify the parties of the date
we recelve It. If our awpproval is re-
quired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required decumentation
to approve or disapprove the sublease.

{b) If we do not send a defermination
within 30 days from receipt of required
documents, the sublease is deemed ap-
proved to the extent consistent with
Federal law. Unless the lease provides
otherwise, provisions of the sublease
that are incongistent with Federal law
will be severed and unenforceable; all
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other provisions of the sublease will re-
main in force.

§162.356 How will BIA decide whether
to approve a sublease of a residen-
tial leage?

(a) We may disapprove a sublease of a
residential lease only if at least one of
the following is true:

(1) The Indian landowners have not
consented, and their consent is re-
quired;

(2} The lessee’s mortgagees have not
consented;

(3) The lessee 18 in viglation of the
lease;

(4) The lessee will not remain liable
under the lsase;

(5) The requirements of this subpart
have not heen met; or

G) We find a compelling reason to
withhold our approval in order to pro-
tect the best Interests of the Iadian
landownera.

(b) In making the finding required by
paragraph {a)(6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the sublease would he adversely af-
fected.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the sublease is in
thelr best interest.

(d) We may nof unreasonably with-
hold approval of & sublease.

LEASEHOLD MORTOAGES

§162.357 May a lessoe mortgage a resi-
dential lease?

(a) A lessoe may mortgage a residen-
tlal lsase by meeting the consent re-
quirements in §162.358 and obtaining
RBIA approval of the leasehold mortgage
under in §§162.359 and 162.360.

¢(b) Refer to §162.34%(h} for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest ocours.

$162.358 What are the consent re-
quirements for a leasehold mort-
gage of a residential lease?

(2) Unless the leage provides other-
wise, the lessee must notify all Indian
landowners of the proposed leasehold
morigage.

¢(b) The Indian landowners, or their
representatives under §162.013, must
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consent to a leazehold mortgage of a
rezidential lease In the same percent-
ages and manner s a new residential
lease under §162.012, unless the jease:

(1) States that landowner consent is
not required for a leasehold mortgage
and identifies what law would apply in
case of forsclosure;

(2) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object In
writing to the Ileasehold mortgage
within a specifiad period of time fol-
lowing the landowners' receipt of the
leasehold mortgzge and the lease
meets the requirements of paragraph
{c) of this section;

(3} Authorizes one or more represent-
atives to consent to a leasshold mort-
gage on behalf of all Indian land-
owWners; or

4y Deslgnates us &8 the Indian land-
owners’ representative for the purnoses
of consenting to a leasehold mortgage,

() If the lease provides for deemed
consent under paragraph (b)2) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed leasehold
mortgage or other documentation of
any Indian landowners’ actual consent,

{2 Proof of malling of the leaschold
mortgage to any Indian landowners
who are deemed to have consented; and

{3) Any other pertinent information
for us to review.

§162.359 What is the approval process
for a leasehold mortgage of a resi-
dential lease?

(a} When we receive leasshold mort-
gage that meets the requirements of
this subpart, we will notify the partiez
of the date we recelve it. We have 20
days from receipt of the executed
leasehold mortgage, proof of required
consents, and reguired documentation
t0 approve or disapprove the lsasshold
mortgage. Our determination whethar
to approve the lessehold mortgage will
he In writing and will state the basis
for our approval or disapproval,

{1y If we do not meet the deadline in
this sectlon, the lessee may take ap-
propriate action under § 162.363,

§162.361

£162.380 How will BIA decide whether
to approve a leasehold mortgage of
a residential lease?

(2} We may disapprove a leasehold
mortgage of a residential lease only If
at least one of the following is true:

(1) The Indian landowners have not
consented, and their consent is re-
quired;

{2) The requirements of this subpart
have not been met; or

(3 We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners,

(b) In making the finding required by
paragraph (a)(3) of thia secticn, we may
consider whether:

(1) The leasehold mortgage proceeds
would be used for purposes unrelated to
the leased premlises; and

{2y The leasehold mortgage 1s limited
t0 the leasehold.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the leasehold mort-
gage 1s In their best interest.

(d) We may not unreascnably with-
hold approval of a leasehold mortgage.

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

$162.361 When will an amendment, as-
signment, sublease, or leaschold
mortgage of a residential lease be
effective?

{2} An amendment, assignment, sub-
lease, or leasehold mortgage of a resi-
dential lease will be effective when ap-
proved, even if an appeal Is filed under
part 2 of this chapter, except:

{1y If the amendment or sublease was
deemed approved under §162.347(b) or
§162.355(b), the amendment or sublease
becomes effective 45 days from the date
the parties malled or delivered the doc-
ument to us for our review; and

{2) An assignment that does not re-
quire our approval under §162,349(h} or
a sublease that does not require our ap-
proval under §162.353(b) becomes effec-
tive on the effoctive date speclfied in
the asgsignment c¢r sublease, If the asa-~
signment or sublease does nob specify
the effective data, it hecomes effective
upon execution by the parties.

(b) We will provide cobies of approved
documents to the party requesting ap-
proval, to the tribe for tribal land, and
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upon request, to other parties to the
lease document,

§162,.362 What happens if BIA dis-
approves an amendment, assign-
ment, sublease, or leasehold mort-
gage'f

If we disapprove an amendment, as-
slgnment, sublease, or leasehold mort-
gage of a resldential lease, we will no-
tify the parties immedlately and advise
the landowners of their right to appeal
the decision under part 2 of this chap-
ter.

$182,363 What happens if BIA does not
meet a deadline for issuing & deci-
sion on a lease document?

¢a} If a Superintendent does not meet
a deadline for issuing a decision on a
lease, asslgnment, or leasehold meort-
gaga, the parties may flle a written no-
tice to compel action with the appro-
priate Regional Director.

(b) The Regional Director has 15 days
from receiving the notice to:

(1) Issue a decision; or

{2y Order the Superintendent to issue
a decislon within the time set out in
the order.

(¢} The parties may file a written no-
tice to compel action with the BILA DM-
rector if:

(1} The Regional Director does not
meet the deadline in paragraph (b) of
this section;

(2) The Superintendent does not issue
a decislon within the time set by the
Regional Director under paragraph
{bJ)(2) of this secticn; or

(3} The initial decizion on the lease,
assignment, or leasshold mortgage s
with the Regional Director, and he or
she does not meet the deadline for such
decision.

{d) The BIA Director has 15 days from
receiving the notice to:

(1) Issue a decision; or

(2) Order the Regional Director or
Superintendent to issue a decision
within the time set out in the order.

{e) If the Regional Director or Super-
Intendent does not issue a decision
within the time set out in the order
under paragraph (d)(2) of this section,
then the BIA Director must Issue a de-
cision within 15 days from the expira-
tion of the time set out in the order.

(f) The parties may file an appesal
from our lnaction to the Interior Board
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of Indian Appeals i{f the Director does
not meet the deadline in paragraph {d)}
ar {&) of this section.

{g} The provisions of 25 CFR 18 do
not apply to the inaction of BIA offi-
cials with respect to a decision on a
lease, amendment, assignment, sub-
lease, or leaschold mortgage under this
subpart.

§162.364 May BIA investifate compli-
ance with a residential lease?

(a) We may enter the leased premises
at any reasonable time, upon reason-
able notice, and consistent with any
notice requirements under applicable
tribal law and applicable lease dccu-
ments, to protect the interests of the
Indian landowners and ensure that the
lezsee I3 in compliance with the re-
quirements of the lease.

(b} If an Indian landowner notifies us
that a specific lease viclation has oc-
curred, we will promptly initiate an ap-
propriate investigation,

§162.365 May a residential lease pro-
vide for negotisted remedies if

there is a violation?

{a) A residential lease of tribal land
may provide either or both parties with
negotiated remedies In the event of a
lease vielatlon, including, but not lm-
ited to, the power to terminate the
lease, If the leage provides one or both
parties with the power to terminate
the lease:

(1) RIA approval of the termination is
not required;

(2) The termination is effective with-
out BIA cancellation; and

{3} The Indian landowners must no-
tify us of the termination so that we
may record 1t in the LTRO.

(b) A residentlal lease of individually
ownhed Indian land may provide either
or both parties with negotlated rem-
adies, 8o long as the lease also specifies
the manner in which those remedles
may he exercised by or on behalf of the
Indlan landowners of the applicable
percentage of interests under §162.012
of this part. If the lease provides one or
both parties with the power to termi-
nate the lease:

(1} BLA concurrence with the termi-
nation is required to ensure that the
Indian landownera of the applicable
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percentage of interests have consented;
and

{2) B1A will record the termination in
the LTRO.

{c) The parties must notify any mort-
gagee of any violation that may result
in termination and the termination of
a residential lease,

(d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy avallable to us, as speoci-
fled in the lease. The landowners may
request our assistence in enforeing ne-
gotiated remedies.

{8) A residential lease may provide
that lease violations will be addressed
by the tribe, and that lease disputes
will be resclved by a tribal court, any
other court of competent jurisdiction,
or by a tribal governing body in the ab-
sence of a tribal court, or through an
alternative dispute resolution method.
We may not be bound by decisions
made In such forums, but we will defer
to ongoing actions or proceedings, as
appropriate, In deciding whether to ex-
ercise any of the remedies avallable to
us,

162.386 What will BIA do ahout a vio-
lation of a residential leasa?

{a) In the absence of actions or pro-
ceedings described in §162.3685(e), or if it
is not appropriate for us to defer to the
actions or proceedings, we will follow
the procedurez in paragraphs (b), {¢),
and {Q) of this section and, as applica-
ble, ensure consistency with 25 U.8.C.
4137.

(h) If we determine there has been a
viclation of the conditions of a residen-
tial lease ofther than a violation of pay-
ment provisions covered by paragraph
(cy of this sectlon, we will promptly
send the lessee and any mortgagee a
notice of violation by certified mall,
return receipt requested.

(1) We will send a copy of the notice
of viclation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(2) The notice of viclation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation,
the lessee must:

(i) Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has heen cured;
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(i) Dispute our determination that a
violation has occurred; or

(1ii) Request additional time to cure
the violation,

(3) The notice of viclation may order
the lessee to cease operations under
the leage.

(c) A lessee's failure to pay rent in
the time and manner required by a res-
idential lease 1s a violation of the
lease, and we wlll issue a notice of vio-
lation In accordance with this para-
graph.

(1) We will send the lessee and any
mortgages a notice of violation by cer-
tified mail, return receipt requested:

{i) Promptly following the date on
which the payment was due, if the
lease requires that rental payments be
made to us; or

(ii} Promptly following the date on
which we receive actual notice of non-
payment from the Indian landowners,
if the lease provides for payment di-
rectly to the Indian landowners.

(2) We will send a copy of the notice
of violation to the tribe for trihal land,
or provide consfructive notice to In-
dian landowners for indlvidually owned
Indian land.

(3) The notice of violation will re-
quire the lessee to provide sdequate
proof of payment,

¢(d)y The lessee will continue to be re-
sponsible for the obligations in the
lease untll the lease expires or 1s ter-
minated or cancelled.

§162.367 What will BIA do if the lessee
does not cure a violation of a resi-
dential lease on time?

(a) If the lessee does not cure a viola-
tlon of a residential lease within the
required time period, or provide ade-
quate proof of payment as required in
the notice of violation, we will conault
with the tribe for tribal land or, where
feasible, with Indlan landowners for in-
dividually owned Indlan land, and de-
termine whether:

{1} Wea should cancel the lease;

{2} The Indian landowners wish to in-
voke any remedles avallable to them
under the lease;

{3} We should invoke other remedies
available under the lease or applicable
law, including collection on any avail-
able performance bond or, for failure to
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pay rent, referral of the debt to the De-
partment of the Treasury for cellec-
tion; or

(4} The lesses should be granted addi-
tional time in which to cure the viola-
tion.

(b) Following consultation with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, we may take
action to recover unpaid rent and any
associated late payment charges.

(1) We do not have to cancel the lease
or glve any further notice to the lassee
before taking action to recover unpaild
reat.

(2) We may still take action to re-
cover gny unpaid rent if we cancel the
lease.

(¢) If we declde to cancel the lease,
we will send the lessee and any mort-
gagee a cancellation letter by certified
mail, return receipt requested within 5
business days of our decision, We will
send a copy of the cancellation letter
to the tribe for tribal land, and will
provide Indian landowners for indlvid-
ually owned Indian lanéd with actual or
constructive notice of the cancellation.
The cancellation letter will:

{1} Explatn the grounds for cancella-
tion;

(2) If applicable, notify the lessee of
the amount of any unpald rent or late
payment charges due under the lease;

(3) Notify the lessee of the lessee’s
right to appeal under part 2 of this
chapter;

{4y Order the lesaee to vacate the
property within 31 days of the date of
receipt of the cancellation letber, If an
appeal is not filed by that time; and

(5) Order the lessee to take any other
action BIA deems necessary to protect
the Indian landowners.

(d) We may lavoke any other rem-
sdies avallable to us under the lease,
including collecting on any awvailable
performance bond, and the Indian land-
owners may pursue any avallable rem-
edies under tribal law.

{e) We will ensure that any action we
take is consistent with 25 U.8.C. 4137,
as applicable.
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§162,368 Will late payment charges or
special fees apply to delinguent
payments due under a residential
lease?

(a) Late payment charges will apply
as specified in the lease., The failure to
pay these amounts will be treated as a
lease violation,

(b) We may zs3ess the following spe-
cial fees to cover administrative costs
{incurred by the United States in the
collection of the debt, If remt is not
paid In the time and manner reguired,
in addition to late payment charges
that must he pald to the Indian land-
owners undear the lease:

The lessea will pay . .. | For. ..

{1) $50.00 Any dish d check.

(2} B15.00 .., | Processing of each nolkce or de-
mand latter.

(3} 18 percent of bal-
ance due.

Treasury processing loliowing re-
terral for colleclion of deffnquent
debt,

$182.369 How will payment rights re-
lating te a residential lease be allo-
cated?

The residential lease may allocate
rights to payment for insurance pro-
ceeds, tregpass damages, condemnation
awards, settlement funds, and other
payments betwoen the Indlan land-
owners and the lessee. If not specified
in the lease, insurance policy, order,
award, judgment, or other document,
the Indian landowners will be entitled
to receive these payments.

§162.370 When will a cancellation of a
residential lezse be effective?

(a) A cancellation involving a resi-
dential lease will not be effective until
31 days after the lessee receives a can-
cellation letter from us, or 41 days
from the date we malied the letter,
whichever is earllier.

{b) The cancellation decision will not
he effective if an appeal 1s filed unless
the cancellation 1s made immediately
effective under part 2 of this chapter,
While a cancellation decision is ineffec-
tive, the lessee must continue to pay
rent and comply with the other terms
of the lease.
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§162.371 What will BIA do if a lessee
remains in possession after a resi-
dential lease expires or is termi-
nated or cancelled?

If a leszes remains in possession after
the explration, termination, or can-
cellation of & residential lease, we may
treat the unanthorized possession as a
trespass under applicable law in con-
sultation with the Indian landowners,
Unless the Indian landowners of the ap-
plicable percentage of interests under
§162.012 have notifled ug in writing that
they are engaged in good faith negotia-
tichs with the holdover lessee to cbtalin
a new lease, we may take action to re-
cover possession on behalf of the Indian
landowners, and pursue any additional
remedies available under applicable
law, such as a forcible entry and de-
tainer action.

§162.372 Will BIA zppeal bond regula-
tions apply to canceliation ci-
sions involving residential leases?

(a) Except as provided in paragraph
(b) of this section, the appeal hond pro-
yvisions in part 2 of this chapter will
apply to appeals from lease cancella-
tion deeisions.

(h) The lesses may not appeal the ap-
peal bond decisien. The lessee may,
however, request that the official to
whom the appeal is made reconsider
the appeal bond decision, based on ex-
traordinary clroumstances, Any recon-
slderation decision iz final for the De-
patrtment,

§162.373 When will BIA issue a deci-
sion on an appeal from a residential
leaging decision?

Bla will issue a decision ¢n an appeal
from e leasing decision within 30 days
of recelpt of all pleadings.

§162.974 What happens il the lessee
abandons the leased premises?

If a lessee abandons the leased prem-
1ses, we will treat the abandonment as
a violation of the lsase., The lease may
specify a period of non-use after which
the lease premises will be considered
abandoned.

Subparn D—Business Leases

SourcE: 77 FR 72474, Dec, 5, 2012, unless
otherwise noted.
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BUSINESS LEASING GENERAL PROVISIONS

§162.401 What ¢
subpart cover

{a) This subpart covers both ground
leases (undeveloped land) and leases of
developed land (together with the per-
manent improvements thereon) on In-
dian land that are noi ¢overed in an-
other subpart of this part, lneluding:

{1y Leases for residential purposes
that are not coverad in subpart C;

(2) Leases for business purposes that
are not covered in subpart E;

(3) Leases for religious, educational,
recreational, cultural, or other public
purposes; and

(4) Commerclal or industriazl leases
for retall, office, manufacturing, stor-
age, blomass, waste-to-energy, or other
business purnoses.

{h)y Leases covered by this subpart
may anthorize the construction of sin-
gle-purpose or mixed-use projects de-
signed for use by any number of lessees
or gcoupants.

§162,402 Is there a model business
lease form?

There is no model business lease form
hecause of the need for flexibility in
negotiating and writing business
leases; however, we may:

{a) Provide other guldance, such as
checklists and sample lease provisions,
to assist in the lease nagotiation proc-
ass; and

{) Assist the Indian landowners,
upon their request, in developing ap-
propriate lease provisions or in using
tribal lease forms that conform to the
requirements of this part.

es of leases does this

LEASE REQUIREMENTS

§162.411 How long may the term of a
business lease run?

{a) A business lease must provide for
a definite term, atate if there is an op-
tion to renesw, and If so, provide for a
definite term for the renewal period.
The maximum term of a lease approved
under 25 U.S.C. 415(a) may not exceed
50 years {consizting of an initlal term
not to exceed 25 years and one renewal
not to exceed 25 years), unless a Fed-
eral statute provides for a longer max-
imum term {(e.g., 25 U.8.C. 415(a) allows
for a maximum term of 99 years for
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certain tribes), a different initial term,
renewal term, or number of renewals.

() For tribal land, we will defer to
the tribe’s determination that the
leaze term, including any renewal, s
reasonsgble. For individually owned In-
dian land, we will review the lease
term, including any renewal, to ensure
it is reasonable, given the:

(1} Purpose of the lease;

(2} Type of financing,; and

{3) Level of Investment.

{¢) The lease may not be extended by
holdover,

§162.412 What must the lease include
if it contains an option te renew?

(a) If the lease provides for an option
to renew, the laase must specify:

{1) The time and manner in which the
option must be exerclsed or is auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to us, unless the
lease provides for automatic renewal;

{3y Whether Indian landowner coh-
sent to the renewal is required;

(4} That the lessee must provide no-
tice of the renewal to the Indian land-
owners and any sureties and mortga-
geos,

{5 The additlonal consideration, if
any, that will be due upon the exercise
of the option to renew or the start of
the renewal term; and

(6) Any other conditions for renewal
(e.g., that the lesses not be in violation
of the lease at the time of renewal).

(b} We will record any renewal of a
1eage in the LTRO.

$162.413 Are there mandatory provi-
sions that a business lease must
contain?

{a) All businezs leases must identify:

{1y The tract or parcel of land heing
leased;

(2) The purpose of the lease and aun-
thorized uses of the leased premises;

(3) The parties to the lease;

(4) The term of the lease;

{53 The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing permanent lmprove-
ments under §162.415;

{8) Payment requirements and late
payment charges, including interest,

(7) Due dillgence requirements under
§162.417 (unless the lease is far rsli-

ID: 8963842

DktEntry: 40-2

25 CFR Ch, | {4-1-13 Edition)

pious, educational, recreational, cul-
tural, or ather public purposes),

(8) Insurance requirernents under
§162.437, and

(9 Bonding reguirements under
§162.434. If a performance hond i3 re-
quired, the lease must state that the
lesses must obtain the consent of the
surety for any legal instrument that
directly affects their obligations and
liakilities,

{h) Where a representative executes a
lgase on behalf of an Indlan landowner
or lessee, the lease musat identify the
landowner or lessee being represented
and the authority under which the ac-
tion 1= taken.

{¢} All business leases must include
the following provisions:

(1) The obligations of the lessee and
its sureties to the Indlan lahdowners
are alsc enforceabls by the United
States, s¢ long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

¢(3) The leszee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

{4} If historic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are eancountered during the
course of any activity associated with
this lease, all activity in the imme-
diate vicinity of the properties, re-
sources, remains, or items will cease
and the lessee will contact BIA and the
tribe with jurisdiction over the land to
determine how to proceed and appro-
priate disposition;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upoh reasonable notics, In accord-
ance with §162.46¢, to snter the leased
premises for lnspection and to ensure
compliance; and

(8) BIA may, abt Lts discretion, treat
as a lease viclatlon any fallure by the
lessee bo cooperate with a BIA request
to maks appropriate records, reports,
or information avallable for BIA {n-
spection and duplication.

(@) Unless the leszes would be prohib-
tted by law from doing so, the lease
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must alse contain the following provi-
asions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liabllity, or damages re-
sulting from the lessee’s use or oceupa-
tion of the leased premises; and

(2} The lessee Indemnifies the Unlted
States and the Indian landowners
againgt all liabilities or costs relating
to the use, handling, treatment, re-
moval, storage, transportation, or dls-
posal of hazardous materials, or the re-
lease or discharge of any hazardous
material from the leased premises that
oceurs during the lease term, regard-
less of fault, with the exception that
the lessee is not requived to indemnify
the Indian landowners for liability or
cost arising from the Indian land-
owners' negligence or wiliful mis-
conduct.

{e) Wo may treat any provision of a
lease document that violates Federal
law as a violation of the lease,

§162.414 May permanent improve-
ments be made under a business
lease?

The lessee may construct permanent
improvements under a business lease if
the business lease specifies, or provides
for the development of:

(a} A plan that describes the type and
location of any permanent Improve-
ments to be constructed by the lezsee;
and

(b) A general schedule for construc-
tion of the permanent improvements,
including dates for commencement and
completion of construction.

§162.415 How must a business lemse
address ownership of permanent
improvements?

(a) A business lease must specify who
will own any permanent improvements
the lessee constructs during the lease
term and may specify under what ¢on-
ditions, if any, permanent Iimprove-
ments the lessee constructs may be
conveyed to the Indian landowners dur-
ing the lease term. In addition, the
lease must indicate whether each spe-
cific permanent$ improvement the les-
gee constructs will:

(1) Remalin on the leased premises,
upon the expiration, cancellation, or
termination of the lease, in a condition
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zatisfactory to the Indian landowners,
and become the property of the Indian
landowners;

(2) Be removed withir a time period
specified in the lease, at the lessee’s
expense, with the leased premises to be
restored as closely as possible to thelr
condition before construction of the
permanent improvements; or

(3) Be disposed of by other specified
means.

(b) A lease that requires the lesses to
remove the permanent improvements
must alzo provide the Indian land-
owners with an option to talke posses-
sion of and title to the permanent im-
provements If the Improvements are
not removed within the specified time
period.

§162.416 How will BIA enforce re-
moval requirements in & business
lense?

{a) We may take appropriate enforce-
ment action to ensure removal of the
permansent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

{1} In consultation with the tribe, for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian landgd; and

(2) Before or after explration, termi-
nation, or cancellation of the lease,

{b) We may collect and hold the per-
formance bond or alternative form of
securlty until removal and restoration
are compieted,

§162.417 What requirements for due
dlili e;:co must a business lease in-
clude

{a} If permaneont improvemesnts are to
be constructed, the business lease must
include due diligence requirements
that require the lesses to complete
construction of any yermanent Im-
provements within the schedule speci-
fied in the lease or general schedule of
construction, and a process for chang-
ing the schedule by mutual consent of
the parties. If construction does not
ocour, or i3 not expected to be com-
pleted, within the time period speecified
in the lease, the lessee must provide
the Indian landowners and BIA with an
explanation of good canse a8 to the na-
ture of any delay, the anticlipated date
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of construction of facllities, and evi-
dence of progress toward commence-
ment of construction,

{b)y Failure of the lessee to comply
with the due diligence requirements of
the lease is a violation of the lease and
may lead to cancellation of the lease
under §182.467.

{¢) BIA may waive the reguirements
in this section if such walver is in the
best interest of the Indlan landowners.

(d) The reguirements of this section
do not apply to leases for rellgious,
educational, recreational, cultural, or
other public purposes.

§162.418 How must a business lease
deacribe the land?

¢a) A business lease must describe the
leaszed premises by reference to an offi-
cial or certified survey, if possible. If
the land cannot be so described, the
lease must include one or more of the
following:

(1) A legal description;

(2} A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that ls suffi-
cient to identify the leased premises.

{b) If the tract is fractionated we will
identify the undivided trust or re-
stricted interests in the leased prem-
ises.

§162.419 May a business lease allow
compatible uses?

A business lease may provide for the
Indian landowners te use, or authorize
others to use, the leased premises for
other uses compatible with the purnocse
of the bhusiness lease and consistent
with the terms of the business lsase.
Any such use or authorization by the
Indian landowners will not reduce or
offset the monetary compensation for
the business lease.

MONETARY COMPENSATION
REQUIREMENTS

§162,420 How much monetary com-
pensation must be paid under a
business lease of tribal land?

(&) A business lease of tribal land
may allow for any payment amount ne-
gotiated by the tribe, and we will defer
to the trike and net require a valuation
if the tribe submits a trival authoriza-
tion expressly stating that it:
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(1) Has negotiated compensation sat-
isfactory to the tribe;

(2) Walves veluation; and

(3) Has determined that accepting
such negotiated compensation and
walving valuation is in i{ts best Inter-
ast.

(b) The tribe may request, in writing,
that we determine fair market rental,
{n which case we will use a valuation in
accordance with §162.422. After pro-
viding the tribe with the fair market
rental, we will defer to a tribe's deci-
sion to allow for any payment amount
negotisted by the tribe.

{c} If the conditions in paragraph (a)
or (b) of this section ars not met, we
will require that the lease provids for
falir market rental based on a valuation
in accordance with §162,422.

§162.421 How much wmonetary com-
pensation must be paid under a
buginess lease of individually
owned Indian land?

{(a) A business lease of individually
owned Indian land must reguire pay-
ment of not less than falr market rent-
al before any adjustments, based on 2
fixed amount, a percentage of the pro-
jected income, or soms other method,
unless paragraphs {b} or (¢) of this sec-
tign permit a lesser amount, The lease
must establish how the fixed amount,
percentage, or combination will be cal-
culated end the frequency at which the
payments will be made.

(b) We may approve a lease of indi-
vidually owned Indian land that pro-
vides for the payment of nominal com-
pensation, or less than a fair market
rental, if:

(1) The Indian landowners execute a
written walver of the right to receive
fair market rental; and

(2) We determine it is in the Indian
landowners’ best interest, based on fac-
tors including, but not limited to:

(i) The lessee I8 a member of the im-
mediate family, as defined in §162.003,
of an individual Indian landowner;

(ii} The lessee is a co-owner in the
leased trach;

¢1ii)y A speclal relationship or oir-
cumstances exist that we bsalieve war-
rant approval of the lease;

(iv) The lease ig for religious, edu-
cational, recreational, cultural, or
other public purposes;
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(v) We have walved the requirement
for a valuation under paragraph (s) of
this section.

(¢) We may approve a lease that pro-
vides for payment of less than a falr
market rental during the pre-develop-
ment or construction periods, if we de-
termine it iz in the Indlan landownetrs’
best interest. The leasse must apecify
the amount of the compensation ahd
the applicable periods.

(d) We will require a valuation in ag-
cordance with §162.422, unless:

(1} 100 percent of the Indian land-
cwners submit to us a written request
to walve the valuation requirement; or

(2) We walve the requirement under
paragrayph (e) of this section.

(e} If the owners of the applicable
percentage of interests under §162.012
of this part execute 2 business lease on
behalf of all of the Indlan landowners
of a fractionated tract, the lease must
provide that the non-consenting Indian
landowners, and those on whose hehalf
we have consented, recelve a fair mar-
ket rental, as determined by a valu-
ation, unless we walve the reguirement
because the tribe or lessee will con-
struct infrastructure improvements on,
or sorving, the leased premises, and we
determine it 18 in the best Interest of
all the landowners,

§162,422 How will BIA determine fair
market rental for a business lease?

{a) We wlll use a markeat analysis, ap-
praigal, or other appropriate valuation
method to determine the fair market
rental before we approve a business
legse of individually owned Indian land
or, at the request of the trike, for trib-
al land,

(b} We will either:

{1} Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation method; or

(2) Use an approved market analysis,
appraisal, or other appropriate valu-
ation method from the Indlan land-
owners or lessee.

(¢} We will use or approve use of a
market analysils, appralsal, or other
appropriate valuation method only if
it:

(1) Has beent prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.5.C. 2214; and
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(2} Complies with Daepartmental poli-
cies regarding appraisals, including
third-party appraisals.

(d) Indian landowners may use com-
poetitive bidding as & valuation method,

$162.423 When gare monetary <om-
Eensation payments due under =
usiness lease?

(&) A business lease must spacify the
dates on which all payments are due,

{h) Unless the lease provides other-
wise, payments may not he made or ac-
cepted more than one year in advance
of the due date.

() Payments are due at the time
specified in the lease, regardless of
whether the lessee receives an advance
billing or other notice that a payment
is due.

§162.424 Muast a business lease specify
who receives monetary compensa-
tion payments?

{ay A business lease must specify
whether the lezzee will make payments
directly to the Indian landowners (di-
rect vay) or to us oh their behalf.

(h) The lessee may make payments
directly to the Indlan landowners 1f:

(1> The Indian landowners’ trust ac-
counts are unencumhbersd;

(2 There are 10 or fewer beneficial
owners; and

{3} One hundred percent of the bene-
ficial owners (Including those on whose
behalf we have consented) agree to re-
calve payment directly from the lessee
at the start of the lease.

(¢) If the lease provides that the les-
see will directly pay the Indian land-
owners, then:

(1) The leage must include provisions
for proof of payment upon our request.

(2) When we consent on bshalf of an
Indian landowner, the lessee must
make payment to us on behalf of that
landowner,

(3) The lessee must send direct pay-
ments to the partles and addresses
gpecified in the lease, unless the lessee
recoives notice of a change of owner-
ship or address.

{4) Unless the lease provides other-
wlse, compensation payments may not
be made paysble directly to anyone
other than the Indian landowners.

(5) Direct payments must continue
through the duration of the lease, ex-
capt that:
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(i) The lesses must make all Indian
landowners’ payments to us if 100 per-
cent of the Indlan landowners agree to
suspend direct pay and provide us with
documentation of their agreement; and

¢11) The lessee must make that Indi-
vidual Indian landowner's payment to
us if any individual Indian landowner
who dies, is declared non compos
mentis, owes a debt resulting in & trast
aceount encumbrance, or his or her
whereahouts become unknown.

§162.425 What form of monetary com-
pensation payment is acceptable
under & business lease?

{a) When payments are made directly
to Indian landowners, the form of pay-
ment must be acceptable to the Indian
landowners,

(hb) When payments are made to us,
our preferred method of payment 1s
electronic funds transfer payments. We
will alzo accept:

{1) Money orders;

(2} Personal checks;

(3} Certified checks; or

{4} Cashier’s checks,

{¢) We will not accept cash or foreign
currency.

{d) We will acoept third-party checks
only from financial {institutions or Fed-
eral agencies,

§£162.426 May the business lease pro-
vide for non-monet or varying
types of compensation

¢ay A lease meay provide for the fol-
lowing, subject to the conditions in
paragraphs (b} and (¢) of this section:

(1) Alternative forms of compensa-
tion, including but not limited to, in-
kind consideration and payments based
on percentage of income; or

(2) Varying types of compensation at
specific stages during the life of the
lease, including but not limited Lo
fixed annual payments during con-
struction, payments hased on income
during an operational period, and bo-
nuses.

{) For tribal land, we will defer to
the tribe’'s determination that the com-
pensation under paragraph (a) of this
section is in its best interest, if the
tribe submits a signed certification or
tribal authorization stating that it has
determined the compenszation under
parazgraph (a) of this section to be In
its best Intersaak,
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{¢) For individuvally owned land, we
may abprove a lease that provides for
compensation under paragraph (a) of
this sectlon If we determine that it is
in the best interest of the Indian land-
owners,

§162.427 Will BIA notify a lessee when
la pa)‘;ment is due under a business
ease

Upon request of the Indian land-
owners, we may issue invoices to a les-
sep in advance of the dates on which
payments are due under a business
lease. The lessee’s obligation to make
these payments in a timely manner
will not be excused if invoices are not
izsued, delivered, or received.

§162,428 Must a business lease provide
for compenaation reviews or adjust-
ments?

(a) For a business lease of tribal land,
unless the lease provides otherwise, no
periodic review of the adegnacy of com-
pensation or adjustment 13 required 1if
the tribe states in its tribal certifi-
catlon ar authorization that it has de-
termined that not having compensa-
tion reviews and/or adjustments is in
ite best interest.

(b} For a busginess lease of indlvid-
ually owned Indlan land, unless the
lease provides otherwise, no periodic
review of the adequacy of compensa-
tion or adjustment is required If:

(1) If the term of the lsase is 5 years
or less;

(23 The lease provides for sutomatic
adjustments; or

(3) We determine it 1s in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(1) The lease praovides for payment of
legs than fair market rental;

(1i} The lease is for religious, edu-
cational, recreaticnal, cultural, or
other public purposes;

(ili) The lease provides for most or
all of the compensation to be pald dur-
ing the first 5 years of the lease term
or before the date the review would be
conducted; or

(1v) The lease provides for graduaated
rent or non-monetary or varicus types
of compensation.
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() If the conditions in paragraph (a}
or (b) of this sectlon are not met, a re-
view of the adequacy of compensation
must gccur at least every fifth year, In
the manner specified in the lease. The
lease must specify:

(1) When adjustments take effect;

(2) Who can make adjustments;

{3y What the adjustments are based
on; and

() How t¢ resolve disputes arising
from the adjustments.

(d) When a review results in the need
for adjustment of compensation, the
Indian landownera must consent to the
adjustment in accordance with §162.012,
unless the lease provides otherwise,

§162.429 What other types of pay-
ments are required under a busi-
ness lease?

(a) The lessee may be required to pay
additional fees, taxes, and assessments
assoclated with the use of the land, as
determined by entlties having jurisdic-
tion, except as provided in §162.017. The
lessee must pay these amounts to the
appropriate office.

(by If the leased premises are within
an Indian irrigation project or drainage
gistrict, except as otherwise provided
in part 171 of this chapter, the lessee
must pay 2all operation and mainte-
nance charges that accrue during the
lease term. The leszee must pay these
amounts to the appropriate office in
charge of the Irrigation project or
drainage district. We will treat failure
toc make these payments as a violation
of the lease.

{c) Where the property {s subject to
at least one other lease for another
compatible use, the lessees may agree
among themselves how to allocate pay-
ment of the Indian irrigation operation
and maintenance charges,

BONDING AND INSURANCE

£$162,434 DMust a lessee provide a per-
formance bond for a business lease?

The lessee must provide a perform-
ance bond or alternative form of secu-
rity, except as provided in paragraph
(1} of this sectlon,

{a) The performance bond or alter-
native form of security must be in an
amount sufficlent te secure the con-
tractual obligations including:

(1) No less than:
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{1) The highest annual rental speci-
fled in the lease, if compensation is
paid annually; or

(ii} If the compensation 1s not pald
annually, another amount established
by BIA in consultation with the tribe
for tribal land or, where feasible, with
Indian landowners for individually
owned Indian land;

(2) The construction of any required
permanent improvements,;

(3) The cperation and maintenance
charges for any land lecated within an
irrigation project; and

{4) The restoration and reclamation
of the leased premises, to their condi-
tion at the start of the lease term or
some other specified condition.

(b) The performance bond or other se-
curity:

(1) Must be deposited with us and
made payable only to us, and may not
be medified without our approval, ex-
cept as provided in paragraph (b)2} of
thig section; and

(2} For tribal land, 1f the lease s0 pro-
vides, may be deposited with the trihe
and made payable to the tribe, and
may not be modified without the ap-
proval of the tribe,

(¢) The lease must specify the condl-
tions under which we may adjust secu-
rity or performance bond requirements
to reflect changing conditions, includ-
ing consultation with the tribal land-
owner for tribal land before the adjust-
ment.

(d) We may require that the surety
provide any supporting documents
needed to show that the performance
bond or alternative forms of security
will be enforceable, and that the surety
will be able to perform the guaranteed
ohligations.

{e)} The performance bond ot other se-
curity instrument must require the
gurety to provide notice to us at least
80 days before canceling a performance
bond or other security. This will allow
us to notify the lessee of its obligation
to provide a substitute performance
bond or other security and require col-
lection of the bond or security before
the cancellation date. Failure to nro-
vide a substitute performance hond or
gecurity is 4 viclation of the lease.

£y We may waive the requirement for
a performance bond or alternative form
of security if either:
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(1} The lease Is for religious, edu-
cational, recrsational, cultural, or
other public parposes; or

¢2y The Indian landowners request it
and we determine a walver {s in the In-
dian landowners’ best interest.

{g) For tribal land, we will defer, to
the maximum extent possible, to the
tribe’s determination that a waiver of
a performance bond or alternative form
of security is in its besgt interest,

§162.436 What forms of security are
acceptable under a business lease?

(3 We will accept a performance
hond only in one of the following
forms;

{1} Certificates of deposit issued by a
federally insured financial institution
authorized to do business In the United
States;

(2) Irrevocable letters of credit issued
by a federally insured financial institu-
tion authorized to do business in the
United States;

(3) Negotiable Treasury securities; or

(4) Sursety bonda issued by a company
approved by the U.S. Department of
the Treasury.

(b) We may accept an alternative
form of security approved by us that
provides adequate protection for the
Indian landowners and us, including
but not limited to an escrow agreement
and assigned savings account.

{2y All forms of performance bonds or
alternative security must, if applica-
ble:

{1) Indicate on their face that BIA ap-
proval 18 required for redemption;

(2) Be accompanied by a statement
granting full authority to BIA to make
an immediate claim upon or sell them
if the leszee viclates the lease;

(8) Be irrevocable during the term of
the performance bond or alternative se-
curity; and

{4) Bo automatically renewable dur-
ing the term of the lease.

{d) We will not accept cash bonds,

§162.436 What is the release process
for a performance bond or alter-
native form of security under a
business lease?

{a) Upon expiration, termination, or
cancellation of the leass, the lesses
may ask BIA In writing to release the
performance bond or alternative form
of security.
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(b) Upon receiving a request under
paragraph (a) of this section, BIA will

(1) Confirm with the tribe, for tribal
land or, where feasible, with the Indian
landownerz for individually owned In-
dlan land, that the lesses has complied
with all lease obligations; and

(2) Release the performance bond or
alternative form of security to the les-
see, unless we determine that the bond
or security must be redeemed to fulfill
the contractual obligations,

§162.437 Must a lessee provide insur-
ance for a business lease?

Except as provided In paragraph (c)
of this section, a lessee must provide
insurance necessary to protect the in-
terests of the Indlan landowners and in
the amount sufficisnt te protect all in-
surable permanent improvements on
the premises.

(&) The insurance may {nclude prop-
erty, crop, liability, and casualty in-
surance, depending on the Indlan land-
owners’ interests to be protected.

(b) Both the Indian landowners and
the United States must be 1dentified as
additional insured parties.

(c) We may walve the requirement for
{nsurance upon the request of the In-
dian landowner, if a walver iz in the
best Interest of the Indian landowner,
including if the lease s for less than
falr market rental or nominal com-
pensation, For tribal land, we will
defer, to the maximum extent possible,
to the trihe’s determination that a
walver is in its best interest.

APPROVAL

§162.438 What documents are re-
guired for BIA approval of a busi.
ness lease?

A lessee or the Indian landowners
must submit the following documents
to us to obtaln BIA approval of a busi-
ness lease:

(a) A lease executed by the Indian
landowners and the lagsee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the lease and, if applicable,
mesting the requirements of
§§162.420(a), 162.426(b), and 162.428(a}, or
g separate gigned certification meeting
the requirements of §§162.426(b) and
162.428(a));
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(¢} A wvaluation,
§162,420 or §162.421;

{d) Proof of insurance, if required
under §162.437;

{e) A performance bond or othar sscu-
rity, if required under §162.434;

{f) Statement from the appropriate
tribal authority that the proposed use
1s in conformance with applicable trib-
al law, if reguired by the tribe;

{g) Environmental and archeological
reports, surveys, and gite assessments
as needed to facilitate compliance with
applicable Federal and tribal environ-
mental and land use requirements, in-
cluding any deocumentation prepared
under §162.027(),

(h) A restoration and reclamation
plan {(and any subsequent modifications
to the plan), if appropriate;

{i) Where the lessee iz not an entity
ownsed and operated by the tribe, docu-
ments that demonstrate the technical
capability of the lesase or lessee’s
agent to construct, operate, maintain,
and terminate the proposed project and
the lessea's ability to successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(Y A preliminary plan of develop-
ment that describes the type and loca-
tion of any permanent improvements
the lessee plans to construct and a
schedule showing the tentative com-
mencement and complstion dates for
those improvements, if appronriate;

(k) A legal description of the land
under §162.418;

(1) If the leass is belng approved
under 25 .8.C. 415, information to as-
sist us in our evaluation of the factors
in 25 7J.5.C. 415(a); and

{m) If the lessee is a corporabion,
limited liability company, partnership,
joint venture, or other legal entity, ex-
cept & tribal entity, information such
as organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1} The representative has authority
to execute a lease;

(27 The lease will be enforceable
againgt the lessee; and

(3) The legal entity is in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.

if required under
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§162,439 Will BIA review s proposed
buginess lease before or during
sreparntion of the NEPA review

ocumentation?

Upon reguest of the Indisn land-
owners, we will review the proposed
business lease after nregotiation by the
varties, before or during preparation of
the NEPA review documentation and
any valuation, Within 60 days of receiv-
ing the proposed lease, we will provide
an acknowledgement of the terms of
the leass and ldentify any provisions
that, based on this acknowledgment re-
view, would justify disapproval of the
lease, pending results of the NEPA re-
view and any valuation.

§162.440 What is the approval process
for a business lease?

(a) Before we approve 2 business
lease, we must determine that the
lease is In the best interest of the In-
dlan landowners. In maklng that deter-
mingtion, we will:

(1) Review the lease and supporting
documents;

{2y Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances;

(3) If the lease Is being approved
ander 25 U.8.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 25 U.8.C, 415(a);
and

4) Require any lease modifications
or mitigation measures necessary to
gatisfy any requirements including any
other Federal or tribal land use re-
quirements.

(b)Y Upon receiving a business lease
package, we will promptly notify the
parties whether the package Iz or is
not complete. A complete package {n-
cludes all the ianformation and sup-
porting documents required under this
subpart, including but not limited to,
NEPA review documentation and valu-
ation decumentation, where applicable.

(1) If the business lease package is
not complete, our letter will identify
the missing information or decuments
required for a complete package, If we
do not respond to the submission of a
business lease package, the parties
may take action under §162.463.

(2) If the businessz lease package is
complete, we will notify the parties of
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the date of our recelpt. Within 6} days
of the receipt date, we will approve or
disapprove the lease, return the pack-
age for revislon, or inform the parties
in writing that we need additlonal re-
view time. If we inform the parties in
writing that we need additicnal time,
then:

(1) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter; and

(1) We have 30 days from sending the
letter informing the parties that we
need additional time to approve or dis-
approve the lease,

() If we do not meet the deadlines in
this section, then the parties may take
appropriate action under § 162.483.

(d) We will provide any lease ap-
proval or disapproval and the basis for
the determination, along with notifica-
tion of any appeal rights ander part 2
of this chapter, in writing to the par-
ties to the lease,

(e) We will provide approved business
leases on tribal land to the lessee and
provide a copy Lo the tribe. We will
provide approved business leases on in-
dividually owned Indian land to the
lessee, and make copies awvailable to
the Indian landownsrs upon written re-
quest.

§162.441 How will BIA decide whether
to approve a business lease?

(a)y We will approve a business lease
unless:

(1) The required consents have not
been ohtalned from the partles to the
lease;

{2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the bhest interests of the Indlan
landowners,

{b) We will defer, to the maximum
extent possible, to the Indian land-
owners' determination that the lease 1s
in their best Interest.

{c) We may not unreasonably with-
heold approval of a lease.

§162.442 When will 2 business lease be
effective?

(&) A business lease will be effective
on the date that we approve the lease,

ID: 8963842
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even If an appeal 1s filed under part 2 of
this chapter.

(b) The lease may specify a date on
which the obligations between the par-
ties to the business lease are triggered.
Such date may be before or after the
approval date under paragraph {(a) of
this section.

$162.443 Must a business lease docu-
ment be recorded?

{a) Any business lease document
must be regorded in our LTRO with ju-
risdiction over the leased land.

{1y We will record the leage document
immediately following our approval.

(2} If our approval of an assignment
or sublease is not required, the parties
must record the agsignment or sublease
in the LTROQ with jurisdiction over the
leased land.

{b) The tribe must record lease docu-
ments for the following types of leases
in the LTRO with jurisdiction over the
leased lands, even though BIA approval
is not required:

{1} Leages of tribal land a corporate
entity leases to a third party under 25
U.5.C. 477, and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval under certain
conditions.

§162.444 Will BIA require an appeal
bond for an appeal of a decision on
a business lease document?

(a) If a party appeals our decision on
a lease, assignment, amendment, or
sublease, then the officlial to whom the
appeal is made may require the appsl-
lant to post an appeal hond in accord-
ance with part 2 of this chapter. We
will not require an appeal bond:

(1) For an appeal of a decision on a
leasehold mortgage; or

(2) If the tribe Is a party to the ap-
peal and requests a waiver of the ap-
peal hond,

(b) The appellant may not appeal the
appeal bond decision. The appellant
may, however, request that the official
to whom the appeal s made reconsider
the bond decision, based on extraor-
dinary circumstances. Any reconsider-
ation decislon is final for the Depart-
ment.
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AMENDMENTS

$162.445 Mny the parties amend a
business lease?

The parties may amend a business
leass by obtaining:

{2) The lessee’'s signature;

{b) The Indian landowners' consent
under the requirements in §162,446; and

(¢) BIA approval of the amendment
under §5162.447 and 162,448,

§51682.446 What are the consent re-
quirements for an amendment to a
business lease?

(a) Unless the lease provides other-
wige, the lessee must notify all Indian
landownsrs of the proposed amend-
ment.

(b) The Indian landowners, or their
representatives under $§162.013, must
congent to an amendment of a husiness
lease in the satne percentages and man-
ner as & new hbusiness lesse under
§162.012, unless the lease:

{1} Provides that indlvidual Indian
landowners are deemed to have con-
sented where they do not oblect in
writing to the amendment within a
specified period of time following the
jandowners' receipt of the amendment
and the lsase meets the requirements
of paragraph {¢) of this section;

(2} Authorizes one or more represent-
atives {0 consent 50 an amendment on
behalf of 211 Indian landowners; or

{3) Deslgnates us as the Indian land-
owners' representative for the purposes
of consenting to an amendment,

(c) If the lease provides for deemed
congent under paragraph (b)1) of this
section, 1t must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other decumentation of any
Indian landowners' actual consent;

(2 Proof of mailing of the amend-
ment to any Indian landowners who are
deemed t¢ have consented; and

(3) Any other pertinent information
for us to review,

(d) Unless specifically authorized in
the lease, a written power of attarney,
or a court deocument, Indian land-
pwners may not be deemed to have con-
gonted to, and an Indlan landowner's
designated representative may not ne-
gotiate or consent to, an amendment
that would:
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¢{1) Reduce the payment obligations
to the Indian landowners;

(2) Increase or decrease the lease
area,

{3 Terminate or change the term of
the lease; or

(4) Modify the dispute resolution pro-
ceduras.

$162.447 What is the approval process
{or an amendment to a business
eage?

(a) When we receive an amendment
that meets the requirements of this
snbpart, we will notify the parties of
the date we receive {t. We have 30 days
from receipt of the executed amend-
ment, proof of required consents, and
required decumentation to approve or
disapprove the amendment or inform
the parties iln writing that we need ad-
ditional review time. Our determina-
tion whether to approve the amend-
ment will be in writing and will state
the basis for our approval or dis-
approval.

(b) Our letter informing the parties
that we need additional review time
must {dentify our initial concerns and
invite the parties to respond within 15
days of the date of the letter. We have
30 days from sending the letter inform-
ing the parties that we need additional
time to approve or disapprove the
amendment.

(c) If we do not meet the deadline in
paragraph (2) or this section, or para-
graph (b) of this section if applicable,
the amendment iz desmed approved to
the extent consistent with Federal law.
Unless the lease provides otherwlise,
provisions of the amendment that are
inconsistent with Foderal law will be
severed and unenforceable; all other
provisions of the amendment will re-
main in force.

§162.448 How will BIA decide whether
to approve an amendment to a busi-
ness lease?

(a) We may disapprove a business
lease amendment only if at least one of
the following is true:

{1y The Indian landowners have not
consented and their consent Is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;
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(3) The lessee Is in violation of the
lease;

() The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold cur approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible to the Indian land-
owners’ determination that the amend-
ment 1s in their best interest,

(c) We may not unreasonably with-
hold approval of an amendment.

ABSIGNMENTS

§162.449 May 2 lessee assign a busi-
ness lease?

{a) A lesses may assign a business
lease by meeting the consent require-
ments in §162.450 and obtalning our ap-
proval of the assighment under
§8162.451 and 162.452, or by meeting the
conditions in paragraphs (b) or {¢) of
this section,

() Where provided in the lease, the
lessee may assign the lease to the fol-
lowing without meeting consent re-
quirements or obtaining BIA approval
of the assignment, as long as the legses
notifies BIA of the assignment within
30 days after it i executed:

{1) Not more than three distinct legal
entities specified in the lease; or

{2} The lessee's wholly owned subsidi-
aries,

(c) The lessee may assign the lease
without our approaval or meeting con-
sent requirements il

(1} The assignee iz a leasehold mort-
gagee or its designee, acquiring the
lease elther through foreclosure or by
conveyance;

(2) The assignee agrees in writing to
assume all of the obligations and con-
ditions of the lease; and

(3} The assignee agrees In writing
that any transfer of the lease will be in
accordance with applicable law under
§162.014.

§162.460 What =are the consent re-
quirements for an assignment of a
business lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indlan
landowners of the proposed assign-
ment.

ID: 8963842
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{h) The Indian landowners, or their
representatives under §162.013, must
consent to an amendment of a business
lease In the same percentages and man-
ner as a4 new business lease under
§162.01.2, unless the lease:

(1) Provides that Individual Indlan
landowners are deemed to have con-
sented where they do not object in
writing to the amendment within a
specified period of time following the
landowners' recelpt of the amendment
and the lease meets the requirements
of paragraph {c) of this ssction;

(2) Authorizes one or more represent-
atlves to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners® renresentative for the purposes
of consenting to an amendment.

(¢) If the lease provides for deemed
consent under paragraph (b1} of this
sectlon, 1t must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other documentation of any
Indian landowners' actual consent;

(2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for us to review,

(@) The lesses must obtain the con-
sent of the holders of any bonds or
mortgages.

§162.451 What is the approval process
for an assignment of a business
lease?

{a) When we recelve an assignment
that mieets the requirements of this
subpart, we will notify the parties of
the date we recelve it. If our approval
is required, we have 30 days from re-
ceipt of the executed assignwment, preof
of required consents, and reqguired doc-
umentation to approeve or disapprove
the assignment, Our determination
whether to approve the assignment will
be in writing and will state the basls
for our approval or disapproval,

(b) If we do not meeot the deadline in
this section, the lessee or Indian land-
owners may take appropriate action
under §162.463,
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§162.452 How will BIA decide whether
to aplpmve an pssignment of a busi-
ness lease?

(a) We may disapprove an aszignment
of a business lease only if at least one
of the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3} The lessee is in viclation of the
lease;

(4} The assignee does not agree to be
bound by the terms of the lease;

{6) The regquirements of this subpart
have not been met; or

(6) We find a compeliing reascn to
withheld our approval {n order to pro-
tect the best Interests of the Indian
landowners.

(b) In making the finding required by
paragraph {a)(6) of this section, we may
consider whether:

{1} The value of any part of the leased
premises not covered by the assign-
ment would be adversely affected; and

(2) If a performance bond iz required,
the asslgnee has posted the bond or se-
curity and provided supporting decu-
ments that demonstrate that:

(i) The lease will be enforceahle
against the assignee; and

{ii) The assignee will be able to per-
form its obligations under the lease or
assignment.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment ls
in their best interest,

(1) We may not unreasonably with-
nold approval of an assgignment.

SUBLEASES

§162,453 May a lessee sublease a busi-
ness lease?

(a) A lesses may sublease a business
lease by meeting the consent require-
ments in §162.454 and obtaining our ap-
proval of the sublease under §§162.45%
and 162.456, or by meeting the condi-
tions in paragraph (b) of thiz section.

() Where the sublease is part of &
commercial development or residential
development, the lesses may sublease
without meeting consent regquirements
or obtaining BIA approval of the sub-
laase, 1f:
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{1} The lease provides for subleasing
without mesting consent requirements
or obtaining BIA approval;

(2) The sublease does not relieve the
lesaee/sublessor of any liability; and

{3} The parties provide BIA with a
copy of the sublease within 30 days
after it is executed.

§162.454 What are the consent re-
guirements for a sublease of a busi-
ness lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed sublease.

{b) The Indian landowners must con-
gent to a sublease of a business lease in
the same percentages and manner as a
new business lease under §162.012, un-
less the lease:

(1) Provides that Individual Indian
landowners are deoemed to have con-
sented where they do not object in
writing to the sublease within & speci-
fied period of time following the land-
pwners’ receipt of the sublease and the
lease meets the requirements of para-
graph {(¢) of this section;

(2} Authorizes one or rore represent-
atives to consent to a sublease on be-
half of all Indian landowhners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a subleass.

(c) If the lease provides for deemed
congent under paragraph (b)X1) of this
section, it must reqguire the parties to
subrmit to ua:

(1) A copy of ths executed subleasse or
other documentation of any Indian
landowners’ actual consent;

(2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

{3 Any other pertinent information
for us to review,

§162.455 What is the approval process
for a sublease of a business lease?

(2) When we recelve a sublease that
meets the requirements of this subpart,
we will notify the parties of the date
we receive It. If our approval is re-
guired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required documentation
to approve or disapprove the sublease
or inform the parties ln writing that
we need additional review time, Our
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determination whether to approve the
sublease will be in writing and will
state the basis for our approval or dis-
approval.

(b) Our letter Informing the parties
that we need additional review time
musgt identify our initial concernz and
invite the parties to respond within 15
days of the date of the letter. We have
30 days from sending the letter infori-
ing the parties that we need additional
time to approve or disapprove the sub-
leasge.

(c) If we do not meet the dsadline in
paragraph (a) of this sectlon, or para-
graph (b) of this section if applicable,
the sublease is deemed approved to the
extent consistent with Federal law,
Unless the lease provides otherwise,
provisions of the sublease that are in-
consistent with Federal law will be sev-
ered and unenforceable; all other provi-
sions of the sublease will remain in
force.

$162.456 How will BIA decide whether
:o approve a sublease of a businesa
ease

{a) We may disapprove a sublease of a
business lease cnly If at least one of
the following s true:

(1> The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee's morigagees or sure-
ties have not consented;

{3) The lesseo is In viclation of the
lease;

(4) The lessee will not remain liable
under the lease;

(57 The reguirements of this subpart
have not been met; or

8) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b} In making the finding required by
paragraph (a)X6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the sublease would be adversely af-
fected.

(¢) We will defer, to the maximum ex-
tent possible, to the Indian landowners'
determination that the sublease is in
their best Interest.

(dy We may not unreasonably with-
hold approval of a sublease.
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LEASEHOLD MORTGAGES

$162.457 May a lessee mortgage a busi-
ness lease?

{a) A lezsee may mortgage a husiness
lease by meeting the consent require-~
ments in §162.458 and obtaining ¢ur ap-
proval of the leasehold mortgage under
§§162.459 and 162.460.

{b) Refer to §162.449(c) for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest occurs,

§162.458 What are the consent re-
guirements for a leasehold mort-
gage of & business lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed leasehold
mortgage.

(b} The Indian landowners, or their
representatives under §162.013, must
consent to & leasshold mortgage of a
business lease in the same percentages
and manner as a new business lease
under §162.012, unless the lease:

(1) States that landowner consent s
not reguired for a leasehold mortgage
and identifies what law would apply in
case of forsclosure;

{2y Provides that individual Indian
landowners are deemed to have con-
sented where they do not object In
writing to the leaschold mortgage
within & specified period of time fol-
lowlng the landowners’ recsipt of the
leasehold mortgage and the lease
meets the requirements of paragraph
(c) of this section;

(3) Authorizes one or more represent-
atives to consent to a leasehold mort-
gage on behalf of alt Indian land-
QWners; or

(4) Desgignates us as the Indian land-
owhers’ representative for the purposes
of consenting to a leasehold mortegage.

{c) If the lease provides for deemed
consent under paragraph (b)(2) of this
section, it must require the partles to
submit to us;

(1) A copy of the executed leaschold
mortgage or other documentation of
any Indian landowners' actual consent,;

(2) Proof of mailing of the leasehold
mortgage to any Indlan landowners
who are deemed to have ¢onsented,; and

(3) Any other pertinent information
for us to review.
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§162.459 What is the approval process
for a leasehold mortgage of a busi-
ness lease?

(a) When we receive a leasehold
morigage that meets the reguirements
of this subpart, we will notify the par-
ties of the date we recelve it, We have
20 days from recelpt of the executed
leasehold mortgage, proof of required
consents, and required documentation
to approve or disapprove the leasehold
mortgage. Our determination whether
to approve the leasehold mortgage will
be in writlhg and will gtate the basis
for cur approval or disapproval.

(b} If we do not meet the deadline in
this section, the lessee may take ap-
propriate action nnder §162.453,

£162.460 How will BIA decide whethex
to approve a leasehold mortgage of
a business lease?

{a) We may disapprove a leasehold
moartgage of a business leass only if at
least one of the following is true:

(1) The Indlan landownerz have not
consented and their consent is re-
quired;

{2} The lessee’s morigagees or sure-
ties have not consented;

(3) The reguirements of this subpart
have not been met; or

(4) We find a compelling reason to
withhold our approval in order to pro-
tooct the best interests of the Indiah
landowners.

(b In making the finding reguired by
paragraph (a)(4} of this section, we may
consider whether:

(1) The leasehold mortgage proceeds
would be used for purposes unrelated to
the leased premises; and

(2) The leasehold mortgage is limited
to the leazehold.

{e) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the leasehold mort-
gapge 18 ln their best Interest.

(d) We may not unreasonably with-
hold approval of a leasehold morigage,

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

§162,461 When will an amendment, 2s-
gsignment, sublease, or leasehold
mortgage of a business lease be ef-
fective?

(a) An amendment, assignment, sub-
lease, or leasehold mortgage of a busi-
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ness lease will be sffective when ap-
proved, even if an appeal is filed under
part 2 of this chapter, except:

{1} If the amendment or subleass was
deemed approved under §162.447{(c) or
§162.455(c), the amendment or sublease
baecomes effective 45 days from the date
the parties malled or delivered the doc-
ument to us for our review or, if we
sent a letter informing the parties that
we need additional time to approve or
disapprove the lease, the amendment
or sublease becomes effective 45 days
from the date of the lstter informing
the parties that we need additional
time to approve or disapprove the
lease; and

{2) An assignment that does not re-
quire our approval under §162.449(b) or
§162.449(¢) or a sublease that does not
require our approval under §152.453(b)
bacomes effective on the effective date
specified in the assignment or sublease.
If the assignment or sublease does not
speclfy the effective date, 1t becomes
effective upon executiorn by the parties,

(b) We will provide copies of approved
documents te the party requesting ap-
proval, to the tribe for tribal land, and
upon request, to other parties to the
leage document,

§162.462 What bappens if BIA dis-
approves an amendment, assign-
ment, sublease, or leasehold mort-
gage of a business lease?

If we disapprove an amendment, as-
signment, subleage, or leasehold mort-
gage of a business lease, we will notify
the parties immediately and advise the
landowners of their right to appeal the
decision under part 2 of this chapter.

§162.463 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a lease document?

{a) If a Superintendent dees not meet
a deadline for issulng a decision on a
lease, assignment, or leasshold mort-
gage, the parties may file a written no-
tice to compel action with the appro-
priate Regional Director.

(b) The Regional Director has 15 days
from receiving the notice to:

{1) Issue a decision; or

(2) Order the Superintendent to issue
a decision within the time set out in
the order.
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(¢} The parties may file a written no-
tice to compel action with the Bla Di-~
rector if:

{1} The Regional! Director does not
meet the deadline in paragraph (b} of
thls section,;

{2) The Superintendent does not issue
a decision within the time set by the
Reglonal Director under paragraph
{b¥2) of this section; or

{2) The initial decision on the leasse,
assignment, or leasehold mortgage is
with the Regional Director, and he or
she does not meet the deadline for such
decision.

(d) The BIA Dlrector has 15 days from
receiving the notice to:

(1) Ysaue a decislon; or

(2) Order the Regional Director or
Superintendent to issue =2 decision
within the time set out in the order,

(e) If the Regional Dlractor or Super-
intendent does not iszue a decision
within the time set out in the order
under paragraph (@X2), then the BLA
Director must issue a decision within
15 days from the expiration of the time
set out in the order.

(3 The parties may file an appeal
from our inaction to the Interior Board
of Indian Appeals if the Director does
not meet the deadline {n paragraph (d)
or {e) of this section.

(g) The provisions of 25 CFR 2.8 do
not apply to the inaction of BIA offi-
cials with respect to a decision on a
leage, amendment, asslgnment, sub-
lease, or leasehold mortgage under this
subpart.

§162.464 May BIA investigate compli-
ance with a business lease?

(a) We may enter the leased premises
at any reascnable time, upon reascn-
able notice, and consistent with any
notice requirements under applicable
tribal law and applicable lease docui-
ments, to protect the interests of the
Indian landowners and to determine if
the lessee 1s in compliance with the re-
quirements of the lease.

(b) If an Indian landowner notifies us
that a speclfic lease violation has oc-
curred, we will premptly initiate an ap-
propriate Investigation.
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§162.465 May a business lease provide
for negotiated remedies if there is a
violation?

(a) A business lease of tribal land
may provide either or both parties with
negotiated remedies In the event of a
lease violation, including, but not lim-
ited to, the power to terminate the
lease. If the lease provides one or both
parties with the power to terminate
the lease:

(1) BIA approval of the termination is
not required;

(2) The termination is effective with-
out BIA cancellation; and

{3} The Indian landowners must no-
tify us of the termination so that we
may record it in the LTRO.

(b) A business lease of individually
owned Indian land may provide elther
or both partiez with negotiated rem-
edies, so long as the lease also specifies
the manner in which those remedies
may be exercised by or on behalf of the
Indian landowners of the applicable
percentage of Interests under §162.012
of this part. If the lease provides one or
hoth parties with the power to termi-
nate the lease:

(1) B1A concurrence with the termi-
nation is required to ensure that the
Indian landowners of the applicable
percentage of Interests have consented;
and

(2) BIA will record the termination in
the LTRO.

{¢) The parties must notify any sur-
ety or mortgagee of any violation that
may result in termination and the ter-
mination of a business lease,

{d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy avallable to us, as speci-
fled in the lease. The landowners may
request our asgistance in enforcing ne-
gotiated remedies.

{e) A business lease may provide that
lease violations will be addressed by a
tribe, and that lease dlsputes will be
resolved by a tribal court, any other
court of competent jurisdiction, or by a
tribal governing hody in the absence of
a tribal court, or through an alter-
native dispute resolution method. We
may not he bound by decisions made in
such forums, but we will defer to ongo-
ing actions or proceedings, as appro-
priate, in declding whether to exercise
any of the remedies available to us.
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£162.466 What will BIA do about a vio-
lation of & business lease?

{a) In the absence of actions or pro-
coedings described in §162.465(e), or if 1t
{5 not appropriate for us to defer to the
actions or proceedings, we will follow
the procedures in paragraphs (b) and {¢)
of this sectlon.

(b) If we determine there has been a
violation of the conditions of a busi-
ness lease, other than a violation of
payment provisions covered by para-
graph (¢) of this section, we will
promptly send the lessee and any sar-
ety and mortgagee a notice of violation
by certified mail, return receipt re-
quested.

(1) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(2} The notice of viclation will advise
the lessses that, within 10 business days
of the receipt of a notice of violation,
the lessee must:

{i) Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has been cured;

(il) Dispute cur determination that a
viclation has occeurred: or

{1i1) Request additional time to cure
the viclation.

(3) The notice of viclation may order
the lessee Lo cease operations under
the lease.

¢y A lessee's failure to pay com-
pensation in the time and manner re-
quired by a business lsase is a violation
of the lease, and we will issus a notice
of violation in accordance with this
paragraph.

(1) We will send the lessees and any
surety and mortgages a notice of viela-
tlon by certiffied mall, return receipt
reguested:

(i) Prormptly following the date on
which the payment was due, If the
lease requires that payments be made
to us; or

(ii) Promptily following the date on
which we receive actual notice of non-
payment from the Indian landowners,
i1 the lease provides for payment Adi-
rectly t¢ the Indian landowners.

(2) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to the
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Indian landowners for individually
owned Indian land.

(3) The notice of viclation will re-
quire the lessee to provide adequate
proof of payment.

{d) The leszee and its suretles will
continus to be responsible for the obli-
gations in the lease until the lease ex-
pires, or Is terminated or cancelled.

£162.467 What will BIA do if the lessee
does not cure a viclation of a busi-
ness lease on time?

{a) If the lessee does not cure a viola-
tion of a business lease within the re-
quired time yeriod, or provide adequate
praof of payment as required in the no-
tice of violation, we will consult with
the tribe for tribal land or, where fea-
sible, with Indian landowners for indi-
vidually owned Indian land, and deter-
mine whether:

(1) We should cancel the lease;

(2) The Indian landowners wish to in-
voke any remedies avallable to them
under the lease;

{3} We should invoke other remedies
available under the lease or applicable
law, including collection on any avail-
shle performance bond or, for failure to
pay compensation, referral of the debt
to the Department of the Treasury for
collection; or

(4) The lesseo should be granted addi-
tional time in which to cure the viola-
tion,

{b) Following oconsultation with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, we may take
action to recover unpaid compensation
and any =23sociated late payment
charges.

{1} We do not have to cancel the lease
or give any further notice to the lessee
before taking actlon to recover unpaid
compensation,

{2) We may still take action to re-
cover any unpaid compensation if we
cancel the lease.

(¢c) If we declds to cancel the lease,
we will send the lessee and any surety
and mortgagee a cancellation letter by
certified mail, return recelpt re-
guested, within 5 business days of our
decision. We will send a copy of the
cancellation letter to the $ribe for trib-
al land, and will provide Indian land-
owners for i{ndividually owned Indian
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land with actual or constructive notice
of the cancellation. The cancellation
letter will:

(1) Explain the grounds for cancella-
tion:

(2) If applicahle, notify the lessee of
the amount of any unpaid compensa-
tion or late payment charges due under
the lease;

¢3) Notify the lessee of the lessee's
right to appeal under part 2 of this
chapter, including the possibility that
the official to whom the appeal is made
may require the lessee te post an ap-
peal kond;

(4) Order the lessee to wvacabe the
property within 31 days of the date of
recelpt of the cancellation letter, if an
appeal is not filed by that time; and

¢5) Order the lessee to take any other
action BIA deems necessary to protect
the Indian landewners,

(d) We may invoke any other rem-
edles avallable to us under the lease,
including collecting on any avallable
performance hond, and the Indlan land-
owners may pursue any available rem-
edies under tribal law.

$162.468 Will late payment charges or
special fees apply to delinguent
ayments due under a business
ease’

(a) Late payment charges will apply
as apecified in the leasse, The fallure to
pay these amounts will be {reated as a
lease violation.

(b) We may assess the following spe-
clal fees to cover administrative costs
jncurred by the United States in the
gollection of the debt, if compensation
is not paid in the time and mannser re-
quired, in addition to the late payment
charges that must be pald to the Indian
landowners under the lease:

The lassee will pay . . . For. . .
(1) $50.00 ... e | ATy gisShonored chack
(2] $15.00 Pro Ing of aach notice or
damand latter.
{3} 18 parcent of balance Traasury processing following
dus, referral [or collection of delin-
quenl debt.

§162.469 How will payment rights re-
latin ?to a business lease be allo-
cate

The business lease may allocate

rights to payment for insurance pro-
ceads, trespass damages, condemnation
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awards, settlement funds, and other
payments between the Indian land-
owners and the lessee. If not aspecified
in the lease, insurance policy, order,
award, judgment, or other document,
the Indian landowners or lessees will be
entitled to receive these payments.

§162.470 When will a cancellation of a
business lease be effective?

{a) A cancellation invelving a busi-
ness lease will not be effective until 31
days after the lessee recelves a can-
cellation letter from us, or 41 days
from the date we mailed the letter,
whichever is earlier.

{b) The cancellation decision will not
be effective if an appeal 1s filed unless
the cancellation is made immediately
effective under part 2 of thiz chapter.
While a cancellation decision is ineffec-
tive, the lassee must continue to vay
compengation and comply with the
other terms of the lease.

§162.471 What will BIA do if a lessee
remains in possession after a busi-
ness lease expires or is terminated
or cancelled?

If a lesses remainsg in possession after
the expiration, termination, or can-
cellation of a husiness lease, we may
treat the unauthorized possession as a
trespass under applicable law in con-
sultation with the Indian landowners.
Unless the Indlan landowners of the ap-
plicable percentage of interests under
§162.012 have notifled us in writing that
they are engaged in good falth negotia-
tlons with the holdaver lessee to obtain
a new lease, we may take action to re-
cover possession on behalf of the Indian
landowners, and pursus any additional
remedies available under applicable
law, such as a forcible entry and de-
tainer action.

§162.472 Will BIA appeal bond regula-
tions apply to cancellation oi-
sions involving business leases?

{a) Except as provided in paragraph
{b) of this section, the appeal bond pro-
visions in part 2 of this chapter will
apply to appeals from lease cancella-
tion decisions

(b)Y The lessee may not appeal the ap-
peal bond decision. The lesses may,
however, request that the official to
whom the appeal is made reconsider

514

NNRADDY%

Page: 97 of 134

e




Case: 13-16259

02/03/2014

Bureau of Indlan Affairs, Interior

the appeal bond decision, based on ex-
traordinary clrocumstances. Any recon-
slderation decision is final for the De-
partment.

§162.473 When will BIA issue a deci-
sion on an appeal from a business
leasing decision?

BIA will issue a decision on an appesl
from a business leasing decision within

60 days of receipt of all pleadings.

$162.474 What happens if the lessee
abandons the leased premises?

1f a lessee abandons the leased prem-
ises, we will treat the abandonment as
a violation of the lease., The lease may
specify a period of non-use afjer which
the lease premises will be considered
abandoned.

Subpart E—Wind and Solar
Resource Leases

SoURCE: 77 FR 72494, Dec. 5, 2012, unless
otherwise noted.

GENERAL PROVISIONS APFLICABLE TO
WEELS AND WSR LEASES

§162.501 What types of leases does this

subpart cover

(a) This subpart covers:

(1> Wind energy evaluation leases
(WEELs), which ars short-term leases
that authorize possession of Indian
land for the purpose of installing, oper-

ating, and maintaining Instrumenta-
tion, and associated infrastructure,
zuch as meteorological Gowers, to

evaluate wind resources for electricity
generation; and

(2) Wind and solar rescurce (WSR)
leases, which are leases that authorize
possession of Indian land for the pur-
pose of installing, operating, and main-
taining instrumentation, facilities, and
associated Infrastructure, such as wind
turblnes and solar panels, to harness
wind and/or solar energy Lo generate
and supply electricity;

{1) For resale on a for-profit or non-
proflt basis;

¢11) To a utility grid serving the pub-
lic generally; or

(ii1) To users within the local com-
muhity {e.g., oh and adjacent to a res-
ervation).

ID: 8963842
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(b) If the generation of electricity is
solely o support a use approved under
subpart B, Agricultural Leases; subpart
¢, Residential IL.eases; or subpart D
Business Leasges (Including religlous,
educational, recreational, cultural, or
other public purposes), for the same
parcel of land, then the inatallation,
operation, and maintenance of instru-
mentation, facilities, and assoclated
infrastructure are governed by subpart
B, C, or D, as appropriate.

§162.502 Who must obtain a WEEL or
WSR lease?

{a) Anyone soeking %o possess Indlan
land to conduct activities assoclated
with the evaluation of wind resources
must obtain 2 WEEL, except that a
WEEL is not required if use or posses-
sion of the Indian land to conduct wind
energy evaluation activities Is author-
ized:

{1y Under §162.005(b);

{3 By a permit from the Indian land-
owners under §162.007, or

(3) By a tribe on its land under 25
U.8.C. 81,

(b) Except as provided in §§162.005¢b),
162.501, and paragraph (¢) of this sec-
tion, anyone seeking to possess Indlan
1land to conduct activitlies associated
with the development of wind and/or
solar resources must obtain & WSR
lease,

(e) A tribe that conducts wind and
solar resource activities on its tribal
land does not need a WEEL or WSR
under this subpart.

§182.503 Is there a model WEEL or
WSR lease?

There iz no model! WEEL or WSR
lsase because of the need for flexibility
in negotiating and writing WEELS and
WSR leages: however, wo may.:

{a) Provide other guidance, such as
checklists and sample lease provigions,
to assist in the lease negotiation proc-
egs; and

(b) Assist the Indian landowners,
upon their request, in develeping ap-
propriate lease provisions or in using
tribal lease forms that conform to the
requirements of this part.
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WEELS
§162,511 What is the purpose of a
WEEL?

A WEEL is a short-term lease that
allows the lessee {p possess trust or re-
stricted lands for the purpese of evalu-
ating wind resources. The léssee may
use information collected under the
WEEL to assess the potential for wind
energy development, and determineg fu-
ture placement and type of wind en-
ergy technology to use in developing
the energy resource potential of the
leased area.

§162.512 How long may the term of a
WEEL run?

(a)y A WEEL must provide for a defi-
nite term, state if there is an option to
renew and If so, provide for a definite
term for the renewal pericd. WEELs
are for project evaluation purposes,
and therefore may have:

{13 An 1nitial term that is no longer
than 3 years, and

{2) One renewsal period not to exceed
3 years.

{(b) The exercise of the option to
rehew must be in writing and the
WEEL must specify:

{1} The time and manner in which the
option must be exercised or iz auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to wus, unless the
WEEL provides for antomatic renewal;
and

(3) Additional consideration, if any,
that will be due upon the exercise of
the option to renew or the start of the
renawal term.

§162.513 Are there mandator;/ provi-
sions a WEEL must contain?

(a) All WEELs must identify:

(1) The tract or parcel of land being
leased;

{2) The purpose of the WEEL and au-
thorized uses of the leased premises;

{3) The parties to the WEEL;

{4) The term of the WEEL,;

(5) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintalning,
and mahaging permanent improve-
ments, under §162.515;

{6) Payment requirements and late
payment charges, including interest;

ID: 8963842
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(T) Due diligence requirements, under
§162.517; and

(8) Insurance requirements,
§162.527.

(h) Where a representative executes g
lease on behalf of an Indian landowner
or lessee, the lease must Identify the
landowner or lessee being represented
and the authority under which the ac-
tion is taken.

{¢) All WEELs must include the fol-
lowlng provisions:

{1) The obligations of the lessee and
{ts sureties to the Indlan lahdowners
are also enforceables by the United
States, so long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic bproperties, archeo-
loglical resources, human remains, or
other cultural items, not previously re-
ported are encountered during the
course of any activity associated with
this lease, all activity in the imme-
diate vieinity of the properties, re-
sources, remains, or items wlll cease,
and the lessee will contact BIA and the
trice with jurisdiction to determine
how to proceed and appropriate disposi-
tion;

(5) BIA has the right, at any reason-
able time during the term of the lease,
and upon reasonsble notlos, in accord-
ance with §162.589, to enter the leased
premises for inspection; and

(6) BIA may, at {ts discretion, treat
as a lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or Information available for BIA In-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must alsp contaln the following provi-
sions:

¢1) The lesses holds the United States
and the Indian landowners harmiless
from any loss, llabllity, or damages re-
sulting from the lessee’s use or cocupa-
tion of the leased premises;

(2) The lessee Indemnifies the United
States and the Indian landowners

under
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against all liabilities or costs relating
to the use, handling, treatment, re-
moval, storage, transportation, or dia-
posal of hazardous rnaterials, or the re-
lease or discharge of any hazardous
material from the leased premiges that
occurs during the lease term, regard-
less of fault, with the exception that
the lessee 18 not required o Indemnify
the Indlan landowners for liability or
cost arising from the Indlan land-
owners' mnegligence or willful mis-
conduct.

(e) We may treat any provigion of a
lease doocument that violates Federal
law ag a viclation of the lease.

[77 FR 72484, Dec. 5, 2012, as amended at 78
FR 19100, Mar. 29, 2013]

$162.514 May permaneni improve-
ments be made under a WEEL?

{a) A WEEL anticipates the installa-
tion of facilities and associated infra-
atructure of a alze and magnitude nec-
sssary for evaluation of wind resource
capacity and potential effects of devel-
opment, These facilities and associated
{nfrastructure are considered perma-
nent improvements. An equipment in-
stallation plan must be submitted with
the lease under §162,528(g).

(b) If any of the following changes
are made to the eguipment installation
plan, the Indian landowners must ap-
prove the revised plan and the lessee
must provide a copy of the revised plan
to BIA:

{1} Location of permanent improve-
ments;

(2} Type of permanent improvements;
or

(38) Delay of 90 days or more in any
phase of development.,

£162.515 How must a WEEL address
ownership of permanent improve-
ments?

{a) A WEEL must specify who will
own any permanent improvements the
lessee Installs during the lease term. In
addition, the WEREL must Indicate
whether any permanent lmprovements
the lessee installs:

{13 Will remaln on the premises upon
expiration, termination, or c¢ancella-
tion of the lease whether or not the
WEEL is followed by a WSR lease, in a
condition satisfactory to the Indian
landowners;

§162.517

(2) May be conveyed to the Indian
landowners during the WEEL term and
under what conditions the permanent
improvements may be conveyed;

(3) Will ke removed within a timse pe-
riocd specified in the WEEL, at the les-
see's expense, with the leased premises
to be restored as closely as possible o
their condition befors installation of
the permanent improvements; or

(4) Will be disposed of by other speci-
fled means,

(b)Y A WHEEL that requires the lessee
to remove the permanent improve-
ments must algo provide the Indian
landowners with an option to take pos-
gesslion and title to the permanent im-
provements if the improvements are
not removed within the specified time
peried.

$162.516 How will BIA enforce re-
moval requirements in a WEEL?

We may take appropriate enforce-
ment action to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee's ex-
pense:

(a) In consultation with the trive, for
tribal 1and or, where feasible, with In-
dian landowners for individually owned
Indian land: and

(by After termination, cancellation,
ar expiration of the WEEL.

§162.517 What requirements for due
diligence must a WEEL include?

{ay A WEEL must include due 4ili-
gence requirements that require the
lessee L0

(1) Install testing and monitoring fa-
gilities within 12 months after the ef-
fective date of the WEEL or other pe-
riod designated in the WEEL and con-
asistent with the plan of development;
and

(2) If installation does not occur, or
is not expected to be completed, within
the time perlod specified in paragraph
¢a)(1) of this section, provide the Indian
landowners and BIA with an expla-
nation of good cause for any delay, the
anticipated date of installation of fa-
c¢ilities, and evidence of progress to-
ward installlng or completing testing
and monitoring facilitles.

(b) Fallure of the lessee to comply
with the dus diligence requirements of
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the WEEL iz a violation of the WEEL
and may lead to:

{1y Cancellation of the WEEL under
§162.592; and

(2) Application of the requirement
that the lesseeo transfer ownership of
energy resource Information collected
under the WEEL to the Indian land-
owners under §162.520.

§$162,518 How must a WEEL describe
the land?

(a) A WEEL must describe the leased
premises by reference to a public or
private survey, if possible. If the land
cannot be 8o described, the lease must
include one ar more of the fellowing:

{1) A legal description;

{2} A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that is suffi-
clent to ldentify the leased premises.

(b) If the tract is fractionabed, we
will identify the undivided trust or re-
stricted interests in the leased prem-
ises.

$162.519 May a WEEL allow for com-
patible uses by the Indian land-
owner?

The WEEL may provide for the In-
dian landowners to use, or authorize
others to use, the leased premises for
other noncompeting uses compatible
with the purpose of the WEEL. This
may include the right to lease the
premises for other compatible pur-
posges, Any such nse by the Indian land-
owners will net reduce or offset the
monetary compensation for the WEEL.

5182.620 Who owns the energy re-
source information obtained under
the WEEL?

(a) The WEEL must specify the own-
ership of any energy rescurce informa-
tion the lessee obtains during the
WEEL term.

(b) Unless otherwise specified in the
WEEL, the snergy resource informa-
tion the lessee cobtalns through the
leazed activity hecomes the property of
Indian landowners at the expiration,
termination, or cancellation of the
WEEL or upon fzilure by the lessee to
diligently install testing and moni-
toring facilities on the leased premises
in accordance with §162.517.
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(c) BIA will keep confidential any in-
formation 1t 13 provided that is marked
confldential or proprietary and that is
exempt from public release, to the ex-
tent allowed by law,

§162.621 May a lessee incoworate its
WEEL analysea into its WSR lease
analyses?

Any analyses a lessee uses to hring &
WEEL activity into compliance with
applicable laws, ordihances, rules, reg-
ulations under §162.014 and any other
legal requirements may be inceor-
parated by reference, as appropriate,
into the analyses of a proposed WSR
lease.

§162.522 May a WEEL contain an op-
tion for the lessee to enter into a
WSR lease?

(a) A WEEL rmay provide for an op-
tion perlod following the expiration of
the WEEL term during which the les-
gee and the Indian landowners may
enter into 2 WSR lease,

(b) Our approval of a WEEL that con-
tains an option to enter Into a WS8R
lease does not guarantee or Imply our
approval of eny WBR lease.

WEEL MONETARY COMPENSATION
REQUIREMENTS

§$162.8283 How much c¢ompensation
must be paid under a WEEL?

(a) The WEEL must state how much
compensation will be paid.

(b} A WEEL must specify the date on
which compensation will he due.

{¢) Fallure to make timely payments
is a violation of the WEEL and may
lead to cancellation of the WEEL.

(d) The lease compensation reqguire-
ments of §§162.552 through 162.558 also
apply Lo WEELs,

§162.524 Will BIA require a valuation
for a WEEL?
Wo will not require a valuation for a
WEEL.
WEEL BONDING AND INSURANCE
§162,525 Must a lessee provide a per-
formance hond for a EL?

Wae will not require the lesses to pro-
vide a performance bond or alternative
form of securlty for & WEEL,
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§182.626 [Reserved]

$162.627 Must a lessee provide insur-
ance for a WEEL?

Except as provided In paragraph (d)
of this section, a lessee muat provide
insurance necessary to protect the in-
terests of Indian landowners and in the
amount sufficient to protect all insur-
able permanent lmprovements on the
leased premises.

{a) The insurance may include prop-
erty, crop, liability, and casualty in-
surance, depending on the Indian land-
aowners' interesta to be protected.

{b) Both the Indian landowners and
the United States must be identified as
additional insured parties.

(e} Lease insurance may be increased
and extended for use as the required
WSR lease insurance.

{d) We may waive the requirement
for Insurance upon the request of the
Indian landowner, if & walver is in the
best interest of the Indisan landowner,
including if the leage is for less than
fair market rental or nominal com-
pensation. For tribal land, we will
defer, to the maximum extent possible,
to the tribe's determination that a
walver Is in its best interest.

WEEL APPROVAL

§162.528 Whai documents are re-
quired for BIA approval of a WEEL?

A lesses or the Indian landowners
muat submit the following documents
to us to obtain BIA approval of a
WEEL:

{a} A WEEL executed by the Indian
landowners and the lessee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the WEEL;

(c) Proof of insurance, a8 required by
§162.527;

(d) Statement from the appropriate
trival authority that the propoesed use
is in conformance with applicable trib-
al law, If required by the tribe;

(e) Environmental and archeclogical
reports, surveys, and site assessments
a8 needed to facilitate compllance with
applicable Federal and trikal environ-
mental and land use requirements, in-
cluding any documentation prepared
under §162,027¢(h);

(f} An equipment installation plan;
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{gy A restoration and reclamation
plan {and any subssquent modifications
to the plan);

(h) Where the lessee is not an entity
owned and operated by the tribe, docu-
ments that demonstrate the technical
capability of the lessee or lessee’s
agent to construct, operate, malntain,
and terminate the proposed project and
the lessee’s abllity to successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(i) A legal description of the land
under §162.518;

() If the lease 1s being approved
under 25 U.S.0C. 415, Information to as-
sist us in our evaluation of the factors
in 25 U.5.C. 415(a); and

(k) If the lessee I8 a corporation, lim-
ited liability company, partrership,
joint venture, or other legal entity, ex-
cept a tribal entity, information such
as organizational doccuments, certifi-
cates, flling records, and resolutions,
that demonstrates that:

{1} The representative has authority
to execute a lease;

{2y The lsase will be enforceable
against the lessee; and

{3} The legal entity iz in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is io-
cated.

$162,629 Will BIA review a proposed
WEEL before or during preparation
of the NEPA review documenta-
tion?

Upon request of the Indian land-
owners, we will review the proposed
WEEL after negotiation by the parties,
before or during preparation of the
NEPA review documentation, Within 10
days of receiving the proposed WEEL,
wea will provide an scknowledgement of
the terms of the lease and identify any
provisions that, bassd on this acknowl-
edgment review, would justify dis-
approval of the lease, pending results
of the NEPA review,

$162.530 What is the approval process
for a WEEL?

{a) Before we approve a WEEL, we
must{ determine that the WEEL is in
the best Interest of the Indlan land-
owners, In making that determination,
we will;
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(1) Review the WEEL and supporting
documents;

(2) Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
nse laws, and ordinances;

(3) If the lease 1s being approved
under 25 U.S.C. 415, assure ourselves
that adequate consideration has been
glven to the factors in 25 U.5.C. 415{(a);
and

4) Require sny lease modifications
or mitigation measures necessary to
satisfy any requirements including any
other Federal or tribal land unse re-
quirements.

{b) Upon receiving the WEEL pack-
age, wo will promptly notify the par-
ties whether the package is or is not
complete. A complete package includes
all the information and supperting doe-
uments reguired for a WEEL, including
put not limited to, NEPA review dacu-
mentation, where applicable.

{1y If the WEEL package 18 not com-
plete, our letter will identify the miss-
ing information or documents required
for a complete package. If we da not re-
spond to the submission of a WEEL
package, the parties may take action
under § 162.588.

(2) If the WEEL package s complete,
we will notity the parties of the date
we receive the complete package, and,
within 20 days of the date of receipt of
the package at the appropriate BIA of-
flce, approve or disapprove the WEEL
or return the package for revision.

(¢) If we d¢ not meet the deadline in
this section, then the parties may take
appropriate action urder §162.588.

(@) We wlill provide any WEEL ap-
proval determination and the basis for
the determinsation, along with notifica-
tion of appeal rights under part 2 of
this chapter, in wrlting to the partles
to the WEEL.

(8) We will provide any WEEL dis-
approval determination and the basis
for the determination, along with noti-
fication of rights to an informal con-
ference, In writing to the parties. With-
in 30 days of receipt of the disapproval
determination, the parties may request
an informal conference with the offl-
cial who 1issued the determination.
Within 30 days of receiving this re-
quest, the official must hold the infor-
mal conference with the partles. With-
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in 1¢ days of the informal conference,
the official must lssue a decision and
the basis for the decision, along with a
notification of appeal rights under part
2 of this chapter, in writing to the par-
ties to the WEEL.

(f) We will provide the approved
WEEL on tribal land to the lessee and
provide a copy to the tribe, We will
provide the approved WEEL on individ-
ually owned Indian land to the lessee,
and make copies avallable to the In-
dian landownera upon written request.

§162,5631 How will BIA decide whether
to approve a WEEL?

{a) We will approve a WEEL unless:

(1) The required consents have not
heen obtained from the partiez to the
WEEL;

{2) The requirements applicable to
WEELs bhave not been mat; or

(3) We find a compelling reason to
withhold our approvel in order to pro-
tect the Dbest interests of the Indian
landowners,

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the WEEL
ig in their best interest.

{¢) We may not unreasonably with-
hold approval of a WEEL,

§162.632 When will a WEEL be effec-
tive?

(a) A WEEL will be effective on the
date or which we approve the WEEL,
even if an appeal is filed under part 2 of
this chapter.

(b) The WEEL may specify a date on
which the obligations between the par-
ties to a WEEL are triggered. Such
date may be before or after the ap-
proval date under paragraph {(a) of this
section.

(c) WEEL lease documents nct re-
quiring our approval are effective upon
execution by the parties, or on the ef-
factive date specified in the lease docu-
ment. I the WEEREYL lease document
does not specify an effective date, it
becomes effective upon execubion by
the parties,

§162.533 Must a WEEL lease document
be recorded?

{a) Any WEEL leaze document must
be recorded in our LTRO with jurisdic-
tion over the leaged land.
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{1} We will record the lease document
immediately following our approval.

(2} If our approval of an agslghment
or sublease iz not required, the parties
must record the assignment or sublease
in the LTRO with jurisdiction over the
leased land.

{h) The tribe must record lease doou-
ments for the followling types of leases
in the LTRO with jurisdiction over the
tribal lands, even though BILA approval
{3 not required:

(1) Leases of tribal land that a cor-
porate entlty leases to a third party
under 25 U.5.C. 477; and

(2) Leases of tribal land under a spe-
clal act of Congress authorizing leases
wlithout our approval.

WEEL ADMINISTRATION

£182.534 May the parties amend, as-
sign, subleass, or mortgage a
WEEL?

The parties may amend, assign, sub-
lease, or mortgage a WEEL by fol-
lowing the procedures and require-
ments for amending, assigning, sub-
1easing, or mortgaging & WSR leasa,

WEREL COMPLIANCE AND ENFORCEMENT

§182.535 What effectiveness, compli-
ance, and enforcement provisions
apply to WEELs?

(a) The provisicns at §162,586 apply to
WEEL lease documents.

(by The provisions at §§162.587
through 162.589 and 162.581 through
162.599 apply to WEELs, except that
any references to §162.590 will apply in-
stead to §162.536.

$162.536 Under what -circumstances
may a WEEL be terminated?
A WEEL must state whether, and
under what conditions, the Indlan land-
owners may terminate the WEEL.

§162.537 [Reserved]
WER LEASES

$162.538 What is the purpose of a WSR
lease?

A WSR lease authorizes a lesses to
poseess Indian land to conduct activi-
tles related to the installatlion, oper-
atlon, and maintenance of wind and/or
solar energy resource development

§162.541

projects. Activities include installing
instrumentaticn facilities and infra-
structure assoclated with the genera-
tion, transmission, and storage of slec-
tricity and other related activities.
Leases for blomass or waste-to-energy
purposes are governed hy subpart D of
this part.

§162.539 Must I obtain a WEEL before
obtaining a WSR lease?

You may enter Ilnto a WSR lease
without a WEEL. While you may enter
into a loage as a direct result of energy
resource information gathered from a
WEEL activity, obtaining a WEEL is
not a precondition to entering into a
WSER leass.

$162,5640 How long may the term of a
WSR lease run?

(a) A WSR lease must provide for a
definite lease term, state If there is an
option to renew, and If so, provide for
a definite term for the renewal period.
The maximum term of a leage approved
under 25 U.5,C, 415(a) may not exceed
50 years (consisting of an Initial term
not to exceed 25 years and one renewal
not to exceed 25 years), unless a Fed-
eral statute provides for a longer max-
imum term {e.g., 25 U.8.C. 415(a) allows
for a maximum term of 9% years for
certain tribes), a different initizl ferm,
renewal term, or number of renewals,

() For tribal land, we will defer to
the tribe's determination that the
leass term, including any renewal, s
reasonable. For individually owned In-
dlan land, we will review the lease
term, including any renewal, to snsure
it 13 reagonable, given the;

(1) Purpose of the lease;

(2) Type of financing; and

{3) Level of investment.

{cy The lease may not be extended by
heldover.

§162.541 What must the lease include
if it contains an option to renew?

(a) If the lease provides for an option
to renew, the lease must specify:

(1) The time and manner in which the
option must be exercized or is auto-
matically effective;

{2y That confirmation of the renewal
will be submitted to wus, unless the
lease provides for automatic renewal,
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(3) Whether Indian landowner con-
sent to the renewal is required;

(4) That the lesgee must provide no-
tice of the renewal to the Indlan land-
owners and any sureties and mortga-
gees;

(5} The additional consideration, if
any, that will be due upon the exercise
of the opticn to renew or the start of
the renewal term; and

(68} Any cother conditions for renewal
{e.g., that the lessee not be In vielation
of the leage at the time of renewal).

{h} We will record any renewal of a
lease in the LTRO.

§162.542 Are there mandatory provi-
sions a WSR lesse must contain?

{a) All WSR leases must identify:

(1} The tract or parcel of land heing
leased;

(2) The purpose of the lease and aun-
thorized uses of the leased premises;

{8) The parties to the lease;

(4) The term of the lease;

{5 The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing, WSR equipment, roads,
transmission lines and related facili-
ties under § 162,543,

(6) Who 18 responsible for evaluating
the leased premises for suitability; pur-
chasing, installing, operating, and
maintaining WSR egulpment; negoti-
ating power purchase agreements; and
transmission;

(7) Payment requirements and late
payment charges, including interest;

(8) Due diligence requirements, under
§162.546;

(9) Insurance requirements, under
§182.562; and

{10) Bonding requirements under
§162.569. If a performance hond is re-
quired, the lease must state that the
lesses must obtain the consent of the
surety for any legal ingtrument that
directly affects their obligations and
liabilities,

(b) Where 2 representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landownser or lessee being represented
and the authority under which such ac-
tion is taken.

{cy All WBR leases must include the
following provisions:
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(1} The okligations of the lessee and
it sureties to the Indian landowners
are also enforceable by the TUnited
States, 8o long as the land remains In
trust or raestricted atatus,;

(2) There must not be any unlawiyl
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

{3} The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

4y If historlic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are encountered during the
course of any activity assoclated with
the lease, all activity in the immediate
vieinity of the propsrtles, resources,
remaing, or items will cease and the
legsee will contact BIA and the tribe
with jurisdiction to determine how to
proceeil and appropriate disposition;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upon reasonabie notice, in accord-
ance with §162.589, to enter the leased
premises for inspection and te ensure
compliance; and

(6) BIA may, at its discretion, treat
as 4 lease violation any failure by the
lassee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

{d} Unless the lesase would be nrohib-
ited by law from deing =0, the lease
must also contaln the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmlesg
from any loss, llabllity, or damages re-
aulting from the lessee’s use or otcups-
tion of the leased premises; and

(2) The lessee indemnifies the United
States and the Indian landowners
against all llabilities or costs relating
to the use, handling, treatment, re-
moval, atorage, transportation, or dis-
posal of hazardous materials, or the ro-
lease or discharge of any hazardous
material from the leased premises that
occurs during the lease term, regard-
less of fault, with the exception that
the lessee iz not required to indemnify
the Indian landowners for liabllity or
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cost arising from the Indian land-
owners’ negligence or williul mis-
conduct.

(e} We may treat any provision of a
lease document that violates Federal
law as g violation of the lease,

§162.543 May exmanent improve-
ments he made under a WSR lease?

{a) A WSR lease must provide for the
installation of a facility and associated
infrastructure of a gize and magnitude
necessary for the generation and deliv-
ery of electricity, {n accordance with
§162.019. These facilities and associated
infrastructure are considersd perma-
nent improvements. A resource devel-
opment plan must be submitted for ap-
proval with the lease under §162.563(h).

(b) I{ the parties agree to any of the
following changes to the resource de-
valopment plan after lease approval,
they must submit the revised plan to
BIA for the file:

{1> Location of permanent improve-
ments;

(2) Type of permanent improvements;
Qr

{3) Delay of 90 days or more in any
phase of development.

§162.544 How must a WSR lease ad-
dress ownership of permanent im-
provements?

(a) A WS8R lease must specify who
will own any permanent improvements
the lessee installs during the leass
term and may specify under what con-
ditions, if any, permanent improve-
ments the lessee constructs may be
conveyed to the Indian landowners dur-
ing the lease term. In addition, the
lease must Indicate whether each spe-
cific permanent improvement the les-
see installs will:

(1) Remain on the leased premises
upon the expiration, termination, or
cancellation of the lease, in a ¢ondition
satisfactory to the Indian landowners
and bhecome the property of the Indian
landowners,

(2) Be removed within a time period
specified In the lease, at the lessee’s
gxpense, with the leased premises to be
restored as closely as possible to their
condition before Installation of the
permanent, improvements; or

(3} Be disposed of hy other specified
means.
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{b) A lease that requires the lesses to
remove the permanent improvements
must also provide the Indian land-
owners with an option to take posses-
sign of and title to the permanent im-
provements if the improvements are
not removed within the specified time
pericd.

§162.546 How will BIA enforce re-
moval requirements in a WSR
lease?

{a) We may take appropriate enforce-
ment actlion to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

{1} In consultation with the tribe, for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

(2) Before or after expiration, termi-
nation, or cancellation of the lease.

(b)Y We may collect and hold the per-
formance bond until removal and res-
toration are completed,

£162.546 What requirements for due
dlili a;me must a WSR lease in-
clude

(a) A WSR lease must Include due
diligence requirements that require the
leszee Lot

{1) Commence installation of energy
facilities within 2 years after the effec-
tive date of the lease or consistent
with a timeframe in the regource devel-
opment plan;

(2) If installation does not occur, or
is not expected to be completed, within
the time period specified in paragraph
(a)(1) of this section, provida the Indian
iandowners and BIA with an expla-
nation of good canse as to the nature of
any delay, the anticipated dafe of in-
stallation of facilities, anhd evidence of
progress toward commencement of in-
stallation;

(3) Maintain all on-site electrical
reneration equipment and facilitles
and related infrastructure in accord-
ance with the design standards In the
resource development plan; and

(4) Repair, place into service, or re-
move from the site within a time pe-
riod specified In the lease any idle, Im-~
properly functioning, or abandoned
egquipment or facllities that have heen
inoperative for a continuous period
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specified In the leasse {unless the equip-
ment or facilities were ldle as a resuit
of planned suspension of operations, for
example, for grid operations or during
bird migration season}.

(b) Fallure of the lessee to comply
with the due diligence requirements of
the lease is a violation of the lease and
may lead to cancellation of the lease
under §162.582,

§162.547 How must a WSR lease de-
seribe the land?

(&) A WS8R lease must describs the
1eased premises by reference to a pri-
vate or public survey, If possible. If the
iand cannot be so described, the lease
must Include one or more of the fol-
lowing:

(1) A legal descripiion;

(2) A survey-grade global positioning
system description; or

(3) Another description prepared by a
ragistered land surveyor that 1s suffi-
clent to Identify the leased premises.

(b} If the tract is fractionated, we
will identify the undivided trust or re-
atricted interests in the leased prem-
iges.

5162.548 May a WSR lease allow com-
patible uses?

The lease may provide for the Indian
landowners to use, or authorize others
to use, the leased premises for other
uses compatible with the purpose of
the WSR lease and consistent with the
terms of the WSR lease¢. This may in-
clude the right to lease the premises
for other compatible purposes. Any
such use or authorization by the Indian
landowners will not reduce or offset
the monetary compensation for the
WSR lease.

WER LEASE MONETARY COMPENSATION
REQUIREMENTS

§162.649 How much monetary com-
ensation must be paid under a
SR lease of tribal land?

(a) A WSR lease of tribal land may
allow for any payment negotiated by
the tribe, and we will defer to the tribe
and not require a valuation if the tribe
aubmits a tribal authorization ex-
pressly stating that it:

(1) Has negotiated compensation sat-
{sfactory to the tribe;

(2) Waives valuation; and
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(3) Has determined that accepting
such negotiated compensation and
waiving valuation i1s In its best inter-
ast.

(b) The tribe may request, in writing,
that we determine fair market rental,
in which case we will use a valuation in
accordance with §162.561. After pro-
viding the tribe with the falr market
rental, we will defer to a tribe's decl-
sion to allow for any payment amount
negotiated by the tribe.

{o) If the conditions in paragraph (a)
or (b) of this section are not met, we
will require that the lease provide for
fair market rental based on a valuation
in accordance with §162.551.

$162.550 How much monetary com-
pensation must be paid under a
WSR lease of individually owned In-
dian land? .

(a) A WBR lease of individually
owned Indian land must reguire pay-
ment of not less than falr market rent-
al before any adjustments, based on 2
fixed amount, a percentage of the pro-
lected gross income, megawatt capac-
ity fee, or some other method, unless
paragraphs (b) or (¢) of this section per-
mit a lesser amount. The lease must
egtablish how the fixed amount, per-
centage or combination will be cal-
culated and the frequency at which the
payments will be made.

(b)Y We may approve a lease of indi-
vidually owned Indian land that pro-
vides for the payment of nominal com-
pensation, or less than a fair market
rental, 1f:

(1) The Indian landowners execute a
written walver of the right to receive
fair market rental; and

(2) We determine it iz in the Indian
landowners’ best interest, based on fac-
tors including, but not limited to:

{i) The lessee 1z a member of the im-
mediate family, as defined in §162.003,
of an Indlan landowner;

(il) The lessoe 18 a co-owner of the
leased tract:

{iii)y A special relationship or cir-
cumstances exist that we belleve war-
rant approval of the lease;

{iv) The lease iz for public purposes;
or

(v) Wea khave walved the requirement
for a valuation under paragraph (e} of
this section.
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(¢ We may approve a lease that pro-
vides for the payment of less than a
fair market rental during the perlods
before the goneration and transmission
of electricity begins, if we determine it
is in the Indian landowners’ best inter-
est. The lease must specify the amount
of the compensation and the applicable
periods.

{d) We will require & valuation In ac-
cordance with §162.422, unless:

{1} 180 percent of the landowners sub-
mit to us & written request to waive
the valuation requirement; or

{2) We walve the requirement under
paragraph {e) of this section; or

{8) We determine it Is ih the hest in-
terest of the Indlan landowners to ac-
cept an economic analysis in Heu of an
appraisal and:

(1) The Indian landowners submit an
sconomic analysis that is approved by
the Offica of Indian Energy & Eco-
nomic Development (IEED); or

(ii} IEED prepares an economic anal-
ysis at the reguest of the Indian land-
GWNers.

{ey If the owners of the applicable
percentage of interests under §162.011
of this part grant a WER lease on he-
half of all of the Indian landowners of
2 fractionated tract, the lease must
provide that the non-consenting Indlan
landowners, and those on whose behalf
we have consented, receive a fair mar-
ket rental, as determined by a ‘valu-
ation, unless we walve the requirement
because the tribe or lessee will con-
struct infrastructure improvements on,
or serving, the leased premises, and we
determine it is in the best interest of
all the landowners.

§162,551 How will BIA determine fair
market rental for a WSR leazse?

{a) We will use a market analysis, ap-
praisal, or other appropriate valuation
method to determine the fair market
rental before we approve a WSE lease
of individually owned Indian land or, at
the request of the tribe, for tribal land.

(b) We will either:

(1} Prepare, or have prepared, a mar-
kot analysis, appraisal, or other appro-
priate valuation method; or

{2} Use an approved market analysis,
appralsal, or other appropriate valu-
ation method from the Indian land-
owners or lessee,
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{c) We will use or approve use of a
market analysis, appralsal, or other
appropriate valuation method only if
it:

(1) Has heen prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.8.C. 2214; and

(2) Complies with Department poll-
cies regarding appraisals, including
third-party appraisals.

(d) Indian landowners may use com-
petitive Mdding as a valuation method.

§162.652 When are monetary com-
%;msaﬁon payments due under g
SR lease?

{(a) A W3R lease must specify the
dates on which all payments are due.

(b) Unless the lease provides other-
wige, payments may not be made or ac-
cepted more than one year in advance
of the due date.

(c) Paymentz are due at the time
specified in the lease, regardless of
whether the lessee recelves an advance
billing or other notice that a payment
is due.

§162.553 Mnst a WSR lease specify
who receives monetary compensaa-
tion payments?

(2) A WBSER lease must specify wheth-
er the lessee will make payments di-
rectly to the Indlan landowners (direct
pay) or to uz on their bohalf,

(b) The lessee may make payments
directly to the Indian landowners if:

{1> The Indian landowners’ trust ac-
gounts are unencumbered;

{2y There are 10 or fewer beneflcial
owners; and

{3) One hundred percent of the bene-
ficial owners (including those on whose
behalf we have consented) agres to re-
ceive payment directly from the lessee
at the start of the lease.

(¢» If the lease provides that the les-
sea will directly pay the Indian land-
owners, then:

¢1) The lease must include provisions
for proof of payment upon our request.

(2) When we consent on behalf of an
Indian landowner, the lessees must
make payment to us on behalf of that
landowner,

(3) The lessee must send direct pay-
ments to the parties and addresses
specified in the lease, unless the lessee
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recelves notice of a change of owner-
ship or address.

{4) Unless the lease provides other-
wise, payments may not be made pay-
able directly to anyone other than the
Indiagn landowners,

(5) Direct payments must continue
through the duration of the lease, ex-
cept that:

(1} The lesses must make all Indian
landowners' payments to us if 100 per-
cent of the Indlan landowners agree to
suspend direct pay and provids us with
documentation of their agreement; and

(il) The lessee must make that indi-
vidual Indian landowner's payment to
us if any individual Indian landewner
who dies, is declared non compos
mentis, owes a debt resulting in a trust
account encurnbrance, or his or her
whereaboutz become unknown,

§162.564 What form of monetary com-
pensation payment is acceptable
under a WSR lease?

{a) When payments are made directly
to Indien landowners, the form of pay-
ment must be acceptable to the Indian
landowners.

{b) When payments are made to us,
our preferred method of payment is
alectronic funds transfer payments. We
will als¢ accept:

(1) Money orders;

{2) Personal checks;

(3) Certified checks; or

(4) Casghier’s checks.

{c) We will not accept ¢ash or foreign
currency.

(d) We will accept third-party checks
only from financial institutions or Fed-
eral agencies.

$162.555 May a WSR lease provide for
non-monetary or varying types of
compensation?

{(a) A WSE lease may provide for the
following, subject to the conditions in
paragraphs (b) and (¢) of this section:

(1) Alternative forms of compensa-
tion, including but not limited te, in-
kind consideration and payments based
on percentage of income; or

{2) Varying types of consideration at
specific stages during the life of the
lease, Including but not limited to
fixed annual payments during installa-
tion, payments based on income durlng
an operablonal period, and bonuses.
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(b) For tribal land, we will defer to
the tribe's determination that the com-
pensation In paragraph (a) of this sec-
tion is in it3 best interest, if the tribe
submits a signed certification or tribal
authorization stating that it has deter-
mined the compensation In paragraph
{a) of this section to be in its best in-
terest.

{¢) For individually owned land, we
may approve a lease that provides for
compensation under paragraph (a) of
this section if we determine that it Is
in the best interest of the Indian land-
owners.

£162.566 Will BIA notify a lessee when
? payment is due under a WSR
ease

Upon request ¢of the Indian land-
owners, we may issue involces to a les-
see in advance of the datez on which
payments are due under a WS8R lease.
The ilessee's obligation to make these
payments in a timely manner will not
be excused if inveices are not delivered
or received.

$182.557 Must a WSR lease provide for
compensation reviews or adjust-
ments?

{a) For a WSR lease of tribal land,
unless the lease provides otherwise, no
periodic review of the adequacy of com-
pensation or adjustment s required if
the tribe states in its tribal certifi-
cation or authorization that it has de-
termined that not having reviews and/
or adjustments is in 1ts best interest.

{b) For a WSR lease of individually
owned Indian land, unless the lease
provides otherwise, no periodic review
of the adequacy of compensation or ad-
justment is required if:

(1) If the term of the leass is & years
or less;

(2) The lease provides for automatic
adjustments; or

{3) We determine it is in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(i} The lease provides for payment of
less than fair market rental;

(ii)} The leaae is for public purposes;

(ii1) The lease provides for meost or
all of the compensation to be paid dur-
ing the first 5 years of the lease term
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or hefore the date the review would be
conducted; or

(iv) The lease provides for graduabted
rent or non-monetary or various types
of compensation.

(c) If the conditions in paragraph (a)
or (b} of this section are not met, a re-
view of the adsquacy of compensation
must occur at least every fifth year, in
tha manner spocified {n the lsase, The
lease muat specify:

(1) When adjustments take effect;

{2} Who can make adjustments;

(3} What the adjustments are based
on; and

(4) How to resolve disputes arising
from the adjustments,

{d) When a review results in the need
for adjustment of compensation, the
Indian landowners must consent to the
adiustment in accordance with §162.012,
nnless the leass provides otherwise.

§162,668 What other types of &aﬂ
ments are required under a WS
lease?

¢a) The lesses may be required to pay
additional fees, taxes, and assessments
assoclated with the use of the land, as
determined by entities having jurisdic-
tion, except as provided in §182.017. The
lesses must pay these amounts to the
appropriate office,

{h) If the leased premises are within
an Indian irrigation project or drainage
district, except as otherwise provided
in part 171 of this chapter, the lessee
must pay all operation and malnte-
nance charges that accrue durlng the
lease term. The lessee must pay these
amounts tc the appropriate office in
charge of the irrigation project or
drainage district. We will treat failure
to make these payments as a violation
of the lease.

{¢) Where the property ls sabject to
at least cone other lease for anather
compatible use, such as grazing, the
lessess may agree among themselves
how to allocate payment of the oper-
ation and maintenance charges.

WSHR LEASE BONDING AND INSURANCE

$162.559 Must a lessee provide a per-
formance hond for n WSR lease?
The lessee must provide a perform-
ance bond or alternative form of secu-
rity, except as provided In paragraph
{f) of this section.
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{a) The performance hond or alter-
native form of security must be in an
amount sufficient to secure the con-
tractual obligations including:

(1) No less than:

(i) The highest{ annual rental speci-
fied in the lease, if the compensation is
paid annually; or

(i1) If the compensation is not pald
annually, another amount established
by BIA In consultation with the tribe
for tribal land or, where feasible, with
Indian landowners for individually
owned Indian land;

{(2) The installation of any required
permanent improvements;

(3} The operation and maintenance
charges for any land located within an
irrigation project; and

(4} The restoration and reclamation
of the leased premises, to their condi-
tion at the start of the lease term or
some other specifled condition.

{b) The performance bond or other se-
curity:

(1) Must be deposited with us and
made payable only to us, and may not
be modifled without our approval, ex-
cept as provided in paragraphk (b)(2) of
this section; and

(2) For tribal land, if the leass s0 pro-
vides, may he deposited with the tribe
and made payable to the tribe, and
may not be modified without the ap-
proval of the tribe.

{¢) The lease must specify the condi-
tions under which we may adjust gecu-
rity or performance bond requirements
to reflect changing conditions, includ-
ing consultation with the tribal land-
owner for tribal land befere adjust-
ment,

(1) We may require that the surety
provide any supporting documents
needed to show that the performance
bond or alternative forms of security
will be enforceable, and that the surety
will be able to perform the guaranteed
obligations.

{e} The performance bond or other ge-
curity instrament must require the
surety to provide notice to us at least
60 days before canceling a performance
bond or other security. This will allow
us to notify the lessee of its obligation
to provide a substitute performance
bond or other security and require col-
lection of the bond or zec¢urity before
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the cancellation date. Fallure o pro-
vide a substitute perforrnance bond or
seourity 1s & violation of the lease.

{f) We may walive the requirement for
a performance bond or alternative
forms of security 1f:

(1) The lease 1s for public purposes; or

{2} The Indian landowners reguest it
and we determine a waiver is in the In-
dian landowners' best interest,

(g) For tribal land, we will defer to
the tribe's determination that a waiver
of the performance bond or alternative
form of security is in its best interest,
to the maximuam extent possible,

§162.560 What forms of security are
acceptable under a WSH lease?

(a) We wlill accept e performasnce
bond only in one of the following
forms:

(1) Certificates of deposit issued by a
federally insured financial institution
authorized to do buziness in the United
States;

{2) Irrevocable letters of credit 1asued
hy a federally insured financial institu-
tien authorized to do business in the
United States;

{3) Negotiable Treasury securities; or

(4 Surety bonds issued by a company
approved by the U.S. Department of
the Treasury.

(b} We may accept an alternatlve
form of security approved by us that
provides adeguate protection for the
Indian landowners and ug, including
but not 1imited to an escrow agreement
and assigned savings account,

(¢) All forms of performance bonds or
alternative security must, if applica-
ole;

{1) Indicate on their face that BIA ap-
proval s required for redemption;

(2) Be accompanled by a statemsnt
granting full authority to BIA to make
an immediate claim upon or sell them
if the lessee wviolates the terms of the
lease;

{3) Bs irrevocable during the term of
the performance bond or alternative se-
curity; and

(4) Be asuatomatically renewable dur-
ing the term of the lease,

{d) We will not accept cash bonds.
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§162.561 What is the relesse process
foxr a performance bond or alier-
native form of security under a
WSR lease?

(a) Upon expiration, termination, or
cancellation of the leaze, the lessee
must ask BIA In writing to release the
performance bond or alternative form
of security.

{hy Upon receiving the request under
paragraph (&) of this gection, BIA will:

(1) Confirm with the tribe, for tribal
land or, where feasible, with the Indian
landewners for individually owned In-
dian land, that the lessee has complied
with all lease obligations; and

{2} Release the performance bond or
zlternative form of security to the les-
see unless we determine that the bond
or seourity must be redeemed to fulfill
the contractual obligations.

£162.662 Must a lessee provide insur-
ance for a WSR lease?

Except as provided in paragraph (¢}
of this section, a legsee must provide
insurance when necessary to protect
the interests of Indlan landowners and
in the amount sufficlent to protect all
insurable permanent improvements on
the leased premises.

(&) The insurance may include prop-
erty, liability, and casualty insurancs,
depending on the Indlah landowners’
interests to be protected.

() Bath the Indian landowners and
the United States must be identified as
additional Insured parties.

(¢) We may waive the requirement for
insurance upon the regquest of the In-
dlan landowner, if a walver i1s in the
best interest of the Indian landowner,
including if the lease iz for less than
fair market rental or neminal com-
pensation, For tribal land, we will
defer, to the maximum extent possible,
to the tribe's determination that a
walver is in {ts best interest.

W3R LEASE APPROVAL

§162.563 What documents are re-
iluire_;i for BIA approval of a WSR
ease?

A lessee or the Indian landowners
must submit the following documents
to us to obtain BIA approval of a WSR
lease:
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{a) A lease executed by the Indian
landowners and the lessee that meets
the requirements of this part;

{b) For tribal land, & trikal author-
ization for the lease and, if applicable,
meeting the requirements of
§§162.5649¢a}, 162,555(h), and 162.557(a), or
a separate signed certification meeting
the requirements of §§162.555(b) and
162.557(a));

(¢) A wvaluation,
§162.549 or §162.550;

{d) Proof of insurance,
under §162.562;

() A performance bond or other secn-
rity, If required under §162.559;

{f} Statement from the appropriate
tribal authority that the proposed use
i5 in conformance with applicable trib-
al law, if required by the tribe;

(g) Environmental and archesological
reports, surveys, and site assessments
as needed to facilitate compliance with
applicable Federal and tribal environ-
mental and land use requirements, in-
cluding any documentation prepared
under §162.027(b);

{h) A rezpurce development plan that
describes the type and location of any
permanent improvements the lessee
plans to install and a schedule showing
the tentative commencement and com-
pletion dates for those Improvements;

1) A restoration and reclamation
plan {and any subsequent modifications
to the plan);

{j) Where the lessee i3 not an entity
owned and operated by the tribe, docu-
ments that demonstrate the technical
capability of the lessee or lessee's
agent to construct, operate, maintain,
and terminate the proposed project and
the lessee’s ability 4o successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(k) A legal description of the land
under §162.547;

{1) If the lease is being approved
under 25 T.5.C. 415, information to as-
sist us in our evaluation of the factors
in 25 U.8.C. 415(a); and

(m) If the lessee is a corporation,
limited liability company, partnership,
joint venture, or other legal entity, ex-
cept a tribal entity, Information such
as organigational documents, certifl-
cates, filing records, and resolutions,
that demonstrates that:

if required uunder

if requirad
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(1} The representative has authority
to execube & lease;

(2) The lease will be snforceable
agalnst the lesses; and

(8) The legel entity is in good stand-
ing and authorized to conduct businessa
in the jurisdiction where the land is lo-
cated.

§162.564 Wil! BIA review a proposed
WBSR lease hefore or during prepa-
ration of the NEPA review docu.
mentation?

Upon request of the Indian land-
owners, we will review the proposed
WSER, lease after negotiation by the
parties, before or during preparation of
the NEPA review documentation and
any valuation. Within 60 days of receiv-
ing the proposed lease, we will provide
an acknoewledgement of the terms of
the lease and identify any provisions
that, based on this acknowledgment re-
view, would justify disapproval of the
leage, pending results of the NEPA re-
view and any valuation.

§162.565 What is the approval process
for 2 WSR lease?

{a) Before we approve a WSR lease,
we must determine that the lease is in
the best interest of the Indlan land-
owners. In making that determination,
we will:

{1 Review the lease and supporting
documents,

(2) Identify potentizl environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances;

(33 If the lease 18 being approved
under 25 U.S.C. 415, assure outselves
that adequate consideration has been
given to the factors in 25 U.8.C. 415(a);
and

{4y Require any lease modiflcations
or mitigation measures necessary to
zatisfy any requirements including any
other Federal or tribal land use re-
quirements.

(h) Upon recelving a WSR lease pack-
age, we will promptly notify the par-
ties whether the package is or is not
complete. A complets package includes
all the information and supporting doc-
uments réquired under this subpart, in-
cluding but not Mmited to, NEPA re-
view documentation and valuwation doc-
umentation, where applicable,
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{1} If the WSR lease package is not
complete, cur letter will identify the
missing informeation or documents re-
quired for a complete package. If we do
not respond to the submission of a
WSR lease package, the parties may
take action under §162.588.

(2} If the WSR lease packags 1s com-
plete, we will notify the parties of the
date of receipt. Within 60 days of the
receipt date, we will approve or dis-
approve the lease, return the package
for revision, or Inform the parties in
writing that we need additional review
tlme, If wo inform the parties in writ-
ing that we need additional time, then:

(i} Our letter informing the parties
that we need additional review time
must ldentify our initial concerns and
invite the partles to respond within 15
days of the date of the letter; and

(i) We have 30 days from sending the
letter Informing the parties that we
need additicnal titme to approve or dis-
approve the lease.

{c) If we do not meeat the deadlines in
this section, then the parties may take
appropriate action under §162.588.

(4} We will provide any lease ap-
proval or disapproval and the basis for
the determination, along with notifica-
ticn of any appeal rights under part 2
of this chapter, in writing to the par-
tles to the lease.

(&) We will provide approved WSR
leases on tribal land to the lessee and
provide a copy to the tribe. We will
pravide approved WSR leazes on indi-
vidually owned Indian land teo the les-
ses, and make copies available to the
Indian landowners upon written re-
guest.

§162.566 How will BIA decide whether
to approve a WSR lease?

{a) We will approve a WSR lease un-
less:

{1y The reguired consents have not
been obtained from the partles to the
lease;

(2} The requirements of this subpart
have not been met,; or

{3) We find a compelling reazon to
withhold our approval in order o pro-
tect the best Interests of the Indian
landowners,

(b} We will defer, to the maximum
extent posgsible, to the Indian land-
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leage is in thelr best interest.

{¢} We may not unreasonably with-
hold approval of a WSR. lease.

§162.567 When will a WSR lease be ef-
fective?

(&) A WSR lease will be effsctive on
the date that we approve the lease,
even if an appeal 1s filed under part 2 of
this chapter.

(b) The lease may specify a date on
which the obligations beftwesn the par-
ties to the lease are triggered. SBuch
date may be before or after the ap-
proval date under paragraph (a) of this
sectlion.

£162.5668 Must a WSR lease document
be recorded?

{(a) Any WSR leass document must be
recorded in the L'TRO with jurisdiction
over the leassad land.

(1) We will record the lease document
immediately following our approval,

{2y If our approval of an assignment
or sublease I8 not required, the parties
must record the assignment or subleage
in the LTRO with jurlsdiction over the
loased land.

¢{b) The tribe must record lease doou-
ments for the following types of leases
in the L'TRO with jurisdiction over the
tribal lands, even though BIA appraval
i3 not required:

{1} Lieases of tribal land that a cor-
porate entity leases to a third party
under 25 U.8.C, 477; and

(2) Leases of tribal land under a spe-
clal act of Congress authorizing leases
without our approval.

§162.569 Will BIA require an appeal
bond for an appeal of a decision on
a WSR lease document?

(a) If a party appeals our decision on
& WSHR lease, assignment, amendment,
or 3ublease, then the officlal to whom
the appeal 1s made may require the ap-
pellant to post an appeal bond in ac-
cordance with part 2 of this chapter.
We will not require an appeal bond:

(1) For an appeal of a decision on a
leazehold mortgage; or

(2) If the tribe is a party to the ap-
peal and requests a walver of the ap-
peal bond.,

(b) The appellant may not appeal the
appeal bond decision. The appellant
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may, however, request that the official
to whom the appeal {s made reconsider
the bond decision, based on extraor-
dinary circumstances. Any reconsider-
ation decislon is final for the Depart-
ment,

WSEB LEASE AMENDMENTS

§162.570 May the pariiez amend a
WSR lease?

The parties may armend a WSR lease
by obtaining:

{a) The lesses's signature;

{b) The Indlan lasndowners' consent
undsr the requirements in §162.571; and

(c) BIA approval of the amendment
under §§ 162.572 and 162,573,

§162.571 What are the consent re-
uirements for an amendment to a
SR lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the propogsed amend-
ment.

(b} The Indian landowners, or thelr
representatives under §162.0183, must
consent te an amendment of a WSR
lease in the same percentages and man-
ner as & new WSR lease under §162.012,
unless the lease:

{1} Provides that individual Indian
landowners are deemed to have con-
sentad if they do not object in writing
to the amendment within a specified
pericd of time following the land-
owners’ receipt of the amendment and
the lease meets the requirements of
paragraph (¢} of this section;

(2) Authorizes one or more represent-
atives to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ repregentative for the purposes
of consenting to an amendment.

(c) If the lease provides for deemed
consent under paragraph (b)1) of this
zection, it must reguire the parties to
suzbmit to us:

(1" A copy of the executed amend-
ment aor other documentation of any
Indian landowners' actual consent;

(2} Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have conzented; and

(3} Any other pertinent information
for review.

(dy Unless specifically aunthorized in
the lease, a written power of attorney,

ID: 8963842 DktEntry: 40-2 Page: 114 of 134

§162.573

or a court document, Indian lang-
owners may nct be deemed to have con-
sented to, and an Indlan landowner's
dasignated representative may not ne-
gotlate or consent to, an amendment
that would;

(1) Reduce the payment obligations
t£¢ the Indlan landowners;

(2) Increase or decrease the lease
area;

{3) Terminate or change the term of
the lease; or

{4y Modify dispute rescolution proce-
dures.

§162.572 What is the approval process
for an amendment to a WSR lease?

(a) When we receive an amendment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. We have 30 days
from receipt of the executed amend-
ment, preof of required consents, and
required documentation to approve or
disapprove the amendment or inform
the parties in writing that we nesad ad-
ditional review time, Qur determina-
tlon whether to approve the amend-
ment will be {n writing and will state
the bagis for our approval or dis-
approval.

(b) Qur letter Informing the parties
that we need additional review time
must identify our initial concerns andg
invite the partles to respond within 15
daysg of the date of the letter. We have
30 days from sending the letter inform-
ing the parties that we neod additional
time to approve or disapprove the
amendment.

{e} If we do not meet the deadline in
paragraph (a) of this ssction, or para-
graph (b) of this section If applicable,
the amendment is deemed approved to
the extent consistent with Federal law.
Unless the lease provides otherwise,
provisions ¢of the amendment that are
{inconsistent with Federal law will be
severed and unenforceable; all other
provisions of the amendment will re-
main in force.

§162,573 How will BIA decide whether
{o spprove an amendment to a WSR
eASE

(a) We may disapprove a WSR lease
amendment only if at least one of the
followling s true:
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{1} The Indian landowners have not
consented and their consent 18 re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

{3) The lessee is in violation of the
lease;

(4) The requiremsnts of this subpart
have not been met; or

(5) We find a compelling rezson to
withhold our approval in order to pro-
tect the best Interests of the Indlan
landowners,

(b)Y We will defer, to the maximum
extent possible, to the Indian land-
ocwners’ determination that the amend-
ment 1s in their best interest.

(¢} We may not unreasonably with-
hold approval of an amendment.

WEFR, LEASE ASSIGNMENTS

§162.574
lease?

Mgy a lessee assign a WSR

(a) A lessee may assign a WSR lease
by meeting the consent requirements
in §162.575 and obtaining our approval
of the assignment under §§162.576 and
182.577 or by meeting the conditions in
paragraphs {b) or (o) of this section,

(b} Where provided in the lease, the
lessee rmay assigh the lease to the fol-
lowing without meeting consent re-
quirements or obtaining BIA approval
of the assighment, as long as the lessee
notifies BIA of the assignment within
30 days after it 15 executed:

{1} Not more than three distinct legal
oentities specified in the lease; or

(2) The lessee’s wholly owned subsidi-
aries,

(©) The lessee may assign the lease
without our approval or meeting con-
sent requirements if:

(1) The aszignes iz a leasehold mort-
gagee or its designee, acquiring the
leage either through foreclosure or by
conveyance;

{2y The assignee agrees In writing to
assume all of the obligations and con-
ditions of the lease; and

(3) The assignee agrees in writlng
that any transfer of the lease will be In
accordance with applicable law under
§162.014,
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§162.675 What are the consent re-
quirements for an assignment of a
WSR lease?

(a) Unless the leasse provides other-
wise, the lessee must notify all Indian
landowners of the proposed assign-
ment,

{h} The Indian landowners, or thelr
representatives under §162.013, must
consent to an assignment in the same
percentages and manner as a new WSR
leass under §162.012, unless the lease:

(1) Provides that Individual Indian
landowners are deemed tc have con-
sented where they do not object In
writing to the assignment within a
specified perled of time following the
landowners' recelpt of the assignment
and the lease meets the requirements
of paragraph {c¢) of this section;

{2) Authorizes one or more represent-
atives to conzent to an assignment on
behalf of all Indian landowners; or

(3) Dasignates us as the Indian land-
owners’ representative for the purposes
of consenting to an assignment.

{c) If the lease provides for deemsd
consent under paragraph (b)(1} of this
section, it muat require the parties to
submit to us:

(1) A copy of the executed assignment
or cther dogumentation of any Indian
landowners’ actual consent;

{2) Proof of malling of the assign-
ment to any Indian landowners who are
deemed to have ¢onsented; and

(3) Any other pertinent information
for us to review,

(d) The lessee must cbtaln the con-
sent of the holders of any bonds or
mortgages, ‘

§162.576 What is the approval process
for an assignment of &8 WSR lease?

(a) When we receive an assignment
that mesets the requirements of this
subpart, we will notify the parties of
the date we recsive it. If our approval
is required, we have 20 days from re-
celipt of the executed assignment, proof
of required consents, and required doc-
umentation to approve or disapprove
the assignment. Qur determination
whether to approve the assignment will
be in writing and will state the hasis
for our approval or disapproval.
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{b) If we do not meet any of the dead-
lines In this section, the leasee or In-
dian landowners may take appropriate
action under §162.588.

§$162.577 How will BIA decide whether
{ao ap?mve an assignment of a WSR
ease

(a) We may disapprove an assignment
of 3, WSR laase only if at least one of
the following is true:

(1} The Indian landowners have not
consented and their consent is re-
quired;

(2} The lessee's mortgegoes or sure-
tiesz have not consented;

(3} The lessee is in violation of the
leage;

(4) The assignee does not agree to be
bound by the terms of the lease;

(5} The requirements of this subpart
have not been met; or

(6) We find a compelling reazon to
withhold our approval in erder to pro-
tect the best iInterests of the Indian
landowners,

(b) In making the finding required by
paragraph {a)(6) of this sectlon, we may
consider whether:

{1) The valuse of any part of the leased
premises not covered by the assign-
ment would be adversely affected; and

(2) If a performance bond is reguired,
the assignee has posted the bond or se-
curity and provided supporting docu-
ments that demonstrate that:

(1) The lease will be enforceable
agalnst the asgignee; and

(i1) The assignee will be able to per-
form itg obligations under the lease or
agslgnment.

(¢) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment is
in thelr best interest.

(d) We may not unreasonably with-
hold approval of an assignment,

WSE LEASE SUBLEASES

162,578 May 2 lessee sublease a WSR
lease?

{8) A lessee may sublease a WS8R
lease by meeting the consent require-
ments in §162.579 and obtalining our ap-
proval of the sublease under §§162.580
and 162.581, or by mesting the condi-
tions in paragraph (b) of this zection.

{b) The lessee may sublease without
meeting consent raquirements or ob-
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talning BIA approval of the sublease,
if:

(1) The lease provides for subleasing
without meeting consent requirements
or obtalning BIA approval;

(2) The aublease does not relisve the
lessesfsublessor of any liability; and

{3) The parties provide BIA with a
copy of the sublease within 30 dayz
after it is executed.

§162.57% What are the consent re-
fluire‘;nents for a sublease of a WSR
ease

(a) Unlees the lease provides other-
wize, the lessee must notify all Indian
landowners of the proposed sublease,

(b) The Indian landowners, or their
representatives under §162.013, must
consent to a sublease in the same per-
centages and manner as a new WSR
laase under §162,012, unless the lease:

{1} Provides that individual Indian
landowners are deemed to have con-
sented where they do not object In
writing to the sublease within a speci-
Hled period of time following the land-
owners’ recelpt of the sublease and the
lease meets the reguirements in para-
graph {(c) of this section;

{2} Authorizes one or more represent-
atives to consent to a sublease on be-
half of all Indian landowners; or

(3) Designates us as the Indian land-
owners' representative for the purposes
of consenting to a sublease.

(¢) If the lease provides for desmed
consent under paragraph (bX1) of this
gection, 1t must require the parties to
aubmit to us:

(1) A copy of the executed sublease or
other documentation of any Indian
landowners’ actual consent;

{2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

(3) Arny other pertinent information
for us to review.

5162580 What is the approval process
for a sublease of a WSR lease?

{(a) When we receive & sublsase that
meets the requirements of this subpart,
wo will notify the parties of the date
wo recelve 1t, If our approval {s re-
guired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required documentation
to approve or disapprove the sublease

533

NNRADDI113

Page: 116 of 134




Case: 13-16259

02/03/2014

§ 162.581

or Inform the parties to the sublease
and Indian landowners in writing that
we need additional review time. Qur
determination whether to approve the
sublease will be in writing and will
state the basis for our approval or dis-
approval,

(b} Our letter informing parties that
we need additional review time must
igdentify our initial concerns and invite
the parties to respond within 15 days of
the date of the letter. We have 30 days
from sending the letter informing the
parties that we need additional time to
approve or disapprove the sublease,

{c) If we do not meet the deadline in
paragraph (a) of this section, or para-
graph () of this section if avplicable,
the sublease 1s deemed approved to the
extent consistent with Federal law,
Unless the lease provides otherwise,
provisions of the sublease that are in-
consistent with Federal law will be sev-
ered and unenforceahble; all other provi-
slong of the sublease will remain in
force.

§162.681 How will BIA decide whether
to approve a sublease of a WSRHR
lease?

(a) We may disapprove a sublease of a
WSR lease only If at least one of the
follpwing is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2} The lessee’s mortgagess or sure-
tles have not consented;

(3) The lessee s in violation of the
lease;

(4) The lessee will not remain liahle
under the lease; and

(B) We find a compelling reason %o
withheld our approval in order to pro-
tect the best interests of the Indian
landowners.

(b} In making the finding required by
paragraph {a)(3) of this section, we may
consider whether the value of any part
of the leased premizses not coversd by
the sublease would be adversely af-
fected.

(¢) We will defer, to the maximum ex-
tent possible, to the Indlan landowners’
determination that the sublease iz in
their best Interest.

(d) We may not unreasonably with-
hold approval of a sublease.
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WSER LEASEHOLD MORTGAGES

§162.5682 May a lessce mortgage a WSR
lease?

(&) A lesses may mortgage o WSR
lease by meeting the consent require-
ments in §162.583 and ovtaining our ap-
proval of the leasehold mortgage under
55162 584 and 162.585.

(k) Refer to §162.574(c) for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest occurs,

$162.583 What are the consent re-
quirements for a leasehold mort-
gage of a WSR lease?

{a) Unless the lease provides other-
wise, the lessee must notify 2ll Indlan
landowners of the proposed leasehold
mortgage.

{b} The Indisn landowners, or thelr
representatives under §162.013, must
consent to a leasehold mortgage In the
same percentages and manner as a new
WBR lease under §162.012, unless the
lease:

{1} States that landowner consent s
not required for a leasehold mortgage
and identifies what law would apply in
case of foreclosure;

{2y Provides that individual Indian
landowners are deemed %c have con-
sented where they do not object in
writing to the Ileasehold mortgage
withtn a specified period of time fol-
lowing the landowners' receipt of the
leasehold mortgage and the leass
meets the requirements of paragraph
(¢c) of this section;

(3) Authorizes one or more represent-
atives to consent to & leasehold mort-
gage on behalf of all Indian land-
owners; or

(4) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a leasehold mortgage.

(¢) If the lease providez for deemed
consent under paragraph (b2} of this
section, it must require the partles to
submit to us:

(1) A copy of the executed leasshold
mortgage or other doecumentation of
any Indlan landowners’ actual conasent;

(2) Proof of mailing of the leasehold
mortgage to any Indian landowners
who are deemed to have consented; and

(3 Any other pertinent Information
for us to review.
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§162.584 What is the approval process
for a.,leasehold mortgage of a WSR
eage?

(a} When we receive a leasehold
mortgage that meets the requirements
of this subpart, we will notify the par-
ties of the date we receive it, We have
20 days from recelpt of the executed
leasehold mortgage, proof of required
consents, and required decumentation
to approve or disapprove the leasehold
mortgage, Our determination whether
to approve the leasshold mortgage will
be in writing and will state the basis
for our approval or dlgapproval.

(b} If we do not meet the deadline in
this section, the lessee may take ap-
propriate action under § 162.588.

§162.585 How will BIA decide whether
to approve a leasehold mortgage of
a'W lease?

{a) We may disapprove a leasehold
mortgage of a WSR lease only if at
least one of the following is true:

{1} The Indian landowners have not
congsented and their consent is re-
quired;

{2) The lessee's mortgagees or sure-
ties have not consented;

{3) The requirements of this subpart
have not been met; or

{4) We find a compelling reason to
withhold our approval in order to pro-
tect the best Interests of the Indian
landownoers.

(b} In making the finding required by
paragraph (a)4) of this section, we may
congider whether:

(1) The leassehold mortgage praceeds
would be used for purposes unrelated to
the leased promises; and

{2) The leasshold mortgage is limited
to the leasehold.

(¢) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the leasehold mort-
gage is in thelr best interest.

() We may not unreasonably with-
hold approval of a leasehold mortgage.

WSE LEASE EFFECTIVENESS,
COMPLIANCE, AND ENFORCEMENT

§162.586 When will an amendment, as-

gsignment, sublease, or leasehold

. mortgage of a WSR lease be effec-
tive?

(a) An amendment, asslgnment, sub-

leaze, or leasehold mortgage of 3 WSR
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lease will be effective when approved,
even if an appeal is filed under part 2 of
this chapter, except:

(1) If the amendment or sublease was
deemed approved under §162.572(h) or
§162.580(b}, the amendment or subleasge
becomes effective 45 days from the date
the parties mailed or delivered the doc-
ument to us for our review or, if we
zent a letter Informing the parties that
we need additional time to approve or
disapprove the leaso, the atnendment
or sublease becomes effective 45 days
from the date of the letter {nforming
the parties that we need additional
time to approve or disapprove the
lease; and

(2) An assignment that does not re-
quire ¢ur approval under §162.574(b) or
a sublease that does not require our ap-
proval under §162.578(b) becomes effec-
tive on the effactive date specified in
the assignment or sublease. If the as-
signment or sublease does not specify
the effective date, it becomes effective
upon executlion by the parties.

(b) We will provide copies of approved
documents to the party requesting ap-
proval, to the tribe for tribal land, and
upon request, to other parties to the
lease document,

§182,687 What happens if BIA dis-
approves an amendment, assign.
ment, sublease, or leasehold meort-
gage of a WSR lease?

If we disapprove an amendment, as-
signment, sublease, or leasehold mort-
gage of a WSR lease, we will notify the
partias immediately and advise the
landowners of their right to appeal the
decision under part 2 of this chapter.

4162588 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a lease document?

{a) If a Superintendent does not meet
a deadline for issuing a decision on a
leaso, assignment, or leasehold mort-
gage, the parties may file a written no-
tice to compel action with the appro-
priate Regional Director.

(k) The Regional Director has 15 days
from receiving the notice to:

{1} Issue a decislon; or

{2} Order the Superintendent to issue
a decision within the time set out in
the order.
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{¢) The parties may file a written no-
tice to compel action with the BIA Di-
rector if:

{1} The Regional Director does not
meet the deadline in paragraph (b) of
this section;

(2) The Superintendent does not 1gsue
& decision within the time set by the
Regional Director under paragraph
(b3(2) of this section; or

(3) The iritial decislon on the lease,
assignment, or leasehold mortgage s
with the Regional Director, and he ar
she does not meet the deadline for such
decision.

(1) The BIA Director has 15 days from
recelving the notice to:

(1) Issue a decision; or

{2) Order the Reglonal Director or
Superintendent to issue a decision
within the time set out in the order.

(e) H the Reglonal Director or Super-
intendent does not issue a decision
within the time set out in the order
under paragraph (d)(2), then the BIA
Director must issue a decision within
15 @ays from the expiration of the time
get out in the order,

(f) The parties may file an appeal
from our inaction to the Interior Board
of Indian Appeals if the Director does
not meet the deadline in paragraph (d)
or (@) of this section.

{g) The provisions of 26 CFR 2.8 do
not apply to the inaction of BILA offi-
cials with respect to a decision on a
lease, amendment, assignment, sub-
leaze, or leasehold mortgage under this
subpart,

§162.589 May BIA investigate compli-
ance with a WSR lease?

(a) We may enter the leased premises
at any reasonable time, upon reason-
able notice, and consistent with any
notice reguirements under applicable
tribal! law and applicable lease docu-
ments, to protect the interests of the
Indian landowners and to determine If
the lessee is in compliance with the re-
gquirements of the lease,

{b) If an Indian landowner notifles us
that a specific lease violation has oc-
curred, we will promptly initiate an ap-
propriate investigation,
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§162,590 May a WSR lease provide for
negotiated remedies if there is a
violation?

(a) A WBR leage of tribal land may
provide elther or both parties with ne-
gotiated remedles In the svent of a
lease violation, Including, but not lim-
ited to, the power to terminate the
lease. If the lease provides onhe or hoth
parties with the power to terminate
the lease:

(1) BIA approval of the termination is
not required;

{2y The termination s effective with-
out BIA cancellation: and

{3} The Indian landowners must no-
tify us of the termination 53¢ that we
may record it in the LTRO,

{by A WS8R leagse of Iindividually
owned Indlan land may provide elther
or both parties with negotiated rem-
edies, so long as the lease also specifies
the manner in which those remedies
may be exercised by or on behalf of the
Indian landowners of the applicable
percentage of Interests under §162.012
of this part. If the lease provides onas or
both parties with the power to termi-
nate the leasa:

(1) BIA concurrence with the termi-
natien is required to ensure that the
Indian landowners of the applicable
percentage of interegzts have consented;
and

{2} BIA will record the termination in
the LTRO.

{e} The parties must notify any sur-
ety or mortgages of any violation that
may result in termination and the ter-
mination of a WSR lease,

(d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy avallable to us, as speci-
fied in the lease. The landowners may
request our assiztance in enforcing ne-
gotiated remedies,

{e} A WSR leases may provide that
lease violations will be addressed by
the tribe, and that leass disputes will
be resolved by a tribal court, any other
court of competent jurisdiction, or by a
tribal governing body in the absence of
a tribal ecourt, or through an aljer-
native dispute resclution method. Wa
may not be bound by declsions made in
such forums, but we will defer to ongo-~
Ing actions and proceedings, as appro-
priate, in deciding whether to exercise
any of the remedies available to us.
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§162.591 What will BIA do about a vio-
lation of a WSR lease?

(a) In the absence of actions or pro-
ceedings described in §162.580(e), or If 1t
is not appropriate for us to defer to the
actions or proceedings, we will follow
the procedures in paragraphs (b} and (c)
of this section.

(b) I we determine there has been a
viclation of the conditions of a WSR
lease, other than a violation of pay-
ment provisions covered by paragraph
(¢) of this section, we will promptly
send the lessee and any surety and
mortgagee a notice of viglation by cer-
tified mail, return receipt requested.

(1) We will send a copy of the notice
of vielation to the tribe for tribal land,
or provide constructive notice to In-
dlan landowners for individually owned
Indiah land,

(2) The notice of violation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation,
the lesses must:

{1y Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has heen cured;

(i1) Dispute gur determination that a
violation has occurred; or

(1i1) Request additional time to cure
the viclation.

{3) The notice of violation may order
the lesses to cease operations under
the lease.

(¢) A lessee’s failure to pay com-
pensation in the time and manner re-
quired by a WBR lease is a viclation of
the lease, and we will issue a notice of
violation in accordance with this para-
graph,

(1) We will send the lessees and any
surety and mortgagee a notice of viola-
tion by certified mail, return racelpt
requested;

(1) Promptly following the date on
which payment wasg due, if the lease re-
quires that paymentz be made to us; or

(i) Promptly following the date on
which we recelve actual notice of non-
payment from the Indian landowners,
if the lease provides for payment di-
rectly to the Indlan landowners.

(2) We will send a copy of the notice
of viclation to the tribe for tribal land,
or provide constructive notice to the
Indian landowners for individually
owned Indian land,
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(3) The notice of violation will re-
quire the lessee to provide adequate
proof of payment,

() The lessee and Its sureties will
continue to be responsivle for the obli-
gations in the lease until the lease ax-
pires or iz terminated or cancelled.

§162.,692 What will BIA do if a lessee
does not cure a violation of 8 WSR
lease on time?

(a) If the lesses does not cure a vicla-
tion of 3 WSR lease within the required
time period, or provide adequate proof
of payment as required in the notice of
violation, we will comsult with the
tribe for tribal land or, where feaslble,
with Indian landowners for individ-
ually owned Indian land, and determine
whether:

(1} We should cancel the lease;

{2y The Indian landowners wish $o in-
voke any remedles avallable to them
under the lease;

(3) We should invoke other remedies
avallable under the lesase or applicable
law, including collection oh any avail-
able performance bond or, for failure to
pay compensation, referral of the debt
to the Department of the Treasury for
c¢ollection; or

(4) The lessee should be granted addi-
tional time in which t¢ cure the viola-
tion.

{h) Following consultation with the
tribe for tribal land or, where feasible,
with Indian landownera for individ-
ually owned Indian land, we may take
action to recover unpald compensation
and any asscclated late payment
charges.

(1) We do not have to cancel the lease
or glve any further notice to the lessee
before taking action to recover unpaid
compensation.

(2) We may still take action to re-
gover any unpaid compensation if we
cancel the lease,

() If we declde to cancel the leasge,
we will send the lessee and any sursty
and mortgegee a cancellation letter by
certified mail, return receipt re-
quested, within 5 business days of our
decizion. We will send a copy of the
cancellation letter to the tribe for trib-
al land, and will provide Indian land-
owners for individually owned Indian
land with actual or constructive notics
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of the cancellation. The cancellation
lattar will:

(1) Bxplain the grounds for cancella-
tion;

(2) If applicable, notify the lessee of
the amount of any unpald compensa-
tion or late payment charges due under
the lease,

(3) Notify the lessee of the lessese’s
right to appeal under part 2 of this
chapter, including the possibility that
the official to whom the appeal 1s made
may require the lessee ta post an ap-
peal bond;

(4) Order the lesses to vacate the
property within 31 days of the date of
receipt of the cancellation letter, if an
appesal ig hot filed by that time; and

(5} Order the lessee to take sny other
action BIA deems necessary to protect
the Indian landowners.

{(d) We may invoke any other rem-
edies avallable to us under the lease,
including ceollecting on any avalilable
performance bond, and the Indlan land-
OWners may pursae any avallasble rem-
sdies under tribal law.

§162,593 Will late payment charges or
special fees app. to delinquent
payments due under a WSR lease?

{a) Late payment charges will apply
as specified in the lease, The failure to
pay these smounts will be treated as a
lease viclation.

(h) We may assess the following spe-
c¢ial fees to cover administrative costs
incurred hy the United States in the
collection of the debt, if compensation
iz not paid in the time and manner re-

quired, 1ln additicn to late payment

charges that must be paid to the Indian
landowners under the lease:

The [bases Wil pay For. . .

{1) $50.00 ._............. | Any dishonored check.
{2) $15.00 ... . | Processing of each notice or demand
leher.
(3) 18 parcent of Traasury processing follawing referral
balance due. for callection: of delinquent dabt.

§162.594 How will payment rights re-
lating to WSR leases be allocated?

The WSR lease may =zllocate rights
to payment for insurance proceeds,
treapass damages, compensation
awards, sattlement funds, and other
payments between the Indlan land-
owners and the lessee, If not specified
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in the lease, imsurance policy, order,
award, jndgment, or other document,
the Indlan landowners will ba entitled
to receive these payments.

§162.6956 When will a cancellation of a
WSH lease be effective?

{a) A cancellation invelving a WSR
lease will not be effective until 31 days
after the lessee receives a cancellation
letter from us, or 41 days from the date
we malled the latter, whichever 1s ear-
lier.

(b) The cancellation decision will not
be effective If an appeal is filed unless
the cancellation is made immediately
effective under part 2 of this chapter,
While a cancellation decision is ineffac-
tive, the leszee must continue to pay
compensation and comply with the
other termas of the lease.

§162.696 What will BIA do if a lessee
remains in possession after a WSR
lease expires or is terminated or
cancelled?

If a lessee remains in possession after
the expiration, termination, or can-
cellation of a WSR lease, we may treat
the unauthorized possession as & t{res-
pass under applicable law in ¢consulta-
tion with the Indlah landowners, Un-
less the Indlan landowners of the appli-
cable percentage of interests under
§162.012 have notified us in writing that
they are engaged in good faith negotia-
tions with the holdover lessee to obtain
a new lease, we may take action to re-
cover possesslon on hehalf of the Indian
landowners, and pursue any additional
remedies avallable under applicable
law, such as a forcible entry and de-
tainer action.

§162,597 Will BIA appeal bond regula-
tions apply to cancellation deci-
sions involving WSR leases?

(a) Except as provided in paragraph
{b) of this section, the appeal bond pro-
visions In part 2 of this chapter will
apply to appeals from lease cancella-
tion decislons.

(b) The lessee may not appeal the ap-
peal hond decigion. The leszee may,
however, request that the offlcial to
whom the appeal is made reconsider
the appeal bond decision, based on ex-
traordinary circumstances. Any recon-
sideration decision 15 final for the De-
partment.
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$§162.598 When will BIA issue a deci-
sion on an ?ppeal from a WSR leas-
ing decision

BIA wlill issue a decision on an appeal
from a WSBR leasing decision within 60
days of receipt of all pleadings.

§162.599 What happens if the lessee
abandons the leased premises?

If a lessee abandons the leased prem-
izes, we will treat the abandonment as
a violation of the leage. The lease may
apecify a period ¢f non-use after which
the lease premises will bhe considered
abandoned.

Subpart F—Special Requirements
for Cerlain Resarvations

§162.500¢ Crow Reservation.

(a) Notwithstanding the regulations
in ¢ther sections of this part 162, Crow
Indians classified as competent under
the Act of June 4, 1920 (41 Stat. 751), as
amended, may lease their trust lands
and the trust lands of their minor chil-
dren for farming or grazing purposes
without the approval of the Secretary
pursuant to the Act of May 26, 1926 (44
Stat. 658), as amended ny the Act of
March 15, 1548 (62 Stat. 830). However, at
their election Crow Indians classified
as competent may authorize the Sec-
retary to lease, or asslst in the leasing
of such lands, and an appropriate no-
tice of such action shall be made a
matter of recoerd. When this preroga-
tive s exercised, the general regula-
tions contained in this part 162 shall be
applicable. Approval of the Secretary
15 reguired on leases signed by Crow In-
dilans not claassifled as competent or
made on inberited or devised trust
lands owned by more than five com-
petent devisees or helrs,

(b) The Act of May 26, 1926 (44 Stat,
608), as amended by the Act of March
15, 1948 (62 Stat. 80), provides thab no
lease for farming or grazing purposes
shall be made for a period longer than
five years, except irrigable lands under
the Big Horn Canzl; which may be
leased for periods of ten years. No such
leage shall provide the lessee a pref-
aerence right to future leases which, if
oxercized, would thereby extend the
total pericd of encumbrance bheyond
the five or ten yearz authorized by law.
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{c) All leases entered into by Crow
Indians classgified a8 compsetent, under
the above-cited apeclal statutes, must
be recorded at the Crow Agency. Such
recording shall constitute notice to all
persons. Under these special statutes,
Crow Indians classified as competent
are free to lease their property within
certaln limitations. The five-year {ten-
yoar in the case of lands under the Big
Horn Canal) limitation 1s intended to
afford a protection to the Indians. The
esgence of this protection is the right
to deal with the property free, clear,
and unencumbered at intervals at least
as frequent as those provided by law. If
lessees are sble to obtaln new leases
long before the termination of existing
leases, they are in a position to set
thelr own terms. In these cir-
cumsbances lessees could perpetuate
their leaseholds and the protection of
the statutory limitations as to terms
would he destroyed. Therefore, in im-
plementation of the foregoing interpre-
tatlon, any lease which, on its face, is
in viclation of statutory limitations or
requirements, and any grazing lease ex-
ecuted more than 12 months, and any
farming lease executed more than 18
mornths, prior to the ¢commencement of
the term thereof or any lease which
purports to cancel an existing lease
with the same lessee a3 of a future date
and take effect upon such cancsllation
will net be recorded. Under a Crow
tribal program, approved by the De-
partment of the Interior, competent
Crow Indians may, under certain eir-
cumstances, enter into agreements
which require that, for a specified
term, thelr lemses be approved. Infor-
mation concerning whether a com-
petent Crow Indian has executed such
an instrument is available at the office
of the BSuperintendent of the Crow
Agency, Bureau of Indian Affairs, Crow
Agency, Montana, Any lease entered
into with & competent Crow Indian
during the time such instrument 1s in
aeffect and which {s not in accordance
with such Instrument will be returned
without recordation.

(d) Where any of the followlng condi-
tions are found to exist, leases will he
recorded but the lessea and lessor will
be notified upon discovery of the condi-
tion:
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(1) The lease in single or counterpart
form has not been executed by all own-
ers of the land described in the lease;

(2) There is, of record, a lease on the
land for all or a part of the same term;

(3) The lease does not contain stipu-
lationg requiring sound land utilization
plans and conservation practices; or

(4} There are other deficiencies such
as, but not limited to, erroneouns land
descriptions, and alterations which are
not clearly endorsed by the lessor.

(&) Any adult Crow Indian classified
as competont shall have the full re-
sponeibility for obtalning compliance
with the terms of any lease made by
him pursuant to this section. This
shall not preclude action by the Sec-
retary to assure conservation and pro-
tection of these trust lands,

{f) Leases mads by competent Crow
Indians shall be subject to the right to
jssue permits and leasez to prospect
for, develop, and mine oll, gas, and
other minerals, and to grant rights-of-
way and easementas, in accordance with
applicable law and regulations. In the
Issuance or granting of such permits,
leases, rights-of-way or easements due
consideration will be glven to the in-
terests of lessees and to the adjustment
of any damages to such Interests. In
the event of a dispute as to the amount
of such damage, the matter will be re-
ferred to the Secretary whose deter-
mination will be final as to the amount
of said dameage.

$162.501 Fort Belknap Reservation.

Not to exceed 20,600 acres of allotted
and tribal lands (non-lrrigable as well
a9 Irrigable} on the Fort Belknap Res-
ervation In Montana may be leased for
the culture of sugar beets and other
crops in rotation for terms not exceed-
ing ten years.

§162.602 Cabazon, Augustine, and
Torres-Martinez Reservations, Cali-
fornia,

(a} Upon a determination by the Sec-
retary that the owner or owners are
not making benefleial use thereof, re-
stricted lands on the Cabazon, Augus-
tine, and Torres-Martinez Indian Res-
ervations which are or may be irri-
gated from distribution facilities ad-
minlstered by the Coachella Valley
County Water District in Riverside
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County, California, may be leased by
the Secretary in accordance with the
regulations {(n this part for the benefit
of the owner ar owners.

{b) All leases granted or approved on
restricted lands of the Cabazon, Augus-
tine, and Torres-Martinez Indlan Res-
srvatlonz shall be flled for record in
the office of the county recorder of the
county in which the land s located,
the cost thereof to be pald by the les-
see. A copy of each such leasse shall be
filed by the lessee with the Coachella
Valley County Water District or such
other irrigation or water district with-
in which the leased lands are located.
All such leases shall include a provi-
sion that the lessee, in addition to the
rentals provided for in the lease, shall
pay all irrigation charges properly as-
sessed agalnst the land which became
payable during the term of the lease.
Act of August 25, 1950 (64 Stat. 470); Act
of August 28, 1958 (72 Stat. §68).

§162.503 San Xavier and Salt River
Pima-Maricopa Reservations.

(a) Purpose and scope, The Act of No-
vember 2, 1966 (80 Stat. 1112), provides
statutory authority for long-term leas-
ing on the San Xavier and Salt River
Pima-Maricopa Reservations, Arizona,
in addition to that contalned in the
Act of August 9, 1955 (6% Stat. 538), as
amended (25 U.8.C. 415), When leases
are made under the 1955 Act on the San
Xavier or Salt River Pima-Maricopa
Reservations, the regulations in part
162 apply. The purpose of this section is
to provide regulations for implementa-
tlon of the 1966 Act. The 1966 Act does
not apply to leases made for purposes
that are subject to the laws governing
mining leages on Indlan lands,

(k) Duration of leases, Leases made
under the 1966 Act for public, religicus,
sducational, recreationsl, residential,
or business purposes may be made for
terms of not to exceed 99 wyears., The
terms of a grazing lease shall not ex-
ceed ten years; the term of a farming
leage that does not require the making
of a substantial investment in the im-
provement of the larnd shall not exceed
ten years; and the term of a farming
lease that requires the making of a
substantial investment in the improve-
ment of the land shall not exceed 40
years. No lease shall contain an option
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to renew which extends the total term
beyond the maximum term permitted
by this section,

{c} Required covenant and enforcement
thereof. Every lease under the 1966 Act
shall contain a covenant on the part of
the lessee that he wlll not commit or
permit on the leased land any act that
causes waste or a nulsance or which
creates a hazard t¢ health of persons or
to property wherever such persons or
proparty may be.

(1) Notification regavding leasing pro-
posals, If the Secretary determines that
a preoposed lease to be made under the
1966 Act for public, religious, edu-
cational, recreational, residemntial, or
business purpecses will substantially af-
fect the governmental interests of a
municipality contiguous to the San
Xavier Reservation or the Salt River
Pima-Maricopa Reservation, as the
case may be, he shall notify the appro-
priate authority of such municipality
of the pendency of the proposed lease.
The Secretary may, in his discretion,
furnish such municipality with an out-
line of the major provisions of the lease
which affect its governmental interests
and shall consider any comments on
the terms of the leage affecting the mu-
nicipality or on the absence of such
torms from the lease that the authori-
ties may coffer, The notice to the an-
thorities of the municipality shall set
forth a reasonable period, not to exceed
30 days, within which any such com-
ments shall be submitted.

(8) Applicability of other regulations.
The regulations in part 162 of this title
shall apply to leages made under the
1866 Act except where such regulations
are inconsistent with this section.

) Mission San Xavier del Bac. Noth-
ing in the 1966 Act authorizes develop-
ment that would detract from the sce-
ni¢, historic, and religious values of
the Mission San Xavier del Bac owned
by the Franciscan QOrder of Friars
Minor and lecated on the Sah Xavier
Reservation.

Subpart G—Records

SOURCE: 77 FR 72454, Dec. 5, 2012, unless
otherwise noted.

ID: 8963842
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§162,701 Who owng the records associ-
ated with this part?

(a) Records are the property of the
United States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
Federal trust function under 25 U.3.C.
450f ef seq., Including the gperation of a
trust program; and

{2} Evidence the organization, func-
tions, policles, decislons, procedures,
operations, or other activities under-
talken in the performance of & Federal
trust function under this part.

(b) Records not covered by paragraph
{a} of this sectton that are made or re-
celved by a tribe or tribal erganization
in the conduct of business with the De-
partment of the Interior under this
part are the property of the tribe.

§162,702 How must records associated
with this part be preserved?

(a) Any organization, including a
tribe or tribal organization, that has
records identified in §162.701(a} of this
part, must preserve the records in ac-
cordance with approved Departmental
records retentlon procedures under the
Federal Records Act, 44 U.8.C, chapters
29, 31 and 33, These records ang related
records management practices and
safeguards required under the Federal
Records Act are subject to inspection
by the Secretary and the Archivist of
the United States.

(b A tribe or trikal corganization
should preserve the records identified
in §162.701(b) of this part, for the pericd
of time authorized by the Archivist of
the United States for similar Depart-
ment of the Interlor records under 44
U.8.C, chapter 38. If a tribe or tribal or-
ganization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from being
able to adequately document essential
transactions or furnish information
necessary to protect its legal and fi-
ngncial rights or those of persons di-
rectly affected by its activities.

§162,703 How does the Paperwork Re-
duction Act affect this part?
The collections of information in this
part have been approved by the Office
of Management and Budget under 44
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U.8.C. 3501 ef seq. and assigned OMB
Control Number 1076-0155. Response is
required to obtain a benefit. A Federal
agency may not conduct or sponsor,
and you are not required t¢ respond to,
a cellection of information unless it
dizplays a currently valid OMB Control
Number.

PART 163—GENERAL FORESTRY
REGULATIONS

Subpart A—Generdl Provisions

Zec,

162.1
163.2
163.3
163.4

Definitions.

Information collection.

Scope and ohjectives,

Secretarial recognition of tribal laws,

Subpart B—Forest Management and
Operations

163,10 Management of Indian forest land.

16311 Forest management planning and
sustalned yield management.

163,12 Harvesting restrictions.

162.13 Indian tribal forest enterprise oper-
ations.

163.14 Bele of foreat products.

163.15 Advertisement of szles,

163.16 Forest product aales without adver-
tizement,

163.17 Deposit with bid.

163.18 Acceptance and rejection of bids.

163,19 Contracts for the sale of farest prod-
ucts.

163.20 Execution and approval of contracts,

163.21 PBonds required.

163.22 Payment for foreat products,

163.23 Advance payment for timber prod-
ucts.

163.24 Duration of timber contracts.

162.25 Forest management deductions,

162.26 Forest product harvesting permits.

162.27 Free-usé harvesting without permits.

162.28 Pire management measures,

163.28 Trespass.

162.20 Revocable road use and construction
permita for removal of commerclal forest
products,

163,21 Insect and disease control.

163,32 Forest development.

163,32 Adminiatrative appeals.

163.34 Environmental compllancs.

163.35 Imdian forest land asslstance account.

163,36 Tribal forestry program financial
support.

163.37 Forest mahagement research,

Subpart C—Forestry Education, Education
Assistance, Recrultment and Training

163.40 Indian and Alaska Native forestry
education assistance.

ID: 8963842
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163.41 Postgraduation re¢rultment, con-
tinuing education and training programa,

162,42 Obligated service and breach of con-
tract.

Subpart D—Alaska Native Technical
Assistance Program

163.60 Purpose and scopea.

163.61 Evaluation commities,

163.62 Annual funding needs assessment and
rating.

163.63 Contract, grant, or agreement appli-
cation and award process,

Subpart E—Coopetatlve Agreements

163.70 Purpose of agreements,
163.71 Agreement funding.
163.72 Bupervisory relationship.

Subpart F—Rrogram Assessment

163.80
163.81

Periodic assessment report.
Agsessment guldelines,
163.862 Annual statas report,
163.83 Assistance from the Secretary of Ag-
rleculturs.

AUTHORITY: 25 ©1.8.0. 2, 5. 9, 13, 406, 407, 413,
415, 466; and 3101-3120.

SOURGE: 60 FR 52880, Oct, 5, 1995, unlass
otherwlse noted.

Subpart A—General Provisions

§163.1 Definitiona.

Advance deposits means, in Timber
Contract for the Sale of Estimated Vol-
umes, contract-required deposits In ad-
vance of cutting which the purchaser
furnishes to maintain an operating hal-
ance against which the value of timber
to be cut will be charged.

Advance payments means, in Timber
Contract for the Sale of Estimated Vol-
ames, non-refundable partial payments
of the estimated value of the timber to
be cut. Payments are furnished within
30 days of contract approval and prior
to cutbting, Advance payments are nor-
mally 25 percent of the estimated value
of the forest products on each allot~
ment. Advance payments may be re-
quired for tribal land.

Alaska Netive meana native as defined
in section 3(b) of the Alaska Native
Claims Settlement Act of Dacember 18,
1971 (43 U.8.C. 16804).

ANCEA corporation means both profit
and non-profit corporaticns established
pursuant to the Alaska Native Claims
Settlement Act (43 U.S,C, 1604),
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development and adoption of a school program; and the establishment, organizaton and
operation of schools. The Governing Board also has broad financial responsibilities,
including the approval of the annual budget, and the establishment of a system of
accounting and budgetary controls.

The financial reporting entity consists of a primary government and its component units.
A component unit is a legally separate entity that must be included in the reporting entity
in conformity with generally accepted accounting principles. The District is a primary
government because it is a special-purpose government that has a separately elected
governing body, is legally separate, and is fiscally independent of other state or local
govermments. The Dismict has one component unit included in its financial statements.
See the Notes to Financial Statements section for a description of the component unit.
Furthermore, the District is not included in any other governmental reporting entity.
Consequently, the District’s financial statements include onty the funds of those
organizational entities for which its elected governing board is financially accountable.
The District’s major operations include education, student transportation, construction
and maintenance of District facilities, food services, bookstore, and athletic functions.

The Pinon Unified School District No. 4 Municipal Property Corporation {MPC) was
formed for the sole purpose of acting as a lessor, with the Governing Board acting as
lessee to finance the acquisition and/or construction of facilities to be used in the
District’s operations, The MPC's board of directors consists of three members who are
appoinied by the Pinon Unified School District Governing Board, Separate financial
statements for the MPC are not prepared. There was no financial activity in the MPC in
the fiscal year 2011-12; therefore the MPC is not presented in this financial report.

The District lies in the north end of Navajo County, approximately 150 miles northeast of
Flagstaff, Arizona, and encompasses approximately 2,000 square miles. U.S. Interstate
40 is 90 miles south of the district, and provides access to a variety of scenic areas and
outdoor activities such as hiking, fishing, and camping.

The primary towns in the District are the Navajo Nation Chapters of Pinon, Black Mesa,
Bhie Gap, Forest Lake, Hard Rock, Low Mountain, Tselani-Cottonwood, and
Whippoorwill. Each Chapter functions as an independent community within the Navajo
Nation, and each is geographically separated from the others. The estimated number of
people living within the District is 8,721. Much of the traditional Navajo culture
continues today, blended with more modern mainstream culture in an internet-connected
technalogy-driven lifestyle that maintains respect for and practice of traditional Navajo
lifestyle and values.

There is a severe lack of housing in the area as well as a network of primarily dirt roads
that presents challenges to living and moving about within the District. The District
provides housing for its teachers as needed, but the isolation and primitive roads coatinue
to dissuade many would-be residents from moving to the area. This, combined with a

severe lack of taxable property has had a limiting effect on coramunity growth and
District revenue.,
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NAVAJO EDUCATION, 1948 - 1978

ITS PROGRESS AND ITS PROBLEMS

(Navaijo History, Vol. Ill, Part A)

BY
ROBERT A. ROESSEL, JR.

Published by

NAVAJO CURRICULUM CENTER
ROUGH ROCK DEMONSTRATION SCHOOL

Star Route 1
Rough Rock, Navajo Nation, Arizona 86503
1979
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CHAPTER 17
PUBLIC SCHOOLS

History

Public education on the Navajo Reservation was not a widely available
résource until well after the conclusion of World War il. In fact, the few small
public schools were primarily for non-Navajo children who were ineligible to
attend federal schools. These *accommodation schools,”’ as they were known,
were located where there were humerous non-Navajo indian service employees,
such as Crownpoint, Chinie, Fort Defiance, Tuba City, Mexican Springs and
Toadlena.

The Johnson O’Malley Act of 1934 provided a means for the Secretary of
the Interior to enter into contracts with public school districts to educate Indian
children where non-taxable Indian lands made it difficult for public school districts
to provide services for such students. Nevertheless, there was little or no use of
JOM funds by Navajo Reservation public schools until the 1950s .

In recent years the use and amount of JOM funds has changed
considerably. Originally, the monies were used by public school districts to help
defray operational expenses. In those few districts where adequate resources

regular budget. During the early 1970s frequent and bitter attacks were made by
Indian groups, often urban, against using JOM money for operational expenses.
As a result, Congress developed a revised set of regulations which basically
required all JOM money to be for supplemental purposes. This requirement has
worked, and wil! continue to work, a real hardship on Navajo Reservation school
districts which already have too little operational money to provide an adequate
education.

The second major source of public school operational money is PL 874. In
1950 Congress passed a law (PL-874) which has come to be known as ‘‘impact
aid.”’ Federal funds could be given to schoo! districts which were financiaily
burdened with the education of students whose parents lived on or worked at
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The Kayenta Field House -- 1978.

153
NNRADDI127

Page: 130 of 134

P e

i
PR
Colad
t i
P4
howobe
-4 1;
S
AL
BERE

i

'it
HEEE
HERE:
gt
!? .
i
1! i
i
R
13 i
N




ST e et A sy ma

T T AV Tk ol T Ay w1k 2,

[YSRARSAR sl

Case: 13-16259 02/03/2014 ID: 8963842 DktEntry: 40-2 Page: 131 of 134

tederal installations related to the military effort since these federal lands were
not taxable and therefore could not generate local funds to support the education
of such students. The same year, PL 815 was passed which provided school
construction funds for such districts. Qriginally, these two acts were not intended
to provide funds for Indian children residing on non-taxable Indian lands.

However, working cooperatively, the BIA and HEW and the involved states,
were able to get Congress to amend PL 815 and PL 874 so that these funds could
be used by reservation public school districts.

This action really accelerated the construction and operation of public
schools on the Navajo Reservation. Hiidegarde Thompson, who was head of BIA
education at Washington, stated:

...By the end of 1960...public schools built under the authority of
PL 815 operated in 21 locations, serving a total Navajo enroliment
of 7,470 pupils. Over $20,000,000 in PL 815 funds were made
available to construct these schools, plus annual appropriations
under PL 874 to operate them. In 1973, according to the statistics
published by the Bureau of Indian Affairs, 29,378 Navajo chiidren
attended public schools as compared to 2,830 in 1954, 91

As has been discussed, one of the problems which prevented the operation
of substantial public schools on the Navajo Reservation was the lack of an
adequate tax base. Because title to Indian reservation land actually was held by
the United States government as the trustee, and because federal land cannot be
taxed by the state, the affected states feit that the sole responsibility for
educating Indians fell to the federal government. This problem (this excuse} has
persisted down to today (1978).

Public education on the Navajo Reservation does not provide educational
opportunities that are equal to off-reservation public schools. Further, public
education on the Navajo Reservation is very uneven in terms of quality. Some
districts where there are larger amounts of taxabie property and improvements,
have excellent facilities and offer many of the same opportunities offered in
off-reservation schools. But even with these most fortunate districts there still is a
targe discrepancy between them and other districts located off the reservation.

Equalization is a phrase often heard and widely used by state legislators,
but in practice it simply does not exist. The State of Arizona is notorious in terms
of its poor track record toward adequate support of public schools on the Navajo
Reservation.

Exactly whose responsibility is Indian education is a question without an
easy answer and one that largely remains unanswered. The federal government
points to each state’s constitution and/or enabling act which declares that
education of all resident children is the responsibility of that particular state. On
the other hand, the states in which the Navajo Reservation lies point to the
Navajo Treaty of 1868 which they believe makes education a federal responsibility.
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It is exactly this procedure of both the federal and state governments
pointing to the other and declaring that there ties all responsibility for Indian
education that prevents Navajo students from obtaining equal educational oppor-
tunities. Much has been said and written about the needs of Navajo education,
but the problems will remain until there is some resolution of the question as to
whose responsibility is the education of Navajo students. The answer perhaps
should 1lie not in either the federal or state government accepting total
responsibility but in a division of responsibility. But that division must be made
crystal clear and must be agreed to by all parties. The present state of confusion
effectively destroys any chance for quality education for Navajos, regardless of the
type of school they attend.

It is absolutely tragic that most public schools on the " reservation,
particularily in Arizona, are unable to obtain adequate finances necessary to
provide equal educational opportunities (for ail students).

While the BIA pressure organization, NASBA, is richly funded and fully
staffed, the Public School counterpart is totally without funds or staff. In 1971
informal meetings began to be held on a somewhat regular basis by the
superintendents of the various reservation Public Schools. Those early mestings
were more like times to share and compare than times to plan and develop -- the
members were more like an exclusive club than a pressure group.

In 1974 an organization known as the Reservation-wide Public School
Association was created. Membership was open to Public School boards,
superintendents and key administrative staff personnel. A formal set of bylaws
and a constitution were adopted which called for monthly meetings to be rotated
among the various school districts. The organization in the beginning consisted of
only Pubilic School districts located on the Navajo Reservation in Arizona, although
membership was, and is, open to similar schools in New Mexico and Utah.

In the period of 1974-1975, when reservation Public Schools in Arizona were
in a state of extreme crisis, the organization proved to be an effective spokesman
for the needs of public education. Under the leadership of Peterson Zah,
Chairman of the Reservation-wide Public Schoot Association, who also was
President of the Window Rock Public Schoo! Board, the organization became an
advocate for adequate financial support for reservation Public Schools. A monthly
newsletter was begun under the able direction of Patrick Graham, aiso with the
Window Rock School District. '

In spite of repeated unsuccessful efforts to obtain funds to provide at least
one or two persons as a staff, the organization has absolutely no money and no
staff. And there is no way in which this inept and unfunded association can
remotely approach the power of the BIA’s NASBA. As a result, Public School
needs and problems in reality have no voice or way to speak in a united and
influentiat manner.
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Window Rock Unified School District, #8
Request for Proposals PO Box 559
RFP:2013.6-7.8 Page 1 FtDefiance, AZ 86504
PROJECT: Audit Services of 53 (928) 729-6713
REQUEST FOR PROPOSAL # 2013-6-78
MATERIAL OR SERVICE Aundit Services
DUE DATE July 23,2013, 1:00 P.M. Mountain 5tandard Time
OPENING LOCATION Window Rock Unified School District, #8
Bisiness Offce
PO Box 559

Navajo Route 12
Ft Defiance, AZ 36504

PRE-PROPOSAL CONFERENCE DATE None
TIME
LOCATION

This solicitarion tray be obtained fomour website at httpy/ww wrschoolnet!. All addendums willbe posted
To the website. Any interested offerors without Iiemet access may obtan 2 copy of this solicitation by calling
(928} 729-6713, or a copy may be picked up during regular business hours at the District’s Business Departent,
PO Box 559, Ft Defiarce, AZ 86504, If' youexperience any problens rece iving this Request for Proposal, please
call (928) 728-6713.

If you do not wish to hid on this solicitation, please provide written notification of your decksion. Faihrre to
respond could resulr in deletion of your narne from the District™s vendor listing. This form nway be retamed to the
address above, or faxed te 928.729-7673. A “No Bid” willbe considered a response.

O Iam submitting a “No Bid” at this time.
PEase keep miy name on the Distriet’s Bidder's List.

3 Icannot provide services of this nature,
Plase repmove n13y narre from this category. I will subrmit a revised Vendor Registration Form
A copy ofthe Vendor Registration Fonn is at hup ¥/Avw wychooInet/

O Iam eager to do business with Window Rock Unified School District as T provide these
services. 1will download it from the website.

Name of Cotrgany Date Signed

Authorized Signature/Local Representative Telephone/Fax Nurmber

Type Name and Position Held with Conpany

Mailing Address City Zip

RFP Notice 7/8/2013
faxed:
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Window Rock Unified School District, #8
SCOPE OF WORK PO Box 559
RFP:2013-6-7-8 Page Ft Defiance, AZ 86504
I PROJECT: Audit Services 350f (928) 729-6713
. 53

Window Rock Unified School District #8 is a political subdivision of the State of Arizona
located in Apache County. The District consists of approximately 2,300 students. The District
operates on a July 1 thru June 30 fiscal year.

The accounting policies of Window Rock Unified Schooel Distriet #8 conform: to generally
accepted accounting principles (GAAP) as adopted by the government Accounting Standards
Board (GASB) or Financial Accounting S tandards Board (FASB), as applicable.

B. Reporting Entity

The District 15 a special-purpose government that is governed by a separately elected governing
body. 1t is legally separate from and fiscally independent of other state and Jocal governuments.

Furthermors, there are no component wnits cotmbined with the District for financial statement
‘presentation purposes, and it & not inchided in any other governmental reporting entity.
Cornsequently, the District’s financial statements present only the activities of those
orgamzational entities for which its elected governing board is finaneially accountable.

C. District Funds

The basic financial statements ticlude both govermment-wide statements and find finamcial
statements, The government-wide statements focus on the District as a whole, while the fimd
fmancnl staternents focus on major fimds. Each presentation provides valuable information that
can be analtyzed and compared between years and between govermments to enhance the
wefulness of the information. The District reports the Hllowing governmental and enterprise

fimds and other fund types.
Number of
Governmental Funds
General Fund 1
Major Fund(s) 3
Non-Major Fund(s) 20
Number of
Enterprise Funds
General Fund 1
Non-Major Furd(s) 18
Number of
Qther Fund Types Funds
Internal Service
Agency
D. Federal and State Financial Assistance

The District rece ives federal state financial assistance.
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