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I. CERTIFICATE OF INTEREST

Counsel for Appellant certifies the following:

1. The full name of every party of amicus represented by me is:

White Buffalo Construction, Inc. (“White Buffalo”)

2. The name of the real party in interest (if the party named in the caption is not
the real party in interest) represented by me is:

Not Applicable.

3. All parent corporations and any publicly held companies that own 10 percent 
or more of the stock of the party of amicus curiae represented by me is:

Not Applicable.

4. The names of all law firms and the partners or associates that appeared for
the party or amicus now represented by me in the tidal or agency or are 
expected to appear in this court are:

Stoel Rives, LLP; Richard E. Alexander
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IV. STATEMENT OF RELATED CASES

THE THREE CASES ON APPEAL, CONSOLIDATED CASE NUMBERS 
99-961 C (THE “1999 CASE”), 00-415 C (THE “2000 CASE”) AND 07- 
728 C (THE “2007 CASE)” ARE RELATED. APPELLANT WHITE 
BUFFALO STATES THAT THERE ARE NO OTHER RELATED CASES.

x
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V. STATEMENT OF JURISDICTION

This is a timely appeal from a November 10, 2011 final judgment of the 

Court of Federal Claims disposing of all claims in the 1999 Case, the 2000 Case 

and the 2007 Case. The notice of appeal was filed January 6, 2012. The Court of 

Federal Claims had jurisdiction under the Contract Disputes Act of 1978 (“CDA”), 

41 U.S.C. § 609(a)(1), and 28 U.S.C.A. § 1491(a)(2). This Court has jurisdiction 

under 28 U.S.C. § 1295(3).

VI. STATEMENT OF THE ISSUES

A. Whether, as a matter of law, the contracting officer (“CO”) for a 

contracting agency, in this case the Federal Highway Administration (“FHA”) had 

the authority to issue a decision converting a default termination to a termination 

for convenience in order to moot White Buffalo’s challenge to the default 

termination that was being litigated by the Department of Justice in the Court of 

Federal Claims

B. Whether the Court of Federal Claims had an obligation under the 

Contract Disputes Act, 41 U.S.C. § 601 et seq (“CDA”), to conduct a de novo 

review of all of the matters presented in White Buffalo’s certified claim.

C. Whether the Court of Federal Claims committed clear error in making 

a mathematical error by failing to include a subcontractor claim it awarded to 

White Buffalo in the computation of the final judgment in favor of White Buffalo.

1
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D. Whether the Court of Federal Claims committed clear error rejecting 

undisputed testimony of White Buffalo’s profit margin when the government 

offered no evidence on the issue.

E. Whether the Court of Federal Claims erred as a matter of law in 

failing to apply an evidentiary presumption that material witnesses unavailable 

to White Buffalo, but available to the government and under its control and 

whom the government failed to call at trial would have testified against the 

government.

F. Whether White Buffalo proved by a preponderance of the evidence 

that FHA acted in bad faith against it due to the personal animus of its Resident 

Engineer.

G. Whether the Court of Federal Claims abused its discretion by 

allowing, over White Buffalo’s objection, the government to put on the testimony 

at trial of a government lawyer/witness when (a) the government sought and 

obtained a protective order against White Buffalo taking the witness’ deposition 

on the basis of privilege; and (b) the witness was not on the government’s witness 

list.

2
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VII. STATEMENT OF THE CASE

This case involves three consolidated CDA cases. The 1999 Case was filed 

by White Buffalo to challenge the FHA’s default termination of White Buffalo on 

the Powers Project in rural southern Oregon (“The Project”). The 2000 Case was 

filed to recover liquidated damages paid by White Buffalo’s surety. The 2007 

Case was filed (a) to obtain lost profits on uncompleted work due the government’s 

bad faith conduct toward White Buffalo and (b) to challenge the amount of the 

termination for convenience settlement awarded by the FHA.

The Court of Federal Claims issued an opinion on September 7, 2011 and a 

final judgment on November 10, 2011 dismissing the 1999 and 2000 Cases as 

moot upon the FHA’s purported conversion to a convenience termination and 

repayment to White Buffalo of liquidated damages. The court held that the FHA 

did not act in bad faith toward White Buffalo and awarded no lost profits for 

uncompleted work. The court awarded White Buffalo $352,237.36, plus interest 

from April 19, 2007 on White Buffalo’s termination for convenience claim. The 

opinion of the Court of Federal Claims is reported at White Buffalo Constr., Inc. v. 

United States, 101 Fed. Cl. 1 (2011).

3
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VIII. STATEMENT OF FACTS

Most of the issues on appeal either involve matters such as errors of law (for

example, the trial court's holding that the agency's ineffective conversion decision

mooted White Buffalo's claims) or simple errors by the trial court in White

Buffalo's damages calculation (for example, a mathematical error and rejecting the

undisputed evidence of White Buffalo's profit margin.) The facts related to these

issues require no extended discussion. However, there is one issue on appeal that

does require the Court to engage in a fairly detailed review of the facts elicited at

trial: White Buffalo's claim that FHA terminated White Buffalo in bad faith,

entitling White Buffalo to lost profits on uncompleted work. White Buffalo

acknowledges that the Standard of proof for bad faith is a difficult one for the

contractor to meet. Therefore, to show that it has met this standard, it is necessary

for White Buffalo to detail the evidence, both direct and circ_-stantial, of the

arlimus expressed toward White Buffalo by FHA Resident Engineer, Paul

Rettinger.

A. The Parties

White Buffalo is an Indian-owned general contractor based in Aums ville,

Oregon. -(Ai057-A1058) It has been in business since the 1970s and specialized

in '_'remote jobs;" primarily government contracts , inclu_ ding, historically, a

SignifiCant amount of work for the Bureau of Indian Affairs, the Army Corps of

Case: 12-5045      Document: 29     Page: 16     Filed: 01/29/2013



Engineers, the Bureau of Reclamation and other federal agencies. (ld. at A1058-

A1059). It is owned and operated .by Luther and Julie Clevenger. Mr. Clevenger

handles the constrt]ction side and Ms. Clevenger the administration. (ld. at

A!058.) Prior to the contract at issue in this case, White Buffalo's average size

contract was-in the $400,000 to $500,000 range, but it has experience with

contracts exceeding $1 million.. (ld.)

Before the dispute with FHA arose, a dispute now in itsfifieenth year, White

Buffalo-was doing approximately $2 million in business yearly. (ld. at A1060).

AS a result of FHA's default termination on thisproject, White Buffalo lost its

b0ndingand has had no more federal work. (ld. at A1062-A1063,) Due to the loss

of bonding and .the resources diverted by this dispute, White Buffalo has gone from

a making "nice profits" to "hard times" with the owners deferring salary. (Id. at

A1894-A1895).

Defen-d_tnt is the Federal Highway Administration, g agency within the

United States Department of Transportation.

B. The FHA's Bad Faith Treatment of White Buffalo

White Buffalo sets forth below only some of the most important evidence of

the government's bad faith in roughly chronological order.
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1. The Government’s Unaccountable Delay in Allowing White 
Buffalo to Begin Work and Refusal to Accept White 
Buffalo’s Schedule

The work on the Project, a Forest Service road project described in detail in 

the trial court’s opinion e.g 101 Fed. Cl. at 5, called for work beginning in the late 

summer of 1998. Due to the climate in the Pacific Northwest, it is critical that 

work during this time of year start promptly before the rains set in, particularly in 

an area with environmental concerns Id. at 5. The Project was not awarded to 

White Buffalo until August 20, 1998, and the preconstruction meeting was not held 

until August 27, 1998. Id. at 4-5. However, even from the start Rettinger began to 

interfere with White Buffalo’s progress.

First, Rettinger’s superior initially gave White Buffalo notice to proceed on 

August 27, 1998 beginning on August 31, 1998. (A6010). However, Project 

Engineer Sajib Aftab, on Rettinger’s instruction, countermanded the notice and 

allowed White Buffalo only to “start silt fence and straw bales operations” (A6011; 

A 1082). The cited reason for FHA’s refusal to allow White Buffalo to start any 

real work (with only two months of potentially dry weather to go) was the 

“format” of White Buffalo’s schedule. (A6011-A6016.) However, at trial, White 

Buffalo showed that FHA’s refusal to accept White Buffalo’s schedules was 

pretextual because it accepted the less complete schedules from the completion 

contractor (and Rettinger favorite) Tidewater Construction, after White Buffalo’s

6
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termination. (A4141-A4142) The trial court, although detailing the alleged 

deficiencies in White Buffalo’s schedule, simply ignored that FHA allowed 

Tidewater similar schedule deficiencies. Indeed, White Buffalo elicited evidence 

at trial that it was unprecedented to delay a contractor due to the format of its 

schedule, particularly so late in the year—after all, a schedule is simply a tool, not 

an end in itself. {Id. at A4136, A4138) Again, the trial court ignored this evidence.

Moreover, the construction contract provided that the completion date would 

be extended by the number of days the government delayed giving the contractor 

notice to proceed for any reason other than the failure to sign the contract or obtain 

bonding. (A6001-A6002, FAR 51.211-10.) Rettinger admitted that White Buffalo 

satisfied these conditions. (A3686)1 Yet, he refused to give White Buffalo more 

time or to allow White Buffalo to timely proceed. Instead, on September 8 and 

September 10, 1998, after White Buffalo repeatedly resubmitted schedules, FHA 

reiterated that “work will not be permitted to begin until your schedule is accepted” 

(A6150, A6151). It was only on September 15, after a delay of two weeks, that the 

government finally allowed White Buffalo to begin construction. (A3434-A3435) 

As shown below, these two weeks became critical during the early November time 

period.

1 The government’s remedy for the failure of the contractor to have an 
approved schedule (assuming a good-faith basis not to approve the schedule) is to 
withhold payment until the schedule is corrected, not to delay the start of work. 
(A6003-A6004; FAR 52-236-15.)

7
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Even after FHA allowed White Buffalo to begin construction, it continued to 

use the excuse of the lack of an acceptable schedule (among other pretexts) to 

refuse to make any progress payments. (A3418-A3419) And rather than try to 

solve the problem, Rettinger and Aftab merely told White Buffalo to “read the 

specifications.” (A1086; A6040-A6041) White Buffalo spent thousands of dollars 

on a scheduling consultant who prepared several detailed CPM schedules, to no 

avail. (A1845, A4191; A6005) Again, however, the evidence established that the 

FHA paid Tidewater, whose schedules were less complete than White Buffalo’s. 

(A4141-A414242 (expert opinion that White Buffalo’s schedules were superior to 

Tidewater’s).)

2. Rettinger’s Bias Against White Buffalo Was Seen as Soon as 
White Buffalo Was Allowed to Begin Work

There was no dispute at trial that Rettinger had a reputation within FHA for 

being “vicious” to contractors—testimony that was entirely ignored by the trial 

court. (A1177, A1789.) In this instance, Rettinger had volunteered to work on a 

project with a disfavored contractor to make sure “this contractor would never 

work for FHA again.” (A6130) When White Buffalo was awarded the job, White 

Buffalo was in the midst of the highly charged litigation with the Forest Service, 

FHA’s client on the Project. (A1063-A1069) The telephone number of the CO for 

that project was found in Rettinger’s address book. (A1068) White Buffalo 

showed at trial that the dots are easily connected.

8
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If there were any doubts about Rettinger’s approach, they were resolved 

almost as soon as White Buffalo began work. By September 25, 1998, Rettinger 

was advocating stopping the job but was instructed by his superiors that he would 

have to “tough it out.” (A6056; A3708-A3709) Two weeks later, on the evening 

of October 9, Rettinger sent a rambling and somewhat incoherent email accusing 

White Buffalo of “incompetence” and being a “terrible contractor” but, in contrast, 

characterizing Tidewater (not yet hired to complete White Buffalo’s work) as a 

“competent group.” (A6052; Tr. A3714-A3715)

In addition to disparaging White Buffalo to his supervisors, in early October 

1998, Rettinger began searching for a basis to default or, failing that, refuse to pay 

White Buffalo. Rettinger hit on a prevailing wage issue. This issue had come up 

as early as the preconstruction meeting when White Buffalo inquired whether truck 

drivers operating offsite would be subject to the Davis Bacon wage rates. (A6149) 

However, Rettinger’s superior advised him that the law was unclear and so “we 

should probably not attempt to enforce D-B on any of these offsite locations.” 

(A6051) Rettinger ignored this directive and instead directed his staff to comb 

White Buffalo’s pay records in the hope of finding mistakes. (A2527) On 

October 16, Rettinger’s office assistant, Dick Youngs, identified a number of 

alleged discrepancies. (A6153-A6158) At trial, however, he admitted to 

significant errors in his analysis (confusion about names, findings not substantiated

9
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by underlying records and the like). {E.g., A2531-A2533) Youngs nonetheless 

concluded in October 1998 at Rettinger’s request and on the basis of this flawed 

analysis that White Buffalo was “willfully operating a subterfuge.” (A6165, 

A2535-A2536)

Youngs subsequently went even further and concluded that “it remains to be 

decided by competent authority whether such actions are criminal or not. I at least 

am of the position that he is in violation if not in contempt of the Contract ” 

(A6165; A2538-A2539) In any event, the reality was that White Buffalo requested 

guidance from the Federal Wage and Hour Commission about compliance with the 

Davis-Bacon Act and even requested an audit to make sure it complied. (A6115, 

A6117, A1793) The wage-and-hour regulators apparently were able to resist 

Youngs’ eagerness for criminal prosecution and took no action against White 

Buffalo. (A6135)

However, the the only mention of all of this evidence in the trial court’s 

opinion is to refer to White Buffalo’s alleged “errors in administrative tasks such 

as record keeping and payroll submission,” 101 Fed. CL at 1, rather than to the 

false accusation by FHA. That is, the trial court’s finding was 180 degrees from 

the evidence in the record. The error was FHA’s false accusation, not White 

Buffalo’s recordkeeping.

10
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In any event, unsuccessful in his efforts to obtain criminal prosecution of 

White Buffalo, Rettinger’s push for default continued with his October 20, 1998 

“performance evaluation” of White Buffalo, Exhibit 1059, drafted by Rettinger 

(and also signed by Crockett), an evaluation that Rettinger’s superior testified was 

the most negative evaluation he had ever seen given to a contractor. (A3200) Yet 

at trial the government, in excruciating detail, presented this “evaluation” as if it 

were objective evidence of White Buffalo’s performance—as if it were written by 

an unbiased third party—rather than being strong evidence of Rettinger’s 

subjective ill will toward White Buffalo. 101 Fed. Cl. at 9.

3. Rettinger’s Pressure on Aftab and Barber When They 
Attempted to Assist White Buffalo

From the above, it might be assumed that Rettinger was the Project Engineer 

in charge of the project. However, this was not the case. He was a Resident 

Engineer, a supervisory position involving multiple contracts in the region. 

(A3380.) Sajib Aftab (as discussed below, an FHA employee witness FHA failed 

to produce at trial) was the Project Engineer, present on site and actually 

responsible for the work on the Project. (A2219.) However, Rettinger’s pattern 

of bad faith was also documented by his bullying Project Engineer Aftab and 

construction inspector Mike Barber when they attempted to assist White Buffalo— 

one was fired and one had to ask to be transferred after Rettinger made his life too 

unpleasant; that is, in addition to being “vicious” to contractors (A1177, A789),

11
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Rettinger could also be vicious to FHA representatives who tried to assist 

contractors.

First, with regard to Barber, White Buffalo discovered only during the 

litigation by subpoenaing his employer that he had been terminated by Rettinger. 

(A1355, A6122-A6123) Barber’s report indicates Rettinger became “bizarre[ly]” 

irrational when he discovered Barber had been talking to White Buffalo and then 

ordered him off the Project. (A6122) However, Barber had previously worked for 

FHA on a project for Tidewater, apparently without incident (A3620), and Barber, 

unlike Rettinger, was a licensed professional engineer {see A6131-A6133 

(Barber’s licenses in Alaska and Idaho)). Thus Barber, not Rettinger, was likely 

more qualified to evaluate White Buffalo’s work.

Aftab admitted in deposition that “I don’t know why Paul [Rettinger] is so 

strict on the is [szc] job, while he is not so strict on other jobs.” (A6039) Rettinger 

instructed Aftab not to have any discussions with White Buffalo’s principal,

Luther Clevenger unless Rettinger was present. (A6038) Rettinger admitted to 

writing most of the letters sent out under Aftab’s name (A3699), so much so that 

Aftab complained to his superior:

I told Paul [Rettinger] my frustrations on this job.
I am Project Engineer on this job, I am not making any 
decisions. I am not informed in which I expected has to 
come or go. I am only signing letters & feel that I am out 
of loop. I don’t know why I am Project Engineer.
(A6035)
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Rettinger’s overruling Aftab’s decisions as Project Engineer when doing so 

would injure White Buffalo was demonstrated, for example, by his handling of 

White Buffalo’s pay ticket for an energy dissipater at MP 46.2, signed by Aftab. 

(A6126). Pasted on top of Aftab’s signed authorization to pay White Buffalo was 

a note from Rettinger: “Riprap used may not meet specifications. This installation 

is not accepted.” (Emphasis in original.) In other words, Rettinger did not know 

whether the installation had met specifications (in contrast to Aftab, who, by 

signing the pay ticket, necessarily believed it did), but Rettinger was willing to err 

on the side of refusing to pay White Buffalo just in case. Even worse, 

as Clevenger testified and as Rettinger admitted at trial, Rettinger grabbed the pay 

ticket from Aftab and threatened to destroy it when Clevenger said he would seek 

the document under FOIA. (A1093, A1329, A1355) Fortunately, Rettinger was 

overruled by his superiors, and the evidence was not destroyed.

4. Differing Site Conditions at MP 46.7

a. The Differing Site Conditions 

Unknown to White Buffalo at the time, FHA was very concerned that if the 

differing site conditions and necessary redesign at the “big cut,” MP 46.7, were 

disclosed to White Buffalo, it might be “the ground work for a T for C.” (A1355) 

The plans at MP 46.7 show sandstone at the rock-cut area where blasting work was 

to occur. (A6006) However, a Forest Service geologist discovered on October 6,
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that the plans were in error. Because of the “amount of highly decomposed 

siltstone” and exposure of “reddish clay like soil,” there was a significant risk to 

“the stability of the cutslope once it started raining.” (A6112-A6113) The Forest 

Service communicated this risk to Rettinger, but he had concerns other than safety 

and the stability of the slope, informing the Forest Service that “[h]e had some 

contractual obligations and situations that made correcting the problem now 

unlikely . . . .” {Id. at A6113.) Neither the Forest Service conclusions nor 

Rettinger5 s other priorities were disclosed to White Buffalo during the job.

The differing conditions/defective design was disclosed again to the 

government in a report from White Buffalo’s Certified Engineering Geologist, who 

made a proposal for a redesign. (A6097-A6111) However, when White Buffalo 

presented the geologist’s report conclusions to FHA, it showed no interest. 

(A1130-A1131, A1789-A1791) Nonetheless, FHA Division Engineer, Carol 

Jacoby, the senior Engineer in its regional office, had concluded internally within 

the agency that “the design as shown on the typical section is defective in that the 

overburden material can [sic\ not stand on this slope, and the slope therefor [szc] 

needs to be laid back.” (A6073) This recognition was to some extent inevitable, 

because by November 30 the rains had “set in” and the slope failed (A1164).
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Although the trial court did find that White Buffalo should have been

entitled to a contract modification reflecting the increased cost of clearing the

unanticipated overburden on the slope at MP 46.7, it failed to find that FHA, in bad

faith, denied White Buffalo additional time for the design error.

Although it is unfortunate that the contractor did not 
receive correct information about the material 
composition of the slope at MP 46.7, it is clear from the 
evidence that White Buffalo’s inability to complete the 
project by the contract date stemmed from a variety of 
events, and the slope failure at MP 46.7 was an event 
independent from other missteps by the contractor. The 
Court, thus, finds from the evidence that the differing site 
condition did not have a significant impact on the 
contractor’s ability to complete the project within the 
deadlines of the contract.” 101 Fed. Cl. at 7.

However, the court failed to adequately consider that after the slope failed in 

early October 1998, access was cut to all of major repair sites, including the large 

culvert which had to be completed in order to meet the interim completion date of 

November 1, 1998. (A2171, A2241, A3195) In fact, FHA agreed with White 

Buffalo that once the slope failed at the large rock cut, the work could not be 

completed unless and until the site at MP 46.7 was redesigned and repaired. FHA 

stated:

“The sequencing of the work is critical. The first site, at 
MP 46.7, [the large rock cut where the slope failure 
occurred] must be completed before access to the MP 

- 46.2 [the large culver] work can be done. (A6076- 
A6078).
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It was clear error for the trial court to ignore this undisputed evidence that, 

although knowing its design error had prevented White Buffalo access to critical 

job locations, FHA failed to grant White Buffalo any additional time.

In summary, the changed conditions/defective design at MP 46.7 is 

important evidence of bad faith for multiple reasons. First, it shows that Rettinger 

was willing to put his strategy to terminate White Buffalo ahead of worker and 

public safety. {E.g., A6113) It would be difficult to conceive of a stronger 

showing of animus than taking the risk of a hillside coming down on workers 

because of “contractual issues.” {Id.)

b. FHA’s Concealment of the Differing Site Conditions

Second, FHA actively concealed the redesign from White Buffalo and 

bidders for the completion work after White Buffalo’s termination. {See, e.g., 

A6079 (on December 17, 1998, FHA instructed: “This additional work will not be 

bid on now, but will be negotiated at a later date after survey and design work are 

accomplished.”).) This refusal to disclose the redesign to bidders can only be seen 

as following Jacoby’s directive to avoid any “ground work for a T for C.” (A6080) 

Indeed, so well had FHA concealed the redesign that White Buffalo did not 

discover the extent of the changes until hiring a surveyor to prepare a report in 

2002 comparing the build with as-planned work. (A6084-A6096; A1316)
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Perhaps even more importantly, the need for redesign at MP 46.7 made a 

termination for default of White Buffalo unsustainable—and FHA knew it. While 

there was some ambiguity about whether the contract required the road to be 

brought up to subgrade by November 1, 1998 or January 23, 1999, it was clear that 

no contractor could possibly have met either date, (ambiguity in contract on date 

to get road up to subgrade); A6152 (example of White Buffalo’s repeated 

statement to FHA during the Project that it understood January 23, 1999 to be the 

milestone); A4185-A4186(same).) In A6077-A6078 , for example, Rettinger 

admitted to the Forest Service that the work on the slide area had to be completed 

before work at the MP 46.2 culvert. On a more elementary level, once the slide 

hit, there was simply no way the road could be opened for traffic that winter. 

However, for FHA to acknowledge as much would have made its default of White 

Buffalo for failure to meet contractual milestones a nullity. FHA’s insistence that 

default was justified until the eve of trial in 2004 in the face of these facts can be 

nothing other than bad faith.

5. Rettinger’s Refusal to Ask for a Permit Extension to Work 
in the Wetted Perimeter— and Lying About His Refusal to 
White Buffalo— Is Evidence of Bad Faith

At trial, there was a great deal of testimony about FHA’s bad faith conduct 

regarding the environmental permit for the work in the “wetted perimeter” of MP 

46.2 (the “big culvert”). The material facts are that FHA stopped White Buffalo
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from working in the vicinity of the stream at MP 46.2 on October 30, 1998 (a day 

early due to its apparent misunderstanding of the permit) after delaying by two 

weeks White Buffalo’s start of construction in September. (A ll 12) FHA did so 

citing permit restrictions when the permitting agencies were willing to extend the 

work window. FHA never in fact requested an extension, misrepresenting to 

White Buffalo in stating that a request had been made and denied.

The chronology of events makes this clear. In early October, Clevenger 

asked Aftab about the possibility of extending the permit window. (A1110) 

Rettinger made inquiry to the FHA permitting personnel, and on October 13, 1998 

was given “info on the environment/permit game that needs to be played this 

week” in the form of recommended agency contacts. (A6145) He was advised 

that “timing is terrible, but these permit folks need to be asked about an extension 

to the work window for culvert installation.” (Id.) Despite learning that the 

“game” had to be played that week, Rettinger advised Clevenger that it was too 

early to ask for an extension. (A1110) However, by October 21, Rettinger was 

actively working against an extension, arguing (after the late start the government 

allowed White Buffalo) that there was “no way the work will be done by the 

permit closing date. Not even close.” (A6053) He promised to talk to the Forest 

Service “to make sure that everyone is on the same page,” that is, that there would 

be no extension. (Id.)

18

Case: 12-5045      Document: 29     Page: 30     Filed: 01/29/2013



Unaware of Rettinger’s efforts to block any extension, however, on

October 27 White Buffalo requested an extension in writing. (A6125) In

response, White Buffalo received a serial letter (falsely) stating:

FHA has consulted with the permitting agencies on 
the current status of the work at MP 46.2, and your 
letter, dated October 27, 1998, requesting an extension 
to your permit. The permit closing date will not be 
extended.

(A6017)

Receiving no assistance from FHA, Clevenger contacted the agencies 

himself and was orally granted additional time for in-water work. (A1111- 

A 1112) Rettinger’s response when he learned of this was twofold. First, he 

advised White Buffalo that FHA alone could talk to the permitting agencies. 

(A6018) (The CO however, admitted in deposition and Rettinger at trial that 

there were no contractual reasons White Buffalo could not contact the agencies 

directly. (A6045; A3770) Second, Rettinger contacted the permitting agencies to 

talk them out of the extension. (A6054-A6055) Rettinger then told White 

Buffalo that the agencies had refused to grant the extension but neglected to 

mention that any such refusal was at his urging. (A1110-A1 111)

Rettinger’s “game” with the permitting agencies was more demonstrative 

of bad faith because he later recommended that the permit windows be relaxed 

for Tidewater. (A6078) And, in fact, Tidewater was given additional time to
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work in the wetted perimeter (now described as “instream work”) that had been 

so sacrosanct during White Buffalo’s work. (A6134; A3778-A3782)

6. FHA’s Mysterious Termination Memorandum

After White Buffalo complained about Rettinger to his superiors and to the 

CO, Rettinger’s superiors visited the Project on November 5, 1998 to “interview” 

Rettinger and his team. The end result of White Buffalo’s complaints, however, 

was no action taken against Rettinger. Instead, the result of this meeting was the 

mysterious undated memorandum under Division Construction Engineer Thomas 

Hildreth’s name, purportedly following the November 5 meeting and 

recommending termination of White Buffalo for default (A6019-A6020). The 

author of the memorandum stated; “I recommend WFL [Western Federal Lands] 

terminate White Buffalo based on their ^/c] Tailure to prosecute -the work to insure 

completion "by the dates established in the contract.” (Id.)

At trial, Hildreth pointedly disclaimed any knowledge of the memorandum 

at trial, a memorandum not even mentioned in the trial court’s opinion, noting 

that it used his incorrect title: “I never use my name that way . . . it’s not a 

memorandum I wrote, authorized or even were aware of.” (A2269) Hildreth 

insisted he had never seen the document before. (Id. at A2270) Another senior 

FHA engineer testified that he first saw “a document that appears like that” the
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day before he took the stand at trial. (A2273) Rettinger tested that he 

“absolutely [did] not” prepare the document and did not know who did. (A4062- 

A4063) Youngs also denied any knowledge of the document. (A2523)

Thus no one at FHA was willing to take responsibility for what, if the trial 

on the default termination had occurred, would have been the most crucial 

document in the case. It is clear, though, the memorandum was written by 

someone very familiar with the Project and whose agenda, as the last sentence of 

the document makes clear, was to document that “there are no excusable or 

compensable delays which would entitle White Buffalo to a time extension.” 

(A6019-A6020). There is only one rational candidate for authorship: Rettinger. 

This conclusion is supported by the fact that there is a blank in A6020 after “the

actual rainfall in September and October w as .” On November 9, 1998,

Rettinger’s assistant, Youngs received a facsimile from the Forest Service 

providing rainfall data during the Project. (A6081-A6083) Youngs testified that 

the only reason he would receive this information was “because I called 

somebody for Rettinger to request something. It’s not that I asked for it. I wasn’t 

in charge of asking for weather data.” (A2523) Additionally, Rettinger’ superior 

commented in an email that he was obtaining weather data. (A6146) That 

Rettinger would draft a document recommending termination under Hildreth’s
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name and then deny authorship is, White Buffalo, contends, strong evidence of

bad faith. Yet the trial court did not even acknowledge the existence of all this

evidence in its opinion.

7. Rettinger Continues to Act as de Facto Project Engineer 
and CO and Hijacks the Contract Administration Process 
to Push for Termination

On November 10, 1998, Rettinger drafted a memorandum to the CO

regarding “facts supporting default of this contract, as requested by [FHA

counsel].15 (A6057-A6063) Rettinger indicated that he was upset by what he

viewed as White Buffalo’s “intentional disregard for the contract requirements and

the direction of the Project Engineer,” forgetting that Aftab, not he, was the Project

Engineer. (A6060) More important is Rettinger’s answer to the question of why

another contractor “will be able to perform the remaining work under the contract

in a significantly shorter period of time.” (Id. at A6061) Rettinger made clear, in

answer to this question, that he simply preferred Tidewater to White Buffalo.

Another local contractor has just completed a similar 
contract just adjacent to this project. That contractor had 
17 sites to coordinate, the same contract requirements, 
and had very little problems with completing the project.
The comparison between White Buffalo and Tidewater 
Construction’s performance on similar contracts in the 
same area can only be explained as follows: White 
Buffalo did not perform the work, Tidewater completed 
a quality project, on time and under budget.

(A6064)
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On November 11, Rettinger was preparing a schedule analysis to support 

termination. (A6068) Rettinger also objected to having to justify termination on 

the grounds that another contractor could do the work more quickly. (A6065- 

A6067) He instead continued his lobbying for default, insisting that “time is of the 

essence.'” (A6069)

It must be stressed that all of these efforts were occurring before FHA sent a 

cure notice to White Buffalo on November 13, 1998. (A6021) That is, the 

government decided to wait until it had what it viewed as an airtight case for 

termination before notifying White Buffalo that it wanted a cure. This is 

demonstrated by the first sentence in cure notice stating that on November 13, “the 

Government considers your failure to complete work within the wetted perimeter 

of the stream at MP 46.2 on or before November 6, 1998” a default. (A6021) The 

government thus waited until a cure of the alleged default was a logical 

impossibility, both because the November 6 date had passed and because it had 

shut down work in the area due to Rettinger’s interference in White Buffalo’s 

efforts to extend the permit

Clevenger testified that the cure notice was the first indication to him that a 

default termination was in the offing. (A ll 74) And although he responded 

promptly and in detail explaining why he was entitled to more time (A6022- 

A6027), Rettinger’s lobbying for termination was too much to overcome. The
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termination, and that there would be “no further debate,” was communicated to 

Julie Clevenger on November 24 (A1794-A1799; A6143, A6114, A6028), six days 

before FHA had completed its analysis of White Buffalo’s response to the cure 

notice (A6070-A6075). Indeed, the default notice, contains no analysis of White 

Buffalo’s response at all. (A6029-A6034), FHA was simply not interested in 

listening to reasons for anything other than a default termination.

8. FHA’s Requiring White Buffalo’s Surety to Pay Tidewater 
for Unsubstantiated or Fictitious Work or for Work Done 
by White Buffalo Demonstrates Bad Faith

Rettinger’s bad faith was demonstrated strongly between November 1998 

and May 1999, as he manipulated the estimates of work done by White Buffalo 

before termination such the work done by White Buffalo steadily decreased, and 

consequently the contract price for completion contractor, Rettinger favoring, 

Tidewater, steadily increased.

On November 11, 1998, Rettinger informed the CO that White Buffalo had 

done $348,745 worth of work. (A6067) On December 1, 1998, the CO told White 

Buffalo’s surety that White Buffalo had done $400,000 worth of work and that the 

there was $970,000 in work remaining. (A6128-A6129; A1828-A1829) By 

February 3, 1999, FHA was telling the surety that there was over $1.3 million in 

work remaining. (A6120-A6121; A1830-A1831) By February 22, 1999, the 

amount of work done by White Buffalo had gone down from $400,000 to
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$383,264. (A6148) However, by May 1999, Rettinger had concluded that White 

Buffalo had in fact only completed $202,317 in work. (A6050; A4088-A4090) 

Ultimately, eight years later, the CO decided that White Buffalo had completed 

$359,442 in work. (A6036-A6037)

In addition to benefiting Tidewater by reducing the amount of work White 

Buffalo had allegedly done, Rettinger approved payment for Tidewater, at White 

Buffalo’s expense, for work that was either not done or undocumented. White 

Buffalo’s expert surveyor confirmed not only the redesign (discussed above) but 

also that Tidewater, despite being paid for it, had not completed work pursuant to 

the contract, for example, laying back or rounding slopes. (A6086-A6087; A1383) 

There was no evidence of additional surveying (A6087; A1389-A1390), despite 

the fact that Tidewater was paid $23,000 for contract staking work (plus an 

additional $4,892.50 for miscellaneous survey) (A6136).

Similarly, Rettinger paid Tidewater for hundreds of cubic meters of 

excavation that were never measured, despite insisting when White Buffalo was on 

the job that it had to “submit measurement notes to the CO within one working day 

of acceptance of the work.” (A6144; A6137-A6138; A4195-A4196) He also paid 

Tidewater for foundation fill without any measurement (A6139-A6140; A4196- 

A4197) and for aggregate without any weighing (A6141-A6142; A4198).
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Additionally, on November 1, 1998, White Buffalo submitted 

documentation that it had completed 84 percent of the culvert work at MP 46.2 for 

$34,500. (A6119 (Item 60201C).) The CO admitted that White Buffalo had 

completed $30,000 of the work. (A6036) Tidewater agreed. (A2142) However, 

Rettinger instead paid White Buffalo nothing for the culvert work and Tidewater 

the entire $40,000 bid quantity for work that, by Tidewater’s own admission, it 

completed only at most 25 percent. (A6049)

Finally, a small but illustrative item: On October 31, 1998, Aftab signed a 

pay ticket for culvert removal for $400. Rettinger acknowledged this work was 

done in his pre-termination estimate and communications to the bonding company. 

(A6066; A6147) The CO also acknowledged White Buffalo did this work. 

(A6036) Yet Rettinger paid Tidewater, not White Buffalo, for the work. (A6048) 

That Rettinger would not be willing to pay White Buffalo even $400 for work 

everyone agreed White Buffalo had done can only be evidence of and animus 

toward White Buffalo and favoritism toward Tidewater.

9- FHA’s Bad Faith Purported Conversion to Termination for 
Convenience

The Court of Federal Claims erred in finding that there is no indication in 

the record or in the evidence presented at trial that the government intended to 

harm White Buffalo by trying to convert the default termination and reset the 

litigation “clock” back to 1998. 101 Fed. Cl. at 19. The court did not address the
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fact that CO Parsons, in fact, did not make the decision to purport to convert to a 

convenience termination, but that this decision was made by government lawyers 

to try to avoid lost-profit liability for bad faith. (A1341) Indeed, the only 

testimony about the reason for the government’s conversion decision was by 

Clevenger, who testified that FHA Attorney Binder admitted the conversion was to 

try to avoid liability for White Buffalo’s lost profits. (Id.)

The only testimony offered by the government at trial on the reasons(s) for 

the conversion were also by FHA attorney Binder, who testified about why he 

thought conversion was no? justified. Binder admitted that the reasons proffered in 

his official request to the DOJ to “allow the Federal Highway Administration to 

convert the termination for default into a termination for the convenience of the 

government” were false but that he was “just following orders” in making the 

misrepresentations. (A6167; A2361-A2362, A2371-A2372) FHA Engineers 

Rettinger, Hildreth and Crockett all denied any involvement in the conversion. 

(A2152, A3231, A3650) CO Parsons and Jacoby were not made available by the 

government at trial.

Nor did the trial court consider the government’s intentional delay in 

converting: that it had known for three to five years the Project facts that Binder 

was ordered to cite as the basis for the termination decision. (A2364) Confirming 

the pattern of bad faith set forth above, the government offered no testimony at
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trial explaining the delay or for the continued withholding of liquidated damages

and payment to White Buffalo’s surety. The only inference that can be drawn,

therefore is an intent to injure White Buffalo.

IX. SUMMARY OF ARGUMENT

The Court of Federal claim erred in number of respects both on the law and 

on the facts. First, once the 1999 and the 2000 Cases were before the Court of 

Federal Claims and being litigated by the Department of Justice, the CO for the 

contracting agency no longer had authority had the authority and jurisdiction to 

unilaterally issue a decision converting a default termination to a termination for 

convenience in order to moot White Buffalo’s challenge to the default termination. 

Instead, White Buffalo’s claims were subject to de novo review by the Court. This 

review and the government’s concession that its default termination was flawed 

should have made White Buffalo the prevailing party in 1999 and 2000 Cases and 

so entitled to its attorneys fees and costs under fees under Equal Access to Justice 

Act (“EAJA”), 28 U.S.C. § 2412. The Court of Federal Claims erred in ruling that 

the 1999 and 2000 Cases were moot.

The Court of Federal Claims also committed clear error in making a 

mathematical error by failing to include a subcontractor claim it awarded to White 

Buffalo in the computation of the final judgment in favor of White Buffalo and by

28

Case: 12-5045      Document: 29     Page: 40     Filed: 01/29/2013



rejecting undisputed testimony of White Buffalo’s profit margin when the 

government offered no evidence on the issue.

The Court of Federal Claims erred as a matter of law in failing to apply an 

evidentiary presumption that material witnesses unavailable to White Buffalo, but 

available to the government and under its control and whom the government failed 

to call at trial would have testified against the government. Applying this 

presumption and under the evidence elicited at trial, the Court of Federal claims 

erred in ruling that White Buffalo had failed to proved FHA acted in bad faith 

against it due to the personal animus of its Resident Engineer.

Finally, the Court of Federal Claims abused its discretion by allowing, over 

White Buffalo’s objection, the government to put on the testimony at trial of a 

government lawyer/witness when (a) the government sought and obtained a 

protective order against White Buffalo taking the witness’ deposition on the basis 

of privilege; and (b) the witness was not on the government’s witness list.

In summary, White Buffalo should be designated the prevailing party in the

1999 Case and the 2000 Case because it obtained the relief it sought in those cases. 

White Buffalo is entitled to judgment for lost profits on uncompleted work on its 

bad faith claim. Failing that, White Buffalo’s bad faith claim should be remanded 

for retrial applying the evidentiary presumption resulting from the government’s 

failing to produce material witnesses under its control and either excluding the
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government lawyer/witness or allowing White Buffalo to take his deposition. 

Judgment for White Buffalo’s pre-termination costs should include the 

subcontractor claim mistakenly omitted from the judgment and at the undisputed 

profit margin that White Buffalo proved at trial.

X. ARGUMENT

A. The Agency Could Not Moot The Case By Unilaterally
Converting To A Convenience Termination While the Case was in 
Litigation

1. Standard of Review

The Court reviews de novo without deference for errors of law. John R. 

Sand & Gravel Co. v. United States, 457 F.3d 1345, 1353 (Fed. Cir. 2006); Banks

v. United States, 314F.3d 1304, 1307 (Fed. Cir. 2003.)

2. Argument

The trial court committed an error of law when it held that the FHA’s 

unilateral conversion of its default termination to termination for convenience on 

the eve of trial of mooted White Buffalo’s claims in the 1999 Case and the 2000 

Case 101 Fed. Cl. at 4; see A6168-A6169 (FWHA conversion decision signed by 

CO.) Once the termination decision was before the Court of Federal claims and 

being handled by the Department of Justice, the CO no longer has the authority to 

make a final decision on the claim. Renda Marine, Inc. v. United States, 509 F.3d 

1372, 1379 (Fed. Cir. 2007); Diversified Energy, Inc. v. TVA, 339 F.3d 437, 447
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(6th Cir. 2003); Durable Metal Products, Inc. v. United States, 21 CL Ct. 41, 45-46 

(1990).2 Consequently, the conversion decision by the CO was a “nullity.” Renda, 

509 F.2d. at 1380.

Although White Buffalo does not disagree that the termination for default 

should have been converted (and asked for this as a remedy in the 1999 Case), the 

need for proper approval and authority is not an academic issue. Rather 

conversion by the Department of Justice in the context of resolving the 1999 and

2000 Cases would and should have made White Buffalo the prevailing party and 

entitled to its fees under Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412. 

See Rice Serv., Ltd. v. United States, 405 F.3d 1017, 1025 (Fed. Cir. 2005) 

(contractor that prevails “materially altering the legal relationship” entitled to 

EAJA fees); Universal Fidelity LP v. United States, 70 Fed. Cl. 310, 316 

(2006)(same.) Indeed, an FHA attorney admitted to White Buffalo that its 

conversion decision was for the very purpose of trying to avoid liability for lost 

profits and attorneys fees. (A1341)

Nonetheless, the trial court here held that the FHA’s actions “mooted” White 

Buffalo’s claims in those cases. 101 Fed. Cl. at 3, However, in 2004, the FHA no 

longer had the ability to moot White Buffalo’s claim. Rather, any conversion

See also 28 U.S.C. § 516 (“Except as otherwise authorized by law, the 
conduct of litigation in which the United States, an agency, or officer thereof is a 
party, or is interested, and securing evidence therefor, is reserved to officers of the 
Department of Justice, under the direction of the Attorney General.”)
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decision had to have been made by the Department of Justice3 in the context of

litigation in the Court of Federal Claims, which would have made White Buffalo

the "prevailing party" for purposes of the EAJA. The 1999 and 2000 Cases were

not moot; rather White Buffalo was the prevailing party in those cases.

B. The Trial Court Erred in Not Conducting a De Novo Review

1. Standard of Review

The Court reviews de novo without deference for errors of law. John R.

Sand & Gravel Co, 457 F.3d at 1353; Banks, 314F.3d at 1307.

2. The CDA Required De Novo Review

A related but analytically separate principle is that the “the Court [of Federal 

Claims] conducts a de novo review of a contracting officer's default termination.” 

Moreland Corp. v. United States, 76 Fed. Cl. 268 (2007), citing 41 U.S.C. § 

609(a)(3); accord Seaboard Lumber Co. v. United States, 903 F.2d 1560, 1562 

(Fed. Cir. 1990) Here, the trial court failed to do so. Again, this review, would 

have made White Buffalo the prevailing party and entitled to its fees under EAJA.

The trial court found that the Department of Justice “approved” the 
conversion. 101 Fed. Cl. at 12. However, this does not change the fact that fact 
that the conversion decision was improperly issued by and under the name of the 
FHA CO. That the Department of Justice “approved” the conversion as a means to 
try to moot White Buffalo’s claims did not convey authority on the CO that, by 
statute and case law, the CO no longer had.
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C. The Trial Court Made a Mathematical Error Court erred by 
failing to include $29,528 awarded for Subcontractor Claims in 
the total award amount of $352,237.36

1. Standard of Review

The Court reviews the Court of Federal Claims findings of fact for clear

error. John R. Sand & Gravel Co., 457 F.3d at 1353; Banks, 314 F.3d at 1307.

2. Argument

The trial court awarded $29,528 for Subcontractor Claims, but failed to 

include this amount in the total award of $352,237.36. 101 Fed. Cl. at 22-23. The 

court found a total of $440,577.27 in recoverable costs including a 19% profit 

margin (discussed below), plus $113,977.09 in Settlement Expenses, and 

Subcontractor Claims in the amount of $29,528 for a total award of $584,082.36. 

Id. After deducting $202,317 in amounts that had already been paid, the total 

award should be $381,765.36. Instead, the Court awards only the incorrect total of 

$352,237.36. Id. at 22. The difference between $381,765.36 (the total amount that 

should have been awarded according to the trial court’s reasoning) and 

$352,237.36 (the total amount awarded) is exactly $29,528, or the sum that the 

court neglected to include for Subcontractor Claims.
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Thus the trial court committed clear error in its award its calculation of the 

award. White Buffalo is entitled to the correction of this mathematical error and 

to the awarded amount of $29,528 for Subcontractor Claims plus pre- and post­

judgment interest on this amount.

D. The Trial Court Erred in Rejecting Undisputed Evidence of White
Buffalo’s Profit Margin for Pretermination Work 

1. Standard of Review

The Court reviews the Court of Federal Claims findings of fact for clear

error. JohnR. Sand & Gravel Co., 457 F.3d at 1353; Banks, 314 F.3d at 1307.

2. Argument

White Buffalo offered factual and opinion testimony that its profit margin on 

the project would have been, but for the government’s actions, 44 percent. The 

government offered no evidence to the contrary by either a fact or expert witness. 

Thus, the testimony of White Buffalo’s principals a 44 percent profit margin was 

undisputed. (A1847-A1850; A6047) White Buffalo even offered an expert 

opinion by a certified public accountant with decades of experience as to the 

accuracy of its records. (A 1891-A 1892)

In contrast, the government failed to offer factual testimony from the CO to 

the contrary and offered no testimony from an accounting or damages expert. 

Nonetheless, the trial court awarded White Buffalo only a 19 percent margin on 

pre-termination work based solely on the argument of the government’s counsel
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rather than on any evidence. See 101 Fed. Cl. at 21 (citing only to the 

government’s post-trial brief rather than any evidence for the 19 percent figure.) 

The court rejected White Buffalo’s actual evidence as “not credible” and instead 

adopted a argument of the government’s counsel unsupported by any testimony. 

Id. at 21-22. This was clearly erroneous.

Clear error may be found when the trial court “disbelieves testimony 

supported by undisputed documents.’1 Reed Union Corp. v. Turtle Wax, Inc., 77 

F.3d 909, 911 (7th Cir. 1996); accord Johnson v. Arkansas State Police, 10 F.3d 

547, 552-553 (8th Cir. 1993).; 9 J. Moore, Moore }s Federal Practice 3d, § 

52.31(5) (2012). Here, the undisputed documents and testimony at trial showed a 

profit margin at 44 percent. (See e.g., A6047 (showing the 44 percent calculation 

based on its experience on similar projects.))

E. The Trial Court Erroneously Failed To Apply The Presumption 
Resulting From The Government’s Failure To Offer Testimony 
From Witnesses Available To It And/Or Under The 
Government’s Control

1. Standard of Review

Whether an evidentiary presumption applies is a decision of law. 

Consequently, the trial court’s failure to apply an applicable presumption is 

reviewed de novo without deference. John R. Sand & Gravel Co., 457 F.3d at 

1353; 314 F.3d at 1307 (Fed. Cir. 2003.)
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2. Argument

In evaluating White Buffalo’s evidence of bad faith, the trial court relied

primarily on the testimony of Rettinger, the party White Buffalo alleged to have an

improper animus against it. However, the government failed to make available

other witnesses under its control who (a) were under its control and not available to

White Buffalo and (b) based on their deposition testimony would have been

expected to offer favorable testimony to White Buffalo. As the court held in Bath

Iron Works Corp. v. United States, 34 Fed. Cl. 218, 240 (1995)

[C]ourts will draw an adverse inference from the fact of 
the failure of a party to call a witness when (i) the witness 
is available to testify on behalf of the party, United States 
v. Pizarro, 111 F.2d 336, 346 (7th Cir. 1983); (ii) the 
witness is unavailable in a physical or practical sense to 
the opposing party, Jones v. Otis Elevator Co., 861 F.2d 
655, 659 (11th Cir. 1988); (iii) the testimony of the 
witness would be relevant and noncumulative, see United 
States v. St. Michael’s Credit Union, 880 F.2d 579, 597 
(1st Cir. 1989); and (iv) the witness is not prejudiced 
against the party who failed to call him, Tyler v. White,
811 F.2d 1204, 1207 (8th Cir. 1987).

Here, the critical witnesses under the government’s control but not White 

Buffalo’s included Aftab, a current FHA employee who works in the Baltimore 

area and so was not subject to subpoena for the Oregon trial of this case. See 

CoFC Rule 45(b)(2)(B) (subpoena power up to 100 miles from the place of trial). 

(A6046). As discussed above, there was extensive testimony about Aftab, the 

Project Engineer who should have been managing the Project but whose decisions
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were countermanded by Rettinger, particularly those decisions that would have led 

to White Buffalo’s being paid. Again, Aftab even asked to be transferred rather 

than endure Rettinger’s overbearing style. (A1015, A3262; A6042-A6044) The 

government called Rettinger to give his side of the story but did not allow the 

Court to hear from Aftab. Indeed, the government failed to call any of its jobsite 

personnel other than Rettinger.

Similarly, the government failed to product Carol Jacoby, the FHA Division 

Engineer and the supervisor of government witnesses Rettinger, Hildreth and others. 

She, in fact, made the decision to terminate White Buffalo (after overriding 

Rettinger who did not even want to first send White Buffalo a cure notice). (A2206) 

Jacoby concluded the government defectively designed the slide area but advised 

government personnel to downplay this in order to avoid “the ground work for T for 

C ( A 6 0 8 0 )  Jacoby was not afforded the opportunity to explain her decisions 

and/or statements to the Court. When White Buffalo last had knowledge of her 

location, she was in Washington, D.C. FHA refused to disclose where she was, so 

White Buffalo could only assume that she remained in Washington and not subject 

to subpoena at trial.

Although White Buffalo argued strenuously in its briefing and in closing 

argument that these witnesses should be presumed to have testified adversely to the 

government (e.g., Closing Argument at 27-28; Post-Trial Brief at 2-4), the trial
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court failed to even address the issue in its opinion. However, in a case involving

claims of bad faith, credibility of witnesses is crucial. The bad faith case

essentially came down at trial to White Buffalo’s voluminous circumstantial

evidence of Rettinger’s bad faith against Rettinger’s denial that he had an animus

against White Buffalo. For example, with regard to the Rettinger-Aftab conflicts,

the trial court found as follows:

With regard to Mr. Aftab, Mr. Rettinger testified that his 
oversight of Mr. Aftab arose from Mr. Aftab's 
inexperience as a new engineer within the FHA division.
Tr. 2691:14 - 2691:20. Mr. Rettinger denied that his 
instructions to Mr. Aftab constituted "undue pressure;" 
rather, he asserted that his guidance was designed to 
allow Mr. Aftab to "understand and learn the contract 
provisions." Tr. 2691:22 - 2692:5 (Rettinger). As for the 
allegation that he wrote letters under Mr. Aftab’s name,
Mr. Rettinger testified that he did in fact edit and draft 
letters since English was not Mr. Aftab's first language.
Tr. 2692:18 - 2693:1. However, this appears to have been 
done with Mr. Aftab's consent and, as such, is not 
indicative of bad faith toward White Buffalo. It is also 
part of Mr. Rettinger's responsibility to supervise 
employees under his direction. 101 Fed. Cl. at 16.

All of the cited testimony was from Rettinger. However, it would have assisted the 

court materially in hearing from Aftab not only about Aftab’s English fluency and 

alleged inability to write letters himself, but also Aftab’s alleged lack of 

experience, understanding of the contract and whether his efforts to obtain a master 

did indeed stem from “undue pressure.”
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Yet, the government denied the court this opportunity to compare 

Rettinger’s credibility with Aftab’s—denied the court the opportunity to evaluate 

the credibility of these witnesses testifying in person who would have supported 

White Buffalo’s version of events (as opposed to relying on deposition excerpts). 

Because the trial court failed to apply the presumption resulting from the 

government’s failure to produce witnesses such as Aftab and Jacoby, White 

Buffalo’s bad faith claim should at a minimum, be remanded for retrial employing 

the proper evidentiary standard.

F. WHITE BUFFALO IS ENTITLED TO LOST PROFITS DUE
TO THE GOVERNMENT’S BAD FAITH 

1. Standard of Review

Whether the government acted in bad faith is a mixed questions of fact and 

law. The legal standard is reviewed de novo without deference. John R. Sand & 

Gravel Co. v. United States, 457 F.3d 1345, 1353 (Fed. Cir. 2006); Banks v.

United States, 314 F.3d 1304, 1307 (Fed. Cir. 2003.) The trial court’s factual 

findings are reviewed under a clearly erroneous standard. Id.

2. Argument

a. The Law

The government’s bad faith must be examined on an over-all, holistic basis 

rather than examining each action piecemeal. “The Government, as an entity, may 

violate the implied duty of good faith and fair dealing through the aggregate
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actions of its agents” 101 Fed. Cl. at 13 citing Keeter Trading Co. v United States, 

85 Fed. Cl. 613, 625 (Fed. Cl. 2009). Because the question of bad faith relates to 

motive, potentially innocent errors when examined separately can rise to the level 

of bad faith when examined as part of a pattern and practice of animus toward a 

contractor—in this case, Rettinger’s animus toward White Buffalo and repeated 

attempt to steer the work to Tidewater.

The standard for government breach of the duty of good faith and fair

dealing is as follows:

“In a government contract, the implied covenant of good 
faith and fair dealing requires that the [government not 
use its unique position as sovereign to target the 
legitimate expectations of its contracting partners.”
Centex, 49 Fed. CL at 708 (citing Yankee Atomic Elec.
Co. v. United States, 112 F.3d 1569, 1575 (Fed. Cir.
1997)). . . . For a plaintiff to successfully assert a claim 
for breach of the implied covenant of good faith and fair 
dealing respecting a contract with the government, he or 
she “must allege and prove facts constituting a specific 
intent to injure [the] plaintiff on the part of the 
governmental] official.” Pratt v. United States, 50 Fed.
Cl. 469, 479 (2001) (citing Texas Instruments, Inc. v.
United States, 991 F.2d 760, 768 (Fed. Cir. 1993)).

Bannum, Inc. v. United States, 80 Fed. Cl. 239, 246 (2008). Although a there is a 

presumption that government official do act in good faith, this presumption can be 

overcome by evidence of such specific intent to injury. Id. For example, FHA’s 

specific intent to injury can be shown by unequal treatment of the contractors, in 

this case the treatment of White Buffalo as opposed to Tidewater.
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Additionally, the conversion decision did not moot White Buffalo’s bad faith 

claim when the conversion itself was in bad faith. In Kiygoski Construction Co. v. 

United States, 94 F.3d 1537, 1541 (Fed. Cir. 1996), this Court held that “[w]hen 

tainted by bad faith or an abuse of contracting discretion, a termination for 

convenience causes a contract breach.” See also Custom Printing Co. v. United 

States, 51 Fed. CL 729, 733-34 (2002) (contractor is entitled to summary judgment 

on government’s bad-faith conversion based on evidence “that the CO acted in bad 

faith or engaged in a clear abuse of discretion will be sufficient to merit summary 

judgment for the contractor”); Capital Safety, Inc. v. State, Div. ofBldgs. &

C o n s tr 848 A.2d 863 (N.J. Super Ct. App. Div. 2004) (following federal 

precedent and underscoring public agency’s obligation not to exercise its 

termination-for-convenience right in “bad faith”).

As shown above, the evidence should have been subject to an adverse

inference against the government and, at a minimum must be retried under the

proper evidentiary standard. However, in reality, this retrial is not necessary

because the trial court was clearly erroneous in not finding the FHA’s actions

against White Buffalo to demonstrate bad faith.

b. FHA’s Bad Faith During the Project

The evidence of the government’s bad faith is summarized above. In brief, 

the overwhelming evidence of a specific intent to injure White Buffalo included:
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• The pretextual rejection of White Buffalo’s schedules when similar 

scheduled were accepted from Tidewater. {Supra at Pg. 6-7.)

• The unnecessary and unaccountable delay in allowing White Buffalo 

to begin work contrary to both the FARs and standard practice in the 

Pacific Northwest. (Id. atPg. 7.)

• Rettinger5 s termination of Barber and bullying of Atrab when they 

attempted to facilitate White Buffalo’s completion of the work. {Id. at 

Pg. 11-13.)

• FHA’s concealment of the design defect at MP 46.7, subsequent 

secret redesign and refusal to allow White Buffalo to more time 

because of the design error/differing site conditions. {Id. at Pg. 13- 

16.)

• The pretextual Davis-Bacon “investigation” by Rettinger and his staff 

to try to find grounds for termination or criminal prosecution. (Id. at 

P. 9-10.)

• Rettinger’s refusal to ask for an environmental permit extension and 

misrepresentation to White Buffalo that such a request had been 

denied. (Id. atPg. 17-20,)

• FHA’s issuance of a cure notice stating conditions for a cure that were 

a logical impossibility. (Id. at Pg. 23.)
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• FHA’s mysterious termination memorandum and refusal by any FHA 

representative to admit authoring it. (Id. at Pg. 20-22.)

• Rettinger’s payment of Tidewater for work done by White Buffalo or 

not done at all. (Id. at Pg. 24-26.)

• Rettinger’s lobbying to replace White Buffalo with Tidewater from 

almost the moment the Project began. (E.g., id. at Pg. 9.)

Again, each of these facts separately might not have been sufficient for White 

Buffalo to prevail on a bad faith claim, but taken together, the only inference that can 

be drawn from this evidence is bad faith. See Keeter Trading Co, 85 Fed. Cl. at 625 

(bad faith inquiries requires examining “aggregate actions” of government agents.

c. The Government’s Conversion Decision Was In Bad 
Faith And For The Purpose Of Depriving White 
Buffalo The Recovery Of Lost Profits And Attorneys 
Fees From The Faulty Default Termination

The trial court also erred in its conclusory finding that the conversion 

decision on the eve of trial of White Buffalo’s default termination claims was not 

made in bad faith. 101 Fed. Cl. at 18-19. While it is true, as the trial noted, that 

the FHA CO claimed not to remember the reasons for the conversion and FHA’s 

in-house counsel, Timothy Binder, disagreed with the decision, id., the trial court 

ignored testimony from Clevenger that FHA’s counsel admitted to him that the 

reason for the termination was to try to avoid liability for lost profits. (A 1341)
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This admission is only actual testimony about the reason for the government’s 

conversion. The trial court also ignored the evidence that Binder admitted he 

misrepresented to the Department of Justice the grounds for the termination in his 

request for conversion authority. (A6167, A2361-A2362, A2371-A2372)

Nor did the trial court consider the government’s intentional delay in 

converting—that by 2004, it had known for three to five years the Project facts it 

allegedly relied on to convert on the eve of trial. Nor did the government offer any 

explanation for continued withholding of liquidated damages and payment to 

White Buffalo’s surety. Thus, under the principle set forth in Krygoski 

Construction, the conversion was “tainted by bad faith or an abuse of contracting 

discretion.” 94 F.3d at 1541. The only explanation for the delay in conversion and 

varying explanations of the basis for conversion is bad faith.

G. The Trial Court Erred In Allowing Affirmative Testimony From 
Government Attorney Binder—A Witness Government Had 
Obtained A Protective Order Against White Buffalo Deposing 
And Who Was Not On The Government’s Witness List

1. Standard of Review

The applicable standard of review is for abuse of discretion. See Dorf &

Stanton Communs. v. Molson Breweries, 100 F.3d 919, 922 (Fed. Cir. 1996) (abuse 

of discretion standard for review of discovery rulings); Sterkel v. Fruehauf Corp., 

975 F.2d 528, 532 (8th Cir. 1992) (district court has discretion to whether to allow 

the testimony of witnesses not listed prior to trial)
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2. Argument

FHA lawyer Timothy Binder was intimately involved in FHA’s decision to

try to convert to a termination for convenience. More important, Clevenger

testified that Binder admitted to him that the conversion decision was motivated by

a desire to avoid liability for White Buffalo’s lost profits. (A1340-A1341) Yet, on

the government’s motion and over White Buffalo’s objection (A2354-A2355), the

trial court issued a protective order against White Buffalo taking Binder’s

deposition and withheld his file from discovery. (Docket Nos.l 13, 115). Binder

was not listed on the government’s witness list at trial. (A2310)

The government sought and obtained a protective order against Binder’s

deposition by asserting that any information Binder had was privileged. The

government argued that:

All of Mr. Binder’s involvement with these actions has 
been in the course of his legal duties or his capacity as an 
agency attorney; that involvement, therefore, consists of 
Mr. Binder’s communications with agency and 
Department of Justice personnel, as well as his thought 
processes and legal recommendations. See id. 4-6 4,
6-13. He is not a witness to the performance of the 
contract by either White Buffalo or the follow-on 
contractor; indeed, he did not even join FHWA until 
approximately two years after the completion of the 
contract work. See App. 5-6 ^ 13. Consequently, 
whatever information he possesses regarding those 
subjects is protected by the attorney work product 
doctrine or the attomey-client communication privilege.
(DocketNo. 113 at 3.)
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In opposition, White Buffalo pointed out that Binder was not trial counsel, 

so there and that because Binder was simply performing normal business 

functions for FHA rather than doing legal work, no privilege applied. (Docket 

No. 115 at 4). White Buffalo maintained that “documents related to a proposed 

business decision [the conversion decision] may not be withheld simply because 

an in-house attorney (whether or not acting as an attorney) participated in the 

decision” (Id.). The Court of Federal Claims nonetheless granted the 

government’s motion.

The dispute over Binder’s testimony was transformed from a discovery 

matter to reversible error when, the trial court, over White Buffalo’s objection, 

permitted Binder to testify at trial on rebuttal. (A2357-A2358 (White Buffalo’s 

objection.)) Binder denied that he had the conversation with Clevenger 

occurred and stated that, in fact, he disagreed with the conversion. (A2359).

This was critical testimony on the good or bad faith nature of the conversation, 

and testimony for which White Buffalo had no opportunity to prepare.

Consequently, the court abused its discretion in granting the government’s 

motion for a protective order against Binder’s deposition and then allowing Binder 

to testify nonetheless. The opportunity for a pre-trial deposition is critical to a 

party’s trial preparation. Depositions are the “pretrial tail [that] wags the trial 

dog.” 7 J. Moore, Moore’s Federal Practice 3d. § 32.02(2) at 30-14 (2008),
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quoting Hall v. Clifton Precision, 150F.R.D. 525, 531 (E.D. Pa. 1993). It is black 

letter law that the a privilege may not be used as a sword and a shield—a party 

may not, as the government did here, resist discovery the basis of privilege and 

then use that same evidence affirmatively. In re Lott, 424 F.3d 446, 452-54 (6th 

Cir. 2005); United States v. Bilzerian, 926 F.2d 1285 (2d Cir. 1991).

XI. CONCLUSION

The judgment of the Court of Federal Claims should be vacated. White 

Buffalo should be designated the prevailing party in the 1999 Case and the 2000 

Case because it obtained the relief it sought in those cases. White Buffalo is 

entitled to judgment for lost profits on uncompleted work on its bad faith claim. 

Failing that, White Buffalo’s bad faith claim should be remanded for retrial 

applying the evidentiary presumption resulting from the government’s failing to 

produce witnesses such as Aftab and Jacoby (or making them available at trial) and 

either excluding Binder or allowing White Buffalo to take his deposition.

Judgment for White Buffalo’s pre-termination costs should include the 

subcontractor claim mistakenly omitted from the judgment and at a profit margin 

of 44 percent.
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RESPECTFULLY SUBMITTED this 29th day of January, 2012.

f .  CihiA/anAsi'L .nurf> 
Richard E. Alexander 
realexander@stoel.com 
Nathan C. Brunette 
ncbrunette@stoel.com 
Stoel Rives LLP 
900 S.W. Fifth Avenue 
Portland, Oregon 97204 
Telephone: 503-294-9387 
Fax: 503-224-2380

Attorney for Plaintiff-Appellant
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3ti tye States Court of Jfe&eral Claims
Case Nos. 99-961C, 00-415C, 07-738C (Consolidated)

Filed Under Seal: September 7, 2011 
Reissued for Publication: September 22, 2011 

* * * * * * * * * * * * * * * * * * * * * * * * * * *

*

WHITE BUFFALO CONSTRUCTION, INC., *
*

Plaintiff, *
*

v. *
*

*

THE UNITED STATES, *
*

Defendant. *
*

* * * * * * * * * * * * * * * * * * * * * * * * * * *

Richard E. Alexander and Scott J. Kaplan, Stoel Rives LLP, Portland, OR, for Plaintiffs.

Timothy P. Mcllmail and Leslie C. Ohta, Trial Attorneys, with whom were Tony West,
Assistant Attorney General, Jeanne E. Davidson, Director, and Todd M. Hughes, Deputy 
Director, Commercial Litigation Branch, Civil Division, United States Department of Justice, 
Washington, D.C., for Defendant.

Rayann L. Speakman, Attorney Advisor, Western Federal Lands Highway Division, 
Vancouver, WA, Of Counsel for Defendant.

OPINION AND ORDER

SMITH, Senior Judge.

This case, in the simplest of terms, arises out of the performance, and subsequent 
termination, of Contract No. DTFH70-98-C-00027 (“Contract”) between While Buffalo 
Construction, Inc. (“Plaintiff’ or “White Buffalo”) and the U.S. Department of Transportation, 
Federal Highway Administration, Western Federal Lands Division (“FHWA”) to repair damaged 
roads in the Siskiyou National Forest.

- 1-

Liability, Damages, Bad Faith, 
Contract, Recoverable Costs, 
Termination for Convenience, 
Termination for Default, Conversion, 
Profit, Contract Dispute Act Interest, 
Prompt Payment Act Interest, Equal 
Access to Justice Act Interest

-Add. 1-
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For the reasons set forth below, the Court hereby concludes that the Government neither 
breached the implied duty of good faith and fair dealing, nor acted in bad faith in terminating 
White Buffalo’s contract. Instead, the Court finds that, although the Contract was originally 
terminated for default, the FHWA properly converted the termination into a termination for 
convenience of the Government. As a result, White Buffalo is not entitled to recover anticipated 
profits arising out of the terminated contract. Nevertheless, the Court finds that White Buffalo is 
entitled to fair compensation for the work done and preparations made for the terminated portion 
of the contract, including a reasonable allowance for profit and reasonable settlement costs. 
Therefore, the Court hereby AWARDS White Buffalo damages in the amount of $352,237.36, 
plus interest.

I. PROCEDURAL BACKGROUND

In this consolidated case, litigation arising out of the performance and termination of 
contract number DTFH70-98-C-00027 has resulted in three Complaints filed in this Court by 
White Buffalo Construction, Inc. On November 30, 1999, White Buffalo filed its first Complaint 
in this Court, alleging that White Buffalo was wrongly terminated for default by the FHWA. As 
a result, White Buffalo sought to convert the termination for default into a termination for 
convenience of the Government.

On July 14, 2000, White Buffalo filed its second Complaint in this Court.1 In its 
Complaint, White Buffalo claimed that it was entitled to $101,200.00 in liquidated damages 
withheld by the FHWA, plus any interest which may have accrued as a result of the withholding.

On October 22, 2007, White Buffalo filed its third and final Complaint in this Court.2 In 
its Complaint, White Buffalo seeks compensation for pre-termination costs and profits, alleges a 
breach of the duty of good faith and fair dealing by employees of the Government, and alleges 
bad faith by the Government in performing the contract. In Count One, White Buffalo is seeking 
$504,512.53 for pre-termination costs and reasonable profits, interest and attorney’s fees. In 
Counts Two and Three, White Buffalo is seeking an additional $558,064.25 in lost profits, plus 
interest and attorneys’ fees for the work that White Buffalo alleges was wrongfully terminated 
through bad faith.3

1 / Plaintiffs Complaint was designated as Case No. 00-415C and assigned to the 
undersigned as a related case. On April 18, 2000, the Court entered an Order consolidating this 
case with Plaintiffs previously filed case, designating Case No. 99-961C as the lead case.

2 / Plaintiffs Complaint was designated as Case No. 07-738C and assigned to the 
undersigned as a related case. On December 7, 2007, the Court entered an Order consolidating 
this case with Plaintiffs previous two cases, with Case No. 99-961C remaining the lead case.

3 / As explained below, the Court finds that White Buffalo failed to demonstrate that the 
Government acted in bad faith. As such, the Court dismisses the Government’s arguments 
alleging a lack of jurisdiction on counts two and three of case 07-73 8C as moot.
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Pursuant to the reasoning set forth below, as well as the conversion of the termination for 
default to one of convenience, the Court hereby dismisses cases 99-961C and 00-415C as moot.4

II. THE TRIAL TESTIMONY

In June and August of 2009, trial was held in Portland to determine both liability and
potential damages as alleged by White Buffalo. The trial record consists of the testimony of
seventeen witnesses.

Plaintiff presented the testimony of the following seven witnesses, three of which were also 
called as rebuttal witnesses to the Government’s case in chief:

• Luther Clevenger, President of White Buffalo Construction, Inc.;
• Mark Heimburger, President of Land Mark Surveying, Inc.;
• Brent Kerr, President of Kerr Contractors, Inc.;
• Graeme Leggatt, Principal of Leggatt & Leggatt;
• Julie Clevenger, Secretary/Treasurer for White Buffalo Construction, Inc.;
• Jeff Draper, Underwriter for the Insurance Company of the West; and
• Terrance Kuenzi, CPA and Accountant for White Buffalo Construction, Inc.

Defendant presented the testimony of the following ten witnesses:

• Scott Darger, Project Manager, Tidewater Contractors, Inc.;
• Tom Hildreth, Division Construction Engineer, FHWA, Western Federal Lands Division;
• Timothy Binder, Division Counsel, FHWA, Western Federal Lands Division;
• Mike Palanuk, former Quality Control Inspector, White Buffalo Construction, Inc.;
• Colleen Schragg, former Grade Checker, White Buffalo Construction, Inc.;
• Richard Youngs, Construction Inspector, Construction Management Technical Services;
• Nancy MacDonald, former Office Clerk, White Buffalo Construction, Inc.;
• Howe Crockett, Construction Operations Engineer, FHWA, Western Federal Lands

Division; and
• Paul Rettinger, Resident Engineer, FHWA, Western Federal Lands Division.

At trial, the parties presented testimony to the Court describing the nature of the contract 
between White Buffalo and the FHWA, the circumstances which gave rise to White Buffalo’s 
termination for default, and the Government’s decision to convert White Buffalo’s default 
termination into a termination for convenience of the Government.

The record before the Court consists of the testimony of the aforementioned seventeen 
witnesses, 3,248 trial transcript pages, and more than 800 exhibits. Each party simultaneously

4 / Consequently, the Government’s arguments alleging that the Court does not have the 
jurisdiction to entertain these cases are dismissed as moot.
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filed post-trial opening briefs, as well as post-trial reply briefs. As such, the Court shall now turn 
its attention to its findings of fact.

III. FINDINGS OF FACT

A. The Contract

1. The Solicitation. Bid, and Award of the Contract

During the winter of 1996, extreme flooding in southwestern Oregon damaged several 
roads within the Siskiyou National Forest, located between the towns of Agnes and Powers 
(referred to as “Agnes Project” and “Powers Project” respectively). In response to the flood 
damage, the FHWA issued Solicitation No. DTFH70-98-B-00024 on July 6, 1998, requesting 
bids to repair the damaged roads in the Siskiyou National Forest. PX 0001.5 Within the
Solicitation, the FHWA provided a brief description of the work to be performed under the
section, “NOTICE TO BIDDERS,” stating, “The project consists of flood damage repairs of the 
Siskiyou National Forest, south of Powers, Oregon. Work is located between Mile Post (“MP”) 
44.5 and MP 47.3 on Federal Development Road (“FDR”) 33, between MP 0.3 and MP 1.18 on 
FDR 3347, and at MP 0.1 on FDR 3347020.” PX 0001 at 4.

On August 5, 1998, the Contracting Officer, William L. Parsons (“CO”), issued a 
“Tabulation of Bids” report, breaking down the final bids submitted for the FHWA Project. On 
August 20, 1998, the FHWA send a Letter of Award to White Buffalo, awarding Contract No. 
DTFH70-98-C-00027 for a fixed price of $1,370,480.00. PX 0032 at 1. The Letter of Award 
also called for a contract completion date of October 29, 1999. PX 0032 at 2. Immediately after 
the bid was accepted, the CO requested that White Buffalo submit executed copies of its 
Performance Bond, Payment Bond and Insurance Certificates within five calendar days. PX 
0032 at 1. On August 24, 1998, White Buffalo submitted its fully executed Performance and 
Payment Bonds, as well as Insurance Certificates to the contracting officer, which were
“cleared” on August 27, 1998. PX 0433 at 1; PX 0714 at 1.

2. Description of the Construction Work and Construction Deadlines

Although the Powers Project consisted of sixteen independent work sites along FDR 33 
and FDR 3347, there was a particular focus at trial on two specific work areas: (1) the “culvert 
area” at FDR 33 MP 46.2; and (2) the “slide area” at FDR 33 MP 46.7. Within the “culvert area” 
at MP 46.2, White Buffalo was contracted to install a new culvert to replace the old system,

5 / For consistency throughout this Opinion, the Court shall refer to Plaintiffs trial
exhibits at “PX  ” and Defendant’s trial exhibits as “DX .” For particularly lengthy
exhibits, the Court shall include a pinpoint citation where possible. In addition, the Court shall 
refer to the Trial Transcript as “Tr. ([Witness]).”
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which lacked the necessary capacity to prevent rain water from eroding the highway. Tr. 73:2- 
73:5 (Clevenger). White Buffalo was further tasked with rebuilding a section of FDR 33 that 
had been “washed out” when the defective culvert “plugged.” Tr. 73:1-73:2 (Clevenger).

The MP 46.7 “slide area” required White Buffalo to use explosives to demolish a rock 
slope composed of sandstone. Tr. 72:13-72:15 (Clevenger). After heavy rains in the area, large 
portions of sandstone were falling from the cliff and blocking passage along FDR 33. 72:13- 
72:20 (Clevenger). The contract also required White Buffalo to install a retaining wall to prevent 
further sandstone slides from blocking passage along the road. Tr. 72:16-72:20 (Clevenger).

The reality of performing construction work in the Pacific Northwest necessarily requires 
contractors, such as White Buffalo, to take weather patterns into consideration. As Brent Kerr 
testified, “We all know it starts to rain in October, and it doesn’t quit until June, especially in the 
coast range of Oregon.” Tr. 3137:23-3137:25. The Pacific Northwest’s rainy season presented 
two significant impediments to White Buffalo: (1) construction activities became increasingly 
more difficult to perform after the rainy season begins (Tr. 3137:25-38:1 (Kerr)); and (2) runoff 
from the construction activities could have an adverse effect on the local habitats and 
environment. (Tr. 2455:19-2456:1 (Rettinger)).

With this in mind, the FHWA incorporated aggressive completion deadlines for the work 
White Buffalo was to perform under the contract. The contract incorporated a chart under 
“Section 108.01-Commencement, Prosecution, and Completion of Work,” which detailed White 
Buffalo’s completion deadlines for the project:

Location Work/time Limitations Date
FDR 33:
MP 46.2 to MP 46.7 and MP 
47.07 to 47.25

Complete all repairs up to subgrade By
November 30, 1998

FDR 33: 
MP 46.7 Complete rock slope stabilization work

Prior to beginning 
Construction o f the geogrid 

wall

FDR 33 Complete all repairs up to subgrade and 
place at least 100 mm aggregate base

By
January 23, 1999

FDR 33 Open FDR 33 to public traffic By
January 24, 1999

FDR 3347: MP 0.3 Complete all repairs up to subgrade By December 31, 1998 or 
after August 6, 1999 and 
before October 29, 1999*

PX 0001 at 142 (internal note omitted).

3. The Environmental Permits Requirements

In addition to the Contract’s construction deadlines, much of the construction work to be 
completed by White Buffalo was subject to three environmental permits obtained by the
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Government: (1) 404 Permit -  U.S. Corp of Engineers (“404 Permit”), Permit No. 98-370, 
issued in accordance with Nationwide Permit 3; (2) Oregon Storm water Discharge Permit, 
Permit No. 1200-CA; and (3) Oregon’s Removal/Fill Permit, Permit No. RF-15114. PX 0001 at 
207, 225,231,241.

At trial, there was a particular focus on the terms of the 404 Permit relating to the scope 
of construction work allowed within the “wetted perimeter.” Pursuant to the Clean Water Act, a 
contractor is obligated to obtain a 404 Permit before commencing any construction activities that 
may remove or fill material below the “ordinary high water mark” of any waters within the 
United States. See 33. U.S.C. § 1344 (1998); PX 0288 at 1. At trial, Scott Darger testified 
about the meaning of work within the “wetted perimeter,” describing it as “work that occurs in
and under the ordinary high water mark that would have been established by the agency. That
would basically be in the direct creek itself or under the ordinary high water mark of the creek.” 
Tr. 1126:5-1126:10.

The primary purpose of the 404 Permit obtained for the Powers Project was to “avoid 
detrimental impacts and to provide protection” to fish-bearing streams located within the “wetted 
perimeter” of the South Fork Key Watershed. PX 0001 at 213, 247, 249. As such, the 404 
Permit restricted construction activities within the “wetted perimeter” during the following 
periods:

Work Period. All in-water work for Site FDR 3347 shall occur between July 1
and October 1, Site FR 33 [MP] 46.2 & 47.07 shall occur between June 15 and
November 1, and Site 33 no in-water timing restrictions in accordance with 
Oregon Department of Fish and Wildlife’s recommended in-water work period.

PX 0001 at 263 (amending the permit schedule set forth at PX 0001 at 239).6 The limitations 
imposed by the 404 Permits were also detailed in a separate chart under the contract “Section 
108.01-Commencement, Prosecution, and Completion of Work”:

Location Work/time Limitations Date
FDR 33:
MP 46.2 to MP 46.7 and MP 
47.07 to 47.25

Work allowed with wetted perim eter o f any 
stream (Emphasis Added)

August 6 to November 1

FDR 3347:
MP 0.61 and MP 1.18

Work allowed with wetted perim eter o f any 
stream (Emphasis Added)

August 6 to October 1

FDR 33: MP 44.5 and MP 46.2 
FDR 3347: M P1.18

Only work allowed is staking, striping, and 
signing

March 1 to March 31

All sites No work allowed April 1 to July 4
All sites Only work allowed is staking, striping, and 

signing
July 5 to August 5

All sites Perform work during time from 2 hours after 
sunrise to 2 hours before sunset

August 6 to September 15

6 / The term “in-water work,” as mentioned in the text of the 404 Permit, is synonymous 
with the term “wetted perimeter” referenced in the contract. Tr. 80:20-80:25 (J. Clevenger).
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All sites No blasting is allowed April 1 to September 15
FDR 33:
MP 46.7 and MP 47.07 to MP 
47.25

No clearing is allowed April 1 to September 15

PX 0001 at 142 (emphasis in original).

B. Performance of the Contract

1. Preconstruction Conference and Schedule Submissions by White Buffalo

On August 27, 1998, a pre-construction conference was convened by Howe Crockett, a 
Construction Operations Engineer for the FHWA. PX 0034 at 1. Key project personnel, such as 
Luther Clevenger, Julie Clevenger, Paul Rettinger, Howe Crockett, and Sajid Aftab, attended the 
pre-construction conference. PX 0106 at 22.7 At the pre-construction conference, Paul 
Rettinger, Resident Engineer for the project, discussed the contract schedule with Mr. Clevenger 
and explained the consequences of failing to adhere to the milestone dates of the contract. PX 
0255 at 3. Moreover, Mr. Rettinger expressed concern over the appearance of White Buffalo’s 
disorganization and reminded Mr. Clevenger that the “time windows [for the project] were very 
narrow and there was serious pressure from environmental agencies.” PX 0255 at 3.

Immediately following the pre-construction conference, Mr. Crockett issued a Notice to 
Proceed, effectively allowing White Buffalo to commence pre-construction mobilization on 
September ], 1998, as long as “[t]he Contractor’s CPM schedule and Quality Control Plan are 
submitted to the Project Engineer by August 31, 1998, and approved by him.” PX 0035 at 1. 
Additionally, the Notice to Proceed included a fixed project completion date of October 29, 
1999. PX 0035 at 1; PX 0001 at 49-50 (referencing FAR 52.211-10 (Apr. 1984)).

In accordance with the Notice to Proceed, White Buffalo submitted a faxed copy of its 
“Preliminary Critical Path Schedule for the first 45 days of contract performance” to Sajid Aftab, 
Project Engineer for the FHWA, on August 31, 1998. PX 0036 at 1-2. The submitted 
construction schedule consisted of a one-page roughly drawn schematic and did not contain a 
written narrative. PX 0036 at 2; PX 0106 at 23. White Buffalo’s schedule was summarily 
rejected by the FHWA. In its rejection letter, dated August 31, 1998, Mr. Aftab noted, “I cannot 
accept this schedule in this format. For your information, I am sending you a copy of an 
example. Please read Section 155, 155.04 and 155.05 of FP 96 to understand the type of format 
we need including the written narrative portion.” PX 0037 at I. Despite rejecting the schedule

7 / The Court references the contracting officer’s final decision, dated August 30, 2007, 
solely for the concise factual background contained therein. The contracting officer’s final 
report may be found at PX 0106 and was admitted to the record pursuant to the parties’ joint 
stipulation. Tr. 10:22-11:8 (Plaintiff s Opening Argument). Furthermore, pursuant to 41 U.S.C. 
§ 7104, this Court shall review the Contracting Officer’s final decision, issued on August 30, 
2007 de novo. See 41 U.S.C. § 7104: "An action . . . shall proceed de novo in accordance with 
the rules of the appropriate court."
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format, Mr. Aftab allowed White Buffalo to “start your silt fence and straw bale operations, 
however no other work will be allowed until [the] schedule is re-submitted in a proper format” 
PX 0037 at 1; Tr. 84:4-84:9 (Clevenger).

On September 8, 1998, White Buffalo resubmitted, via facsimile, a reformatted 
preliminary construction schedule, detailing White Buffalo’s “[w]ork plan [for the] first 45 
days.” PX 0038. In reviewing White Buffalo’s second submission, Mr. Aftab noted in his diary:

@ 6:45 am I arrived at the office. Contractor (White Buffalo) schedules was sent 
to me thru (sic) fax. After initial reviewing the schedule & discussing with Paul 
Rettinger, we decided not to accept this schedule in the format as it does not 
include [a] narrative/written with a detailed breakdown of all contract activities 
for the first 45 days.

DX 1140 at 23; PX 0106 at 24. The FHWA memorialized its rejection of White Buffalo’s 
second proposed schedule by letter, signed by Mr. Aftab, on September 8, 1998. PX 0039 at 1. 
Additionally, Mr. Aftab prohibited White Buffalo from beginning construction work until a 
proper construction schedule was accepted, meanwhile recognizing “that this contract is very 
tight on time and is constrained by many permit restriction.” PX 0039 at I; Tr. 81:1-81:16 
(Clevenger).

On September 10, 1998, White Buffalo submitted its third preliminary construction 
schedule, which included a proposed written narrative. PX 0040. This submission was 
subsequently rejected by the FHWA, however, on the grounds that the written narrative lacked 
four of the nine requirements under the contract pursuant to FP-96, section 155.05 of the 
Standard Specifications for Construction of Roads and Bridges on Federal Highway Projects. 
PX 0001 at 99. The specific deficiencies under FP-96, section 155.05 were identified in a 
rejection letter from the FHWA to White Buffalo, dated September 10, 1998. PX 0106 at 25.

On September 1 1, 1998, White Buffalo submitted its fourth preliminary construction 
schedule, which the FWHA received on September 14, 1998. DX 1020 at 1. This schedule 
remedied the deficiencies that rendered White Buffalo’s previous submission unacceptable. As a 
result, the preliminary construction scheduled was verbally accepted on September 14, 1998 by 
Howe Crockett and White Buffalo was allowed to begin all construction work on September 15, 
1998. PX 0106 at 25; Tr. 88:9-88:16 (Clevenger).

2. White Buffalo’s Construction Activities

After two weeks of delay, White Buffalo satisfactorily completed each of its 
preconstruction duties under the contract and was allowed to commence construction activities 
on the Powers Project on September 15, 1998. Tr. 2179:10-2179:14 (Crockett); PX 0035 at 1.

However, from the very beginning, White Buffalo encountered substantial delays in its
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construction schedule. On September 16, 1998, the FWHA sent White Buffalo a Serial Letter 
raising several concerns regarding White Buffalo’s compliance with the contract. DX 1021 at 1-
2. The letter concluded by noting that White Buffalo’s “[fjailure to comply with the contract 
requirements will be cause for suspension on the work.” DX 1021 at 2.

On September 23, 1998, the FHWA inspected the project site located along FDR 33. 
While inspecting the area, the FHWA “discovered that a vehicle had struck the gate on the north 
end of the FDR 33 road.” PX 0719 at 1; Tr: 93:23-94:25 (Clevenger). Moreover, the FHWA 
found that White Buffalo failed to install proper project signs along FDR 33 in accordance with 
the terms of the contract PX 0719 at 1. The Serial Letter concluded by stating, “Your 
operations are suspended, in accordance with Subsection 108.05 of the FP-96. This suspension 
will be lifted once you have corrected these deficiencies and the signing is in compliance with 
the contract and FHWA staff has accepted the work.” PX 0719 at 1.

Meanwhile, on September 23, 1998, the FHWA sent a letter rejecting White Buffalo's 
blasting plan for the project. PX 0721 at 1; DX 1008. In reviewing White Buffalo’s blasting 
plan, the FHWA hired a consultant, Mr. Peter Sheeran, to conduct an independent analysis of the 
plan. In relying on Mr. Sheeran’s report, the FHWA issued a Serial Letter to White Buffalo 
noting, “FHWA can not [sic] approve your blasting plan as submitted. Based on Mr. Sheeran’s 
report, control of the [blast] material can not [sic] be assured by the methods which you propose. 
. . . FHWA is agreeable to a submittal blasting plan that incorporates the recommendations from 
Mr. Sheeran’s report.” PX 0721 at 1. The following day, September 24, 1998, White Buffalo 
submitted a revised blast plan to the FHWA, which was approved on September 27, 1998. PX 
0723 1-3; DX 1031 at 1.

Soon after the FHWA accepted the blast plan, White Buffalo commenced its first rock 
blast at FDR 33 -  MP 46.2 on October 2, 1998. PX 0379 at 125. On October 9, 1998, the 
FHWA instructed White Buffalo to cease blasting operations after observing silt minerals 
flowing from the blast site, down a culvert, and into the Rock Creek. PX 0379 at 103-104. To 
prevent further run off, the FHWA directed White Buffalo to place several hay bales around 
culvert. PX 0369 at 104. After setting up a perimeter of hay bales, White Buffalo was 
authorized to perform a second rock blast.

On the afternoon of October 9, 1998, White Buffalo conducted a second rock blast at 
FDR 33 -  MP 46.2. PX 0369 at 104. However, the results of the rock blast were deemed 
defective by the FHWA. In a Serial Letter dated October 9, 1998, the FHWA noted White 
Buffalo’s rock blast resulted in numerous deficiencies:

Your rock blast resulted in material not being contained within the roadway 
prism, but carrying over the edge of the road, and many large boulders coming to 
rest in Rock Creek. Damage was done to the tress adjacent to the site, due to 
flying rock. Damage was done to the 3347 road, directly below the site... . Many 
large blocks did not break, and will now require secondary blasting.
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DX 1044 at 1. As a result, the FHWA instructed White Buffalo to cease blasting operations until 
a revised blast proposal was accepted. DX 1044 at 2. In response, White Buffalo submitted a 
revised blast plan on October 14, 1998, which the FHWA accepted on October 16, 1998. PX 
0572 at 2-3; DX 1055 at 1.

With regard to other deficiencies, on October 9, 1998, the FHWA inspected the culvert 
delivered for installation at FDR 33 -  MP 46.2 and noticed rust on the coil of the pipe. On 
October 11, 1998, the FHWA sent White Buffalo a Serial Letter8 detailing a number of 
deficiencies in White Buffalo's operations, including the rust on the culvert surface. DX 1045 at
2. The letter noted that the “culvert section is not acceptable” and the “FHWA will not allow 
installation of the culvert pipe.” DX 1054 at 2. Moreover, the FHWA drew attention to White 
Buffalo’s late submissions of certain documents required by the contract. DX 1045 at 2. As a 
result, White Buffalo’s operations were suspended pending documentation curing the 
deficiencies listed in the letter. DX 1045 at 1. The Serial Letter further expressed the FHWA’s 
frustration with White Buffalo by stating, “Your lack of a schedule and planning has resulted in 
untold delays and loss of valuable good construction weather.” DX 1045 at 1. The FHWA sent 
two subsequent Serial Letters to White Buffalo addressing the concerns noted in the October 11, 
1998 Serial Letter. See DX 1047; DX 1048. In the latter letter, dated October 13, 1998, the 
FHWA expressed to White Buffalo that “[y]ou were advised . . . that continued failure to 
perform the work under this contract would result in [your operations being suspended].” DX 
1048 at 1.

On October 20, 1998, Mr. Rettinger prepared a “Performance Evaluation (Construction)” 
to analyze White Buffalo’s performance of the contract to date. DX 1059. The evaluation 
contained thirty-three performance factors to be rated on a scale of “Not Applicable.” 
“Outstanding,” “Above Average,” “Satisfactory,” “Marginal,” and “Unsatisfactory.” DX 1059 
at 2. Of the thirty-three performance elements, Mr. Rettinger assigned White Buffalo a rating of 
“Not Applicable” to five factors, a rating of “Satisfactory” to one factor, a rating of “Marginal” 
to three factors, and a rating of “Unsatisfactory” to twenty-five factors. DX 1059 at 2. Thus, in 
consideration of all thirty-three factors, Mr. Rettinger assigned White Buffalo’s “Overall Rating” 
of “Unsatisfactory.” DX 1059 at 1. Similarly, on October 20, 1998, the FHWA convened a 
meeting, which Mr. Crockett, Mr. Rettinger, Mr. Aftab and Mr. Clevenger attended, to resolve 
several pending issues between the FHWA and White Buffalo. DX 1060 at 1. At the meeting, 
Mr. Rettinger expressed to White Buffalo that their performance thus far under the contract had 
been “very unsatisfactory.” DX 1060 at 1.

On October 21, 1998, the FHWA received a revised construction schedule from White 
Buffalo. DX 1058 at 1. The construction schedule submitted was White Buffalo’s proposed 
“written narrative for our CPM . . . running thru [sic] October 29, 1999.” DX 1058 at 1. The 
written narrative focused on each of the construction sites and noted critical completion dates for 
each site. DX 1058 at 1-9. On October 23, 1998, the FHWA accepted White Buffalo’s latest

8 A form letter which states deficiencies.
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construction schedule, but noted, “FHWA does not agree with the logical sequence of your 
schedule, and has doubts regarding the durations shown . . . .” DX 1068 at 1.

As construction deadlines approached, pressure mounted on White Buffalo and its crew 
to complete certain aspects of the contract. On October 26, 1998, Michael Palanuk, White 
Buffalo’s Quality Control inspector, suddenly resigned from the project. Tr. 1378:2-1379:7 
(Palanuk) In a letter detailing his reasons for resigning, Mr. Palanuk complained that “[t]here 
[was] no schedule or linear program as to priorities of which sites are to be started or finished.” 
DX 1072 at 1. Mr. Palanuk goes on to state, “I believe White Buffalo Construction appears not 
to have signed the same contract I was given, or isn't interpreting it correctly, or possibly is 
ignoring the contract!” DX 1072 at 2. Mr. Palanuk concluded his letter by noting, “I wish to 
thank the inspectors on the Powers project. They are the most competent, courteous and helpful 
[group] that I have encountered in my entire construction career.” DX 1072 at 3.

On October 29, 1998, the FHWA issued a Serial Letter informing White Buffalo that they 
are not approved to proceed with blasting work. DX 1081 at 1. The FHWA noted that White 
Buffalo had not furnished a “valid blaster’s license” in conformity with “Subsection 205.05 
Blaster-in Charge” under the contract. DX 1081 at 1. This resulted in a delay in White Buffalo’s 
blasting work along the project.

3. White Buffalo Requests an Extension of the Environmental Permits

In accordance with the Environmental Permits obtained by the FHWA, all construction 
activity within the wetted perimeter located at FDR 33 -  MP 46.2 to MP 46.7 was to be 
completed by November 1, 1998. PX 0001 at 142. As White Buffalo had difficulties keeping 
the project on schedule, the FHWA became increasingly more concerned that the culvert 
installation at MP 46.2 would not be completed prior to the November 1, 1998 deadline.

On October 5, 1998, the FHWA’s environmental consultant, Kris Reichenbach, contacted 
the permit agencies to inquire about the possibility of obtaining a permit extension for the 
project. PX 0106 at 47. In response to the e-mail, the permit agencies informed Ms. 
Reichenbach that any extension would be determined later in October of 1998 to better assess the 
weather and fish activity within the project area. PX 0106 at 47.

On October 21, 1998, Brian Allen, an environmental specialist for the Government, e- 
mailed Mr. Rettinger informing him, “[W]e [are] planning to ask for an extension closer to the 
end of the month so that the permit agencies could better assess the weather and what the fish are 
doing.” PX 0269 at 1. Mr. Allen further explained, “I really doubt an extension will be granted. 
However, we will ask for an extension and will emphasize the importance of opening the road to 
traffic next spring.” PX 0269 at 1. In responding to Mr. Allen’s e-mail, Mr. Rettinger stated, “It 
doesn’t look good for being even marginally close to completion by the end date 10/31. The last 
two days have been absolutely perfect weather, but the contractor hasn’t [sic] even started the 
equipment to do any work.” PX 0272 at 1.
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As the deadline for work in the wetted perimeter approached, White Buffalo faxed a 
letter to the FHWA requesting a permit extension on September 27, !998. PX 0589 at 1. In his 
request, Mr. Clevenger noted, “1 would like for you to consider extending our time to get out of 
the [wetted perimeter] so that we can install the culvert and related work items on this site. If we 
do not get this culvert in, we have no chance of getting FDR 33 open this year.” PX 0589 at 1.

Although the FHWA was exploring the possibility of a permit extension, there was 
concern about White Buffalo’s ability to complete the required work in the wetted perimeter at 
FDR 33 -  MP 46.2 even with a limited permit extension. In an e-mail sent to Mr. Allen on 
October 28, 1998, Mr. Rettinger expanded upon this concern:

Bottom Line: this contractor cant [sic] complete the work within the permit 
window (already extended from Sept 30 to Oct 31 under our contract). Not that it 
couldnt [sic] have been done, but this company has failed. If an extension is 
granted, it should take another 4 weeks [to complete the culvert installation], but 
again, that time frame is unlikely with the performance by this contractor to date. .
. . The USFS has been kept up to date on the project status. They are aware of 
the unsatisfactory performance by this contractor.

*  *  *

Resident Engineer Opinion: An extension should not be granted to this contractor.
Once the stream flow increases, extensions will be futile.

DX 1077 at 2.

A day after receiving Mr. Rettingers recommendation, the FHWA notified White 
Buffalo that it “has consulted with the permitting agencies on the current status of the work at 
MP 46.2, and [White Buffalo’s] letter, dated October 29, 1998, requesting an extension to [the] 
permit. The permit closing'date will not be extended.” PX 0051 at 2. Despite the FHWA’s 
position, however, Mr. Clevenger contacted the permitting agencies directly on behalf of White 
Buffalo. On November 2, 1998, Mr. Clevenger sent a letter to the FHWA stating, “1 am aware 
that you have denied my requests, however, on my own I have contacted all four permitting 
agencies listed on page H-55 of the contract and they have all given me verbal permission to 
complete the culvert installation.” PX 0054 at 2. According to Mr. Clevenger, the permitting 
agencies had agreed to give White Buffalo an extension until November 6, 1998 to complete all 
construction activities in the wetted perimeter. PX 0054 at 3.

The following day, on November 3, 1998, the FHWA responded to White Buffalo’s letter 
regarding the permit extensions. In the letter, the FHWA reminded White Buffalo that any 
communication to the permitting agencies should be conducted through the FHWA, not White 
Buffalo. DX 1088 at 2. On November 4, 1998, Ms. Reichenbach notified the FHWA that the 
permitting agencies agreed to allow “work to continue at MP 46.2 until November 6, 1998 in 
order to stabilize the site to protect the stream from sediment delivery.” DX 1090 at 1. That
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afternoon, the FHWA sent a letter to inform White Buffalo that the permit extensions had been 
formally approved. DX 1091 at 1.

C. Termination

1. Cure Notice and Termination for Default

Despite the permitting agencies extending the permit extension to November 6, 1998, the 
FHWA was concerned about White Buffalo’s ability to perform the construction activities within 
the deadlines set forth by the contract. On November 9, 1998, several members of the FHWA 
met to discuss the possibility of terminating White Buffalo’s contract under the Termination for 
Default Clause of the contract. PX 0285 at 5; PX 0001 at 110 (citing FAR 52.249-10, Default 
(Fixed-Price Construction) (April 1984)).

On November 16, 1998, Carol Jacoby, the contracting officer overseeing the Powers 
Project contract, issued a cure notice to White Buffalo. PX 0066. The cure notice warned White 
Buffalo that the FHWA considered its failures in contract progress to be conditions endangering 
the performance of the contract. PX 0066 at 1.

Five days later, Mr. Clevenger submitted a letter to the FHWA in response to the cure 
notice. PX 0068. In the response letter, Mr. Clevenger highlighted several instances in which he 
believed the FHWA impeded White Buffalo’s ability to complete the construction work on time. 
PX 0068 at 1 (“Despite your denials it is obvious and apparent to all involved with the project 
that there are problems and conflicts between your staff and between your staff and our staff.”). 
The response letter then outlined Mr. Clevenger’s proposal detailing how White Buffalo 
intended to complete the work along FDR 33. PX 0068 at 5-6.

Three days later, on November 23, 1998, Mr. Rettinger addressed a memorandum to Mr. 
Crockett analyzing White Buffalo’s response to the cure notice. DX 1185 at 1. By analyzing 
each component of White Buffalo’s response, Mr. Rettinger noted, “It is the opinion of the 
project staff that White Buffalo has failed to meet its contractual obligations under this contract.” 
DX 1185 at 8. Therefore, Mr. Rettinger recommended that the FHWA terminate White 
Buffalo’s contract for default immediately. DX 1185 at 8. The following day, Julie Clevenger, 
Secretary/Treasurer for White Buffalo, added a memorandum to the company’s file noting that 
the contracting officer contacted her office and indicated that White Buffalo's response to the 
cure notice was inadequate. PX 0434 at 1; Tr. 795:25-797:24 (J. Clevenger).

On December 1, 1998, White Buffalo was notified by the contracting officer of the 
FHWA’s decision to terminate the contract for default. DX 0005. At that time, White Buffalo 
was instructed to stop all work on the contract immediately. DX 0005 at 3. Shortly after the 
termination for default was issued, the FHWA immediately arranged for Kerr Contractors to 
stabilize the project site for the upcoming winter. Tr: 306:5-306:17 (Clevenger). Kerr 
Contractors began working on the site on December 2, 1998. PX 0803. The project was 
completely shut-down on December 15, 1998 due to safety concerns. PX 0235 at 2; Tr: 308:2-
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308:13 (Clevenger).

After the termination for default, the FHWA contacted White Buffalo’s surety, Insurance 
Company of the West (“ICW”), to discuss the award of a completion contract for the project. 
After receiving bids for the completion contract, the ICW selected Tidewater Contractors as the 
company with the lowest responsible bid. DX 1148 at 1. On May 21, 1999, Tidewater 
Contractors was awarded the completion contract under Contract No. DTFH70-98-C-00027. PX 
0684 at 1. Tidewater Contractors subsequently completed all construction activities under the 
Contract on October 28, 1999. PX 0481 at 4.

D. After Termination

1. White Buffalo’s Freedom of Information Act Requests

Several months after White Buffalo’s contract was terminated for default. Mr. Clevenger 
contacted the FHWA with a request to view documents under the Freedom of Information Act 
(“FOIA”). On November 17, 1998, Mr. Clevenger submitted his first FOIA request to Mr. Aftab 
of the FHWA, seeking a “specific document shown to me on November 12, 1998 . . . .  The 
document I am requesting is on your form 17-348, DAILY RECORD OF MISCELLANEOUS 
ITEMS for project OR FS ERFO 97-18(2).” PX 0386 at 1.

On February 19, 1999, Mr. Clevenger faxed a second FOIA request to Dorthy Adesko, 
FOIA/PA Unit of the FHWA, “requesting a complete and thorough search of all filing systems 
and all locations for all records maintained by your agency permitting to Contract No. DTFH70- 
98-C-0027, OR FS ERFO 97-18(2).” PX 0389 at 1; Tr. 333:12-333:17 (Clevenger). On March
1, 1999, the FHWA responded to Mr. Clevenger's request, noting that the agency was in the 
process of gathering all the documents sought by the FOIA request. PX 0391 at 1. 
Approximately two weeks later, Ms. Adesko e-mailed Mr. Clevenger to notify him that all 
documents requested from the FHWA were available for review. PX 0392 at 1. The following 
day, Mr. Clevenger replied to Ms. Adesko’s e-mail and agreed to visit the FHWA office on 
March 19, 1999 to inspect the documents. PX 0393 at 1.

After his initial inspection of the documents, Mr. Clevenger e-mailed Ms. Adesko stating, 
“This is a continuing request under the Freedom of Information Act to look at an mark for 
copying or copy all of your documents for Contract No. DTFH70-98-C-0027.” PX 0396 at 1. 
Mr. Clevenger sent this continuing request on March 26, 1999 because he felt that the FHWA 
withheld certain documents from him during his initial review on March 19, 1999. Tr. 334:5- 
334:21 (Clevenger).

Several months later, on November 16, 1999, Mr. Clevenger filed an action for injunctive 
relief pursuant to the Freedom of Information Act in the United States District Court for the 
District of Oregon. PX 0420 at 1; Tr: 336:9-336:11 (Clevenger). Shortly after the suit was filed, 
the FHWA turned over several documents to Mr. Clevenger, which resulted in the dismissal of 
the litigation. Tr: 336:12-336:16 (Clevenger).
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2. Conversion of the Termination for Default into a Termination for Convenience

On January 5, 2004, Timothy Binder, legal counsel for the FHWA, requested authority 
from the United States Department of Justice to convert the termination for default into a 
termination for convenience of the Government. DX 1176 at 1. Tr. 1357:7-1357:21 (Binder). 
In justifying his conversion request, Mr. Binder noted that trial preparation had uncovered a 
substantial question as to whether the project could have been completed on time by White 
Buffalo due to differing site conditions. DX 1176 at 1.

The United States Department of Justice approved the termination conversion on January
6, 2004. On January 15, 2004, William Parsons, the FHWA’s contracting officer, issued a Final 
Contracting Officers Decision converting the termination for default into a termination for 
convenience of the Government. PX 0090 at 1. The termination for convenience of the 
Government effectively replaced the prior termination for default and, thus, the operative date 
for the termination for convenience would remain December 3, 1998. PX 0090 at l .  As a result 
of the conversion, the Government released the $100,000.00 it had previously withheld as 
liquidated damages resulting from the original default termination. PX 0090 at 1-2. 
Additionally, White Buffalo was invited to submit a termination settlement proposal, in 
accordance with FAR 52.249-2 and FAR Subpart 49.2. PX 0090 at 1.

DISCUSSION

I. White Buffalo’s Allegation of Bad Faith Conduct by Members of the FHWA

A. Legal Standards

Generally, every contract includes an implied duty of good faith and fair dealing. Precision 
Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed. Cir. 2010) (quoting Restatement 
(Second) of Contracts § 205); Bannum, Inc. v. United States, 80 Fed. Cl. 239, 246 (Fed. Cl. 
2008)). The covenant of good faith and fair dealing is an implied duty that imposes obligations 
on both contracting parties that include the duty not to interfere with the other party’s 
performance and not to act so as to destroy the reasonable expectations of the other party 
regarding the fruits of the contract. See Centex Corp. v. United States, 395 F.3d 1283, 1304 
(Fed. Cir. 2005).

When the Government’s conduct is called into question, “government officials are 
presumed to act conscientiously and in good faith in the discharge of their duties.” Bannum, 80 
Fed. Cl. at 249 (citing Spezzaferro v. Fed. Aviation Admin., 807 F.2d 169, 173 (Fed. Cir. 1986)); 
Kalvar Corp. v. United States, 543 F.2d 1298, 1301 (Ct. Cl. 1976)). Thus, in order to overcome 
the presumption of good faith, “a plaintiff must present clear and convincing evidence of bad 
faith.” Bannum, 80 Fed. Cl. at 249 (citing Am-Pro Protective Agency v. United States, 281 F.3d 
1234, 1238-39 (Fed. Cir. 2002)) (internal quotation omitted). Further, to demonstrate that the
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Government has acted in bad faith, “a plaintiff must allege and prove facts constituting a specific 
intent to injure [the] plaintiff on the part of a government official .” Pratt v. United States, 50 
Fed. Cl. 469, 479 (Fed. Cl. 2001) (citing Texas Instruments, Inc. v. United States, 991 F.2d 760, 
768 (Fed. Cir. 1993)).

The Government, as an entity, may violate the implied duty of good faith and fair dealing 
through the aggregate actions of its agents. Keeler Trading Co. v. United States, 85 Fed. Cl. 613, 
625 (Fed. Cl. 2009) (citing Struck Construction Co. v. United States, 96 Ct. Cl. 186 (1942)). 
Moreover, “[i]f the aggregate of the actions of all the agents would, if done by one individual, 
fall below the standard of good faith, the entity for whom the various agents acted should be held 
to have violated that standard.” Keeter Trading Co., 85 Fed. CL at 625 (citing Struck 
Construction Co. v. United States, 96 Ct. Cl. 186 (1942)).

White Buffalo claims that “‘[t]he presumption of good faith conduct of government 
officials has no relevance’” with respect to “‘claims that the duties to cooperate and not hinder 
performance of a contract have been breached/” and in such cases, proof of a violation need not 
be by clear and convincing evidence. Moreland Corp. v. United States, 76 Fed. CL 268, 291 
(2007) (brackets in original) (iquoting Tecom, Inc. v. United States, 66 Fed. CL 736, 771 
(2005)).” PL’s Post Trial Rep. Br. at 9. The Court finds it unnecessary to address this question 
as under either the heightened presumption standard or under a lesser standard, White Buffalo 
has failed to establish that the Government intended to harm White Buffalo, and, thus, acted in 
bad faith.

B. Specific Allegations of Bad Faith Presented at Trial

During trial, the evidence and testimony presented focused primarily on White Buffalo’s 
allegations that the Government acted in bad faith throughout the performance of the Contract. 
As such, the Court will review each of these allegations individually below.

1. FHWA’s Rejection of White Buffalo ’s Construction Schedules

White Buffalo begins it assertions of bad faith by claiming that the Government “did 
everything possible to delay White Buffalo’s start,” and, thus, acted in bad faith, when it 
continually refused to accept White Buffalo’s schedule. PL’s Post Trial Rep. Br. at 6. Further, 
White Buffalo alleges that the Government’s refusal to accept the construction schedule was 
unjustified and unnecessary, as in the past, other projects had been allowed to continue without 
requiring the proper submittal of the CPM schedule. Id. at 6-7.

In addressing White Buffalo’s allegations, the Court notes that some required documents, 
such as preconstruction schedules, are of such importance that refusal to comply with contractual 
requirements regarding submission constitutes a material breach of the contract. Tahota Corp. v. 
United States, 90 Fed. CL 11, 21 (2009); see also Universal Fiberglass Corp., 210 Ct. CL at 211- 
13. For example, in Takota, a contractor was terminated for default after it failed to submit 
proper construction plans for a Marina. Id. at 16. The court found that because the documents

-16-

-Add. 16-

Case: 12-5045      Document: 29     Page: 78     Filed: 01/29/2013



Case 1:99-cv-00961-LAS Document 207 Filed 09/22/11 Page 17 of 29

were so central to the contract, the contractor had failed to comply with the contract 
specifications. Id. at 19-20.

In reviewing the evidence presented at trial, the Court finds that the Government’s 
insistence in requiring White Buffalo to submit a proper preconstruction schedule prior to 
beginning construction activities was justified. Moreover, any delay in commencing 
construction activities was not the primary cause in White Buffalo missing important contractual 
milestones. Similar to Takota, the incorrectly submitted construction schedules in this case were 
so fundamental that the Government would have been remiss had it allowed White Buffalo to 
proceed on the project without approved documentation. See Id. As a result, the Court finds that 
the Government’s conduct was in accordance with the specifications of the contract and was 
hardly in bad faith. Requiring a contractor to comply with the contract can only be bad faith in 
the rarest circumstances. These include contradictory clauses that would cause serious damage 
or create impossible conditions. None of that occurred here.

Moreover, White Buffalo’s allegation that the Government caused the delay and, thus, 
prevented White Buffalo from finishing the project by the completion date is unfounded in that it 
omits mention of White Buffalo’s hand in causing said delay. In fact, Mr. Aftab’s letter to White 
Buffalo on August 27, 1998, noted that the Notice to Proceed was explicitly conditioned on 
approval of White Buffalo’s CPM schedule and quality control plan by August 31, 1998. PX 
0035. However, White Buffalo repeatedly submitted construction schedules that did not comply 
with federal regulations and contract specifications. PX 0037; PX 0039. They were, therefore, 
the underlying reason why White Buffalo could proceed only on a limited basis.

Further, the Court agrees with the Government that the refusals to accept White Buffalo’s 
proposed schedule was done in accordance with the FAR Suspension of Work clause. In 
accordance with the Contract, the Contracting Officer may “order the Contractor, in writing, to 
suspend, delay, or interrupt all or any part of the work of this contract for the period of time that 
the Contracting Officer determines appropriate for the convenience of the Government.” PX 
0001 at 101 citing FAR 52.242-14. Thus, this clause allows the Government to exercise broad 
discretion to delay or suspend a contractor’s work for the Government’s convenience, but allows 
contractors to receive an adjustment for contractual milestones if the Government delays work 
on the contract. Id. However, contractors are specifically barred from receiving adjustments if 
the delay is due in any part to the fault of the contractor. Id. In this case, the delay of the 
contractor’s work was due entirely to White Buffalo’s failure to submit an acceptable schedule. 
Thus, the Government was entirely within its rights to delay White Buffalo’s contract pending 
the approval of an adequate schedule, which the Government ultimately never received.

2. Paul Rettinger ’s Personal Bias Against White Buffalo

Secondly, White Buffalo alleges that Mr. Rettinger, as an agent of the Government, was 
biased against White Buffalo, and, accordingly acted in bad faith. Pl.’s Post Trial Br. at 8-10. 
More specifically, White Buffalo claims that Mr. Rettinger had an interest in the outcome of 
another litigation, in which White Buffalo was a party. Id. at 8. Guided by this bias, White
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Buffalo claims that Mr. Rettinger actively advocated to stop the work, sought for reasons to 
refuse to pay White Buffalo, pushed for a criminal investigation, and provided a negative 
"performance evaluation." Id. at 8-10; PX 1059.

From the evidence presented at trial, the Court finds that the delay in the commencement 
of the work was not due to personal bias but instead arose out of legitimate concerns that White 
Buffalo would be unable to complete the job according to contract specifications. As mentioned 
above, Mr. Rettinger’s delay in allowing White Buffalo to proceed was due primarily to White 
Buffalo’s unwillingness or inability to submit an acceptable schedule, lack of an approved 
materials source, and repeated errors in administrative tasks such as record-keeping and payroll 
submissions. Each of these, by itself, would have been an acceptable reason for the Government 
to prevent White Buffalo from beginning work; taken together, they constitute serious failures on 
the part of White Buffalo to fulfill its obligations as a contractor. Thus, White Buffalo’s failures 
left the Government with little choice except to delay the work.

Further, the Government acted in accordance with FAR 46.407, which specifies that the 
“contracting officer should reject supplies or services not conforming in all respects to contract 
requirements.” Accordingly, the Government acted in conformance with the statutory provisions 
governing the contract, and the delay in allowing the White Buffalo to begin work was due to 
White Buffalo’s own failure to make progress on the contract, rather than any personal bias on 
the part of Mr. Rettinger.

Moreover, the Court finds that White Buffalo has not presented evidence of any specific 
intent to injure the contractor, which is required for a showing of bad faith. Holt v. U.S., 1980 
U.S. WL 20813, *8 (Ct. Cl. 1980). Without specific proof of bad faith, “a showing that no 
reasonable basis existed for the contracting officer’s decision would be indicative of arbitrariness 
or bad faith on his part. On the other hand, proof that a reasonable basis for the contracting 
officer’s decision did exist would tend to show that his decision was made in good faith.” Id. at 
9. Here, the Court finds from the evidence that numerous reasonable bases existed that 
warranted delays in allowing contractor to begin work. Without any specific showing of bad 
faith, the Court finds that White Buffalo has failed to establish bad faith on the part of Mr. 
Rettinger. The Court found Mr. Rettinger a credible witness and an effective public servant 
trying to do a good job fairly.

3. Paul Rettinger Created a Hostile Work Environment

As further evidence of bad faith, White Buffalo asserts that Mr. Rettinger bullied Mr. 
Aftab and Mr. Barber when they attempted to assist White Buffalo in completion of the project. 
Pl.’s Post Trial Br. at 10-12. Specifically, Mr. Clevenger testified that his understanding was that 
Mr. Barber had been fired for talking to him at the construction site, although he could not give 
any specifics about the content of their conversation. Tr. 355:23 -  357:13. With regard to Mr. 
Aftab, Mr. Clevenger testified that it was his belief that Mr. Rettinger essentially directed Mr. 
Aftab in the course of his job, including such strict oversight as writing letters under Mr. Aftab’s 
signature and overruling Mr. Aftab’s approval of a pay note for installation of an energy
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dissipator, a project valued at approximately $200,000. Tr. 87:22 -  91:24.

While Mr. Rettinger’s testimony confirms that Mr. Barber’s conversations with Mr. 
Clevenger did in fact form a basis for his dismissal from his position as a consultant inspector, 
they do not address the underlying reason for the dismissal. Mr. Rettinger testified that Mr. 
Barber essentially overstepped his authority by directing operations at the construction site and 
authorizing White Buffalo to begin work that had not been authorized by the FHA. Tr. 2719:12 
-  2719:19. According to Mr. Rettinger’s testimony, the contractor needed to plan the 
construction in accordance with environmental restrictions, and having Mr. Barber direct 
operations was wholly inappropriate. Tr. 2720:4 -  2720:10. Further, Mr. Barber’s dismissal 
from the White Buffalo project does not appear to be targeted at impacting White Buffalo’s 
work; Mr. Barber had worked on a previous project with Tidewater and had exhibited similar 
problems with getting too involved in the project. Tr. 2719:20 -  2720:10 (Rettinger). As a 
result, the Court finds from the evidence that Mr. Rettinger’s firing of Mr. Barber from the White 
Buffalo contract was not due to bad faith on the part of Mr. Rettinger, but instead was done to 
prevent Mr. Barber from authorizing work that had not actually been approved by the FHA.

With regard to Mr. Aftab, Mr. Rettinger testified that his oversight of Mr. Aftab arose 
from Mr. Aftab’s inexperience as a new engineer within the FHA division.
Tr. 2691:14 -  2691:20. Mr. Rettinger denied that his instructions to Mr. Aftab constituted
“undue pressure;” rather, he asserted that his guidance was designed to allow Mr. Aftab to 
“understand and learn the contract provisions.” Tr. 2691:22 ~ 2692:5 (Rettinger). As for the 
allegation that he wrote letters under Mr. Aftab’s name, Mr. Rettinger testified that he did in fact 
edit and draft letters since English was not Mr. Aftab’s first language. Tr. 2692:18 -  2693:1. 
However, this appears to have been done with Mr. Aftab’s consent and, as such, is not indicative
of bad faith toward White Buffalo. It is also part of Mr. Rettinger’s responsibility to supervise
employees under his direction.

In fact, the only issue where Mr. Rettinger’s dealings with Mr. Aftab could be construed 
as animus toward the contractor involve the denial of the pay ticket for riprap in the energy 
dissipator. PX 0627. According to testimony from both Mr. Clevenger and Mr. Rettinger, Mr. 
Aftab did in fact sign the pay note for work done toward installing an energy dissipator in the 
culvert. Tr. 91:14 (Clevenger), 2693:9 (Rettinger). Immediately after Mr. Aftab signed the note, 
Mr. Rettinger countermanded the signature since the material used in the dissipator had not been 
tested to ensure that it met contract specifications. Tr. 2693:4 -  2693:8 (Rettinger). Mr. 
Clevenger admits that although the work had already been completed, it was a “deviation from .. 
. normal work . . .  in the spec” and was done under oral agreement with Mr. Lowell and Mr. 
Aftab. Tr. 91:18- 91:24. However, the contract clearly called for testing of materials to ensure 
that all components met quality control standards.

While the FAR does allow the contracting officer to accept supplies that are otherwise 
nonconforming, the contracting officer must make this determination based upon 5 criteria, 
including “advice of the technical activity that the item is safe to use and will perform its 
intended purpose.” FAR 46.407. Without any testing of the material, there was simply no way
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anyone, including Mr. Aftab who was the project engineer, not the CO, to know that the riprap 
was safe for use in the dissipator. Mr. Rettinger’s countermanding of the pay ticket approval was 
based on his knowledge of local rock sources, which, in his opinion, “would not hold up to future 
water events.” Tr. 2693:9 -  2693:20. This testimony indicates that Mr. Rettinger was merely 
acting to preserve the longevity of the project, rather than to specifically target White Buffalo for 
non-payment. Therefore, the Court finds from the evidence presented at trial that Mr. Rettinger 
was simply acting in accordance with both contractual and FAR provisions in countermanding 
Mr. Aftab’s signature of the pay note for work done on the energy dissipator.

Accordingly, from the evidence presented at trial, the Court finds that White Buffalo has 
failed to establish that Mr. Rettinger created a hostile working environment that hindered White 
Buffalo's performance of the contract.

4. Concealment of the Differing Site Condition at MP 46.7

White Buffalo also asserts that it was unable to complete the work under the contract due 
to differing site conditions at MP 46.7. PL’s Post Tr. Br. at 12-15. Specifically, White Buffalo 
alleges that the FHA’s failure to address the changed conditions resulted in White Buffalo 
incurring additional costs and delays, which impeded the completion of the entire project. Id.

As is clear from the evidence presented at trial, the FHA had designated the big slope 
area at 46.7 as sandstone, when in fact it was actually a heterogenous mixture of clay, dirt, and 
sandstone. Tr. 573:2 -  573;8 (Kerr). As a result, the driller would have to either take off the 
overburden on the slope above the sandstone or redesign blasting operations to account for the 
differing composition. Tr. 573:25 -574:8 (Kerr). FAR provisions grant additional time and 
money to a contractor who discovers a differing site condition and promptly informs the 
contracting officer of those conditions. FAR 52.236-2. The full text of the relevant FAR 
provision designates several scenarios under which contractors may receive contractual 
adjustments to account for the differing site condition, but all require prompt notice from the 
contractor to the contracting officer.9

9FAR 52.236-2 provides:
(a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice 
to the Contracting Officer of
(1) subsurface or latent physical conditions at the site which differ materially from those 
indicated in this contract, or
(2) unknown physical conditions at the site, of an unusual nature, which differ materially from 
those ordinarily encountered and generally recognized as inhering in work of the character 
provided for in the contract.
(b) The Contracting Officer shall investigate the site conditions promptly after receiving the 
notice. If the conditions do materially so differ and cause an increase or decrease in the 
Contractor's cost of, or the time required for, performing any part of the work under this contract, 
whether or not changed as a result of the conditions, an equitable adjustment shall be made under 
this clause and the contract modified in writing accordingly.
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The Court finds from the evidence presented at trial and from relevant FAR provisions 
that the contractor should have been entitled to a contract modification reflecting the increased 
cost of clearing overburden on the slope. In fact, when the Government awarded the contract to 
Tidewater after terminating White Buffalo, the contract was modified to reflect the differing site 
condition at MP 46.7. However, White Buffalo’s claim that the differing site condition caused 
delays warranting an adjustment in time allowed for the project is unsupported by the evidence. 
The evidence shows that White Buffalo had encountered other issues on the project that would 
have prevented their completion of the project by the expected contract date.

Specifically, the contractor had not completed haul work in the wetted perimeter at MP 
47.07 and 46.2 in a timely manner, did not install the culvert at 46.2, or put in place the 
geotextile wall at 46.2, all of which were key components of the project as a whole. Tr. 2195:1- 
2195:6, 2207:9 -  2207:21 (Crokett). All work at MP 46.2, the culvert site, had to be completed 
by November 1, 1998 due to environmental restrictions. Tr. 2215:2 -  2215:3 (Crokett). 
However, the contractor had not met critical milestones for MP 46.2 at the time of the failed 
blast at 46.7. According to PX 77, “the overburden slope failure at 46.7 did not prevent... 
completion of the road to subgrade at the MP 46.2, 46.6, 47.07, 47.14, and 47.25 work sites by 
November 30, 1998, as required by the contract.” Although it is unfortunate that the contractor 
did not receive correct information about the material composition of the slope at MP 46.7, it is 
clear from the evidence that White Buffalo’s inability to complete the project by the contract 
date stemmed from a variety of events, and the slope failure at MP 46.7 was an event 
independent from other missteps by the contractor.

The Court, thus, finds from the evidence that the differing site condition did not have a 
significant impact on the contractor’s ability to complete the project within the deadlines of the 
contract.

5. The FHWA ’s Refusal to Request the Environmental Permit Extensions

White Buffalo also alleges that the Government acted in bad faith by lying and failing to 
request environmental permit extensions for work on the vicinity of MP 46.2. White Buffalo 
claims that Mr. Rettinger acted to make sure that "there would be no extensions." Post Trial Br. 
at 16. Further, White Buffalo states that Mr. Rettinger lied and stated that the agencies had 
denied any such extension. Id. Unable to receive any assistance from the Government, White 
Buffalo claims that it personally contacted the agencies and was granted the much needed 
extension. Id. White Buffalo also asserts that the fact that the Government aided Tidewater in 
obtaining an extension is further proof of bad faith. Id. at 17.

(c) No request by the Contractor for an equitable adjustment to the contract under this clause 
shall be allowed, unless the Contractor has given the written notice required; provided, that the 
time prescribed in (a) above for giving written notice may be extended by the Contracting 
Officer.
(d) No request by the Contractor for an equitable adjustment to the contract for differing site 
conditions shall be allowed if made after final payment under this contract.
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The Court finds from the evidence presented that the Government's refusal to ask for a 
permit extension to allow White Buffalo to continue work in the wetted perimeter does not 
constitute bad faith. Multiple government representatives made the decision that White Buffalo 
was not entitled to an extension, and their decision is rooted in strong evidence that there were no 
major changes to the project that would have warranted granting an extension. Tr. 2280: 18 - 
2281 -  20 (Crokett). Specifically, Mr. Crockett testified that because the Government did not 
cause delay, the contractor was not entitled to an extension. Tr. 2284:8 -  2284:1 1 (Crokett). As 
mentioned above, because the delays in this project arose out of the White Buffalo’s own 
failures, the Government's refusal to allow White Buffalo to begin work cannot be construed as 
causing a delay meriting an extension. Furthermore, White Buffalo also failed to submit formal 
requests for an extension as required under FAR. Such FAR regulations call for certain 
justifications to be provided before an extension can be granted. Tr. 2453:19 -  2453:22 
(Rettinger).

Additionally, environmental regulations would have prevented an extension of the permit 
to allow White Buffalo to continue work in the wetted perimeter. Tr. 2456:13 -  2456:17 
(Rettinger). Mr. Rettinger did in fact consult with environmental engineers and headquarters in 
an effort to determine whether an extension to allow the contractor to continue working would 
have been prudent. Upon determining that no extension would in fact be advisable, Mr. 
Rettinger instead requested permission to winterize the culvert area to prevent damage due to 
cold weather. Tr. 2456:23 -  2457:3 (Rettinger). By the time White Buffalo requested the 
extension, their contract had already been granted a month’s extra working time beyond what 
was normally permitted by the authorizing agencies. Tr. 2456:2 -  2456:5 (Rettinger). 
Therefore, had any extension been granted, it would have run afoul not just of environmental 
regulations, but also risked damage to the culvert from heavy seasonal rains. Tr. 2455:18 -  
2455:22 (Rettinger).

Accordingly, the Court finds that the Government acted in compliance with 
environmental regulations and safety conditions when refusing to request a permit for an 
extension to work in the wetted perimeter.

6. The FHWA’s Conduct During White Buffalo *s FOIA Requests

White Buffalo asserts that Mr. Rettinger acted in bad faith when he tried "to cover up the 
redesign . . .  to support the default termination." Pl.’s Post Trial Br. at 24. Among its allegations, 
White Buffalo claims that after it made a FOIA request, Mr. Rettinger concealed the requested 
documents. Id. at 23. Some of the requested documents were later provided to White Buffalo in 
settlement of a FOIA lawsuit and discovery of this litigation. Id. at 24.

This Court finds that the evidence presented does not support White Buffalo’s 
allegations, and, therefore, this Court cannot find that the Government acted in bad faith. White 
Buffalo's claims that the Government actively acted to conceal the requested information is 
merely speculative. There is nothing on the record to show that such cover up in fact occurred.

- 22 -

-Add. 22-

Case: 12-5045      Document: 29     Page: 84     Filed: 01/29/2013



Case 1:99-cv-00961 -LAS Document 207 Filed 09/22/11 Page 23 of 29

On the contrary, the record demonstrates that the Government tried to comply with the FOIA 
request by providing the requested documents for White Buffalo's inspection. White Buffalo has 
only presented conjectures and has failed to show that Mr, Rettinger intended to conceal the 
documents or harm White Buffalo. Accordingly, the Court cannot find that the Government 
acted in bad faith.

7. The Termination Conversion to a Termination for Convenience

Lastly, White Buffalo asserts that the Government changed the termination for default to 
one of convenience in an attempt to avoid liability for lost profits, and that this change is further 
proof that the Government acted in bad faith. PL’s Post Trial Br. at 28-29. In making its 
allegations, White Buffalo relies on Mr. Parsons’ lack of recall for the reasons of the conversion, 
and on Mr. Binder's testimony stating that he did not believe the conversion was necessary. Id. 
at 25-28.

The Court disagrees. White Buffalo’s actions provided the underlying bases for either 
termination for default or termination for convenience. The mere fact that the Government 
changed the type of termination is not necessarily indicative of bad faith. All this demonstrates 
is that the conversion may have reasonably been made because there were questions as to 
whether the differing site conditions prevented White Buffalo from completing the project on 
time. There is no indication in the record or in the evidence presented at trial that the 
Government intended to harm White Buffalo. The most logical inference from the facts is that 
government officials were divided on the complex fact issue on this project and opted to give 
White Buffalo the benefit of the doubt. Accordingly, White Buffalo has failed to demonstrate 
bad faith on the part of the Government.

II. Recoverable Costs

A. Legal Standards

When a contract is terminated for convenience, pursuant to 48 C.F, R. § 52.249-2(g)(2), a 
party may recover the total of (1) “[t]he costs incurred in the performance of the work 
terminated, including initial costs and preparatory expense allocable thereto,” (2) [t]he cost of 
settling and paying termination settlement proposals under terminated subcontract that are 
properly chargeable to the terminated portion of the contract,” and (3) a fair and reasonable profit 
on the costs incurred in the performance of the terminated work. Id. As the contract is being 
terminated at the convenience of the government, costs are allowable and recoverable. Factors to 
be considered by the Court in its determination of allowable costs include: (1) reasonableness;
(2) allocability to the contract; (3) generally accepted accounting principles and practices; (4) the 
terms of the contract; and (5) any specific limitations set forth in FAR part 31. White Buffalo 
Constr. 52 Fed. CL at 4 & n.7. The Court will take each cost in turn.
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B. Allowable Costs

1. Direct Job Costs

White Buffalo has offered testimony that it incurred $128,478 in payroll and taxes. Tr. 
809:19 (Clevenger). The Government agrees to the amount determined by the Defense Contract 
Audit Agency (“DCAA”) which was $127,463. Def.’s Post Trial Br. at 10. The difference 
between the parties is the costs attributable to Jim Heigh, a supervisor on the Powers Project. 
The amount claimed by White Buffalo is $1,015. PL Br. at 32. As the testimony revealed, Jim 
Heigh remained on the project after White Buffalo had been terminated to supervise Kerr 
Construction’s use of White Buffalo’s equipment. Tr. 420:16 -  422:10 (Clevenger). The 
Government asserts that these costs relate to post-supervision of White Buffalo’s equipment and 
were not incurred in the performance of the contract work. Id. Therefore, under FAR 52.249- 
2(g)(2), White Buffalo may not claim these costs. Id.

The Court agrees with the Government. It is clear that under FAR 52.249-2(g)(2), the 
only costs that may be recovered are costs that were incurred in the performance of the contract. 
Supervision of its equipment after the contract has been terminated is therefore not recoverable. 
Furthermore, there was no testimony that White Buffalo had an agreement with the Government 
that the Government would reimburse White Buffalo for Mr. Heigh’s supervision work. 
Therefore, the Court awards $127,463 to White Buffalo for payroll and taxes incurred in the 
performance of the contract.

2. Other Direct Job Costs

White Buffalo asserts that it is entitled to $128,598 for other direct job costs. PL’s Post 
Trial Br. at 33. Of the $128, 598, the Government has agreed to $121,794. Def.’s Post Trial Br. 
at 11. The costs in dispute are the legal fees Landmark incurred in its efforts to obtain payment 
from White Buffalo, legal fees that White Buffalo incurred in its suit against subcontractor 
McBride, and the interests White Buffalo paid to Landmark. Id. at 11-12. These costs are 
$1,272, $3,117, and $ 2,415, respectively. Id.

With Regard to the legal fees, the Court cannot agree with White Buffalo’s allegations. 
The fees that White Buffalo is asking for are not costs associated with the performance of the 
work and are not allowed under the termination for convenience settlement clause. As this Court 
has previously stated, “[the Government] is not obligated to compensate Plaintiff for attorney 
work performed in a cause of action in which it was not even a party.” White Buffalo Constr. 
Co. v. United States 52¥&d. C\. 1, 17 (2002).

The Court also disagrees with White Buffalo in regards to the payment for interest. The 
evidence and testimony presented at trial show that the invoice White Buffalo received from 
Landmark did not include interest. See PX. 0223; Tr. 407: 17-407:23 (Heimburger). As this 
amount was not part of the agreement between White Buffalo and Landmark, the Government is
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not obligated to pay for White Buffalo’s overpayment.

Accordingly, accounting for the contested costs, the Court awards $121,794 for other 
direct job costs.

3. Equipment, Vehicle, and Fuel Expenses

The Court will allow the uncontested amount of $26,985 for equipment, fuel, and vehicle 
costs. See Pl.’s Post Trial Br. at 36; Def.’s Post Trial Br. at 13.

4. Other Equipment, Vehicle, and Fuel Expenses

With regards to other equipment expenses, the Government, consistent with the DCAA 
calculation, has conceded $65,808. Def s Post Trial Br. at 13. The main expense in contention10 
is the cost for a LS34000 excavator that was allegedly damaged during performance of the 
contract. Id. During trial, White Buffalo proved that it owned the excavator. See Tr. 474:25- 
475:4 (Clevenger). The Court, however, cannot award the value of the excavator because White 
Buffalo failed to prove that the damage to the excavator occurred during the performance of the 
contract.

At trial, Mr. Clevenger testified that at the termination of the contract, White Buffalo was 
not aware that there was any damage to the hydraulic lift. Tr. 484:24-485:10. In fact, White 
Buffalo used the equipment on another job site after termination. Tr. 485:16 -  485:24 
(Clevenger). White Buffalo failed to provide any evidence that the excavator had been damaged 
during performance of the contract and not at the subsequent job. Accordingly, the Court cannot 
allow White Buffalo to recover the cost of the excavator. The Court, therefore, awards White 
Buffalo $65,808 for other equipment, fuel, and vehicle expenses.

5. Surety

White Buffalo states that it incurred $276,768 in surety expenses. Pl.’s Post Trial Br. at 
37. The Government does not dispute that amount. Def.’s Post Trial Br. at 15. White Buffalo, 
however, seems to have misunderstood the Government’s arguments for refusing to pay this 
amount. White Buffalo contends that the Government has conceded to $261,646, but that it is 
disputing $15,000 in interest. Pl.’s Post Trial Br. at 37. This is not the case. The Government 
has conceded the amount that White Buffalo claims, but refuses to pay the amount because the

10 White Buffalo has asked for $91,968, however, the conceded amount plus the value of 
the excavator that White Buffalo seeks comes to a total of $90,808. See Pl.’s Post Trial 
Br. at 36. White Buffalo merely notes in a footnote the other expense that it is asking for 
is for the cost of tires that were stolen. Id. at n. 19. The Court assumes that the value of 
the tires make up the $ 1,160 difference. As White Buffalo has not presented any 
evidence regarding the costs incurred for the tires, the Court will only consider the cost of 
the excavator.
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FHA has already paid White Buffalo for the surety expenses. Def.’s Post Trial Br. at 15. The 
Court agrees with the Government as White Buffalo has explicitly admitted that “[t]he 
Government also paid plaintiff $276,768 for surety costs and expenses.” DX 1198 at 16. For 
this reason, the Court will not award any payment for surety expenses.

6. G & A Expenses

The Court will allow the uncontested $2 8 ,1 8 3  general and administrative (“G&A”) 
expenses. Pl.’s Post Trial Br. at 39; Def.'s Post Trial Br. at 15.

For the aforementioned reasons, the Court concludes that White Buffalo is entitled to 
$370,233 in recoverable costs.

7. Profit

i. Pre-Termination

The parties do not dispute that White Buffalo is entitled to compensation for costs 
incurred prior to the termination of the contract. Pl.’s Post Trial Br. at 40; Def.’s Post Trial Br. at 
15-16. The issue in contention is the applicable profit rate that is applicable to the cost of 
performance. See Pl.’s Post Trial Br. at 40; Def.’s Post Trial Br. at 22. White Buffalo argues 
that it is entitled to a margin of 44 percent, while the Government states that a rate of 19 percent 
is more appropriate. Pl.’s Post Trial Br. at 40; Def.’s Post Trial Br. at 22.

The Court agrees with the Government and finds that a rate of 19 percent is applicable in 
this case. In reaching this determination, the Court has considered the rate of profit that the 
contractor would have earned had the contract been performed to completion and the rate the 
parties contemplated at the time they negotiated the contract. See 48 C.F.R. § 49.202(b).

Here, White Buffalo stated that it performed contract work in the amount of $626,185, 
and that, in doing so, it incurred $680,980 in costs. Tr. 556:1 -  Tr. 526:25 (Clevenger); PX 
0801 A. Therefore, assuming that White Buffalo’s calculations are accurate, White Buffalo was 
operating at a loss at the time of termination. See PX 0106 at 10. Furthermore, the Government 
disputes, and the Court agrees, that White Buffalo’s cost of performance is elevated.

By line item, White Buffalo completed the following:

Pay Item
Performance

Amount11
15101 (Mobilization) $175,000.00
15201 (Construction survey and staking) $19,550.00

11 See generally PX 0001 at 9-19; PX 0063 at 4; PX 0223 at 3; DX 1004 at 104, 110, 656- 
666; DX 1033 at 21-23; DX 1139 at 35-232
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15401 (Contractor testing) $12,000.00
15501 (Construction Schedule) $2,500.00
15703 (Silt fence) $6,324.44
15708 (Straw bales) $910.00
15718 (Diversion channel) $2,960.00
20101 (Clearing and Grubbing) $900.00
20301 (Removal of pipe culvert) $400.00
20401A (Roadway excavation) $83,568.00
2040IB (Roadway excavation at MP 46.7) $63,616.00
25109 (Energy dissipater) $2,000.00
30802 (Roadway aggregate method) $100.00
60201C (Pipe culvert) $34,500.00
60201D (Pipe culvert) $1,500.00
61902 (Gate) $800.00
62201A (Grader, motor) $285.00
6220IB (Hydraulic excavator) $6,550.00
62201C (Loader/backhoe) $3,300.00
6220ID (Tractor, crawler dozer) $6,281.25
6220IE (Truck) $8,450.00
62301 (General labor) $1,080.00
63507 (Construction signs) $1,093.50
63509 (Flagger) $2,320.00
63521A (Warning light type A) $150.00
63521B (Warning light type C) $800.00
CM 2 Shooting Boulders $750.00
CM 3 Tree Removal $2,328.92

Total $440,017.11

There is nothing on the record or the evidence presented at trial to justify the $186,167.89 
difference.12 Consequently, the 44 percent that White Buffalo claims it is entitled to is not 
credible as it is not supported by the evidence.

Taking the $440,017.11 of contract work that White Buffalo performed and comparing it 
to the $370,233 cost of performance that the Court has awarded, a 19 percent profit rate is 
appropriate.13 Accordingly, the Court finds that White Buffalo is entitled to a total of
$440,577.27 in costs.14

12 / $626,185 -  $440,017.11 =$186,167.89
13 /$440,017.11 - $370,233) / $370,233 = 0.19
14 / $370,233 x 1.19 = $440,577.27
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ii. Post-Termination

Because this Court finds that the Government did not act in bad faith, White Buffalo is 
not entitled to recover for post-termination lost profits. See Keeler Trading Co. v. United States, 
79 Fed. Cl. 234, 263 (2007). Accordingly, there is no need to discuss the post-termination 
profits that White Buffalo may have gained, and the Court does not award any damages for post- 
termination lost profits.

8. Settlement Expenses

With regards to settlement expenses, the parties only seem to disagree on whether White 
Buffalo incurred the costs associated with a Westlaw subscription and the purchase of a laptop 
used for the settlement proposal. Pl.’s Post Trial Rep. Br. at 28. White Buffalo asks for a total 
of $ 131,020 for settlement expenses. Id. at 29. This Court, however, disagrees with White 
Buffalo and finds that it is not entitled to the costs of the Westlaw subscription or the laptop. 
White Buffalo has failed to present evidence at trial to justify or to show that it in fact incurred 
these costs. Accordingly, consistent with the Government’s calculations, the Court finds that 
White Buffalo is entitled to SI 13,977.09 in settlement expenses.

9. Subcontractor Claims

White Buffalo also asserts that it is entitled to $39,222 in settlement expenses related to a 
claim with subcontractor McBride. Pl.’s Post Trial Br. at 42; PX 0106 at 10. The Court, 
however, disagrees. White Buffalo has shown that it is entitled to $29,528 in subcontractor 
claim costs. See Tr. 434 -  437 (Clevenger). White Buffalo has, however, failed to demonstrate 
that it in fact owes McBride $9,694 in interest. Accordingly, due to the lack of evidentiary 
support, the Court finds that White Buffalo is not entitled to interest, but does award $29,528 in 
subcontractor claim costs.

C. Prompt Payment Act Interest

Generally, a contractor is entitled to an interest penalty if the Government fails to pay the 
contractor’s invoice in accordance with the Prompt Payment Act (“PPA”). 31 U.S.C. § 3901, et 
seq. However, a contractor is entitled to an interest penalty only if “there was no disagreement 
over quantity, quality, Contractor compliance with any contract term or condition, or requested 
progress payment amount.” FAR 52.232-27(a)(3)(ii) (Jun 1997); FAR 52.232-27(a)(4)(iv); 
FAR 32.907-1 (a)(2); FAR 32.905(c)(l)(i).

Here, White Buffalo is not entitled to PPA interest because there was disagreement over 
the quantity, quality, and compliance contained in the payment applications. On November 17, 
1998, Mr. Rettinger notified White Buffalo that there was a disagreement regarding the request 
for payment submitted on November 1 1, 1998. DX 1109. Most notably, Mr. Rettinger informed 
White Buffalo that it had not complied with the terms of the contract and that the invoices that
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had been submitted were not acceptable. Id. Accordingly, the disagreement between the parties 
bars any recovery under the PPA.

D. Contract Disputes Act Interest

The parties do not dispute that White Buffalo is entitled to interest under the Contract 
Disputes Act Interest (“CDA”) running from April 19, 2007. Pl.’s Post Trial Br. at 43; Def.’s 
Post Trial Br. at 44. The parties have not, however, provided the Court with the appropriate 
interest rate. The Court, therefore, asks that the parties reach an agreement as to the applicable 
CDA interest rate applied and the amount due and submit it to the Court for an order.

E. Equal Access to Justice Act

Generally, a party that prevails against the Government may be awarded certain costs 
under the Equal Access to Justice Act (“EAJA”). 28 U.S.C. § 2412(d)(1). However, award of 
these costs is contingent upon, inter alia, which party prevails in court. Therefore, a request for 
costs under the Equal Access to Justice Act is premature if made prior to final judgment in the 
case, and the appropriate action by the Court is to dismiss the request, without prejudice. M.A. 
DeAlley Constr., Inc, v. United States, 71 Fed. Cl. 370, 372 n.l (2006). As this is not a final 
order, the Court dismisses White Buffalo’s claim for EAJA fees and costs without prejudice.

CONCLUSION

For the reasons set forth above, the Court finds that the Government did not act in bad 
faith when it terminated the contract with White Buffalo. Further, the Court awards 
$440,577.27 in total costs plus $1 33,977.09 in settlement expenses, minus the $202,317 
previously received, DX 1198 at 16, for an AWARD of $352,237.36, plus interest from April 
19, 2007.

In light of this decision, the parties are further ORDERED to file a joint stipulation, if 
possible, within sixty (60) days of this opinion regarding the applicable CDA interest rate and 
amount of interest to be awarded.

It is so ORDERED.

s/ Loren A. Smith 
LOREN A. SMITH 
Senior Judge
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