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FED. R. APP. P. 35(B)(1) STATEMENT

In Montana v. United States,” the Supreme Court held with regard to tribal
courts, “the inherent sovereign powers of an Indian tribe do not extend to the
activities of nonmembers of the tribe.” It has allowed tribal courts to exercise
jurisdiction over non-members only “to the extent necessary to protect tribal self-
government [and] to control internal relations ....”* Most recently, it stated in
Plains Commerce v. Long Family Land and Cattle Co., “[Tribal] laws and
regulations may be fairly imposed on nonmembers only if the nonmember has
consented, either expressly or by his actions. Even then, the regulation must stem
from the tribe's inherent sovereign authority to set conditions on entry, preserve
tribal self-government, or control internal relations.”

The majority of the panel acknowledged in the instant case, the exercise of
tribal court jurisdiction over the Does’ civil tort claim against Dollar General was
not necessary to protect tribal self-government or control internal relations.’
Nevertheless, it concluded tribal court jurisdiction existed because “disputes
arising from member-nonmember or tribe-nonmember consensual relationships
are deemed as a matter of law to impact tribal rights of self-government

sufficient to permit the exercise of tribal court jurisdiction to adjudicate such

2 450 U.S. 544, 565, 101 S.Ct. 1245 (1981).
® Id at 332. (citations omitted).

* Plains Commerce at 337. Emphasis added.
> Opinion p. 11.
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disputes.”® This sweeping pronouncement cannot be squared with the Supreme
Court’s Plains Commerce decision because it expands the jurisdiction of tribal
courts over non-Indians beyond the limitations set by the Supreme Court and
therefore, rehearing en banc is warranted. See Fed. R. App. P. 35(b).

The question here also warrants en banc review because it is exceptionally
important. Seven tribal courts operate on Indian reservations within Texas,
Louisiana, and Mississippi. The Fifth Circuit has never before ruled on when tribal
courts have jurisdiction over individuals who visit the reservations but are not
members of the tribe. On the importance of this question, Justice Souter wrote,
“The ability of nonmembers to know where tribal jurisdiction begins and ends, it
should be stressed, is a matter of real, practical consequence....”” Given the growth
of economic activity on these reservations and the increase in member non-
member interaction, whether the panel’s broad grant of jurisdiction is correct

warrants the consideration of the full court.

® Opinion p. 11. Emphasis added.
" Nevada v. Hicks, 533 U.S. 353, 360 — 361 (2001).



Case: 12-60668 Document: 00512412013 Page:5 Date Filed

:10/17/2013

TABLE OF CONTENTS
CERTIFICATE OF INTERESTED PERSONS ......vvevreeeeeeseereeesssseseeessesisssssenen i
FED. R. APP. P. 35(B)(1) STATEMENT w..ovvooeoveeeeeeeeeeseeseeeseesesessssssesesseseseseees i
TABLE OF CONTENTS ....ooeeeveeeseeeeeeeseeeeseseseeseesessssesessesesesssseseseessseseesesessesns iv
TABLE OF AUTHORITIES w...oveoeoeveoe v seeeeoeseesesessseesessesessesesseesessessesessesn v
STATEMENT OF THE ISSUES.....ovveeeeveeeeeeeeeessseesesseseesssseesessssessessssessssesseson 1
FACTS NECESSARY TO THE CONSIDERATION
OF THE PETITION BELOW +..cvvoooeevecoeeeeeeseeeseeeessseeseesessesesessesessssesesssseseessseee 2
ARGUMENT ..o eeveeeeesseeeeessees e sesseeeseeseeessssseeeessesesessesesessesesessesessssesseeeees 4
I.  THE QUESTION HERE HAS EXCEPTIONAL
IMPORTANCE ......vvvooeeeeeeoeseeeeeeseesesesesseseaesseseasessesesessesesesseseseees 4
Il.  THE PANEL DECISION CONFLICTS WITH
MONTANA AND PLAINS COMMERCE .......vvoooeeeeeeeeeeeoesseeeeseseeeen 7
LT 10 N[ MU ] o] N oo 13
CERTIFICATE OF SERVICE w...ooomivveoeeeeveeeeeseeeeseeseeeeseseeeesesseseesessessessssesessesees 15
CERTIFICATE OF COMPLIANCE ......ovveeeeeeeeeeeeeeeeeeseeeesesseseesessessessssesesssnees 16



Case: 12-60668 Document: 00512412013 Page: 6 Date Filed: 10/17/2013

TABLE OF AUTHORITIES
Page(s)

CASES
Bank One, N.A. v. Shumake,

281 F.3d 507 (5th Cir. 2002) .....veeivieiie ettt 6
Dolgen Corp. v. The Mississippi Band of Choctaw Indians,

No. 4:08-CV-22, 2008 WL 5381906 (S.D. Miss. Dec. 19, 2008)...................... 11
Miccosukee Tribe v. Kraus-Anderson,

607 F.3d 1268 (11th Cir. 2010) ..eccveeiieeieeieecee e 5
Montana v. United States,

A50 U.S. 544 (198L)..ueiiieeiieiee ettt ettt 1,7,8
Nevada v. Hicks,

533 U.S. 353, 121 S. Ct. 2304 (2001)...ccveeivreirieirieiie e e sree e see e 8,9
Plains Commerce Bank v. Long Family Land and Cattle Co.,

554 U.S. 316, 128 S.Ct. 2709 (2008).......c.ccciieirieiiiereeiee et passim
STATUTES
ChoctaW TriDal CoOe §1-2-3 ...ttt e e e e e e e e eeeanes 5
Choctaw Tribal Code 81-2-5(1)......cciiiiiiiiiiiiie e 5
RULES
Fed. R. APP. P.35(D)(2)...ceiiieeee ettt e 16



Case: 12-60668 Document: 00512412013 Page: 7 Date Filed: 10/17/2013

OTHER AUTHORITIES

Alex Tallchief Skibine, Tribal Sovereign Interests Beyond The Reservation
Borders 12 LEwIS & CLARK L. REv. 1003, 1011- 1012 (2008) .........cveveenee.

Paul A. Banker and Christopher Grgurich, The Plains Commerce Bank
Decision And Its Further Narrowing Of The Montana Exceptions As
Applied To Tribal Court Jurisdiction Over Non-Member Defendants, 36
WM. MITCHELL L. REV. 565, 586 - 589 (2009-2010) ......ccccvevvrrierrirerireriennn

Vi



Case: 12-60668 Document: 00512412013 Page: 8 Date Filed: 10/17/2013

STATEMENT OF THE ISSUES

1) Whether the panel’s decision that tribal courts have jurisdiction over non-
members for all disputes arising out of relationships with members conflicts with
the Supreme Court’s decision in Montana v. United States, 450 U.S. 544 (1981)
that tribal courts have no jurisdiction over non-members except where necessary to
protect tribal self-government and preserve internal relations.

2) Whether the jurisdiction of tribal courts over non-members is of such
significance that this first Fifth Circuit decision to directly address the issue should
be considered by the whole court.

COURSE OF PROCEEDINGS AND DISPOSITION BELOW

In January 2005, John Doe, through his parents John Doe Sr. and Jane Doe,
instituted a tort action in the Tribal Court of the Mississippi Band of Choctaw
Indians against Dollar General Corp., Dolgencorp, LLC, and Dale Townsend. All
Defendants filed motions to dismiss in the Tribal Court asserting that the Tribal
Court lacked jurisdiction over them. The Tribal District Court denied the motions.

The Dollar General entities and Mr. Townsend filed Petitions for Permission
to Appeal with the Supreme Court of the Choctaw Tribal Court. The Choctaw
Supreme Court granted the Petitions for Permission to Appeal and in the same
Order, ruled on the jurisdictional issue concluding the Choctaw Tribal Court had

jurisdiction over both the Dollar General entities and Mr. Townsend.
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Dollar General and Mr. Townsend then filed suit in the District Court for the
Southern District of Mississippi against the Tribe, the Tribal Court, the Tribal
Court Judge (in his official capacity only), and the Does seeking both temporary
and permanent injunctive relief prohibiting any of them from taking any further
steps in the action instituted in Tribal Court. The District Court denied Dollar
General’s request for preliminary injunctive relief but granted Mr. Townsend’s
request for preliminary injunctive relief.?

Dollar General then moved for summary judgment seeking a permanent
injunction against any further proceedings in tribal court. Defendants filed cross
motions for summary judgment seeking to dismiss all Dollar General’s claims. The
District Court granted Defendant’s Motions and denied Dollar General’s Motion.
The District Court entered a final judgment on July 30, 3012.

Dollar General appealed to the Fifth Circuit. A divided panel upheld the
decision of the District Court that the Choctaw Tribal Court has jurisdiction over
Dollar General with regard to the Does’ claims.

FACTS NECESSARY TO THE CONSIDERATION OF THE PETITION

Dollar General operates a general mercantile store on the reservation of the

Mississippi Band of Choctaw Indians near Philadelphia, Mississippi. ° It leases the

® The parties agreed to allow the decision on Mr. Townsend to control the issue of his request for
permanent injunctive relief. That decision was later reflected in the final judgment, but has not
been appealed.

? Original Tribal Court Complaint, Exhibit 1 to Federal Complaint. Vol. 1 USCAS5 pp.23-26.

2
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space in which the store operates from an entity owned by the Tribe. * In the
summer of 2003, Dale Townsend managed this store and agreed to participate in
the Tribe’s Youth Opportunity Program (“YOP”)." The YOP places Choctaw
youth in jobs with participating employers for a period of six weeks. ** The
program pays the youth’s wages.”® The participating employer is responsible for
providing work and on the job training. **

John Doe is a tribal member who was placed at the Dollar General store by
the YOP." Approximately one month after his assignment, he reported to the
Choctaw authorities that Mr. Townsend had sexually assaulted him while he was
working at the store. The Tribe, through the office of its Attorney General,
contacted Mr. Townsend, advised him of the allegations, and recommended he
consent to an order of the Tribal Court banning him from the reservation. ** Mr.

Townsend consented to the request and the Tribal Court entered an order forever

%Vol. 1 USCA5 pp. 53-76.

"'Vol. 1 USCAS5 p. 862; Vol. 1 USCAS5 pp. 851-852.

2 Wilson Deposition p. 22. Vol. 1 USCAS p. 838.

B Vol. 1 USCA5 pp. 857-858.

“Vol. 1 USCAS pp. 844-845.

> Original Tribal Court Complaint, Exhibit 1 Page 5 to the Federal Court Complaint. Vol. 1
USCAS5 p. 23. Doe had previously been assigned and moved from two other workplaces in the
first four weeks of the program. VVol. 1 USCADS pp. 854-855.

®\Vol. 1 USCAS p. 260; Vol. 1 USCAS5 p. 260-263.

3
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banning him from the reservation.'” Because of this order, Mr. Townsend was
unable to perform his job and Dollar General terminated his employment. *°

John Doe then sued Dollar General and Mr. Townsend in the Choctaw
Tribal Court. The Complaint asserts two claims against Dollar General: 1) that
Dollar General is vicariously liable for Mr. Townsend’s alleged conduct; and 2)
that Dollar General was negligent in the hiring, supervision, and retention of Mr.
Townsend.” Following the proceedings described above, it has been finally
determined that the Choctaw tribal court has no jurisdiction over Mr. Townsend,
but does have jurisdiction over Dollar General for claims based on Mr.
Townsend’s alleged conduct.

ARGUMENT

l. THE QUESTION HERE HAS EXCEPTIONAL IMPORTANCE

Seven tribal courts currently operate on Indian reservations within Texas,

Louisiana, and Mississippi.?’ The documents creating the courts generally assert

Yd.

¥ Vol. 1 USCAS p. 36-38.

9\/ol. 1 USCAS5 pp.23-26

%% These are the Chitimacha Tribal Court (Charenton, LA), the Coushatta Tribal Court (Elton,
LA), the Tunica-Biloxi Tribal Court (Marksville, LA), the Alabama-Coushatta Tribe of Texas
Tribal Court (Livingston, TX), Kickapoo Traditional tribe of Texas Tribal Court (Eagle Pass,
TX), the Ysleta Del Sur Pueblo Tribal Court (ElI Paso, TX), and the Mississippi Band of
Choctaw Indians Tribal Court (Philadelphia, MS). See www.tribal-institute.org.

4
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jurisdiction over non-members to the bounds allowed by federal law.?* In the
absence of Congressional directive, and none is applicable here, the jurisdictional
limits of these courts over non-members in civil claims are defined by federal
common law.?

The current status of the federal common law of tribal court jurisdiction over
non-members creates uncertainty for non-members who choose to do business with
a member or simply visit the reservation. One commenter explained:

The legal evolution of Indian tribal sovereignty has
moved in contradictory directions at different points in
U.S. history. The result is that predicting whether, and
when, tribal courts have authority can be difficult,
particularly when it comes to people or entities that are
not tribal members. This can be particularly problematic
when nonmembers and members do business together.
The lack of certainty regarding the applicable law or
applicable forum can add transaction costs to already
expensive economic disputes.?

This case presents an opportunity for the Court to provide clarity in the law,
particularly as it pertains to tort claims against non-members. No Fifth Circuit

decision has ever directly decided an issue of a tribal court’s jurisdiction over a

%! See e.g., Choctaw Tribal Code §1-2-5(I) (subject matter jurisdiction is subject to limitations
contained in federal law); Choctaw Tribal Code 8§1-2-3 (personal jurisdiction is subject to
limitations contained in federal law). A complete copy of the Choctaw Tribal Code is available
on the tribe’s website. http://www.choctaw.org/government/court/code.html

22 Miccosukee Tribe v. Kraus-Anderson, 607 F.3d 1268, 1274 (11th Cir. 2010)

2% paul A. Banker and Christopher Grgurich, The Plains Commerce Bank Decision and lIts
Further Narrowing of the Montana Exceptions as Applied to Tribal Court Jurisdiction over Non-
Member Defendants, 36 WM. MITCHELL L. REV. 566, 566 (2009-2010).

5
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non-member.** No federal court has ever found tribal court jurisdiction over a non-
member in an individual member’s tort suit seeking money damages under the
consensual relationship exception.

The unique nature of tribal law, a body of law that is generally unknowable
to outsiders, implicates significant constitutional concerns when subjecting non-
members to its dictates. “Tribal sovereignty, it should be remembered, is a
sovereignty outside the basic structure of the Constitution. The Bill of Rights does
not apply to Indian tribes. Indian courts differ from traditional American courts in
a number of significant respects. And non-members have no part in tribal
government — they have no say in the laws and regulations that govern tribal
territory.”®

Given the explosion of non-members attracted to the various reservations by
casinos, golf courses, shopping, and other economic enterprises (the Mississippi
Choctaws report on the Tribe’s website that their resort draws 3.2 million visitors a
year®), the opportunity for disputes between members and non-members over
conduct occurring on the reservation is increasing. Whether the conduct is a golfer

hitting an errant shot and shattering a windshield, a hotel guest hitting a pedestrian

24 The only 5™ Circuit decision to even consider the nature of tribal court jurisdiction decided
only whether the plaintiff had properly exhausted its tribal court remedies. Bank One, N.A. v.
Shumake, 281 F.3d 507 (5th Cir. 2002).

% plains Commerce, supra at 337.

28 http://www.choctaw.org/investorRelations.html

6
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with his car, or a bar patron throwing a punch, the decision in this case will be the
jurisdictional guidepost. It will control whether those non-members can be sued for
such conduct in tribal court for money damages by a member and judged by a jury
comprised solely of members under amorphous laws and customs that might not
even be written down. Given these significant concerns, consideration by the full
body of this Court is warranted.

Il. THE PANEL DECISION CONFLICTS WITH MONTANA AND
PLAINS COMMERCE

The parameters of tribal courts’ civil jurisdiction over non-members has
been developed by a line of Supreme Court cases beginning with Montana v.
United States” and currently ending with Plains Commerce Bank v. Long Family
Land and Cattle Co.?® In Montana, the Court expressly limited the jurisdiction of
tribal courts over non-members holding that, “exercise of tribal power beyond
what is necessary to protect tribal self-government or to control internal
relations is inconsistent with the dependent status of the tribes, and so cannot
survive without express congressional delegation.”® Thus, “the inherent sovereign
powers of an Indian tribe do not extend to the activities of nonmembers of the

tribe.”*°

21450 U.S. 544, 565, 101 S.Ct. 1245 (1981)

8554 U.S. 316, 128 S.Ct. 2709 (2008).

2% Montana v. United States, 450 U.S. 544, 564 (1981)(emphasis added).
%0 1d. at 565.
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In his concurrence in Nevada v. Hicks,* Justice Souter explained the policy
behind the rule. “[I]t has been understood for more than a century that the Bill of
Rights and the Fourteenth Amendment do not of their own force apply to Indian
tribes.”®? He then recognized the clear “presumption against tribal-court civil
jurisdiction [which] squares with one of the principal policy considerations
underlying Oliphant, namely, an overriding concern that citizens who are not tribal
members be ‘protected...from unwarranted intrusions on their personal liberty.”
This statement of tribal court authority has become known as the “Montana rule.”

The Montana rule is subject to two narrow exceptions. The exception at
issue here provides, “A tribe may regulate, through taxation, licensing, or other
means, the activities of nonmembers who enter consensual relationships with the
tribe or its members, through commercial dealing, contracts, leases, or other
arrangements.” In Plains Commerce Bank v. Long Family Land and Cattle Co.,
the Supreme Court’s most recent opinion parsing Montana, the Court noted,
“These exceptions are ‘limited’ ones and cannot be construed in a manner that
would ‘swallow the rule,” or ‘severely shrink’ it.”*> Further, “Montana expressly

limits its first exception to the activities of nonmembers, allowing these to be

1533 U.S. 353, 121 S. Ct. 2304 (2001).

%2 Hicks, 533 U.S. at 383.

31d. at 384.

** Montana, 450 U.S. at 565 — 566.

% Plains Commerce, 554 U.S. at 330. (citations omitted).

8
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regulated to the extent necessary to protect tribal self-government [and] to control
internal relations ...."%°
The Court then reemphasized the exception’s connection to the proposition
that tribal jurisdiction must be based on conduct implicating a tribal interest.
[NJonmembers have no part in tribal government—they
have no say in the laws and regulations that govern tribal
territory. Consequently, those laws and regulations may
be fairly imposed on nonmembers only if the nonmember
has consented, either expressly or by his actions. Even
then, the regulation must stem from the tribe’s
inherent sovereign authority to set conditions on

entry, preserve tribal self-government, or control
internal relations.”

Plains Commerce could not be clearer. The Court repeatedly stated the
tribe’s ability to regulate the conduct of a non-member on the reservation (in this
through civil adjudicatory authority to hear a tort claim by an individual member
against a non-member) only exists “to the extent necessary to protect tribal self-
government [and] to control internal relations” and must derive from “the tribe’s
authority to set conditions on entry, preserve its government, or control internal

relations.”

% 1d at 332. (citations omitted). The Court had previously explained, “[W]hat is necessary to
protect tribal self-government and control internal relations can be understood by looking at the
examples of tribal power to which Montana referred: tribes have authority “[to punish tribal
offenders,] to determine tribal membership, to regulate domestic relations among members, and
to prescribe rules of inheritance for members.” Hicks, 533 U.S. at 360 — 361. (Citations omitted).
37 Id at 337. Emphasis added.
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Scholars have concluded that Plains Commerce’s explanation of the
Montana exceptions means just this. One wrote “Thus, the Court not only
restricted the first exception to non-member conduct, but also seemed to tie the
consensual relation exception to instances where tribal jurisdiction is needed for
tribal self-government.®

The narrowness of the exception is further buttressed by the fact no federal
court has ever held that a tribal court had jurisdiction over a non-member in an
individual tribal member’s tort suit for money damages under the consensual
relationship exception.* Yet the majority panel decision reads these requirements
out of the exception in favor of the expansive holding that tribal courts as a matter
of law have jurisdiction over non-members for all disputes arising out of all
consensual relationships with members.

The panel decision pays only lip service to Montana’s broad rule and narrow
exceptions. This is made readily apparent by comparing the decision’s recitation of
the law to its holding. When explaining the analysis for determining tribal court

jurisdiction over tort claims, the decision states, “In considering regulation through

3% Alex Tallchief Skibine, Tribal Sovereign Interests Beyond The Reservation Borders 12 LEwis
& CLARK L. REV. 1003, 1011- 1012 (2008). See also Paul A. Banker and Christopher Grgurich,
The Plains Commerce Bank Decision And Its Further Narrowing Of The Montana Exceptions As
Applied To Tribal Court Jurisdiction Over Non-Member Defendants, 36 WM. MITCHELL L. REV.
565, 586 - 589 (2009-2010).

%9 Every case to hold that a tribal court had jurisdiction over a non-member under the consensual
relationship exception has involved the tribe, not an individual member, as a party.

10
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tort law, ‘courts applying Montana should not simply consider the abstract
elements of the tribal claim at issue, but must focus on the specific nonmember
conduct alleged, taking a functional view of the regulatory effect of the claim on
the nonmember.””*° Yet, when analyzing the tribal court’s jurisdiction, the decision
dismisses the specific and instead relies on “the abstract elements of the tribal
claim at issue.”

[A]t a higher level of generality, the ability to regulate

the working conditions (particularly as pertains to health

and safety) of tribe members employed on reservation

land is plainly central to the tribe’s power of self-

government. Nothing in Plains Commerce requires a
focus on the highly specific rather than the general.

The panel could not focus on the specific conduct at issue because it
acknowledged the specific conduct would not impact the internal relations of the
tribe or tribal self-rule. “It is hard to imagine how a single employment relationship
between a tribe member and a business could ever have such an impact.”*

The panel then reached a second overly broad conclusion that is directly at
odds with Plains Commerce. The panel concluded,

We agree with the district court’s conclusion that, under
Montana, “disputes arising from member-nonmember or

“% Opinion page 8, citing Attorney’s Process, 609 F.3d at 938. Emphasis added.

! Opinion p. 11. The District Court, whose rule the panel adopted, likewise rejected the
contention that the Does’ tort claim had any impact on tribal government and internal relations.
“....In no sense can it reasonably be said that the Tribal Court’s assuming jurisdiction over the
Does’ claim against Dolgen or Townsend is necessary to protect tribal self-government or
control internal relations.” Dolgen Corp. v. The Mississippi Band of Choctaw Indians, No. 4:08-CV-22,
2008 WL 5381906, at *3 (S.D. Miss. Dec. 19, 2008).

11
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tribe non member consensual relationships are deemed as
a matter of law to impact tribal rights of self-government
sufficient to permit the exercise of tribal court
jurisdiction to adjudicate such disputes.”*

But in Plains Commerce, the Supreme Court expressly stated that the
existence of a consensual relationship alone is not enough to allow regulation.
[L]Jaws and regulations may be fairly imposed on
nonmembers only if the nonmember has consented,
either expressly or by his actions. Even then, the
regulation must stem from the tribe’s inherent sovereign

authority to set conditions on entry, preserve tribal self-
government, or control internal relations.*

The decision’s conclusion that all disputes based on all consensual
relationships triggers tribal court jurisdiction completely ignores these
requirements. At no point does the panel decision explain how the tribal court’s
exercise of jurisdiction over the Does’ tort claim stems from the tribe’s “authority
to set conditions on entry, preserve tribal self-government, of control internal
relations.” It does not because it cannot.

The lack of tribal court jurisdiction does not inhibit the tribe’s ability to “to
regulate the working conditions (particularly as pertains to health and safety) of
tribe members employed on reservation.”* The tribe exercised its power of

exclusion to forever ban Mr. Townsend from the reservation. If the tribe believed

%2 Opinion p. 11.
*3 Plains Commerce at 337. Emphasis added.
* Opinion p. 11.

12
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the operation of the Dollar General store posed any other risk to the safety and
health of the tribe’s members, it could have sought the same remedy against Dollar
General. Nor does the tribal court’s lack of jurisdiction foreclose Mr. Doe’s right to
seek monetary compensation for the alleged wrongs. He could have brought his
claim in state court in Mississippi where there is no jurisdictional issue. But
providing a forum for individual members to sue non-members in tort for money
damages simply does not “set conditions on entry, preserve tribal self-government,
of control internal relations.” As such, tribal court jurisdiction does not exist.

1. CONCLUSION

Montana sets forth a clear default rule: tribal courts do not have jurisdiction
over non-members. It then carves out two narrow exceptions, both of which are
necessarily constricted by the fundamental rule that any exercise of tribal power is
limited to that which is “necessary to protect tribal self-government or to control
internal relations....” Both the District Court and the panel concluded that the
alleged conduct being regulated by the Doe’s tort claim for money damages, the
alleged sexual assault, does not implicate tribal governance or internal relations. As
such, tribal court jurisdiction does not exist under Montana and Plains Commerce.

More importantly, the rule of law announced in this case, that tribal courts
have jurisdiction as a matter of law to hear all disputes arising out of all consensual

relationships between members and non-members, has a real impact on the

13
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millions of individuals visiting or doing business on the seven reservations with
tribal courts in this jurisdiction. This decision subjects all those individuals to tribal
court jurisdiction for any civil claims that may arise out of their activities on the
reservations. The import alone, regardless of the final outcome of this particular
case, demands the attention of the full court.

Respectfully submitted this 17" day of October 2013.

s/[Edward F. Harold
EDWARD F. HAROLD

La. Bar No. 21672
Fisher & Phillips L.L.P.
201 St. Charles Ave., Suite 3710
New Orleans, LA 70170
Telephone: (504) 522-3303
Facsimile: (504) 529-3850
Email: eharold@laborlawyers.com

COUNSEL FOR
PLAINTIFF/APPELLANTS
DOLGENCORP, LLC. AND
DOLLAR GENERAL
CORPORATION

14
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FOR THE FIFTH CIRCUIT United States Court of Appeals

Fifth Circuit

FILED
October 3, 2013

No. 12-60668 Lyle W. Cayce
Clerk

DOLGENCORP, INC. and DOLLAR GENERAL CORP.

Plaintiffs - Appellants
V.

THE MISSISSIPPI BAND OF CHOCTAW INDIANS; THE TRIBAL COURT
OF THE MISSISSIPPI BAND OF CHOCTAW INDIANS; CHRISTOPHER A.
COLLINS, in his official capacity; JOHN DOE, a minor, by and through his
parents and next friends JOHN DOE SR. AND JANE DOE

Defendants - Appellees

Appeal from the United States District Court for the
Southern District of Mississippi

Before SMITH, HAYNES, and GRAVES, Circuit Judges.
JAMES E. GRAVES, JR., Circuit Judge:

Dolgencorp, Inc. and Dollar General Corp. (collectively “Dolgencorp”)
brought an action in the district court seeking to enjoin John Doe, a member of
the Mississippi Band of Choctaw Indians, and other defendants (collectively “the
tribal defendants”) from adjudicating tort claims against Dolgencorp in the
Choctaw tribal court. The district court denied Dolgencorp’s motion for
summary judgment and granted summary judgment in favor of the tribal
defendants, concluding that the tribal court may properly exercise jurisdiction

over Doe’s claims. Because we agree that Dolgencorp’s consensual relationship
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with Doe gives rise to tribal court jurisdiction over Doe’s claims under Montana
v. United States, 450 U.S. 544, 564-66 (1981), we AFFIRM the district court’s
judgment.

BACKGROUND

Dolgencorp operates a Dollar General store on the Choctaw reservation in
Mississippl. The store sits on land held by the United States in trust for the
Mississippi Band of Choctaw Indians, and operates pursuant to a lease
agreement with the tribe and a business license issued by the tribe. At all
relevant times, Dale Townsend was the store’s manager. The tribe operates a
job training program known as the Youth Opportunity Program (“YOP”), which
attempts to place young tribe members in short-term, unpaid positions with local
businesses for educational purposes. In the spring of 2003, Townsend, in his
capacity as manager of the store, agreed to participate in the YOP. Pursuant to
this program, John Doe, a thirteen-year-old tribe member, was assigned to the
Dollar General store. Doe alleges that Townsend sexually molested him while
he was working at the Dollar General store.

In January 2005, Doe sued Dolgencorp and Townsend in tribal court. Doe
alleges that Dolgencorp is vicariously liable for Townsend’s actions, and that
Dolgencorp negligently hired, trained, or supervised Townsend. Doe further
alleges that the assault has caused him severe mental trauma, and seeks “actual
and punitive damages in a sum not less than 2.5 million dollars.”

Dolgencorp and Townsend filed motions in the tribal court seeking to
dismiss Doe’s claims based on lack of subject-matter jurisdiction. The tribal
court denied both motions. Both parties petitioned the Choctaw Supreme Court
for interlocutory review of the lower court’s order denying the motions to
dismiss. Under an analysis based on Montana v. United States, 450 U.S. 544
(1981), the Choctaw Supreme Court held that subject-matter jurisdiction existed
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as to both Dolgencorp and Townsend and therefore dismissed the appeal,
remanding the case to the lower court.

On March 10, 2008, Dolgencorp and Townsend filed an action in the U.S.
District Court for the Southern District of Mississippl against the tribal
defendants. Dolgencorp and Townsend allege that the tribal court lacks
jurisdiction over them in the suit filed by Doe and seek to enjoin the prosecution
of Doe’s suit in tribal court. Dolgencorp and Townsend each filed a subsequent
motion for a temporary restraining order and a preliminary injunction.

The district granted Townsend’s motion but denied Dolgencorp’s motion.
The district court reasoned that “[i]f John Doe performed services for Dolgen
that had value to Dolgen such that Dolgen enjoyed a commercial benefit from its
agreement to allow his placement in its store, then it would be reasonable to
conclude that there existed the kind of consensual relationship required by
Montana’s first exception.”* Dolgen Corp., Inc. v. Mississippi Band of Choctaw
Indians, No. 4:08CV22, 2008 WL 5381906, at *5 (S.D. Miss. Dec. 19, 2008). The
district court found no evidence as to “whether Dolgen’s participation was
essentially gratuitous or whether it received a commercial benefit from the
arrangement.” Id. at *6. Accordingly, the district court held that Dolgencorp
had not carried its burden of establishing likely success on the merits (i.e.
showing that the first Montana exception does not apply). Id. The district court
also rejected Dolgencorp’s argument that Doe’s lawsuit has no nexus to the
alleged consensual relationship between Dolgencorp and the tribe regarding the

YOP. Id. However, the district court held that because Townsend personally

! As explained more fully below, Montana and its progeny provide two exceptions to the
general rule that Indian tribes cannot exercise civil jurisdiction over non-members. The first
Montana exception, also known as the consensual relationship exception, provides that a tribe
may regulate conduct that has a nexus to some consensual relationship between the non-
member and the tribe or its members.
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had not entered into any consensual relationship with either the tribe or Doe,
the tribal court had no jurisdiction over him. Id. at *7.

Dolgencorp and the tribal defendants subsequently filed cross motions for
summary judgment. In its order granting the tribal defendants’ motion and
denying Dolgencorp’s motion, the district court explained:

It now appears undisputed that Dale Townsend, purportedly on
behalf of Dolgen, agreed with the Tribe to participate in the Tribal
Youth Opportunity Program, and that based on such agreement,
John Doe was placed in the Dollar General store under Townsend’s
direct supervision. Doe did not thereby become an employee of
Dolgen, but he functioned as an unpaid intern or apprentice,
receiving job training from Dolgen and in turn provid[ing] free labor
to Dolgen for the period of his assignment. In the court’s opinion, as
a consequence of this arrangement, Dolgen implicitly consented to
the jurisdiction of the Tribe with respect to matters connected to
this relationship.

Dolgencorp Inc. v. Mississippi Band of Choctaw Indians, 846 F. Supp. 2d 646,
650 (S.D. Miss. 2011) (footnote omitted). The district court further held that
Doe’s tort claims, “being based on Townsend’s alleged molestation of John Doe
during his tenure at the store, arise directly from this consensual relationship
so that the requirement of a sufficient nexus between the consensual
relationship and exertion of tribal authority is satisfied.” Id.

The district court also rejected Dolgencorp’s argument, based on Plains
Commerce Bank v. Long Family Land and Cattle Co., Inc., 554 U.S. 316 (2008),
that “the consensual relationship exception does not support tribal jurisdiction
since the nonmember conduct at issue does not implicate tribal governance or
internal relations.” Dolgencorp, 846 F. Supp. 2d at 650-51. The district court
explained:

The parties disagree as to the meaning and import of Plains
Commerce Bank with respect to the first Montana exception.
Plaintiffs submit that under the Court’s interpretation of the
exception in Plains Commerce Bank,no longer will every consensual
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relationship between a nonmember and a tribal member occurring
on the reservation be sufficient to establish tribal jurisdiction over
claims with a nexus to that relationship; rather, only those
consensual relationships that are evaluated and determined to have
an impact on tribal self governance or internal relations will trigger
tribal jurisdiction. Plaintiffs contend that since the consensual
relationship here involved does not implicate tribal self-governance
or internal relations, then the exception does not apply and there
can be no basis for tribal jurisdiction.

Defendants, on the other hand, maintain that nothing in
Plains Commerce Bank altered the basic Montana framework and
that to establish applicability of the consensual relationship
exception, no showing is required to be made beyond the existence
of the consensual relationship which supports a finding of consent
to tribal jurisdiction, and the nexus between the consensual
relationship and exertion of tribal authority. According to
defendants, it is implicit in Montana and its progeny that the right
of Indian tribes to self governance includes the right to adjudicate
civil disputes arising from voluntary consensual relationships
between tribes and their members and nonmembers. That 1s,
disputes arising from member-nonmember or tribe-nonmember
consensual relationships are deemed as a matter of law to impact
tribal rights of self-government sufficient to permit the exercise of
tribal court jurisdiction to adjudicate such disputes.

Id. at 652-53 (footnote omitted). The district court agreed with the tribal
defendants’ position, stating that “although a number of post-Plains Commerce
Bank cases have considered the consensual relationship exception, none has
1dentified the additional showing advocated by plaintiffs as a prerequisite to its
application.” Id. at 6563-54 & n.3. Accordingly, the district court concluded that
tribal court jurisdiction was permitted under the first Montana exception. Id.
at 654.

Dolgencorp appealed. Dolgencorp does not contend that there are disputed
questions of material fact; instead, it argues that the district court erred in its
legal determination that the Montana consensual relationship exception was

satisfied.
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DISCUSSION

This case deals with the inherent sovereign authority of Indian tribes.
Indian tribes can be viewed as independent sovereign communities that have
lost some aspects of sovereignty. See, e.g., United States v. Wheeler, 435 U.S.
313, 322-23 (1978).

The sovereignty that the Indian tribes retain is of a unique and
limited character. It exists only at the sufferance of Congress and
1s subject to complete defeasance. But until Congress acts, the
tribes retain their existing sovereign powers. In sum, Indian tribes
still possess those aspects of sovereignty not withdrawn by treaty or
statute, or by implication as a necessary result of their dependent
status.

Id. at 323. The Supreme Court has recognized that “both the tribes and the
Federal Government are firmly committed to the goal of promoting tribal self-
government, a goal embodied in numerous federal statutes.” New Mexico v.
Mescalero Apache Tribe, 462 U.S. 324, 334-35 (1983). Moreover, “[t]ribal courts
play a vital role in tribal self-government, . . . and the Federal Government has
consistently encouraged their development.” lowa Mut. Ins. Co. v. LaPlante, 480
U.S. 9, 14-15 (1987).

Generally, Indian tribes retain the power to govern themselves and to
control relations between members of the tribe. See Wheeler, 435 U.S. at 326.
On the other hand, “by virtue of their dependent status,” Indian tribes have been
largely divested of control over external relations; i.e. “relations between an
Indian tribe and nonmembers of the tribe.” See id. In other words, “exercise of
tribal power beyond what is necessary to protect tribal self-government or to
control internal relations is inconsistent with the dependent status of the tribes,

and so cannot survive without express congressional delegation.” Montana, 450

U.S. at 564.
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In Montana, the Supreme Court recognized that generally, “the inherent
sovereign powers of an Indian tribe do not extend to the activities of
nonmembers of the tribe.” 450 U.S. at 565. However, the Court explained:

To be sure, Indian tribes retain inherent sovereign power to exercise
some forms of civil jurisdiction over non-Indians on their
reservations, even on non-Indian fee lands. A tribe may regulate,
through taxation, licensing, or other means, the activities of
nonmembers who enter consensual relationships with the tribe or
1ts members, through commercial dealing, contracts, leases, or other
arrangements.”

Id. The Court later held that “Montana’s consensual relationship exception
requires that the tax or regulation imposed by the Indian tribe have a nexus to
the consensual relationship itself.” Atkinson Trading Co., Inc. v. Shirley, 532
U.S. 645, 656 (2001). Despite the limitations recognized in Montana and
subsequent cases, the Court has consistently acknowledged that “[t]ribal
authority over the activities of non-Indians on reservation lands is an important
part of tribal sovereignty.” lIowa Mut., 480 U.S. at 18.

“[W]here tribes possess authority to regulate the activities of nonmembers,
civil jurisdiction over disputes arising out of such activities presumptively lies
in the tribal courts.” Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997)
(quotation and brackets omitted). A tribe’s regulation of nonmember conduct
through tort law is analyzed under the Montana framework. See, e.g., Attorney’s
Process & Investigation Services, Inc. v. Sac & Fox Tribe, 609 F.3d 927, 938 (8th
Cir. 2010) (“If the Tribe retains the power under Montana to regulate . . .

conduct, we fail to see how it makes any difference whether it does so through

2The Court further held that “[a] tribe may also retain inherent power to exercise civil
authority over the conduct of non-Indians on fee lands within its reservation when that
conduct threatens or has some direct effect on the political integrity, the economic security,
or the health or welfare of the tribe.” Montana, 450 U.S. at 566. Because the tribal
defendants do not argue that this second exception is applicable here, we do not consider it
further.
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precisely tailored regulations or through tort claims . . . .”); Philip Morris USA,
Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 939 (9th Cir. 2009) (“The
Montana framework is applicable to tribal adjudicative jurisdiction, which
extends no further than the Montana exceptions.”).? In considering regulation
through tort law, “courts applying Montana should not simply consider the
abstract elements of the tribal claim at issue, but must focus on the specific
nonmember conduct alleged, taking a functional view of the regulatory effect of
the claim on the nonmember.” Attorney’s Process, 609 F.3d at 938.

Dolgencorp presents several arguments as to why tribal court jurisdiction
over Doe’s tort claims is not justified under the Montana consensual relationship
exception.
I. Commercial relationship

Under Montana, a tribe may regulate “the activities of nonmembers who
enter consensual relationships with the tribe or its members, through
commercial dealing, contracts, leases, or other arrangements.” 450 U.S. at 565
(emphasis added). Relying on a single repudiated appellate opinion, Dolgencorp

(143

argues that “other arrangements’ . . . also must be of a commercial nature.”
Boxx v. Long Warrior, 265 F.3d 771, 776 (9th Cir. 2001); see Smith v. Salish

Kootenai College, 434 F.3d 1127, 1137 n.4 (9th Cir. 2006) (en banc) (disapproving

® The dissenting opinion suggests that “[b]efore today, no circuit court has upheld
Indian-court jurisdiction, under Montana’s first exception, over a tort claim against a
nonmember defendant.” However, every circuit court to consider the question —including the
Fifth Circuit — has either held or assumed that tribal courts may exercise jurisdiction over tort
claims against non-members under the first Montana exception. See, e.g., Bank One, N.A. v.
Shumake, 281 F.3d 507, 509-12 & n.13 (5th Cir. 2002) (finding colorable tribal court
jurisdiction over fraud claims by Choctaw tribe members against a non-member bank based
on the first Montana exception, such that tribal exhaustion was required). No circuit court
has held that such tort claims are not allowed or suggested that they should be treated
differently from other types of regulation of non-member conduct. Furthermore, no circuit
court has held that tribal court tort jurisdiction over a non-member is allowed under the first
Montana exception only where such jurisdiction is shown in that specific case to be necessary
to protect tribal self-government or to control internal relations.

8
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of this language in Boxx). In other words, Dolgencorp argues that
noncommercial relationships do not give rise to tribal jurisdiction under the first
Montana exeption. We decline to impose such a restriction, which does not
appear to be supported by any compelling rationale. Moreover, such a
requirement would be easily satisfied in this case. Although Doe worked for only
a brief time at the Dollar General store and was not paid, he was essentially an
unpaid intern, performing limited work in exchange for job training and
experience. This is unquestionably a relationship “of a commercial nature.”
II. Nexus

Dolgencorp argues that there is no nexus between its participation in the
YOP and Doe’s tort claims. We disagree. The conduct for which Doe seeks to
hold Dolgencorp liable is its alleged placement, in its Dollar General store
located on tribal lands, of a manager who sexually assaulted Doe while he was
working there. This conduct has an obvious nexus to Dolgencorp’s participation
in the YOP. In essence, a tribe that has agreed to place a minor tribe member
as an unpaid intern in a business located on tribal land on a reservation is
attempting to regulate the safety of the child’s workplace. Simply put, the tribe
1s protecting its own children on its own land. It is surely within the tribe’s
regulatory authority to insist that a child working for a local business not be
sexually assaulted by the employees of the business. The fact that the
regulation takes the form of a tort duty that may be vindicated by individual
tribe members in tribal court makes no difference. See, e.g., Attorney’s Process,
609 F.3d at 938. To the extent that foreseeability is relevant to the nexus issue,
as Dolgencorp suggests, it is present here. Having agreed to place a minor tribe

member in a position of quasi-employment on Indian land in a reservation, it
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would hardly be surprising for Dolgencorp to have to answer in tribal court for
harm caused to the child in the course of his employment.*

Dolgencorp confuses the merits of Doe’s case with the question of tribal
jurisdiction. It may very well be that Dolgencorp did not do, or fail to do,
anything that would cause it to be held liable to Doe. The nexus component of
the tribal jurisdiction question, however, centers on the nexus between the
alleged misconduct and the consensual action of Dolgencorp in participating in
the YOP.

III. The effect of Plains Commerce

Dolgencorp argues that Plains Commerce narrowed the Montana
consensual relationship exception, allowing tribes to regulate consensual
relationships with nonmembers only upon a showing that the specific
relationships “implicate tribal governance and internal relations.” In Plains
Commerce, 554 U.S. at 334-35, the Supreme Court described the Montana

consensual relationship exception as follows:

* The dissenting opinion suggests that the nexus is insufficient here because
“Dolgencorp could not have anticipated that its consensual relationship with Doe would
subject it to any and all tort claims actionable under tribal law.” We are not concerned here
with “any and all tort claims actionable under tribal law.” Doe has brought two specific
claims, both of which are based on the alleged sexual molestation of a child by a store
manager. We suspect that Dolgencorp could have easily anticipated that such a thing would
be actionable under Choctaw law. Accordingly, under the facts of this case, we need not reach
the hypothetical factual scenarios posited by the dissenting opinion.

Furthermore, we do not agree that tribal law and tribal court are entirely unfamiliar
to Dolgencorp. For example, in its commercial lease agreement, Dolgencorp agrees to “comply
with all codes and requirements of all tribal and federal laws and regulations” pertaining to
the leased premises. The agreement also provides that it “shall be construed according to the
laws of the Mississippi Band of Choctaw Indians and the state of Mississippi” and that it “is
subject to the Choctaw Tribal Tort Claims Act.” Finally, the agreement provides that
“[e]xclusive venue and jurisdiction shall be in the Tribal Court of the Mississippi Band of
Choctaw Indians.” Although we do not consider whether the lease agreement in itself would
have a sufficient nexus to support tribal court jurisdiction over Doe’s tort claims, we highlight
this agreement to show that a business operating on Indian land in a reservation is unlikely
to be surprised by the possibility of being subjected to tribal law in tribal court.

10
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The logic of Montana is that certain activities on non-Indian fee
land (say, a business enterprise employing tribal members) or
certain uses (say, commercial development) may intrude on the
internal relations of the tribe or threaten self-rule. To the extent
they do, such activities or land uses may be regulated. Put another
way, certain forms of nonmember behavior, even on non-Indian fee
land, may sufficiently affect the tribe as to justify tribal oversight.
While tribes generally have no interest in regulating the conduct of
nonmembers, then, they may regulate nonmember behavior that
1mplicates tribal governance and internal relations.

(citation and parenthetical omitted). The Court further stated:

[Indian] laws and regulations may be fairly imposed on
nonmembers only if the nonmember has consented, either expressly
or by his actions. Even then, the regulation must stem from the
tribe’s inherent sovereign authority to set conditions on entry,
preserve tribal self-government, or control internal relations. See
Montana, 450 U.S., at 564, 101 S.Ct. 1245.

Id. at 337.

We do not interpret Plains Commerce to require an additional showing
that one specific relationship, in itself, “intrude[s] on the internal relations of the
tribe or threaten[s] self-rule.” It is hard to imagine how a single employment
relationship between a tribe member and a business could ever have such an
impact. On the other hand, at a higher level of generality, the ability to regulate
the working conditions (particularly as pertains to health and safety) of tribe
members employed on reservation land is plainly central to the tribe’s power of
self-government. Nothing in Plains Commerce requires a focus on the highly
specific rather than the general. We agree with the district court’s conclusion
that, under Montana, “disputes arising from member-nonmember or tribe-
nonmember consensual relationships are deemed as a matter of law to impact
tribal rights of self-government sufficient to permit the exercise of tribal court

jurisdiction to adjudicate such disputes.”

11
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Dolgencorp notes the statement in Plains Commerce that “a business
enterprise employing tribal members . .. may intrude on the internal relations
of the tribe or threaten self-rule,” and that “[t]o the extent [it does], [its]
activities . . . may be regulated.” 554 U.S. at 334-35 (emphasis added). This
statement expresses nothing more than the uncontroversial proposition that a
tribe cannot impose any conceivable regulation on a business simply because it
1s operating on a reservation and employing tribe members. However, such a
limitation 1s already built into the first Montana exception. Under that
exception, the tribe may only regulate activity having a logical nexus to some
consensual relationship between a business and the tribe or its members. See,
e.g., Philip Morris, 569 F.3d at 941 (“The mere fact that a nonmember has some
consensual commercial contacts with a tribe does not mean that the tribe has
jurisdiction over all suits involving that nonmember, or even over all such suits
that arise within the reservation; the suit must also arise out of those consensual
contacts.”).

Our conclusion is strengthened by the fact that since Plains Commerce was
decided, no court has, despite finding a consensual relationship with a nexus to
a tribal regulation, rejected tribal jurisdiction because the relationship did not

95

“Implicate tribal governance and internal relations.”” We also note that any
discussion in Plains Commerce of tribal authority to regulate nonmember
conduct under Montana is dicta; its result is based on a holding that Montana

does not allow a tribe to regulate the sale of land owned by a non-member. See,

> Two district court opinions have suggested that such an additional showing is
necessary but have not relied on its absence to reject tribal jurisdiction. Salt River Project
Agricultural Improvement and Power District v. Lee, No. 08-CV-8028, 2013 WL 321884 at *13-
15 (D. Az. Jan. 28, 2013) (finding the first Montana exception applicable and stating that
“regulating employment implicates the tribe’s sovereign authority to control internal
relations”); Rolling Frito-Lay Sales LP v. Stover, No. 11-CV-1361, 2012 WL 252938 at *4 (D.
Az. Jan. 26, 2012) (rejecting tribal court jurisdiction based on a lacking nexus between the
consensual relationship and the tort claim).

12
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e.g., Plains Commerce, 554 U.S. at 340 (“Montana provides that, in certain
circumstances, tribes may exercise authority over the conduct of nonmembers,
even if that conduct takes place on non-Indian fee land. But conduct taking
place on the land and the sale of the land are two very different things.”).
IV. Off-reservation conduct

Dolgencorp argues that Doe failed to adequately allege and prove that
Dolgencorp’s negligent hiring, training, or supervision of Townsend occurred on

the reservation.” However, Dolgencorp failed to present this argument either to

6 The dissenting opinion, relying on law review articles and dicta from Plains
Commerce, would adopt a “profoundly narrow” interpretation of the Montana consensual
relationship exception. As the dissent all but admits, this would read the first Montana
exception out of existence. If regulation of some consensual relationship is necessary to protect
tribal self-government or to control internal relations, it would seem to fall necessarily within
the second Montana exception, which allows tribes to regulate non-member conduct that
“threatens or has some direct effect on the political integrity, the economic security, or the
health or welfare of the tribe.” Montana, 450 U.S. at 566.

This highly restrictive interpretation appears to be largely driven by the concern that
subjecting non-members to the jurisdiction of tribal courts will violate their due process rights,
a concern we find to be exaggerated. It is true that “the Bill of Rights and the Fourteenth
Amendment do not of their own force apply to Indian tribes.” Nevada v. Hicks, 533 U.S. 353,
383 (2001) (Souter, J., concurring). However, the Indian Civil Rights Act of 1968 imposes
numerous constraints on Indian tribes, including a provision that no tribe may “deny to any
person within its jurisdiction the equal protection of its laws or deprive any person of liberty
or property without due process of law.” 25 U.S.C. § 1302(a)(8). Although the interpretation
of this statute may not precisely track the Supreme Court’s interpretation of the analogous
constitutional language, see id. at 384, we have no reason to believe that this results in
injustice to litigants. While hypothesizing about potential unfairness in a tribal court, neither
Dolgencorp nor the dissenting opinion points to any actual unfairness in the procedures of this
particular tribal court.

" Although the Supreme Court has never explicitly held that Indian tribes lack inherent
authority to regulate nonmember conduct that takes place outside their reservations, this is
at least strongly implied. For example, Plains Commerce states that “Montana and its
progeny permit tribal regulation of nonmember conduct inside the reservation that implicates
the tribe’s sovereign interests.” 554 U.S. at 332 (emphasis added and removed); see also Philip
Morris, 569 F.3d at 938 (“The jurisdiction of tribal courts does not extend beyond tribal
boundaries.”); Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 133 F.3d 1087, 1091-92 (8th
Cir. 1998) (“Neither Montana nor its progeny purports to allow Indian tribes to exercise civil
jurisdiction over the activities or conduct of non-Indians occurring outside their reservations.”);
but see DISH Network Service L.L.C. v. Laducer, 725 F.3d 877, 884 (8th Cir. 2013) (“Even if

13
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the district court or to the tribal courts. “Under this Circuit’s general rule,
arguments not raised before the district court are waived and will not be
considered on appeal unless the party can demonstrate ‘extraordinary
circumstances.” Ag Acceptance Corp. v. Veigel, 564 F.3d 695, 700 (5th Cir.
2009). Because Dolgencorp has not demonstrated extraordinary circumstances,
we decline to consider this argument for the first time on appeal.

Dolgencorp notes that a tribal court’s jurisdiction over a nonmember is an
issue of subject-matter jurisdiction. See Nevada v. Hicks, 533 U.S. 346, 367 n.8.
Dolgencorp further notes that because the “concept of subject-matter jurisdiction
... can never be forfeited or waived . . . [,] defects in subject-matter jurisdiction
require correction regardless of whether the error was raised in district court.”
United States v. Cotton, 535 U.S. 625, 630 (2002). Dolgencorp therefore contends
that arguments pertaining to the tribal court’s lack of jurisdiction can never be
waived.

Although it is true that defects in federal subject-matter jurisdiction
cannot be waived in a federal case, a federal court has no independent obligation
to “correct” a tribal court’s lack of subject-matter jurisdiction over another case.
Dolgencorp, as a plaintiff, must set forth a meritorious case to enjoin the tribal
court proceedings based on lack of subject-matter jurisdiction. If it fails to
present its arguments at the appropriate time, they are generally waived.

V. Punitive damages

Dolgencorp argues that the tribal court lacks jurisdiction over Doe’s claims
because Doe seeks punitive damages. Because the inherent sovereign authority
of Indian tribes does not include criminal jurisdiction over non-Indians, Indian

tribes “do not have inherent jurisdiction to try and to punish non-Indians.”

the alleged abuse of process tort occurred off tribal lands, jurisdiction would not clearly be
lacking in the tribal court because the tort claim arises out of and is intimately related to
DISH’s contract with Brian and that contract relates to activities on tribal land.”).

14
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Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 195, 212 (1978). Dolgencorp
argues, based on Oliphant, that Indian tribes likewise have no jurisdiction to
1mpose civil punitive damages on a nonmember. Dolgencorp notes that “the Bill
of Rights and the Fourteenth Amendment do not of their own force apply to
Indian tribes.” Hicks, 533 U.S. at 383 (Souter, J., concurring). Dolgencorp also
notes that an award of punitive damages may implicate constitutional
protections against excessive punishment, in that “grossly excessive” punitive
damages awards violate the Due Process Clause of the Fourteenth Amendment.
BMW of North America v. Gore, 517 U.S. 559, 568 (1996). Dolgencorp therefore
argues: “Because these protections are not present in tribal court, federal
recognition of tribal jurisdiction over non-Indians in claims for punitive damages
would in and of itself violate the Due Process clause. The federal government
simply cannot waive a citizen’s constitutional right by making them subject to
the jurisdiction of a court where constitutional rights do not apply.”
Dolgencorp identifies no authority applying Oliphant in the context of civil
punitive damages or otherwise holding that Indian tribes are categorically
prohibited from imposing punitive damages on nonmembers. Although punitive
damages share many characteristics of criminal punishment, they are distinct;
for example, punitive damages in civil cases do not invoke double jeopardy
concerns. See, e.g., Hudson v. United States, 522 U.S. 93, 103 (1997) (a penalty
that is “civil in nature” does not implicate double jeopardy). Furthermore,
Dolgencorp’s broader argument simply proves too much. If the federal
government could never “waive a citizen’s constitutional right” by subjecting him
to the jurisdiction of a court lacking full constitutional protections, a non-Indian
could never be subjected to tribal court jurisdiction. Yet the Supreme Court has
acknowledged that by entering certain consensual relationships with Indian
tribes, a nonmember may implicitly consent to jurisdiction in a tribal court that

operates differently from federal and state courts. Accordingly, we conclude that
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the availability of punitive damages has no effect on the tribal court’s

jurisdiction over Doe’s claims against Dolgencorp.

AFFIRMED.
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JERRY E. SMITH, Circuit Judge, dissenting:

For the first time ever, a federal court of appeals upholds Indian tribal-
court tort jurisdiction over a non-Indian, based on a consensual relationship,
without a finding that jurisdiction is “necessary to protect tribal self-government
or to control internal relations.” Montana v. United States, 450 U.S. 544, 564
(1981). The majority’s alarming and unprecedented holding far outpaces the
Supreme Court, which has never upheld Indian jurisdiction over a nonmember
defendant.

This ruling profoundly upsets the careful balance that the Supreme Court
has struck between Indian tribal governance, on the one hand, and American
sovereignty and the constitutional rights of U.S. citizens, on the other hand. The
majority’s bold announcement is conspicuous for its audacity, given that this

court hears few Indian cases and decides little Indian law. I respectfully dissent.

L.

The majority pays only lip service to, but does not heed, the Supreme
Court’s guidance that “exercise of tribal power beyond what is necessary to pro-
tect tribal self-government or to control internal relations is inconsistent with
the dependent status of the tribes, and so cannot survive without express con-

2

gressional delegation.” Id. One manifestation of that maxim is that Indian
tribes lack “inherent sovereign authority to exercise criminal jurisdiction over
non-Indians.” Id. at 565 (citing Oliphant v. Suquamish Indian Tribe, 435 U.S.
191 (1978)). Absent express congressional delegation, therefore, store manager
Townsend could not have been criminally prosecuted in tribal court for the

alleged molestation of John Doe.’

L Cf. Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997) (“As to nonmembers . . . a
(continued...)
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The principle on which Oliphant relies, moreover, “support[s] the general
proposition that the inherent sovereign powers of an Indian tribe do not extend
to the activities of nonmembers of the tribe.” Id. Although the Supreme Court
has not yet explicitly adopted an Oliphant-like rule for civil cases, it has “never
held that a tribal court had jurisdiction over a nonmember defendant.” Nevada
v. Hicks, 533 U.S. 353, 358 n.2 (2001). It remains an open question whether
there are any circumstances under which the Court would find that a tribal
court retains civil jurisdiction over a non-Indian defendant such as Dolgencorp.”

The civil action here—an ordinary tort action, despite the seriousness of
the alleged offense—comes nowhere close to implicating Indian self-government
or internal tribal relations.? It is therefore easy to conclude that any putative
exception to the well-established restriction on jurisdiction over non-Indian
defendants could never extent to the instant facts. Even assuming arguendo
that the Supreme Court would recognize an exception, the logic and structure
of Montana dictate that its exceptions apply only where adjudicatory or regula-
tory authority “is needed to preserve the right of reservation Indians to make

their own laws and be ruled by them.” The Court recently reiterated the limited

! (...continued)
tribe’s adjudicative jurisdiction does not exceed its legislative jurisdiction.”).

2 See Hicks, 533 U.S. at 358 n.2; see also Jesse Sixkiller, Procedural Fairness:
Ensuring Tribal Civil Jurisdiction After Plains Commerce Bank, 26 ARIZ. J. INT'L & COMP. L.
779, 797 (2009) (“[T)he Court seems to be inching toward an Oliphant-like rule based on
fairness to nonmembers . . . .”).

3 The majority’s unsupported statement that “the ability to regulate the working condi-
tions (particularly as pertains to health and safety) of tribe members employed on reservation
land is plainly central to the tribe’s power of self-government” is—in addition to being alarm-
ing for its breadth—nothing more than the majority’s ipse dixit.

* Strate, 520 U.S. at 459 (internal quotation marks omitted). Although TTEA v. Ysleta

del Sur Pueblo, 181 F.3d 676, 684 (5th Cir. 1999), relied on Iowa Mutual Insurance Co. v.
LaPlante, 480 U.S. 9, 18 (1987), for the proposition that “civil jurisdiction over nonIndians on
reservation lands ‘presumptively lies in the tribal courts unless affirmatively limited by a spe-
(continued...)

18

18 of 30



Case: 12-60668 Document: 005123223668 Page: 492 Date Filed: 10/03/2013

No. 12-60668

nature of tribal-court jurisdiction over nonmember defendants by making expli-
cit that Montana’s first exception, like its second, “grants Indian tribes nothing
beyond what is necessary to protect tribal self-government or to control internal
relations.”

The majority concedes that “[i]t is hard to imagine how a single employ-
ment relationship between a tribe member and a business could ever have such
animpact.” I agree: Montana and its progeny contemplate a profoundly narrow

scope for tribal-court jurisdiction over nonmembers, not least because “the Bill

4 (...continued)
cific treaty provision or federal statute,” that presumption was abrogated by subsequent
Supreme Court authority. See Hicks, 533 U.S. at 381 (Souter, J., concurring) (“[I]n explaining
and distinguishing Iowa Mutual, we confirmed in Strate what we had indicated in Montana:
that as a general matter, a tribe’s civil jurisdiction does not extend to the ‘activities of non-
Indians on reservation lands,” Iowa Mutual, [480 U.S.] at 18 ... and that the only such activi-
ties that trigger civil jurisdiction are those that fit within one of Montana’s two exceptions.”).

”)

> Atkinson Trading Co. v. Shirley, 532 U.S. 645, 658—59 (2001) (citations and internal
quotation marks omitted); see Plains Commerce Bank v. Long Family Land & Cattle Co., 554
U.S. 316, 332 (2008) (“Montana expressly limits its first exception to the ‘activities of nonmem-
bers,” 450 U.S., at 565 . . ., allowing these to be regulated to the extent necessary ‘to protect
tribal self-government [and] to control internal relations,’” id., at 564.”).

The majority dismisses the relevant language in Plains Commerce Bank as dictum, but
the scholarly consensus agrees that Plains Commerce Bank built on a principle articulated in
Montana and reinforced by its progeny. See, e.g., Sarah Krakoff, Tribal Civil Judicial Juris-
diction over Nonmembers: A Practical Guide for Judges, 81 U. COLO.L.REV. 1187, 1190 (2010)
(“Hicks and Plains Commerce, like Strate, refrained from adopting a categorical prohibition
against tribal civil jurisdiction over nonmembers, but further narrowed the circumstances in
which the Court will approve such exercises of tribal authority.”). Moreover, the claim that
court statements that run contrary to one’s legal assertions can be ignored or avoided as “dic-
tum” or “dicta” is often the last refuge when favorable authority is scant. “Even assuming it
1s dictum, however, we give serious consideration to this recent and detailed discussion of the
law by a majority of the Supreme Court.” Gearlds v. Entergy Servs., Inc., 709 F.3d 448, 452
(5th Cir. 2013). The Supreme Court’s “recent dictum . . . provides the best, though not infalli-
ble, guide to what the law 1s.” Reich v. Cont’l Cas. Co., 33 F. 3d 754, 757 (7th Cir. 1994). As
compared to other dicta, “[d]icta of the Supreme Court are, of course, another matter.” United
States v. Becton, 632 F.2d 1294, 1296 n.3 (5th Cir. 1980). In Gearlds, a recent panel of this
court viewed itself legally bound by Supreme Court dicta to the extent that, despite our rule
of orderliness, it declared prior Fifth Circuit precedent to have been implicitly overruled by
that dicta.
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of Rights and the Fourteenth Amendment do not of their own force apply to
Indian tribes.”® T also agree with the district court that “in no sense can it rea-
sonably be said that the Tribal Court’s assuming jurisdiction over the Does’
claim against Dolgen[corp] . . . 1s necessary to protect tribal self-government or
control internal relations.””

“The Montana rule, therefore, and not its exceptions, applies to this case.”
Strate, 520 U.S. at 459. Doe was free to pursue his claims in the state court open
to all Mississippi tort claimants. Seeid. Because Dolgencorp’s conduct indisput-
ably falls outside the Choctaw Indians’ authority to “protect tribal self-
government or to control internal relations,” Montana, 450 U.S. at 544, the juris-
dictional inquiry should be easily and rightfully at an end.

This court therefore should reverse the district court and render judgment
for Dolgencorp without reaching the first Montana exception. I will address it,
nonetheless, because I also disagree with the majority that there was a legally
sufficient nexus between Dolgencorp’s participation in a short-term, unpaid

internship program and the full body of Indian tort law.

II.

6 Hicks, 533 U.S. at 383 (Souter, J., concurring). As aptly stated by the Chief Justice
of the Supreme Court of the Citizen Potawatomi Nation of Oklahoma, Director of the U.C.L.A.
American Indian Studies Center, and Co-Director of the Native Nations Law and Policy Cen-
ter, “Though seemingly capacious, these two exceptions to the so-called Montana rule have
been construed exceedingly narrowly by subsequent Supreme Court decisions.” Angela R.
Riley, Indians and Guns, 100 GEO.L.J. 1675,1720(2012), excerpted in IX SCHOLARLY PERSPEC-
TIVES 101 (U.C.L.A. School of Law Fall 2013).

" Dolgen Corp. v. The Mississippi Band of Choctaw Indians, No. 4:08-CV-22, 2008 WL
5381906, at *3 (S.D. Miss. Dec. 19, 2008); cf. Strate, 520 U.S. at 457-58 (“Undoubtedly, those
who drive carelessly on a public highway running through a reservation endanger all in the
vicinity, and surely jeopardize the safety of tribal members. But if Montana’s second exception
requires no more, the exception would severely shrink the rule.”).
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Before today, no circuit court has upheld Indian-court jurisdiction, under
Montana’s first exception, over a tort claim against a nonmember defendant.®
That exception provides that “[a] tribe may regulate, through taxation, licensing,
or other means, the activities of nonmembers who enter consensual relationships
with the tribe or its members, through commercial dealing, contracts, leases, or
other arrangements.” Montana, 450 U.S. at 565.

Assuming “the tribal tort at issue here is a form of regulation,” Plains
Commerce Bank, 554 U.S. at 332, “Montana’s consensual relationship exception
requires that [it] have a nexus to the consensual relationship itself,” Atkinson,
532 U.S. at 656. The relevant consensual relationship is Dolgencorp’s voluntary
participation in the Youth Opportunity Program. The majority errantly con-

tends that, “[h]aving agreed to place a minor tribe member in a position of quasi-

8 One recent survey reports only four cases upholding tribal-court jurisdiction over a
non-member defendant, and just two involving tort law. See Krakoff, supra note 5, at 1236.
In McDonald v. Means, 309 F.3d 530 (9th Cir. 2002), the court upheld tribal jurisdiction over
a tort suit that occurred on a Bureau of Indian Affairs road over which the tribe retained gate-
keeping authority. The Ninth Circuit, however, does not acknowledge that Montana’s general
rule applies to non-Indian conduct on reservation trust land. See, e.g., Water Wheel Camp Rec-
reational Area, Inc. v. LaRance, 642 F.3d 802, 813—14, 819 (9th Cir. 2011) (rejecting applica-
tion of Montana but upholding jurisdiction over trespass claim under second exception). Both
the Choctaw Supreme Court and the district court a quo have ruled, in light of dicta in Hicks
and Plains Commerce Bank, that the Ninth Circuit’s narrow application of Montana is incor-
rect, a ruling that the tribal defendants do not challenge.

The only decision from a federal circuit that found tribal-court jurisdiction over a tort
claim against a non-member defendant is Attorney’s Process & Investigation Servs., Inc. v. Sac
& Fox Tribe of Miss. in Iowa, 609 F.3d 927 (8th Cir. 2010), which involved Montana’s second
exception. The court found that defendants’ outrageous alleged conduct—“APT’s armed agents
entered onto tribal trust land without permission of the elected governing body, stormed build-
ings vital to the Tribe’s economy and its self government, committed violent torts against tri-
bal members, forcibly seized sensitive information related to the Tribe’s finances and gaming
operations, and damaged tribal property’—“menace[d] the ‘political integrity, the economic
security, [and] the health [and] welfare’ of the Tribe to such a degree that it ‘imperil[ed] the
subsistence’ of the tribal community.” Id. at 939 (quoting Plains Commerce Bank, 554 U.S.
at 341 (alterations in original)). In DISH Network Service L.L.C. v. Laducer, 725 F.3d 877, 884
(8th Cir. 2013), the court invoked Montana’s first exception in denying a preliminary injunc-
tion against Indian court jurisdiction over an unexhausted tort claim, but the court postponed
“a definitive resolution of the question.”
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employment on Indian land in a reservation, it would hardly be surprising for
Dolgencorp to have to answer in tribal court for harm caused to the child in the
course of his employment.”

That reasoning is foreclosed by Plains Commerce Bank, 554 U.S. at 338.
There is no reason Dolgencorp should could reasonably have anticipated that,
solely on the basis of its participation in a short-term, unpaid internship pro-
gram, it would be subject to the entire—and largely undefined—body of Indian
tribal tort law. As the Supreme Court has “emphasized repeatedly in this con-
text, when it comes to tribal regulatory authority, it is not in for a penny, in for
a Pound.” Id. (citation and internal quotation marks omitted).

The elements of Doe’s claims under Indian tribal law are unknown to Dol-
gencorp and may very well be undiscoverable by it.” Choctaw law expressly
Incorporates, as superior to Mississippi state law, the “customs . . . and usages
of the tribes.” CHOCTAW TRIBAL CODE § 1-1-4. “Where doubt arises as to the cus-
toms and usages of the Tribe, the court may request the advice of persons gen-
erally recognized in the community as being familiar with such customs and
usages.” Id. Although the claims that Doe wishes to press against Dolgencorp
have familiar state-law analogues, the majority’s aggressive holding extends to
the entire body of tribal tort law—including any novel claims recognized by the
Choctaws but not by Mississippi. Cf. Plains Commerce Bank, 554 U.S. at 338.

Because Dolgencorp could not have anticipated that its consensual rela-

tionship with Doe would subject it to any and all tort claims actionable under

9 Even for the tribes and their members, the status of the law may be unknowable in
light of Montana and the tribal reliance on custom and practice, “leaving tribes to wonder as
to the scope of tribal civil jurisdiction over nonmembers operating on non-Indian lands within
Indian Country.” Riley, supra note 6, at 1720. Accord Philip P. Frickey, (Native) American
Exceptionalism in Federal Public Law, 119 HARV. L. REV. 431, 435 (2005) (“Even the Chief
Justice of the North Dakota Supreme Court recently said that, ‘in matters involving jurisdic-
tion on Indian reservations, we often are unable to know what the law is until the United
States Supreme Court tells us what it 1s.”).
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tribal law, there is an insufficient nexus to satisfy Montana’s first exception. For
the majority to hold otherwise raises serious due-process concerns insofar as Dol-
gencorp will be forced to defend Doe’s claims in an unfamiliar forum without the
benefit of constitutional protections.™

Even accepting as accurate that, in the majority’s words, “[i]t is surely
within the tribe’s regulatory authority to insist that [Doe] not be sexually
assaulted by the employees of [Dolgencorp],” it cannot be true that, as the major-
1ty insists, “[t]he fact that the regulation takes the form of a tort duty that may
be vindicated by individual tribe members in tribal court makes no difference.”
Although “a tribe’s adjudicative jurisdiction does not exceed its legislative juris-
diction,” Strate, 520 U.S. at 453, it does not necessarily follow that the two are
coextensive. There are good reasons to construe the former more narrowly: Mon-
tana’s first exception envisages discrete regulations consented to ex ante; the
majority, to the contrary, upholds an unprecedented after-the-fact imposition of
an entire body of tort law based on Dolgencorp’s participation in a brief, unpaid

internship program.

10" Justice Souter explained this serious due-process concern as follows:

The ability of nonmembers to know where tribal jurisdiction begins and
ends, it should be stressed, is a matter of real, practical consequence given
“[t]he special nature of [Indian] tribunals,” which differ from traditional Ameri-
can courts in a number of significant respects. To start with the most obvious
one, it has been understood for more than a century that the Bill of Rights and
the Fourteenth Amendment do not of their own force apply to Indian tribes.
Although the Indian Civil Rights Act of 1968 (ICRA) makes a handful of analo-
gous safeguards enforceable in tribal courts, “the guarantees are not identical,”
and there is a “definite trend by tribal courts” toward the view that they “ha[ve]
leeway in interpreting” the ICRA’s due process and equal protection clauses and
“need not follow the U.S. Supreme Court precedents jot-for-jot.” In any event,
a presumption against tribal-court civil jurisdiction squares with one of the
principal policy considerations underlying Oliphant, namely, an overriding con-
cern that citizens who are not tribal members be “protected . . . from
unwarranted intrusions on their personal liberty.”

Hicks, 533 U.S. at 383—-84 (Souter, J., concurring) (citations omitted).
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And finally, the majority’s pronouncement is vague and unworkable in
practice. On the one hand, the majority opines that “[h]aving agreed to place a
minor tribe member in a position of quasi-employment on Indian land in a
reservation, it would hardly be surprising for Dolgencorp to have to answer in
tribal court for harm caused to the child in the course of his employment.” That
broad statement would authorize a tort action in Indian court if, for example, the
minor had slipped on a poorly-maintained floor at the store and had cut his
finger. In the majority’s words, that would violate “the safety of the child’s
workplace.”

On the other hand, the majority emphasizes that “[i]t is surely within the
tribe’s regulatory authority to insist that a child working for a local business not
be sexually assaulted by the employees of the business.” Is the majority recog-
nizing tribal-court authority over any tort related to the voluntary job-training
program, or only over especially despicable incidents such as sexual assaults?
What if the boy had fatally hit his head on the floor? Or would it have to be an
intentional tort—a slap on the face, perhaps, for bad performance? Isthe major-
1ty’s unprecedented expansion of Indian-court jurisdiction limited to only highly
reprehensible acts, or only to “really bad” acts, or to “sort of bad acts,” or to any
minor, negligent act, or only to situations in which, in the majority’s words, “the
tribe is protecting its own children on its own land?

The limits to the majority’s dramatic holding remain a secret. In short,
the majority gives no real indication of what it means by foreseeability, which
means that the next actor in the place of Dolgencorp will have no idea whether

it can be subjected to the uncertainties of the Indian courts.™

I The majority’s facile statement that “under the facts of this case, we need not reach
the hypothetical factual scenarios posited by the dissenting opinion” is a duck, not an answer.
The majority suggests no test by which future parties in Dolgencorp’s circumstance can pos-
sibly know when they might be hauled into Indian court pursuant to a consensual relationship

(continued...)
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I1I.

Although Dolgencorp failed to assert timely that the tribal court lacks jur-
isdiction to adjudicate Doe’s claim of negligent hiring, training, and supervision
—because Doe failed adequately to allege and prove that the conduct underlying
that claim occurred on the reservation—I would not stop there, as the majority
does. This case presents the sort of “extraordinary circumstances” that justify
considering a claim presented for the first time on appeal. See N. Alamo Water
Supply Corp. v. City of San Juan, Tex., 90 F.3d 910, 916 (5th Cir. 1996).

“Extraordinary circumstances exist when the issue involved is a pure ques-
tion of law and a miscarriage of justice would result from our failure to consider
it.” Id. The issue raised by Dolgencorp is a pure question of law that requires
no factual development in the district court. Whether its argument is waived
turns on whether it has met its burden to show that a miscarriage of justice
would result from the panel’s failure to consider it. See AG Acceptance Corp. v.
Veigel, 564 F.3d 695, 700 (5th Cir. 2009).

To identify a miscarriage of justice, “we have often considered whether the
alleged error is obvious or merely debatable.” Id. at 701. In this case, the
alleged error is obvious. As the majority notes, “Montana and its progeny permit
tribal regulation of nonmember conduct inside the reservation that implicates
the tribe’s sovereign interests.” Plains Commerce Bank, 554 U.S. at 332 (empha-
sis added). Montana contains an exception for “civil jurisdiction over non-
Indians on their reservations.” Id. at 329 (emphasis added). The Court has given
no hint that tribal jurisdiction extends to activity taking place outside of Indian

country, as did the hiring, training, and supervision here."

11 (...continued)
such as the apprentice program.

12 See also Philip Morris USA, Inc. v. King Mountain Tobacco Co., 569 F.3d 932, 938
(continued...)
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Failure to consider the argument regarding off-reservation conduct causes
significant harm to Dolgencorp and does violence to the law. Cf. AG Acceptance,
564 F.3d at 701. Dolgencorp will be required, without usual procedural and con-
stitutional protections and in an unfamiliar forum, to defend its off-reservation
training, hiring, and supervision procedures. The majority opinion also has pro-
found implications for the due-process rights of other non-Indians who do busi-
ness on Indian lands in Mississippi, Louisiana, and Texas. The majority’s con-
clusion is flawed, because the Indian court lacks jurisdiction over Doe’s claim of
negligent hiring, training, and supervision.

As already explained, the Indian court also lacks jurisdiction over the on-
reservation conduct for which Doe seeks to hold Dolgencorp vicariously liable,
because the conduct does not threaten Indian self-government, nor is there a
foreseeable nexus between the whole body of tribal tort law and Dolgencorp’s
voluntary participation in a brief internship program. The majority’s stunning
pronouncement expands Indian-court jurisdiction over nonmember defendants
far beyond the scope permitted by the Supreme Court or any other appellate

authority. It is grave error from which I respectfully dissent.

12 (...continued)
(9th Cir. 2009) (“[T]ribal jurisdiction is, of course, cabined by geography: The jurisdiction of
tribal courts does not extend beyond tribal boundaries.”); Hornell Brewing Co. v. Rosebud
Sioux Tribal Court, 133 F.3d 1087, 1091 (8th Cir. 1998) (“[N]either Montana nor its progeny
purports to allow Indian tribes to exercise civil jurisdiction over the activities or conduct of
non-Indians occurring outside their reservations.”). But see DISH Network, 725 F.3d
at 883-85.
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may yet contain typographical or printing errors which are
subject to correction.)

FEep R. App. P. 39 through 41, and 5TH Cir. R.s 35, 39, and 41
govern costs, rehearings, and mandates. 5TH Cir. R.s 35 and 40
require you to attach to your petition for panel rehearing or
rehearing en banc an unmarked copy of the court's opinion or
order. Please read carefully the Internal Operating Procedures
(IOP's) following Fep R. App. P. 40 and 5= Cir. R. 35 for a
discussion of when a rehearing may be appropriate, the legal
standards applied and sanctions which may be imposed if you make
a nonmeritorious petition for rehearing en banc.

Direct Criminal Appeals. 5@ Cir. R. 41 provides that a motion
for a stay of mandate under Fep R. App. P. 41 will not be granted
simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question will
be presented to the Supreme Court. Otherwise, this court may
deny the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need
to file a motion for stay of mandate under Febp R. App. P. 41. The
issuance of the mandate does not affect the time, or your right,
to file with the Supreme Court.

The judgment entered provides that plaintiffs-appellants pay to
defendants-appellees the costs on appeal.
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Sincerely,

LYLE W. CAYCE, Clerk

By:
Joseph M. Armato, Deputy Clerk

Enclosure (s)

Mr. Brian Douglas Dover
Mr. Edward Francis Harold
Mr. Terry Leland Jordan
Mr. Donald Leland Kilgore
Mr. Carl Bryant Rogers
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