|

1595 Wynkoo
DENVER, CO 8

Ref: 8P-AR

Honorable Darwin St. Clair, Jr., Chairman
Eastern Shoshone Tribe

P.O. Box 538

Ft. Washakie, Wyoming 82514

Dear Chairman St. Clair:
RE: CAA"

[ am pleased to inform you that the U.S. Environmg
the Northern Arapaho Tribe and the Eastern Shoshg
Clean Air Act § 301(d)(2) and 40 C.F.R. § 49.6 and
treated in a similar manner as a state for purposes o
L12(r)(7)(B)(iii), 126, 169B, 176A, and 184. This |
more effectively on protection of air quality and hu
Reservation.

Please find a copy of EPA’s Decision Document ar
Indian Reservation Boundary and Capability Staten
detail the basis for and scope of EPA’s decision. Bg
receive notice of certain permit actions as an “affec
this Decision is being provided to the Wyoming Dg

For more information on this TAS approval determ
contact Carl Daly, Air Program Director at (303) 3

Singerely, |
/
¥/
//V
Shaun L. M
Regional A

Enclosures

cc:
Todd Parfitt, Director, Wyoming Departme
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'AS Approval Under 40 C.F.R. Part 49

ntal Protection Agency has determined that
ne Tribe have met the requirements of the
are therefore approved, effective today, to be
f CAA §§ 105, 505(a)(2), 107(d)(3).

AS approval will enable the Tribes to work
man health on the Wind River Indian

d attached Legal Analysis of the Wind River
nent enclosed. These documents explain in
cause EPA’s decision entitles the Tribes to
ted state” under CAA § 505(a)(2), a copy of
partment of Environmental Quality.

ination, please contact me, or your staff may
2-6416.

E\\

cGrath
dministrator

Ryan Ortiz, Acting Executive Director, Wind River Environmental Quality Commission

nt of Environmental Quality
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Ref: 8P-AR

Honorable Darrell O’Neal, Sr., Chairman
Northern Arapaho Tribe

P.O. Box 396

Ft. Washakie, Wyoming 82514

Dear Chairman O’Neal:

Re: CAA'
[ am pleased to inform ydu that the U.S. Environme
the Northern Arapaho Tribe and the Eastern Shosha
Clean Air Act § 301(d)(2) and 40 C.F.R. § 49.6 and
treated in a similar manner as a state for purposes o
112(r)(7)(B)(iii), 126, 169B, 176A, and 184. This T|
more effectively on protection of air quality and hui
Reservation.

Please find a copy of EPA’s Decision Document an|
Indian Reservation Boundary and Capability Stateny
detail the basis for and scope of EPA’s decision. Be
receive notice of certain permit actions as an “affec
this Decision is being provided to the Wyoming De

For more information on this TAS approval determ
contact Carl Daly, Air Program Director, at (303) 3

Sincerely,

-

iz

Shaun L. M
Regional A(

Enclosures

Ryan Ortiz, Acting Executive Director, Wir
Todd Parfitt, Director, Wyoming Departme

CC:

AL PROTECTION AGENCY
8
Street

D202-1129

7-8917
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"AS Approval Under 40 C.F.R. Part 49

ntal Protection Agency has determined that
ne Tribe have met the requirements of the
are therefore approved, effective today, to be
FCAA §§ 105, 505(a)(2), 107(d)(3),

AS approval will enable the Tribes to work
man health on the Wind River Indian

d attached Legal Analysis of the Wind River
1ient enclosed. These documents explain in
cause EPA’s decision entitles the Tribes to
ted state” under CAA § 505(a)(2), a copy of
partment of Environmental Quality.

nation, please contact me, or your staff may
12-6416.

cGrath
Iministrator

d River Environmental Quality Commission
nt of Environmental Quality
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DCUMENT
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L. Introduction and Background

This Decision Document provides the ba
United States Environmental Protection Agenc;

the application submitted by the Northern Ara

(Tribes) of the Wind River Indian Reservation (|

manner as a state (TAS) pursuant to Clean Air
U.S.C. § 7601(d)) and implementing regulation
U.S.C. § 7405) grant funding, section 505(a)(2) (
status, and the following other provisions of th
program is required: sections 107(d)(3) (42 U.S.
U.S.C. § 7412(r)(7)(B)(iii)); 126 (42 U.5.C. § 7426
§ 7506a); and 184 (42 U.S.C. § 7511c).

The Tribes’ application does not request

approving, Tribal authority to implement any
otherwise implement Tribal regulatory authori
included in the Tribes” CAA TAS application a
CAA § 105 provides that Indian tribes may see
things, air pollution related planning activities

may seek a reduced funding match for purposg

505(a)(2), an eligible tribe may be treated as an

notice of certain CAA permitting actions. CAA

authority to notify all states (or a tribe with “af
may be affected and that are contiguous to the

that are within 50 miles of the source, of certair

permits. Any such state (or tribe with “affecteq
submit written recommendations regarding th
conditions. If any part of those recommendati
authority, such authority must notify the state
submitting the recommendations and the Adm
accept those recommendations and the reasons

! Several commenters raised concerns that EPA would a
Reservation in which the Tribes would assert CAA regu
to the Tribes” application to be treated in a similar mann
505(a)(2). This function, however, does not entail the ex
noted above, this provision provides eligible Indian trib
on nearby permitting actions that may affect their air qu
explain any failure to accept such recommendations, the
modify its action in response to comments from an affeq
Following approval of the Tribes’ “affected state” status

1

sis and supporting information for the

y (EPA), Region 8’s decision to approve
paho and Eastern Shoshone Tribes
Reservation) for treatment in a similar
Act (CAA or the Act) section 301(d) (42

5 for purposes of CAA section 105 (42

42 U.S.C. § 7661d(a)(2)) affected state

e CAA for which no separate tribal

C. § 7407(d)(3)); 112(x)(7)(B)(iii) (42

; 169B (42 U.S.C. § 7492); 176A (42 U.S.C.

nor by this decision is the EPA

"AA regulatory programs or to

ty under the Act. The provisions

re generally summarized as follows.

k grant funding to support, among other
A tribe with CAA § 105 TAS approval
>s of section 105 grants. Under CAA §
“affected state” for purposes of receiving
L § 505(a)(2) requires a permitting

fected state” status) whose air quality
state in which the emission originates, or
| permit applications or proposed

i state” status) has an opportunity to

e issuance of the permit and its terms and
ns is not accepted by the permitting

or tribe with “affected state” status)
inistrator in writing of its failure to
therefor.! CAA §107(d)(3) offers

pprove a 50-mile “buffer zone” around the

latory authority. These comments appear related
er as an “affected state” under CAA section

ercise of regulatory authority under the CAA. As
s with certain notice and comment opportunities
ality. Although the permitting authority must

re is no requirement that the permitting authority
ted state or eligible tribe occupying that role.

as documented in this decision, they will receive




eligible tribes the opportunity to receive certai
determinations regarding the status of the trib
nonattainment of the national ambient air qua
Tribal participation under CAA § 112(r)(7)(B)(
submitted by stationary sources in an eligible

be submitted to the tribe, in addition to EPA.

receive notices in the same manner as affected
modified major stationary sources and of exist
have certain cross-boundary impacts. CAA §
petition EPA in certain circumstances. Eligibil
and 184 relates to the establishment of and par
visibility transport regions and commissions, i
development and submission of recommenda
pollution issues. None of the functions for wh
would entail the exercise by the Tribes of regu

CAA § 301(d) authorizes EPA to treat ¢
as states and directs EPA to promulgate reguls
Act for which TAS is appropriate. Section 301
shall be authorized only if -

(A) the Indian tribe has a governing bog
duties and powers;

(B) the functions to be exercised by the
and protection of air resources within tl
or other areas within the tribe’s jurisdiq

(C) the Indian tribe is reasonably expec
Administrator, of carrying out the func
consistent with the terms and purposes
regulations.

42 U.S.C. § 7601(d)(2).

Pursuant to this statutory directive, on
regulations specifying the provisions of the A

n notices and participate in EPA’s

es” areas with respect to attainment or
lity standards promulgated by EPA.

[ii) relates to risk management plans
rribe’s area and requires that such plans
Under CAA § 126, eligible tribes would
states of the construction of new or

ing major stationary sources which may
126 also includes an opportunity to

ity for purposes of CAA §§ 169B, 176A
ticipation in interstate air pollution and
ncluding participation in the

ions to EPA to address interstate air

ich the Tribes are seeking TAS eligibility
latory authority under the Act.

ligible Indian tribes in a similar manner
wtions specifying those provisions of the
d)(2) of the Act states such treatment

ly carrying out substantial governmental

Indian tribe pertain to the management
he exterior boundaries of the reservation
tion; and

ted to be capable, in the judgment of the
tions to be exercised in a manner
of this chapter and all applicable

February 12, 1998, EPA promulgated
ct for which it is appropriate to treat

such notices and opportunities to provide comments.
authority under the Act; nor would they implement an
boundaries of the Reservation (or on the lands subject t
below, was excluded from this TAS decision at the reqy

They would not, however, exercise any regulatory

y CAA function or program outside the exterior
o Section 1 of the 1953 Act which, as explained
lest of the Tribes).




eligible Indian tribes in a similar manner as staf
tribes to apply for TAS eligibility and for EPA 4
“Indian Tribes: Air Quality Planning and Mana

es and establishing the procedures for
o review and act on such applications.
gement; Final Rule” (Tribal Authority

Rule or TAR), 63 Fed. Reg. 7254 (Feb. 12, 1998).
that it was appropriate to treat eligible Indian t
provisions of the CAA and implementing regu
the Tribes, with the exception of a small numbeg
relating to program submission requirements a
to impose on tribes. 40 C.F.R. §§49.3,49.42

Under the TAR, a tribe seeking TAS el
demonstrating that it meets the criteria set fortl
These criteria are:

(a) the applicant is an Indian tribe recog!

(b) the Indian tribe has a governing bod
duties and functions;

(c) the functions to be exercised by the Iy
and protection of air resources within th
or other areas within the tribe’s jurisdict

(d) the Indian tribe is reasonably expectd
Administrator’s judgment, of carrying o
manner consistent with the terms and pf
applicable regulations.

40 C.F.R.§49.6.

The Tribal Authority Rule also sets forth
seeking TAS eligibility under the CAA (40 C.F.
EPA’s review of a tribe’s application. 40 C.F.R
Regional Administrator shall decide the jurisdi

2In the TAR, EPA also set forth its interpretation that C4
delegation of federal authority to tribes approved by EP
similar manner as states, over all air resources within th
reservation. 63 Fed. Reg. at 7254-57. This interpretation
of the statute. EPA explained: “EPA believes that this st
framework of the CAA, establishes a territorial view of 4
all air resources within the exterior boundaries of Indian
various categories of on-reservation land.” Id. at 7254.

Pursuant to the TAR, EPA determined
ribes in a similar manner as states for all
ations, including those applied for by
r of enumerated provisions generally
nd deadlines that were not appropriate

gibility submits an application
1in CAA §301(d)(2) and 40 C.F.R. §49.6.

nized by the Secretary of the Interior;

y carrying out substantial governmental

rdian tribe pertain to the management
e exterior boundaries of the reservation
ion; and

»d to be capable, in the EPA Regional
ut the functions to be exercised in a
irposes of the Clean Air Act and all

the application requirements for tribes
R. § 49.7), as well as the procedures for
§49.9. Under the regulations, the EPA
ctional scope of the applicant tribe’s

\A § 301(d)(2)(B) includes a Congressional

A to administer CAA regulatory programs in a

> exterior boundaries of the applicant tribe’s

was based on the language, structure and intent
atutory provision, viewed within the overall
ribal jurisdiction and authorizes a tribal role for
reservations without distinguishing among




program. 40 C.F.R. §49.9(e). If the EPA Regiq
meets the requirements of 40 C.F.R. § 49.6 for |
the tribe is eligible for TAS with respect to tha
boundaries of the tribe’s reservation and any ¢
Administrator determines to be within the trib

nal Administrator determines that a tribe
burposes of a particular CAA provision,

t provision for all areas within the exterior
ther areas the EPA Regional

e’s jurisdiction. 40 C.F.R. § 49.9(g).

IL. Appropriate Governmental Entity and Public Review

On December 17, 2008, as supplemente
submitted their Application For Treatment In A
Air Act For Purposes Of Section 105 Grant Progri
Provisions For Which No Separate Tribal Program
application submitted by the Tribes under the

d on December 23, 2008, the Tribes
Manmner Similar To A State Under the Clean
im, Affected State Status, And Other

Is Required. This is the first TAS

CAA.

Under the TAR, the EPA Regional Adm

governmental entities, which EPA defines as s

iinistrator notifies all appropriate

tates, tribes, and other federal entities
gibility. 40 C.F.R. § 49.9(b); 63 Fed. Reg.
e public. 65 Fed. Reg. 1322 (Jan. 10,

located contiguous to the tribe applying for el
at 7267. In addition, EPA provides notice to t

2000). For applications addressing air resourq
reservation, such as that submitted by the Tril
geographic boundaries of the reservation. 40
appropriate governmental entities and the pul
comments regarding any dispute concerning
§ 49.9(c).> Where a tribe’s assertion is subject {
Administrator may request additional informs
the Department of the Interior. 40 C.F.R. § 49.

3Consistent with 40 C.F.R. § 49.9(c), EPA’s letters to Ap
public invited comments specifically on the Reservatioj
TAS application. EPA regulations also state, “[i]n all ¢3
scope of the tribe’s jurisdictional assertion, and clearly
objections.” 40 C.F.R. §49.9(d). Thus, EPA’s Decision
comments EPA received that are specific to the Reserv4
application.

es within the exterior boundaries of a

es, EPA’s notification specifies the
C.F.R.§49.9(b)(1). Under the TAR,

plic have 30 days to provide written

he boundary of the reservation. 40 C.F.R.
o a conflicting claim, the EPA Regional
ation from the tribe and may consult with
0(d).

propriate Governmental Entities and notices to the
n boundary description included in the Tribes’

ses, comments must be timely, limited to the
explain the substance, bases, and extent of any

and attached documents address relevant

tion boundary description included in the Tribes’




Pursuant to these regulations, EPA prov,
specifying the geographic boundaries of the Re
following approi)riate governmental entities:*

° Governor of the State of Wyomin|
General and the Wyoming Depar
dated April 7, 2009

e Indian Health Service, U.S. Depat
Letter dated April 8, 2009

. U.S. Geological Survey: Letter da

o Superintendent, Wind River Age
Departmént of the Interior: Lettes

° Regional Director, Billings Area (
Department of the Interior: Lettes

° Acting Field Manager, Bureau of
the Interior: Letter dated April 8,

° Bureau of Reclamation, U.S. Dep
8, 2009

o Rocky Mountain Region, U.S. Fox
Agriculture: Letter dated April §,

@ Lander Fish & Wildlife Conserva
U.S. Department of the Interior: 1

J U.S. Department of Housing and
8, 2009

On April 8, 2009, EPA also published si
LANDER JOURNAL and the RANGER, and on Apr
Pursuant to the TAR, EPA provided a 30-day 9
governmental entities and the public to provid
Reservation boundary assertion.

Prior to the close of the comment period

and others, EPA extended the comment period

+EPA also exercised its discretion to provide direct notiq
Congressional Members from Wyoming.

ided notice of the Tribes” application
servation as asserted by the Tribes to the

g; with copies to the Wyoming Attorney
tment of Environmental Quality: Letter

rtment of Health and Human Services:

ted April 8, 2009

ncy, Bureau of Indian Affairs, U.S.

dated April 8, 2009

Dffice, Bureau of Indian Affairs, U.S.

r dated April 8, 2009

Land Management, U.S. Department of
2009

airtment of the Interior: Letter dated April

est Service, U.S. Department of

2009

tion Office, U.S. Fish & Wildlife Service,
letter dated April 8, 2009

Urban Development: Letter dated April

milar notice of the application in the
i1 9, 2009, in the WIND RIVER NEWS.
pportunity for appropriate

e written comments on the Tribes’

, at the request of the State of Wyoming
for an additional 30 days, until June 10,

e of the Tribes’ application to the United States




2009. EPA provided notice of the extended co

appropriate governmental entities:’

. Director, Wyoming Department

the Wyoming Attorney General :
Governor’s Office: Letter dated N
Lander Fish & Wildlife Conserva
U.S. Department of the Interior: }
Bureau of Reclamation, U.S. Dep
transmission dated May 4, 2009
Indian Health Service, U.S. Depa
Facsimile transmission dated Ma
Regional Director, Billings Area (
Department of the Interior: Facsi
Superintendent, Wind River Age
Department of the Interior: Facsi
U.S. Geological Survey: E-mail m
U.S. Department of Housing and
dated May 5, 2009

Rocky Mountain Region, U.S. Fo

Agriculture: E-mail message date

EPA also published notice of the extended comn
LANDER JOURNAL, the RANGER, and the CASPER
the THERMOPOLIS RECORD and the WIND RIVER

EPA received several comments from aj
public concerning the Tribes’ assertion regardi

Comments were received from the following;:

o State of Wyoming Attorney Geng
information submitted by Sr. Ass

October 16, 2009 and May 27, 201

S EPA also exercised its discretion to provide direct noti
United States Congressional Members from Wyoming,
expressed an interest in the application.

mment period to the following

of Environmental Quali‘ty, with copies to
ind the Chief of Staff of the Wyoming
fay 1, 2009

tion Office, U.S. Fish & Wildlife Service,
facsimile transmission dated May 4, 2009
artment of the Interior: Facsimile

rtment of Health and Human Services:
y 4, 2009

Dffice, Bureau of Indian Affairs, U.S.
mile transmission dated May 4, 2009
ncy, Bureau of Indian Affairs, U.S.
mile transmission dated May 4, 2009
essage dated May 5, 2009

Urban Development: E-mail message

rest SerVice, U.S. Department of
.d May 5, 2009

wment period on May 6, 2009, in the
STAR-TRIBUNE; and on May 7, 2009, in
NEWS.

ppropriate governmental entities and the

ng the boundaries of the Reservation.

eral, June 9, 2009. Supplemental
t. Attorney General, August 6, 2009,
0°

ce of the extension of the comment period to the
as well as to certain other individuals who had




© Deputy Fremont County & Prosefuting Attorney, June 10, 2009
o Fremont County Commissioners,|April 21, 2009

o Me{yor, City of Riverton, Wyomirlg, June 10, 2009

® Member, Wyoming House of Representatives, April 17, 2009

° Member, Wyoming Senate, May 29, 2009

. Executive Director, Wyoming AgrBusiness Association, May 11, 2009

° Executive Vice President, Wyoming Farm Bureau Federation, May 8, 2009
° Individual commenter, April 13, 2009

° Individual commenter, April 20, 2009

° Individual commenter, April 27, 2009

° Individual commenter, April 30, 2009

o Individual commenter, May 2, 2009

. Individual commenter, May 4, 2009

° Individual commenter, May 7, 2009

EPA also received the following corresp
Wyoming:’

. U.S. Senator Michael B. Enzi: Lett
transmitting inquiry from Chairny
Commissioners

° U.S. Senator John Barrasso’s staff
transmitting inquiry from Chairn
Commissioners

o u.s. Senath Michael B. Enzi: Lett
letter from Fremont County Com

B U.S. Senator Michael B. Enzi: Lett
comments from individual comm

ondence from U.S. Senators representing

er dated November 13, 2008,

ran of the Fremont County

E-mail dated December 19, 2008,
ran of the Fremont County

er dated March 4, 2009, transmitting
missioners to EPA

er dated May 4, 2009, transmitting
enter

¢ The State of Wyoming Attorney General’s supplements
to the close of the extended comment period. Although
the available comment period, EPA has exercised its disq
information for consideration.

7 Although certain correspondence from U.S. Senators tr
submitted outside of the comment period, EPA has exer
correspondence and inquiries in connection with the Ag

7

transmit judicial opinions decided subsequent
these supplements were submitted subsequent to
tretion and accepted the supplemental

ansmitting inquiries from their constituents was
rised its discretion to consider such
ency’ s action on the Tribes” application.




U.S. Senator Michael B. Enzi: Lef
comments from Chairman, Frem
U.\S. Senator Michael B. Enzi: Lef
comments from individual com
U.S. Senator Michael B. Enzi: Lef
comments from individual com
U.S. Senator Michael B. Enzi: Lef
comments from Executive Vice [
Federation

Several of the commenters, including tH
Tribes” Reservation boundary description, ass
Stat. 1016 (1905) (1905 Act) altered and dimini
Consistent with established EPA procedures, |
informed the Tribes of the comments received
On May 21, 2010, the Tribes submitted detaile
2010, EPA posted on the EPA Region 8 websit
application, all public comments received by
description, as well as the Tribes” response to

In addition, because EPA was aware of
Reservation boundary, EPA exercised its disct
of the Interior (DOI), which has expertise on I
April 13, 2009, EPA requested an opinion fron
Reservation boundary. On October 26, 2011, 4
concluding that the 1905 Act did not diminish

On December 4, 2013, the Tribes sent E
address at this time the lands described in Sec
592 (1953) (1953 Act), and stating that the Tribj
when they decide to request an EPA decision

In reaching its decision, EPA carefully
the comments received from appropriate govg

Tribes’ responses to those comments, the opir

D

ter dated May 5, 2009, transmitting
ont County Commissioners
ter dated May 6, 2009, transmitting

nenter

ter dated May 6, 2009, transmitting

nenter

ter dated June, 26, 2009, transmitting

resident, Wyoming Farm Bureau

e State of Wyoming, disagreed with the
prting that a 1905 Congressional Act, 33
shed the Reservation boundary.

py letter dated June 23, 2009, EPA

in connection with their TAS application.

d responses to the comments. In October
e, relevant portions of the Tribes” TAS
iPA on the Tribes” Reservation boundary

‘hose comments.

existing disagreements regarding the
etion to consult with the U.S. Department
ndian country issues. By letter dated

1 the DOI Solicitor regarding the

he Solicitor provided its written opinion
the Wind River Indian Reservation.

PA a letter requesting that EPA not

tion 1 of a statute enacted in 1953, 67 Stat.
es would notify EPA in writing if and
with respect to those lands.

ronsidered the Tribes” TAS application,
rrnmental entities and the public and the

ion of the Solicitor of the Department of




the Interior, as well as other materials, relevant

regulatory provisions, and relevant EPA guida

III. Requirements for TAS Approval

As described above, a tribe seeking TAS
meets the criteria set forth in CAA § 301(d)(2) 3
must: (1) be an Indian tribe recognized by the S
governing body carrying out substantial gover
to manage and protect air resources within the
other areas within the tribe’s jurisdiction; and (
Regional Administrator’s judgment, to have th
a manner consistent with the terms and purpos
regulations.

A. Federal Recognition

Under 40 C.F.R. §§ 49.6(a) and 49.7(a)(1)
they are federally recognized by the Secretary
application, the Tribes cite to their respective i
recognized Indian tribes maintained by the Seq
periodically in the Federal Register. The North
Shoshone Tribe are separate federally recogniz
published version of this list. See 78 Fed. Reg. |
Tribes have met the application requirements
eligibility criterion of 40 C.F.R. § 49.6(a).

B. Substantial Governmental Dutig

Under 40 C.F.R. §§ 49.6(b) and 49.7(a)(2
they are currently carrying out substantial gov
defined area. To meet this requirement, tribes
form of the tribal government, the types of goy
by the tribal governing body, and the source of
carry out the governmental functions.

The Tribes” TAS application includes a ¢
governing bodies as well as the governmental
out over a defined area. In particular, the Trib
respective Tribal governments. The governing

9

case law, applicable statutory and

nce.

eligibility must demonstrate that it

nd 40 C.F.R. § 49.6. In particular, a tribe
ecretary of the Interior; (2) have a
nmental duties and powers; (3) propose
exterior boundaries of its reservation or
4) be reasonably expected, in the EPA

e capability to exercise such functions in
es of the CAA and applicable

applicant tribes must demonstrate that
pf the Interior. In their CAA TAS
\clusion on the list of federally

retary of the Interior and published

ern Arapaho Tribe and the Eastern

ed Tribes as reflected in the current
6384, 26385, 26387 (May 6, 2013). The
£40 C.F.R.§49.7(a)(1) and the TAS

»s and Powers

, applicant tribes must demonstrate that

ernmental duties and powers over a

may include statements describing the
ernmental functions currently performed
the tribal government’s authority to

letailed statement describing their
duties and powers they currently carry
°s have described the form of their
body of the Northern Arapaho Tribe is




the Northern Arapaho Business Council, whig
authority, in consultation with the General Cq
which has a Chair selected by the Business Co
body of the Eastern Shoshone Tribe is its Geng
authority to carry out the Shoshone Tribe’s b
and which has a Chairman selected by the Buj
describe that their respective Business Counci
administration of certain joint matters in joint
The Joint Business Council has enacted laws a
activities and deliver services of common bend
residents. Joint programs include: the Wind R
Tribal Water Engineer, Fish and Game, Tribal
Tax Commission, the Tribal Court, the Tribal |
Division of Transportation. The Joint Busines
order code that, among other things, establish
and criminal jurisdiction on the Reservation.
and three associate judges appointed by the Jq
Tribal Court of Appeals consists of a three-jud

The Tribes have described the types of
out by the Tribal government. In particular, f}
relevant provisions of their jointly-enacted Laj
provisions pertaining to water, environment, §
resources management, building codes, taxati
Tribes also note their establishment of Joint Py
governmental services and regulatory oversig
to the Tribes under section 638 of the Indian S
provide several examples of joint tribal agenci
Environmental Quality Commission (WREQC
develop environmental regulations, administd
and penalties, and conduct hearings; the Tribg
Tribes’ reserved water rights; the Tribes” Fish
hunting, fishing, and gathering on the Reserv:
which administers and enforces a severance t4
Tribal oil and gas resources and other mineral
and enforces the Law and Order Code. The T
Council administers a Head Start program, a |
constructs and maintains Reservation roads, a
local school districts, and a Tribal Employmer
enforces the Tribes” employment rights ording

10

h exercises executive and legislative
uncil of the Northern Arapaho Tribe, and
uncil’s members. The supreme governing
ral Council, which has delegated

siness to the Shoshone Business Council,
iness Council’s members. The Tribes

s meet collectively on management and
sessions as the Joint Business Council.

nd established programs to perform

pfit to both Tribes and to Reservation

iver Environmental Quality Commission,
Minerals Department, the Wind River
imployment Rights Office, and the

5 Council has also enacted a law and

es a Tribal Court system exercising civil

The Tribal Court includes a chief judge

int Business Council. In addition, a
ge panel of the Tribal Court.

povernmental functions currently carried
ne Tribes cite to and provide copies of

w and Order Code, which includes

ish and wildlife, zoning, cultural

bn, housing, and employment rights. The
ograms to manage a variety of

ht, including federal programs delegated
elf-Determination Act. The Tribes

es, including: the Wind River

), established in 1988, with authority to

r a pollution permit system, assess fees

1 Water Engineer, which administers the
and Game Department, which manages
wtion; the Wind River Tax Commission,
1X system governing the extraction of

s; and the Tribal Court, which administers
ribes also note that the Joint Business
Division of Transportation which
program to distribute federal funds to

1t Rights Office, which implements and
ince.




The Tribes describe their authority to caz
deriving from each of the Tribe’s inherent sovej
Reservation lands and waters as recognized, an
establishing the Reservation.

EPA has reviewed the information provi
form of the Tribal government, the functions th|
source of their governmental authority for such
have a governing body carrying out substantial
met the application requirements of 40 C.F.R. §
criterion of 40 C.F.R. § 49.6(b).

(7 Functions Pertaining to Air Reso|

the Reservation

Under 40 C.F.R. §§ 49.6(c) and 49.7(a)(3)
the functions they will exercise pertain to the
resources within the exterior boundaries of the
jurisdiction. The Northern Arapaho and Eastef
over their Reservation only. Thus, under the T
clarity and precision the exterior boundaries of
a map or a legal description of the area.

The Tribes” application describes the Wind
Fremont County in west-central Wyoming. Sp
Reservation as including lands and waters rese
Bridger, less those areas conveyed by the Tribe
and the 1897 Thermopolis Purchase Act, and iry
and adjacent to the original boundaries that we
subsequent legislation in 1940. The Tribes” app
encompassing approximately 2.2 million acres,
are owned by the Tribes and their members. T
depicting the Reservation’s boundaries, as well
setting forth the legal basis supporting the Trib|
December 4, 2013, the Tribes sent EPA a letter 1
time the lands described in Section 1 of the 195
notify EPA in writing if and when they decide
to those lands.
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ry out governmental functions as
reignty over their members and
nong other sources, in the 1868 Treaty

ded by the Tribes, which details the
eir government carries out, and the
functions, and finds that the Tribes
duties and powers. The Tribes have
49.7(a)(2) and the TAS eligibility

urces Within the Exterior Boundaries of

applicant tribes must demonstrate that
anagement and protection of air

r reservations or other areas within their
n Shoshone Tribes seek TAS eligibility
AR, the application must identify with
the Reservation, including, for example,

River Indian Reservation as located in
ecifically, the application describes the
rved under the 1868 Treaty of Fort

5 under the 1874 Lander Purchase Act
cluding certain lands located outside

re added to the Reservation under
lication describes the Reservation as

of which approximately 1.8 million acres
he Tribes’ 2008 submittal included a map
as a detailed statement of legal counsel
es’ Reservation boundary assertion. On
equesting that EPA not address at this

B Act, and stating that the Tribes would
to request an EPA decision with respect




Several commenters disagreed with thg
description, asserting that the 1905 Act altereq

boundaries.s EPA has carefully reviewed the

received, and other information pertinent to ]
As noted above, because EPA was aware of e

Reservation boundary, EPA exercised its disc]
the Interior, which has expertise on Indian cof
dated October 26, 2011, analyzes the exterior |
Reservation, including a detailed analysis of t
did not diminish the Wind River Indian Reser
‘information, including the 2011 DOI Solicitor’
legal analysis of the exterior boundaries of thq
concludes that the 1905 Act, which opened cef
did not diminish the boundaries of the Reserv
incorporates EPA’s responses to comments re
the exterior boundaries of the Reservation.

The Tribes” 2008 submittal included a 1
formative treaty and statutes establishing and
and provided their detailed legal analysis sup,
those boundaries. EPA has reviewed and conl
description, the map submitted with their app
supporting information.” These materials are

& Certain commenters appear to assert that EPA lacks 4
boundaries and that questions regarding the boundary
The CAA TAS regulations expressly require EPA to de
and, where a TAS application covers a reservation, spe
the reservation’s boundaries. See 40 C.F.R. §§ 49.9(e), (
TAS eligibility criterion requiring that the functions to

management and protection of air resources “within th
Section 301(d)(2)(B). EPA’s implementation of this reqq
courts to adjudicate issues properly raised for their con

¢ One commenter asserted that the Tribes failed to pro
boundaries of the Reservation as required by 40 C.F.R.
specific comment on the boundaries. Notably, the com
the Tribes’ Reservation boundary assertion that would
significant that the commenter did, in fact, submit deta
boundary. Although not necessary to meet the TAS ap
Tribes nevertheless responded to this comment and pr
descriptions of the lands included within their asserted
Comments, May 21, 2010, at 92-94.

12

> Tribes” Reservation boundary

| and diminished the Reservation

Iribes” application materials, comments
ne Tribes” Reservation boundary assertion.
cisting disagreements regarding the

retion to consult with the Department of
intry issues. The DOI Solicitor’s Opinion,
poundaries of the Wind River Indian

he 1905 Act, and concludes that the Act’
vation. Based on all pertinent

s Opinion, EPA has prepared a thorough
Wind River Indian Reservation and

rtain Reservation lands to homesteading,
ation (Attachment 1). This legal analysis
reived pertinent to the 1905 Act’s effect on

nap of the Reservation, cited the relevant
delineating the Reservation boundaries,
porting the current status and location of
sidered the Tribes” Reservation boundary
lication, their legal statement and other
sufficient to satisfy EPA’s regulatory

uthority to determine the Reservation’s

are reserved solely to the courts. EPA disagrees.
termine the scope of the applicant tribe’s eligibility
rifically refer to EPA determinations concerning

D, (g)- These requirements flow from the CAA’s
be exercised by the applicant tribe pertain to the

e exterior boundaries of the reservation...” CAA
hirement does not affect the jurisdiction of federal
sideration.

vide an adequate description of the exterior

§ 49.7, which would allow for meaningful and
menter did not identify any specific deficiency in
affect its ability to comment; and it is also

iled comments addressing the Reservation
plication requirements set forth in the TAR, the
bvided additional information and legal
Reservation boundaries. Tribes” Response to




application requirements and provided a mean
comment. The Tribes have met the application
and the TAS eligibility criterion of 40 C.E.R. § 4

ingful basis for other parties to
requirements of 40 C.F.R. § 49.7(a)(3)
D.6(c).10

EPA has concluded (as detailed in Attac
the boundaries of the Reservation encompass aj
concerning the 1953 Act, the area set forth in th
(1868), less those areas conveyed by the Tribes {
Stat. 291 (1874), and the 1897 Thermopolis Purc
including certain lands located outside the orig
Reservation under subsequent legislation in 194
lands subject to Section 1 of the 1953 Act, 67 Sta|
request that EPA’s TAS decision not address th
time, the lands are not included in the geograp}
EPA's TAS decision therefore does not address

iment 1 to this Decision Document) that
nd include, subject to the proviso below
> 1868 Treaty of Fort Bridger, 15 Stat. 673
inder the 1874 Lander Purchase Act, 18
hase Act, 30 Stat. 93 (1897), and

inal boundaries that were added to the
10, 54 Stat. 628 (1940). With regard to the
t. 592 (1953), consistent with the Tribes’
e lands described in the 1953 Act at this
nic scope of approval for this decision.
the 1953 Act area.

D. Capability

Under 40 C.F.R. §§ 49.6(d) and 49.7(a)(4)
they are reasonably expected to be capable, in t
judgment, to carry out the functions they seek
the terms and purposes of the CAA and all app
requirement, tribes may include statements deg

applicant tribes must demonstrate that
he EPA Regional Administrator’s

0 exercise in a manner consistent with
licable regulations. To meet this
cribing their previous management

experience, the existing environmental or publj
entity(ies) exercising executive, legislative, and

government, the existing or proposed agency t

for administering the CAA functions relevant t
administrative capabilities of the staff to effecti
issue.

The Tribes have included in their applicy
resources and capabilities relevant to the partic
out under their application and have addresseg
C.F.R. §49.7(a)(4)(i)-(v). EPA also notes that th
for TAS for the purpose of grant funding undes
Clean Water Act. The EPA Region 8 Air and T1

c health programs they administer, the
judicial functions of the tribal

nat will assume primary responsibility

b the application, and the technical and
vely administer the CAA functions at

wtion a detailed statement of their

ular CAA functions they seek to carry
each of the factors identified in 40

e Tribes have previously been approved
section 106 (33 U.S5.C. § 1256) of the
ibal Programs have carefully reviewed

10 EPA considers this decision a locally applicable final a
Thus, any petition regarding EPA's TAS decision, inctud
boundary, must be brought in the United States Court of
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rtion under CAA § 307(b), 42 U.S.C. § 7607(b).
ng EPA’s determination of the Reservation
Appeals for the Tenth Circuit.




the Tribes” application and considered EPA’s
recommended in a Memorandum that the Tri
of carrying out the functions they seek to adn
of this Memorandum and the Tribes” applicat
satisfied this requirement. This analysis and
does not apply to CAA regulatory programs,
eligibility determination, as EPA evaluates ca
See 59 Fed. Reg. 43956, 43963 (Aug. 25, 1994).
requirements of 40 C.F.R. § 49.7(a)(4) and the
49.6(d).

1V. Conclusion

EPA has determined that the Northern
have met the requirements of CAA § 301(d)(2
approved, effective today, to be treated in a si
CAA §§ 105, 505(a)(2), 107(d)(3), 112(r)(7)(B)(i
decision also concludes that the boundaries of
subject to the proviso below concerning the 19
Treaty of Fort Bridger, 15 Stat. 673 (1868), less
the 1874 Lander Purchase Act, 18 Stat. 291 (18
Act, 30 Stat. 93 (1897), and including certain Iz
boundaries that were added to the Reservatio|
Stat. 628 (1940). With regard to the lands subj
592 (1953), consistent with the Tribes” request

'"EPA received comments questioning the Tribes” dem
for TAS eligibility. Such comments do not address the
Reservation boundary description) and thus exceed th¢
See 40 C.F.R. §§ 49.9(b)(1), (c), (d). However, EPA note
on the mistaken premise that a tribe seeking TAS eligih
capability to perform all functions pertaining to the mg
the capability to regulate activities affecting such resou
only demonstrate that they meet the TAS eligibility cri
regulations — including the capability criterion — for th
approval in a particular application. See, e.g., 40 C.F.R.
capability addresses the “program for which the tribe i
(August 25, 1994) (capability involves a “program-by-i
eligibility for the purposes of CAA grant funding and
program is required. None of the functions for which
regulatory authority under the CAA, and it would be i
of capability for regulatory functions at this time.
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prior experience with the Tribes and have
bes are reasonably expected to be capable
jinister. (Attachment 2). In consideration
on, EPA finds that the Tribes have
ronclusion regarding Tribal capability

put applies only to the current TAS
pability on a program-by-program basis."
The Tribes have met the application

T'AS eligibility criterion of 40 C.F.R. §

Arapaho and Eastern Shoshone Tribes
and 40 C.F.R. §49.6 and are therefore
milar manner as a state for purposes of
i), 126, 1698, 176 A, and 184. EPA’s
the Reservation encompass and include,
053 Act, the area set forth in the 1868
those areas conveyed by the Tribes under
/4), and the 1897 Thermopolis Purchase
inds located outside the original
n under subsequent legislation in 1940, 54
ect to Section 1 of the 1953 Act, 67 Stat.
that EPA’s TAS decision not address the

onstration that they meet the capability criterion
Tribes’ jurisdictional assertion (i.e., their

> scope of permissible comment under the TAR.

5 that several of the comments appear to be based
ility under the CAA must demonstrate its
nagement of reservation air resources, including
rces. This is not accurate. Applicant tribes need
eria in the CAA and EPA’s implementing

se functions for which they are seeking TAS

§ 49.7(a)(4) (applicant tribe’s statement of

s seeking approval”); 59 Fed. Reg. 43956, 43963
rogram inquiry”). In this case, the Tribes seek
rertain other functions for which no separate tribal
he Tribes seek TAS entails the exercise of Tribal
nappropriate for EPA to require a demonstration




lands described in the 1953 Act at this time, the|lands are not included in the geographic
scope of approval for this decision. EPA's TAS|decision therefore does not address the
1953 Act area. Thus, EPA approves the Tribes’ |Application for Treatment in a Manner
Similar to a State Under the Clean Air Act for Purgoses of Section 105 Grant Program, Affected
State Status and Other Provisions for Which No Separate Tribal Program is Required.

APPROVED

11 /212

Shaun L. Mc&rath Date
Regional Administrator
EPA Region 8
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