STATE OF NORTH CAROLINA ~ =*' “IN THE GENERAL COURT OF JUSTICE
COUNTY OF JACKSON ~ SUPERIOR COURT DIVISION
. FILENO, 12 CRS 1362-1363, 51719-51720

gt A AFRLT

STATE OF NORTH CAROLINA )

VS A ORDER ON DEFENDANT’S
MOTION TO DISMISS
GEORGE LEE NOBLES
)

THIS matter is before the undersigned on the Defendant’s Motion to Dismiss
filed April 16, 2013 and the Amendment to Motion to Dismiss filed August 7, 2013.
Present at the hearing was Jim Moore, Assistant District Attorney and Bridgette Aguirre,
Assistant District Attorney representing the State. Todd Williams and Vincent F. Rabil,
Assistant Capital Defenders were present representing the Defendant, and the Defendant
George Lee Nobles was present. The Court makes the following

FINDINGS OF FACT:

e
.

A. Brief Summary of the Case at Bar

In the parking lot of the Fairfield Inn located in Cherokee, North Carolina a
shooting occurred resulting in the death of Barbra Wells Preidt on the evening of
September 30, 2012. Following the death an exhaustive investigation lead by the
Cherokee Indian Police Department culminated in the arrest of George Lee Nobles on
November 30, 2012 (hereinafter referred to as the “Defendant”). On November 30, 2012
the Defendant was charged with two counts of possession of a firearm by a felon, robbery
with a dangerous weapon, and first degree murder in the North Carolina State Court
located in Jackson County, North Carolina. Because the Defendant was charged with first
degree murder counsel was appointed by Robert M. Hurley, Capital Defender on
November 30, 2012. The Defendant by and through counsel filed a motion to dismiss on
April 16, 2013, claiming he is an Indian' as defined by law and alleging the State Court
of North Carolina lacks jurisdiction over Defendant based upon his affiliation with the
Eastern Band of Cherokee Indians since the homicide occurred on the Cherokee
reservation®. The undersigned schedule for hearing this Motion to Dismiss on August 9,
2013. The hearing concluded on September 13, 2013.

! The terms “Indian” and “Native American” are synonyrms and are used interchangeably throughout this order with
“Indian” being used primarily throughout this opinion as that is the term employed in the statutes at issue in this
motion to dismiss.

2 The terms “Qualla Boundary” and “Cherokee Indian reservation” are synonyms connoting the same meaning of
“Indian country” and are used interchangeably throughout this order.
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10.

11.

B. Facts

That the Court received testimony from Christian Clemmer. Mr. Clemmer is
employed with the North Carolina Department of Public Safety in the Division of
Adult Corrections (hereinafter referred to as “DAC™). He has been employed for
the previous five years as a probation officer with his duty station located in
Gaston County.

That Mr. Clemmer was employed as a probation officer on November 4, 2011
when a probation case was transferred to Gaston County, North Carolina from
Polk County, Florida. The individual to be supervised was the Defendant.

That the Defendant was released from the custody of the Florida Department of
Corrections on November 4, 2011, after being convicted of Armed Burglary and
Grand Theft in Polk County, Florida on January 28, 1993.

That included in the information from Florida was a presentence report which was
generated for the Florida Court on July 28, 1993. In the preparation of the
presentence report in which Defendant participated, the document clearly states
Defendant was white/Caucasian making no mention of any Indian affiliation.

[See Attachment “A”].

That Mr. Clemmer first contacted the Defendant on November 10, 2011.

That in addition to Mr. Clemmer the Defendant was also supervised by Gaston
County probation officers James Sparrow and Chelsea Harris.

That the Defendant upon his arrival in North Carolina resided with his mother
Donna Lorraine Smith Crowe Mann at 5009 Tary Court, Kings Mountain, North
Carolina.

That the home at 5009 Tary Court was approved as a suitable residence for the
Defendant by the Gaston County probation department. Mr. Clemmer personally
visited the residence on July 22, 2012.

That 5009 Tary Court, Kings Mountain is located in Gaston County, North
Carolina.

That the probation officers in Gaston County interacted with Defendant
approximately 15 times during the entire time of supervision between November
4,2011 and the date of the homicide on September 30, 2012.

That Mr. Clemmer further testified and the Court would find that race is not an
issue considered germane to, or of any relevance by, the DAC. In North Carolina
issues of race have no bearing on who is accepted and supervised by the DAC.
All persons subject to DAC supervision are treated in the same manner regardless
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13.

14.

15.

16.

17.

18.

19.

of race, sex, age, wealth or the lack thereof, religious affiliation and any other
personal factor unrelated to the primary function and mission of the DAC which
is the care, custody and supervision of adults and juveniles after conviction for a
violation of North Carolina law.

That as Defendant asserts he is Indian based upon a relationship with the Eastern
Band of Cherokee Indians, issues of ancestry are, however, germane to this
motion to dismiss filed by the Defendant and accordingly detailed inquiry is
necessary.

That the race of Defendant in the Interstate Commission Compact paperwork is
white/Caucasian. [See Attachment “B” (page 1 of Probation Records)] This
document is instructive since the Defendant was presented with the application
which clearly described him as white/Caucasian. Notwithstanding this description
the Defendant signed the application on August 11, 2011.

That the issue of race, a claim of being Native American or any affiliation with an
Indian tribe by Defendant was never discussed with Mr. Clemmer. Moreover,
Defendant neither asserted Native American ancestry nor questioned the various
and divergent documentation which all identified Defendant as white/Caucasian
at any time while being supervised with any DAC probation officer.

That the Defendant neither informed DAC of any unique Native American
programs available to him nor sought assistance from any DAC employee seeking
special programs available for Native American individuals either in the
corrections system specifically or available to the broader Native American
population in general.

That during the time of probation supervision the Defendant transferred his
supervision from Gaston County to Swain County on March 26, 2012.

That the Court received testimony from Olivia Ammons. Ms. Ammons is
employed with DAC. She has been employed for the previous nine years as a
probation officer with her duty station located in Swain County.

That Ms. Ammons was employed as a probation officer during 2012 when the
probation of Defendant transferred to Swain County from Gaston County on
March 26, 2012.

That Ms. Ammons first met the Defendant March 28, 2012, at the residence
located at 404 Furman Smith Drive, Cherokee, North Carolina. This residence is
the home of Tonya Crowe, Aunt of the Defendant. In the mountainous and rural
areas of Jackson and Swain Counties it can often be difficult to ascertain the exact
boundary between counties. These occasional ambiguities are often exacerbated
when locations are on the Cherokee reservation. It may be that that the residence
of Tonya Crowe was just inside the Jackson County portion of the Qualla
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27.

28.

Boundary but since the location was so close to the Swain County boundary Ms.
Ammons graciously decided to continue supervision of the Defendant. In
addition to the close proximity to Swain County Ms. Ammons in an effort of
cooperation sought to assist her colleagues in the Jackson County probation office
since during this period there did exist a reduced staff available to handle the
workload.

That Ms. Ammons next met with Defendant on April 3, 2012, in an office visit at
the Swain County Justice Center. Ms. Ammons reviewed all the requirements
Defendant was subject to including the need for stable housing, employment, and
mental health and substance abuse treatment. Additionally, it was stressed to
Defendant the necessity of maintaining contact with his supervising officer and
updating any changes in living arrangements and employment in a timely fashion.

That Defendant secured employment at Home Style Chicken restaurant located at
510 Paint Town Road, Cherokee, North Carolina. Defendant received payment
for his work at Home Style Chicken and ancillary to his salary was issued a W-2
form.

That the next scheduled office visit for Defendant was May 1, 2012. The
Defendant did not attend the meeting, call to cancel or reschedule the meeting or
otherwise explain his absence to Ms. Ammons.

That Ms. Ammons next visited the residence of Defendant on May 2, 2012.
Defendant was not home and Ms. Ammons left a notice hung on the door for
Defendant to contact here immediately.

That Defendant attended a scheduled office visit on May 7, 2012.

That the request for substance abuse screening dated May 7, 2012, is likewise
instructive. When the request for screening form DCC26 was completed, the
information clearly listed the background of Defendant and identified Defendant
as white/Caucasian. Notwithstanding this description Defendant signed the
request on May 7, 2012. [See Attached “C” (page 51 of Probation Records)]. It
was at this meeting that Attachment “C” was generated.

That Ms. Ammons conducted a successful home visit on May 8, 2012.

That Ms. Ammons spoke by phone to Tonya Crowe regarding the Defendant.
Ms. Crowe expressed growing concerns about Defendant which were slowly
developing with the continued presence of Defendant in her home.

That on May 17, 2012, Defendant called Ms. Ammons and advised he had left the
residence of his Aunt, Tonya Crowe at 404 Furman Smith Drive and moved to
Fort Wilderness Campground, 284 Fort Wilderness Road, Whittier, North
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33.
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36.

Carolina. This transition was not unexpected by Ms. Ammons based upon the
prior discussions with Ms. Crowe.

That due to this change in residence Ms. Ammons began the internal process for
transferring supervision from Swain County to Jackson County on May 21, 2012.
Whilst boundaries and points of demarcation were less ascertainable between
Jackson and Swain counties near 404 Furman Smith Drive, Fort Wilderness
Campground is indisputably situated in Jackson County.

That the transfer request was denied by Jackson County. The basis for denial was
due solely to the inability of Jackson County to confirm an actual address and
residence for Defendant.

That on June 20, 2012, Defendant moved to the residence of Ruth and Ricky
Griggs, 460 Griggs Lane, Bryson City, North Carolina. This residence is located
in Swain County.

That upon investigation by Ms. Ammons it was determined Defendant was
spending approximately half his time at the Griggs’ residence and half his time
with his girlfriend at a residence unknown and unapproved by his probation
officer.

That an office visit occurred June 25, 2012. At this visit Defendant advised he

had moved to 460 Griggs Lane and further advised he had quit his job at Home
Style Chicken eatery. Defendant further informed Ms. Ammons his time in the
mountains had regrettably not gone as hoped and he was seriously considering

returning to Gaston County and the residence of his mother.

That the next office visit was scheduled for July 11, 2012. Defendant attended the
meeting and explained he was moving to Keener Avenue but provided no address.

That on July 12, 2012, the Defendant in yet another reversal of course advised he
was returning to Gaston County. Ms. Ammons instructed Defendant to report to
Chief Murray in Gaston County no later than July 16, 2012. Ms. Ammons
completed all required internal documentation to close out the supervision of
Defendant in Swain County which concluded her obligations and responsibilities
in this matter. Supervision of the Defendant returned to Gaston County on July
12, 2012.

That during the whole period Ms. Ammons supervised Defendant he never at any
time indicated he was an enrolled member of the Eastern Band of Cherokee
Indians or that he was eligible for any services provided to Native Americans of
any federally recognized Indian Tribe. Defendant never asked for referral to any
programs or services offered by the Eastern Band of Cherokee Indians to its
enrolled members or First Descendants.
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44.

45.

46.

That in the documentation in the custody of Ms. Ammons the final four numbers
of the Defendant’s social security number are #2669 which is consistent with the
social security number given by Defendant on his Cherokee Police Rights
Interrogation Form which was admitted as State’s exhibit #2. [See Attachment
“D”] The Court would note the social security number given in Attachment “D”
is inconsistent with the social security number on the Florida presentence report in
Attachment “A” and the “Affidavit of Indigency” form Defendant completed on
November 30, 2012. [See Attachment “E™].

That the Court received testimony from Sean Birchfield. Sean Birchfield is
employed as a Sergeant/Detective with the Cherokee Indian Police Department
(hereinafter “CIPD”).

That Detective Birchfield obtained his BLET certificate in 1997. A year prior, in
1996, he received his certification as a Detention Officer. Detective Birchfield
began working as an officer with the CIPD in January 2005. Detective Birchfield
was employed prior to 2005 in law enforcement with the Swain County Sheriff’s
Department.

That Detective Birchfield is a certified Law Enforcement Officer by the State of
North Carolina.

That Detective Birchfield is a First Descendant of the Eastern Band of Cherokee
Indians.

That the CIPD is certified as a Law Enforcement Agency by the State of North
Carolina.

That Detective Birchfield attended numerous professional and educational
training courses since his employment began with the CIPD. These courses
covered general law enforcement issues as well as updates in case law, statutes,
issues of jurisdiction and matters unique to Indian law.

That in addition to general seminars and updates in law enforcement matters,
Detective Birchfield and the entire CIPD received specialized trainings in Indian
law issues in 2006 and 2010. The attendees received tuition from Don Gast,
Assistant United States Attorney for the Western District of North Carolina and
also from agents in the employ of the FBI. Further training is scheduled for the
fall of 2013.

That Detective Birchfield responded to the scene of the homicide at the Fairfield
Inn located on the Qualla Boundary on September 30, 2012.

That on the evening of November 29-30, 2012, the Defendant was arrested at
1621 Olivet Church Road, Cherokee, North Carolina. This residence is located
on trust land within the external borders of the Qualla Boundary.
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53.

54.

55.

56.

That the Defendant following his arrest was transported to the CIPD station
located on the Qualla Boundary.

That Detective Birchfield first met the Defendant at the CIPD station in the early
morning hours of November 30, 2012, following his arrest by law enforcement at
1621 Olivet Church Road.

That Detective Birchfield spoke briefly to Defendant but did not conduct a formal
interview.

That the Defendant was interviewed by other law enforcement officers at the
CIPD and this interview was recorded. A rights form was provided to Defendant
and he signed the waiver on November 30, 2012, at 3:35AM which was admitted
as State’s exhibit #2 and Attachment “D”.

That Detective Birchfield both ran an NCIC criminal history on the Defendant
whereupon he learned there were no alerts or outstanding State or federal process
pending and reviewed the tribal enrollment book which is maintained at the CIPD
to ascertain whether Defendant was an enrolled member of the Eastern Band of
Cherokee.

That at the time of the arrest NCAWARE was not available to law enforcement at
the CIPD.

That as part of the investigation and arrest process Detective Birchfield discussed
with other actors in the law enforcement community where jurisdiction existed for
the Defendant in light of the specific criminal offenses being charged.

That more specifically, Detective Birchfield discussed what offenses would be
charged and which Court had proper jurisdiction for these offenses with Benjamin
Reed, Chief of Police for the CIPD, Lieutenant Gene Owle, CIPD, Jason Smith,
Eastern Band of Cherokee Indian Tribal Court Prosecutor and Special Assistant
United States Attorney, and James Moore, Assistant District Attorney for the 30™
Judicial District of North Carolina.

That upon completing the background investigation of George Lee Nobles and
discussing the matter with the officials described herein, Detective Birchfield
charged the Defendant with the murder of Barbra Preidt at the CIPD.

That all agencies after discussion and consultation determined jurisdiction over
Defendant was in the North Carolina State Court in general, and venue for these
offenses in Jackson County in particular. After the decision to arrest and
determination of jurisdiction was made, Detective Birchfield transported
Defendant to the Jackson County detention facility for an immediate appearance
before a Jackson County Magistrate. The Defendant arrived at the Jackson
County Magistrate’s office at approximately 7:00AM on November 30, 2012.
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57. That at the time of arrest Detective Birchfield neither asked Defendant whether he

58.

59.

60.

61.

62.

was an enrolled member of the Eastern Band of Cherokee Indians nor whether his
parents were enrolled members. However, as previously noted Detective
Birchfield had reviewed the enrollment records kept at the CIPD and the name of
the Defendant was not to be found.

That the United States Attorney for the Western District of North Carolina has for
many decades enforced criminal laws against members of the Eastern Band of
Cherokee Indians pursuant to the Major Crimes Act 18 U.S.C. §1153. It has long
been the policy of the United States Attorney for the Western District that as part
of the charging process for criminal offenses occurring on the Qualla Boundary
law enforcement officers making an arrest are required to provide documentation
to the Unites States Attorney certifying the defendant being charged is an enrolled
member of a federally recognized tribe.

That Detective Birchfield did not certify the Defendant was an enrolled member
of the Eastern Band of Cherokee or any other federally recognized Tribe at the
time of arrest since there was no evidence to warrant this determination or in any
manner suggest a reasonable and prudent officer should make such a
determination.

That Detective Birchfield testified he is aware of Rule 6 of the Cherokee Tribal
Court Rules of Criminal Procedure.

That Detective Birchfield upon further investigation after Defendant was arrested
and taken to the Jackson County magistrate, found no record of any prior adult
criminal charges against the Defendant in the Cherokee Tribal Court. However,
this search did not include a review of juvenile records in the Cherokee Tribal

Court.

That arising out of the homicide on September 30, 2012, two other individuals
were charged with various related criminal offenses. Dwayne Edward Swayney
was charged and arrested on the Qualla Boundary. Dewayne Swayney is an
enrolled member of the Eastern Band of Cherokee Indians. Law enforcement
determined this fact by reviewing and finding the name of Dwayne Swayney in
the enrollment records kept for reference by law enforcement at the CIPD. The
other co-defendant was Ashlyn Carothers. She was arrested at the CIPD. Ashlyn
Carothers was determined to not be an enrolled member of the Eastern Band of
Cherokee Indians. However, Ms. Carothers was found to be an enrolled member
of the Cherokee Nation of Oklahoma. Both Mr. Swayney and Ms. Carothers were
taken before a Tribal magistrate at the Cherokee Tribal Court. The Arrest Report
from CIPD for Mr. Swayney was admitted as Defendant’s exhibit #2. The Arrest
Report from CIPD for Ms. Carothers was admitted as Defendant’s exhibit #3. The
Affidavit of Jurisdiction for Ms. Carothers was completed by CIPD on November
30, 2012 which was admitted as Defendant’s exhibit #8 [See Attachment “F”].
The Affidavit of Jurisdiction completed by CIPD for Mr. Swayney was admitted
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68.

69.

as Defendant’s exhibit # 9 [See Attachment “G”]. The CIPD Warrants issued
against Ms. Carothers for the charges of Homicide in the First Degree; Robbery
with a Dangerous Weapon; Aid and Abet Homicide in the First Degree and Aid
and Abet Robbery with a Dangerous Weapon were admitted as Defendant’s
exhibit # 10, 11, 12 and 13 respectively.

That both enrolled members of the Eastern Band of Cherokee Indians and
enrolled members of other federally recognized Indian tribes are subject to the
criminal jurisdiction of the Cherokee Tribal Court. U.S. v. Wheeler, 435 U.S. 313
(1978); Cherokee Code Chapter 14-1.1(a); 25 U.S.C. §1301(2)(2013); U.S. v.
Lara, 541 U.S. 193, 210 (2004).

That the Court received testimony from Kathie McCoy. Ms. McCoy is an
employee of the Eastern Band of Cherokee Indians working in the office of tribal
enrollment. She has worked in this office for the past 16 years.

That as part of her job duties Ms. McCoy works with the Tribal enrollment
committee which is a committee comprised of the Tribe’s elected governmental
leaders handling matters related to enrollment issues.

That Ms. McCoy is aware of and knowledgeable regarding enrollment eligibility
in the Eastern Band of Cherokee Indians. The three factors required by the
Eastern Band of Cherokee for an individual to be eligible for enrollment are:

a. being between the ages of 0-18;

b. being at least a 1/16 blood quantum; and

c. being a direct lineal descendant to an ancestor included in the 1924
Baker Roll.

Cherokee Code §49-2 (The Cherokee Code shall be cited as “C.C.” or
“Cherokee Code” hereinafter.)

That the required documentation sought by the tribal enrollment office consists of
a certified birth certificate and photo ID. Applicants may submit additional
documentation in addition to the required documents listed above but are not
required to do so. ’

That the State admitted into evidence State’s exhibit #4 [See Attachment “H”]
which is an official document from the Eastern Band of Cherokee enrollment
office stating that Defendant is not an enrolled member of the Eastern Band of
Cherokee Indians.

That the State admitted into evidence State’s exhibit #5 stating Donna Lorraine
Mann the mother of Defendant is an enrolled member of the Eastern Band of

Cherokee Indians.
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70. That the Eastern Band of Cherokee Indians does recognize First Lineal

71.

72.

73.

74.

75.

76.

77.

Descendants (hereinafter referred to as “First Descendent”) which are defined by
Eastern Band of Cherokee Indian in Section 16 of the Charter and Governing
Document of the Eastern Band of Cherokee Indians, as enacted and adopted May
8, 1986, and amended by Tribal referendum October 8, 1986 and September 5,
1995. [See Attachment “I” for Section 16 of the Charter in its entirety] Section
16 states in relevant part:

The first generation of an enrolled member of the Eastern Band of
Cherokee Indians shall enjoy all property, both real and personal, that is
held in said enrolled member's possession at their death. First generation
shall include all children born to or adopted by an enrolled member.

That for individuals who are designated as First Descendants the tribal enrollment
office issues documentation known as a “Letter of Descent.” The document is
issued by personnel in the enrollment office and is used to establish eligibility for
services in areas including, but not limited to, health care, education and
employment and for identification purposes.

That the Eastern Band enrollment office maintains all official enrollment records.
This repository of records is the official database of all enrollment documentation
for the Eastern Band of Cherokee. All documents in their possession have been
scanned into this single database.

That a search was requested of the Eastern Band of Cherokee enrollment office
for any records of the Defendant. Ms. McCoy conducted a search of the official
enrollment database for any records pertaining to Defendant. No documents
regarding the Defendant were found.

That there exists neither a certificate of enrollment nor a “Letter of Descent” for
the Defendant issued by the Eastern Band of Cherokee Indians enrollment office.

That while Defendant is neither enrolled nor currently classified as a First
Descendant, it is the opinion of Ms. McCoy based upon the information available
to her and relying primarily on the fact that Defendant’s biological mother is an
enrolled member, Defendant is eligible to be designated as a First Descendant by
the enrollment office of the Eastern Band.

That the Court received testimony from Annette Tarnawsky. Ms. Tarnawsky is
employed by the Eastern Band of Cherokee Indians as their Attorney General.
She has been employed in the legal division of the Tribe for 13 years serving as
associate counsel subsequently being promoted to the position of Attorney
General in 2009.

That the legal division of the Tribe provides legal representation to the
government of the Eastern Band of Cherokee and all of its ancillary programs. As
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Attorney General she is the primary legal advisor to the Tribe. Included amongst
her many and varied tasks and responsibilities are the supervision of the legal
division including its attorneys, paralegals and support staff, working with and
advising the executive and legislative branch of the Tribe, representing the Tribe
and its programs in judicial and administrative hearing and supervising the tribal
prosecutor assigned to manage the criminal prosecutions in Tribal Court.

That the tribal prosecution team currently consists of two positions with a lead
prosecutor and an assistant prosecutor. The lead tribal prosecutor is Jason Smith,
Esq. The assistant tribal prosecutor is Justin Eason, Esq.

That the Eastern Band of Cherokee Tribal government is founded upon the
Charter and Governing Document of the Eastern Band of Cherokee Indians, as
enacted and adopted May 8, 1986, and amended by Tribal referendum October 8,
1986 and September 5, 1995.[See Attachment “I”’]

That while Ms. Tarnawsky testified there are three distinct branches which
comprise the government of the Eastern Band of Cherokee Indians, the structure
of the Eastern Cherokee government must be analyzed closer. Section 1 of the
Charter provides for an Executive Branch and a Legislative Branch of
government. The Charter does not provide for a Judicial Branch. However, the
Eastern Cherokee exercising the sovereign authority of the Tribe did establish the
Cherokee Tribal Court in C.C. §7-1 et. seq. Accordingly, while the Cherokee
tribal government is not in the Charter established as a distinctly divided three
branched system of government as is commonly seen in the Federal and State
structures, the Eastern Cherokee government functions as a de facto three branch
system of government.

That each federally recognized Indian tribe decides who comprises their
membership. This membership determination is left solely to the Tribes based
upon their inherent sovereignty and neither the State nor Federal government may
infringe on this most basic foundational criteria. Santa Clara Pueblo v. Martinez,
436 U.S. 49, 72 n. 36 (1978).

That the C.C. §49-2 defines qualifications for membership in the Eastern Band of
Cherokee. Defendant is ineligible to become an enrolled member of the Eastern
Cherokee.

That as previously stated the blood quantum for membership in the Eastern Band
of Cherokee is 1/16. There did exist a period of time where this blood quantum
was expanded to 1/32. This expanded eligibility appears to have occurred during
the 1950’s. However, since August 14, 1963, the minimum blood quantum is
1/16. Moreover, since the date of birth of the Defendant, at all times during the
life of the Defendant and on the date of the alleged offense, the required blood
quantum has been 1/16 without variation or modification.
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90.

That Ms. Tarnawsky testified that in her opinion Defendant is eligible to be
designated as a First Descendant under the Cherokee Code.

That enrolled members are recognized as Native American by the Federal and
Cherokee governments, treated differently and enjoy benefits from this tribal
affiliation in the form of various services and opportunities not afforded to First
Descendants. These benefits include disparate treatment in the areas of real
estate, employment, education, inheritance, hunting & fishing and voting.

That in the field of health care the Eastern Band of Cherokee operate both health
programs under its governmental services matrix and the Cherokee Indian
Hospital (hereinafter referred to as “CIH”) also provides health care as a separate
Enterprise of the tribe under C.C. §130B.

The tribal government coordinates public health services for enrolled members
through the Health and Medical Division consisting of among other services
community health, diabetes program, home health, Tasli Care nursing home, WIC
program, wound care and the women’s wellness clinic.

That CIH operates a hospital on the Qualla Boundary located at 1 Hospital Road,
Cherokee, NC and provides services to enrolled members. A limited menu of
services in the health field are afforded to First Descendants at both the CIH and
the Health and Medical Division. The CIH will only expend federal funds on
First Descendants. No Eastern Band of Cherokee Indian tribal monies are used to
provide health care for First Descendants. The CIH provides contract health
services to First Descendants only in life threatening situations and not to treat
chronic conditions. Conversely, CIH expends funds for enrolled members in both
life threatening and chronic situations. First Descendants living in the five
counties of Jackson, Swain, Graham, Haywood and Cherokee Counties receive
direct care and outside referrals. However, First Descendants living outside these
five counties receive only direct care at the CIH and are not eligible for referrals.

That the distinctions, differences and variations in the provision for and receipt of
health care between enrolled members and First Descendants is substantial,
definable and articulable. There likewise exists many additional limitations on
health care services provided to First Descendants as established by the CIH in its
manuals, policies and procedures under requirements of the Indian Health
Service. 25 U.S.C. §1661.

That the area of real estate in the context of Indian jurisprudence is complex and
requires some background analysis which follows in this order. At this juncture,
however, it is sufficient to note that the Cherokee Indian Reservation is somewhat
mis-named in that the land is not a reservation as understood in the context of
Indian law. Regardless, these lands are held in trust for the use and benefit of the
Eastern Band of Cherokee Indians and its members. The Eastern Band of
Cherokee Indians issues “Possessory Holdings™ to its members. Possessory
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92.

93.

94.
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Holdings are specifically contemplated in section §16 of the Tribal Charter and
are codified Cherokee Code §47-3 and §47-4.

That in the field of real estate the rights of enrolled members and First
Descendants vary markedly. Cherokee Code §47 delineates the different ri ghts
afforded to enrolled members and First Descendants regarding the control and use
of real property. The rights of enrolled members include the right to live, rent,
lease or sell the possessory interest subject to various other rights against
alienation as established in C.C. §47-4. However, the limits of the use of a
possessory interest for a First Descendant are established by tribal law at C.C.
§28-2(b), (c) and (d). First Descendants cannot use timber, minerals or otherwise
deplete the improvements of a possessory interest. C.C. §28-2(c). These very
same limitations are not placed upon enrolled members in the use and enjoyment
of their Possessory Holdings. Accordingly, the rights afforded to First
Descendants are noticeably limited in comparison to enrolled members.

That the sale of a Possessory Holdings interest may only be made to another
enrolled member or the Eastern Band of Cherokee Indians. Because only an
enrolled member may purchase a Possessory Holdings yet another limitation on
First Descendants in found in Cherokee law. C.C. §28-2(d).

That the basis upon which an enrolled member may buy, use, divest and
otherwise enjoy a Possessory Holdings flows to them as an enrolled member of
the Eastern Band of Cherokee and the rights afforded to them flows from their
unique status as an enrolled member. However, the sole basis upon which a First
Descendent my use, lease, or sale a Possessory Holdings comes only from an
interest previous enjoyed by the biological parent and not from the status of being
a First Descendent.

That in the sphere of inheritance the rights of enrolled members and First
Descendants is also substantively different. First Descendants may only take a
Possessory Holdings by valid will. C.C. §28-2. A First Descendant may never
take a Possessory Holdings by intestate succession. C.C. §28-1(b). Unlike a First
Descendant, an enrolled member may take a Possessory Holding by ether a valid
will or by intestate succession. C.C. §28-1.

That regarding employment the Cherokee Code provides employment preference
for employment with the Eastern Band of Cherokee Indians, its Enterprises and
all other Tribal governmental employing agencies. C.C. §96-4.00 ez. seq. The
employment preference of the Eastern Band is:

a. Enrolled members;

b. Spouses and parents of Enrolled Members;

c. Members of other federally recognized Indian Tribes; and
d. First Generation Descendant.
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96. That in the field of education distinctions are also found between enrolled
members and First Descendants. All children are welcome to attend the Cherokee
schools. C.C. §115-2. Inregards to higher education, while enrolled members
receive education assistance no tribal monies may be expended on First
Descendant until after all awards have been made to enrolled members. Pursuant
to Cherokee Code §115-8, First Descendants are a second priority and will only
receive financial assistance when all awards to enrolled members have been made
and there exists additional funds which have been unspent.

97. That enrolled members enjoy unfettered rights to hunt and fish on tribal lands
which is not afforded to First Descendants. C.C. §113-4(b)(1) and (2).

98. That in the area of voting and elections differences between First Descendant and
enrolled members is most stark. In tribal elections enrolled members may hold
elected office and may vote as established in Section 9 of the Charter. However,
a First Descendant may never hold elected office and may never vote in any tribal
election. C.C. §161-3 (a)(1) and (b)(1).

99. That regarding the decision to transport Defendant to a Jackson County
Magistrate after arrest, Ms. Tarnawsky believes that once a person is arrested they
must be taken before a judicial official without unreasonable delay. This is a
sound and wise precaution. Moreover, North Carolina likewise agrees and this
practice is codified in North Carolina law and located at N.C. Gen. Stat. §15A-
511.

100. That Rule 6 of the Cherokee Tribal Court Rules of Criminal Procedure seeks to
afford these same protections for individuals arrested on the Qualla Boundary
which are afforded to individuals arrested outside of “Indian country”.

101. That in deciding where to take the Defendant, Ms. Tarnawsky is of the opinion
that tribal prosecutor Jason Smith correctly exercised his discretion and that the
correct jurisdiction for the offense of murder with which Defendant is charged lies
in the North Carolina State Court.

102. That prior to November 29, 2012, Ms. Tarnawsky did not know Defendant or his
mother and does not recall any previous interactions with them regarding any
matter during the preceding 13 years.

103. That in addition to being the Attorney General and handling all legal issues
brought before the Tribe, there also exist in “Indian country” the overlap of Indian
language and Indian culture. Beyond mere statutes and decisions from our
appellate courts throughout the United States, legal counsel to Indian tribes must
also consider factors of culture, history, language and customs rarely considered -
in other legal fields.® For guidance on these issues Ms. Tarnawsky as director of

® One example is found in the Indian Child Welfare Act regarding social and cultural standards of an Indian
community. 25 U.S.C. §1915(d).
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104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

the legal division required all counsel to utilize the talents of Ms. Myrtle Driver
Johnson.

That the Court received testimony from Myrtle Driver Johnson.

That Ms. Johnson is an enrolled member of the Eastern Band of Cherokee Indians
and has a blood quantum of 4/4.

That Ms. Johnson has resided on the Qualla Boundary her entire life and during
these 69 years only left the area for extended periods related to educational
studies.

That Ms. Johnson is a tribal elder and has been bestowed the title of “Beloved
Woman” by the Eastern Band of Cherokee. This title is considered a great honor
amongst the Cherokee. Her award is recognition of a life devoted to her people,
her Tribe, and all the Chiefs, Vice-Chiefs and council members who have served
in Tribal government for these past decades.

That Ms. Johnson was elected and did serve one term as a councilmember from
her community.

That Ms. Johnson is fluent in the Cherokee language. For over 20 years Ms.
Johnson has worked as the English Clerk and the Indian Clerk translating English-
Cherokee and Cherokee-English in Tribal Council. This role is especially
important in that Cherokee Council sessions are broadcast over the local cable
television channel and re-broadcast in an effort to inform the community of
governmental actions. Moreover, these translations assist older members of the
Tribe who either may be unable to attend sessions or to aid those older members
who primarily speak Cherokee to better understand the issues being debated.

That in addition to her work in tribal government Ms. Johnson teaches the
Cherokee language. Ms. Johnson is a founding member and instructor at the
Kituwah Language Immersion Academy. This program seeks to teach the
Cherokee language to young children at an early age in an effort to keep the
Cherokee language alive.

That Ms. Johnson is richly versed in the history of the Eastern Cherokee.

That at the time of this hearing in August 2013, the Eastern Band of Cherokee
Indians is comprised of approximately 14,000 members. Many but not all
enrolled members reside on the Qualla Boundary.

That presently there are approximately 300 enrolled members that are fluent in the
Cherokee language.
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114.

That Ms. Johnson is deeply involved in and a leader of the Cherokee community
regarding the language, culture and tradition of the Eastern Band of Cherokee. In
Cherokee life language, culture and tradition are all inextricably intertwined.

115.That from a historical perspective the Cherokee, also known as the Kituwah

116.

117.

118.

119.

120.

121.

people, comprised their social structure in the form of a matriarchal clan system.
There exists seven clans of the Cherokee: Potato, Deer, Paint, Bird, Long Hair,
Blue and Wolf. This matriarchal clan system remains in existence today. In the
matriarchal clan system kinship was traced through the mother where all children
Joined the clan of their mother.

That as part of the culture and tradition of the Eastern Band of Cherokee there is
every fall in October the Cherokee Indian Fair. This has been a tradition attended
by enrolled members for over 100 years. Also, there is the Kituwah Celebration
in June of each year located at the Ferguson Fields property now owned by the
Eastern Band of Cherokee. Both of these events celebrate the arts, crafts,
language, traditions and uniqueness of the Cherokee culture.

That there are medicine ceremonies still held today which deal with native beliefs
and local remedies which remain an important and vibrant feature in
contemporary Cherokee life. These ceremonies are private and participation is
only afforded to enrolled members.

That in the Cherokee language a-ni-yo-ne-ga is the word for people of white or
light complexion. This word is a separate and distinct word from that used to
identify a member of the Cherokee Tribe.

That Ms. Johnson opined there is a cultural belief held by the Cherokee people
that white/Caucasian persons are non-Native American. Conversely, all Indians
are Native American.

That Ms. Johnson expressed their exists a cultural and widely held community
belief that to recognize non-Native Americans as Indians is inconsistent with the
unique government to government relation between the Indian Tribes and the
United States, contravening the historical promises made by the United States to
the Native American populations.

That the State admitted into evidence State’s exhibit #6. This exhibit is a
photograph of tattoos on the Defendant consisting in total of two tattoos. The first
was of an eagle. Based upon the experience and knowledge of Ms. Johnson the
eagle and its symbolism is in her opinion a generic symbol in Native American
culture. It is found and relevant to nearly all Indian Tribes in the United States
and represents nothing unique to the Eastern Band of Cherokee. The second
tattoo depicts an Indian with a headdress. This tattoo is of unique significance to
Ms. Johnson. Headdresses were never worn, used or employed for ceremonial
purposes by the Eastern Band of Cherokee. The headdress of the type found
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122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

tattooed on Defendant is of a Western Plains Indian. In the opinion of Ms.
Johnson the headdress tattoo is devoid of any relationship to the language, culture,
history or traditions of the Eastern Band of Cherokee Indians.

That the Court received testimony from John Preidt, Jr. Mr. Preidt is 76 years old
and resides in Shelbyville, Indiana. He was born in Austria and immigrated to the
United States in 1952.

That Mr. Preidt was married as a younger man to Dorothy.

That following his marriage to Dorothy Mr. Preidt remarried Barbra Wells. Mr.
Preidt and Barbra Wells married in 1962 or 1963.

That having been married to Barbra Wells Preidt since 1963, Mr. Preidt testified
and the Court would find that Barbra Wells Preidt was white/Caucasian.

That during their marriage Mr. and Mrs. Preidt were self-employed running a
small business which focused primarily on the ownership and management of
apartments.

That in the last days of September 2012 Mr. and Mrs. Preidt were traveling south
from Indiana to Jacksonville, Florida on a pleasure trip to see the sister of Barbra
who resides in the Jacksonville area.

That as their travels led them towards Florida they stopped for the evening in
Cherokee, North Carolina and rented a room at the Fairfield Inn. The Fairfield
Inn is located at 568 Paint Town Road, Cherokee, North Carolina. This hotel is
located on the Jackson County portion of the Qualla Boundary.

That in the waning hours between 9 and 10PM on the evening of September 30,
2012, the Preidt’s pulled their vehicle into the parking lot of the Fairfield Inn. It
was dark outside. After driving around for a brief moment looking for a parking
place Mr. Preidt the operator of the family vehicle chose and then parked in a
parking space near the sidewalk in front of the Fairfield Inn. The parking lot and
sidewalk were built for and used by guests of the Fairfield Inn.

That after parking Mr. and Mrs. Preidt exited their vehicle. Mr. Preidt existed the
driver’s side door since he was driving and Mrs. Preidt exited from the front
passenger side door.

That as Barbra Preidt exited the car she lit a cigarette. Almost instantaneously as
they alighted from the vehicle Mr. Preidt both heard and, then as he turned to
look, saw Barbra Preidt being dragged by an unknown person. This person came
out of the darkness and was not seen by Mr. Preidt as he drove through the
parking lot, when he parked his car or when he exited on his side of the vehicle.
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132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

That upon hearing and seeing these events Mr. Preidt immediately sprang into
action running around his vehicle as quickly as he could to render aid and
assistance to Barbra. As he traversed to the other side of the vehicle and
approached Barbra, Mr. Preidt confronted a man wearing a mask. Because of the
mask Mr. Preidt was unable to see the facial details of the individual. Mr. Preidt
did notice the masked person was similar in height to his own 5’ 6” frame and
similar in weight to the approximately 228 pounds Mr. Preidt then weighed on
that night.

That Mr. Preidt notwithstanding his age of 76 jumped on the masked person.
However, Mr. Preidt despite his gallant efforts was almost instantly thrown to the
ground by the masked man. Throughout these moments yelling was constant.
Mr. Preidt heard Barbra say in a loud declaratory voice “leave me alone!!” and
“get out of here!!”

That Mr. Preidt testified he heard the masked person respond to Barbra by saying
“shut up!”

At the time Barbra was accosted by the masked person she had somewhere
between $4,000 and $5,000 in cash in her purse. While an unusually large
amount of money to carry on one’s person, Mr. Preidt explained they were on
vacation and planned to be away from Indiana for an extended period of time
while visiting Barbra’s sister in Northern Florida.

That suddenly during the physical struggle between Barbra and the masked

person Mr. Preidt heard a noise he described as a “popping sound.” Mr. Preidt
also described the sound he heard as a “shot” or “bang.” Regarding the number of
shots Mr. Preidt believes he heard the sound only one (1) time.

That after hearing the noise the masked man ran away and took with him the
purse belonging to Barbra. As the masked individual ran into the woods Mr.
Preidt lost sight of him in the darkness.

That contemporaneously with the masked person fleeing the scene Mr. Preidt
heard Barbra say “I think I have been shot.”

That Barbra Preidt had been shot.

That in an effort to render aid Mr. Preidt ran into the hotel lobby of the Fairfield
Inn and asked the front desk clerk to immediately call 911. When Mr. Preidt left
Barbra to seek assistance from 911 there were two female bystanders who
remained with and comforted Barbra.

That after calling 911 as Mr. Preidt began to return to Barbra both ladies who had
remained with Barbra informed Mr. Preidt that Barbra was mortally wounded and
had succumbed to her wounds.
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142. That Barbra Preidt died on the sidewalk in front of the Fairfield Inn in Cherokee,
North Carolina on the evening of September 30, 2012.

143. That the Court received testimony from Vickie Jenkins. Ms. Jenkins is employed
with the Cherokee Indian Hospital and has worked at the CIH for the past 33
years. She is employed in the medical records department.

144. That Ms. Jenkins as custodian of the medical records at the CIH brought a copy of
all medical records of Defendant to court pursuant to a lawfully issued subpoena.
Ms. Jenkins was familiar with the medical records of Defendant and also during
the hearing reviewed the records thereby affording her the opportunity to refresh
her memory of these records.

145. That to receive medical services at the CIH a patient must be an enrolled member
of the Eastern Band of Cherokee or prove they are a First Descendant and
contemporaneously supply the required certification paperwork from the
Cherokee tribal enrollment office.

146. That patients of the CIH do not receive a bill and do not pay for medical services.

147. That Ms. Jenkins testified based upon the information provided and after review
of the medical records of the Defendant, in her opinion the Defendant would not
have to pay for medical treatment at the CIH for services available to First
Descendants.

148. That the medical records for the Defendant at the CIH indicated he was born on
January 17, 1976. The last four digits of his social security number are #2669.

149. That like all other medical providers there are various codes used by the CIH.
Coding is a normal and generally accepted practice in the health care industry.

150. That the code assigned to the Eastern Band of Cherokee Indians by the Indian
Health Service is “023”.

151. That the coding assigned to the degree of Indian blood is “001” for a full blood
quantum, “002” for less than a full but up to a half blood quantum, “003” for less
than a half but up to a three-quarters blood quantum, and “004” for a blood
quantum less than one-quarter. These codes were developed by the Indian Health
Services and they are used by all Indian Health Services facilities throughout the
United States including the CIH.

152. That the medical records of Defendant were admitted as Defendant’s exhibit # 7.
The CIH assigned the chart #01-23-92 to the Defendant.

153. That the first visit to the CIH by Defendant was on October 31, 1985. The last
visit of Defendant was on February 28, 1990.
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154.

155.

156.

158.

159.

160.

161.

That the Defendant visited the CIH in total five (5) times. These visits occurred
on:

October 31, 1985

October 1, 1987

March 12, 1989

March 16, 1989

February 28, 1990

oA o

That the last time Defendant used the medical services at the CIH he was 14
years of age which was over 23 years ago. Likewise, there are no other records of
accessing any other clinics or medical facilities overseen or related to the CIH for
over 23 years.

That the Court received testimony from Sam Reed. Mr. Reed is an enrolled
member of the Eastern Band of Cherokee Indians. Mr. Reed has worked as a
Magistrate in the Cherokee Tribal Court for the past three years. Prior to
becoming a magistrate Mr. Reed worked for 13 years as a law enforcement officer
with the CIPD.

. That Mr. Reed has received extensive training as a magistrate which includes

attending the School of Government course for North Carolina Magistrates in
August of 2010. Also, he has attended numerous federal Indian law training
courses offered by educational providers in the Indian law field.

That magistrates in the Tribal Court only handle criminal matters with their duties
not extending into the civil field. The single exception to this practice is found
where tribal magistrates review and when appropriate issue civil domestic
violence protection orders.

That the Cherokee Tribal Court staffs two separate magistrate offices. One office
is located at the CIPD. The other magistrate office is located at the Cherokee
Tribal Court. At both offices there does exist computer access to the tribal
enrollment database for the Eastern Band of Cherokee. This database is only
available to court officials including magistrates and is the same enrollment
database officially maintained by the Tribal enrollment office supervised by
Kathie McCoy and Nancy Maney.

That the tribal enrollment database does not include First Descendants.

That Mr. Reed discussed the procedures for issuing criminal process in the Tribal
Court. On average approximately 15-20 criminal warrants are issued by
magistrates in a 24 hour period. The process begins when a law enforcement
officer completes an affidavit of jurisdiction and criminal complaint form. The
Affidavit of Jurisdiction is identical to the one admitted by Defendant as
Defendant’s exhibit#4 [See Attachment “J”]. After completion of the
jurisdictional form, the defendants along with the complaint form are then taken
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162.

163.

164.

to a tribal magistrate. The magistrate then issues a warrant or summons based
upon the severity of the offense and other relevant factors considered by the tribal
magistrate.

That Cherokee magistrates issue warrants and summons for violations of the
Cherokee Code. These same tribal magistrates never issue process for violations
of federal or North Carolina law. :

That the affidavit of jurisdiction form is used by all tribal magistrates. That all
tribal magistrates are familiar with the Rules of Criminal Procedure and the
Criminal Code of the Eastern Band of Cherokee. This jurisdictional form is -
drafted so as to accommodate the provisions of Rule 6 of the Criminal Rules of
Procedure as promulgated by the Cherokee Code.

That C.C. §15-8 Criminal Procedure authorizes the creation of the Cherokee
Rules of Criminal Procedure. Rule 6 of the Cherokee Rules of Criminal
Procedure states in relevant part:

(a) In General.

(1) Appearance Upon Arrest. A person making an arrest within the
Qualla Boundary must take the defendant without unnecessary
delay before a Magistrate or Judge, unless the person taken into
custody is arrested on Federal or State process, in which case they
shall be taken before the appropriate person as provided for in N.C.
Gen. Stat. §15A or the Federal Rules of Criminal Procedure. It is
not necessary for persons arrested for violating conditions of
release to be brought before the Magistrate.

(2) Appearance Upon a Summons. A person served with a
criminal summons must appear before the Magistrate on duty
during the first business day following service with the summons.
Upon failure of any defendant to report as Ordered, the Magistrate
on duty during the day shall issue a Warrant for the defendant's
arrest and charge him or her with Failure to Obey a Lawful Order
of the Court.

(b) Procedures.

(1) Determining Jurisdiction. The Magistrate shall conduct the
"St. Cloud" test to confirm that the defendant is an Indian. This test
is conducted as follows:

(A) Inquire if the defendant is an enrolled member of any
Federally recognized Indian Tribe;
(B) Inquire if the defendant is a First Descendent of the EBCI;
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(C) Inquire if the defendant is a citizen of another country;

(D) Inquire if the defendant is a member of any State
recognized Indian Tribe; and

(E) Inquire if the defendant participates in any Indian cultural
events, lives on a Reservation, receives any benefits
reserved exclusively for Indians, or otherwise holds herself
out as an Indian.

If the answers to questions (A)—(C), or any one of them, is "yes,"
the inquiry ends there and the Court has jurisdiction over the
defendant. If the answers to questions (A)—(C) is "no," but the
answer to question (D) or (E) is "yes," further inquiry may be in
order to satisfy the Magistrate that the defendant is an Indian for
the purposes of the exercise of jurisdiction. If the Magistrate
determines that the defendant is a non-Indian, then the Magistrate
should notify the CIPD of same, dismiss the charges and turn the
defendant over to the CIPD for transport to the appropriate State or
local judicial officer or to the Federal authorities. In lieu of
inquiring of the defendant as outlined above, an Affidavit such as
the one attached in Appendix 1 to these Rules may be utilized. If
the defendant exercises his or her right to remain silent, the
Magistrate shall determine that the defendant is an Indian for the
purposes of jurisdiction, without prejudice to the defendant's right
to challenge jurisdiction at a later date. If the defendant is too
intoxicated or impaired for the Magistrate to conduct this inquiry,
the Magistrate shall order that the defendant appear before the
Magistrate on duty on the following business day for the
conclusion of this proceeding.

(2) Waiver of Personal Jurisdiction. A non-Indian may waive the
issue of personal jurisdiction and consent to proceeding in the
Cherokee Court.*

C.C. §15-8 Rules of Criminal Procedure, Cherokee Criminal Rules, Rule 6
(2013) [See Attachment “K” for Rule 6 in its entirety].

165. That Rule 6 closely tracks the St. Cloud v. United States factors discussed in more
detail hereinafter.

166. That Defendant places great emphasis on the fact that Defendant was not taken
before a tribal magistrate for his St. Cloud inquiry but rather was instead taken to

* In light of the ruling in Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) where the Supreme Court clearly
stated Indian tribes may not prosecute non-Indians without the express consent of Congress it must necessarily be
asked how such an inquiry could ever be grounded in personal as opposed to subject matter jurisdiction and following
this hurdle how an individual could “consent” to jurisdiction not conferred by Congress and expressly denied by the
United States Supreme Court. Yet, an answer to this question is beyond the scope of this order.
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the Jackson County State Court Magistrate. This protestation is misplaced. By
focusing on where the St. Cloud inquiry occurred Defendant loses sight of the
fundamental basis upon which St. Cloud rests. The essential inquiry is not where
the St. Cloud inquiry occurs. Rather, the paramount consideration is whether the
St. Cloud inquiry occurs. To attach such importance to the location of the inquiry
is to erroneously place form over substance. Moreover, Defendant was in actual
fact afforded a hearing where the St. Cloud analysis was conducted. But in the
case of this Defendant, the hearing was only conducted after Defendant was
provided most competent and capable counsel, adequate notice, an opportunity to
be heard and present evidence and an ancillary opportunity to supplement the
hearing with any written briefs and case law deemed germane.

167. That the Court received testimony from Kelly Oaks who is a special agent with
the North Carolina State Bureau of Investigations (hereinafter referred to as
“SBI”). Agent Oaks has been employed with the SBI as a special agent for the
preceding 15 years. That Agent Oaks’ supervisor is SBI Agent Tom Ammons.

168. That the Court admitted into evidence Defendant’s exhibits #14, #15 and #16
which are emails from the address of Agent Oaks regarding the investigation of
the homicide.

169. That Agent Oaks testified the Cherokee Indian Police Department was the lead
investigation agency in the criminal investigation surrounding the shooting of
Barbra Preidt on September 30, 2012.

170. That Shannon Ashe, also a special agent for the SBI, was the original agent
assigned to assist in this investigation. However, due to other duties he became
unavailable and Agent Oaks was then called upon for her assistance.

171. That Furman Smith Crowe testified at this hearing. Mr. Crowe is an enrolled
member of the Eastern Band of Cherokee Indians and is the maternal Uncle of
Defendant. Mr. Crowe has known the Defendant since he was two weeks old.
Mr. Furman Smith Crowe is the brother to Donna Lorraine Smith Crowe Mann.
Donna Lorraine Smith Crowe Mann is the mother of Defendant.

172. That when the Defendant was an infant his biological father George Robert
Nobles abandoned the Defendant with Mr. Crowe.

173. That Mr. Crowe identified the plat set forth in Defendant’s exhibit #17.

174. That Donna Lorraine Smith Crowe Mann testified. Ms. Mann was born May 9,
1955.

175. That Ms. Mann is the biological mother of the Defendant George Lee Nobles who
was born January 17, 1976.
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176.

177.

178.

179.

180.

181.

182.

183.

184.

185.

186.

187.

That Ms. Mann is an enrolled member of the Eastern Band of Cherokee Indians.
Her enrollment number is #R03976 and she possesses an 11/128 blood quantum.

That the birth certificate of Ms. Mann was identified by her and admitted as
Defendant’s exhibit #18.

That the biological father of the Defendant was George Robert Nobles. Ms.
Mann testified, and the Court would find, that the biological father George Robert
Nobles was not Native American having no membership in any federally
recognized Indian tribe in the United States. George Robert Nobles was
white/Caucasian.

That George Robert Nobles is now deceased.

That Ms. Mann has lived in both Florida and North Carolina over the past 30
years.

That Ms. Mann moved back to Cherokee, North Carolina from her residence in
Florida in the early 1980’s with Defendant.

That upon returning to the Cherokee area she enrolled her son in both the
Cherokee Tribal school system and the Swain County school system. These
school records are set forth in Defendant’s exhibits #20 and #21.

That upon a more detailed examination of these school records as the admitting
parent Ms. Mann represented to school admissions officials that her son was not
Indian. Specifically, page 13 in Defendant’s exhibit #20 provides that Defendant-
student was admitted as non-Indian.

That Defendant also provided medical records as evidence in this hearing.
Defendant’s exhibit #7 from the Cherokee Hospital and Defendant’s exhibit #19
from Swain County Hospital were admitted into evidence.

That these medical records detail two separate events in 1983 and 1985 both
being auto accidents involving Defendant which required medical treatment.

That in the 1983 automobile accident Ms. Mann was not in the vehicle with
Defendant. In an accident near Jenkins Grocery in the Birdtown community of
the Qualla Boundary the Defendant was injured. The Defendant spent two weeks
in the hospital and Ms. Mann testified the Defendant sustained head injuries.

That in 1985 Defendant was again involved in an automobile accident. This
accident occurred when Ms. Mann was present and in the same vehicle where
again Defendant needed treatment for injuries sustained as a result of this
accident.
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188.

189.

That the Defendant sought and was allowed to recall Detective Sean Birchfield to
testify at the hearing.

C. Stipulations

That the State and Defendant, by and through his attorney of record stipulated to
the following prior to the commencement of the hearing on Defendant’s Motion
to Dismiss:

a. That on or about September 30, 2012 officers of the Cherokee Indian
Police Department responded to a reported armed robbery and
homicide occurring on the sidewalk in front of the Fairfield Inn
located at 568 Paint Town Road, in Cherokee, Jackson County, N.C.

b. That the property located at 568 Paint Town Road is land held by the
United States of America in trust for the Eastern Band of Cherokee
Indians and is also known as the “Qualla Boundary” or as the “Eastern
Band of Cherokee Indians Reservation”.

c. That on or about November 30, 2012 at approximately 6:00 a.m.,
Cherokee Indian Police Department Officer Sean Birchfield arrested
the Defendant at the Cherokee Indian Police Department in connection
with the incident referenced above;

d. That the Cherokee Indian Police Department is located within the
Qualla Boundary and is situated on Cherokee trust land.

e. That pursuant to the arrest, Defendant was brought before Jackson
County Magistrate A. O. Reagan.

f. That Jackson County Magistrate A. O. Reagan found probable cause
for the arrest of Defendant on the charge of First Degree Murder and
issued a Magistrate’s Order dated November 30, 2012 and filed with
the Jackson County Clerk of Superior Court.

g. That the November 30, 2012 Magistrate’s Order was issued upon
information furnished by arresting officer Sean Birchfield of the
Cherokee Indian Police Department.

h. That George Lee Nobles was born on January 17, 1976 to Donna
Lorraine Smith Crowe (dob May 5, 1955) in Polk County, Florida; the
parties stipulate and agree to the admission of their respective birth
certificates into evidence.

i.  That Donna Lorraine Smith Crowe, now known as Donna Lorraine
Mann, 1s an enrolled member of the Eastern Band of Cherokee Indians
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(EBCI), a federally recognized tribe, the EBCI having issued her the
number “R03978” to reference her enrollment.

j.  That George Lee Nobles is not an enrolled member of the EBCI
however he would be a First Descendant of an enrolled member of the
EBCI.

k. The parties stipulate to the W-2 form issued to the Defendant for the
2012 tax year by HOMESTYLE FRIED CHICKEN to the Defendant
for wages and income paid to the Defendant as an employee of the
HOMESTYLE FRIED CHICKEN restaurant located at 510 Paint
Town Road, Cherokee NC 28719 situated within the Qualla Boundary
on Cherokee trust lands and agree that the W-2 form is admissible into
evidence.

1. The parties stipulate the document titled “Florida Department of
Corrections Presentence Investigation” included in the State’s
discovery is a business record document kept in the regular course of
business of the Florida DOC and agree to admit it into evidence
beginning on page § at the heading marked “Identification” and
continuing through the heading “Other Statements” on page 10; the
parties also stipulate to page 12 at the paragraph beginning with “[i]t is
felt” and continuing to the end of page 12; all other pages and content
of this document have been redacted by agreement of the parties; the
Defendant does not stipulate to the truth or accuracy of the information
set out within any portion of this document.

m. The parties stipulate that the Cherokee Central School records are
records kept in the ordinary course of business and are admissible into
evidence.

n. The parties stipulate that the Swain County School records are records
kept in the ordinary course of business and are admissible into
evidence.

0. That George Lee Nobles was released from the Florida Department of
Corrections on November 4, 2011 and post release supervision was
transferred from Florida to Kings Mountain, North Carolina.

D. Law and Exhibits
190. That the Eastern Band of Cherokee Indians has adopted and subsequently codified

its law. This code is accessible at Municode Corporation via this link
http://library. municode.com/index.aspx?clientld=13359.
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196.

197.

198.

199.

200.

201.

That the undersigned takes Judicial Notice of the Cherokee Code pursuant to N.C.
Gen. Stat. §201.

That the undersigned affords full faith and credit to the Cherokee Code and the
prior decisions of the Tribal Court pursuant to N.C. Gen. Stat. §1E-1.

That the undersigned takes Judicial Notice of Jackson County file numbers 12
CRS 1362, 12 CRS 1363, 12 CRS 51719 and 12 CRS 51720.

That the Court admitted into evidence State’s exhibits #1 through #8.
That the Court admitted into evidence Defendant’s exhibits #1 through #21.
E. Harbison Inquiry of Defendant

That in support of the motion to dismiss, Defendant presented evidence at the
hearing and entered into stipulations with the State.

That in so doing Defendant requested of his attorneys that specific facts regarding
his age, background and ancestry be made part of the record.

That counsel has to date represented the interests of Defendant to the highest
standards of professional competency any person charged with crime could hope
to be afforded. To this end, counsel sought of the undersigned to inquire of
Defendant that he fully and completely understand the nature of the proceeding he
initiated and that the facts found at the conclusion of the hearing would be
established as part of the record in the cases now pending against Defendant.
Moreover, these same facts could be used against him in any subsequent hearings
including a trial by jury determining quilt and innocence.

That while there were no admissions of guilt on behalf of Defendant by counsel,
the Court did conduct an inquiry pursuant to State v. Harbison, 315 N.C. 175
(1985). This inquiry was done in open court, outside the presence of any jury and
with counsel for Defendant present.

That Defendant understood in the course of the hearing evidence was presented
and stipulations were made. Defendant understood he requested his counsel to
present this evidence and sought there assistance in a judicial determination that
Defendant was an “Indian” as defined by 25 U.S.C. §1153. Furthermore,
Defendant understood that such a determination would then subject him to the
Jjurisdiction of the federal courts.

That Defendant clearly, articulately and without reservation informed the
undersigned he consented to the hearing, stipulations and the efforts of his able
counsel in seeking a determination he was an “Indian” as that term is employed in
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203.

204.

205.

206.

207.

federal law. This decision by Defendant was made freely, voluntarily and
knowingly.

IL.
A. Eastern Band of Cherokee Indian Legal History

That the history of the Cherokees in North Carolina is a complex, unique and
compelling story woven with the many and varied threads of history, culture,
land, language, politics, law, and the foundation of the United States of America.

That it is beyond the scope of this order to delve deeply into the legal background
of the Eastern Band of Cherokee. However, for the purposes of this order as it
relates to issues of jurisdiction a limited survey of the applicable laws and cases is
needed.’

That the peoples now known as the Eastern Cherokees are descendants of their
ancestors who refused to move to the Indian Territory during the removal of 1838
which is now more commonly referred to as the Trail of Tears. The Trail of Tears
was the result of the Treaty of New Echota dated December 29, 1835 where in
exchange for the ceding to the United States of all remaining Cherokee land east
of the Mississippi river the Cherokee received $5,000,000 and a common interest
in land already occupied by the Western Cherokee west of the Mississippi river.
Treaty of new Echota, 7 Stat. 478 (1835).

That the existence of native peoples predated the formation of the Unites States.
The same existence of these indigenous peoples who governed themselves for
centuries before the founding of the United States forms the jurisprudential basis
upon which the framework of tribal sovereignty rests.

That in the United States Indian tribes have jurisdiction to exercise their authority
which derives from their inherent sovereignty over tribal members and tribal
property. Oklahoma Tax Commission v. Citizen Band of Potawatomi Indian
Tribe, 498 U.S. 505 (1991) citing Cherokee Nation v. Georgia, 30 U.S. 1 (1831).
See also U.S. v. Wheeler, 435 U.S. 313, 323 (1978) and Merrion v. Jicarilla
Apache Tribe, 455 U.S. 103 (1982).

That inherent tribal sovereignty was discussed by the United States Supreme
Court in the pivotal case of Worcester v. Georgia, 31 U.S. 515 (1832), where
Chief Justice John Marshall determined that the new states of the United States

5 That for a more detailed and insightful, albeit dated, discussion of the legal history of the Eastern Cherokee the
undersigned would refer the reader to “An Historical Analysis of the Legal Status of the North Carolina Cherokees”
58 N.C. L. Rev.1075 (1979) by Ben Oshel Bridgers, Esq.

6 That as an historical aside one is remiss by failing to note that the Treaty of New Echota was never signed by any
official or officer of the Cherokee government.
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213.

did not have jurisdiction over Indians or Indian governments. Mr. Chief Justice
Marshall explained

The Cherokee nation, then, is a distinct community occupying its own
territory, with boundaries accurately described, in which the laws of
Georgia can have no force, and which the citizens of Georgia have no
right to enter, but with the assent of the Cherokees themselves, or in
conformity with treaties, and with the acts of congress. The whole
intercourse between the United States and this nation, is, by our
constitution and laws, vested in the government of the United States.

Worcester, 31 U.S. at 561.

That another important facet in the unique status Native Americans hold in our
jurisprudence is that the distinction Indians and tribes enjoy is not based upon
race. Rather, as set forth in the Morton v. Mancari 417 U.S. 535 (1974) decision
the United States Supreme Court unanimously established that the Constitution of
the United States gives Congress the power to provide “special treatment” to
Indians based on membership in a quasi-sovereign Indian tribe. Morton, 417 U.S.
at 553-55. Therefore, it is the political relationship between the United States and
Indian tribes expressly established in the United States Constitution which
authorizes unique financial, medical, educational, residential and employment
benefits not otherwise afforded to non-Indians.

That after the final group of Cherokee who were forced to leave for the Indian
Territory in December 1838 embarked, General Winfield Scott decided that
capture of the roughly 1000 Cherokee who refused to leave Western North
Carolina would be difficult. He agreed to allow governmental officials to handle
each individual instead of the United States Army.

Therefore, the “modern” story of the Eastern Band of Cherokee begins in 1838.

That during these times the Cherokee where benefited by the efforts of William
Holland Thomas, a non-Indian who had been adopted by the Cherokee Chief
Drowning Bear. Bridgers, at 1089-90.

That William Thomas during this period used money from various sources to
purchase land in his own name for the use of the Cherokee. That these purchases
made by William Thomas during this period formed the corpus of land that
subsequently became the Qualla Boundary. Bridgers, at 1090.

That in one of the first legislative acts by North Carolina in 1866, the General
Assembly determined that the State had no objection to the Cherokees residing in
North Carolina. Act of Feb. 9, 1866, ch. 54, Section 1, 1866 N.C. Pub. Laws,
Special Sess., 120.
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218.
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That the North Carolina Supreme Court decided in 1869 that the Cherokee
Indians could own land since there existed nothing in the North Carolina
Constitution or statutes prohibiting ownership. Colvard v. Monroe, 63 N.C. 288
(1869).

That in 1870 the North Carolina Supreme Court then established that the criminal
laws of North Carolina applied to Cherokee Indians when they decided State v.
Ta-cha-na-tah, 64 N.C. 614 (1870).

That in 1924 Indians became citizens of the United States. 68 P.L. 175; 43 Stat.
253 (1924). [See Attachment “L”]

That following the granting of United States citizenship to Indians, Congress
acted specifically in response to the issues then confronted by the Cherokee
Indians located in North Carolina by Congressional legislation subsequently
signed into law by President Coolidge. 68 P.L. 191; 43 Stat. 376 (1924). [See
Attachment “M”]

That federal Indian policy was fundamentally altered by the administration of
Franklin Roosevelt when in response to the sobering failures of the “allotment”
policy begun in 1887, Congress passed the Indian Reorganization Act of 1934.
The purpose of the Indian Reorganization Act was to assist Tribes to develop
Constitutions and organize their individual governments which would then in turn
promote economic, educational and culture preservation and development. Act of
June 18, 1934, Pub. L. No. 73-383, ch. 576, 48 Stat. 984 (1934).

That the policy direction of the Federal Government again altered course
following World War II when it was decided that Tribes and their unique
governments should be finally terminated. Congress determined that by
terminating tribes and thereby ushering individual Indians into society the then
perceived ‘barriers’ to prosperity believed to exist in the lives of Native
Americans would be finally removed. This “Termination” policy was begun in
1958 with the passage of the Federal Indian Law of 1958. This “Termination”
policy has come to commonly be referred to as Public Law 280. Act of August
15, 1953, Pub. L. No. 83-280, ch. 505, 67 Stat. 588 (1958).

That Public Law 280 sought among other matters to address the emerging issues
of jurisdiction which were slowly giving rise in an increasing number of cases
where the interplay between Tribes and States were conflicting. Five states were
given jurisdiction over Indians on Indian lands: California, Minnesota, Nebraska,
Oregon and Wisconsin. 67 Stat. 588 (1958).

That since 1958 additional states have assumed criminal jurisdiction pursuant to
the parameters of Public Law 280. However, North Carolina has neither sought
nor obtained criminal jurisdiction over Indians on the Qualla Boundary pursuant
to Public Law 280.
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That from most all actors involved in Indian Affairs it was conceded in the mid
1960°s that the “Termination” policy was an abysmal failure in nearly every
single respect.

That in 1968 the Johnson Administration sought to replace the “Termination”
policy with one of “self-determination.” 114 Cong. Rec. 5394 (1968).

That at nearly the same time Congress began to re-establish its support for Tribes
and Tribal governments when it passed the Indian Civil Rights Act. This Act
sponsored by Senator Sam J. Ervin, Jr., of North Carolina ushered in the modern
era of self-determination which is the policy in effect today in “Indian country”.
Actof April 11, 1968, Pub. L. No. 90-284, 82 Stat. 78 (1968).

B. Criminal Jurisdiction
1. Criminal Jurisdiction in “Indian country”

That as is necessary for purposes of this Order “Indian country” was first defined
in the Indian Intercourse Act of June 30, 1834, 4 Stat. 729 (1834) which was
subsequently repealed. Over the changing decades the definition of what
constituted Indian land was in a state of flux. The definition of “Indian country”
once again appeared in 1948 when it was included in the United States Code at 18
U.S.C. §1151. As discussed hereinabove, the lands purchased by William
Thomas and now held in trust by the United States for the Eastern Band of
Cherokee Indians form the corpus of the Qualla Boundary.

That the Fairfield Inn parking lot and sidewalk where the homicide occurred is
“Indian country” as defined by 18 U.S.C. §1151. That the parties as their
stipulation number two agree to this fact.

That the federal courts have criminal jurisdiction in “Indian country” through the
Major Crimes Act as enacted by Congress. 18 U.S.C. §1153 (2013)’.

That the Major Crimes Act was passed by Congress in reaction to the Supreme
Court decision in Ex parte Crow Dog, 109 U.S. 556 (1883). Following the

7 18 USCS § 1153 (2013)

§ 1158. Offenses committed within “Indian country”

(a) Any Indian who commits against the person or property of another Indian or other person any of the following
offenses, namely, murder, manslaughter, kidnapping, maiming, a felony under chapter 109A [18 USCS §§ 2241 et
seq], incest, a felony assault under section 113 {18 USCS § 1137, an assault against an individual who has not
attained the age of 16 years, felony child abuse or neglect, arson, burglary, robbery, and a felony under section 661 of
this title [18 USCS § 6617 within the “Indian country”, shall be subject to the same law and penalties as all other
persons committing any of the above offenses, within the exclusive jurisdiction of the United States.

(b) Any offense referred to in subsection {a) of this section that is not defined and punished by Federal law in force
within the exclusive jurisdiction of the United States shall be defined and punished in accordance with the laws of the
State in which such offense was committed as are in force at the time of such offense.
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232.
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234,
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murder of Spotted Tail by Crow Dog the Supreme Court decided the federal
courts lacked jurisdiction to punish crimes between Indians on reservations. In
response Congress enumerated certain crimes which now comprise the Major
Crimes Act. Federal courts now have jurisdiction over Indian on Indian crime
when one of the crimes delineated in the Major Crimes Act is alleged.

That the validity of the Major Crimes Act was upheld in US v. Kagama, 118 U.S.
375 (1886) where the Supreme Court determined the passage of this legislation
was a valid exercise of congressional plenary power over Indian tribes and
Indians.

That the Assimilative Crimes Act through the General Crimes Act confers federal
court jurisdiction over crimes where the defendant and victim are ‘interracial.’
Where the defendant is a non-Indian and the victim an Indian federal court
jurisdiction exists. Donnelly v. US, 228 U.S. 243, 272 (1913). Likewise, where
the defendant is an Indian and the victim a non-Indian federal court jurisdiction
exists. US v. John, 587 F.2d 683, 687 (5th Cir. 1979).

That a state continues to enjoy jurisdiction over an Indian when he is outside of
“Indian country.” Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973).

That when the defendant and victim are both non-Indian jurisdiction resides in the
court system of the state wherein the “Indian country” is located. US v.
McBratney, 104 U.S. 621 (1881).

That through over two hundred years of prior judicial precedent and
Congressional legislation there can be no disagreement that “[o]nce the area is

- determined to be “Indian country”, whether the federal courts have jurisdiction

under [the Major Crimes Act or the Assimilative Crimes Act] hinges on the race
and/or tribal membership of the victim and defendant. Sentelle at 346.

2. Criminal Jurisdiction of North Carolina on the Qualla Boundary?®

That the first exercise of criminal jurisdiction over Cherokee Indians by the State
of North Carolina occurred in 1870 in State v. Ta-cha-na-tah, 64 N.C. 614 (1870).
North Carolina persisted in asserting criminal jurisdiction in a long line of cases
continuing with State v. Wolf, 145 N.C. 440 (1907).

That in 1931 in United States v. Wright, 53 F.2d 300, 307 (4™ Cir. 1931) the court
opined in dicta that “no act of Congress in [the Cherokees] behalf would be valid
which interfered with the exercise of the police power of the state.” The Wright
decision seems to ignore the 1924 Congressional enactment on behalf of the
Eastern Band of Cherokee. Moreover he Fourth Circuit relied on this dicta from

8 That for a more detailed and insightful, albeit dated, discussion of criminal Jurisdiction on the Qualla Boundary the
undersigned would refer the reader to “Criminal Jurisdiction on the North Carolina Cherokee Indian Reservation-A
Tangle of Race and History” 24 Wake Forest L. Rev. 335 (1989) by The Honorable David B. Sentelle and Melanie T.

Morris.
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the Wright decision in deciding United States v. Hornbuckle, 422 F.2d 391 (4™
Cir. 1970). Using this questionable pronouncement from Wright and ignoring the
Congressional Act of 1924, 18 U.S.C. §1153, and the long line of cases from Ex
parte Crow Dog to the present, the Hornbuckle court decided that North Carolina
exercised concurrent criminal jurisdiction over the Cherokees on the Cherokee
reservation. 422 F. 2d 391 (4" Cir. 1970).

That notwithstanding these Fourth Circuit decisions, the dicta expressed in Wright
was correctly muted in the Supreme Court decision of United States v. John, 437
U.S. 634 (1978). The holding in John established that the creation of the Choctaw
reservation, which was nearly identical to the creation of the Cherokee
reservation, conferred federal jurisdiction over the Mississippi Choctaw.
Subsequently the Fourth Circuit applied the John decision and drawing on the
similar history shared by the Eastern Cherokee and the Mississippi Band of
Choctaws determined the Qualla Boundary located in North Carolina was “Indian
country.” The landmark decision of U.S. v. Welch, 822 F.2d 460 (4th Cir. 1987)
established the Qualla Boundary as “Indian country” thereby erasing any
lingering uncertainty on this question.

That based upon the John and Welch cases it is clear now that North Carolina has
no jurisdiction over Indian on Indian crimes covered by the Major Crimes Act.
Sentelle at 634. Therefore, based upon the Welch decision prior North Carolina
precedents asserting criminal jurisdiction by the state over Indians on the Qualla
Boundary must be examined closely.’

That under the holding in United States v. McBratney, 104 U.S. 621 (1881)
jurisdiction for crimes by one non-Indian against another non-Indian rests with
the states. The decision in McBratney is commonly referred to as the McBratney
rule.

That the McBratney rule was affirmed subsequently by the Supreme Court when
it held states had jurisdiction over offenses committed on the reservation between
non-Indians. Williams v. United States, 327 U.S. 711, 714 (1946).

That in a schematic form jurisdictional analysis is best encapsulated by
Attachment “N”.

® Prior to the Welch decision, North Carolina asserted jurisdiction over Indians charged with crimes on the Qualla
Boundary. Cases such as State v. Ta-cha-na-tah, 64 N.C. 614 (1870), State v. Wolf, 145 N.C. 440 (1907), State v.
McAlhaney, 220 N.C. 887 (1941), and State v. Dugan, 52 N.C. App. 136 (1981), all hold that North Carolina has
Jurisdiction over Indians for offenses committed within the boundary of the Cherokee reservation. In light of the
Fourth Circuit decision in Welch, more recent decisions by the North Carolina appellant courts in Carden v. Owle
Construction, 720 S.E.2d 825 (2012) ating Jackson County v. Swayney, 319 N.C. 52 (1987), sovereignty analysis,
infringement on Cherokee self-governance, and the existence today of the Cherokee Tribal Court which did not exist
in 1981, it seem likely these decisions now rest upon unstable footing.
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1.
A. Analysis of Current Criminal Jurisdictional Law

That deciding who is an “Indian” has proven to be a difficult question. In fact
upon closer examination when one looks to legal precedent the question quickly
devolves into a multifaceted inquiry requiring examination into factual areas not
normally considered in our courts.

That this ambiguity is forefront when on its face the Major Crimes Act does not
define who is an Indian. 18 USC §1153. Likewise, the Indian Civil Rights Act
does not define who is an Indian. 25 USC §1301(4).

That one of the earliest cases to address this question was US v. Rogers, 45 U.S.
567 (1846). From Rogers arose the generally accepted analysis applied today
when making an inquiry into whether an individual is defined under the law as an
“Indian.” Beginning in 1846 through the present, the test as proscribed in Rogers
asks whether the defendant (1) has some Indian blood, and (2) is recognized as an
Indian by a tribe or the federal government or both. Rogers, at 572-573.

That the Fourth Circuit Court of Appeals whilst not applying the Rogers test in
full did address this similar issue in U.S. v. Lossiah, 537 F.2d 1250 (1976).
During trial in Bryson City, North Carolina the government introduced into
evidence a certificate of enrollment from the enrollment office of the Eastern
Band of Cherokee Indians. The Court held that the certificate of enrollment
containing the enrollment number and the blood quantum of Mr. Lossiah was
adequate proof he was an Indian as required under the Major Crimes Act.
Lossiah at 1251. (See also U.S. v. Antelope, 430 U.S. 641, 646-47 (1977),
wherein the Court determined that proof a defendant is an enrolled member of a
federally recognized Indian tribe is sufficient to confer federal jurisdiction under
18 U.S.C. §1153.)

That while not specifically mobilized by the Fourth Circuit, the Rogers test has
repeatedly been used and applied in four different federal court circuits. U.S. v.
Torres, 733 F.2d 449, 456 (71 Cir. 1984); U.S. v. Lawrence, 51 F.3d 150, 152 (8%
Cir.1995); U.S. v. Stymiest, 581 F.3d 759, 762 (8% Cir. 2009); U.S. v. Keys, 103
£3d 758, 761 (9" Cir. 1996); and U.S. v. Prentiss, 273 F.3d 1277, 1280 (10™ Cir.
2001).

That before a person is determined to be an Indian it is necessary that both prongs
of the Rogers test are sufficiently answered in the affirmative.

That an application of this test is found in the jury instruction used by the trial
court in U.S. v. Torres, 733 F.2d 449, 456 (7 Cir. 1984). In this case the judge

instructed the jury:
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To be considered an Indian, a person must have some degree of Indian
blood, and must be recognized as an Indian. In considering whether a
person is recognized as an Indian, you may consider such factors, whether
a person is recognized as an Indian by an Indian tribe, or society of
Indians. Whether a person is recognized as an Indian by the federal
government, whether a person resides on an Indian reservation, and
whether a person holds himself out as an Indian. It is not necessary that all
of these factors be present, rather you as jurors must consider the totality
of circumstances in determining as a factual matter whether each
defendant is an Indian.

Torres, 733 F.2d at 456.

That the first prong of the Rogers test discusses blood quantum. But blood
quantum alone is not the sole determinative factor in this inquiry. As discussed
hereinabove, blood quantum while it may appear facially to be a race
determinative factor is rather one based on ancestry and as discussed in U.S. v.
Antelope, 430 U.S. 641, 646 (1977), a determination derived not from a racial
classification but rather a recognition of the special status afforded to a formerly
sovereign people by the government of the United States.

That the second prong of the Rogers analysis departs from a narrow examination
of an individual’s relations to his family ancestry and in turn examines various
factors in deciding whether the person at issue is recognized as an Indian by the
tribe or the federal government. This inquiry was best delineated by Judge Porter
in his opinion in St. Cloud v. U.S., 702 F.Supp. 1456 (1988).

That in St. Cloud four separate and distinct factors were proscribed in an
insightful effort to better elucidate the second prong of the Rogers test in
determining what constitutes sufficient non-racial recognition as an Indian. St.
Cloud, 702 F.Supp. at 1461.

That the four St. Cloud factors are: 1) enrollment in a tribe; 2) government
recognition through receipt of assistance reserved only to Indians; 3) enjoying
benefits of tribal affiliation; and 4) social recognition as an Indian. /d. at 1461-62.

That since the St. Cloud decision in 1988, courts throughout the United States
have continued to use and further refine these four factors. In 2009 the Ninth
Circuit Court of Appeals in U.S. v. Cruz, citing its prior decision in U.S. v. Bruce
wrote

In Bruce we outlined four factors that govern the second prong; those four
factors are, "in declining order of importance, evidence of the following:
'1) tribal enrollment; 2) government recognition formally and informally
through receipt of assistance reserved only to Indians; 3) enjoyment of the
benefits of tribal affiliation; and 4) social recognition as an Indian through
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residence on a reservation and participation in Indian social life.” U.S. v,
Bruce, 394 F.3d 1215, 1224 (9 Cir. 2005)(quoting United States v.
Lawrence, 51 F.3d 150, 152 (8th Cir. 1995)); accord. United States v.
Ramirez, 537 F.3d 1075, 1082 (9th Cir. 2008).

U.S. v. Cruz, 554 F.3d 840, 846 (9" Cir. 2009)

That following the mandate established in Bruce the four factors under the St.
Cloud analysis are to be considered in declining order of importance.

B. Application of Current Jurisprudence to the Case at Bar

That to determine whether the Defendant is Indian as defined by the Major
Crimes Act, the undersigned must apply the Rogers test using the four factors
under the second prong of Rogers as established in the St. Cloud decision in
declining order of importance.

That Defendant claims he is an Indian as defined by the Major Crimes Act and
accordingly criminal jurisdiction over the Defendant lies in federal court.

That the Eastern Band of Cherokee Indians is a federally recognized Indian Tribe.

That looking at the first prong under the Rogers test, Defendant is not an enrolled
member of the Eastern Band of Cherokee Indians. The Defendant is also not an
enrolled member of any other federally recognized Indian tribe and claims no
Indian blood from any other tribe other than the Eastern Cherokee.

That Defendant has one parent with a blood quantum of 11/128 and tribal
enrollment in a federally recognized tribe. Accordingly, Defendant would under
the first prong of the Rogers be 11/256 Eastern Cherokee.

That the Defendant has, barely, satisfied the first prong under the Rogers test in
that he has some Indian blood. The modest degree of Indian blood for the
Defendant is 11/256 or 4.29%.

That the analysis of the Court must next turn to the second prong of the Rogers
test. In so doing the undersigned engages in this analysis using the four St. Cloud
non-racial factors in declining order of importance.

That Court finds and the Defendant stipulates under the first and most important
St. Cloud factor he is not an enrolled member of the Eastern Band of Cherokee or
of any other federally recognized Indian tribe. Moreover, it is undisputed
Defendant is neither now nor will he ever be eligible for enrollment in the Eastern
Band of Cherokee having an Eastern Cherokee blood quantum of 11/256.
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262. That turning next to the second factor under the St. Cloud analysis, the primary
assertion upon which Defendant argues he is Indian rests on the fact he is a First
Descendent of the Eastern Band of Cherokee Indians. This position advanced by
Defendant is not frivolous for the facts of each individual with ties to any given
Indian tribe vary markedly from person to person. Upon a thorough examination
of the evidence and circumstances specific to Defendant the facts clearly

establish:

a. The Defendant was not born on the Cherokee Reservation.

b. The Defendant was not born near the Cherokee Reservation.

c. The Defendant never enjoyed the benefits of a possessory interest by
renting or leasing an interest in tribal lands.

d. The Defendant never inherited a possessory interest in tribal lands.

e. The Defendant never voted in tribal elections. In fact, because he is not an
enrolled member of the Eastern Band the Defendant is ineligible to vote in
all tribal elections.

f.  That Defendant has never held an elected tribal office. Likewise, because
Defendant is not an enrolled member of the Eastern Band of Cherokee the
Defendant is ineligible to hold elected tribal office.

g. The Defendant never served on a tribal jury in the Cherokee Tribal Court
(or its predecessor the CFR Court).

h. The Defendant was never a party in either a civil or criminal matter in the
Cherokee Tribal Court.

i. The Defendant never received any payments for settlements owed by the
federal government to enrolled members of the Eastern Band of Cherokee.

j.  The Defendant is not eligible to receive the biannual distribution of
gaming proceeds shared by all enrolled members of the Eastern Band of
Cherokee.

k. The Defendant never sought or received health care from the many public

health programs administered by the Eastern Band of Cherokee and
enjoyed by tribal members, with the exception of acute care at the CIH.

The Defendant was never employed by the Eastern Cherokee government
or any of its enterprises.
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m. The Defendant does enjoy First Descendant status but never took steps to
formalize his rights. Moreover, Defendant never applied for or received
the corresponding certification from the tribal enrollment office
establishing his First Descendant status.

n. The Defendant has no tribal identification card.

0. The Defendant attended Cherokee Schools but this same school system is
open to non-Indian students.

p. The Defendant never applied for or received financial assistance available
to First Descendants from the Eastern Band of Cherokee for attendance at
any post-secondary educational institutions.

g. The Defendant never hunted or fished on the Qualla Boundary.

r. The Defendant never participated in Indian religious ceremonies, cultural
festivals or dance competitions. No evidence was presented that
Defendant attended the annual fall festival which is the single most
important social event in the life of the Cherokee community.

s. The Defendant neither presented evidence of nor demonstrated an aptitude
for arts and crafts unique to the Cherokee such as wood carving or basket
weaving.

t.  The Defendant is not fluent in the Cherokee language.

u. The Defendant presented no evidence of participation in any Indian
medicine ceremonies.

v. The Defendant when arrested for these offenses neither informed any
CIPD officer nor any Jackson County magistrate or other official that he
was Indian. Likewise, at the time of arrest Defendant never presented any
documentation identifying Defendant as Indian.

As late as August 11, 2011 and May 7, 2012, Defendant identified himself as
white/Caucasian in North Carolina probation documents. Any attempt to attribute
his actions of self-identification as an error made by his mother is unpersuasive
since on these aforementioned dates the Defendant was over thirty years of age.
Moreover, it must also be noted in addition to claiming at certain times to be
white/Caucasian and then at other times to be Indian there is the recent and
pronounced variation in his social security number. As found hereinabove, at one
point in time on November 30, 2012, Defendant asserted his social security
number was 261-14-2669 while at a later time that day presented that his social
security number was 261-30-4623. Thus, Defendant used two completely
different social security numbers on the same day. Such extraordinary variations
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in the identity one presents of himself is exceedingly unusual which therefore
necessarily calls into question the veracity of Defendant.

That under the second St. Cloud factor the only evidence of government
recognition of the Defendant as an Indian is the receipt of medical services at the
CIH. The Federal government through the Indian Health Service provide benefits
reserved only to Indians arising from the unique trust relationship with the tribes.
Also, the government of the Eastern Band of Cherokee provides additional health
benefits to the enrolled members. The only evidence Defendant presents of the
receipt of health services available only to Indians is medical care at the CIH
more than two decades ago as documented in his medical chart. While it is true
that he did receive care from the CIH it is likewise true he sought acute care, this
care was when he was a minor and he was taken for treatment by his mother.
Since becoming an adult he has never sought further medical care from the
providers in Cherokee. Moreover, the last time he sought care from the CIH was
over 23 years ago.

That regarding education Defendant urges the undersigned to afford special
recognition to his brief attendance in the Cherokee tribal school system. Yet,
since the Cherokee tribal school system is open to children whether Indian or non-
Indian to consider this as satisfying the second factor under the St. Cloud test
would be erroneous. C.C. §115-2.

That except for the five visits to the CIH, there is no other evidence Defendant
received any services or assistance reserved only to individuals recognized as
Indian under the second St. Cloud factor.

That under the third St. Cloud factor the Court must examine how Defendant has
benefited from his affiliation with the Eastern Band of Cherokee. The Defendant
suggests he has satisfied the third factor under the St. Cloud test in that Cherokee
law affords special benefits to First Descendants. To be sure the Cherokee Code
as developed over time since the ratification of the 1986 Charter and Governing
Document does afford special benefits and opportunities to First Descendants.
Whilst it is accurate the Cherokee Code is replete with special provisions for First
Descendants in areas of real property, education, health care, inheritance,
employment and access to the Tribal Court, save however for use of medical
services a quarter of a century ago Defendant has not demonstrated use of any of
his rights as a First Descendant of the Eastern Band of Cherokee.

That as previously stated the third St. Cloud factor is ‘enjoyment’ of the benefits
of tribal affiliation. Enjoyment connotes active and affirmative use. Such is not
the case with Defendant. Defendant directs the undersigned to no positive, active
and confirmatory use of the special benefits afforded to First Descendants.
Defendant has never ‘enjoyed’ these opportunities which were made available for
individuals similarly situated who enjoy close family ties to the Cherokee tribe.
Rather, Defendant merely presents the Cherokee Code and asks the undersigned
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to substitute opportunity for action. To ascribe enjoyment of benefits where none
occurred would be tantamount to finding facts where none exist.

That under the fourth St. Cloud factor the Court must determine if Defendant is
recognized socially as an Indian. When an individual holds themselves out as an
Indian, participates in the Native American community and has some Indian
blood, courts have under particular facts and circumstances declared such
individuals who are otherwise not enrolled members of a federally recognized
tribe to be “Indian” as defined by law. U.S. v. Stymiest, 581 F.3d 759 (8% Cir.
2009). Conversely, where there exists little affiliation with a tribe and use of
tribal benefits, courts have declined to identify these individuals as “Indians.”
U.S. v. Cruz, 554 F.3d 840 (9™ Cir. 2009) and U.S. v. Maggi, 598 F.3d 1073 (9™
Cir. 2010).

That while there are no opinions from the Fourth Circuit Court of Appeals, the
opinions of the other Federal Circuits coupled with decisions from the Cherokee
Tribal Court assist the undersigned in drawing important and salient distinctions
which are instructive in the case under consideration. In Eastern Band v.
Lambert, 2 Cher. Rep. 62 (2003), the Tribal Court was called upon to address
whether the Tribal Court has jurisdiction over First Descendants. The facts of
Lambert are clearly distinguishable from the situation regarding the Defendant.
In Lambert, Ms. Lambert was a First Descendant just as is Mr. Nobles. Ms.
Lambert presented testimony she was involved in the Cherokee community,
availed herself of the opportunities open to First Descendants, and had in a civil
matter “availed herself of the [Cherokee Tribal} Court’s civil jurisdiction in that
she is the plaintiff in the case of Sarella C. Lambert v. Calvin James, CV-99-
566...” Lambert at 63. The civil case commenced in 1999 some four years prior
to the criminal action.

That contrary to the actions of a First Descendant described in Lambert, where
Ms. Lambert lived in the Cherokee community with ties at least beginning in
1999 and sought redress of her wrongs in the Cherokee Tribal Court, the
Defendant simply has no ties to the Qualla Boundary. That under the fourth St.
Cloud factor Defendant points to no substantive involvement in the fabric of the
Cherokee Indian community at any time. The Defendant did reside and work on
or near the Cherokee reservation for about 14 months when his probation was
transferred from Florida to North Carolina. Yet in these 14 months near Cherokee
the record is devoid of any social involvement in the Cherokee community by the
Defendant.

That Defendant has simply presented no evidence of social recognition as an
Indian and participation in the Indian social life of the Qualla Boundary.

That of the four St. Cloud factors, Defendant has failed to establish any evidence
in support of tribal enrollment, enjoyment of any tribal benefits or any recognition
as an Indian by the Indian community. While there is evidence of use of benefits
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available only to Indians with treatment at the CIH the evidence must be viewed
through the prism of receiving acute medical treatment as child where as a child
he took no active involvement in the decision for treatment and with his last visit
being more than 23 years ago.

That in stark contrast to the case of Lambert, when the unique, specific and
particular facts regarding George Lee Nobles are closely scrutinized his claim of
being Indian must fail. To conclude Defendant is an Indian because of his modest
blood quantum, the fact he was treated at the CIH on five occasions 23 years ago
and then upon his release in 2011 from prison in Florida resided and worked on or
near the Qualla Boundary for 14 months as urged by the Defendant would simply
be contrary to the law applicable in such cases, thereby affording to Defendant an
unreasonably broad application of the Rogers and St. Cloud tests. Accordingly,
the undersigned declines to adopt this expansive interpretation of the law as urged
by Defendant.

That accordingly after balancing all the evidence presented to the undersigned
using the Rogers test and applying the St. Cloud factors in declining order of
importance, that while Defendant does have, barely, a small degree of Indian
blood he is not an enrolled member of the Eastern Cherokee, never benefited from
his special status as a First Descendant and is not recognized as an Indian by the
Eastern Band of Cherokee Indians, any other federally recognized Indian tribe or
the federal government. Therefore, the Defendant for purposes of this motion to
dismiss is not an Indian.

That the undersigned has considered the totality of the circumstances in
determining whether the Defendant is an Indian and has considered all the
evidence in light most favorable to the Defendant.

That because Defendant brings a motion to dismiss challenging the subject matter
of the State, the burden of proof is on the State to prove beyond a reasonable
doubt that the crime with which Defendant is charged occurred in North Carolina.
State v. Batdorf, 293 N.C. 486, 494 (1977).

That having considered all of the evidence and stipulations, and after careful,
thorough and exhaustive review of Federal, North Carolina and Cherokee statutes
and prior court decisions, the Court determines that the State has proven beyond a
reasonable doubt that the crime occurred in North Carolina, Defendant is not an
Indian as contemplated under the 18 U.S.C. §1153, and under the McBratney rule
jurisdiction is in the North Carolina General Courts of Justice.

Nobles Motion to Dismiss
12 CRS 1362-1363; 51719-51720 Page 41 of 42




BASED UPON THE FOREGOING FINDINGS OF FACT THE COURT

MAKES THE FOLLOWING CONCLUSIONS OF LAW:

. That the Court has jurisdiction over the subject matter and persons.

That the homicide committed on September 30, 2012, occurred on the Cherokee
Indian reservation, also referred to as the Qualla Boundary, which is “Indian
country” as defined by law.

That the victim, Barbra Wells Preidt, was white or Caucasian.

That the Defendant, George Lee Nobles, is white or Caucasian.

That pursuant to the rule established in US v. McBratney, 104 U.S. 621 (188 D
jurisdiction for a crime committed by a white defendant upon a white victim

occurring in “Indian country” is in the court of the state wherein the crime
occurred.

That jurisdiction over the Defendant, George Lee Nobles, for the trial of the
offenses of murder, robbery with a dangerous weapon and possession of a firearm
by a previously convicted felon which are alleged by the state of North Carolina
to have occurred on September 30, 2012, is in the Superior Court Division of the
North Carolina General Courts of Justice and venue is in Jackson County.

BASED UPON THE FOREGOING FINDINGS OF FACT AND CONCLUSIONS
OF LAW THE COURT HEREBY ORDERS, ADJUDGES AND DECREES:

1.

That the Motion to Dismiss for lack of jurisdiction filed by Defendant, George
Lee Nobles, shall be, and hereby is, DENIED.

That venue for the trial of these offense shall be in the Jackson County Superior
Court.

Entered this the 9’ (9 day of November, 2013.

: ) T
Signed this the ¢ (g day of November, 2013.

Aok I

Honorable Bradley B. Letts
Senior Residgnt/Superior Court Judge
Judicial District 30B
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IDENTIFICATION:

True Name: GEORGE LEE NOBLES, JR.
Alias/Nickname: "PUNKINY

Date of Birth: 1/17/76

Race/BSex: W/M .

DLE#:

SS#¥: 261-30-4632

Height: 575»

Weight: 178

Eyes: BROWN

Hair: BROWN

ID Marks: BURN MARK ON TOP OF R. HAND.
TOP OF R. EAR MISSING.

3 TO 4 INCH SCAR ON MIDDLE OF BACK.

PRESENT ADDRESS

- NEXT OF KIN

POLK COUNTY JATL :
 PREVIOUS: 326 IDAHO AVE.,
LAKELAND, FL

Citizenship: US

Name: OLGIA NOBLES
Relationship: GRANDMOTHER
Phone #: (813) 665-5287
Address: 326 IDAHO AVE.
LAKELAND, FL 33801

FAMILY HISTORY:

(V.X_Unv.___)

Birthplace: LAKELAND, FL
Number of Siblings: 0
Father; GEORGE R. NOBLES

Address: Defendant’s father is incércerated in the

Nother: DONNA SPRADLEY
Address: ALABAMA
Family Relationships:
: Stable: Yes.  No X

Abused: Yes_

Florida State Prison System.

No_X HNeglectad: Yes No_X

Reared By: The defendant had been reared by his grandparents.

Comments: The defendant stated that
to his mother in approximately three
The defendant’s father is currently i
~last sBeen him approximately nine mont

:"the majority of his life, in Lakeland, FL.

he has had a very unstable family life. He has not spoken
years, and states that she lives somewhere in Alabama.

ncarcerated in the Florida State Prizon System, and he has
The defendant has been raised by his grandparents




It is felt the defendant assisgted in his PSI investigation to the best of his ability. He has
minimal intentions of improving his educational status and employment prospects. Although he
is 17 years of age, he committed numerous adult crimes, and it is felt that he should be
punished as an adult. Currently, it ig felt that the level of supervision required for the
defendant can best be found within the confines of a correctional facility. Therefore, it is
the respectful recommendation of this Officer, that the Court accept the negotiated plea
agreement. The defendant should be sentenced to 20 years Florida State Prison, followed by 15
years probation. Special conditions of probation should include: 1) $288 court cost, and any
reasonable attorney"s fees, 2) full restitution paid to all victims-amounts undetermined should
be set by the court, 3) all alecohol/drug clauses including any in-patient treatment deemed
necessary, 4) submission to a mental health evaluation and complement of any treatment deemed
necessary, 5) enrollment in a full-time educational or job training program.

Alternative Disposition: (if any) None

-VI'héreby cextify that the above is true and correct to the best of ny knowledge-and belief and
verified where reasonably possible.

7 .
DEPARTMENT xéoméféNs

By:.

. ¢ ) Approved by: snﬁ ‘\\r\f\c \C\/\l 12K-93
Probatdod &“Parole Officer Corr. Probation Supervisor ate ‘

BRIAprZLBROWNE, CPO I VAN McKENZIE, CPS IY

The Presentence Investigation distribution and use as governed by Florida Rules of Criminal
Procedure 3.712 and FS 921.231.

DISPOSITION:

<3S
&y
)

¢

12







- oo OFFENDER’S
@ Interstate Commission for APPLICATION FOR
SJAdult Offender Supervision INTERSTATE COMPACT
TRANSFER
To: BUREAU OF Type of supervision: Is this case:
INTERSTATE COMPACT [J Parole [ ] Registered Sex
< . Offender
Probation [J Victim sensitive
From: TALITHA LOWERY, Phone #: Fax #:
SR. CLASSIFICATION 850-697-1254 850-697-1266
OFFICER
OFFENDER INFORMATION
Offender’s full name (last, first, Mi): Offender number: 372224
NOBLES, GEORGE L. Sending state#:
Receiving state#:
AKA:; PUNKIN
SS#: (if available) FBI#: (if available) Sex: Race: DOB:
__IMALE | WHITE | 0117/1976

594-14-2669 952924XB0 .

I, NOBLES, GEORGE DC#372224, am applying for transfer of my parole/probation/other supervision from FLORIDA {sending state) to
NORTH CAROLINA (receiving state). | understand that this transfer of supervision will be subject to the rules of the Interstate
Commission for Adult Offender Supervision.

I understand that my supervision in another state may be different than the supervision | would be subject to in this state. | agree to
accept any differences that may exist because | believe that transferring my supervision o NORTH CAROLINA (receiving state) will
improve my chances for making a good adjustment in the community. I ask that the authorities to whom this application is made
recognize this fact and grant my request for transfer of supervision.

In support of my application for transfer, | make the following statements:

1. If 1 am allowed to transfer my supervision to NORTH CAROLINA (receiving state), | plan to five with DONNA MANN, at (full
address/telephone #) 5009 TARY COURT KINGS MOUNTAIN, NC 28086 704-288-7158 until | am allowed by the

supervising authorities to change my residence.

2. 1 will comply with the terms and conditions of my supervision that have been placed on me, or that will be placed on me by
FLORIDA (sending state) and NORTH CAROLINA (receiving state). -

3. lunderstand that if | do not comply with all the terms and conditions that the sending state or the receiving state, or both,
placed on me, that it will be considered a violation and | may be returned to the sending state. :

4. | agree to the release of any drug or alcohol treatment information from FLORIDA (sending state) to any authorized person in
NORTH CAROLINA (receiving state) for the purpose of transferring my supervision. This consent remains in effect from this
date 8/10/2011 (today’s date) until | revoke this consent.

5. 1agree to return to FLORIDA (sending state) at any time | am directed to by the sending state or the receiving state. [ know
that | may have a constitutional right to insist that the sending state extradite me from the receiving state or any other state
where | may be found. This is commonly called the right to extradition. But | also understand and acknowledge.that I have
agreed to return to the sending state when ordered 1o do 5o either by the sending or receiving state. Thersfore, | agree that |
will not resist or fight any effort by any state to return me to the sending state and | AGREE TO WAIVE ANY RIGHT | MAY
HAVE TO EXTRADITION. | WAIVE THIS RIGHT FREELY, VOLUNTARILY AND INTELLIGENTLY.

Offender’s signature: __ G20 \’X\\&SL\U&,\ Date: __©- )y - N

Printed name: I\/m('w,f( a5/ &nec,;}'@;, &
. y / ) v 7 ) . %"" i\ -‘A

Witness: Date: \

/(-) L/‘ — 7= —
Printed name: CW') /i -—'VZ)HYY& 00001

26
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16000

PPSR117 (13) NORTH CAROLINA DEPARTMENT OF CORRECTION 05/07/12
DCC26 - REQUEST FOR SUBSTANCE ABUSE SCREENING : 10:17:21

PART I-OFFENDER IDENTIFICATION INFORMATION
FACILITY: 5300B DISTRICT 30 UNIT B STAFF NAME: AMMONS, OLIVIA B.
) STAFF ID: BORO3
OPUS #: 1281329 OFFENDER NAME: NOBLES, GEORGE LEE
AKA:
RACE: WHITE GENDER: M DOB: 01/17/1976
SCREEN ORDERED BY: DCC- COMMUNITY CORRECTIONS

TYPE OF OFFENDER:

7‘/'PROBATION
_DRC _TASC _DRUG TREATMENT COURT _DART-CHERRY

PURPOSE OF SCREEN:

1/ ROUTINE TEST __ CAUSE/SUSPICION
_ FIELD TEST RESCREEN _ASSESSMENT _TREATMENT _ 3RD PARTY CONFIRMATION
PART IIA:

I AM NEITHER UNDER THE INFLUENCE OF ANY ILLEGAL SUBSTANCE OR MEDICATION, NOR
HAVE I TAKEN ANY ILLEGAL SUBSTANCE OR MEDICATION IN THE PAST THREE(3) WEEKS
OTHER THAN THOSE LIS BELOW.

OFFENDERS SIGNATURE: \j\f\ \(\
MEDICATION WITHIN ‘THE PAST THREE (3) WEEKS:

COLLECTION STATEMENT:

I CERTIFY THAT THE URINE/SALIVA SAMPLE IS MY OWN AND HAS NOT BEEN TAMPERED
WITH BY MYSELF OR ANYONE ELSE. I HAVE SEALED THE CONTAINER:

OFFENDERS SIGNATURE: E(\/\ NN : .0 .30

STAFF ID: ' TIME ‘
COLLECTION OBSERVER: )(ﬂf\/} %M‘Y’tﬁw SPECIMEN DATE: B 7[i)

PART II-B I ACKNOWLEDGE THAT I HAVE USED THE FOLLOWING ILLEGAL DRUGS WITHIN

THE PAST THREE (3) WEEKS.
OFFENDERS SIGNATURE: ) DATE:

PART II-C ( )OFFENDER REFUSED TO SUBMIT TO DRUG SCREEN. DATE:

OFFENDERS SIGNATURE:
OFFICERS SIGNATURE:

PART III CHAIN OF CUSTODY:

DATE RELEASED BY |RECEIVED BY | PURPOSE OF CHANGE |
\/ N | | |
! l l
E | | |
PART IV: FIELD DRUG SCREEN (FIELD DRUG SCREEN USE ONLY)
LOT# EQQ:WOOBS/ EXPIRATION DATE: b[ /3  OFFICER INITIALS
LOT#___~ EXPIRATION DATE:

DRUG: “_AMPH —FHC .COCN -OPIATES BARB _PCP _ALCOHOL _BENZ _MTD _PROPX _MAMP
*ENTER RESULT BESIDE DRUG AS + POSITIVE OR - NEGATIVE OR ? INCONCLUSIVE

DATE SENT FOR 3RD PARTY CONFIRMATION
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CHEROKEE POLICE DEPARTMENT
CRIMINAL INVESTIGATIONS DIVISION

RIGHTS INTERROGATION FORM

CAD

Place:

Date: __ 4 /} O/ e

DB Ay

Time:

YOUR RIGHTS

Before we ask you any questions, you must understand your rights.

You have the right to remain silent, M

Anything you say can be used against you in court of law, N \ Y )

You have the right to talk to an Attorney before we ask you any questions and to have an

Attorney present during questioning,

If you cannot afford an Aftorney, ope will be appointed for you before any questioning, Y\ AN

If you decide to answer questions now without an Altorney present, you will sti] have the right
to stop answering at any Hme and request an Aitorney. 220

WAIVER OF RIGHTS

I have read this statement of my righis-and I understand what my rights are. |am willing to
make a statement and answer questions. [ do not want an Aftorney al this ime. | understand and
kmow what I am doing. No promises or threats have been made to me and no pressure or

coercion of any kind has been used against me.
Signed: L :
3
wsmessb\j. | o T

Hair

6}’ N

Eieight: ] !Weigbt:
50
t&ddress: FARTUTAN
Ud)  o1luey  RA

20(2-02(29
(- o

pyley |
510113
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(TYPE OR PRINT IN BLACK INR, in The General Court Of Justice
[l District  [J Superior Court Dlvision

STATE OF NORTH CAROLINA AsatlensIFile Nos
' JACKSON - County
Neme Of Applieant
rartsae phlel : - SRS IR .
Full Strest Audrobs Of Applicant inciiting City, Sinis And Z!p Cods N )F) . "AFFIDAVIT OF INDIGENCY
. G,S. 7A-450 s 3pg,
' I Onense(s)

| Permanent Mailing Address Of Applicant (If Different Than Above)

15y DeSree. Murder MPeeg i«:ﬁn—\b»‘ "L—,}()J
Po Dae 3F), Ck\kmb&q Ik RIG | ops durears by Teieo

Tc/ophons ‘Numnbar Of Rppilcont fDale Of Birih 7
%a\% &ﬂb Qoa’.\ [- \ -‘\v-f‘/é 'Robtm wtmmlﬁ(‘.mbs Lelencis )
T3 o Lla 3 Applicant. Do you fiave othar pending criminal chargs(s)
arsnoan nrant/Gudrdisn/Trustos in which a lswyer has been appointad? Cves [ne
Fult Soclal Securty No. Name OFf Lawyar
> G l | t L} b! l NK LQJD | {1 +as No Soclat Becuriy Ne. .
G MONTHLY INCOME (monoy you make) __ Riakag S MONTHLY EXPENSES (monoy you pay out)___[RaHES

Number Of Dependents
78 Shelter [} Buying [ Renting 3
Food 8
Utilities
(powsr, water, haating, phons,. 3
cabls, slz,)

Employment - Applicant $ CX '
Rl ,' 8l

Neme And Addrass Of Applicant's Employar
{if not employsd, state reason; If sel-employsd, state irads}

Other income (Walfars, Food Stamas, § @ i Heglth Care 3
} 8

8, Penslons, mf’ Instalimant Peyments
Employment - Spouse % ®/ [ vehicle - [] Other $
Name And Address Of Spause's Employer CEE | :Can Expenses 5

. (g8, insurenteg. etc.),

Support Payments 3
Othar: (spscity) 32
Total Monthly Income % $ Tota) Monthly Expenses $

ASSETS
{things you own)

LIABILITIES
(amounts you owe

DESCRIPTION OF ASSETS AND LIABILITIES

Cash On Hand And In Bank Accounts
(Ust Name Of Benk & Account No.) :

< s
Monay Owed To Or Held For Applicant QJ 18
Motor Vehicles (List Make, Mode, Year) S Ceers (Belance Due)

'!.“’j' Wt
R IR T T 8
Real Estate Q{) : (Foir Market Valus) 5 (Balancs Dus)
E
Personal Property &‘ '5, . (Falr Morket Valus) 5 TBolancs Dus)
Other Debts g . 3
Last incorne Tax Filad 20 Q:'_ ] Relund D Owe $ 3
O*ther C[{ , o N i i$ e . 3
Total Assets And Llabllities C{) ’ s R 000 s
Bond Type Amaunt By Whom Posled 0.00
$
( NOTE: Rsad the nolice on the raversse side befors compleling this form. j
AQC-CR-225. Rov. 4/11 (Oven

2 2011 Administratlvs Ofics of the Couna




D EFANIEE

1.

NOTICE TO PERSONS REQUESTING A COURT-APPOINTED LAWYER

Whan answering the questions on the Affidavit Of Indigency (reverse side of this fo
with the interviewer. The interviewar can be called as a witness to /&1y about any statements made in his/her

presence. Please wait and speak with yourlawyer, ‘Do not ask the' interviewer for any advice or opinion concerning
your case. S ol

s
S . r : fr e
; . vy e s .+ LR

rm), please do not discuss your case

A court-appointed lawyer is not free. If you are convicted or plead guilty or no
contest, you may be required to repay the cost of your lawyer as a part of your sentence.
The Court may also enter a civil judgment against you, which will accrue interest at the
legal rate set out in G.S. 24-1 from the date of the entry of judgment. Your North Carolina
Tax Refund may be taken to pay for the cost of your court-appointed lawyer. In addition, if
you are convicted or plead guilty or no contest, the Court must charge you an attorney
appointment fee and may enter this fee'as a.¢ivil judgment against you pursuant to
G.S.7A-455.1, ‘ B

The information you provide may be verified, and your signature below will serve as a release permitting the
interviewer to contact your creditors, employers, family members, and others concerning your eligibility for a
court-appointed lawyer. A false or dishonest answer concerning your financial status could lead to prosecution for

perjury. See G.S. 7A-456(a) ("A false material statement made by a person under oath or affirmation in regard to the
question of his jndigency constitutes a Class | fejony.™.

Under penalty of perjury, | declare that the information pm\'/h'ﬁéd on this fgrivi 15 true and correct to the best of my

knowledge, and that | am financially unablé to ‘employ aldlyer to répreselit mel ‘1 now re

quest the Court to assign a

lawyer to represent me in this case. 1 authorkés e Courttéscontactmy treditors, employers, or famlly members, any
governmental agencies or any other entities listed below conterning my eligibility for a court-appointed lawyer,

| further autherize my creditors, employers, or family members, any governmental agencies or any other entities listed
below 1o release financial information cancerning*my eligibility for a court-appointad lawyer upon request of the Court,

Govemmental Agencles Or Other Entittes Authorized To Bs Contacted And/Or To Release InformBiion

L Y ¢
Wy .,.h‘.‘.l,b.;; Yo

bl
oo g
o Al

N Ll i ERGES) -
SWORN/AFFIRMED ANES’U?SCRIBED TO BEFORE ME E

L ’y
Daa '

e

Dale

Signglure Signature O!A;; Wicant  *
\\\\350\ n i/r)a../ : : §\/’V |

D Deputy CSC .Eﬁs&lsmm cse D Clerk Of Supsrior CGourt O Maglatrate '

Name OF Applicant (Type Or Print]

Nebleg ,Grome

Date My Commisaipn Explras
D Notary

D Delendant DF’amnVGudelanfrmstae D

County Whara Notarzed

SEAL

NOTE: Ifyou are less then 18 years old, or if you are at least, 18\ygars. ald bulyemain dependent on and live with a parent or

guardian, stale nema snd address of paran’l, gugrd/ﬁq,i or {ﬁl,stﬁfq below,y .
Yool ; = i L
i AR L o W VSR OF Trusies

ot Bgiotte gL w0 Lporopteyt e !
X LA

e
Addreag
W

City,.Slate, Zp

AQC-CR-228, Slda Two, Rav, 4/11

® 2011 Adminisirative QOffica of tha Couns
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EASTERN BAND OF @HER@%EE%ND&A%@

The Cherokee Court CHEROKEE, N.C.

Flle No. {ifany)

el 234

J2ez-2ild

1 For Victim

['# For Accused

INRE

DATE: upd/r

=

IME: 575
2

ibei
Costoiees

Name and Address of Affiant
ASHIN  ieikiE  CaremiR s

o Liver  cami gl
Py ?3’7&

Y '\W;!S{I'%%A't E:

Vi

=)

AFF!DAVIT OF JURISDICITION

-Name g drress of Accused

=

] !}nizh, Mgaly  [3tpsrS

16 2F o eI E e
G iRBMTE AN ZPDF ¢

'P'foense
Z-30-i b

“Date of

l

Viciim

Potential Offenses

%

.

e fif’f'é?f ,»

ﬁb’%é’*ﬁ ITIIF St
AFFIDAVIT OF JURISD}CTION

/‘fl#;rﬂ» A

St ¥ F sz

HHET T —

[INo

[fYes

1.Are you an enrolled member of any Federally Recognized Tribe?

Which Tribe ST BAMY OF ClEEeLT
INSTRUCTIONS: if fha answer fo Quesfion No. 1 is Yes then fhe Aﬁiam‘ is an Indfan for the purposes of jurisdicfion. I the answer is No, proceed fo
Quesfion No.2.

2.Are you a first linear descendant under ihe laws of the Eastern Band of Cherokee Indians? [1Yes [INo

INSTRUCTIONS: if the answer fo Quesfion No. 2 is Yes then the Affiant is under the jurisoiction of the Cherokes Court. I the answer is No, proceed fo

Question No.3.
3.(for Accused Only) Are you a citizen of any country other than the United Siates of America? [JYes [ InNo

INSTRUCTIONS: If ihe answer io Quesfion No. 3 is Yes then the Affiant is under the jurisdiction of the Cherokee Courf. If the answer is No, proceed fo

Quesfion No.5.

4.(If the accused answers No fo the preceeding questions) If it is determined that you are a non-
indian and therefore not subject fo presecution by the Cherokee Court, you may freely and
knowingly walve any objection fo }urisdicﬁon of the Cherokee Court. Would you like to do that?
INSTRUCTIONS: if the answer fo Quesﬁon No. 4 is Yes then the Afiant is under the Jjurisdiction of the Cherokee Courf. If the answer is No, proceed fo

Quesfion No.5.

[Yes [INo

[ INo

5.Do you or your ancestors have any Indian Blood? ] Yes
INSTRUCTIONS: I the answer fo Quesfion No5 s No then the Affiant is an Norrindian for the purposes of jurisdicfion. Jf the answer s Yes, proceed fo
Quesfion No.6-9.

6.Have you been provided formally or informally with any assistance that is reserved only for Indians? [1Yes [ 1No
Describe: ,
7.Do you enjoy the benefits of Tribal Affiliafion (j. %Egggv_&eﬁlr%gscengaﬂf or other special status 1y . [1No
bestgwed _iI:;y a fribe)? .}'ﬁg% I\/?gm CORRECT AND gg&g&%%%gﬁj%é .
escribe: TRUMENT HEREWITH SET
_ _ _ APPEARS ON R FagsT
8.Do you live on an Indian Reservation? SEE'RCQE OF THI?EC%%%F]%NOQQEE %%%RA.{ Cégﬁ’éT [1Yes [[JNo
KEE, NC
Describe: WITNESS M) HAND AND SEALTHIS i DAY ’
8.Dgo you pariicipate in Indian Social Life (i.e., @?@ I % [1Yes [INo
Traditional Ceremonies, or Dance at PDW—WDWbM U COURTCLER
Describe: \\\%@3 }mffgia?',f"":»,, K
SR ,45”{2»? @"5

INS')RUCTIONS The Magistrate must consider all:gﬁ“s’y?ers and mfonn"afmn | Brovided in response fo quesfions No. 5-8, applying Cherokee Law and
Tradifions, Treafies, and Acis of the United Sfatesﬁangress aad dec:smn of*lhe Courts of the Unifed States fo defermine whether the Afffant is an Indian

?///////////7///////////////% '

_ SWORN AND SUBSCRIBED BEFORE’M
[Date

¥ jof,x, Signature Cjﬂ\/

L1 l ] c //Y
Deputy CSC [ ] Assistant CSC |_| Clerk of Superior Court ffant {Type or Frint)
["1 Notary Public [{] Magistrate [] Judge \!\\( T O,(L{‘ OM S

INITIAL DETERMINATION
ISignature of W

'DEFENDANT’S
_EXHIBIT
=

. Déte

Go/tg_

Signature of

o
=
£
s-
>
3
=
¥
o
<
..
é

Name af

Date

I 1Judge
Tyl Magisirate

///ﬁ%d/}fl_

[t Indian [ Non-ndian

CTC-CR-215, rev 05/04
© 2004 The Cherokee Court
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EASTERN BAND OF CHEROKEE INDIANS

3] MY R
The Cherokee Court A GHEROKEE, N.C. 52+ [ ]ForVictim [ For Accused
INRE  parEafsir TIMEGST

I A res | AFFIDAVIT OF JURISDIGITION
D FpbArA SR E g 2 g;—.zﬂame-andv}&ddrass of Accused pets ooty et %
Gk sateseh pd i R L D fropse 5. goapney _eriroiee ~t TT75

Date of the Offense ¢ Victim
Citsttoges a2 TV G-Iy L~

Potential Ofienses
7 3 - Y230 Tl altfH fw,?c«/re _
G777 7 ' AFFIDAVIT OF JURISDICTION L

[ErYes [INo

1.Are you an enrolled member of any Federally Recognized Tribe?

INSTRUCTIONS: i fha answar fo Quesfion No. 1 is Yes then the Affiant is an Indian for the purposes of jurisdiction. Jf the answer is No, proceed 1o

Question No.2.

2.Are you a first linear descendant under ihe laws of the Eastern Band of Cherokee Indians? [1Yes [1No
INSTRUCTIONS: if the answer fo Question No. 2 is Yes then the Afifant is under the jurisdiction of the Cherokee Courf. I the answer js No, proceed fo
Quesfion No.3.

3.(for Accused Only) Are you a cmzen of any couniry other than ihe United Siates of America? [JYes I No
INSTRUCTIONS: If the answer fo Quesfion No. 3 is Yes then the Afffant is under the jurisdiction of the Cherokee Couwrt. I the answer /s No, proceed fo
Quesfion No.&.

4.(If the accused answers No fo the preceeding questions) If it Is determined that you are a non-

[1Yes [INo

indian and therefore not subject {o prosecution by the Cherokee Court, you may freely and

knowingly waive any cbjection fo jurisdiction of the Cherokee Court. Would you like o do that?
INSTRUCTIONS: if the answer fo Quesﬁon No. 4 is Yes then the Afiiant is under the jurisdiction of the Cherokee Court Jf the answer is No, proceed fo

Questfion No.5.

5. Do you or your ancestors have any Indian Blood’? V _ ] Yes [TNo
INSTRUCTIONS: I the answer fo Quesfion No5 is No fhen the Affant is an Non-Indfan for the purposes of jurfsdiction. Jf the answer Is Yes, proceed Ip

Quesfion No.6-9.
6.Have you been provided formally or informally with any assistance that is reserved only for Indians? [ 1Yes [INo

Describe:
7.Do you enjoy the benefits of Tribal Affil xaboﬁmm BCO ’ gﬁgﬁﬁmﬁastams [ Yes ‘ [ No
bestowed by a tribs)? . THE INSTRUMENT HEREWITH SET OUT AS
Describe: APPEARS ON BRECORD IN THE COURT CLERK'S
. . . OFFICE OF THE CHEROKEE TRIBAL QURTL
8.Do you live on an Indian Reservation? CHERO g NC f [JYes [[TNo
Describe: TN ,. D AND SEA’ITHIS 5 Dy
9.Do you participate in Indian Social Life (i.c séend ‘FI' Jeelings

Traditional Ceremonies, or Dance at Pow—Wows)’7 - LlYes L1No

Describe: .
} b
\\\

?:t d J ;’,
‘n” mfonnaflon provided in response o questions No. 5-9, applying Cherokee Law and
on of the Courts of the Unifed Siafes i defermine whether the Affiant is an Indian

JURIDICTION

INSTRUCTIONS: The Magistrate must consider a][_._?h ;
Tradifions, Treaties, and Acts of the Uniled SfalesiC,0))

for the purposes of Jurisdicion.

I SWD?NE:ND SUBSCRIBED BE C \:;S // 4gf l/‘2 @/Z\
a”[ 20 [IL ignature: g‘/{ Z/ N o " &_SZV&'?/’ i
[ | Deputy CSC [] Assistant C5C L] Clerk of Superior Court [Nam of Afiaft (Type or Pring
[] Notary Public I Magisirate [ Judge oy < ~

INITIAL DETERMINATION
Signature of Judicial Official 1 Judge Diate .
S /%/ Id Magistrate !//56’ 7

%dian ] Non-Indian

CTC-CR-215, rev 05/04
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?Eze Eaeieﬁg %aﬁﬁ e%‘ @heeekee Eﬁﬁi%?ﬂg —

T he }[onorab[é Mzcﬁe[[ Hicks, ?rmcyaaf Cﬁzef
71 he Honoraﬁ[e £cmfy B[ytfie "Vlce Cfuef

CJimowle -
Chairman .- 10 Whom It May Concern:

) Birdtow‘n_Towlnship,

S This statement is to certify that the Ofﬁmal Membershlp Records of the Eastern Band of
Bill Tayjlor Cherokee Indlans Cherokee North Carolina, have been searched for the names listed.
Vice-Chairman . o
Wolftown Township [~ ] ¢ Name Flrst, Middle Name ; Date ’of Birth ' Statis
Nobles - - | -George Lee 01171976 "~ Not’ emoﬂed

Tribal Council Members"

Porr SheZZ' ' Unfortunately, the aforementloned names do not appear on the membershlp records of the Eastern
"y Band of Cherokee Indlans

Big Cove Towhship

' B6 Taylor Please feel free to eontact m'e if you have any questions. My email address and telephone number
Big Cove Township fonow. L : . : T :

Gene Crowe, Jr. Respectfully, _

Bitdtown Township V /L

Jmm ye Saunooke Kathi 13%/;2(;% L Cjéz

' Palr%ttoxvn rm.msmp Assistant Enrollment Officer
Terri Heilfy (828) 554/6466

Painttown Township

A ~ State of ] \{0%{—‘3'\ f,&‘(& l‘(\lu
Mike Parker — County of __Slain.

Wolftown Township-

N ' On this QW : day of déxhﬁ\uvu’ ' ,_ A0z before me
Diamond Brown WUU{\\(’/ uxmb.e)A/ ,the under31gned Notary Pubhc for SM low

' Snowbird & County, personally appeared:
Cherokee Co. Township e pe - Yy app

K01+h\ [ W\C (/O‘\{

Adam Wachacha . ' '
Snowbird &  Personally know to me to be the person whose name is subscrlbed to the Wlthm mstrument and

Cherokee Co. Township aeknowledged to me that she executed the same for the purposes therein stated.

David Wolfe Witness my hand ,and official seal.
Yellowhill Township

Notary Public . ' =
Signature: )\/\U Qe %ﬂ/\w@ﬁ)\?{ AELANIE LAMBERT

. Notary Public, North C
Print Name: ‘{\/\,(’/\5«4/\_-!5 ‘\/C{AE'Y\;‘VM A

Alan B. Ensley
Yellowhill Townshlp

aro ina

Swain Counév
X

My k‘,or‘nﬂ'HSS)Or\
. Jb"&{, 04, ’DT% =

pires -

e YR I
1oz

)

My commission expires: (p Y-

88 Ceuncﬂ House Loop = P.O. Box 455 « Cherokee, NC 28719
Telephone: {828} 497-2771 or 497-7000
Telefax: (828) 497-7007
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Chorokse Indians Eastern Band, North Caroling, Code of Ordinances >> PART | - CHARTER AND
GOVERNING DOCUMENT OF THE EASTERN BAND OF CHEROKEF INDIANS >>

PART I - CHARTER

AND

GOVERNING DOCUMENT

OF THE

EASTERN BAND OF CHEROKEE INDIANS
Enacted and adopted May 8, 1986, by the Tribal Council of the Eastern Band of Cherokee Indians,
Cherokee Council House, Cherokee, North Carolina, by Resolution No. 132 (1986), and amended
by Tribal Referendum conducted October 8, 1986.

Section 1. The officers of the Tribe shall consist of a Principal Chief, Vice-Chief and twelve
members of Council as follows: From Yellowhill Township two members; from Big Cove Township
two members; from Birdtown Township two members; from Wolfetown Township two members;
from Painttown Township two members; from Cherokee and Graham Counties, constituting one
Township, two members.

Section 2. The Principal Chief or Vice-Chief and members of Council shall be elected to
their respective offices by the enrolled members of the Eastern Band of Cherokee Indians, who
have attained the age of eighteen (18) years. All officers elected by the Council shall hold office
until the first annual council held after the next tribal election and all officers shall hold office until
their successors are duly qualified.

Section 3. The election for Principal Chief and Vice Chief and Tribal Council shall be held on
the first Thursday in September, 1987, and every two (2) years thereafter, under such rules and
regulations as may be adopted by the council.

Section 4. There shall be an Executive Committee, which shall consist of the Principal Chief
and Vice-Chief. The committee shall execute and carry out tribal laws and administer the daily
operations of the Tribe.

Section 5. The representatives elected to the Tribal Council shall hold office for terms of two
years. The Principal Chief and Vice Chief shall hold office for terms of four years.

Section 6. The Tribal Council shall establish a Board of Elections and enact election rules
and regulations for the conduct of tribal elections. Election for Principal Chief and Vice-Chief must
be by a majority of at-large votes cast by eligible voters.

Section 7. The Principal Chief shall receive as compensation for his services such sum as
shall be appropriated by the Tribal Council, not to exceed one pay raise per annum. The Vice-Chief
shall receive such sum as shall be fixed by the Tribal Council, not to exceed one pay raise per
annum. Both the Principal Chief and Vice-Chief shall receive such traveling expenses as may be
authorized by the Tribal Council. The members of the Tribal Council shall receive such
compensation as shall be appropriated by the Tribal Council, with no pay raise to take effect until
the next council is seated. All other officers and employees of the Tribe shall receive compensation
for their services as shall be provided by the Tribal Council.
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Section 8. The seat of government of the Eastern Band of Cherokee Indians shall be
centrally located within the Qualla Boundary, North Carolina.

Section 9. In order to run for or serve as Principal Chief, Vice-Chief or Tribal Council
member, a candidate must be an enrolled member of the Eastern Band. For the offices of Chief and
Vice-Chief a candidate must also be at least thirty-five years of age by the date of the election and
have resided on Cherokee trust lands continuously for at least two years immediately preceding the
date of the election. For the Tribal Council a candidate must be at least eighteen years of age by
the date of election and have resided in the township which he is to represent for at least ninety
days immediately preceding the date of the election.

Section 10. There shall be an Annual Council held on the first Monday in October of every
year, and in cases of emergency the Principal Chief may call a Special Council, but no business
can be transacted in either Annual or Special Council unless a quorum of the members shall be
present, with a quorum consisting of a majority of the members of Council elected at the last
preceding election. The Principal Chief shall have the right to call a Grand Council of all enrolled
members to attend and he shall preside over such meeting.

Section 11. At the convening of the Annuat Council a new chairman, vice-chairman and
clerk shall be elected by its members and hold office until the next Annual Council; provided, that all
officers elected or appointed by the Council shall serve during the pleasure of the Council and for
failure to perform their duties may be removed by said Council and others elected in their stead.

Section 12. All acts of Council shall be signed by the chairman and the clerks, and
countersigned by the Principal Chief or Vice-Chief.

Section 13. The Principal Chief shall have the power to veto all acts of Council but his veto
shall not prevail against a two-thirds vote of Council. All acts neither ratified nor vetoed by the
Principal Chief within thirty (30) days shall be deemed valid legislation.

Section 14. In the case of death, resignation or disability of the Principal Chief, the Vice-
Chief shall become the Principal Chief and shall serve the balance of the elected term of office until
removal or disability or his successor is elected. In case of death, resignation or disability of the
Vice-Chief, the Council may elect a successor who shall serve until removal or disability or his
successor is elected. In the event the offices of both Principal Chief and Vice-Chief become vacant
simultanecusly, the Chairman of the Council shall become Principal Chief and shall serve the
balance of the elected term of office and the Council shall elect a Vice-Chief who shall serve the
balance of the elected term. If the Chairman does not meet the quaiifications for the office of
Principal Chief, the vacancy shall be filled by an election under rules established by the Council.

Section 15. In case of death, resignation or disability of any member of Council a new
member shall be elected by the Township under such rules and regulations as may be prescribed
by Council or election rules.

Section 16. The Council of the Eastern Band of Cherokee Indians shall direct the
management and control of all property, either real or personal, belonging to the Tribe, but no
person shall be entitled to the enjoyment of any lands belonging to the Eastern Band of Cherckee
Indians as a tribe, or any profits accruing therefrom, or any monies which may belong to the Tribe,
unless such person shall be an enrolled member of the Tribe, and in case any money, derived from
any source whatsoever, belonging to the Eastern Band of Cherokees, shall be distributed among
the members thereof, the same shall be distributed per capita among the members entitled thereto.
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The first generation of an enrolled member of the Eastern Band of Cherokee Indians shall
enjoy all property, both real and personal, that is held in said enrolled member's possessionvat their
death. First generation shall include all children born to or adopted by an enrolled member.

Section 17 No person shall ever be eligible for office or appointment of honor, profit, or trust
who shall have aided, abetted, counselled, or encouraged any person or persons guilty of
defrauding the Eastern Band of Cherokee Indians, or themselves have defrauded the Tribe, or who
may hereafter aid or abet, counsel or encourage anyone in defrauding the Eastern Band of
Cherokee Indians. Neither shall any person be eligible to such office, who has been convicted of a
felony.

Section 18. The Principal Chief, Vice-Chief and members of Council before entering on the
duties of office shall take the following oath before some officer authorized to administer oaths: "l do
solemnly swear (or affirm) that | will faithfully execute the duties of the office of of
the Eastern Band of Cherokees and will to the best of my ability, preserve, protect and defend the
charter and governing document and laws confirmed and ratified by the enrolled members of the
Eastern Band of Cherokee Indians. | do solemnly swear (or affirm) that | have not obtained my
election or appointment to Tribal office by bribery or any undue or unlawful means or fraud, and that
in all measures which may come before me | will so conduct myself as in my judgment shall appear
most conductive to the interest and prosperity of the Eastern Band of Cherokees.”

Section 18. In order to provide equal representation to ali members of the Eastern Band, the
members of the ‘Tribal Council shall, in their deliberations, cast votes on a weighted basis, with the
weight of each vote determined by each Council member.

A tribal census, for the purposes of determining the weight of the votes to be cast by each
Tribal Council member, shall be conducted prior to the 1981 tribal election and prior to the election
each ten years thereafter to determine the number of enrolled tribal members residing in each
township.

After the regular 1981 tribal election and each ten years thereafter, the Tribal Council, at its
first regular meeting, shall determine the total number of votes to be cast in the Tribal Council and
shall allot a voting authority to each Council member. The voting weight allotted to each Council
member shall be determined by computing the mathematical ratio, fraction or proportion that exists
between the number of enrolled tribal members residing in each township and the total number of
enrolled tribal members. All Council members, including the Chairman, shall be entitled to vote on
all issues.

Section 20. No money shall be paid out except upon warrant of the Principal Chief as
authorized by an act of the Council.

Section 21 The Executive Committee shall present a proposed budget to Tribal Council no
tater than July 1 of each year.

Section 22. Any officer of the Eastern Band of Cherokee Indians who violates his oath of
office, or is guilty of any offense making him ineligible to hold said office may be impeached by a
two-thirds vote of council.

Section 23 The Tribal Council is hereby fully authorized and empowered to adopt laws and
regulations for the general government of the Tribe, govern the management of real and personal
property held by the Tribe, and direct and assign among its members thereof, homes in the Qualla
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Boundary and other land held by them as a Tribe, and is hereby vested with full power to enforce
obedience to such laws and regulations as may be enacted.

Section 24 Whenever it may become necessary, in the opinion of the council to appropriate
to public purposes for the benefit of the Tribe any of the lands owned by the Eastern Band of
Cherokee Indians, and occupied by any individual Indian or Indians of the Tribe, the Council may
condemn such land for the aforesaid purposes only by paying to the occupant of such land the
value of such improvements and betterments as he may have placed or caused to be placed
thereon, and the value of such improvements or betterments shall be assessed by a jury of not less
than six competent persons, who are members of the Tribe, under such laws and regulations as
may be prescribed by the Council. The Eastern Band of Cherokee Indians will not use eminent
domain under this section or any other Tribal or Federal laws to take an individual Tribal member's
possessory holding except for bridges, rocads, power lines, scheols, hospitals, or sewer and water
lines. Each Tribal member shall receive proper notice, proper hearings, and proper compensation
for their lands.

Amended by Res. No. 480, 6-8-85; apgroved by Referendium 8-8-1985)
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"EASTERN BAND OF CHEROKEE INDIANS _ e
Thé Cherokea Court ' , D For Vichm D For Accused
: - NRe  AFFIDAVIT OF JURISDICITION
HName and Address of Affard _ -
’ . Naroe and Address of Accosed
Batz of e Offonse ==

Potendal Offormea

7 77777 AFFIDAVIT OF JURISDICTION

1 Are you an ervolled member of any Federally Recognized Triba? [JYes [INo
Which Tibe , .
INSTRUCTIONS: ¥ the mnswer Ip Question Na. 1 k= Yes then the Affard ks an indian for the purposes of furistiction. ¥ the answer Is No, pypéesd Ip
Quesfion No.2. ,
2.Are you a first linear descandant under the laws of the Eastsm Band of Cherokes Indians? [OYes [INo
WSTRUCNT;ON&EM answer I Question No. 2 15 Yex then the Affiant Is undor the Jurfsiiciion of the Cherokes Cowt. I the answer I No, procssd fo
Questiont No.3, N -
[dYes [INo

3.{for Accussd Only) Are you a cltizen of any counfry other than the United States of America?
INSTRUCTIONS: ¥ the answer o Ouestion No, 3 ks Yie thon the Alfari is under the Jurlstichon of the Cherokes Cotrt. I the snswer is No, proceed o

Question No.5, )
4.(F the accused answers Ng o the preceeding quastions) If it is defarmined that you are 2 non-

Indian and therefore not subjsct fo prosecufion by the Cherokes Court, you may freely and [dyes ElINe

knowingly waive any objection fo jurisdiction of the Cherokee Court. Wotild you Iike fo do that?

INSTRUGTIONS: ¥ the enswer fo Question No, 4 s Yas than the Afffant Is umter the Juredicifon of the Chetnkee Court. ¥ the answer is Ng, prosead fo

Quesiion No.§, .

OYes LINo

ihs answer i3 Yeg procoet o

INSTRUGTIONS: If the answer to Quextion No5 Is Na fhen the Affant is e Non-indian for the purposss of hurediclon. I

O;)OSﬁM No.§9.
6.Have you been provided formally or informally with any assistance that 1s reserved only for Indlans?] ] Yes M Ne

Describa:
7.Do you enjoy the benefits of Tribal Affillation (i.e., Firs

bestowed by a tribs)? .
Describe;

8.Do you live on an Ingian Reservation?
Dascribe; .
8.Do you pariicipate in Indlan Soslal Life (j.e., Attand Indlan Dinners, Community Mestings, [JYes CIN
Traditional Cersmoniss, or Dance at Pow-Wows)? e
Describs:

INSTRUCTIONS: The Magistrate must considsr BB enswere end infaration providad In response fo guesfions No, 53, spplying Charmkas Law end
Tradiions, Treafae, and Adks of the Wmmsmmdmmam Unifisd Stafes fo defermine whether the Afifant i3 en Indien

Jor the prrposes of Jurfsdiction. ‘ ‘

t Lingal Dezcendant, or other special status [lyes [INo

[Yes [1Ne

DETERMINATION OF JURIDJCTION

Fata

_ BWORN AND SUBSCRIBED BEFORE ME

Dz Synatre of Affam

[T Deputy GSC [J Assistant C5C L] Ciark of Superior Court

{1 Notary Public [ ] Magistrate [] Judge
INITIAL DETERMINATION

Fame of Affait (Typs of Pl

T Judge Dais
} 1 tdantchsta

M indizn 1 Nor-Indlan [Pt at.!uﬂ.-—’dﬁffak!}
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Rule 6. - Initial Appearance.

(a) In General.

(1) Appearance Upon Arrest. A person making an arrest within the Qualla Boundary must
take the defendant without unnecessary delay before a Magistrate or Judge, unless
the person taken into custody is arrested on Federal or State process, in which case
they shall be taken before the appropriate person as provided for in N.C. Gen. Stat. §
15A or the Federal Rules of Criminal Procedure. It is not necessary for persons
arrested for violating conditions of release to be brought before the Magistrate.

(2)  Appearance Upon a Summons. A person served with a criminal summons must
appear before the Magistrate on duty during the first business day following service
with the summons. Upon failure of any defendant to report as Ordered, the Magistrate
on duty during the day shall issue a Warrant for the defendant's arrest and charge him
or her with Failure to Obey a Lawful Order of the Court.

(b)  Procedures.

(1) Determining Jurisdiction. The Magistrate shall conduct the "St. Cloud" test to confirm
that the defendant is an Indian. This test is conducted as follows:
(A} Inquire if the defendant is an enrolled member of any Federally recognized

indian Tribe;

(B)  Inquire if the defendant is a First Descendent of the EBCI;
(C)  Inquire if the defendant is a citizen of another country;
(D) Inquire if the defendant is a member of any State recognized Indian Tribe; and

(E)  Inquire if the defendant participates in any Indian cultural events, lives on a
Reservation, receives any benefits reserved exclusively for indians, or
otherwise holds herself out as an Indian.

If the answers to questions (A)—(C), or any one of them, is "yes," the inquiry ends

there and the Court has jurisdiction over the defendant. If the answers to questions

(A)—(C) is "no," but the answer to question (D) or (E) is "yes,” further inquiry may be

in order to satisfy the Magistrate that the defendant is an Indian for the purposes of

the exercise of jurisdiction. If the Magistrate determines that the defendant is a non-

Indian, then the Magistrate should notify the CIPD of same, dismiss the charges and

turn the defendant over to the CIPD for transport to the appropriate State or local

judicial officer or to the Federal authorities. In lieu of inquiring of the defendant as
outlined above, an Affidavit such as the one attached in Appendix 1 to these Rules
may be utilized. If the defendant exercises his or her right to remain silent, the

Magistrate shall determine that the defendant is an Indian for the purposes of

jurisdiction, without prejudice to the defendant's right to challenge jurisdiction at a later

date. If the defendant is too intoxicated or impaired for the Magistrate to conduct this
inquiry, the Magistrate shall order that the defendant appear before the Magistrate on
duty on the following business day for the conclusion of this proceeding.

(2) Waiver of Personal Jurisdiction. A non-indian may waive the issue of personal
jurisdiction and consent to proceeding in the Cherokee Court.

(3)  Notice of Charges. Following the determination of jurisdiction, the Magistrate shall
inquire as to whether the defendant has received a copy of the Warrant, Criminal

Complaint, and/or Criminal Summons. If the defendant has not, he or she will be
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provided a copy at this time. The Magistrate will read the charges to the defendant if
he or she does not understand what the charges are.

(4)  Advising of Rights. The Magistrate shall advise the defendant and make findings that
the defendant understands:

(A)  That he or she has the right to remain silent;
(B)  That he or she cannot be compelled to testify in this case;
C)  That he or she has the right to a speedy trial;

D)  That he or she has the right to a public trial;
) That he or she has the right to confront the witnesses against him or her;
F)  That he or she has the right to call witnesses on his or her own behalf;

(

(
(E
(
(G)  That, if he or she wishes, witnesses for his or her behalf may be compelled to

attend by subpoena served by the CIPD or other law enforcement agency;,

(H)  That he or she has the right to be represented by counsel;

() That counsel will be appointed for him or her, upon request, if he or she cannot
afford counsel and is likely to face an active term of incarceration if convicted;

(J)  That he or she has the right to trial by Jury; and
(K)  That he or she, if found guilty, has the right to appeal the Judgment to the
Cherokee Supreme Court.

(5) Inquiries. Upon advising the defendant of his or her rights, the Magistrate will inquire
whether the defendant wants to be represented by counsel, and, if so, whether the
defendant requests to apply for Court appointed counsel. Additionally, the Magistrate
will inquire of the defendant whether he or she elects trial by Jury. The defendant may
defer this decision until consulting with counsel, or until coming before a Judge.

(6) Conditions of Release. After the Magistrate has made the appropriate ianiries of the
defendant, the Magistrate shall establish conditions for the defendant's release. If the
Magistrate finds that the defendant is a danger to the community or a risk of flight, and
that no conditions will reasonably secure the defendant's attendance or provide for the
safety of the community, the Magistrate may Order that the defendant be held without
bond until a Release Hearing may be held before the Cherokee Court. Permitted
conditions of release, including combinations, are:

(A)  Cash bond;
(B)  Secured bond
(1) Surety bond;
(2)  Property bond;
(3)  Bond shall not be secured by per capita garnishment;
(C)  Third Party Custody:
(D) Pre-trial Supervision by the Probation Office; and
(E)  Unsecured bond (written promise to appear).
Additionally, the Magistrate may impose restrictions on the defendant in his or her
discretion, including, but not limited to:
(A)  Prohibiting the defendant from possessing a firearm, ammunition or other
weapon;
(B)  Prohibiting the defendant from contacting the alleged victim(s);
(C)  Prohibiting the defendant from possessing or consuming alcohol;
(D)
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Restricting the defendant to the jurisdiction of the Cherokee Court at all times,

or other geographical restrictions; and
(BE)  Prohibiting the defendant from violating the laws of this or any other jurisdiction.
In the event the defendant's release is not authorized, or the defendant is unable to
satisfy the conditions of release, the defendant shall be taken by the CIPD to an
approved jail facility. If a surety who has posted a bond produces a defendant and
requests to be released from the bond, a Judge may discharge the surety from his or
her obligations under the bond upon such conditions as the Court thinks appropriate.
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patents in fee, or any other disposition authorized by existing law
relating to Indian allotments,
Approved, June 2, 1924,

: 1
OHAP, 283.—An Aet To provide for the addition of the names of Chester [8. R, 6857
Calf and Crooked Nose Woman to the finsl roll of the Cheyenns and Arapaho 0.
Indians, Seger jurisdiction, Oklahoma.

Be &t enacted by the Senate and Houss of Representatives of the
United States o)?y America in Oongress aase/mbkd, That the écrev ponn
tary of the Interior be, and he heresg is, authorized to add to the }emsadded
final roll of the Cheyenne and Arapaho Indians of the r juris-

diction, Oklahoma, approved May 18, 1821, the names o Cg.ester

Calf and Crooked Nose Woman, which names were inadvertently Per .
omitted from the said roll, and to pay to each of these persons g T “PHe P
sum equal to that heretofore paid per capita to those whose names

ap on_the a:ggroved roll, such payment to be made from any

tn‘gal funds to the credit of the Cheyenne and Arspaho Indians,

Approved, June 2, 1924,
Jupe 2, 1024,
CHAP. 288.—An Act To authorize the Secretary of the Inferior to issue %B. 6358.]
eertificates of citisenship to Indians. 0. 17

Be it enacted by the Senate and House of Represeniatives of the 4.
United Siates of Amerioa in Oongress led, That sll non-  Bora in United
citizen Indians born within the territorial limits of the United Jas= dewed ot
States be, and they are hereby, declared to be citizens of the United proris.
States: Provided, That the granting of such citizenship shall not ,Jribal rishts not a
in any manner impair or ise affect the right of any Indian
to tribal or other property.

Approved, June 2, 1624.

OHAP. 384.—An Act To reduce and equalize taxstion, to provide revenue, g’?&‘?ﬁ”ﬁ
and for other purposes. 0. 175.

Be it enacted by the Senate and House of Represeniatives of the g,
United States of America in Congress msern);lez f Aot of 2384

TITLE I—GENERAL DEFINTITIONS. Gaeral definttions,
Secriox 1. This Act may be cited as the * Revenue Act of 1924”7 Tusotacs.
Szo, 2. (a) When used ip this Act— Terms construsd,

(1) The term “ person” means an individual, 2 trust or estate, “Persnr”
a partnership, or a corporation.
(2) The term “ corporation ” includes associations, joint-stock com- “Corporation.”
panies, und insurance compunies. .
(3) The term * domestic ” when applied to & corporation or part- “Demestic”
nership means created or organized in the United States or under
the law of the United States or of any State or Territory.
(4) The term “ foreign” when applied to a corporation or part- “Forsign”
pership means a corporation or Partnerslu which is not domestic.
5) The term “ United States ™ when in a geographical sense “sited States.”
includes only the States, the Territories of Alaske and Hawaii, and
the District of Columbia.
8) The term * Secretary ” means the Secretary of the Treasury. “Sewstary.”
7} The term * Commissioner ?” means the Commissioner of Inter- *Commissioner.”
na

venue.
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Infe w& CHAP. 252.—An Act Gran the consent of Congress {o the commissioners
_TFEE%._S(—L—T— of Faystte and Greane Counties, Pennayivanis, to eonstruct a across the
0.30]  Monongahela River near Masontown, Faystte County, Pennsyl

Be it enacted by the Senate and House of Representatives of the
Fereis and Groes United States of America in O s assembled, That the consent of
Qoantles may brlds®, Clongress is hereby granted to the commissioners of the counties of
Fayette and Greene, in the State of Pennsylvania, and their suc-
cessors and assigns, to construct, maintain, and operate a bridge
and approaches thereto across the Monongahela River, at a point
suitable to the interests of navigation, st or near Masontown, in the
o county of Fayette, in the State of Pennsylvania, in accordance with
the provisions of the Act entitled “An Act to regulate the con-
gnfgté%n of bridges over navigable waters,” approved March
2 :
Ameadment. Szc. 2. That the right to alter, amend, or repeal this Act is hereby
expressly ressrved.
Approved, June 4. 1924.

Imkf' 3852, OHAP. 353.—An Act Providing for the final disposition of the affairs of the
o, Wi]  Eastern Band of Cherokee Indians of North Carolina.

. Be it enacted by the Senate and House of Represeniaiives of the
e EP United States ofbilimen'ca in Congress asae;nbleg,re'fhat the Eagtem
ARl laads, o Band of Cherokee Indians of North Caroling is hereby anthorizedf

Dliod Btates. ﬁursuant to the resolution of its council adopted the 6th day o

ovember, 1919, to convey to the United States of Ameriea, in trust,
all Iand, money, and other property of said band for final disposition
thereof as hereinafter provided; and the United States will accept
such conveyance when approved by the Secretary of the Interior.

b S qumbers W Spo, 2, That upon approval of such conveyance the Secretary of
the Interior shall cause to be prepared s roll of the members of
said band, to contain the names of all living on the date of this Act,
and no person born siter that daté shall be entitled to enroliment,

Oentents. The roll shall show the name, sex, and degree of Cherokee
Indian blood, and separately of that derived from any other Indian
ancestor, of each member. The day of the month indicating the

Proriso. _ birthday of each member shall also be shown upon said roll: Pro-

Asumed birth date. ;7.4 That if such dato is unknown and can not be ascertained,
the date of the entry of the name on the schedule shall be taken for
the purposes of this Act to be the birth date of the member to whom

st otooms the entry appliss. :

Dt rol Said roll when approved by the Secretary of the Interior shall be
final and conclusive as to the membership of ssid band, and as to
the ages and degree of Indian blood of the members, but clerical
changes relating to the names of such members or fo sex designa-

P of 1on. tioDS May be made at any time thereafter.

Tt S%e™  Sgo. 8. That in the pr?a?ahon of said roll due consideration shall
be given to all rolls and lists heretofore made of the membership
of said band, together with any evidence elicited in the course of

; any investigations, and to all documents and records on file in the
Inf?erior Department or any of its bureaus or officed,

A o ox  The fact that the name of any person appears on any such roll

clastve. or list shall not be accepted to establish, conclusively, his right or
that of his descendants fo enrollment. Nor shall the absence of his
name from such former rolls conclusively bar any person or his
descendants from enrollment.

pA 0 North Cuo- ““rivy ¢ i the preparation of said roll the act of the State of North
Carolina of MarcEaS 1895, chapter 166, entitled “An Act to amend
chapter 211, laws of 1889, relating to the charter of the Eastern
Band of Cherokee Indians ¥ 'shall be disregarded.
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Applications for enrollment may be presented in such manmer 03RS iee oo

and within such time as may be prescribed by regulations made by ment.

the Secretary of the Interior, but lack of application shall not pre-

vent consideration of the right to enrollment of any person whose

name appears on any former roll and his descendants or of any

name brought in any manner to the attention of those in charge

of the enrollment work, including the names of those of

Cherokee Indian blood i July 27, 1868, in any of the counties

of North Carolina, in which the common Yands of said band sre

located, or in any of the contiguous counties of that State or of the

States of Georgia and Tennessee, and of their descendants. Survey of Jsads and
Sec. 4. That the lands so conveyed shall be surveyed, where found divison thereot.

necessary, and divided into appropriate tracts or Eareels and ap-

praised at their true value as of the date of such appraisement,

without consideration being given to the location thereof or to any

mineral deposits therein or to improvements thereon, but such s

El:é:ement ghall include all merchantable timber on all allottable
S0, 5. That rescrvations from sllotment may be made, in the pas revet foom

discretion of the Secretary of the Interior, of lands for cemeteries, Siwmeat:

schools, water-power sites, rights of way, and for other public pur-

g)m with proper safegu however, for compensation to in-
ividuals who may suffer losses by reason of such reservations, Timber snd
There may also be reserved any tract chiefly valuable becauss reervations. =

of the timber or of stone, marble, or other quarries thereon, or which

by reason of location or topographical features may be unsuitable

for allotment purposes. o ) ) . Gale of mma
Any land or other prope:;tg reserved from allotment as above lmds, et

provided and lands not needed for allotments may be sold at such

time, in such manner, and npon such terms ag the Secretary may

direct, and the proceeds of such gale shall be added to the funds of , ..

the band : Provided, That in the sale of timberlands the timber and Timberiands

the land may be sold separately. Comveyances.
Conveyances under such sales shall be made as provided in the

case of conveyances to allottees. O, oto., mineral do-
Sec. 6. That all oil, ges, coal, and other mineral deposits on eaid pasits reicved to the

lands are hereby reserved to said band for s:cfenod of twenty-five

years b?l)m i:hef te of this Act, agd during per%)od&aid deposits 1.

ma eased for pmzﬁechng and mining purposes by the Secreta

of t}ixe Interior, for such periods (not exeeegi.ng the period for whiz

such minerals are reserved) and upon sach terms and conditions es

he may prescribe: Provided, That at the end of such twenty-five year Daictis atter twen

peri such deposits shall become the property of the individual 527 ¥ei tie op-

owner of the surface of such land, unless Congress shall otherwise

provide. . .

Sec. 7. That improvements on the lands of said band of & oiirrean lstiag

ent and :Elx%stml:ti’al character shall be algaraised separately e

m the lands upon which the same may be, and shall be listed in
the names of the members of the band primsa facie entitled thereto,
but the designation of ownership shall be tentative only until the
true ownership thereof is ascertained and declared, afier due notice
and hearing. The right to have such improvements appraised, and
to make disposition thereof, shall extend fo all members, except
tepants, such improvements at the date of this Act.

Any person held to_be the owner of improvements msy Temove PSR By o
the same, where found to be practicable, within ninety from
the date they are declared to belong to him, or may, within that
period, disposs of the sams at not more than the appraised value
to any member of the band entitled to receive an alioiment, under
regulations to be prescribed: Provided, That the vendor shall have 7™

Disposition, ete., ree
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Lisn to vendor untd g Hen upon the rents and profits aecm;lng from the traet on which

price fuly paid. such improvements may be located until the purchase price thereof

is fully paid.

il ltmeat of Szc.ysl.) That the lands and money of said band shall be allotted
and divided among the members thereof so as to give each an echx:lh
share of the whole in value, as nearly as may be, and to eccompli
that the value of the standard allotment share shall be determined
by dividing the total appraised value of all allotted and allottable
lands by the total number of enrolled members. :

Admmetot e I any member shall fail to receive his full share of the iribal
lands, he shall be entitled to the ﬁ:ment of money so as to adjust
the difference as nearly as i If any r shall receive
an allotment exceeding in value his full share of the tribal lands, the
difference shall be adjusted by deduction from his distributive share
of the tribal funds.

Appliestion for allot-  Spo, 9, That when the tracts available for allotments are sscer-
tained, each member of the said band may apply for a tract or
tracts of land to the extent of thirty acres, as nearly as practicable,
to include his home and improvements, if_he so desires, and the

Efstofsdlection.  goloction so made shall be final a3 to the right to occupy and use
the land so applied for as against all other members if no contest
is filed ngamstp such selection within ninety days from and sfter

Do, v purchase Tormal application is made therefor: Provided, That any person

ar of fempeovemants. claxmmgtge right to select any given tract of land by reason of the

- purchase of improvements thereon shall have ninety days to make
:al.)lp ication therefor from and after the date of approval of any
e conveying to him said improvements, and such application
shall become final 23 in other cases, subject to the right of any other
member to contest such selection, ninety days from and after the

Contasia. same is duly made. AIl contests shall be instituted and heard pur-
suant to the rules and regulations of the Interior Department appli-

ATEE to Srwood cgble thereto. Any allotment selection may be modified or limited,

seloctor. in the discretion of those in charge of the work, 80 as to give the
selector of adjacent or contiguous lands access to firewood and drink-

ing water.
Belections by aduks. mgxo- 10. That adults may select their own allotments, whers men-
tally capable of so doing, but allotments for minors may be selected
ad by their father or mother, in the order named, or by the officers in
companempetents arge of the allotment work. The said officers may also select
allotments for prisoners, conviets, aged, infirm, and insane or other-
wise mentally incompetent members and for the estates of deceased
members and, if neceesall-y to complete any allotments or to bri
the allotment work to a close, may make arbitrary selections for!;;g
on behalf of any member of said band.
pSmbguuslsndstr  Gpg, 11, That allotments may be selected for the members of an
family, wherever practicable, from contiguous lands or other landg
held by the head of the family, including both adult and minor chil-
; dren and such other relatives as are members of the household:
frfiatian oo seko Provided, That if any adult child shall claim the benefit of this
toabyadukt ™. gaotjon, he shall not be entitled as a matter of right to have his
selection made from the lands desired by his father or mother or
from lands needed by any minor member of the family for allot-
ment purposes, but this shall not prevent gelection of lands outside
the family holdings if desired.
qDistuton peresp- Qo 19, That where s.nnmetg or other payments to individuals
bers, after suspendsd have heretofore been suspende: because their enrollment status has
Tayments bave been DOER %t;esh?ned, the amounts involved in such suspended payments
sade. shall aid to individuals found entitled to enrollment or to their
heirs, and all funds of said band, after making anch payments and
sfter dpa;;mmants needed for equalizing allotments as hereinbefore
provided and all other payments herein directed to be made, shall
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be distributed eapita am the enrolled members of said band
and the heirs of those who shall die before distribution is completed,
and shall be paid to the distributees or conserved and used for their Peymets.
benefit, according to whether they belong to the restricted or un-
restricted class, at such time and in such manner as shall be desmed
advisable. . . Cosh to iom of Jand
Sec. 18. That any member of said band whose degres of Indian g members beving
blood is less than one-sixteenth may, in the discretion of the Secre- fpel] dsres of Indan
tary of the Interior, be paid a cash equivalent in lieu of an allotment
ofrf;nd. Any person desiring to avail himself of this provision may pippliations o be
make application to the officers in charge of the allotment work at
any time within ninety days after the date of the ap¥roval of the
final roll, and preference be given in the order of application.
The said officers shall have the power to add to the register of such A0t o ogister
names the names of any other members of the same class, including
minors for whom no apg}ication is made, for such time as may be
allowed for the p y the regulations. Applications shounld be
made in gerson by adults and for minors by their fathers or mothers,
in the order named. R . .
Sec, 14. That if any member ghall claim that he is the owner of a ,Actis i delms of
go-called private land claim, for the reason that money was advanced ssims.
him or his ancestor to pay in whole or in part for any land the
title to which is now in ¢ nd, such claim may be submitted to
and equitably adjusted by the Secretary of the Interior, whose deci-
sion et(%xereon shall be final and not subject to review by the courts.
In sucl;dagth;tmgt Adpe;éhonsxdemhon g;sl;:ll be git:en to matters .
resent e band In ths way of ¢ or countarelaims,
PRe0. 16, That s certificate of allotment shall be issued to each nCERIRALM
allottes upon the éxplratig of ttgle contggg period, ﬁlfl 3odoontest is
then , OF, if 8 contest is then pending, upon isposition
thereopfe,nbnt ahall be dated as of the date of selection. Each cer- e e ¢ kel
tificate shall contain the name and roll number of the a and
the legal effect thereof shall be to give the allottee the right to
occupy and use the surface of the land described therein, as against
each and every other member of the band, but mot as aganinst the
?:ndi?e%lf, %;:gamst the Unit«lad Statestéigrot::’deg, That te Stecre- .@%‘” 1t land
of the erior may cancel any certificate of allotment at an; vesseved for
tin Defore title to the land described therein is conveyed to the = P
allottee, if in his judgment said land should be reserved for allot-
ment for any p herein authorized or for any other good and
sufficient reason, but before such action is taken the allottes shall
have due notice and opportunity to be heard. If any such cer- piieromiommton:
tificate shall be revoked, the allottee may select other lands as if no
certificate had been issued to him.
Sec. 16. That as soon as practicable after s certificate of allot- wemacm: =
ment is issued there shall be issued to the allotteo a deed convey-
in.ﬁ all right, title, and interest of the United States, as trustee,
and of the band, and of every other member thereof, in and to the , .0s ang axeco.
land described in said certificate. Each deed shall recite the roll we.
number and degree of Indian blood of the grantes and shall be
executed by or in the name of the Secretary of the Interior, who
is hereby authorized to designate any clerk or employee of the de-
ent to sign his name for him to all such deeds. To bo reccrded In
Each d when so issued, shall be recorded in the office of the waaty,

- recorder of deeds for the county in which the land conveyed thereby ... .

is located. When so recorded title to the land shall vest in the

allottes subject to the conditions, limitations, and restrictions herein o
imposed. Upon the recording of any deed it shall be the duty of the Delivery to allttae.
officers representing the Government of the United States to deliver

it to the allottee named therein,




-
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otbotion In oo Spo, 17, That if any member enrolled as provided in this Act

Sroreoatving dars 2o, shall die before receiving his distributive share of the band or tribal

property, the land and moneys to which he would be entitled, if liv-

ng, shall descend to his heirs according to the laws of the State

of North Carolina and be distributed to them accordingly, but in

all such cases the allotment and deed therefor shall be made in the

name of the deceased ancestor and shall be given the same force and

%m effect as if made during his Iifetime : Provided, That the provisions of

Becrstary of the Int> the Act of Congress a gmved June 25, 1810 (Thirty-sixth Statutes,

’ 855), as amended by the Act of dongre& of February 14, 1913

irty-seventh Statutes, ;ﬁe 878), relating to the determination

of heirs and approvel of wi bg the Seeretary of the Interior, and

- ve. L0 Other matters, are hereby made applicable fo the persons and es-

e et tates of the members of the said band, and in the construction of

ieads, ota said Acts no distinction shall be made between restricted lands and
Leases alowed.  Inomeys and those con or held in trust.

Sz0. 18. That leases of lands allotted under this Act may be mads
during the restricted dperiod for any &m and for any term of
years, under rules Wions to be prescribed by the Secretary

Proviscs. of the Interior: Provided, That such leases shall be executed on be-
aagoeslt of 2508 half of minors and other mcom%ebep including any Indian deemed
to be incapable, mentally or egt y, of managing his business

affairs properly and with benefit to himself and in their names, by 2

ot uopertitioned es. GULY Suthorized representative of the Indian Service des:'fnnted by
tates, said Secre for the purgoese: Provided further, That sll leases of
unpartitioned estates shall be 80 made and approved unless all of the

Indian heirg or owners are of the unrestri and shall be sub-

ject to supervision during the restricted period the same as leases
rorymentolrentssad ya da on other restricted Iands, but all rents and royalties acerning
therefrom to unrestricted owners shall be tgs.id, by the proper officers

of the Indiap Service, to such owners at the earliest date practicable

after the collection thereof,

ks 4o ‘miaee ‘it _ Parents may use the lands allotted to their children'and receive
dren. the rents and profits therefrom during the minority of such

Piiviiss revocatio. children : Provided, That this privilege may be revoked by the Com-
ot . 208 sochs Cotie 58 may by Ko be dontned goo and sefieients
or such cause as ma eem an en

e 4 pwezive  Sgc. 19. That landz aﬁotted under this Act shall not ba alienable,
yoaske either by voluntary or enforced sale by the allottes or his heirs or
otherwise, for a period of twenty-five years from and after the date

Prosisce, when the deed conveying such land to the sllottes is recorded as
on isonnip sccorded divected herein: Provided, That egfn the completion of the sllot-
ments and the recording of the d ag herein directed each allottes

shall become a citizen of the United States and a citizen of the m

ticular-State-wherein-he {or-she).may reside, with-all ths rig
restiation (3 damwion. privileges, and immunities of such citizens: Provided further, That
of Becrotery. the Secretary of the Interior may, in his discretion, at any time after
a deed is recorded remove the restrictions on the lands described
__therein, either with or without application H the owner or owners,
under such rules and regulations or special orders eit;veming the
pot Hatto teTT0S Of sale and the disposition of the&?ceeds as ho shall prescribe,
to oy gaim pricr to SO, 20, That lands allotted under this Act shall not be subjected
reqioval of menietien- or held Kable to any form of personal claim, or demand, against the
stion, eto, zul s2d gllotiee, arising or existing prior to the removal of restrictions; and
- any attempted alienstion or incumbrance of restricted land b{oi?lee&

mortgage, contract to sell, power of attorney, or other met

3 malestata,exceptlmspemécall suthorized by
law, made before or after the approval of this end prior to
removal of restrictions therefrom, ghall be absolutely null and void.
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Sec. 21. Thet all lands, and other property, of the band, or the  Frwxty, except
members thereof, excegt funds held in trust by the United States, taxd by Nesth Car-
may be taxed by the State of North Carolina, to and including the *5
tax year following the date of this Act. Such taxes shall be psid
from the conmon funds of said band for such period, except u .
such tracts as shall have been lawfully sold prior to date when ,uman on re
tax assessments can be made thereon under the State Jaw. All tax girited sictments b
sssessments made pursuant to this Act on restricted sllotments OF missioner o igin
undivided tribal property held in trust by the United States ghall A%l ousyear.
be subject to revision EY the Commissioner of Indian Affairs for a
period of one year following the date when such asssssments are

read on the focal tax rolls, but if he shall take no action thereon s 2™ deived

uring said year, such assessments shall be final, but this shall not
be construed to_deprive any allottee of any remedy to which he .,
would be entitled under the State law: Pmuzd' , That such restricted (Lisicisd, ko, peop-
and undivided property shall be exempt from sale for unpaid taxes &’ el e, "o
for two years from the date when such taxes become due and *oves
payable, and no penalty for delingquency in_the payment of such
taxes shall be charizd or collected for or during said peried, so
ve an opportunity to make gls'ovision fof the

that Congress ma
g are found in-

g:ément gf ?ilch taxes if the band, or iribal, fun
cient for the purpose. trlcted
After the expitgtion of the tax year following that in which this P g g
Act is approved all lands allotted to members of said band, from % oo ¥
which restrictions shall have been removed, shall be subject to taxa- ot
tion the same as other Jands. But from and after the eXpiration s ee, csmne
of said tax year all restricted allotments and undivided property Iui, reision re-
shall be exempt from taxation until the restrictions on the alienation

of dsiuggedallotments y.ro;x:.emowd or the title of the band to such

undivi roperty is ngfmshed‘

Sec. 22. P1.‘!111!: the removal of restrictions upon allotted lands shall ,Bimgrs! o el
not deprive the United States of the duty or authority to institute Jnitd State of su-
and prosecute such action in its own neme, in the courts of the in  Fademi courts to
United States, as may be necessary to protect the rights of the al- [t tiets of alki-
lottees, or of their heirs, until the said band shall be dissolved by
congressional action, unless the order removing such restrictions is Swestion. -
based upon an express finding that the Indisn to whom it relates is
fnlly competent and capable of ing his own affairs. b

Sko, 23. That the authority of the Eastern Band of Cherokee In- zoin Band of Chat
dians of North Carolina to execute conveyances of lands owned by heesstitslonds, reoog-
said band, or any interest therein, is recogni and any such eon-
veyance heretofore made, whether to the United States or to others,
shall not be gneﬁoned in any case where the title conveyed or the
instrument of conveyance has been or shall be accepted or approved
by the Secretery of the Interior.

Seo, 94, That the reinvestment of the progeeds Arising f7om the e Soost By

sale of surplus and unallotted lands of said band in other lands in P3 Pychessd, snd
the viclmg' ity of the Indian school at Cherokee, North Caroling, is = #ei,p.usm.
hereby authorized, in the diseretion of the Secretary of the Interior,
and lands so purchased may be allotied -as provided -for herein
tiéxg the allotment of lands now owned by said band.
£c. 25, That all things provided for herein shall be done under ,Authority vestag In

the direction of the Secretary of the Interior, who is authorized to s, A
prescribe needed rules and regulatioms.

All questions as to enrollment and as to all other matters involving  Dedsion fal s to
the disposition of the lands or moneys of said band, or of the
members thereof, shall be decided by the Secretary of the Interior,
and such decision as to any matter of fact or law shall be final.

Seo. 26. That in addition to any sum or sums heretofore or here- yaies m cromes of
after regularly appropriated for salaries and expenses, there is siminktaivg Act.
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Post, 1149 hereby authorized to be appropriated, from the funds of the United
States in the Treasury not otherwise appropriated, the sum of
$12£000, or so much thereof as may be necessary, for the payment of
such expenses as shall be necessarily incurred, including the salaries
of additional employees in the administration of this

Approved, June 4, 1624,

Juna ¢, 1956, ‘
—ﬁ%ﬁ%‘&% OEAP. 854.—An Act Granting certain publis lands to the city of Bhreveport,
No. Louisiana, for reservoir purposes,

. Be it enacted by the Senate and House of Representatives of the

Putelands. United States of America in Oongress assemd , That the Secre-

La, for wowes suppiy tary of the Interior be, and he hereby is, authorized and directed to

Temorvor, issue patent or patents to the city of Shreveport, Louisians, for use
in the establishment of a reservoir for the water sup;;_lg of said city, -

for all those tracts of land within what is known as the Cross

area, in townships 17 and 18 north, range 15 west, Louisiana

meridian, which may be found by the Secretary of the Interior to

have been islands in said Cross Lake at the date the State of Lou-

isiana was admitted to the Union, and to which tracts no legal claims

have been initiated and m maintained under the provisions of

the public land laws, and be timely asserted as provided herein:

Brovloct. vequirea.  Provided, That the said city of Shreveport shall pay for ssid lands
at the rate of $1.25 per acre, and s!u& tender its application for
patent, sccompanied by the purchase price of the land, within six
months after the approval of this Aet, or within a similar period
after the acceptance of the official plat or plats or survey if acc:aﬁ)ted
s necsd depostta 1o g fter the date of this Act: Provided further, That there shall be
reserved to the United States all gas, oil, cosl, or_other mineral

deposits found at any time in the said lands and the right to

oot P on fling s spplestion by th thereof shall be
Notios of spplication n filing its application e city, notice
fode pubi ed% onlge) each week for ﬂnty days in some newspaper
in general circulation in the Fansh in which the land is situs
giSdon on adyesse ge . 2. That no claim al eﬁed to have been initiated and main-
tained under the public land laws adverse to the disposition of said
lands as provided for by this Act shall be recognized, notice
ing given as hereinbefore provided, unless regularly presented to
the Secretary of the Interior within a period allowed the city of
e oRgtentto ity un- Ghyeveport to file its application for patent, and no tract to which an
adverse claim iz ssserted shall be patented to the city unless and
until such claim is finally rejected by the Secretary of the Interior.
paaeven 00 DO Qo 8. Thatthelandsherebygantedshaﬂbeusedby the city of
8

oo _Shreveport, Louisiana, only for ressed in the grant,
and if said land, or any part thereof, be abandoned for such
imstion ot ’“‘" use it shall revert to the United States; and the Secretary of the
Interior is hereby authorized and empowered to determine the facts
and declare such forfeitufe and restore said land fo the public
" domain, and “such “order ~of “the ~Secretary “shall be - —and -

conclustve,

Approved, June 4, 1924.

i 1088, )
RO, OHAP. 255.—An Act Authorising the sale of real propery no longer required
0. for military purposee. s

Be it encoted by the Senate and House of Representatives of the
s, for =N Tinited States of America in Oongress assemjgled% the Secrgtary
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CERTIFICATE OF SERVICE

The undersigned certifies that the attached Order was served upon the party(s)
to this action by depositing a copy of the same, enclosed in a first class, postpaid
wrapper properly addressed to the attorney(s) of record or pro se party(s), in a post
office or official depository under the exclusive care and custody of the United States

Postal Service, on this thez2{gday of November, 2013,

Todd Williams

Assistant Capital Defender
17 N. Market Street, Ste. 102
Asheville, NC 28801

Jim Moore
Assistant District Attorney
(hand-delivered)
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