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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
MOAPA BAND OF PAIUTE INDIANS, Case No.
Plaintiff,
COMPLAINT FOR DECLARATORY
VS AND INJUNCTIVE RELIEF
HERBST MOAPA DEVELOPMENT, LLC,

Defendant.

JURISDICTION AND VENUE

1 This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 1362, as
thisis an action brought by the Moapa Band of Paiute Indians, afederally recognized Indian tribe,
arising under the laws of the United States, particularly 25 U.S.C. § 81 and 25 U.S.C. § 2711. An
actual controversy exists between the parties within the meaning of 28 U.S.C. § 2201(a), and the
Court is authorized to grant declaratory relief, injunctive relief, and other available relief pursuant

to 28 U.S.C. 8§ 2201 and 2202.

COMPLAINT
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2. Venueis proper in thisjudicial district under 28 U.S.C. § 1391(b). Defendant isa
Nevada corporation that conducts business in this judicial district and has its principal place of
business in Nevada.

PARTIES

3. Plaintiff Moapa Band of Paiute Indians (“Tribe") is afederally recognized Indian
tribe. The Tribe governs the Moapa Indian Reservation (* Reservation”), which encompasses over
73,000 acres of land in Clark County, Nevada, approximately 45 miles northeast of Las Vegas.

4, Defendant Herbst Moapa Development, LLC, (“Herbst”) is a Nevada limited
liability corporation. On information and belief, Herbst’s principal place of businessisin Las
Vegas, Nevada.

5. The Moapa Indian Reservation is located in the heart of the traditional Southern
Paiute territory that originally extended from the San Juan River in eastern Utah to the
Chemehuevi areas west of the Colorado River in southern California. Southern Paiute Indians
have occupied this land for at least the last 800 to 1,000 years.

6. The Reservation was originally created by an executive order signed by President
Grant on March 12, 1873, and was expanded to over 2 million acres by executive order on
February 12, 1874. However, in 1875, succumbing to pressure from non-Indian settlers, Congress
dramatically reduced the size of the Reservation to 1,000 acres “to be selected by the Secretary of
the Interior, in such a manner as not to include the claim of any settler or miner.” The Reservation
boundaries as selected by the Secretary of the Interior pursuant to this congressional directive
remained largely unchanged until December 2, 1980, when Congress restored 70,565.46 acres to
the Tribe.

7. Today, the Reservation encompasses over 73,000 acres of land in Clark County,
Nevada. Over 99 percent of the land within the Reservation is held by the United States in trust
for the Tribe.

8. For over 30 years, the Tribe has operated the Moapa Travel Plaza (“Travel Plaza”),
which includes a convenience store, gas sation, casino, café, and trucker facilities. The Travel

Plazais located within the Reservation, near the junction of U.S. Interstate 15 and State Route 40,

-2
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on land owned by the United States and held in trust for the Tribe. The Travel Plazaisa
significant source of funds that the Tribe relies on to support its governmental operations and to
provide for the health, safety, and welfare of tribal members.

9. On or around June 11, 2013, Herbst executed an agreement regarding management
and development of the Travel Plaza and related facilities (“Agreement”). A true and correct copy
the Agreement is attached as Exhibit 1.

10.  The Agreement purportsto be between Herbst and an entity referred to asthe
“Moapa Band of Paiutes Development Corporation.” However, the Moapa Band of Paiutes
Development Corporation is not alegal entity under federal, tribal, or state law, and has no
authority to enter into agreements on behalf of the Tribe.

11.  The Agreement purportsto be implemented under “the Corporate Charter issued by
the Secretary of the Interior to the Moapa Band . . . pursuant to Section 17 of the Indian
Reorganization Act of 1934 . . . and ratified by the Moapa Band of Indians on May 3, 1942.”
Exhibit 1, Recitals, § A. A true and correct version of the referenced Corporate Charter is attached
as Exhibit 2.

12. Under the Corporate Charter, any agreement entered into on behalf of the tribal
corporate entity “involving payment of money by the corporation in excess of $300 in any one
year” must be approved by the Secretary or her duly authorized representative. Exhibit 2, 8§ 5(g).
In addition, the Corporate Charter requires that any pledge or assignment of future tribal income
be approved by the Secretary or her duly authorized representative. Exhibit 2, 8§ 5(h).

13.  The Agreement purportsto “be an irrevocable and exclusive business development
arrangement . . ..” Exhibit 1, Recitals, T E. Moapawasto pay Herbst a*“consulting fee” equal to
“50% of the gross profits (after ordinary prior historical Travel Center income is deducted) earned
for any year in which Herbst adds value to the Travel Center by consulting and developing the
Travel Center.” Exhibit 1, 8 1.5. This consulting fee was to “be based on and payable on monthly
increases every 45 days.” Exhibit 1, § 1.5.

14.  The Agreement, if implemented, would legally encumber land owned by the United
States and held for the benefit of the Tribe.

-3
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15.  The Agreement purportsto “grant[] Herbst the right to exclusively develop for
commercial purposes the Tribe' s available pads’ and entitle Herbst to “receive 20% of the gross
rents received from any lease entered into for the use of the pad for no more than ten years.”
Exhibit 1, § 2.4.

16.  The Agreement purportsto require the Tribe to “designate and provide immediately
the real property necessary for the development and construction of the Pads, the X-Park, the New
Travel Center, and the Hotel/Casino.” Exhibit 1, § 4.3(c).

17.  The Agreement purportsto permit Herbst to “peaceably have accessto all real
property, personal property, buildings, facilities, and locations identified in this Agreement, free
from molestation, eviction, and disturbance by the Tribe or by any other person or entity” while
the Agreement isin effect. Exhibit 1, 8 4.3(b).

18. Under the Agreement, Herbst would be authorized “to develop and construct on the
land provided by the Tribe an off-road entertainment facility (‘X-Park’)” with certain featuresto
be selected by Herbst, Exhibit 1, § 2.1, and Herbst would have “the right to become the exclusive
manager and operator of the X-Park and to host events on or at the X-Park.” Exhibit 1, 8 2.2.

19.  The Agreement would make Herbst “irrevocably and solely responsible for all
facets of the management and operation of the Hotel/Casino and the New Travel Center” including
responsibility over “[t]he development of the surrounding commercial pads.” Exhibit 1, § 3.3.

20.  The Agreement purportsto require the Tribe to “ensure that all utilities. . . are
installed on the real property used for the development and construction of the Pads, the X-Park,
the New Travel Center, and the Hotel/Casino within 24 months.” Exhibit 1, § 4.3(d); see also
Exhibit 1, Art. 6.

21. The Agreement purports to prohibit the Tribe from “enter[ing] into or mak[ing] any
contract, agreement, or understanding with, or for the benefit of, any Travel Center development
land or buildings herein contemplated in this agreement with Herbst without express written notice
to Herbst.” Exhibit 1, § 4.3(h).

22.  Additionally, the agreement purportsto obligate the Tribe for aterm of seven years

or more.

-4-
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23.  The Agreement providesthat “[t]he term of this management agreement will be for
seven (7) years, such term starting after construction is complete and the facility is open and
operating.” Exhibit 1, § 2.1(a).

24.  The Agreement providesthat “[i]f repayment of construction costs and expenses
are not recovered after 7 years, the MBOPDC and Herbst will extend the terms of the agreement
for an additional 3 years. ...” Exhibit 1, § 2.5.

25.  The Agreement providesthat if the Tribe fails to provide certain necessary utilities
within 24 months, all deadlines, required dates, and periods of time identified in the Agreement
are to be extended automatically by the amount of time in excess of 24 months that it takes until
such utilities are actually installed. Exhibit 1, 8 6. Thereisno current schedule to install such
utilities, such ingtallation is likely to be difficult and expensive, and will in any event, likely take
far more than 24 months to complete. The effect of this provision isto extend the Agreement
indefinitely.

26. Under the Agreement, “[u]pon completion of the Hotel/Casino or the New Travel
Center, the Term of this Agreement shall be extended automatically for (7) seven years exclusive
of the (5) year contract for Phase 1 of this agreement which ends on August 1, 2018.” Exhibit 1, 8
3.4.

27. The Agreement also purportsto “irrevocably grant[] Herbst the right to become the
exclusive manager and operator of all gaming operations conducted at the Hotel/Casino or the
New Travel Center through August 1, 2028.” Exhibit 1, § 3.5.

28. For the reasons stated above, the Agreement encumbers land held in trust for the
Tribe for a period of at least seven years. Accordingly, under 25 U.S.C. § 81, the agreement is
invalid unless it is approved by the Secretary of the Interior (“ Secretary”) or her duly authorized
representative. However, no party has ever submitted the Agreement to the Secretary or her
representative for review and approval, and neither the Secretary nor her representatives has in
fact reviewed or approved the Agreement.

29. Moreover, under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2711,

contracts to manage tribal gaming operations are invalid unless they have been approved by the

-5
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National Indian Gaming Commission (“Commission”). The Agreement constitutes a gaming
management contract subject to Commission approval.

30. The Agreement purportsto give Herbst “the irrevocable right to become the
exclusive and sole manager and operator of the Hotel/Casino” and make Herbst “irrevocably and
solely responsible for all facets of the management and operation of the Hotel/Casino . . .
including, but not limited to . . . the existing and future gaming operations.” Exhibit 1, § 3.3.

3L Under the Agreement, upon completion of the casino, Herbst would “irrevocably”
possess “the right to become the exclusive manager and operator of all gaming operations
conducted at the Hotel/Casino or the new Travel Center through August 1, 2028.” Exhibit 1, 8
35.

32. The Agreement gives Herbst the right to collect a“fee for its management and
operation of the Hotel/Casino . . ..” Exhibit 1, 8 3.7.

33. In light of the above provisions, the Agreement expressly vests management of the
Tribe's future gaming operations at the Travel Plaza in Herbst. Accordingly, the Agreement
constitutes atribal gaming management agreement that must be approved by the Commission to
be valid. However, no party has ever submitted the Agreement to the Commission or its
representatives for review and approval, and neither the Commission nor its representatives has in
fact reviewed or approved of the Agreement.

FIRST CLAIM FOR RELIEF

THE AGREEMENT IS VOID AB INITIO BECAUSE IT WAS NOT APPROVED BY THE
SECRETARY UNDER 25 U.S.C. § 81.

34.  The Tribe hereby realleges and incorporates by reference the allegations in all
preceding paragraphs of this Complaint.

35.  The Agreement is a contract with a federally recognized Indian tribe that
encumbers Indian land for a period of seven years or more.

36.  The Agreement was never submitted to the Secretary or her authorized
representatives for approval and has not been approved by the Secretary or her authorized

representatives.

-6-
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37.  The Agreement isvoid ab initio because it was never approved by the Secretary or
her authorized representatives as required by 25 U.S.C. § 81.
SECOND CLAIM FOR RELIEF

THE AGREEMENT IS VOID AB INITIO BECAUSE IT WAS NOT APPROVED BY THE
SECRETARY AS REQUIRED BY THE TRIBE S CORPORATE CHARTER.

38.  The Tribe hereby realleges and incorporates by reference the allegations in all
preceding paragraphs of this Complaint.

39.  The Agreement “involv[es] payment of money by the corporation in excess of $300
in any one year” and must therefore be approved by the Secretary or her duly authorized
representative under the Tribe's Corporate Charter.

40.  The Agreement also pledges and assigns “future tribal income” to Herbst and must
therefore be approved by the Secretary or her duly authorized representative under the Tribe's
Corporate Charter.

41.  The Agreement is void ab initio because it was never approved by the Secretary or
her authorized representatives as required by the Tribe's Corporate Charter.

THIRD CLAIM FOR RELIEF

THE AGREEMENT IS VOID AB INITIO BECAUSE IT WAS NOT APPROVED BY THE
NATIONAL INDIAN GAMING COMMISSION UNDER 25 U.S.C. § 2711.

42.  The Tribe hereby realleges and incorporates by reference the allegations in all
preceding paragraphs of this Complaint.

43.  The Agreement expressly vests management of the Tribe's future gaming
operations at the Travel Plazain Herbst and thus constitutes a gaming management contract under
IGRA.

44.  The Agreement was never submitted to the Commission or its representatives for
approval and has in fact not been approved by the Commission or its representatives.

45.  The Agreement is void ab initio because it was never approved by the Commission

asrequired by 25 U.S.C. § 2711.

-7-
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FOURTH CLAIM FOR RELIEF

THE AGREEMENT IS NOT BINDING ON THE TRIBE BECAUSE THE TRIBAL
ENTITY PURPORTING TO ENTER INTO THE AGREEMENT DOES NOT EXIST.

46.  The Tribe hereby realleges and incorporates by reference the allegationsin all
preceding paragraphs of this Complaint.

47.  The Agreement purportsto be between Herbst and the “Moapa Band of Paiutes
Development Corporation.”

48.  The*MoapaBand of Paiutes Development Corporation” is not alegally recognized
entity under federal, tribal, or sate law.

49. Accordingly, the Agreement is not binding on the Tribe because it was not
executed by a legal entity with authority to bind the Tribe.

REQUEST FOR RELIEF

1 The Tribe requests that the Court grant the following relief:

2. A declaratory judgment that the Agreement is void ab initio because it was not
approved by the Secretary of the Interior or her authorized representative as required by 25 U.S.C.
8 81 and/or the Tribe's Corporate Charter;

3. A declaratory judgment that the Agreement is void ab initio because it isagaming
management contract that was not approved by the Commission as required by 25 U.S.C. § 2711,

4, In the alternative to the relief requested in the preceding two paragraphs, a
declaratory judgment that the Agreement is invalid because it was not entered into by atribal
entity recognized under federal, tribal, or sate law;

Iy
Iy
Iy
Iy
Iy
Iy
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5. An injunction prohibiting Herbst from implementing or enforcing any aspect of the

Agreement; and

6. An order granting the Tribe any other relief that the Court deems just and equitable.

DATED: March 17, 2014

WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

By:

/s/Don Springmeyer

Don Springmeyer, Eq.

Nevada State Bar No. 1021

Justin C. Jones, Esq.

Nevada State Bar No. 8519
Christopher W. Mixson, Esg.
Nevada State Bar No. 10685

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120

ZIONTZ CHESTNUT

Richard M. Berley, WSBA #9209
(pro hac to be submitted)

Brian W. Chestnut, WSBA #23453
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	Plaintiff: MOAPA BAND OF PAIUTE INDIANS 
	b_County_of_Residence_of: CLARK
	FirmName: Don Springmeyer, Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP; 3556 E. Russell Rd, LV, NV 89120; (702) 341-5200
	Defendant: HERBST MOAPA DEVELOPMENT, LLC,
	County_of_Residence_of_Fi: CLARK
	Attorneys: 
	Basis of Jurisdiction: 3.Federal_Question
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	CauseofAction: 25 U.S.C. § 81 and § 2711; 28 U.S.C. § 2201
	Brief Description: Declaration that Agreement is Void
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