
UNITED STATES DISTRICT COURT 
DISTRICT OF NORTH DAKOTA 

NORTHWEST DIVISION 
 
Gary Grenier and Pennie Grenier, 
 
    Plaintiffs, 
 
 v. 
 
Carol Jean Delorme, 
 
 
    Defendant. 

Civil No. _______________ 
 
 
 
 

COMPLAINT 

 
 COMES NOW Gary and Pennie Grenier (“Plaintiffs”), by and through their legal 

representative, Michael T. Andrews, who alleges the following: 

 1. Plaintiffs are non-Indian citizens of North Dakota. 

 2. Carol Jean Delorme (“Defendant”) is an enrolled Turtle Mountain Tribal 

member domiciled in North Dakota. 

 3. Jurisdiction is founded on the existence of a federal question.  This action 

arises in part on the Indian Allotment Act, in particular, the provisions of the Indian 

Allotment Act allowing a landowner to lease their agricultural and/or mineral interests in 

allotted land. 

 4. Jurisdiction of this Court is also founded upon the existence of a federal 

question arising under 25 U.S.C. §§ 348, 396, 397, 403, 28 U.S.C. §§ 1331, 1367, 

2201, and 25 C.F.R. Parts 162, 166, 212, and 216.   

 5. On or about March 18, 2010, Plaintiffs and Defendant entered into a ten - 

year Lease of Real Estate (“Lease”) for Defendant’s land located at tract number 324-

5065 and described as E/2NE/4, of Section 3, Township 161 N., Range 71 W., Rolette 

County, North Dakota.  This land is not located on the Turtle Mountain Reservation, but is 
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trust land.  A copy of the Lease is attached hereto as Exhibit A.  Prior to entering into 

the Lease, Plaintiffs had farmed the land subject to the Lease for over thirty years. 

 6. Defendant is the overwhelming majority owner of the above-described land, 

with an ownership interest of over 91%.  A copy of a Title Status Report is attached hereto 

as Exhibit B.  Pursuant to 25 C.F.R. § 162.207(c), Plaintiff, as the owner of the majority 

interest in the land subject to the Lease, had the power to enter into the Lease. 

 7. The purpose of the Lease was to allow Plaintiffs to make agricultural use of 

the land in accordance with previous leases between the parties dating back approximately 

30 years, and to allow Plaintiffs to mine gravel and/or other materials on the land subject to 

the Lease.  Specifically, the Lease provides:  

1.  Use of Premises.  Tenant agrees to utilize the premises during the 
term(s) of this Lease for any lawful purpose including commercial and 
agricultural.  Landlord warrants that the premises are not subject to any 
lease or easement which will interferer with the Tenant’s use of the 
premises. 
 
. . .  
 
17.  Oil, Gas and Mineral Development.  Tenant may develop and 
remove (without compensation to the Landlord) any or all oil, gas or 
mineral (i.e., including gravel and clay) concerning the real property 
subject to this lease.   
 

  8. During the process of the Lease formation, Plaintiff Gary Grenier spoke to 

Lyle Morin, a previous Superintendent of the Bureau of Indian Affairs (“BIA”).  Morin 

indicated to Plaintiff Gary Grenier that his office had received the Lease, stamped the 

Lease in Plaintiff Gary Grenier’s presence, and did not express any concerns about the 

Lease.  Relying on Morin’s actions and believing the Lease to have been approved, 

Plaintiffs subsequently made payments of at least $49,000.00 to Defendant pursuant to 

the Lease.   
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 9. Plaintiffs subsequently subcontracted with VLP Development, LLP and 

Pinky’s Aggregates, Inc. for the removal and sale of gravel from the property subject to 

the Lease.  Plaintiffs further intended to raise and harvest hay on a portion of the lease 

land. 

 10. On May 13, 2010, Morin wrote to Delorme notifying her of actions that 

needed to be taken pursuant to 25 C.F.R. Part 216 with respect to the Lease and 

offering his assistance in effectuating said actions.  Specifically, Morin wrote that since 

Delorme did not own 100% of the mineral interest, 25 C.F.R. Part 216 required her to 

have a lease or permit in place “that will protect the interest of the owners and public at 

large.  Pursuant to 25 C.F.R., Part 216 any exploration or surface mining activity must 

ensure that adequate measures are taken to avoid, minimize, or correct damage to the 

environment, land, water and air to avoid, minimize, or correct hazards to the Public 

Health and safety”.   A copy of this letter is attached hereto as Exhibit C.   

 11.  Morin subsequently wrote to Plaintiffs notifying them that the March 2010 

Lease was void pursuant to 25 C.F.R. § 162.104 and 25 C.F.R. §  212.20(a)  “because it 

had never been approved by the Bureau of Indian Affairs”, and ordered Grenier to cease 

and desist all activities on the land subject to the Lease or face a trespass action brought 

under 25 C.F.R. Part 166 Subpart I.  A copy of this letter is attached hereto as Exhibit D.  

Plaintiffs have abided by this directive, and have not entered the land subsequent to 

their receipt of Morin’s letter. 

 12. On December 12, 2011, Defendant initiated an action in Turtle Mountain 

Tribal Court, seeking to set aside the Lease on the grounds of lack of consent. This 

issue was litigated in the Turtle Mountain Tribal Court and the Turtle Mountain Tribal 
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Court of Appeals.  The end result of this litigation was a ruling that the Tribal Court 

considers the Lease to be valid and a dismissal of Defendant’s Complaint. The Turtle 

Mountain Tribal Court, in its August 20, 2012 Order, found that the Lease is presumed 

to be valid, and Defendant and her agents were not to interfere with Plaintiffs’ use of the 

land subject to the Lease.  The Order further provided that Plaintiffs “may continue to 

use, occupy and possess the land until further order of the Court”.  A copy of the Tribal 

Court’s Order is attached hereto as Exhibit E. 

 13. On September 11, 2013, Superintendent David Keplin of the BIA sent a 

notice of trespass letter to Plaintiffs stating they did not have a valid lease to mine 

gravel and/or other material on the property subject to the Lease and that Defendant 

was not interested in negotiating a lease.  The letter provided Plaintiffs with ten days to 

either 1) provide a “valid lease”, 2) show cause as to why Plaintiffs should not be found 

to be in trespass, or 3) request additional time to respond to the allegations contained in 

the notice of trespass letter.  The letter further warned that “if the alleged violation 

remains uncured after the stated deadline, you may be determined to be in trespass, 

and damages may be assessed against you”.  A copy of the notice of trespass letter is 

enclosed herein and marked as Exhibit F. 

 14. On September 18, 2013, Plaintiffs responded to the notice of trespass 

letter by showing cause why Plaintiffs were not in trespass and requesting to resolve the 

issues.  Plaintiffs’ response requested the BIA provide notice pursuant to 25 C.F.R. § 

2.7 to enable Plaintiffs to appeal the BIA’s September 11, 2013 determination that 

Plaintiffs did “not have a valid lease/permit” on the land subject to the Lease.  A copy of 

Plaintiff’s September 18, 2013 response is attached hereto as Exhibit G. 
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 15. On October 18, 2013, the BIA acknowledged receipt of Plaintiffs’ 

September 18, 2013 response, and indicated that the BIA would provide a response 

within ten business days.  To date, however, no such response has been made by the 

BIA.  

 16. On December 18, 2013, Plaintiffs attempted to appeal the determinations 

in the September 11, 2013 notice of trespass letter to the BIA Regional Director 

pursuant to 25 C.F.R. Part 2.  Plaintiffs served a Notice of Appeal and Statement of 

Reasons on all proper and interested parties.  A true and correct copy of the same is 

attached hereto as Exhibit H.  

 17. Plaintiffs’ Appeal was dismissed by the BIA as premature by way of a 

letter dated January 3, 2014.  The letter stated that the Appeal was premature because 

“[t]he Superintendent took no adverse action to enforce his belief” that Plaintiffs were in 

trespass.  A copy of this letter dismissing the Appeal is attached hereto as Exhibit I.  In 

effect, Plaintiffs have been denied from challenging the BIA’s determinations with 

respect to the Lease, and any relief available to them through administrative procedures 

has been foreclosed.  

 18. Meanwhile, gravel which has been unearthed and contracted to third 

parties remains on the property subject to the Lease.  Defendant has retained the 

payments from Plaintiffs for the Lease.   Defendant refuses to allow Plaintiffs access to 

the property.  Furthermore, due to positions taken by the BIA, said positions being 

predicated upon Defendant’s assertions to the BIA that she no longer wishes to lease to 

Plaintiffs and/or that she terminated the Lease, Plaintiffs have been unable to enter the 
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property subject to the Lease under threat of trespass, notwithstanding the fact that the 

Tribal Court considers the Lease to be valid. 

 19. Defendant has refused to continue negotiations and cooperate with the 

BIA in carrying out any actions they request.  In fact, Defendant has represented to the 

BIA that she terminated the Lease. 

 20. Defendant has farmed the land subject to the Lease, contrary to the terms of 

the Lease which grants Plaintiffs the exclusive right to farm the land.   

 21. Defendant’s actions in farming the land and refusing to allow Plaintiffs 

access to the land constitute a breach of the Lease. 

 22. As a result of Defendant’s breach, Plaintiffs have suffered damages in an 

amount to be proven at trial, but in no event less than $49,000.00, in addition to the 

consequential and incidental damages they have incurred. 

 WHEREFORE, Plaintiffs pray for the following relief: 

 1. For a declaratory judgment, pursuant to  28 U.S.C. § 2201(a), declaring 

Plaintiff’s rights under the Lease and allowing Plaintiffs to enter the land subject to the 

Lease and recover any unearthed gravel. No additional mining or excavation is being 

sought by this request; 

 2. That the court exercise its supplemental jurisdiction, pursuant to 28 U.S.C. 

§ 1367(a), and order a money judgment against Defendant in an amount to be proven 

at trial, but in no event less than $49,000.00, for Defendant’s breach of the Lease; 

 3. Alternatively, for an order requiring Defendant to specifically perform her 

obligations under the Lease.  As part of this order for specific performance, Defendant 

must cooperate with the BIA in carrying out any actions requested of her by the BIA 

Case 4:14-cv-00039-DLH-CSM   Document 1   Filed 04/14/14   Page 6 of 7



7 
 

under 25 C.F.R. Parts 162, 212, and/or 216 and allow Plaintiff’s access to the land 

subject to the Lease for the agricultural and mining activities contemplated by the 

Lease. 

 4. For their costs and disbursements incurred herein. 

 5. For other such relief as the Court may deem just and equitable. 

 Dated this 10th day of April, 2014. 
      

 
/s/ Michael T. Andrews     
Michael T. Andrews (ND ID 05516) 
Tyler S. Carlson (ND ID 06948) 
Anderson, Bottrell, Sanden & Thompson 
4132 30th Avenue SW, Suite 100 
P.O. Box 10247 
Fargo, ND 58106-0247 
(701) 235-3300 
mandrews@andersonbottrell.com 
tcarlson@andersonbottrell.com  
Attorneys for Plaintiffs 
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