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INTRODUCTION 

 Plaintiff State of Alabama’s First Amended Complaint seeks “declaratory and injunctive 

relief to abate a public nuisance of unlawful gambling,” and brings two counts alleging that the 

use of certain devices at three casinos operated by the Defendants PCI Gaming Authority, et al.1 

constitutes a public nuisance under state and federal law.  First Am. Compl. (“FAC”) at ¶¶ 1, 6-

8, ECF No. 10.  The United States files this amicus brief in support of Defendants’ Motion to 

Dismiss (ECF No. 13). 

 The Poarch Band of Creek Indians (“Poarch Band”) is a federally-recognized Indian 

tribe, and operates its three casinos on land held in trust by the United States for the Band.  The 

United States has a significant stake in protecting the trust status of these lands, which the State 

challenges here.  As trust lands, they are subject to federal and tribal criminal and civil 

jurisdiction and the State generally lacks jurisdiction except to the extent expressly authorized by 

federal statute.  The United States also has an interest in ensuring that gaming activities 

conducted on these trust lands are both permissible under federal law and free from conflicting 

state regulation or enforcement actions.  

BACKGROUND 

I. STATUTORY AND REGULATORY BACKGROUND 

 Pursuant to the Constitution, Congress has plenary authority over Indian affairs.  U.S. 

Const. art. I, § 8, cl. 3; United States v. Hellard, 322 U.S. 363, 367 (1944).  From the first days of 

this Nation, Congress has exercised this authority to prohibit transfers of tribal land without the 

express approval of Congress.  See Indian Trade and Intercourse Act of 1834, codified as 
                                                           
1 PCI Gaming Authority is a commercial enterprise owned an operated by the Poarch Band of 
Creek Indians, and the remaining defendants are individual members of the PCI Gaming 
Authority, the Poarch Band of Creek Indians Tribal Council, and/or officials of the Poarch Band 
of Creek Indians, sued in their official capacities. 
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amended at 25 U.S.C. § 177.  Congress has codified the scope of what is termed federal “Indian 

country” in 18 U.S.C. § 1151.2  The term “Indian country” also describes the scope of tribal 

governmental authority.  Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 527 n.1 

(1998).  “Generally speaking, primary jurisdiction over land that is Indian country rests with the 

Federal Government and the Indian tribe inhabiting it, not with the States.”  Id.; see also 

Oklahoma Tax Comm’n, 498 U.S. at 509, 511. 

 Pursuant to the Indian Reorganization Act of 1934 (“IRA”), Congress authorized the 

Secretary of the Interior to acquire land for “Indians”3 and take such land into trust for the 

“Indian tribe or individual Indian for which the land is acquired.”  25 U.S.C. § 465.  Title to land 

that is acquired in trust is held by the federal government for the benefit of the Indian tribe or 

individual Indians, and such land is exempt from state and local taxation.  Id.  The Secretary has 

                                                           
2 The term “Indian country” is defined as “(a) all land within the limits of any Indian reservation 
… (b) all dependent Indian communities within the borders of the United States . . . (c) and all 
Indian allotments, the Indian titles to which have not been extinguished . . . .”  18 U.S.C. § 1151.  
Land held in trust for a tribe outside reservation boundaries constitutes Indian country either as 
an informal reservation or a dependent Indian community.  See Oklahoma Tax Comm’n v. 
Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 511 (1991) (No “precedent 
of this Court has ever drawn the distinction between tribal trust land and reservations . . . . [T]he 
test for determining whether land is Indian country does not turn upon whether that land is 
denominated ‘trust land’ or ‘reservation.’” (internal quotations and citations omitted). 
   
3 The first definition of “Indian” in Section 479 of the IRA includes “all persons of Indian 
descent who are members of any recognized Indian tribe now under Federal jurisdiction.”  25 
U.S.C. § 479.  The Supreme Court has interpreted this definition to be limited to tribes that were 
“under Federal jurisdiction” in 1934.  Carcieri v. Salazar, 555 U.S. 379 (2009).  The majority in 
Carcieri did not opine on the meaning of the phrase “under Federal jurisdiction,” nor did it 
address the phrase “any recognized Indian tribe” that precedes the phrase “under Federal 
jurisdiction.”  In his concurrence, Justice Breyer addressed the relationship between these 
phrases, noting that the word “now” in the IRA modifies “under Federal jurisdiction” not 
“recognition,” and concluded that the IRA “imposes no time limit upon recognition.”  Id. at 397-
398.  Justice Breyer further noted that “a tribe may have been ‘under Federal jurisdiction’ in 
1934 even though the Federal Government did not believe so at the time.”  Id. at 397.  Thus, 
although a tribe must be “recognized” in order to have its land taken into trust, there is no 
requirement that the tribe had to have been “recognized” in 1934. 
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issued regulations governing the implementation of her authority under the IRA to take land into 

trust.  25 C.F.R. Part 151. 

     In 1988, Congress enacted the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 

2701-2721 (1988), “to provide a statutory basis for the operation of gaming by Indian tribes as a 

means of promoting tribal economic development, self-sufficiency, and strong tribal 

governments.”  25 U.S.C. § 2702(1).  IGRA permits gaming on “Indian lands,”4 and divides 

gaming into three classes, each of which is regulated differently.  25 U.S.C. § 2703(6)-(8).   

 Two classes of gaming are pertinent to this case.  Class II gaming consists of bingo, other 

games similar to bingo (when played in the same location), and non-banking card games.  25 

U.S.C. § 2703(7).  Indian tribes maintain regulatory jurisdiction over class II gaming, see 25 

U.S.C. § 2710(a)(2), subject to the supervision of the National Indian Gaming Commission 

(“NIGC”).  25 U.S.C. § 2704.  An Indian tribe may engage in class II gaming if:  (1) the state in 

which the gaming is located “permits such gaming for any purpose by any person,” (2) such 

gaming is not prohibited on Indian lands by federal law, and (3) the gaming is conducted 

pursuant to a tribal ordinance that satisfies specified statutory requirements and is approved by 

the Chairman of the NIGC.  25 U.S.C. § 2710(b).   

                                                           
4 IGRA defines “Indian lands” as  
 

(A) all lands within the limits of any Indian reservation; and (B) any lands title to 
which is either held in trust by the United States for the benefit of any Indian tribe 
or individual or held by any Indian tribe or individual subject to restriction by the 
United States against alienation and over which an Indian tribe exercises 
governmental power.  

 
25 U.S.C. § 2703(4).  The definition of “Indian country” is broader than IGRA’s definition of 
“Indian lands.”  However, all lands that are “Indian lands” meet the definition of “Indian 
country.”  Thus, not only does the federal government have primary jurisdiction over “Indian 
lands” because they are “Indian country,” but federal gaming law applies exclusively on such 
lands, except as expressly exempted in IGRA. 
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 Class III gaming is gaming that does not fall within class I and class II, and includes 

banking card games, casino games, slot machines, horse racing, dog racing, jai alai, and lotteries.  

25 U.S.C. § 2703(8); 25 C.F.R. § 502.4.  IGRA authorizes class III gaming activities on Indian 

lands if three conditions are met, including that the activities are “conducted in conformance 

with a Tribal-State compact entered into by the Indian tribe and the State [ ].”  25 U.S.C. § 

2710(d)(1)(C).  IGRA authorizes judicial review of certain disputes between Indian tribes and 

states regarding the negotiation and enforcement of tribal-state compacts.  Id. § 2710(d)(7)(A). 

 If an Indian tribe engages in class III gaming on Indian lands without the proper 

approvals, the Chair of the NIGC has the authority to issue a notice of violation, 25 C.F.R. § 

573.3, and assess civil penalties, 25 U.S.C. § 2713.  When it enacted IGRA, Congress also added 

several sections to the federal criminal code.  Among them, Title 18, Section 1166 specifically 

addresses gambling in Indian country.  This provision makes state gaming laws applicable as 

federal law and gives the United States exclusive jurisdiction over criminal prosecutions for 

violations of state gambling laws, except where a tribe has expressly consented to the transfer to 

the state of criminal jurisdiction by entering into a tribal-state compact with the state that 

provides for such transfer.   

II. FACTUAL BACKGROUND 

 On January 9, 1984, the Secretary of the Interior, through the Bureau of Indian Affairs 

(“BIA”), issued a proposed finding that the Poarch Band exists as an Indian tribe.  49 Fed. Reg. 

1,141 (Jan. 9, 1984).  On June 11, 1984, the BIA issued a final determination of federal 

acknowledgment of the Poarch Band as an Indian tribe within the meaning of federal law.  49 

Fed. Reg. 24,083 (June 11, 1984); see also 77 Fed. Reg. 47,868, 47,871 (Aug. 10, 2012) (list of 
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federally-recognized tribes).  The final determination summarizes the evidence of the Poarch 

Band’s history as a tribe.  49 Fed. Reg. 24,083.   

 After the Secretary recognized the Poarch Band, he exercised his discretion to acquire 

land into trust for the tribe pursuant to Section 465 of the IRA.  The Secretary took the land on 

which the gaming activities at issue take place into trust for the benefit of the Poarch Band in 

1984 (Wetumpka), 1992 (Atmore), and 1995 (Montgomery).  See Exhibit A to Defs.’ Notice of 

Removal of Civil Action, ECF No. 1-1.  The gaming activities that take place on these parcels 

are conducted pursuant to a tribal ordinance that has been approved by the Chairman of the 

NIGC.  See NIGC Approval Letter to Poarch Band (July 30, 2010), 

http://www.nigc.gov/LinkClick.aspx?fileticket=0qtvvBjtWRc%3d&tabid=909 . 

ARGUMENT 

 Plaintiff’s First Amended Complaint asserts two counts for public nuisance, the first 

under state law and the second under federal law.  Defendants argue that they enjoy sovereign 

immunity from suit and thus the First Amended Complaint should be dismissed for lack of 

subject matter jurisdiction.  Br. in Support of Tribal Defs.’ Mot. To Dismiss First Am. Compl. 

(ECF No. 14) at 3.  Defendants argue in the alternative that the First Amended Complaint fails to 

state a claim upon which relief can be granted because IGRA preempts state law with respect to 

gaming activity conducted on Indian lands and grants exclusive enforcement authority to the 

federal government to enforce or otherwise regulate the Poarch Band’s gaming activity on Indian 

lands.  Id.  For the reasons provided herein, the United States agrees that the Tribe’s sovereign 

immunity bars both counts and that Plaintiff’s First Amended Complaint fails to state a claim 

upon which relief can be granted. 

// 
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I. COUNT I FAILS TO STATE A CLAIM BECAUSE PLAINTIFF CANNOT 
 COLLATERALLY ATTACK THE FEDERAL TRUST STATUS OF 
 DEFENDANTS’ LANDS AND THE STATE’S CLAIM IS PREEMPTED BY 
 IGRA. 
 
 In its first count, Plaintiff claims that Defendants are allowing the use of devices in their 

three casinos that are prohibited by State law and that the continued operation of these devices is 

a public nuisance under State law.5  FAC ¶¶ 20-30.  The allegations in Count I fail to state a 

claim for two reasons.  First, the State’s claim that State nuisance law applies turns in part on its 

assertion that the lands in question are not properly held by the United States in trust for the 

Poarch Band.6  But the State cannot adjudicate the title to these tribal trust lands in a suit to 

which the United States is not a party.  The State cannot amend its complaint to add the United 

States as a party because the statute of limitations has run on a challenge to the decisions to 

acquire the lands in trust.  Nor can the State adjudicate the title issue in the absence of the United 

States because it is a required party under Federal Rule of Civil Procedure 19.  Second, even if 

State law did apply, the State’s claim is preempted by IGRA.    

 A. Plaintiff Cannot Collaterally Attack the Federal Trust Status of the Poarch  
  Band’s Lands. 
 
 In support of its claim that State law applies, Plaintiff alleges that “Defendants’ casinos 

are not located on properly recognized ‘Indian Lands’” because the Poarch Band “was not under 

                                                           
5 Although Plaintiff cites to federal and state law in both counts of the First Amended Complaint, 
the United States, like Defendants, ECF No. 14 at 6 n.5, reads the first count to allege a claim 
under state law and the second count to allege a claim under federal law, and responds 
accordingly. 
 
6 The United States notes that the plaintiffs in another case pending in this court have alleged a 
claim that the Secretary of the Interior’s decision to acquire one of the parcels the United States 
holds in trust for the Poarch Band violates the Indian Reorganization Act and the Administrative 
Procedure Act.  Muscogee Creek Nation, et al. v. Poarch Band of Creek Indians, et al., No. 2:12-
cv-01079-MHT-CSC (M.D. Ala.) (filed Dec. 12, 2012).  The United States filed a motion to 
dismiss, which is pending with the court. 
 

Case 2:13-cv-00178-WKW-WC   Document 21   Filed 06/05/13   Page 7 of 20



7 
 

federal jurisdiction and recognized prior to 1934” and so, under the Supreme Court’s Carcieri 

decision, the Secretary of the Interior was not authorized to take land into trust for the Poarch 

Band.  FAC ¶ 25.  Plaintiff’s allegation must be viewed as a collateral attack on the Secretary’s 

1984, 1992, and 1995 decisions to acquire land in trust for the Poarch Band.  Such a collateral 

attack is impermissible.  In order to challenge these federal decisions, the State would need to 

bring suit against the United States or the Secretary of the Interior under a statute, such as the 

Administrative Procedure Act (“APA”), that waives federal sovereign immunity.  However, 

Plaintiff has not brought any claim against the Secretary or otherwise named the United States in 

this suit, and any attempt to raise the title issue at this time would be futile because the statute of 

limitations on challenges to the Secretary’s decisions to take the Poarch Band’s lands into trust 

has long since expired.  The Carcieri decision does not alter this result.  Moreover, the United 

States is also a required party because it holds title to the Poarch Band’s lands in trust for the 

Tribe, but cannot be joined because it is immune from suit.  

  1. Any Challenge to the Secretary’s Decisions to Take Land into Trust  
   Must be Brought Against the Secretary Under the Administrative  
   Procedure Act. 
 
 Because the United States acquired title to the Poarch Band’s land through its three 

decisions to take those lands into trust, the State would need to challenge the Secretary’s land-

into-trust decisions in order to affect the United States’ title and the federal trust status of those 

lands.  The Secretary’s decisions to take land into trust are reviewable, if at all, under the APA, 5 

U.S.C. § 701, et seq.  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 

S.Ct. 2199, 2208 (2012) (challenge to the Secretary’s decision to take land into trust is a 

“garden-variety APA claim”); Carcieri, 555 U.S. at 385-386.         
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  Here, claim one alleges a violation of State nuisance law against the tribal defendants, not 

a claim under the APA against the Secretary.  Absent a proper APA claim against the Secretary, 

Plaintiff cannot challenge the trust status of the Poarch Band’s lands.  Plaintiff’s collateral attack 

is impermissible because no such claim is properly before the Court. 

  2. Amendment of the Complaint to Assert a Claim Against the United  
   States Would be Futile Because Challenges to the Land-Into-Trust  
   Decisions Are Time-Barred. 
 
 Although an APA claim against the Secretary is required to challenge the decisions to 

take the Poarch Band’s land into trust, any future attempt by Plaintiff to amend the complaint to 

add an APA claim against the Secretary would be futile because the United States’ consent to be 

sued has expired.  Presnell v. Paulding County, Ga., 454 Fed. Appx. 763, 768 (11th Cir. 2011) 

(“the district court did not abuse its discretion in denying Plaintiff’s motion to amend to add the 

new parties, as the claims against the new parties would have been barred by the statute of 

limitations, and thus the amendment was futile.”).  The United States is immune from suit unless 

it consents to be sued.  United States v. Sherwood, 312 U.S. 584, 586 (1941).  This principle 

applies to suits involving Indian lands that the United States holds in trust.  Affiliated Ute 

Citizens of Utah v. United States, 406 U.S. 128, 141-142 (1972).   

 In the APA, the United States has waived its immunity to suits challenging “final agency 

action” where another statute does not provide a right to judicial review.  5 U.S.C. § 702, 704.  A 

plaintiff has six years to bring an APA claim.  28 U.S.C. § 2401(a); U.S. Steel Corp. v. Astrue, 

495 F.3d 1272, 1280 (11th Cir. 2007).  The limitations period begins to run from the time of 

“final agency action.”  U.S. Steel, 495 F.3d at 1280.  Once the limitations period closes, the 

United States’ waiver of sovereign immunity expires, depriving the courts of jurisdiction.  
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Center for Biological Diversity v. Hamilton, 453 F.3d 1331, 1334 (11th Cir. 2006) (“§ 2401(a) is 

a jurisdictional condition attached to the government’s waiver of sovereign immunity.”).   

 Here, the Secretary’s decisions to acquire in trust the land on which Defendants’ casinos 

are located occurred in 1984, 1992, and 1995.  Exhibit A to Defs.’ Notice of Removal of Civil 

Action, ECF No. 1.  Each of those decisions represents a final agency action.  See McAlpine v. 

United States, 112 F.3d 1429, 1432-35 (10th Cir. 1997).  Therefore, based upon the applicable 

six-year statute of limitations, Plaintiff had until 1990, 1998, and 2001, respectively, to challenge 

the Secretary’s decisions to acquire the Poarch Band’s lands in trust.  Plaintiff’s failure to sue the 

Secretary within the limitations period means the Court lacks jurisdiction to review the trust 

status allegations in claim one even if Plaintiff tried to add the Secretary or the United States as a 

defendant to this case.  Loeffler v. Frank, 486 U.S. 549, 554 (1988) (absent a waiver of sovereign 

immunity, the United States and its federal agencies are immune from suit and cannot be named 

as parties).  

 Plaintiff may argue that it could not have challenged the Secretary’s decisions under the 

holding of Carcieri because that decision was issued after the statute of limitations periods 

expired.  However, the issuance of a court decision construing the meaning of a federal statute 

does not toll the statute of limitations contained in Section 2401(a), and no equitable exception to 

the statute of limitations applies.  Center for Biological Diversity, 453 F.3d at 1335 (“The terms 

‘upon which the Government consents to be sued must be strictly observed and exceptions are 

not to be implied’”) (quoting Soriano v. United States, 352 U.S. 270, 276 (1957)); see also 

Baxter v. United States, 451 Fed. Appx. 868, 870 (11th Cir. 2012) (“§ 2401(a) is jurisdictional 

and cannot be waived.”).  Statutes of limitations must be strictly construed because they 

condition the waiver of sovereign immunity that is necessary for a court to have jurisdiction.  
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United States v. Mottaz, 476 U.S. 834, 841 (1986) (quoting Block v. North Dakota, 461 U.S. 273, 

287 (1983)) (“When waiver legislation contains a statute of limitations, the limitations provision 

constitutes a condition on the waiver of sovereign immunity.”).  Plaintiff could have timely 

challenged the Secretary’s decisions to acquire the Poarch Band’s land in trust, alleging (as it 

does here) that the Poarch Band was not “under Federal jurisdiction” in 1934, just as the 

petitioner did in Carcieri.7  The Carcieri decision is based on the meaning of the IRA, a statute 

promulgated in 1934.  Thus, Plaintiff’s decision not to challenge the Secretary’s decisions within 

six years bars review of the decisions to take the parcels into trust.   

  3. The United States Also is a Required Party, But Cannot Be Joined. 
  
 Plaintiff’s attempt to collaterally attack the federal trust status of the Poarch Band’s land 

suffers from an additional problem.  Plaintiff’s allegation that the Poarch Band’s lands are not 

trust lands, and therefore not “Indian lands” under IGRA, is effectively a challenge to the United 

States’ title to those lands.  See Exhibit A to Defendants’ Notice of Removal of Civil Action, 

ECF No. 1.  The United States has an interest in defending its title to lands it holds in trust, but it 

cannot protect that interest if it is not a party.  Consequently, the United States is a required party 
                                                           
7 Plaintiff’s allegation that the Poarch Band “was not under federal jurisdiction and recognized 
prior to 1934,” FAC ¶ 25, is a reference to, but misinterpretation of, section 479’s first definition 
of “Indian” in the IRA.  The first definition of “Indians” in Section 479 includes “all persons of 
Indian descent who are members of any recognized Indian tribe now under Federal jurisdiction.”  
25 U.S.C. § 479 (emphasis added).  There are two relevant parts to the definition – “recognized 
Indian tribe” and “under Federal jurisdiction.”  The word “now” modifies “under Federal 
jurisdiction,” not “any recognized Indian tribe.”  Thus, while an Indian tribe must be 
“recognized” before the United States can acquire land in trust for the tribe’s benefit, the IRA 
“imposes no time limit upon recognition.”  Carcieri, 555 U.S. at 397-398 (concurring opinion).  
Plaintiff’s allegation that the Poarch Band’s lands are not trust lands because the tribe was not 
“recognized prior to 1934” therefore is based on a mistaken interpretation of the IRA and 
Carcieri.  Here, the Poarch Band was “recognized” prior to the land into trust decisions, 
satisfying the first part of the definition.  Even if it was not, as previously explained, the State 
had the opportunity to challenge the Secretary’s decision to acquire land into trust for the Poarch 
Band (including any claim that the Poarch Band does not meet the IRA’s definition of “Indian”) 
but failed to do so.  Thus, this Court lacks jurisdiction to consider whether the Poarch Band is a 
“recognized Indian tribe” or was “under Federal jurisdiction” in 1934.   
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to any case where its title to land is being challenged.  Fed. R. Civ. P. 19(a); City of Marietta v. 

CSX Transp., 196 F.3d 1300, 1305 (11th Cir. 1999) (Rule 19(a) requires a court to ask “whether 

the nonparty’s absence will impede either the nonparty’s protection of an interest at stake or 

subject parties to a risk of inconsistent obligations.”); State of Minnesota v. United States, 305 

U.S. 382, 386 (1939) (“A proceeding against property in which the United States has an interest 

is a suit against the United States.”) (citations omitted).  However, because the United States 

cannot be joined due to its sovereign immunity, “in equity and good conscience” the Court 

should not consider this aspect of the Plaintiff’s claim in the United States’ absence.  Fed. R. 

Civ. P. 19(b).   

 B. Because the Imposition of State Nuisance Law to Regulate the Tribe’s   
  Gaming Activity Would Interfere with its Governance of Gaming, the State’s 
  Claim is Preempted by IGRA. 
 
 Count I seeks to apply state nuisance law to the Poarch Band’s operation of its gaming 

activity on Indian lands.  States generally lack authority to regulate the activities of Indian tribes 

in Indian country, absent federal legislation to the contrary.  See Native Village of Venetie Tribal 

Gov’t, 522 U.S. at 527 n.1; Okla. Tax Comm’n v. Sac & Fox Nation, 508 U.S. 114, 123 (1993) 

(There is “a deeply rooted policy in our Nation’s history of ‘leaving Indians free from state 

jurisdiction and control.’”) (internal quotation omitted).  In this context, however, IGRA 

provides an independent basis for precluding application of State nuisance law to the Band in 

Indian country.  Courts have routinely held that the preemptive effect of IGRA extends to state 

law claims that would affect or interfere with the “governance” of gaming.  Through Count I, the 

State clearly seeks to regulate the Band’s gaming, which is precluded by general principles of 

Indian law and preempted by IGRA.   
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 The Eleventh Circuit has explained that Congress intended IGRA “to expressly preempt 

the field in the governance of gaming activities on Indian lands.”  Tamiami Partners, Ltd. v. 

Miccosukee Tribe of Indians of Florida, 63 F.3d 1030, 1033 (11th Cir. 1995) (quoting Report to 

the Senate Indian Affairs Committee, S. Rep. No. 100-446, at 5-6 (1988) (reprinted in 1988 

U.S.C.C.A.N. 3071).  Other circuits have likewise recognized that state law claims that interfere 

with a tribe’s ability to conduct its own gaming processes on Indian lands are preempted. See, 

e.g., Gaming Corp. of America v. Dorsey & Whitney, 88 F.3d 536, 548-49 (8th Cir. 1996) 

(claims that concerned a tribe’s gaming licensing processes are preempted); Casino Res. Corp. v. 

Harrah’s Entm’t, Inc., 243 F.3d 435, 440-41 (8th Cir. 2001) (only state law claims that do not 

interfere with governance of gaming are potentially valid); Confederated Tribes of Siletz Indians 

of Or. v. State of Oregon, 143 F.3d 481, 487 (9th Cir. 1998) (state law claims that “seek to usurp 

tribal control over gaming” or “threaten to undercut federal authority over Indian gaming” are 

preempted).8  

 To be sure, courts have acknowledged that some types of claims may be “merely 

peripherally associated with tribal gaming,” Casino Res. Corp., 243 F.3 at 439, and therefore 

might fall outside of the preemptive effect of IGRA.9 Here, however, Plaintiff seeks to directly 

regulate, through state nuisance law, the Band’s gaming activities on Indian lands.10 Resolution 

                                                           
8 Similarly, the Supreme Court has emphasized, with particular reference to IGRA, that “where 
Congress has prescribed a detailed remedial scheme for the enforcement…of a statutorily created 
right, a court should hesitate before casting aside those limitations and permitting an action” not 
expressly authorized by statute.  Seminole Tribe of Florida v. Florida, 517 U.S. 44, 74 (1996). 
 
9  Such claims might be precluded, however, by the general principle that states lack authority 
over tribes in Indian country. 
 
10  In addition, because these are “Indian lands,” the Tribe has sovereign immunity for a state law 
nuisance claim brought by a state for all activities it conducts on those lands.  Kiowa Tribe of 
Oklahoma v. Manufacturing Technologies, 523 U.S. 751, 754-55 (1998).  The question whether 
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of the claim would clearly interfere with the Band’s governance of gaming.  Consequently, 

Plaintiff’s allegation that State law applies to gaming activity at Defendants’ casinos fails to state 

a claim and Count I of the First Amended Complaint should be dismissed.   

II. COUNT II FAILS TO STATE A CLAIM BECAUSE THE UNITED STATES HAS 
 EXCLUSIVE JURISDICTION TO ENFORCE 18 U.S.C. § 1166. 
 
 In its second count, Plaintiff contends that gaming activities at Defendants’ casinos are a 

public nuisance under federal law, 18 U.S.C. § 1166, and that it has the authority to enjoin such 

activities.  FAC ¶¶ 32-37.  Count II fails for two reasons.  First, absent a tribal-state compact 

with the Poarch Band in which the Tribe expressly agrees to state enforcement of state law, the 

Tribe’s sovereign immunity bars the State from enforcing its law against the Tribe.  Second, the 

United States has exclusive authority to enforce 18 U.S.C. § 1166. 

 A. Even if the Poarch Band Were Operating Class III Gaming Devices,   
  the State Cannot Enforce its Laws Through § 1166 Because There is No  
  Tribal-State Compact and the Tribe Has Sovereign Immunity. 
 
 Even if the Court were to assume, for the sake of argument, that Defendants are operating 

class III gaming devices in their casinos in violation of State law, the State has no authority to 

enforce its State law against Defendants because it does not have a tribal-state compact with the 

Poarch Band that gives it the right to enforce State law and thus it would be barred by the Poarch 

Band’s defense of sovereign immunity. 

 An Indian tribe is subject to suit only where Congress has authorized the suit and thus 

abrogated the tribe’s sovereign immunity or the tribe has waived immunity.  Kiowa Tribe of 

Oklahoma, 523 U.S. at 754.  In passing IGRA, “Congress abrogated tribal immunity only in the 

narrow circumstances in which a tribe conducts class III gaming in violation of an existing 

Tribal-State compact.”  Florida v. Seminole Tribe of Florida, 181 F.3d 1237, 1242 (11th Cir. 
                                                                                                                                                                                           
the Tribe would have sovereign immunity from a state law claim involving tribal activities 
outside of Indian lands, although addressed in Kiowa, is not presented in this case. 
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1999); 1988 U.S.C.C.A.N. at 3075-76 (the mechanism whereby a tribe affirmatively elects to 

have state jurisdiction extend to its lands is the tribal-state compact).  Here, there is no tribal-

state compact between the Poarch Band and the State of Alabama and, in the absence of such, 

nothing in IGRA or 18 U.S.C. § 1166 expressly abrogates the Poarch Band’s sovereign 

immunity to suit by a state or third party.   In the only case where this issue has been squarely 

raised, the Sixth Circuit did not reach the merits of the state’s claim because it held that Section 

1166 did not abrogate the tribe’s sovereign immunity to suit.  Michigan v. Bay Mills Indian 

Community, 695 F.3d 406, 415 (6th Cir. 2012).  Therefore, IGRA and 18 U.S.C. § 1166 do not 

provide a waiver of sovereign immunity for Count II.  Likewise, the Poarch Band has not 

otherwise voluntarily waived its sovereign immunity.11   

 B. 18 U.S.C. § 1166 Does Not Grant the State a Right to Seek an Injunction by  
  Invoking State Law That Is Assimilated into Federal Law. 
 
 The State also alleges that 18 U.S.C. § 1166(a) makes State nuisance law applicable to 

Defendants’ gaming activities and provides the State a right to bring a civil injunctive action to 

enforce its law.  FAC ¶¶ 32-33, 36-37.  Although Section 1166 makes state gaming laws 

applicable to gaming in Indian country conducted in violation of IGRA, it does so only as a 

matter of federal law and the federal government has exclusive enforcement jurisdiction.  Section 
                                                           
11 As discussed in footnote one, PCI Gaming Authority is a commercial enterprise owned and 
operated by the Poarch Band of Creek Indians, and the remaining defendants are individual 
members of the PCI Gaming Authority, the Poarch Band of Creek Indians Tribal Council, and/or 
officials of the Poarch Band of Creek Indians, sued in their official capacities.   As such, PCI 
Gaming Authority is indistinguishable from the Poarch Band for purposes of sovereign 
immunity.  See Freemanville Water System, Inc. v. Poarch Band of Creek Indians, 563 F.3d 
1205, 1207 n.1 (11th Cir. 2009); Sanderford v. Creek Casino Montgomery, No. 12-455, 2013 
WL 131432, at *2 (M.D. Ala. Jan. 10, 2013).  To the extent the State is attempting to bring an Ex 
parte Young-like action against the individually named Defendants, for the reasons discussed in 
Defendants’ Motion to Dismiss, the State failed to identify any discrete action or omission by 
these Defendants and so they are also protected by the Poarch Band’s sovereign immunity.  ECF 
No. 14 at 5-6; cf. Seminole Tribe, 517 U.S. at 46 (“the doctrine of Ex parte Young, 209 U.S. 123, 
28 S.Ct. 441, 52 L.Ed. 714 (1908), may not be used to enforce [IGRA] against a state official.”). 
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1166 is included in the federal criminal code, and makes gaming in Indian country a federal 

crime if it violates the law of a state.  Exclusive authority over the prosecution of violations 

under Section 1166, however, is vested with the United States. Therefore, the State has no 

authority to utilize Section 1166 to bring either a criminal or a civil action that incorporates a 

state law claim.12 

 When Congress enacted IGRA, it added 18 U.S.C. § 1166 to the federal criminal code 

that specifically addresses gambling on Indian lands.  18 U.S.C. § 1166(a) provides that all civil 

and criminal laws of a state relating to “gambling” shall apply to Indian lands within that state: 

Subject to subsection (c),13 for purposes of Federal law, all State laws pertaining 
to the licensing, regulation, or prohibition of gambling, including but not limited 
to criminal sanctions applicable thereto, shall apply in Indian country in the same 
manner and to the same extent as such laws apply elsewhere in the State. 
 

18 U.S.C. § 1166(a).  Subsection (d) provides the United States with  

                                                           
12 In its Opposition to Defendants’ Motion to Dismiss, Plaintiff incorrectly contends that “the 
United States Solicitor General and the National Indian Gaming Commission have also 
recognized the possibility that a State like Alabama may be able to pursue a public-nuisance 
cause of action against tribal officials under Section 1166.”  State of Alabama’s Br. in Opp. to 
Mot. to Dismiss (ECF No. 17) at 31.  Plaintiff refers to an amicus brief the United States filed 
with the Supreme Court in State of Michigan v. Bay Mills Indian Community, No. 12-515 (U.S. 
May 2013).  In the Bay Mills case, Count VI alleged a violation of State public nuisance law, but 
did not allege that the State of Michigan had authority to bring the claim under 18 U.S.C. § 1166.  
Furthermore, nowhere in the brief did the United States say that states could bring a claim under 
18 U.S.C. § 1166.  To the contrary, the United States said that “the United States can enforce 
federal criminal laws and related civil enforcement provisions governing gaming,” including 18 
U.S.C. § 1166, and that the “States may also apply their laws to gaming outside of Indian 
country.”  Brief of the United States as Amicus Curiae in Michigan v. Bay Mills, available at 
http://sblog.s3.amazonaws.com/wp-content/uploads/2013/05/12-515-Michigan-v-Bay-Mills.pdf.  
Here, the State is alleging it can enforce state law through 18 U.S.C. § 1166 within Indian 
country on Indian lands.  The United States has never endorsed such a claim in Bay Mills or 
anywhere else. 
 
13 Subsection (c) states that “the term ‘gambling’ does not include – (1) class I gaming or class II 
gaming regulated by the [IGRA], or (2) class III gaming conducted under a Tribal-State compact 
approved by the Secretary of the Interior under section 11(d)(8) of the [IGRA] that is in effect.”  
Id. § 1166(c).   
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exclusive jurisdiction over criminal prosecutions of violations of State gambling 
laws that are made applicable under this section to Indian country, unless an 
Indian tribe pursuant to a Tribal-State compact . . . has consented to the transfer to 
the State of criminal jurisdiction with respect to gambling on the lands of the 
Indian tribe.   
 

Id. § 1166(d).  

 Thus, the statute incorporates state law “for purposes of federal law” if gaming is 

conducted out of compliance with IGRA.  By using the phrase “for purposes of federal law,” 

Congress effectively substituted the United States for the states with respect to enforcement of 

state laws relating to gambling on Indian lands.  This makes sense since Indian tribes cannot 

assert sovereign immunity against suits brought by the United States, but they can for those 

brought by states.  Florida Paraplegic, Ass’n, Inc. v. Miccosukee Tribe of Indians of Florida, 

166 F.3d 1126, 1135 (11th Cir. 1999) (“tribal sovereign immunity does not bar suits by the 

United States”) (citations and quotations omitted).   

 This reading is further buttressed by IGRA’s legislative history.  Indeed, it is clear from 

the legislative history that in enacting IGRA Congress did not intend the states to have any 

criminal or civil enforcement abilities on Indian lands outside of an agreed upon compact:  

the Committee has developed a framework for the regulation of gaming activities 
on Indian lands which provides that in the exercise of its sovereign rights, unless a 
tribe affirmatively elects to have State laws and State jurisdiction extend to tribal 
lands, the Congress will not unilaterally impose or allow State jurisdiction in 
Indian lands for the regulation of Indian gaming activities. 
 

Report to the Senate Indian Affairs Committee, S. Rep. No. 100-446, at 5-6.  In the absence of a 

compact, all state laws regarding gambling are assimilated into federal law.  18 U.S.C. § 1166(a).   

“In no instance, does [IGRA] contemplate the extension of State jurisdiction or the application of 

State laws for any other purpose.”  Report to the Senate Indian Affairs Committee, S. Rep. No. 

100-446 at 6.   
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  Although the Eleventh Circuit has not ruled on this issue, it has noted that “[a]n 

examination of cases that have addressed [18 U.S.C. § 1166(a)] engenders some doubt about 

whether it would permit a state to bring an action in federal court seeking state-law injunctive 

relief against a tribe for violating state gambling laws.”14  Florida, 181 F.3d at 1246 n.13.  The 

cases the Eleventh Circuit cited all considered whether 18 U.S.C. § 1166(a) provides the United 

States a right to obtain an injunction against a tribe.  None of the cases looked at whether Section 

1166(a) provides a state or third party such a right or found that it did.15   

 In United Keetoowah Band of Cherokee Indians v. State of Oklahoma ex rel Moss, 927 

F.2d 1170 (10th Cir. 1991), the Tenth Circuit found that Section 1166 does not provide for state 

civil or criminal enforcement in the absence of a compact, because “[n]owhere does the statute 

indicate that the State may, on its own or on behalf of the federal government, seek to impose 

criminal or other sanctions against an allegedly unlawful tribal bingo game.”  United Keetoowah 

Band, 927 F.2d at 1177.  The court emphasized that “the very structure of the IGRA permits 

assertion of state civil or criminal jurisdiction over Indian gaming only when a tribal-state 

compact has been reached to regulate class III gaming.”  Id.  In fact, the United States is unaware 

of any court that has determined that Section 1166(a) provides a state with the right to bring a 

civil injunctive action to enforce state law against an Indian tribe because, as discussed above, 18 

U.S.C. § 1166 does not clearly abrogate a tribe’s sovereign immunity.   
                                                           
14 The Court ultimately declined to reach the question of whether this provision gives states a 
right to sue tribes for injunctive relief because Florida had failed to make the argument in its 
briefings even though it had included such a claim in its complaint.  Id.   
 
15 The Eleventh Circuit has also held that there is no private right of action under IGRA for 
declaratory or injunctive relief against a tribe or tribal officials that are unlawfully conducting 
class III gaming because the existence of “various express remedies is a clear signal that we 
should not read into IGRA the implied right of action asserted by the State [Florida].”  Florida, 
181 F.3d at 1246-49 (discussing the factors set forth in Cort v. Ash, 422 U.S. 66 (1975), that are 
relevant in determining whether a private right of action is implicit and concluding that none 
exists). 
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 In sum, the State lacks authority to enforce its State gambling law on the Poarch Band’s 

tribal trust lands through 18 U.S.C. § 1166. The United States is the only entity that has 

jurisdiction to utilize Section 1166 to enforce Alabama’s civil anti-gambling laws (to the extent 

they are assimilated into federal law) on such Indian lands.  Accordingly, Count II of Plaintiff’s 

First Amended Complaint fails to state a claim and should be dismissed.  

CONCLUSION 

   For all the foregoing reasons, the Court should dismiss Plaintiff’s First Amended 

complaint because the Tribe has sovereign immunity and Plaintiff has failed to state a claim.  

Dated:  June 5, 2013   Respectfully Submitted,  

     IGNACIA S. MORENO, Assistant Attorney General 
 

     /s/ Meredith L. Flax             
Meredith L. Flax (DCB 468016) 

     Sr. Trial Attorney 
U.S. Department of Justice 
Environment & Natural Resources Division 
Law & Policy Section 
Ben Franklin Station  

     P.O. Box 7415 
Washington, D.C. 20044-7415 
Phone: (202) 305-0404 

     Email: meredith.flax@usdoj.gov 
      
     Attorneys for Federal Defendants 
 
Of Counsel: 
Jennifer Turner 
Rebecca Ross 
Department of the Interior 
Office of the Solicitor 
Washington, D.C. 
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