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JURISDICTIONAL STATEMENT
The Plaintiffs-Appellants, the Chemehuevi Indian Tribe (*Tribe”) and thirty-

four individual members (collectively “Plaintiffs”) invoked the district court’s
jurisdiction under 28 U.S.C. § 1331 seeking judicial review of a decision of the
Secretary (“Secretary”) of the United States Department of the Interior (“Interior”),
not to approve certain Assignment Deeds (“Assignment Deeds”) executed by the
Tribe that would have conveyed interests in the Tribe’s land to its members.
Plaintiffs appeal from an August 6, 2012 order of the U.S. District Court of
the Central District of California granting summary judgment on all claims to the
Secretary. The district court did not enter a separate judgment. Plaintiffs filed a
timely notice of appeal on October 8, 2013. See Fed. R. Civ. P. 58(a), (c); Fed. R.
App. P. 4(a)(1)(B); ER35-36. This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

The Tribe issued Assignment Deeds to thirty-four of its members that
conveyed perpetual and exclusive interests in the Tribe’s lands that were “as close
to fee simple absolute as possible.” ER864. The Tribe requested the Secretary to
approve the Assignment Deeds under 25 U.S.C. § 81 (2000) (“New Section 81”).
The Secretary declined to approve the Assignment Deeds, finding that they
violated the Nonintercourse Act, 25 U.S.C. 8 177 (“Section 177”). The questions

presented on appeal are:
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1. Whether the Secretary reasonably concluded that Section 177 requires
Congressional authorization of conveyances of Indian land that do not completely
divest a tribe of title and interests in its land.

2. Whether the Secretary reasonably determined that the Assignment Deeds
could not be approved under New Section 81 because they are not just
encumbrances within the meaning of New Section 81, but are also conveyances
that require specific Congressional authorization under Section 177.

STATEMENT REFERENCING THE ADDENDUM

Pursuant to Fed. R. App. P. 28-2.7, an addendum containing pertinent
statutes and legislative history is attached to the end of this brief.

STATEMENT OF THE CASE

Between 2004 and 2010, the Tribe issued Assignment Deeds to its members
that conveyed interests in its lands that were “as close to fee simple absolute as
possible.” ER864. The Tribe submitted the Assignment Deeds to the Secretary for
approval under New Section 81, which provides that no agreement or contract with
an Indian tribe that “encumbers Indian lands for a period of 7 of more years” is
valid, unless it “bears the approval of the Secretary of the Interior or a designee.”
25 U.S.C. 8§ 81. New Section 81 requires that the Secretary “refuse to approve”

agreements if she determines that they “violate[] federal law.” Id.
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The Interior Board of Indian Appeals (“IBIA”), acting on behalf of the
Secretary, held that the Secretary lacks authority to approve the Assignment Deeds
under New Section 81 because the Assignment Deeds are not just encumbrances
under New Section 81, but are also conveyances under Section 177 that Congress
has not specifically authorized the Secretary to approve. Section 177 states that
“[n]o purchase, grant, lease, or other conveyance of lands, or of any title or claim
thereto,” from an Indian tribe is valid unless approved by Congress. 25 U.S.C. §
177. Congress must therefore delegate authority under Section 177 to the Secretary
before she can approve any transactions.

New Section 81 provides the Secretary with the authority to approve
agreements that encumber Indian lands only if she concludes they do not violate
other federal laws. And while the IBIA concluded that the Assignment Deeds
encumber Indian lands, it also determined that the Assignment Deeds go beyond
what Congress authorized the Secretary to approve under New Section 81 because
they convey extensive rights. Specifically, the Assignment Deeds convey an
exclusive right to use and possess the property, as well as a right to transfer, lease,
or exchange the property with other tribal members. ER677-79. The Assignment
Deeds also provide that they will descend to the assignee’s survivors and can only
be canceled in limited circumstances. ER682-83. If the Tribe wants to repossess

the property, it must pay the assignee the market value of the Tribe’s land. ER679-
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80. The IBIA also noted that the Solicitor of the Department of the Interior
(“Solicitor”) had previously concluded that similar “conveyances of permanent use
rights” violated Section 177. See ER575; ER52; ER69. It accordingly determined
that the Assignment Deeds conveyed interests that cannot be conveyed absent
Congressional approval under Section 177. Because Congress has not granted the
Secretary authority to approve these conveyances, the IBIA found that the
Assignment Deeds violate federal law and the Secretary could not approve them.
Notably, the IBIA explained in its decision that there were other ways—different
from the Assignment Deeds—in which the Tribe could assign land to its members.

The Tribe challenged Interior’s final decision in district court, arguing that
the Assignment Deeds do not violate Section 177 because they do not completely
extinguish the Tribe’s interest in its lands. The Tribe also argued that the Secretary
had the requisite authority and should have approved the Assignment Deeds under
New Section 81. The district court rejected these arguments and granted the
Secretary’s motion for summary judgment. The Tribe appeals.

BACKGROUND

A.  Statutory and regulatory framework
1. Section 177
Enacted in 1790, and today codified in 25 U.S.C. Chapter 5 — “Protection of

Indians,” Section 177 has been called “the most significant congressional
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enactment regarding Indian lands.” U.S. for and on Behalf of Santa Ana Indian
Pueblo v. Univ. of N.M., 731 F.2d 703, 706 (9th Cir. 1984) (internal citations
omitted). Section 177 requires Congressional approval of a broad range of
conveyances of tribal land, including both permanent and temporary conveyances
that would divest tribes of their use of the land. Section 177 provides:

No purchase, grant, lease, or other conveyance of lands, or of any title

or claim thereto, from any Indian nation or tribe of Indians, shall be of

any validity in law or equity, unless the same be made by treaty or

convention entered into pursuant to the Constitution.
25 U.S.C. § 177.

Section 177 was enacted to protect “Indian title” to land. See Felix S. Cohen,
Handbook of Federal Indian Law at 998 (2005 ed.). Indian title has been

characterized as “title of occupancy,” “right of occupancy,” and “right of
possession,” and is not equivalent to fee title. See Handbook of Federal Indian Law
at 971; Penobscot Indian Nation v. Key Bank of Me., 112 F.3d 548-49 (1st Cir.
1997) (“In 1872, when Congress passed § 81, federal law provided that Indian
tribes enjoyed the right to possess and occupy lands but not to alienate these lands
without the federal government’s approval.”); Johnson v. M’Intosh, 21 U.S. (8
Wheat.) 543, 574 (1823) (stating that United States possessed title to all Indian
lands “subject only to the Indian right of occupancy”); United States v. Cook, 86

U.S. (19 Wall.) 591, 592-94 (1873) (Indians enjoyed only right of occupancy in

Indian lands and that “the fee was in the United States”).
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Section 177 has long been interpreted as prohibiting a broad range of
transactions absent specific Congressional approval. See, e.g., United States v.
Candelaria, 271 U.S. 432, 441-44 (1926) (individuals may not occupy and fence
off reservation lands to exclude Indians without government’s consent); United
States v. 7,405.3 Acres of Land, 97 F.2d 417, 422 (4th Cir. 1938) (land may not be
taken from tribe by adverse possession without government’s consent); Alonzo v.
United States, 249 F.2d 189, 184-96 (10th Cir. 1957) (individual members of tribe
may not claim interest in land separate from interest as member of the tribe; fact
that tribe acquired land by purchase did not preclude application of Section 177);
Oneida Indian Nation of N.Y. v. Oneida Cnty. of N.Y., 414 U.S. 661, 667-68 (1974)
(tribe may not cede reservation land to State without government’s consent).
Notably, even agreements between tribes and their members are not exempt.
Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940, 948 (D. Mass. 1978) aff’d,
592 F.2d 575 (1st Cir. 1979), cert. denied 444 U.S. 866 (1979).

The statute’s broad proscription against conveyances of title or claims to
tribal lands reflects Congress’s intent “to prevent unfair, improvident or improper
disposition” of tribal lands “without the consent of Congress, and to enable the
Government, . . . to vacate any disposition of [such] lands made without its
consent.” Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 119

(1960); see also Oneida Indian Nation of N.Y. v. Cnty. of Oneida, 617 F.3d 114,
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141 (2d Cir. 2010) (Gershan, J., dissenting); United States v. Southern Pacific
Transp. Co., 543 F.2d 676, 685-86 (9th Cir. 1976). Today, “[lI]Jand forms the basis
for social, cultural, religious, political, and economic life for American Indian
nations.” Handbook of Federal Indian Law at 965. The restraint against alienation
Is intended to “preserve tribal land for the furtherance of distinct Indian values.” Id.
at 1008.

2. Section 81

Congress enacted Section 81 in 1872 (“Old Section 81”) as an additional
restraint against alienation that was specifically designed to protect tribes from
fraud “in the conduct of their economic affairs.” S. Rep. No. 106-150, at 2 (1999).
As originally enacted, Old Section 81 declared “null and void” any agreement to
provide services to Indian tribes that were “relative to their lands,” unless the
Secretary had approved the agreement. Old Section 81 provided:

No agreement shall be made by any person with any tribe of Indians .

.. for the payment or delivery of any money . . . in consideration of
services for said Indians relative to their lands . . . unless such contract
or agreement be executed and approved as follows: . . . [Such

agreement] shall bear the approval of the Secretary of the Interior . . .
indorsed upon it. . . . All contracts or agreements made in violation of
this section shall be null and void . . . .

25 U.S.C. § 81 (1994), (original version at R.S. 8 2103 (1871)). The broad

statutory language created confusion, however, and “Indian tribes, their corporate

partners, courts, and the [Bureau of Indian Affairs] . . . struggled for decades with
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how to apply Old Section 81 in an era that emphasizes tribal self-determination,
autonomy, and reservation economic development.” S. Rep. No. 106-150, at 2.

Parties often “erred on the side of caution” and submitted “any contract” with a
tribe to the Secretary for approval. Id. at 9.

In 2000, Congress significantly amended Old Section 81 to clarify the kinds
of agreements that require Secretarial approval. Pub. L. No. 106-179, 114 Stat. 46
(2000); S. Rep. No. 106-150, at 1. The amended statute narrows the universe of
agreements that require the Secretary’s approval:

No agreement or contract with an Indian tribe that encumbers Indian

lands for a period of 7 or more years shall be valid unless that

agreement or contract bears the approval of the Secretary of the

Interior or a designee of the Secretary.

25 U.S.C. 8 81(b) (2000), 114 Stat. at 46.

The 2000 amendments granted authority to the Secretary to promulgate
regulations implementing the statute, including regulations identifying the types of
agreements or contracts that require Secretarial approval under New Section 81
and the types of agreements that are exempt. 25 U.S.C. § 81(e). The Secretary
defined encumbrances as agreements that “attach a claim, lien, charge, right of
entry or liability to real property.” 25 C.F.R. § 84.002. Some examples of
encumbrances are “leasehold mortgages, easements, and other contracts or

agreements that by their terms could give to a third party exclusive or nearly

exclusive proprietary control over tribal land.” Id. The regulations also explain
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which agreements are exempt from Secretarial review and approval, including,
among others, those “that convey to tribal members any rights for temporary use of
tribal lands, assigned by Indian tribes in accordance with tribal laws or custom,” 25
C.F.R. § 84.004(d), and “contracts or agreements that do not convey exclusive or
nearly exclusive proprietary control over tribal lands for a period of seven years or
more,” id. § 84.004(e).

The 2000 statutory amendments also provide:

(d) Unapproved agreements. The Secretary (or a designee of the

Secretary) shall refuse to approve an agreement or contract that is

covered under subsection (b) of this section if the Secretary (or a

designee of the Secretary) determines that the agreement or contract—

(1) violates Federal law; . . .
25 U.S.C. § 81(d). Consistent with New Section 81, the regulations reiterate that
the Secretary will “disapprove a contract or agreement” that requires Secretarial
approval under New Section 81 if the “Secretary determines that such contract or
agreement violates federal law.” 25 C.F.R § 84.006(a)(1) (internal punctuation
omitted).

3. The Administrative Procedure Act

Under the APA, a plaintiff may request a federal court to “compel agency
action unlawfully withheld or unreasonably delayed,” 5 U.S.C. § 706(1), and “hold

unlawful and set aside agency action” that is “arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A). The
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APA authorizes judicial review only when a person has been “adversely affected
or aggrieved by agency action,” 5 U.S.C. § 702, that is “final,” and “for which
there is no other adequate remedy in a court.” 5 U.S.C. § 704; see Norton v.
S. Utah Wilderness Alliance (“SUWA”), 542 U.S. 55, 61-62 (2004); Lujan v. Nat’l
Wildlife Fed’n, 497 U.S. 871, 882 (1990) (“When, as here, review is sought . . .
under the general review provisions of the APA, the agency action in question
must be final agency action.”); Ecology Ctr., Inc. v. U.S. Forest Serv., 192 F.3d
922, 926 (9th Cir. 1999).
B. The Tribe’s Land Assignment Deeds

The Chemehuevi Reservation (“Reservation”) is located in San Bernardino
County, California. In 2001, the Tribal Council approved Ordinance No. 01-08-25-
1-A (*Ordinance”), which “establish[ed] a uniform procedure for determining
when and under what conditions tribal members will be allowed to occupy
unassigned tribal trust lands for residential purposes . . . in a manner similar to [fee
simple ownership] in land off the Reservation.” ER671. The Ordinance defines an
“assignment” of tribal land as “a formal exclusive right to use and possess [parcels
of] tribal land for Residential Assignment purposes subject to the provisions of this
Ordinance.” ER672. According to the Tribe’s complaint, there are approximately

113 residential lots on the Reservation. ER865; ER894.

10
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While an Assignment Deed under the Ordinance does not expressly vest title
to a residential lot in the assignee, it is characterized as a “deed” that “formally
convey[s],” among other interests, an exclusive right to use and possess the land to
the assignee. ER676; see, e.g., ER293-336. Assignment Deeds may be transferred
to, devised to, or exchanged with other tribal members, or leased to nonmembers,
ER677-78; ER681, and if the assignee dies intestate, the Assignment Deed will
descend to the assignee’s surviving spouse or children, ER678-79. See also
ER864-65; ER585-87 (letter from Tribe explaining perpetual interests granted by
the Assignment Deeds).

Furthermore, once a parcel of tribal land is assigned, it can be canceled only
in limited situations. For example, the Ordinance provides that the Assignment
Deed can be canceled if the assignee transfers it without approval, creates a public
nuisance, fails to establish residence or occupy the land within a certain time, or
commits a crime on the property. ER682-83; ER865. To recover possession of
assigned lands needed for tribal purposes, the Tribe must pay fair market value for
its own land and any permanent improvements on its land. ER679-80.

The Assignment Deeds contain a waiver of the Tribe’s sovereign immunity
to enforce both the Assignment Deeds and the Ordinance, which is incorporated

therein, in tribal court or, if tribal court is unable to hear the case, in any court of

11
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competent jurisdiction. See, e.g., ER597; ER293-336. The Tribe also represents
that it intends the Assignment Deeds to be enforceable against third parties.
C. The Tribe’s Request for Secretarial Approval

In 2004, the Tribe asked the Regional Director, who was acting on behalf of
the Secretary,* to approve the first set of Assignment Deeds under New Section 81.
See Chemehuevi Indian Tribe v. Acting W. Reg’l Dir., Bureau of Indian Affairs, 45
IBIA 81 (2007) (“Chemehuevi I”); ER572-73. A year later, during administrative
review, the Tribe filed suit in district court to compel approval of the Assignment
Deeds. Casanova v. Norton, 2006 WL 2683514, at *1 (D. Ariz. Sept. 18, 2006).
The court dismissed the case without prejudice based on the Tribe’s failure to
exhaust its administrative remedies. Id. at *4.

While the suit was pending, in August 2005, the Regional Director declined

to approve the first group of Assignment Deeds. ER572-76. The Regional Director

! The Secretary has delegated some of her responsibilities to Interior’s Bureau of
Indian Affairs’ (“BIA”) Regional Directors, including the responsibility to review
and approve encumbrances under New Section 81. See 25 C.F.R. § 84.002; Interior
Department Manual, 209 DM 8 (Apr. 21, 2003) (delegation of authority), available
at http://elips.doi.gov/elips/DocView.aspx?id=802&searchid=a2ee2fb9-0089-
4189-87a4-b6ed5ff2668f&dbid=0; Indian Affairs Manual, Delegations of
Authority, Part 3, Chapter 1, IAM Release #99-06 (Oct. 25, 1999), available at
http://www.bia.gov/cs/groups/public/documents/text/idc-000326.pdf. Decisions
made by Regional Directors are governed by BIA’s administrative appeal
regulations and are appealable to the IBIA, whose decision is final for Interior. See
25 C.F.R. 882.2,2.3, 2.4(e), 2.6; 43 C.F.R. 88 4.200-4.340 (applicable procedures,
as required by 25 C.F.R. § 2.4(e)).

12
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explained that the Assignment Deeds appeared to grant more than a possessory
interest in Indian lands because “the interest conveyed may continue indefinitely so
long as certain conditions are satisfied.” ER574. Accordingly, “the grant would not
be authorized by federal law and could not be approved under any circumstance”
because it would violate Section 177.2 ER574-75. The Regional Director explained
that Interior’s Solicitor’s Office “had found similar ‘conveyances of permanent use
rights to be violative of [Section 177].”” Id.

The Regional Director suggested that the Tribe choose an alternate system of
land assignments by granting 50-year residential leases to its tribal members under
25 U.S.C. §4211. ER575. These long-term leases would meet the Tribe’s goal of
providing its members with stable and tangible property interests, because lessees
could mortgage the leases and eventually assign them to their heirs. ER575. The
Regional Director also noted that “numerous tribes” have obtained 99-year leasing
authority, and at least one tribe has obtained an exception to Section 177, which

allows it to convey title to parcels of its land to its members under certain

2 The Regional Director also alternatively held that “[t]o the extent a possessory
interest is being conveyed, the grant would need to be approved under the leasing
statutes and regulations, and would thus be exempt from approval under Section 81
under 25 C.F.R. 8 84.004(a).” ER574. The Regional Director also noted that,
typically, tribes assign land for temporary use. ER574. Such assignments for
temporary use are exempt from approval under Section 81, but to the extent the
Assignment Deeds here granted a possessory interest, they would need to be
approved under the relevant leasing statute. Id.; see 25 C.F.R. § 84.004(d).

13
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circumstances. ER575. The Regional Director informed the Tribe that it could
appeal his decision to the IBIA. ER576.

After the district court dismissed its lawsuit, the Tribe appealed the Regional
Director’s decision to the IBIA. Chemehuevi I, 45 IBIA 81. The IBIA dismissed
the appeal as untimely and the Tribe did not seek judicial review of its decision. Id.

In August and November 2007, the Tribe submitted two additional groups of
Assignment Deeds to the Regional Director for approval. ER567-68; ER615-17.
The Regional Director declined to approve these Assignment Deeds in September
2007 and January 2008, respectively, for the same reasons stated in his August
2005 decision. ER567-68 (Sept. 21, 2007 decision citing ER572-76); ER615-17
(Jan. 15, 2008 decision citing same). The Tribe submitted another group of
Assignment Deeds for approval in April 2010, which the Regional Director denied
in May 2010 for the same reasons. ER548-49 (citing ER572-76).

D. The Tribe’s Appeals to the Interior Board of Indian Appeals

The Tribe appealed the Regional Director’s September 2007, January 2008,
and May 2010 decisions to the IBIA in, respectively, October 2007, ER523-25;
February 2008, ER365-66; and May 2010, ER546-47. The IBIA consolidated the

first two appeals and, in October 2010, affirmed the Regional Director’s September

14
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2007 and January 2008 decisions.® Chemehuevi Indian Tribe v. W. Reg’l Dir.,
Bureau of Indian Affairs, 52 IBIA 192 (2010); ER51-71. The IBIA affirmed the
Regional Director’s May 2010 decision separately in December 2010 for the same
reasons provided in its October 2010 decision. 52 IBIA 364 (2010); ER532-33.
The IBIA held that the Assignment Deeds were encumbrances “subject to
review under [New Section] 81.” ER70. However, the Assignment Deeds
conveyed such substantial interests in the Tribe’s lands that the IBIA found that
they conveyed the “fair equivalent” to “absolute title to the land.” ER70; ER52
(Assignment Deeds “seek to convey an exclusive possessory interest that is
intended to be perpetual and, as such, violates [Section 177].”). The IBIA
explained that “[t]he Tribe has relinquished all authority to use, control, or possess
its own land—to the point of committing itself to paying fair market value to the
assignee for the Tribe’s own land in a condemnation proceeding and permitting the

assignee to sell or devise the assignment to another tribal member.” ER69-70.

* The IBIA noted that because the Tribe’s appeal of the Regional Director’s 2005
decision was untimely, and the Regional Director denied the later-submitted
Assignment Deeds on the same grounds utilized in his 2005 decision, review of the
Regional Director’s decisions would be barred by res judicata. Because, however,
the Regional Director submitted briefs to the IBIA indicating that he changed his
position and believed that the Assignment Deeds were properly characterized as
temporary use agreements and therefore were not properly submitted under New
Section 81, the IBIA reconsidered the Regional Director’s decisions. ER52.

15
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Thus, the Assignment Deeds “fall within the prohibition of [Section 177],” and
could not be approved under New Section 81. ER70.
E.  District Court Litigation

The Tribe filed suit in district court seeking declaratory and injunctive relief.
The Tribe challenged the IBIA’s October 2010 and December 2010 decisions,
asserting that the denial of its requests to approve the Assignment Deeds violated
New Section 81 and the APA, ER872-74, and breached the government’s trust
duties to the Tribe, ER874-75. The Secretary moved to dismiss the case for lack of
subject matter jurisdiction, and both parties moved for summary judgment. Dkt.
Nos. 6, 7, 17.

The court granted summary judgment for the Secretary on August 6, 2010.
ER1-33. As relevant here, after finding it had jurisdiction, ER3-4, the court held
that the Secretary’s interpretation of New Section 81 and its implementing
regulations are reasonable and entitled to deference under Chevron U.S.A, Inc. v.
Natural Res. Def. Council, Inc, 467 U.S. 837, 842-43 (1984), Auer v. Robbins, 519
U.S. 452, 461 (1997), and the APA. ER11-16; ER24. The court held that the
Secretary reasonably exercised her Congressionally-delegated authority, ER12-16,
and that the IBIA correctly concluded that the Assignment Deeds “were barred

under Section 177 and thus could not be approved under New Section 81. ER24.

16
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The district court rejected the Tribe’s assertions that New Section 81 granted
authority to the Secretary to approve the Assignment Deeds. As the court
explained, New Section 81 “contains no affirmative grant of authority allowing the
Secretary (or Indian landowners) to engage in transactions that would otherwise be
barred under Section 177.” ER28; see also ER20-21; ER23; ER25-26.

The court further held that interpreting New Section 81 to prohibit approval
of the Assignment Deeds would not render it null. The court identified several
instances in which an agreement could “encumber” Indian land, and therefore
require Secretarial approval under New Section 81, but not require additional
Congressional authorization under Section 177. ER22-23. The court also held that
the Indian canon of construction did not apply here because it is not clear which
interpretation of New Section 81 and Section 177 favors Indian interests. ER18-109.

STANDARD OF REVIEW

This Court reviews the district court’s grant of summary judgment de novo,
see Feldman v. Allstate Ins. Co., 322 F.3d 660, 665 (9th Cir. 2003), applying the
same deferential standard of review under the APA, 5 U.S.C. § 701 et seq., applied
by the district court. Sierra Club v. Babbitt, 65 F.3d 1502, 1507 (9th Cir. 1995).
The APA provides that courts may set aside agencies’ actions as unlawful only if

those actions are “arbitrary, capricious, an abuse of discretion, or otherwise not in

17
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accordance with law.” 5 U.S.C. § 706(2)(A); see also Save the Peaks Coal. v. U.S.
Forest Serv., 669 F.3d 1025, 1035 (9th Cir. 2012).

Review under the APA is narrow and a court must not “substitute its
judgment for that of the agency.” Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 416 (1971), overruled on other grounds by Califano v. Sanders, 430 U.S.
99 (1977). “Even when an agency explains its decision with ‘less than ideal
clarity,”” a court “will not upset the decision on that account ‘if the agency’s path
may reasonably be discerned.”” Alaska Dep’t of Envtl. Conservation v. EPA, 540
U.S. 461, 497 (2004) (quoting Bowman Transp., Inc. v. Ark.-Best Freight Sys.,
Inc., 419 U.S. 281, 286 (1974)). A court should be particularly deferential to an
agency’s decision when “the challenged decision implicates substantial agency
expertise.” Mt. Graham Red Squirrel v. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993);
Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en banc), abrogated
on other grounds by Winter v. Natural Res. Def. Council, 555 U.S. 7 (2008); Envtl.
Def. Ctr., Inc. v. EPA, 344 F.3d 832, 869 (9th Cir. 2003); see Geier v. Am. Honda
Motor Co., 529 U.S. 861, 883 (2000).

The Secretary has been charged with implementing New Section 81,
including the authority to decide what types of agreements fall within the scope of
the statute. 25 U.S.C. § 81(b)-(e). Courts defer to an agency’s reasonable

interpretation of a statute that it is charged with implementing, see Chevron, 467
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U.S. at 844-45, like the Secretary’s interpretation of the statutes at issue here.
Courts first consider whether Congress has “directly spoken to the precise question
at issue.” Id. at 842-43. Congressional intent is determined by examining the
statute’s plain language; if the plain language is not clear, the court looks to the
legislative history and purposes of the statutory scheme. See In re BCP West, 319
F.3d 1166, 1171 (9th Cir. 2003). If the statute is silent or ambiguous on the issue,
the question for the court is whether the agency’s interpretation is permissible.
Chevron, 467 U.S. at 843. If the agency’s interpretation is reasonable, courts defer
to that interpretation. Id. at 844-45. Similarly, an agency’s interpretation of its own
regulations is “controlling” unless “plainly erroneous or inconsistent with the
regulation.” Auer, 519 U.S. at 461; see also Home Builders Ass’n of N. Cal. v. U.S.
Fish & Wildlife Serv., 616 F.3d 983, 991 (9th Cir. 2010); Wickland Oil Terminals
v. Asarco, Inc., 792 F.2d 887, 891-92 (9th Cir. 1986) (“We must accord very great
deference to an agency’s interpretation of its regulations.”).

SUMMARY OF THE ARGUMENT

The IBIA reasonably concluded that the Secretary could not approve the
Assignment Deeds under New Section 81 because they violate federal law,
specifically Section 177. Section 177 prohibits purchases, grants, leases, or other
conveyances of Indian lands, or title or claims thereto, unless the transactions are

specifically approved by Congress. 25 U.S.C. § 177. In the absence of
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Congressional authorization, Section 177 prohibits conveyances that completely
extinguish Indian title to lands as well as transactions that, for example, result in a
tribe’s indefinite surrender of possession and use of its land.

Over the years, Congress delegated some of its authority under Section 177
to Interior to approve certain categories of transactions. Old Section 81, as
originally enacted, authorized the Secretary to approve a limited range of contracts
made “in consideration of services for . . . Indians relative to their lands.” 25
U.S.C. 8 81 (1994). This language created uncertainty about which contracts
required Secretarial approval, causing tribes and individuals to seek approval of a
broad range of contracts, including contracts for the sale of vehicles and office
supplies. See S. Rep. No. 106-150, at 8-9; Business Development on Indian Lands:
Hearing Before the Senate Comm. on Indian Affairs, 106th Cong. 96, at 20 (1999)
(hereinafter “S. Hrg. 106-96").

To clarify the statute, Congress narrowed Section 81 in 2000 “to require
[Secretarial] approval” only “of contracts that encumber Indian lands for a period
of at least seven years,” S. Rep. No. 106-150, at 14-15, and gave the Secretary
authority to determine what kinds of agreements are subject to review under 25
U.S.C. 8 81. New Section 81 also mandates that the Secretary “refuse to approve
an agreement or contract . . . if the Secretary (or a designee of the Secretary)

determines that the agreement or contract—(1) violates Federal law.” 25 U.S.C.
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8 81(d); see also 25 C.F.R. § 84.006(a) (Interior’s regulations with same language).
There is nothing in the language or legislative history of the amendment that
indicates that Congress intended to expand the Secretary’s authority to approve
agreements encumbering Indian lands where those agreements would also convey
a property interest in excess of a mere “encumbrance.”

Interior previously found that it lacked authority under Old Section 81 to
approve land assignments very similar to the Assignment Deeds here on the
ground that, without specific Congressional approval (which did not exist), they
constituted unauthorized conveyances of land under Section 177. See ER67, citing
Solicitor’s Opinion, M-31724 (Nov. 21, 1942), available at
http://thorpe.ou.edu/sol_opinions/p1156-1180.html#m-31724. The IBIA
determined it was bound by this precedent in considering whether the Secretary
had authority to approve the Assignment Deeds here because Congress did not
enlarge the Secretary’s authority when it amended Section 81. ER67-68.

In evaluating the terms of the Assignment Deeds and the Ordinance, the
IBIA concluded that the Assignment Deeds are not only encumbrances, ER62-65,
but are also “designed to individualize the tribal title and create in the individual an
enforceable vested interest,” ER68. The Assignment Deeds here, like the land
assignments at issue in the 1942 Solicitor’s Opinion, would convey the perpetual,

exclusive use and possession of the Tribe’s land, combined with the rights of
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descent and alienation, the ability to enforce the agreement against third parties,
and the commitment of the Tribe to pay for the value of its own land if the Tribe
wished to repossess it. ER68-70. The IBIA concluded that these features
demonstrated that “the Tribe has conveyed a significant claim to its lands that falls
squarely within the proscription of [Section] 177.” ER69. This decision was
reasonable and is entitled to deference under the APA. Alaska Dep’t of Envitl.
Conservation, 540 U.S. at 496-97. Because the IBIA determined that the
Assignment Deeds conveyed interests beyond mere “encumbrances” in tribal land,
it properly concluded that the Secretary lacked authority to approve them under
New Section 81.

The Tribe contends that the enactment of statutes permitting the alienation of
various interests in Indian land, subject to approval by the Secretary, suggests that
the Secretary may approve these Assignment Deeds. Those statutes constitute
Congress’s authorization of specific land transactions, subject to Secretarial
approval, and even the Tribe does not suggest that any of those statutes authorizes
the Assignment Deeds. The IBIA reasonably concluded that no statute
affirmatively authorizes the Secretary to approve assignments where they “convey
In perpetuity an exclusive possessory interest in a tribe’s lands that may be

devised, sold, or otherwise conveyed by the assignee.” ER67.
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Last, contrary to the Tribe’s assertion, the Indian canon of construction does
not apply here because the Tribe’s proposed interpretation of the statutes does not
clearly benefit Indian interests generally. The district court properly deferred to
Interior’s decision to deny the Assignment Deeds under New Section 81 on the
grounds that they are prohibited by Section 177.

ARGUMENT
Relying on Tonkawa Tribe of Oklahoma v. Richards, 75 F.3d 1039 (5th Cir.

1996), the Tribe asserts, Br. at 34-40, that the Assignment Deeds do not violate
Section 177 because Section 177 only applies to agreements that completely
extinguish tribal title to land. The Tribe also asserts, Br. at 21-28, 30 n.1, 45, 47-
48, that, even if the Assignment Deeds would violate Section 177 and could not
have been approved under Old Section 81, by enacting New Section 81, Congress
expanded the scope of the Secretary’s authority to approve “encumbrances” like
the Assignment Deeds. ER20-21. After a thorough analysis, the IBIA rejected the
Tribe’s contentions. See ER66-69. The IBIA reasonably concluded that the
Assignment Deeds are not merely encumbrances, but convey such extensive
interests in the Tribe’s land that they could not be approved by the Secretary under
New Section 81 and its implementing regulations, and instead require

Congressional approval under Section 177. ER70.
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l. Section 177 requires Congressional approval of conveyances of title or
claims to Indian lands.

Section 177 was enacted to protect “Indian title” to property, which, as
explained above in Section A.1, is characterized as a right of possession and
occupancy. The statute specifically requires Congressional approval of leases,
grants, “or other conveyancel[s] of lands, or of any title or claim thereto.” 25 U.S.C.
8 177. Contrary to the Tribe’s assertions (Br. at 34-40) and as explained by the
IBIA (ER66), Section 177 by its own terms applies to conveyances of less than
complete divestment, including the Assignment Deeds. See ER66.

Section 177 does not define the terms “conveyance,” “title” or “claim.”
However, as the U.S. Attorney General explained in an 1885 opinion, “[t]his
statutory provision is very general and comprehensive.” Lease of Indian Lands for
Grazing Purposes, 18 Op. Att’y Gen. 235, 237 (1885). The Solicitor of the
Department of the Interior similarly explained that because Congress used “all-
inclusive” language in Section 177, it is “immaterial” (1) “whether the forbidden

transaction involves Indians or whites;” (2) “whether the particular transaction be

one running from the tribe to its members or from the members to each other;” or

* To “convey,” as defined by Black’s Law Dictionary, means “[t]o transfer or
deliver (something, such as a right or property) to another, esp. by deed or other
writing; esp., to perform an act that is intended to create one or more property
interests, regardless of whether the act is actually effective to create those
interests.” Black’s Law Dictionary (9th ed. 2009). Similarly, a “conveyance” is
defined as “[t]he voluntary transfer of a right or of property.” I1d.
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(3) whether a transaction attempts to convey less than complete title—*the
attempted transfer of any title or claim to the tribal land is equally within the
prohibition.” See Solicitor’s Opinion, M-31724; see also ER67, citing Mashpee
Tribe, 447 F. Supp. at 948 (“The Nonintercourse Act does not by its terms provide
for any exception for the conveyance of land from a tribe to individual Indians. . .
"), “Whatever the right or title may be, each of the[] tribes or nations is precluded,
by the force and effect of the statute, from either alienating or leasing any part of
its reservation, or imparting any interest or claim in or to the same, without the
consent of the Government of the United States.” 18 Op. Att’y Gen. at 237.
Section 177 therefore applies to instances where the tribe surrenders possession
and use of its land for a limited duration or for a specific purpose. See ER66;
Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 56 (2d Cir. 1994)
(“alienation” of land without Congressional approval constitutes violation); United
States v. S. Pac. Transp., 543 F.2d at 684 (easements granting railroad rights of
way are “claim[s] to Indian lands . . . and are therefore invalid under section 177"
unless authorized by Congress).

The Tribe, relying on Tonkawa Tribe, 75 F.3d at 1044, asserts that
Congressional approval under Section 177 is needed only for conveyances that
completely extinguish a tribe’s interest in its lands, but not for conveyances that do

not completely extinguish a tribe’s title to its lands. Br. at 34-42. The Tribe
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theorizes that because the Assignment Deeds at issue here do not completely
extinguish the Tribe’s title to its lands, they do not require Congressional approval
under Section 177.° Br. at 37. Not only does this assertion misunderstand the scope
of Section 177 for the reasons explained above, but the Tribe’s reliance on
Tonkawa is misplaced.

In Tonkawa, the Fifth Circuit evaluated a claim brought by a tribe against
the State of Texas, alleging that an 1866 state law granted the tribe an enforceable
interest in land that was divested by Texas without the federal government’s
consent, in violation of Section 177. 75 F.3d at 1043. The Fifth Circuit held that in
order for the tribe to assert a violation of Section 177, it had to establish, among
other things, that “the [t]ribe’s title or claim to the interest in land has been
extinguished without the express consent of the United States.” Id. at 1044,

The Fifth Circuit’s fact-bound ruling in Tonkawa addressed an entirely
different situation from the one present here. In Tonkawa, the tribe asserted that the
state, by statute, had completely divested tribal title to land in violation of Section
177. By bringing suit, the tribe was attempting to recover its title (i.e. rights of

possession and occupancy) to land. It is undisputed that Section 177 applies to

> If it were true that Section 177 only required Congressional approval of
conveyances that completely extinguish title, then Congress would not have had to
enact the statutes cited by the Tribe at Br. at 41-42.
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conveyances that completely extinguish Indian title. The Fifth Circuit’s decision
therefore explained the necessary elements of a Section 177 claim where a tribe’s
claimed Indian title had been completely extinguished. However, the Fifth Circuit
did not address what would be necessary to demonstrate a Section 177 claim in a
situation like this one, where the Tribe has proposed to convey extensive rights to
its members that do not completely extinguish its interests in its lands.
I1.  The IBIA correctly concluded that the Secretary lacked authority to
approve the Assignment Deeds because, though they are encumbrances

within the meaning of New Section 81, they are also conveyances that
require, but lack, Congressional approval under Section 177.

The Tribe asserts that even if the Assignment Deeds are subject to Section
177’s Congressional-approval requirement, ER20; see also Br. at 45, 47-48, the
Secretary had authority to approve them under New Section 81 because they are
agreements that encumber Indian lands.® Br. at 48-49. This argument is without
merit. The IBIA reasonably determined that the Secretary lacked authority under
New Section 81 to approve the Assignment Deeds because they require

Congressional authorization under Section 177.

® The Tribe and Interior agree that the Assignment Deeds are agreements that
encumber Indian lands. ER62-64; Br. at 30-34. The difference is that the IBIA
found that the Assignment Deeds go beyond the sorts of encumbrances that the
Secretary is authorized to approve under New Section 81 and constitute
conveyances that require specific Congressional approval under Section 177,
which Congress has not provided.
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A. Inamending Section 81, Congress did not intend to expand the scope of
the Secretary’s authority to approve conveyances of title or claims to
Indian lands within the meaning of Section 177.

As explained above in Sections A-B, Interior may only approve transactions

listed in Section 177 if there is “some law, . . . derived from either a treaty or a

statutory provision,” that authorizes it to approve the transactions. 18 Op. Att’y

Gen. at 238. Since enacting Section 177, Congress has enacted various statutes

authorizing the Secretary to approve certain kinds of transactions relating to Indian

land, including Section 81. The Secretary was not, however, authorized to approve

conveyances of Indian title, such as the Assignment Deeds, under Old Section 81.”
The Tribe erroneously contends that by amending New Section 81 to allow

Secretarial approval of long-term agreements encumbering Indian lands, Congress

authorized the Secretary to approve every kind of “encumbrance” covered by

Section 177 that is not already authorized by another statute. Br. at 45, 47-48.

Contrary to the Tribe’s assertions, Br. at 49-50, the implication of the Tribe’s

contention is that New Section 81 impliedly repealed or superseded Section 177 as

to any transaction that results in an “encumbrance” of Indian lands greater than

seven years in length, even where the transaction would also convey a property

interest in excess of a mere “encumbrance.” See ER19-28; ER66.

" The Tribe appears to agree that the Secretary was not authorized by Congress to
approve the Assignment Deeds under Old Section 81. See Br. at 28.

28



Case: 12-56836  06/26/2013 ID: 8682649 DktEntry: 21  Page: 40 of 113

There is no such express language in New Section 81 supporting this
contention. As the district court noted, “repeal by implication is disfavored.” ER20
(citing Ahlmeyer v. Nev. Sys. of Higher Educ., 555 F.3d 1051, 1058 (9th Cir.
2009)). Further, as explained below, there is no support for the Tribe’s assertions
in either the text or the legislative history of Section 81.

1. The statutory language and legislative history demonstrate that Congress
authorized the Secretary to approve agreements that encumber Indian
land if they do not violate federal laws, and not agreements that convey
title or claims to Indian lands.

New Section 81 empowers the Secretary to approve agreements or contracts
that encumber Indian lands for more than seven years, subject to the requirement
that the Secretary determines that such contracts comply with other federal
statutes. As the IBIA explained, New Section 81 “is explicit in prohibiting the
approval of any agreements or contracts that are subject to its approval
requirements if ‘the agreement or contract — (1) violates Federal law.”” ER66,
citing 25 U.S.C. § 81(d); see also 25 C.F.R. § 84.006(a) (regulations with the same
language). Nothing in the statutory language suggests that Congress intended to
authorize the Secretary to approve any agreement encumbering Indian lands, even
where the agreement would also convey a property interest in excess of a mere

encumbrance and falling within the scope of Section 177. The IBIA therefore

reasonably concluded that “Congress simply did not confer authority on the
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Secretary to approve encumbrances notwithstanding the applicability of other
statutory proscriptions.” ER69.

The Tribe argues that the legislative history of New Section 81 provides no
guidance on how it should be interpreted. Br. at 35-36. However, a review of the
legislative history indicates that Congress did not intend New Section 81 to expand
the Secretary’s authority to approve a broader range of encumbrances than
Congress had previously authorized in Old Section 81.°

Old Section 81 did not authorize the Secretary to approve agreements that
convey or lease Indian lands. See S. Rep. No. 106-150, at 14-15. Rather, Old
Section 81 was enacted in 1871 “as an additional barrier to alienation of tribal
land.” Handbook on Indian Law at 1002. Congress was responding to “claims
agents and attorneys working on contingency fees who routinely swindled Indians
out of their land, accepting it as payment for prosecuting dubious claims against
the federal government.” United States ex rel. Steele v. Turn Key Gaming, Inc., 260
F.3d 971, 976 (8th Cir. 2001); S. Hrg. 106-96, at 20 (same). Old Section 81
therefore “require[d] [Interior] approval of all contracts involving payments

between non-Indians and Indians for services relative to Indian lands.” S. Rep. No.

® Review of legislative history to discern Congressional intent is generally
permissible, even when language is plain. See Amalgamated Transit Union Local
1309 v. Laidlaw Transit, 435 F.3d 1140, 1146 (9th Cir. 2006).
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106-150, at 14-15 (emphasis added); S. Hrg. 106-96, at 20 (explaining Old Section
81 requires Interior to approve contracts involving payments made by tribes for
services relative to Indian lands); 25 U.S.C. 8 81 (1994) (declaring void any
contract “in consideration of services for . . . Indians relative to their lands” unless
specified criteria were met, including approval by Interior). While Old Section 81
addressed contracts “relative to lands,” the contracts it was intended to address
“[we]re really contracts for things not related—or barely related—to land issues.”
S. Hrg. 106-96, at 22.

The language of Old Section 81 created uncertainty about which contracts
required approval. S. Rep. No. 106-150, at 2, 5, 7. Any contract that “touches or
concerns” Indian lands, including contracts for the sale of vehicles to tribes or for
purchase of office supplies, were submitted to Interior for approval under Old
Section 81. See S. Rep. No. 106-150, at 8-9; S. Hrg. 106-96, at 20. Despite a
proposal from the executive branch to eliminate Section 81 (and thus Interior’s role
in approving contracts) entirely, S. Hrg. 106-96, at 20, 32; S. Rep. No. 106-150, at
9, Congress decided to make only “modest” changes to Section 81, S. Hrg. 106-96,
at 18. Congress explained that it intended to “leave[ ] the [amended] provision in
place to address a limited number of transactions that could place tribal lands
beyond the tribe’s ability to control the lands in its role as proprietor.” S. Rep. No.

106-150, at 9. New Section 81 was intended to allow tribes to engage in a broad
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range of commercial transactions and only require federal oversight of
“transactions where the contract between the tribe and a third party could allow
that party to exercise exclusive or nearly exclusive proprietary control over the
Indian lands.” Id.

To achieve this purpose, Congress amended Section 81 to “eliminate[] the
overly-broad scope of the Act by replacing the phrase ‘relative to Indian lands’
with the phrase ‘encumbering Indian lands.”” S. Rep. 106-150, at 7. The change
meant that New Section 81 “will no longer apply to a broad range of commercial
transactions,” 1d.; accord H.R. Rep. No. 106-501, at 2 (2000), and clarified that
Secretarial approval was only required in situations where a tribe was encumbering
its land in a potentially significant way. This revised language “allow[s] Indian
tribes and their partners to determine with a much greater level of certainty
whether Section 81 applies” and “ensure[s] that Indian tribes will be able to engage
in a wide array of commercial transactions without having to submit those
agreements to the BIA as a precaution.” See S. Rep. No. 106-150, at 9-10.

Because Old Section 81 was only intended to apply to contracts that were
only “barely related” to land issues, S. Hrg. 106-96, at 22, and the amendment
simply narrowed the application of Section 81 to “require approval of contracts
that encumber Indian lands for a period of at least seven years,” S. Rep. No. 106-

150, at 14-15, the IBIA reasonably found nothing in the amendment that expanded
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the Secretary’s authority to approve agreements that would have required approval
under Section 177 in the past, see ER67 n.14; ER69. Indeed, one of the bill’s
proponents, Senator Campbell, explained that the amendment only “addresses non-
lease agreements between Indian tribes and those that provide services that relate
to the tribe’s lands.” 145 Cong. Rec. S2648-03 at S2666-67 (145 Cong. Rec. 4441)
(1999). He further explained that “[a]ll other federal laws will still apply to the
agreement[s]” presented for approval. Id. at S2667. After the amendment, “[o]ther
statutes [would] continue to ensure the [United States’] trust responsibility for
[Indian] land,” S. Hrg. 106-96, at 22, and the amendment still “authorized [the
Secretary] to reject any contract that violates federal law,” 145 Cong. Rec. S2648-
03 at S2667; see also S. Rep. No. 106-150, at 10 (because “agreements will bear
the imprimatur of federal approval, it is appropriate for the Secretary to be satisfied
that the agreement does not contravene any specific statutory prohibitions.”).
These statements demonstrate that the amendment was intended to apply
only to the kinds of agreements previously governed by Old Section 81, id., and
was not intended to grant new, enlarged authority to the Secretary to approve
agreements previously outside of the scope of Old Section 81. Congress amended
the statute to narrow the universe of contracts involving payments for services
relating to Indian lands that are subject to review under Section 81, as well as to

“bring Section 81’s antiquated treatment of Indian tribes in line with modern
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attitudes towards tribal self-determination.”® Gas Plus, L.L.C. v. U.S. Dep’t of the
Interior, 510 F. Supp. 2d 18, 27-28 (D.D.C. 2007); S. Rep. No. 106-150, at 2. It
did not amend Section 81 to authorize the Secretary to approve encumbrances that
are convey such substantial interests that they are conveyances within the meaning

of Section 177.

? The Tribe asserts, Br. at 59-60, that interpreting New Section 81 to provide

the Secretary with authority to approve these Assignment Deeds is more in line
with the purpose of promoting tribal self-determination. But, as explained above,
even when Congress amended Section 81 such that it “will no longer apply to a
broad range of commercial transactions,” S. Rep. No. 106-150, at 9, consistent
with “modern attitudes towards tribal self-determination,” GasPlus, 510 F. Supp.
2d at 27-28, S. Rep. No. 106-150, at 2, Congress still required (1) Secretarial
approval of all agreements that would encumber land for greater than seven years
and (2) a determination by the Secretary that the agreements comply with other
federal laws.

The Tribe also posits that interpreting New Section 81 in such a manner
conflicts with the Indian Reorganization Act, 25 U.S.C. 8§ 476, which it asserts
impliedly gave tribes “authority to determine the terms and conditions under which
[land] encumbrancels] will take place,” Br. at 58-59. While it is true that the IRA
provides that tribal constitutions shall vest in the tribe the right “to prevent the sale,
disposition, lease, or encumbrance of tribal lands, interests in lands, or other tribal
assets without the consent of the tribe,” 25 U.S.C. § 476 (emphasis added), the
statute nowhere provides tribes with an unlimited right to dispose of, alienate,
encumber, or convey title or claims to tribal lands.

Further, contrary to the Tribe’s assertions, Br. at 59, the IBIA reasonably
concluded that “the Secretary’s approval of the Tribe’s Constitution, which grants
the Tribal Council broad powers to make land assignments, cannot be deemed to
be approval of any and all manner of land assignments or programs,” particularly
where the Tribe, though its later-issued Assignment Deeds, “has relinquished all
authority to use, control, or possess its own land” in contravention of Section 177,
ER69-70.
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2. Encumbrances that may be approved by the Secretary under New Section
81 are not coterminous with conveyances that require Congressional
authorization under Section 177.

The Tribe asserts that if New Section 81 is not interpreted as authorizing the
Secretary to approve conveyances requiring Congressional consent under Section
177, it is rendered null, because every “encumbrance” under New Section 81
qualifies as an unlawful “conveyance of lands, or of any title or claim thereto”
under Section 177. Br. at 40-48. This contention ignores the statutory text and
legislative history of the amendment, explained above.°

The Tribe’s assertion also rests on the mistaken premise that no agreement
can possibly “encumber” Indians lands under New Section 81 without also being
an unlawful conveyance under Section 177. “Encumbrances” within the meaning
of New Section 81 are not coterminous with “conveyance[s] of lands, or of any

title or claim thereto” prohibited by Section 177 absent Congressional consent. For

an agreement to encumber property under New Section 81 does not necessarily

191t also ignores the fact that New Section 81 defines “Indian lands” as being those
“lands the title to which is held by the United States in trust for an Indian tribe or
lands the title to which is held by an Indian tribe subject to a restriction by the
United States against alienation.” 25 U.S.C. § 81(a)(1); accord 25 C.F.R. § 84.002.
In authorizing the Secretary to approve agreements that encumber “Indian lands,”
Congress therefore both ensured that New Section 81 would only apply to Indian
lands and incorporated Section 177’s historic restraint on alienation to limit the
Secretary’s authority to approve agreements that encumber those lands. See S. Rep.
No. 106-150, at 8.
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mean that the land, or any title or claim to the property, will be conveyed within
the meaning of Section 177. And not all conveyances encumber (i.e. attach a claim,
lien, or right of entry to) real property.

As explained above in Section | of this brief, Section 177 does not define the
term “conveyance” and Interior has not promulgated regulations implementing
Section 177. Interior’s regulations implementing New Section 81 define
“encumber” as “to attach a claim, lien, charge, right of entry or liability to real
property (referred to generally as encumbrances).” 25 C.F.R. § 84.002. The
regulations further provide that “[e]ncumbrances covered by this part may include
leasehold mortgages, easements, and other contracts or agreements that by their
terms could give to a third party exclusive or nearly exclusive proprietary control
over tribal land.” 25 C.F.R. § 84.002 (emphasis added).™

However, what constitutes an encumbrance must be determined “on a case-
by-case basis.” 66 Fed. Reg. 38,918-01, 38,920-21 (July 26, 2001); c.f. S. Rep. No.
106-150, at 4 (referencing difficulties in determining whether agreements could be

approved under Old Section 81 or whether they were subject to Congressional

1 Black’s Law Dictionary similarly explains that an “encumbrance” is “[a] claim
or liability that is attached to property or some other right and that may lessen its
value, such as a lien or mortgage; any property right that is not an ownership
interest.” Black’s Law Dictionary (9th ed. 2009). “An encumbrance cannot defeat
the transfer of possession, but it remains after the property or right is transferred.”
Id.
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authorization under Section 177). An encumbrance may include, among other
things, “a restrictive covenant or conservation easement,” “[a]n agreement
whereby a tribe agrees not to interfere with the relationship between a tribal entity
and a lender, including an agreement not to request cancellation of the lease,” or “a
right of entry to recover improvements or fixtures.” 66 Fed. Reg. at 38,920-21.

As the IBIA noted, “[t]hrough regulation, the Department has interpreted
[Section] 81 to apply to encumbrances not governed by or subject to other statutes
and regulations, such as leasing statutes or [Section] 177.” ER52 (emphasis in
original). The IBIA, in its decision, also gave an example of a kind of encumbrance
under New Section 81—assignments of life estates to tribal members—that the
Tribe could have chosen to implement without running afoul of Section 177. See
ERG9, citing Rogers v. Acting Deputy Assistant Sec’y — Indian Affairs
(Operations), 15 IBIA 13, 17 (1986) (evaluating land assignments bearing the
characteristics of life estates without raising any concerns under Section 177).

The Senate Report on the amendment also provided examples of agreements
that could encumber tribal lands, but none of those examples resemble the type of
conveyance established by the Assignment Deeds. One such example is that of a
lender financing a transaction on an Indian reservation, and “receiv[ing] an interest
in tribal lands as part of that transaction.” S. Rep. No. 106-150, at 9. If one of the

lender’s remedies “would allow this interest to ripen into authority to operate the
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facility, this would constitute an adequate encumbrance to bring the contract within
Section 81.” Id. (internal emphasis omitted). On the other hand, “if the transaction
concerned ‘limited recourse financing” and the lender merely acquired the first
right to all of the revenue derived from specific lands for a period of years, this
would not constitute a sufficient encumbrance to bring the transaction within
Section 81.” Id.

The examples given by the Secretary, the Senate, and the IBIA demonstrate
that, by amending Section 81, Congress intended to authorize the Secretary to
approve contracts that could result in an encumbrance of tribal land in the nature of
a lender being permitted to operate a facility on tribal land or a third party being
granted a right of entry to recover improvements. These examples also make clear
that the Secretary was not authorized to approve encumbrances that convey such
substantial and perpetual interests in tribal lands that are the “fair equivalent” to
“absolute title” within the meaning of Section 177. ER70.

In sum, encumbrances that may be approved by the Secretary under New
Section 81 differ from conveyances requiring Congressional approval under
Section 177. The IBIA reasonably concluded that, while there are agreements that
encumber Indian lands within the meaning of New Section 81 and may be
approved by the Secretary, there are also agreements that encumber Indian lands to

such an extent that the agreements actually convey interests in the land and thus
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fall outside the scope of the Secretary’s authority under New Section 81 and

require Congressional approval under Section 177. The Tribe’s contention that the

IBIA’s interpretation of New Section 81 renders it null is without merit.

B.  The IBIA reasonably concluded that these Assignment Deeds do not
merely encumber the Tribe’s lands within the meaning of New Section

81, but convey such substantial interests in the land that they require

separate Congressional approval under Section 177.

The IBIA reasonably found that the Assignment Deeds are “claim[s] to
land” or “other conveyance[s]” that must be approved by Congress under Section
177 to be valid. ER66; ER67-69." Not only do the Assignment Deeds convey the
“exclusive use and possession” of the Tribe’s lands in perpetuity to tribal members,
but they convey rights of descent and alienation, as well as enforceable rights
against third parties and the Tribe. These features make the Assignment Deeds not
only “encumbrances” within the meaning of New Section 81, but also conveyances
under Section 177 that require Congressional approval to be valid.

In reaching its decision, the IBIA first explained prior agency precedent

addressing the difference between contracts that could be approved by the

12 The Tribe cites, Br. at 39, to a 2004 memorandum from the Phoenix Field Office
of the Solicitor, which advised the Regional Director that it did not believe that the
Assignment Deeds required further Congressional authorization under Section 177.
See ER741; ER58-60, 60 n.8. However, this memorandum is not binding on
Interior. In any event, the IBIA considered the memorandum and rejected the
suggestion contained therein, ER58-60, 60 n.8, and the IBIA’s decision is final for
the Secretary. See 43 C.F.R. § 4.312.
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Secretary under Old Section 81 and those requiring Congressional approval under
Section 177. See Solicitor’s Opinion, M-31724. In that decision, the Solicitor of
the Department of the Interior determined that a land assignment nearly identical to
the ones proposed here could not be approved by the Secretary under Old Section
81 because it needed Congressional authorization under Section 177. Id. The tribe
there proposed to sell to its members the exclusive use of tribal land accompanied
by the right to devise the interest or convey the property to another tribal member
with tribal approval. Id. The Solicitor explained that to determine whether a
contract submitted for review under Old Section 81 violates Section 177, the
relevant inquiry is whether a transaction “convey[s] an interest in real property.”
Id. If the transaction merely “relat[e]s to the use of real property” and “do[es] not
create an interest therein,” it is not prohibited by Section 177. Id. The Solicitor
concluded that it was sufficient that the assignments conveyed an “enforceable”
possessory interest in the property that could, in turn, be conveyed to others. Id.
Even though this decision relates to Old Section 81, the IBIA determined
that it was bound by this precedent because, as explained above in Section IL.A, it
concluded Congress did not intend to expand the Secretary’s authority when it
amended Section 81. See ER67 n.14; ER68-69, citing 212 Department Manual

13.8(c), available at www.doi.gov/oha/manuals/upload/212-DM-13-ELIPS.pdf;
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209 Department Manual 3.2A(11), 3.3 and Solicitor’s Opinion, M-37003 (Jan. 18,
2001), available at www.doi.gov/solicitor/opinions/M-37003.pdf. "

In applying this precedent, the IBIA considered both the terms of the
Assignment Deeds and the intent of the Tribe in granting them to its members. As
explained in the IBIA’s decision, the Tribe consistently represented that “the
assignments are perpetual conveyances of an exclusive possessory interest
combined with rights of descent and alienation,” ER68, that were meant to be
“permanent and irrevocable,” and provide its members with “an interest in the
parcel of tribal land assigned to them that [is] as close to fee simple absolute as
possible.” ER587; ER864-65.

The Ordinance enacted by the Tribe describes the Assignment Deeds as
“deed[s] formally conveying the assigned land to the applicant.” ER676 (emphasis
added). The Assignment Deeds, which incorporate the terms of the Ordinance,
“grant to third parties (the assignees) a right of entry on, a claim to, and nearly

exclusive proprietary control over a parcel of the Tribe’s trust land to the exclusion

13 The Tribe nowhere argues that the Solicitor’s Opinion was incorrect, and
therefore, it is also entitled to Skidmore deference. See Wilderness Watch, Inc. v.
U.S. Fish & Wildlife Serv., 629 F.3d 1024, 1034-35 (9th Cir. 2010) (Agency
interpretations in opinion letters “even if not authoritative for purposes of Chevron,
are entitled to so-called Skidmore deference insofar as they ‘constitute a body of
experience and informed judgment to which courts and litigants may properly
resort for guidance.’”) (quoting Vigil v. Leavitt, 381 F.3d 826, 835 (9th Cir. 2004)
(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944))).
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of all others, including the Tribe.” ER62; see, e.g., ER293-336. The Assignment
Deeds also provide assignees “with rights of descent and alienation” ER68, as well
as the ability to transfer, devise, or exchange the land with other tribal members,
and to lease the land to anyone, subject to approval from the Tribal council, ER55.

The Assignment Deeds waive the Tribe’s sovereign immunity to suits by
assignees to enforce the terms of the Assignment Deeds, and there is nothing in the
Assignment Deeds or the Ordinance that “gives the Tribe a right to reclaim its land
at will.” ER62. The Tribe is required to pay the market value of its own land and
improvements on the land if it wishes to repossess the land for tribal use. ER62-63.

The IBIA concluded that it did not matter to its analysis that there were
limited circumstances in which possession of the land could return to the Tribe
because those circumstances were “not intended to occur.” ER69; ER64-65. The
IBIA found that the conditions in which title would return to the tribe “can be
analogized to exercises of governmental regulatory and criminal authority that
have counterparts in American jurisprudence,” such as statutes providing that land
will escheat to the state where a landowner dies without heirs, that “are not
intended to cause or result in a defeasance of fee.” ER64 n.12.

In sum, the IBIA explained that the “[t]he Tribe loses its right to use and
possess its lands while the assignees gain not only the right to demand

compensation in the event of a condemnation action by the Tribe but enforceable
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property rights against all third parties, including the Tribe.” ER68-69. These

features, and the “absence of any right in the Tribe to reclaim its land at will”

indicate that the Assignment Deeds are “designed to individualize the tribal title
and create in the individual an enforceable vested interest.” ER68, citing Solicitor’s

Opinion, M-31724.

The IBIA therefore reasonably concluded that the Assignment Deeds were
not simply encumbrances that the Secretary had authority to approve under New
Section 81. Rather, the Assignment Deeds, like the ones found to be prohibited in
the Solicitor’s 1942 opinion, conveyed “a significant claim to [the Tribe’s] lands
that falls squarely within the proscription of [Section] 177.” ER69. The “interest
that is conveyed” by the Assignment Deeds “even if not absolute title to the land,
Is a fair equivalent thereto” and therefore requires Congressional authorization to
be valid. ER70. This conclusion is fully supported by the record and implicates
substantial agency expertise. It is therefore entitled to deference under the APA.
Mt. Graham Red Squirrel, 986 F.2d at 1571.

C. That Congress expressly permitted the Secretary to authorize some
agreements relating to Indian lands does not mean that Congress
intended New Section 81 to authorize the Secretary to approve these
Assignment Deeds.

The Tribe points to various statutes that make it lawful to alienate Indian

land with only the approval of the Secretary, and not Congress. The Tribe asserts

that these statutes demonstrate Congressional intent to empower the Secretary to
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approve the Assignment Deeds under New Section 81. Br. at 42-43 (citing
statutes). This argument fails.

Interior may only approve transactions outlined in Section 177 if there is
“some law, . . . derived from either a treaty or a statutory provision,” that grants the
agency the power to approve the transactions. 18 Op. Att’y Gen. at 238. Since
enacting Section 177, Congress has categorically approved the alienation of certain
interests, including various types of leases, subject only to the approval of the
Secretary. These statutes, cited by the Tribe, contain an explicit affirmative grant
of authority to the Secretary to approve previously-prohibited transactions
involving Indian land. See 25 U.S.C. § 415 (“Any restricted Indian lands, whether
tribally, or individually owned, may be leased by the Indian owners, with the
approval of the Secretary of the Interior . .. .”); 25 U.S.C. § 397 (“Where lands are
occupied by Indians . . ., the same may be leased by authority of the council
speaking for such Indians . . . subject to the approval of the Secretary . .. .”); 25
U.S.C. 8§ 323 (“The Secretary . . . is empowered to grant rights-of-way for all
purposes . . . over and across any lands now or hereafter held in trust by the United
States for individual Indians or Indian tribes . . ..”); 25 U.S.C. § 311 (“The
Secretary of the Interior is authorized to grant permission . . . to the proper State or
local authorities for the opening and establishment of public highways . . . through

any Indian reservation . .. .”); 25 U.S.C. § 312 (“A right of way for a railway,
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telegraph, and telephone line through any Indian reservation in any State . . . is
granted to any railroad company . . . which shall comply with the provisions of
sections 312 to 318 of this title and such rules and regulations as may be prescribed
thereunder: Provided, That no right of way shall be granted . . . until the Secretary
of the Interior is satisfied . . . .”); 25 U.S.C. 8 321 (“The Secretary of the Interior is
authorized and empowered to grant a right-of-way in the nature of an easement for
the construction, operation, and maintenance of pipe lines for the conveyance of oil
and gas through any Indian reservation . . . .”). And while each statute expressly
provides the Secretary with authority to approve the kinds of agreements detailed
therein, none of them condition Secretarial approval on a finding that the
agreement does not “violate federal laws.”

In enacting these specific statutes, Congress categorically approved the
alienation of the interests described therein subject to Secretarial approval and thus
brought those transactions outside Section 177’s prohibition. See Tonkawa Tribe,
75 F.3d at 1044 (express Congressional consent required to alienate Indian

lands).* However, as the IBIA explained, no such clear categorical approval

" Indeed, the legislative history of New Section 81 and Interior’s comments to its
regulations reflect an acknowledgement that different statutes expressly govern
other kinds of transactions involving Indian lands. See 145 Cong. Rec. S2648-03 at
S2666-67 (“My proposed bill does not affect the federal government’s authority to
approve leases. [It] addresses non-lease agreements between Indian tribes and
those that provide services that relate to the tribe’s lands.”); 66 Fed. Reg. at 38920
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applies to the Assignment Deeds at issue here. See ER67; see also 18 Op. Att’y
Gen. at 238 (requiring clear Congressional delegation of authority to Interior
before Interior may approve transactions listed in Section 177). There is no
Congressional authorization of “land assignments, such as the Tribe’s proposed
assignments, that convey in perpetuity an exclusive possessory interest in a tribe’s
lands that may be devised, sold, or otherwise conveyed by the assignee.” ER67.
Therefore, the existence of these statutes does not support the Tribe’s assertion that
Congress intended New Section 81 to expand the scope of the Secretary’s authority
to approve the Assignment Deeds.

D.  The Indian canon of construction does not apply here.

The Tribe asserts that the district court erred when it declined to apply the
Indian canon of construction in interpreting New Section 81 and that its
interpretation should be adopted by this Court because doing so would promote the

Tribe’s self-governance and economic interests.' Br. at 50-63. The Tribe asserts,

(“Congress did not repeal any other requirement for Secretarial approval of
encumbrances, nor did it state that the Act imposed an additional approval process,
separate from existing statutory requirements. . . . [T]he requirements of Section 81
do not apply to leases, rights-of-way, and other documents that convey a present
interest in tribal land”).

> The Tribe also asserts that the district court erred in describing it as advocating a
“broad” application of New Section 81. Br. at 50-51, citing ER19. The court
thoroughly addressed the substance of the Tribe’s argument about New Section
81’s purpose, ER17-19; it therefore matters not whether the court characterized the
Tribe as advocating for a “broad” or “narrow” application of New Section 81.
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without citing any precedent, that this Court should apply the Indian canon of
construction because it is a “fundamental aspect of the trust relationship between
the federal government and Indian tribes.” Br. at 55. This argument fails.

The Indian canon requires courts to resolve ambiguity in statutes enacted for
the benefit of Indians in favor of Indian interests. See Montana v. Blackfeet Tribe
of Indians, 471 U.S. 759, 766 (1985). The Indian canon does not apply, however,
where it is not clear what position favors Indian interests.'® See Shakopee
Mdewakanton Sioux Cmty. v. Hope, 16 F.3d 261, 264-65 (8th Cir. 1994) (declining
to apply the Indian canon where it was unclear what position favored Indian
tribes); Confederated Tribes of Chehalis Indian Reservation v. State of
Washington, 96 F.3d 334, 340 (9th Cir. 1996). The canon is inapplicable here
because interpreting New Section 81 as authorizing the Secretary to approve
agreements when those agreement do not merely encumber Indian lands, but
convey such substantial and perpetual interests in those lands that they fall within
the scope of Section 177, does not clearly benefit specific Indian interests.

As the court noted, both New Section 81 and Section 177 were passed for

the benefit of Indian tribes. Though the IBIA’s interpretation of New Section 81

'° The Tribe erroneously asserts that the Indian canon requires this Court to “adopt
the Indians[’] interpretation.” Br. at 56. There is no precedent that supports the
position that the Court must adopt the position advocated by a particular Tribe.
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precludes Secretarial approval of those agreements that convey more than mere
“encumbrances,” it is not clear that this interpretation cuts against Indian interests.
Although the concept of restraint on alienation of tribal lands “was based on
paternalistic and insulting images of Indians . . ., Indian people have tenaciously
worked to retain land at every juncture, and they have perceived the restraint as an
ally” in “preserv[ing] tribal land for the furtherance of distinct Indian values.”
Handbook of Federal Indian Law at 1008. Congress determined that Interior
should maintain a role in approving agreements under New Section 81 and that it
should ensure those agreements did not violate the restraint on alienation provided
by Section 177. See Sections A, |, II.A. Interpreting New Section 81 as exempting
the Assignment Deeds from the purview of Section 177 does not clearly benefit a

particular set of Indian interests, and the canon is thus inapplicable.'’

" There is similarly no merit to the Tribe’s assertion that “Chevron deference to
interpretations that conflict with the interests of Indians is [] incompatible with the
fiduciary relationship between the federal government and Indian tribes.” Br. at 56.
The United States’ general trust relationship does not give rise to a legally-
cognizable obligation unless the government expressly “assumes Indian trust
responsibilities” by statute. United States v. Jicarilla Apache Nation, 131 S. Ct.
2313, 2325 (2011); United States v. Navajo Nation, 556 U.S. 287, 290-91 (2009)
(“tribe must identify a substantive source of law that establishes specific . . .
duties”). The Tribe has not pointed to any such statutory responsibilities here.
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CONCLUSION
As explained above, the district court correctly granted the Secretary’s
motion for summary judgment because the IBIA reasonably determined that the
Secretary lacked authority to approve the Assignment Deeds under New Section
81. The judgment of the district court should be affirmed.*®
Respectfully submitted,
/s/ Thekla Hansen-Young

ROBERT G. DREHER
Acting Assistant Attorney General

WILLIAM B. LAZARUS
ELIZABETH A. PETERSON
THEKLA HANSEN-YOUNG
U.S. Department of Justice
Environment & Natural Res. Div.
P.O. Box 7415 (Ben Franklin Station)
Washington, DC 20044

June 26, 2013 (202) 307-2710

90-2-4-13442 thekla.hansen-young@usdoj.gov

8 If this Court concludes that the Secretary erred and that any error was not
harmless, 5 U.S.C. § 706, it should remand to the Secretary for additional
explanation or reconsideration of its decision. See Gifford Pinchot Task Force v.
U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1071 n.7 (9th Cir. 2004); Native
Ecosystems Council v. Tidwell, 599 F.3d 926, 938 (9th Cir. 2010). In any event,
this Court should deny the Tribe’s request, Br. at 64, ER876, that the Court order
the Secretary to approve the Assignment Deeds, as the Tribe has not demonstrated
that the Secretary has a mandatory duty to do so. See Sierra Forest Legacy v.
Sherman, 646 F.3d 1161, 1184 (9th Cir. 2011); Monsanto Co. v. Geertson Seed
Farms, 130 S. Ct. 2743, 2756 (2010); Winter, 555 U.S. at 20.
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Sec.

81b. Continuation of contracts with attorneys
containing limitation of time where suits
have been filed.

82. Payments under contracts; aiding in making
prohibited contracts.

82a. Contracts for payment of money permitted
certain tribes; payment for iegai services.

83. Repeaied.

84. Assignments of contracts restricted.

85. Contracts relating to tribal funds or proper-
ty.

86. Encumbrances on lands allotted to appli-

cants for enrollment in Five Civilized
Tribes; use of interest on tribai funds.
Repealed.
False vouchers, accounts, or claims.

SUBCHAPTER I-TREATIES

§ 71. Future treaties with Indian tribes

No Indian nation or tribe within the territory
of the United States shall be acknowledged or
recognized as an independent nation, tribe, or
power with whom the United States may con-
tract by treaty; but no obligation of any treaty
lawfully made and ratified with any such
Indian nation or tribe prior to March 3, 1871,
shall be hereby invalidated or impaired. Such
treaties, and any Executive orders and Acts of
Congress under which the rights of any Indian
tribe to fish are secured, shall be construed to
prohibit (in addition to any other prohibition)
the imposition under any law of a State or po-
litical subdivision thereof of any tax on any
income derived from the exercise of rights to
fish secured by such treaty, Executive order, or
Act of Congress if section 7873 of titie 26 does
not permit a like Federal tax to be imposed on
such income.

(R.S. §2079; Pub. L. 100-647, title III, § 3042,
Nov. 10, 1988, 102 Stat. 3641.)

87, 87a.
88.

CODIFICATION
R.S. § 2079 derived from act Mar. 3, 1871, ch. 120,
§ 1, 16 Stat. 566.
AMENDMENTS

1988—Pub. L. 100-647 inserted sentence at end relat-
ing to State tax treatment of income derived by Indi-
ans from exercise of fishing rights secured by treaties,
Executive orders, or Acts of Congress.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-647 applicable to all peri-
ods beginning before, on, or after Nov. 10, 1988, with
no inference created as to existence or nonexistence or

- scope of any income tax exemption derived from fish-
ing rights secured as of Mar. 17, 1988, by any treaty,
law, or Executive order, see section 3044 of Pub. L.
100-647, set out as an Effective Date note under sec-
tion 7873 of Title 26, Internal Revenue Code.

CROSS REFERENCES

Organization and incorporation of Indian tribes, see
sections 476 and 477 of this title.

§ 72. Abrogation of treaties

Whenever the tribal organization of any
Indian tribe is in actual hostllity to the United
States, the President is authorized, by procla-
mation, to declare all treaties with such tribe
abrogated by such tribe if in his opinion the
same can be done consistently with good falth
and legal and national obligations.

(R.S. § 2080.)
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CODIFICATION

R.S. § 2080 derived from act July 5, 1862, ch. 135, § 1,
12 Stat. 528.

SUBCHAPTER I1-CONTRACTS WITH
INDIANS

§ 81. Contracts with Indian tribes or Indians

No agreement shall be made by any person
with any tribe of Indians, or individual Indians
not citizens of the United States, for the pay-
ment or delivery of any money or other thing
of value, in present or in prospective, or for the
granting or procuring any privilege to him, or
any other person in consideration of services
for said Indians relative to their iands, or to
any claims growing out of, or in reference to,
annuities, installments, or other moneys,
ciaims, demands, or thing, under laws or trea-
ties with the United States, or official acts of
any officers thereof, or in any way connected
with or due from the United States, unless such
contract or agreement be executed and ap-
proved as follows:

First. Such agreement shall be in writing, and
a duplicate of it delivered to each party.

Second. It shall bear the approval of the Sec-
retary of the Interior and the Commissioner of
Indian Affairs indorsed upon it.

Third. It shall contain the names of all par-
ties in interest, tbeir residence and occupations;
and if made with a tribe, by their tribai au-
thorities, the scope of authority and the reason
for exercising that authority, shall be given
specifically.

Fourth. It shall state the time when and
place where made, the particular purpose for
which made, the special thing or things to be
done under it, and, if for the collection of
money, the basis of the claim, the source from
which it is to be collected, the disposition to-be
made of it when collected, the amount or rate
per centum of the fee in all cases; and if any
contingent matter or condition constitutes a
part of the contract or agreement, it shall be
specifically set forth.

Fifth. It shall have a fixed iimited time to
run, which shall be distinctly stated.

All contracts or agreements made in vioiation
of this section shall be null and void, and all

- money or other thing of value paid to any

person by any Indian or tribe, or any one else,
for or on his or their behalf, on account of such
services, in excess of the amount approved by
the Commissioner and Secretary for such serv-
ices, may be recovered by suit in the name of
the United States in any court of the United
States, regardiess of the amount in controversy;
and one-half thereof shall be paid to the person
suing for the same, and the other hailf shall be
paid into the Treasury for the use of the Indian
or tribe by or for whom it was so pald.

(R.S. § 2103; Pub. L. 85-770, Aug. 27, 1958, 72
Stat. 927.)
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CODIFICATION

R.S. § 2103 derived from acts Mar. 3, 1871, ch. 120,
§ 3, 16 Stat. 570; May 21, 1872, ch. 177, §§ 1, 2, 17 Stat.
136.

AMENDMENTS

1958—Par. Second. Pub. L. 85-770 struck out require-
ment that contracts with Indian tribes be executed
before a judge of a court of record.

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu-
merating contractual eiements to be certified to by the
judge.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, empioy-
ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Title 5, Government Organization
and Employees.

CRross REFERENCES

Forfeiture of money received contrary to this section
and punishment by fine or imprisonment, see section
438 of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 81a, 84, 416a,
4501, 458cc, 2701, 2711 of this title; title 18 section 438.

§ 81a. Counsel for prosecution of claims against the
United States; cancellation; revival

Any contracts or agreements approved prior
to June 26, 1936, by the Secretary of the Interi-
or between the authorities of any tribe, band,
or group of Indians and their attorneys for the
prosecution of claims against the United States,
which provide that such contracts or agree-
nments shall run for a period of years therein
specified, and as long thereafter as may be re-
quired to compiete the business therein provid-
ed for, or words of iike import, or which provide
that compensation for services rendered shall
be on a quantum-meruit basis not to exceed a
specified percentage, shall be deemed a suffi-
cient compliance with section 81 of this title:
Provided, however, That nothing herein con-
tained shall iimit the power of the Secretary of
the Interior, after due notice and hearing and
for proper cause shown, to cancei any such con-
tract or agreement: Provided further, That the
provisions of this section and section 81b of this
title shall not be construed to revive any con-
tract which has been terminated by lapse of
time, operation of law, or by acts of the parties
thereto.

(June 26, 1936, ch. 851, § 1, 49 Stat. 1984.)

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employ-
ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§ 1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Title 5, Government Organization
and Employees.

§ 81b. Continuation of contracts with attorneys con-
taining limitation of time where suits have been
filed

Any existing valid contract made and ap-
proved prior to June 26, 1936, pursuant to any
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Act of Congress by any tribe, band, or group of
Indians with an attorney or attorneys for the
rendition of services in the prosecution of
claims against the United States under author-
ity of which suit or suits have been filed, and
which contains a limitation of time for the com-
pletion of the services to be performed may be
continued in full force unless a subsequent con-
tract dealing with the same subject matter has
been made and approved.

(June 26, 1936, ch. 851, § 2, 49 Stat. 1984.)

SECTION REFERRED TO IN O'mmASEcnons
This section is referred to in section 81a of this title.

§82. Payments under contracts; aiding in making
prohibited contracts

No money shall be paid to any agent or attor-
ney by an officer of the United States under
any such contract or agreement, other than the
fees due him for services rendered thereunder;
but the moneys due the tribe, Indian, or Indi-
ans, as the case may be, shall be paid by the
United States, through its own officers or
agents, to the party or parties entitied thereto;
and no money or thing shall be paid to any
person for services under such contract or
agreement, untii such person shall have first
filed with the Commissioner of Indian Affairs a
sworn statement, showing each particular act
of service under the contract, giving date and
fact in detail, and the Secretary of the Interior
and Commissioner of Indian Affairs shali deter-
mine therefrom whether, in their judgment,
such contract or agreement has been coinplied
with or fulfilied; if so, the same may be paid,
and, if not, it shall be paid in proportion to the
services rendered under the contract.

(R.S. § 2104.)

CODIFICATION

R.S. § 2104 derived from act May 21, 1872, ch. 177,
§ 3, 17 Stat. 137.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employ-
ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§ 1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Titie 5, Government Organization
and Empioyees.

CRross REFERENCES

Forfeiture of money received contrary to this section
and punishment by fine or unprisonment, see section
438 of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 18 section 438.

§ 82a. Contracts for payment of money permitted cer-
tain tribes; payment for legal services

Contracts involving the payment or expendi-
ture of any money or affecting any property be-
longing to the Choctaw, Chickasaw, Cherokee,
Creek, or Seminole Tribes of Indians, including
contracts for professional legal services, may be
made by said tribes, with the approval of the
Secretary of the Interior, or his authorized rep-
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§72. Abrogation of treaties

Whenever the tribal organization of any In-
dian tribe is in actual hostility to the United
States, the President is authorized, by procla-
mation, to declare all treaties with such tribe
abrogated by such tribe if in his opinion the
same can be done consistently with good faith
and legal and national obligations.

(R.S. §2080.)
CODIFICATION

R.S. §2080 derived from act July 5, 1862, ch. 135, §1, 12
Stat. 528.

SUBCHAPTER II-CONTRACTS WITH
INDIANS

§81. Contracts and agreements with Indian
tribes

(a) Definitions

In this section:

(1) The term ‘‘Indian lands’’ means lands the
title to which is held by the United States in
trust for an Indian tribe or lands the title to
which is held by an Indian tribe subject to a
restriction by the United States against alien-
ation.

(2) The term ‘‘Indian tribe’’ has the meaning
given that term in section 450b(e) of this title.

(3) The term ‘‘Secretary’” means the Sec-
retary of the Interior.

(b) Approval

No agreement or contract with an Indian tribe
that encumbers Indian lands for a period of 7 or
more years shall be valid unless that agreement
or contract bears the approval of the Secretary
of the Interior or a designee of the Secretary.

(¢) Exception

Subsection (b) of this section shall not apply
to any agreement or contract that the Secretary
(or a designee of the Secretary) determines is
not covered under that subsection.

(d) Unapproved agreements

The Secretary (or a designee of the Secretary)
shall refuse to approve an agreement or contract
that is covered under subsection (b) of this sec-
tion if the Secretary (or a designee of the Sec-
retary) determines that the agreement or con-
tract—

(1) violates Federal law; or
(2) does not include a provision that—

(A) provides for remedies in the case of a
breach of the agreement or contract;

(B) references a tribal code, ordinance, or
ruling of a court of competent jurisdiction
that discloses the right of the Indian tribe to
assert sovereign immunity as a defense in an
action brought against the Indian tribe; or

(C) includes an express waiver of the right
of the Indian tribe to assert sovereign immu-
nity as a defense in an action brought
against the Indian tribe (including a waiver
that limits the nature of relief that may be
provided or the jurisdiction of a court with
respect to such an action).

(e) Regulations

Not later than 180 days after March 14, 2000,
the Secretary shall issue regulations for identi-
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fying types of agreements or contracts that are
not covered under subsection (b) of this section.

(f) Construction

Nothing in this section shall be construed to—

(1) require the Secretary to approve a con-
tract for legal services by an attorney;

(2) amend or repeal the authority of the Na-
tional Indian Gaming Commission under the
Indian Gaming Regulatory Act (256 U.S.C. 2701
et seq.); or

(3) alter or amend any ordinance, resolution,
or charter of an Indian tribe that requires ap-
proval by the Secretary of any action by that
Indian tribe.

(R.S. §2103; Pub. L. 85-770, Aug. 27, 1958, 72 Stat.
927; Pub. L. 106-179, §2, Mar. 14, 2000, 114 Stat.
46.)

REFERENCES IN TEXT

The Indian Gaming Regulatory Act, referred to in
subsec. (£)(2), is Pub. L. 100497, Oct. 17, 1988, 102 Stat.
2467, as amended, which is classified principally to
chapter 29 (§2701 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2701 of this title and Tables.

CODIFICATION

R.S. §2103 derived from acts Mar. 3, 1871, ch. 120, §3,
16 Stat. 570; May 21, 1872, ch. 177, §§1, 2, 17 Stat. 136.

AMENDMENTS

2000—Pub. L. 106-179 amended section generally, sub-
stituting present provisions for provisions which re-
quired agreements with Indian tribes or Indians to be
in writing, to bear the approval of the Secretary, to
contain the names of all parties in interest, to state
the time and place of making, purpose, and contin-
gencies, and to have a fixed time limit to run, and pro-
visions which declared agreements made in violation of
this section to be null and void and which authorized
recovery of amounts in excess of approved amounts,
with one half of recovered amounts to be paid into the
Treasury.

1958—Par. Second. Pub. L. 85-770 struck out require-
ment that contracts with Indian tribes be executed be-
fore a judge of a court of record.

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu-
merating contractual elements to be certified to by the
judge.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employees,
and agencies of Department of the Interior, with cer-
tain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in
the Appendix to Title 5, Government Organization and
Employees.

§81a. Counsel for prosecution of claims against
the United States; cancellation; revival

Any contracts or agreements approved prior to
June 26, 1936, by the Secretary of the Interior
between the authorities of any tribe, band, or
group of Indians and their attorneys for the
prosecution of claims against the United States,
which provide that such contracts or agree-
ments shall run for a period of years therein
specified, and as long thereafter as may be re-
quired to complete the business therein provided
for, or words of like import, or which provide
that compensation for services rendered shall be
on a quantum-meruit basis not to exceed a spec-
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Sec.

190. Sale of plants or tracts not needed for admin-
istrative or allotment purposes.

191. Repealed.

192. Sale by agents of cattle or horses not re-
quired.

193. Proceedings against goods seized for certain
violations. .

194. Trial of right of property; burden 6f proof.

195. Repealed.

196. Sale or other disposition of dead timber.

197. Disposition of dead timber on reservations in
Minnesota.

198. Contagious and infectious diseases; quar-
antine.

199. Access to records of Five Civilized Tribes.

199a. Custody of records; Oklahoma Historical So-
ciety.

200. Report of offense or case of Indian incarcer-
ated in agency jail.

201. Penalties; how recovered.

202. Inducing conveyances by Indians of trust in-

terests in lands.

§§171 to 173. Repealed. May 21, 1934, ch. 321, 48
Stat. 787

Section 171, R.S. §2111, related to imposition of a pen-
alty for sending seditious messages intending to con-
travene a United States treaty or law.

Section 172, R.S. §2112, related to imposition of a pen-
alty for carrying seditious messages intending to con-
travene a United States treaty or law.

Section 173, R.S. §2113, related to imposition of a pen-
alty for corresponding with foreign nations intending
to incite Indians to war.

§174. Superintendence by President over tribes
west of Mississippi

The President is authorized to exercise gen-
eral superintendence and care over any tribe or
nation which was removed upon an exchange of
territory under authority of the act of May 28,
1830, ““to provide for an exchange of lands with
the Indians residing in any of the States or Ter-
ritories, and for their removal west of the Mis-
sissippi;”’ and to cause such tribe or nation to be
protected, at their new residence, against all
interruption or disturbance from any other tribe
or nation of Indians, or from any other person or
persons whatever.

(R.S. §2114.)
CODIFICATION

R.S. §2114 derived from act May 28, 1830, ch. 148, §§7,
8, 4 Stat. 412.

AMERICAN INDIAN POLICY REVIEW COMMISSION

Pub. L. 93-580, Jan. 2, 1975, 88 Stat. 1910, as amended
by Pub. L. 94-80, §§1-4, Aug. 9, 1975, 89 Stat. 415, 416;
Pub. L. 95-5, Feb. 17, 1977, 91 Stat. 13, provided for the
establishment, membership, etc., of the American In-
dian Policy Review Commission, and for investigations,
studies, and a final report respecting Indian tribal gov-
ernment affairs, with the Commission to cease to exist
three months after submission of the final report but
not later than June 30, 1977, and Congressional commit-
tee reports to Congress within two years after referral
to committee of the final report by the President of the
Senate and Speaker of the House.

§175. United States attorneys to represent Indi-
ans

In all States and Territories where there are
reservations or allotted Indians the United
States attorney shall represent them in all suits
at law and in equity.
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§178

(Mar. 3, 1893, ch. 209, §1, 27 Stat. 631; June 25,
1948, ch. 646, §1, 62 Stat. 909.)

CHANGE OF NAME

“United States attorney’ substituted in text for
“United States district attorney’” on authority of act
June 25, 1948. See section 541 of Title 28, Judiciary and
Judicial Procedure.

§ 176. Survey of reservations

Whenever it becomes necessary to survey any
Indian or other reservations, or any lands, the
same shall be surveyed under the direction and
control of the Bureau of Land Management, and
as nearly as may be in conformity to the rules
and regulations under which other public lands
are surveyed.

(R.S. §2115; 1946 Reorg. Plan No. 3, §403, eff. July
16, 1946, 11 F.R.. 7876, 60 Stat. 1100.)

CODIFICATION

R.S. §2115 derived from act Apr. 8, 1864, ch. 48, §6, 13
Stat. 41.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employees,
and agencies of Department of the Interior, with cer-
tain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in
the Appendix to Title 5, Government Organization and
Employees.

“Bureau of Land Management” substituted in text
for ‘‘General Land Office’”’ pursuant to section 403 of
Reorg. Plan No. 3 of 1946, set out in the Appendix to
Title 5, which established the Bureau and transferred
thereto the powers and duties of the General Land Of-
fice.

§177. Purchases or grants of lands from Indians

No purchase, grant, lease, or other conveyance
of lands, or of any title or claim thereto, from
any Indian nation or tribe of Indians, shall be of
any validity in law or equity, unless the same be
made by treaty or convention entered into pur-
suant to the Constitution. Every person who,
not being employed under the authority of the
United States, attempts to negotiate such trea-
ty or convention, directly or indirectly, or to
treat with any such nation or tribe of Indians
for the title or purchase of any lands by them
held or claimed, is liable to a penalty of $1,000.
The agent of any State who may be present at
any treaty held with Indians under the author-
ity of the United States, in the presence and
with the approbation of the commissioner of the
United States appointed to hold the same, may,
however, propose to, and adjust with, the Indi-
ans the compensation to be made for their claim
to lands within such State, which shall be extin-
guished by treaty.

(R.S. §2116.)
CODIFICATION

R.S. §2116 derived from act June 30, 1834, ch. 161, §12,
4 Stat. 730.

§178. Fees on behalf of Indian parties in contests
under public land laws

In contests initiated by or against Indians, to
an entry, filing or other claims, under the laws
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The CHAIRMAN. These are modest measures, and I would hope
that the administration does support them or, if they do not, at
least identify the reasons for not supporting them. '

With that, I welcome the first panel, and would tell everyone
who is testi?ing that all of your written testimony will be included
in the record.

In this committee we use this light system here, and if you could
cgntl:qf your verbal testimony to about 7 minutes, we would appre-
ciate it.

The first panel is Jonathan Orszag, Assistant Secretary and Di-
rector of Policy for the Department of Commerce, and Mike Ander-
son, Deputy Assistant Secretary for Indian Affairs, Department of

the Interior.
We will go ahead and start with you, Jonathan, if you would pro-

ceed.

STATEMENT OF JONATHAN M. ORSZAG, ASSISTANT SEC-
RETARY AND DIRECTOR OF POLICY, DEPARTMENT OF COM-

MERCE, WASHINGTON, DC

Mr. OrszaG. Thank you, Mr. Chairman. My name is Jonathan
Orszag and | am the Director of Policy and Strategic Planning at
the Department of Commerce. In that capacity, I serve as Secretary
Daley’s chief policy advisor, and mr office is responsible for coordi-
nating policy development and implementation for the Department.

It is my pleasure to represent the Secretary today to discuss the
Department’s efforts to assist Native American communities and to
represent the Department’s views on two bills affecting Indian
country that you have introduced.

Today, America’s economy is the strongest in a generation. Un-
fortunately, as you know, the story for our Native American com-
munities is not as bright. While we have made progress in recent
years, there is still more work to do. The unemployment rate is
still too high; the poverty rate is too high; the median family in-
come of Native American families is far below that for all families.
An astonishing 53 percent of Indian homes on reservations do not
gven have a telephone, compared to 5 percent for the entire United

tates.

President Clinton, Vice President Gore, and Secretary Daley be-
lieve strongly in the value that American does not have a person
to waste—or a community that can be left behind. THus, as the
President said in his State of the Union address,

We must do more to bring the spark of private enterprise to every corner of Amer-
ica, to build a bridge from Wall Street to Appalachia, to the Mississippi Delta, to
our Native American communities.

That is why Secretary Daley participated in the announcement
by the President and Vice President of their New Markets Tour—
a tour to these underserved areas—which will hopefully shine the
spotlight on those areas of the country, including Native American
communities, that have not fully benefitted from our economic

rosperity. That is whﬁmthe President held the first-ever White

ouse Conference on nomic Development in Indian Country.
That is also why the Department has geen focused on promoting
economic growth in Native American communities.

Add. 8




Case: 12-56836 06/26/2013 ID: 8682649 DktEntry: 21  Page: 72 of 113

19

I am pleased to tell the committee_that on June 4, the Depart-
ment will open the San Manuel Band of Mission Indians Associate
Office, a satellite office of an Export Assistance Center in Califor-
nia. Assisting local businesses in realizing their export potential,
this Associate Office will be the first ever opened on Native Amer-
ican lands. For your information I have attached a list of programs
and initiatives that the Department has undertaken to help busi-
ness development on Native American reservations.

But despite our efforts and the efforts of the Department of the
Interior, we know we have more to do. Mr. Chairman, you have ad-
vocated increased coordination of our programs to help Native
American communities. Upon review of your recommendation, I am
pleased to tell you that Secretary Daley has decided to hire a sen-
1or advisor to the Secretary who will be responsible for coordinating
all of the Department’s efforts to assist Native American commu-
nities. This person will serve as the point of contact for Indian eco-
nomic development and will work with Commerce bureaus to in-
cli:fgase tribal awareness of the wide array of programs that we
offer.

I would like to turn now to the topic of today’s hearing, S. 613
and S. 614. Since the Commerce Department is not directly af-
fected by S. 613, we will respectfully defer to Interior.

As you know, we have a long history of working with tribes to
promote and foster economic development. However, there remain
many challenges to the ability of tribes to attract outside invest-
ment to stimulate economic development in Native American com-
munities. Therefore the Department supports S. 614 and believes
it is very important to identify Federal laws and regulations that
affect investment and business decisions concerning activities con-
ducted on Indian lands. The Department believes that we would
fulfill the obligations laid out in the bill effectively and efficiently,
as long as the necessary resources are made available. Of course,
we would work closely with the Department of the Interior and
oth?]r relevant Cabinet agencies to achieve the goals contemplated
in the act.

Since the cost of the Authority could be significant, I believe it
is important to emphasize that the Department cannot currently
pzrform the work required by S. 614 within existing funds.

We look forward to working with the committee to find adequate
appropriations within a balanced budget to carry out the task.
hank you again for the opportunity to represent the Depart-
ment and the Secretary’s views, and I would be pleased to respond
to any questions that you may have.

[Prepared statement of Mr. Orszag appears in appendix.)

"The CHAIRMAN, Okay.

Mike, why don’t you go ahead.

STATEMENT OF MICHAEL J. ANDERSON, DEPUTY ASSISTANT
SECRETARY FOR INDIAN AFFAIRS, DEPARTMENT OF THE IN-
TERIOR, WASHINGTON, DC 5 ;

Mr. ANDERSON. Good morning, Mr. Chairman and members of

the committee. I am pleased to present the views of the Depart-
ment of the Interior on both S. 614 and S. 613, a bill amending 26

USC 81.
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As my colleague, Mr. Orszag, has described, the administration
supports S. 614. We appreciate the efforts of the committee in find-
ing tools and ways to increase economic development in Indian
coytynuy. something which the administration has placed a high pri-
ority.

Because the Department of Commerce has explained the views
of the administration on S. 614, let me turn to our testimony on
S. 613, a bill amending section 81.

~We commend the committee for its efforts in reforming the defi-
ciencies in section 81. As you know, section 81 requires the Sec-
retary of the Interior to approve certain contracts by American In-
dian tribal governments and third parties. These contracts involve
payments by tribes for services, in the words of the statute, “rel-
ative to their lands.” Any contract that is subject to section 81 that
is not approved by the Secretary is null and void, and payments
made by the tribe to third garties may be recovered when such con-
tracts are declared null and void.

This statute was passed by Congress in 1871 and was designed,
in part, to prevent unscrupulous attorneys from signing unfair con-
tracts from tribes when t ey filed land claims against the United
States on behalf of the tribe.

In 1871, the level of sophistication, business acumen, and nego-
tiation skills of tribes dealing with non-Indians were light years
away from what they are today. Today, most tribes have a great
deal of experience in negotiating contracts with third parties and
attorneys, and they don’t need the Secretary of the Interior to sec-
ond-guess their decisions.

For that reason, the Department believes that the best answer
to reforming section 81 is to repeal it entirely. Under the current
version of section 81, the definition of contracts “relative to Indian
lands” is overbroad. Since it is overbroad, contracts for the sale of
vehicles to tribes, maintenance of buildings, construction of tribal
government facilities, and even the Furchase of office supplies are
now routinely presented to the BIA for approval. No other govern-
ment is subject to such paternalistic requirements, nor should they
be. Tribal leaders and decisionmakers are not incompetent wards
Fvl}o need Bureau officials telling them that they are not paying a

air price.

We have some technical comments in our written testimony
which we have shared with your staff.

In summary, some of our concerns regarding S. 613 as currently
drafted include the problem that services “relative to Indian lands”
is not defined, just as it was not defined in 1871. At least approval
of routine contracts should be excluded.

Also, the timelines in the bill for automatic approval allow little
time for tribal consultation on whether the deal that the tribes
have bargained for is fair.

Additionally, the section requiring the Secretary to provide for
remedies for non-Indians against the tribes forces the Bureau to

lay an 2ssential role in every contract negotiation in which a tribe
18 invelved. - )

Finally, the Department’s major concerns with the proposed bill
stems from the sovereign immunity provisions of S. 613. There is,
in our opinion, an ample amount of case law that adequately ad-
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dresses the subject of tribal sovereign immunity. The law, as it has
developed and as it exists today, serves as more than adequate no-
tice for anyone contemplating conducting business with an Indian
tribe, that tribes enjoy sovereign immunity from suit in the absence
of a clear and uneglllivocal waiver of immunity. Those seeking to
do business with Indian tribes have the opportunity to protect their
own interests through negotiation of waivers of immunity. Surely,
in the spirit of self-determination, Indian tribes should not be
forced by the United States to negotiate the waiver of their sov-
ereign immunity with those with whom they would conduct busi-
ness. Simply put, the Government should not dictate the waiver of
tribal sovereign immunity as a condition of a tribe’s right to enter
into a contract.

Our written testimony includes further technical comments to S.
613. At this time we are prepared to offer any assistance or answer
any questions that the committee may have.

hank you. _

[Prepared statement of Mr. Anderson appears in appendix.]

The CHAIRMAN. Thank you.

Mr. Orszag, can you expand a little bit on your comments about
the Department hiring a senior advisor? It went by me pretty fast.
What will the duties of that senior advisor to the Secretary be?

Mr. OrszAG. That person’s duties would be to coordinate all our
efforts. We have nine different Bureaus, ranging from NOAA to the
Patent and Trademark Office, to EDA, to the Economic Statistics
Administration, and this person would be responsible for bringing
together all nine Bureaus and ensuring that all our policies are
making sense, and then also in terms of being the point of contact
for members of Native American communities at the Department—
this would be the point of contact. This would be the person that,
if somebody wanted to find out about all the programs that we
offer, they could go to this person. This person will serve as the
senior advisor and would be in the Office of Policy and Strategic

Planning. _
The CHAIRMAN. And that person would report directly to the Sec-

retary?

Mr. ORrszAG. The person is within the Office of the Secretary. I
guess technically they would be reporting to me, but it's sort of a
diagonal to me, and to the Secretary, too.

The CHAIRMAN. And would part of that Serson’s job responsibility
be to also deal with tribes, as I understand you?

Mr. ORSZAG. Yes.

The CHAIRMAN. That won’t be a statutory job, however?

Mr. ORszAG. No; it will not be.

The CHAIRMAN. And what’s to prevent the person, if he doesn’t
want to deal with the tribes, just simply not doing it?

Mr. ORSZAG. I think what would prevent the person from doing
that would be their term of employment.

The CHAIRMAN. Yes; hopefully. -

Having a senior advisor to the Secretary to increase tribal aware-
ness of the Department’s programs—I mean, it sounds _good, but I
need to ask you those questions, but if there is no institutional or .
statutory authority to actually coordinate the programs, it worries
me a little bit. But I guess you just have to take it from a stand- 3
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oint that a person will do the job that you appoint him to do, and
Eo fully he would.

o the administration’s position is that if we make the resources

g;gé?lable, you would support the regulatory reform authority in S.

Mr. ORSZAG. Yes; we would support the bill.

The CHAIRMAN. Okay. _

Mike, in your testimony section 81 impedes economic develop-
ment in Indian country; do I understand you right?

Mr. ANDERSON. That's correct.

The CHAIRMAN. And you would prefer just to repeal it altogether?

Mr. ANDERSON. I‘l‘irght.

The CHAIRMAN. Would that then set in place the accusation that
"we are somehow ducking our trust responsibility, if we repealed
81? Section 81 deals primarily with lands and, as I understand it, .
attorney contracts, too. Is that right.

Mr. ANDERSON. Right, “relative to lands.” The lease statute actu-
ally deals with lands and the lease of lands. In 1870, or perhaps
even in the early 1900’s, that may have made sense because tribes,
as we know, did not have the sophistication to deal with the west-

~ ern world and with business interests. Today, most tribes have had
a long history of negotiating business leases and other attorney
contracts. They have a lot of familiarity. There may be a few tribes
that could use assistance from the BIA, but as a matter of Congres-
sional policy or administration policy, it simply doesn’t make sense
in the modern world. )

We do have other statutes that will continue to ensure the trust
responsibility for land, but section 81 contracts are really contracts {
for things not related—or barely related—to land issues. So it just
doesn’t make sense to us anymore.

In the timeline, the requirement for a review, as we point out in
our testimony, is really hard to define from the statute. Do we look
at the thing to get the best deal for the tribes? Or are we just mak-
ing sure that it’s not unfair.to the tribes? The standard for review
is very unclear, too.

The CHAIRMAN. Well, you've known me for a long time, and I've
always been concerned about some of the exorbitant fees that attor-
neys charge tribes. But the fact of the matter is, if you believe in
sovereignty, they get to make their own mistakes, too, and if the,
want to pay that much—and I think they’re getting ripped o
sometimes, ¥rankly. by some of the tribal attorneys—it’s their deal.
If they want to do it, I guess that's a mistake that we have to allow
them to do.

But your Department agrees that attorney contracts should no
longer be subject to Federal approval?

r. ANDERSON. Right. Actually, in the self-governance law they
are no longer subject under self-governance compacts.

The CHAIRMAN., Are there any other statutes that should be
modified or eliminated to encourage economic development in In-
dian country?

Mr. ANDERSON. At this time we don’t have any other suggestions,
other than section 81. That deals, really, most squarely with our
role in terms of approving business deals. That’s the one that we
would really like to focus on most, specifically.

R I S A S — I —————
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The CHAIRMAN. Okay. Well, if you have others that you
could share with the committee, I would certainly appreciate that,
and I think the other members would, too.

Okay, I thank you. I have no further questions and I appreciate
your appearing.

The CHAIRMAN. The second panel will be David Tovey, Executive
Director of the Confederated Tribes of the Umatilla Indian Res-
ervation, and Dennis Horn of Holland and Knight Law Offices.

Mr. Tovey, if you would like to go ahead and start? The same
deal. You can submit all of your written testimony, and we can
probably give you about 7 minutes to summarize.

STATEMENT OF DAVID TOVEY, EXECUTIVE DIRECTOR, CON-
FEDERATED TRIBES OF THE UMATILLA INDIAN RESERVA-
TION, PENDLETON, OR, ACCOMPANIED BY DANIEL HESTER,
ESQUIRE, LEGAL COUNSEL G

Mr. Tovey. Great. Thank you, Mr. Chairman, good morning.

My name is Dave Tovey, and I welcome the opportunity to

resent testimony on behalf of the Confederated Tribes of the

matilla Indian Reservation. We are located in northeast Oregon.
I &m here to focus my testimonty' on S. 613 before this distinguished
committee. I am here on behalf of our Chairman, Antone Minthorn,
:o!::'d is the Chairman of our Board of Trustees, our governing

Currently and for the past K::r I have served as the Executive
Director for the Umatilla Tribes, and prior to that, for about 10
years, I was the Director of Economic and Community Develop-
ment for our tribe, and for the past 4 years, and currently, I serve
as the President of the Affiliated Tribes of Northwest Indians Eco-

nomic Development Corporation.
As I said, I've been involved with the tribe for about 12 years.

Our tribe has in the last 4 years undergone quite a massive devel-

o;ilment in financing and development of our Wildhorse Resort,

which includes a casino, a 100-room hotel, an 18-hole championship
olf course, a 100-alif RV park, and, just as of last August, our
amastslikt Cultural Institute. That was about $18 million.

Also appearing with me is Daniel Hester, who has served as the
tribe’s legal counsel for the past 15 years. Mr. Chairman, he comes
from your home State of Colorado; and in spite of earlier com-
ments, he is cheap and aﬁ'ordable—-{i.aughter.]

really productive.

Mr. Chairman, you introduced S. 613 to amend 25 U.S.C. 81 so
as to encourage tribal economic development, to eliminate excessive
and unproductive bureaucratic oversight of tribal decisions, and to
provide for disclosures on tribal sovereign immunity. The CTUIR is
generally in agreement with the objectives of S. 613.

We have had considerable experience with Section 81 aggrovals
in recent years. As I said, since 1995, we have had to do 33 sepa-
rate documents receiving either outr'x’ht section 81 approvals, or
section 81 accommodation approvals. As a result of our experience,
the CTUIR has concerns regarding section 81 as currently written.
There are basically three concerns. ) )

There is uncertainty-about what transactions require Section 81

approval,

Add. 13
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The section 81 approval process increases the transactional costs
associated with the development and financing of tribal enter-

prises.
And finally, guite honestly, there is a lack of adequately trained
and experienced BIA personnel to provide meaningful review of fi-
nancial documents during the J:rocess.

With these concerns in mind, we would like to offer the following
comments.

No. 1, the CTUIR wholeheartedly aFrees with the amendment to
section 81 that eliminates the need for BIA approval of contracts

that trites enter with their own legal counsel. This change is long
overdue, and of course, we feel like we can make that selection on
our own.

No.' 2, S. 613 would create a new subsection (b) that would im-
Eose timelines on Secretarial approvals under section 81. While the

TUIR agrees that timelines for Secretarial action are essential,
we believe that the 90-day period is a little too long. We would like
to see that shortened to 30 days. Furthermore, the CTUIR suggests
that the time period for the Secretary to inform a tribe of their in-
tent to review an agreement that the tribe has stated is not subject
to section 81 review should be reduced from 45 to 30 days. Of
course, many times in a commercial setting, in business dealings,
time is of the essence, and a prolonged perioci of Federal review can
gllcrease transaction costs or, even worse, render a project infeasi-

e.
We would like to submit a letter from the Portland Area Office,
from Portland Area Director Stan Speaks, that suggests a similar
kind of 1-month turnaround on these kinds of approvals.

No. 3, the CTUIR urges the committee to revise S. 613 to provide
that Secretarial determinations regarding whether section 81 ap-
proval is required for a particular agreement to be binding so as
to remove uncertainty regarding Section 81 application to any
agreement or transaction. I guess what we’re saying is that we
would like to make it clear that when the Secretary determines
that Section 81 approval is not required—whether that determina-
tion is made by action or inaction—such determination is binding
upon the Earties to the agreement. By providing certainty on this
issue—and of course, it’s that certainty that our investment part-
ners, banks, and others, are looking for—unnecessary transactional
costs and potential loss of business opportunity can be avoided.

No. 4, S. 613 also imposes a requirement that any tribal agree-
ment subject to section 81 approval must address tribal sovereign
immunity in the agreement in order to receive section 81 approval.
The IR sees no need for these requirements in section 81. In
our experience, the parties that we have dealt with are fully and
completely aware of tribal sovereign immunity. If the objective of
S. 613 is to put lenders and other contracting parties on notice re-
garding the existence and potential consequences of tribal sov-
ereign immunity, our experience clearly indicates that no such no-
tice 1s required.

No. 5, the CTUIR believes that S. 613 would benefit the section
81 review and approval process by further clarifying what agree-
ments section 81 applies to. While S. 613 contains sugaecnon (cX3),
which authorizes the Secretary to issue guidelines for identifying
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which gﬁreements section 81 does not apply to, we believe it would
be useful to clarify the statutory language in the first paragraph
of section 81 that requires section 81 approval for any tri al a
ments that are “relative to tribal lands.” And, of course, consider-
able time is spent trying to determine what that applies to as far
as our lands, workiFE through that ambiguous language.

Therefore, the R urges that section 81 approval only be re-
quired for tribal agreements that involve a contracting party re-
ceiving some possessory interest in tribal lands, such as an ease-
ment or lease.

Finally, the CTUIR urges that the committee recognize the im-
Fortance of providing adequate BIA funding for the hiring of quali-
ied personnel to provide meaningful section 81 review of the com-
mercial and financial agreements that the tribes are increasingly
entering. Of course, with recent reductions in BIA staffing at the
Agency and Area Office level, the tribes’ experience demonstrates
that the BIA does not have sufficient staff to provide a timely and
meaningful section 81 review. We have had tremendous coopera-
tion—and we would like to note that—in the past 5 years of our
economic development efforts with the Director of the Portland
Area Office, Stan S s, and with the Umatilla Agency Super-
intendent, Phil Sanchez. We know that the expansion of tribal eco-
nomic development initiatives and meaningful review of increas-
ingly sophisticated tribal financial and commercial ments will
require additional professional expertise in the BIA field offices.

so attached to my testimony is a letter from Jesse Smith. He
is Vice President of Seattle Northwest Securities, and they served
as the underwriter for our $17 million bond issuance, which more
or less refinanced all the initial loans for our Wildhorse Resort de-
velopment. And I believe Mr. Smith’s letter, from a lender’s per-
spective, supports many of our points.

Again, in closing, we would applaud the committee’s leadership,
and particularly yours, Mr. Chairman, in advancing these initia-
tives. I will close there.

[Prepared statement of Mr. Tovey appears in appendix.]

The CHAIRMAN. Okay. Thank you.

Mr. Horn, why don’t you go ahead.

STATEMENT OF DENNIS HORN, ESQ., LAW OFFICES OF
HOLLAND AND KENIGHT, WASHINGTON, DC

Mr. HORN. Thank you, Mr. Chairman. My name is Dennis Horn.
I am an attorney in the law firm of Holland and Knight. For the
t 2 years I have been involved in managing the District of Co-
E::zila’s regulatory reform project for the Washington, DC Control
ard.

Before we started, Mr. Chairman, Mr. Tovey asked me why
somebody who knows a lot about the District of Columbia would be
testifying about regulatory reform for Indians, and it's a very good
question. I think the answer is that there’s a very close correlation
between bureaucratic red tape and jobs, We found in the District
of Columbia that businesses wanted to be here if you could elimi-
nate the hassle of them doin%:heir jobs and creating jobs. The reg-
ulatory reform project in the District of Columbia is all about creat-
ing jobs in the District of Columbia. Hopefully, that will be of some

Add. 15
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APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF MICHAEL ANDERSON, DEPUTY ASSISTANT SECRETARY—
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, WASHINGTON, DC

Mr. Chairman and members of the committee, I am pleased to be here today to
present the views of the Department of the Interior on 8. 613, a bill providing for
amendments to Section 2108 of the Revised Statutes (25 U.S.C. Sec. 81).

We commend the committee for its interest and efforts in reforming the defi-
ciencies of Section 81. As are aware, Section 81 provides for Secretarial ap-
{»mval of certain contracts by and between Indian tribes and third parties. Due to

he many uncertainties that attend compliance with Section 81, we oppose S. 613
which would amend the section. Instead, we are prepared today to advocate for the
repeal of the statute. In the event Congress chooses to amend Section 81 rather
than repeal the provision, we would encourage the committee to amend the statute
in a different manner than the one proposed in S. 613.

1 would like to take a few minutes to review the history of Section 81 and provide
some information on the complications inherent in enforcing it. This icular law
is one of a series of statutes designated as 25 U.S.C. Sec. 81-88, found under the
statutory heading, “Subchapter II-Contracts with Indians.” Included in this sub-
chapter are some laws which are almost certainly obsolete, due to their express rela-
- tion to contracts in effect in 1936, that is, sec. 81a and 81b. Other laws relate only
to contracts involving money or property of the Choctaw, Chickasaw, Cherokee,
Creek, or Seminole Tribes or their members, that is, sec. 82a and 86. What remains,
sec. 82, 84, 85, and 88, should generally be considered in connection with Section

81.

It is probably safe to say that of all the individuals conducting business in Indian
country today, no one is entirely comfortable in attempting to eomrly with 25 U.S.C.
Sec. 81. It is extremely difficult even to determine when this law aprlieu. Even
when it does apply to a particular agreement, it isn’t clear what criteria the Depart-
ment should look at in determining whether to approve or disapprove the
ment. For example, it is unclear whether we should review the ment to deter-
mine whether it is not unfair to the tribe or whether it is in the best interest of
the tribe. The latter requires the. Department to question the tribe's business judg-
ment. We do not believe that it is appropriate for the BIA to be second guessing
the decisions of tribes and their consultants over business decisions made by the
tri

ibes.
In essence, Section 81 requires that all contracts involving payments by tribes for
services relative to their lands must be approved by thrschr:hry of LI{e Interior.
Any contract that is subject to the provisions of Section 81 and is not approved by
the Secretary is null and void.mpdmlrypurpomof&cﬁon 81 was to ensure
that tribes were not hmnﬁtahn advantage of by attorneys filing claims on behalf
of the l.ribuﬁ-lnn the United States for the taking of tribal lands. For decades,
the BIA applied Section 81 solely to the approval of attomey contracts with tribes.
. However, in the early 1980’s with the advent of gaming on Indian lands, the scope
of Section 81 began to change.
(81)
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Many non-Indian gaming operators signed management agreements with tribes to
operate gaming enterprises on tribal lands. Disputes arose between some of the
tribes and their gaming operators. Ultimately, in litigation over the management
contracts, the the«ng’e‘t:l]at the contracts were void because they had not been ap-
proved pursuant to Section 81 was asserted. The Department’s Office of the Solicitor
issued an opinion that Section 81 applied only to the approval of attorney contracts
and, therefore, the gaming management contracts did not require approval by the
Secretary. The Seventh Circuit Court of Appeals in Wisconsin Winne Business
Comm. v. Koberstein, 762 F.2d 613 (1985) disagreed. It found that the management
agreement at issue in that case involved a payment by the Winnebago Tribe for the
manager’s services and gave the gaming manager the absolute right to use tribal
land during the term of the management agreement. The court found that this right
to exclusive use was “relative to tribal lands,” that the contract was subject to &&
tion 81, and since it had not been approved by the Secretary (even though the Sec-
retary had, in fact, said the contract needed no approval), that the contract was
void. At least one other circuit has followed the Seventh Circuit Court’s lead. See
AK. Management Co. v. San Manuel Band of Mission Indians, 789 F. 2d 785 (9th
Cir. 1986); Barona Group of the Capitan Grande Band of Mission Indians v. Amer-
ican Management and Amusement, Inc., 840 F.2d 1394 (9th Cir. 1987). The result
has been that virtually everyone wishing to conduct business with an Indian tribe
now demands a Section 81 approval of their contracts because of the uncertainty
of the precise meaning of “relative to tribal lands.”

Contracts for the sale of vehicles to tribes, maintenance of buildings, construction
of tribal government facilities, and even the purchase of office supplies are now rou-
tinely presented to the BIA for review and approval. Even though many of these
contracts are clearly not subject to Section 81, assurances by the Department are
of little value since the Department’s earlier opinion has been rejected in the
Koberstein case and the consequences for not having an approved contract are ex-
treme. If a contract is subject to Section 81 and is not approved by the Secretary
any citizen can bring a suit challenging the contract (this citizen suit provision of
Section 81 has in recent years been somewhat limited by the courts) and if the con-
tractor loses, all monies paid by the tribe to the contractor are refunded to the tribe
while all benefits (that is, vehicles, buildings et cetera) of the contract(s) to the tribe
are forfeited by the contractor. In addition, there are criminal penalties for violation
of Section 81 in Title 18 of the United States Code. )

Although there may have been good reason for such legislation in the 1870's, most
of those reasons no longer exist todag. Tribes are encouraged through the contract-
ing and comai)acting provisions of Public Law 93-638 to make decisions and decide
their political and economic futures for themselves, Public Law 93638, in fact, has
an express provision waiving the applicability of Section 81 in certain cir-
cumstances. 25 U.S.C. Sec. 4501(bX15) and 458cc (hX2). However, because the
Bureau’s 12 Area Offices and the Solicitor’s Regional and Field Offices apply Section
81 differently as a result of the uncertainly over the precise scope o tion 81
tqaused by decisions of various courts of appeals, these provisions have had little ef-
ect.

S. 613 proposes to remedy many of the deficiencies of Section 81 noted here today.
In our opinion, however, the best remedy would be to repeal the statute, In the al-
ternative, we would suggest amending the statute in & manner which clarifies the
type of transactions for which Section 81 approval is required. For example, the
statute should be, amended to clarify that contracts for matters such as the sale of
vehicles or office supplies to tribes or routine maintenance contracts, would no
lo:ger require BIA approval.

ne of our primary concerns with S. 613 lies with the bill’s failure to define the
meaning of the phrase “services related {o their lands” found in the current lan-
guage of Section 81. Should Section 81 not be repealed, ‘a definition explaining this
phrase would eliminate many of the problems encountered in interpreting the stat-
ute as it exists today. Indeed, simply defining this phrase would eliminate the need
for most of the revisions to Section 81 proposed in S. 613.

We find the proposed timelines found in S. 613 objectionable because they do not
allow sufficient time to permit consultation between tribes-and_the Department in
order to facilitate contracts that are more protective of tribal interests. These
timelines would work to allow otherwise illegal contracts that are not in the best
interest of a cular tribe to be ratified simply because the review process ex-
tended beyond the time limitations set forth within this bill. We also note that ap-

'F:oaval of an agreement under Section 81 may require compliance with crosscutting

eral statutes. The possible need for such compliance also argues agminst ap-
proval occurring within the timelines set forth in the bill.
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Another of the Department’s magor concerns with the proposed bill stems from the
sovereign immunity provisions of 3. 613. There is, in our opinion, an ample amount
of case law that adequately addresses the subject of tribal sovereign immunity. The
law, as it has developed and as it exists today, serves as more than adequate notice
for anyone contemplating conducting business with an Indian tribe that tribes enjoy
sovereign immunity from suit in the absence of a clear and unequivocal waiver of
immunity. Those seeking to do business with Indian tribes have the opportunity to

rotect their own interests through the negotiation of waivers of immunity. Surely,
in the spirit of self-determination, Indian tribes should not be forced by the United
States to negotiate the waiver of their sovereign immunity with those with whom
they would conduct business. Simply put, the government should not dictate the
waiver of tribal sovereign immunity as a condition of a tribe’s right to enter into.
a contract. The, Department also objects to the provision requiring the Secretary to
protect non-Indians by ensuring that they have remedies against a tribe. This provi-

sion would not only place the | tary in a conflict of interest, but would also force
the Bulrge%u to play an essential role in every contract negotiation in which a tribe
is involved.

This concludes my prepared statement on S. 613. I will be happy to answer any
questions you may have.

PREPARED STATEMENT OF MICHAEL ANDERSON, DEPUTY ASSISTANT SECRETARY—
INDIAN AFFAIRS DEPARTMENT OF THE INTERIOR, WASHINGTON, DC

Good morning, Mr. Chairman and members of the committee. I am here today to

rovide the Department of the iaterior's position on 5. 614, which provides for regu-
atory reform in order to stimulate investment, business and economic development
on Indian reservations. We support S. 614.

As many of you on this committee know, life on most Indian lands is hard. There
is widesTmad unemployment, poor health, substandard housing and associated so-
cial problems which can be directly related to a lack of opportunities on Indian res-
ervations. Research has shown that when business and economic development og-

rtunities appear in Indian country, these conditions and the resulting social prob-
ems tend to decrease.

With budgetary constraints severely limiting the availability of Federal fundin
for social and governmental programs, tribes nationwide must e more self-suf-
ficient and focus their attention on developing their own economic growth to meet
their community’s needs.

Some tribal communities have flourished as a result of tribal gaming and other
commercial business ventures. However, these examples are stilF scarce and most
Indian communities remain impoverished, separate and distinct entities. Economic
prosperity doesn’t necessarily cross reservation borders any more than it does in
urban areas where affluent and poor communities exist side-by-side.

On August 6, 1998 the administration held the first. White House Conference on
Indian Economic Development. At this conference, President Clinton directed the
Departments of the Interior and Commerce, and the Small Business Administration
to collaborate and develop, in- consultation with other interested ‘parties that in-
cludes tribal governments, a strategic plan for coordination of existing Federal eco-
nomic development initiatives for American Indian and Alaska Native communities.
Following this conference, agencies coordinated and developed a number of aggres-
sive goals to increase business opportunities in Indian country, expand economic op-
portunities for tribes and individual Indians, and to encourage the non-Indian pri-
vate sector communities to seek tribal business ||§»artners. The conference was an un- -

ualified success and it is our challenge to see that the goals are achieved. Recently,
the President and Vice President announced their New Markets Tour, which will
highlight the administration’s FY2000 budget proposals that will help generate new
markets in economically distressed communities, including Indian country.

The proposed activities considered in S. 614 seek to remove obstacles to invest-
ment, stimulate business development, and create wealth on Indian reservations.
We understand that an entity composed of 21 members would direct these efforts.
Of these 21 members, 12 will represent Tribes from the Areas served by the Bureau
of Indian Affairs [Bh{]. An integral component in any comprehensive national effort
must be tribal involvement and support. Representatives from each of BIA's 12
areas would provide for such involvement. :
_We recommend that the committee allow for the BIA to be represented as an ac- 3
tive icipant in this new authority. The BIA established the Office of Economic 3
Development to coordinate, facilitate, improve and increase economic opportunities
in Indian country. This office continues to work on addressing those related issues,
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Mr. CAMPBELL, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 613]

The Committee on Indian Affairs, to which was referred the bill
(S. 613) to encourage Indian economic development, to provide for
the disclosure of Indian tribal sovereign immunity in contracts in-
volving Indian tribes, and for other iurposes, having considered the
same, reports favorably thereon with an amendment in the nature
of a substitute, and recommends the bill as amended do pass.

PURPOSE

The purpose of S. 613, as amended, is to replace the provisions
of the Act of May 21, 1872, Section 2103 of the Revised Statutes,
found at 25 U.S.C. §81 (Section 81) to clarify which agreements
with Indian tribes require federal approval, to specify the criteria
for approval of those ments, ancr to provide that those agree-
ments covered by the include a provision either disclosing or
addressing tribal immunity from suit. S. 613 also amends the In-
dian Reorganization Act of 1934 and § 81 to eliminate any statutory
requirement for federal review of tribal contracts with attorneys.

BACKGROUND

The federal government is the legal trustee for Indian lands. As
a result, thesegla.nds may not be sold or leased except in a manner
consistent with federal law. In addition, an 1872 statute, Section
2103 of the Revised Statutes, found at 25 U.S.C. § 81 requires fed-
eral approval of agreements “relative to” Indian lands owned by a
tribe or “Indians not citizens of the United States.” Section 81 in-

69-010
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cludes a list of technical requirements for such agreements and
provides that any agreement that does not coz;form w1th its re-
uirements is null and void and all amounts paid by a tribe or on

e tribe’s behalf are to be disgorged. Finally, the statute author-
izes parties to bring suit to enforce the statute “in the name of the
United States in any court of the United States, regardless of the
amount in controversy.” )

Enacted in 1872, Section 81 reflects Congressional concerns that
Indians, either individually or collectively, were incapable of pro-
tecting themselves from fraud in the conduct of their economic af-
fairs.! As explained by the Supreme Court: “The early legislation
affecting the Indians has as its immediate object the closest control
by the government of their lives and property. The first and prin-
cipal need then was that they should be shielded alike from their
own improvidence and the spoliation of others * * *”2 The Indian
Reorganization Act of 1934 (IRA) represented a fundamental break
with this policy. As the Supreme Court explained: “The intent and
purpose of the [IRA] was ‘to develop the initiative destroyed by a
century of oppression and paternalism.’”3 The IRA’s sponsor in the
Senate, Senator Burton Wheeler characterized the pi of
the IRA: “[It] seeks to get away from the bureaucratic control of the
Indian Department, and it seeks further to give the Indians the
control of their own affairs and of their own property; to put it in
the hands either of an Indian council or in the hands of a corpora-
tion organized by the Indians.”4

Indian tribes, their corporate partners, courts, and the Bureau of
Indian Affairs (BIA) have struggled for decades with how to apply
Section 81 in an era that emphasizes tribal self-determination, au-
tonomy, and reservation economic development.

Although the TRA did not explicitly amend Section 81, it was
soon apparent that the two laws were based on fundamentally in-
consistent principles. This left those concerned with tribal trans-
actions with the difficult task of reconciling an 1872 statute that
sought to protect Indian tribes by imposing extensive federal over-
sight with a 1934 Act intended “to disentangle the tribes from offi-
cial bureaucracy.” 5
A 1952 Opinion by the Department of Interior’s Office of the So-
licitor represents one attempt to reconcile these two statutes.® The
opinion addresses two separate transactions by two different tribal
entities. Although both entities were organized pursuant to the
RA, one entity traced its authority to a tribal corporation char-
tered under Section 17 of the IRA (25 U.S.C. §477), while the other
was organized under an IRA constitution pursuant to Section 16 of
the IRA (25 U.S.C. §476). With respect to the Section 17 corpora-
tion, the Solicitor pointed out that the IRA allowed the Secretary
to grant charters that authorized Indian tribes to mortgage or lease

. 1The legislative history reveals that Congress enacted this statute because of concerns about
individuals retained by tribes to assert claims on their behalf. See In re United States ex rel.
Hall, 825 F. Supp. 1422, 1431-2 (1993), affd 27 F.3d 572 (8th Cir. 1994).

P L T R S

ro e v. Jones, 8. 3 , quoti A . No. 1804, 7
Cot R O e e
. & , QuUO . . 11125.
8]d. at 153. oo "

& Contracts for the Emplo t of M. ers of Indian Tribal E rises, Opinio So-
licitor, February 14, 1952 (M-36119). ¢ = moEa.. .
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tribal lands for any period up to 10 years. Thus, the Solicitor rea-
soned that the Secre could “grant to the tribe freedom to make
contracts without complying with the requirements prescribed in
[Section 81).”

The Solicitor reached this conclusion even though Section 17 pre-
cluded the Secretary from granting to the tribe incidental corporate
powers which are “inconsistent with the law.” The Solicitor inter-
preted this phrase very restrictively, to include only those “powers
which cannot lawfully be given to any corporation, non-Indian or
Indian.” This interpretation was consistent with the purpose of in-
corporation, which was characterized by the Solicitor as “the means
for the conduct of business activities in a business-like way. * * *”
Having concluded that nothing in Section 17 prohibited the Sec-
retary from freeing a tribal corporate entity from the dictates of
Section 81, the Solicitor then concluded that a provision author-
izing the tribe to enter into land leases of up to ten years and con-
tracts of up to $5,000 per year, without BIA review, should be in-
terpreted as such an exemption.?

evertheless, the Solicitor opined that Section 81 was applicable
to a farm manager’s contract with an Indian tribe organizedp pursu-
ant to Section 16. The Solicitor explained that in addition to the
powers which were explicitly to be vested in the tribe under Section
16, the tribe retained “ wers vested * * * by existin? law.”
The Solicitor then stated: “We do not find here any grant of power
to make contracts without regard to the requirements [Section 81].”
This conclusion deviates from the Solicitor’s long-standing practice,
which continues to this day, of interpreting the IRA as a codifica-
tion rather than the source of tribal authority.® Hence, it is sur-
prising that the Solicitor would look to the Section 16 for a “grant”
of authority.

In fact, the Solicitor recognized that the IRA “was intended to
make a new point of departure in the relations between the tribes
and the Government,” but reasoned that a repeal by implication
was disfavored. Certainly Section 16 did not explicitly exempt the

It is worth noting that the actual Section 17 corporate charter under consideration in the
1952 opinion was granted to the Minnesota Chi Tribe. However, the agreement which was
under consideration (and found not to reguire ion 81 approval) was an agreement between
a non-Indian and the Grand Portage B “one of the constituent bands of the Minnesota Chip-
?ewa Tribe.” 'Ihus, it would seem to follow that any tribe with Section 17 corporation could con-
er similar authority on any of its subordinate economic entities, at least up to the extent of
a.n'yunui.it.iummntainedin ts corporate charter.

Finding that Section 81 was inapplicable to the Section 17 contract was consistent with the
longstanding principle that federal laws, including the IRA, are not the source of tribal author-
ity.

Each Indian tribe begins its relationshi an with the Federal Government as a sovereign

,reﬁnizedassmhinmty legislation. The powers of sovereignty have

mlimi from time to time by special treaties and laws designed to take from the

Indian tribes control of matters which, in the judgment of Congress, these tribes could

no longer be safely itted to e. The statutes of Congress, tﬁeﬂ, must be exam-

ined to determine the limitations of tribal sovereignty rather than to determine its

T s B e (00 Siatiny Sstagny Coms

sovereignty, re proper. wi cal Y, v
vested in any Ind:gn tribe or h'ibalp::umﬂ'by existing law."—Powers of Indian m
55 Interior Decision 14 (October 25, 1934) (emphasis supplied).

However, Mni Section 81 to the farm er’s contract apparently disregards an equally
im :ap’;gm:ip articulated in the samlen?.ggﬁ- opinion: “The acts of Congress which appear
to limit the ofanlndimhibemmt]mbemdu]yutendedbydnub_tﬁ%lm. An-
other exam whmthisimgutsntpmmi’ e may have been disregarded is Yavapai-Prescott
Indian Tribe v. Watt, 707 F.2d 1072 (lBﬂS?(Semtaxial approval needed to both approve and
terminate lease).
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contract at issue from Section 81, but neither did Section 17 of the
IRA. In addition, the Solicitor pointed out that it would be “unsafe”
to assume that Section 81 was inapplicable because the failure to
comply with its requirements would subject the contracting party
to a fine and the loss of any benefit conferred upon the party by
the tribe. Again, the same risk applies to contracts with section 17
corporations and counsels in favor of assuming that Section 81 ap-
plies to those contracts. )

The Solicitor’s decision represents an attedeFt to reconcile two
statutes that derive from two fundamentally different eras with lit-
tle guidance from Congress on how these statutes were to be har-
monized. The opinion also freed at least some Indian tribes from
the onerous requirement of obtaining federal approval for a poten-
tially vast array of contracts.? Nevertheless, a number of problems
remain unresolved. For example, until 1991, Section 17 charters
were only granted by the Secretary after a vote of a tribe’s mem-
bership. Second, the Solicitor’s 1952 opinion did not provide any
guidance concerning the appropriate reach of Section 81’s applica-
tion to agreements “relative to Indian lands.” Even where there is
no question that Section 81 applies to an ent, it provides no
standards for the BIA to apply when deciding whether to approve
a proposed agreement.10 In addition, as the tribal transactions be-
came increasingly more complex, the BIA often lacked the re-
sources or expertise necessary to adequately review proposed con-
tracts.

As federal policy increasingly emphasized tribal-self-determina-
tion by reducing or eliminating federal review of tribal decisions,
Congress has both directly and indirectly addressed concerns about
Section 81. For example, in 1958, Congress removed a provision
from Section 81 which required the execution of these agreements
in the presence of a judge.l?

More recently, Congress explicitly cited problems with Section 81
review of management agreements as a justification for enacting
the Indian Mineral Development Act of 1982, P.L. 97-382:

[Tlhe approval procedure for non-lease ventures under
Section 81 requires a rather cumbersome case-by-case
analysis to determine whether the document submitted for
approval is a service agreement within the purview of the

9 Another Solicitor’s Opinion recognized that an Indisn tribe could organize its political insti-
tutions under Section 16 of the IRA and still obtain a Section 17 charter for purposes of con-
ducnﬂusmeas, Separability of Tribal Organizations Organized Under Sections 16 and 17 of
the L 65 Interior Dec. 483 (November g 1958).

91n one case where a private party sought judicial review of a decision under Section 81,
the United States argued that E‘udidal review should be unavailable because the Act did not con-
tain sufficient standards to the court to determine how the Act should be applied to the
case.

As an alternate basis on which to affirm the district court(’s decision to dismiss], the
government asserts that “review [of Interior Department decisions under 25 U.S.C. §81]
is not to be had [because] the statute is drawn so that a court would have no meaning-
ful standard against which to judge the a nc&miu of discretion.” Stock West Cor-
poration v. Lujan, 982 F.2d 1389, 1399-1400 (1993) (Emphasis supplied, internal
quotation to Heckler v. Chaney, 470 U.S, 821, 830 (1985)).

Obviously, if the government takes the position that Section 81 provides courts with no discern-
ible standards for applying the statute, tribes and their (potential) partners are similarly at a
loss to determine how whether the Act will be applied. Such uncertainty is anathema to
reservation deve ent.

11Pyblic Law 85-770.

Add. 22



Case: 12-56836 06/26/2013 ID: 8682649 DktEntry: 21  Page: 86 of 113

5

1938 act, or an interest in land within the purview of the
Indlan Non-Intercourse Act (R.S. 2116; 25 U.S.C. 177). [In
addition], with the proliferation and hybridization of non-
lease ventures, it is increasingly difficult to make the de-
termination described. Without clarification of the Sec-
retary’s authority for approval of existing ventures, be-
cause of the confusion concerning the Secretary’s authority
to approve non-lease ventures, the Department is reluctant

to a oprove a number of proposed agreements which are
pen :
More general relief was provided by Co ss in 1990 when it
made several changes to Section 17 of the Public Law 101-

301 amended the IRA by eliminating the requirement for a res-
ervation-wide plebiscite before the Secretary of Interior could con-
fer a corporate charter pursuant to Section 17. In addition, it au-
thorized section 17 tribal corporations to lease Indian lands with-
out Secretarial approval for up to 25 years.13 As enacted the IRA
limited such leases to 10 years.

In addition, the Tribal Self-Governance Act, established as a
component of the Indian Self-Determination and Education Assist-
ance Act,'* makes Section 81 inapplicable to participating Indian
tribes during the terms of their participation in Self-(gaovemance.lﬁ
These Indian tribes are also exempt from any requirements under
either 25 U.S.C. §81 or §476 to submit attorney contracts for fed-
eral approval.

While these laws have allowed some Indian tribes to engage in
business transactions without needing to conform with require-
ments that were intended to shield them from “their own improvi-
dence and the spoliation of others,” it left Section 81’s core provi-
sions intact. As a result, neither tribes, their partners, nor the BIA
could predict with any certainty whether a court might ultimately
conclude that a transaction was void because it was not approved
pursuant to Section 81. The risk that a court might make such a
conclusion was exacerbated by severity of the penalty for non-
compliance borne by the party contracting with the tribe.

For example, in 1985, in Wisconsin Winnebago Business Com-
mittee v. Koberstein, 726 F.2d 613 (7th Cir. 1985) the United States
Court of Appeals for the 7th Circuit ruled on the applicability of
Section 81 to a five-year agreement with a corporation “to assist
the [tribal business committee] in obtaining financing, construct,
improve, [develop], manage, operate and maintain [specified tribal
lands] as a facility for the conduct of bingo games. * * *” The pro-
posed agreement was submitted to the BIA Area Office and the De-
partment of Interior Field Solicitor. The Solicitor determined that

12H.R. Rep. No. 746, 97th Cong., 2nd. Sess. 19582. :

18 As passed by the Committee, 8. 613 would eliminate the basis in federal law for Secretarial
review or approval of a number of contracts and agreements. As a question of tribal law, how-
ever, Section 17 charters, tribal constitutions, or tribal by-laws may include terms that require
Secretarial approval of agreements. In addition, some of these documents may require Secre-
tarial approval of any amendments to those organic documents. There is no reason to assume
that the does not possess the authority to approve duly authorized amendments to
such documents. Certainly S. 613, P.L. 101-301, and the demonstrate a clear Congressional
poll?infavorofreduuns' federal review of tribal decisions and agreements.

4P L. 93-6388, 25 U.S.C. 450 et sai.

1525 U.S.C. §458cc(h)(2) and §4501(b)15).
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Section 81 did not apply to the agreement. Nevertheless, the Court
of Appeals ruled that it did.1® ) _

The Koberstein case concerned an Indian tribe’s attempt to pre-
vent the operation of a bingo facility run by an individual who
failed “to disclose the potential conflict of interest between his du-
ties as tribal attorney and his position as president of the [bingo
management companyl.” Thus, it is not surprising that the court
ruled that the agreement was void. In its defense, the company
sought to a.lg:e that Section 81 should be interpreted in light of
subsequent Congressional enactments that limit federal review of
tribal decisions and encourage tribal economic development. For ex-
ample, the Supreme Court wrote in 1976: “[W]e previously have
construed the effect of legislation affecting reservation Indians in
light of “intervening” legislative enactments.” The Koberstein court
brushed these arguments aside, relying instead on the Supreme
Court’s analysis in cases addressing the preemption of state law in
matters affecting Indian tribes and their members. In these cases,
the Court has refused to be swayed by “modern conditions” that ar-
guably counsel in favor of state regulation or taxation of the activi-
ties of Indian tribes or their members.1® In cases involving preemp-
tion, the Court has indicated that statutes are “given a sweep as
broad as their language.” Applying this principle to the relation-
ship between tribes and the federal government, the court deter-
mined that section 81 should be interpreted broadly: “[Slection 81

overns transactions relative to Indian lands for which Congress
Eas not passed a specific statute.” This approach is inconsistent
with the principle that “The acts of Congress which a;:lpear to limit
the powers of Indian tribes are not to be unduly extended by doubt-
ful inference.” 19 In fact, the court conceded: “No federal cases have
been presented to us * * * that comprehensively analyze the scope
of coverage of section 81.”

Soon r Koberstein was decided, the 9th Circuit Court of Ap-
peals adopted its reasoning and conclusion in a suit where a gam-
ing management company sued to enforce an agreement that was
not approved by the BIA pursuant to section 81. In this case a com-
pany sought to argue that section 81 was not applicable to the
agreement, even though its agreement with the tribe recognized
that section 81 approval was a prerequisite to the contract. AK
Management Company v. The San Manuel Band of Mission Indi-
ans, 789 F.2d 785 (9th Cir. 1986).

In response to federal court cases finding Section 81 applicable
to gaming management contracts and as part of the federal policy
that encourages Indian tribes to engage in gaming activities com-
parable to those offered within a state, the Department published
guidelines for the approval of these agreements.20 Federal courts

_*®Since the contracting ﬁ]];arty in this case was unaware of the BIA’s determination that Sec-
tion 81 was inapplicable, the court of appeals did not address whether principles of estoppel and/
or detrimental reliance precluded its application after BIA found that an agreement was not cov-
ere;:ln}:y Se::t:lm:‘lr B1.

17Bryant v. Itasca County, 426 U.S. 373, 386, quoting Moe v. Sali i Tribes, 426
U.S.. at 472-5 (1976). i e o Bgomen

'8 Central Machinery Co. v. Arizona, 448 U S. 160, 166 (1980).

2o TTThe Dopariment of the [ytetion, wbich pas tho o the

e De ent of the Interior, whi as primary responsibility for ing out

Federal Government’s trust obligations to Indian tribes, has saugﬁ: to mtglemm policies
by promounf tribal bingo enterprises. Under the Indian Financing Act of 1974, 25 U.S.C. §1451
et seq. (1982 ed. and Supp. III), the Secretary of the Interior has made grants and has guaran-
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cited these guidelines as evidence of a reversal of the Department’s
previous position that Section 81 did not apply to these agree-
ments, even though the BIA was seeking legislative clarification of
the statute in response to these decisions. As a result, the applica-
tion of Section 81 to gaming management agreements was well es-
tablished as a question of law, even though some federal courts
characterized “the draconian remedy of the statute [as] distasteful.”
One federal court argued that the statute might cause more harm
than good: “[Section 81] imposes a penalty out of Eioegortion to the
purely technical violations if proscribes. It seems likely that tribes
may be hurt rather than protected by the disruption of their suc-
cessful business relationships.” 21

At its May 19, 1999 hearing, the Commission heard testimony
that tribes and their partners are unable to eliminate the uncer-
tainty created by Section 81. In this respect, Section 81 differs from
the octrine of‘ tribal sovereign immunity. Any uncertainty about
whether tribal immunity will prevent the enforcement of an agree-
ment with an Indian tribe can be addressed and eliminated
through the terms of an agreement with the tribe or by some other
means. Courts have ruled, however, that parties may not waive the
t:z:l!g)]icaation of Section 81 in the same manner. In fact, it appears

t Section 81 prevents a tribe from binding itself to an agree-
ment that it will not raise its provisions as a defense if litigation
ensues.?2 In addition, some courts have interpreted the last para-
graph of Section 81 as allowing qui tam suits against the party
contracting with the tribe. In some cases, such suits can be brought
gy t‘E:rties other than the tribe or the United States.22 Thus, even
i parties decide that Section 81 is inapplicable and agree that
they will not subsequently employ it as a defense to the contract’s
enforcement, third parties can bring suit and at least disrupt the
contract’s-performance through costly and lengthy litigation. In ad-
ditien, even where the BIA determines that a contract does not fall
wi the purview o on 81, courts are no und by this con-

ithin the i f Section 81 t bound by thi
clusion. Thus, Section 81 produces uncertainty and leaves Indian
tribes, their business partners, and the BIA powerless to eliminate
this uncertainty.

Another concern relates to the increasing complexity of tribal
transactions. Quoting from Congressional Eroeeeglngs, one U.S.
District Court noted: “Section 81 was e to protect the Indian
tribes at a time when Congressmen believed that {t]here are no In-

Secretary has exercised his authority tribal e : : ﬁutr::.g lvw;.?lemi’s
1 i ity to review tri ' management coni r

US.C. §81, and has issued detailed Eludd ines %’eﬂuﬂg ;ﬁ'z review.” California v. Cabazon

Band of Mission Indians, 480 U.S. 202, 217-8 (1987) (em; is supplied and citations omitted).

teed loans for the of constructing bingo facilities * * * [Tlhe Secretary of the Interior
hmamuved;tllwhaiommhhnhmgandmhu

NU.S. v. D & J Enterprises, 1993 WL 76789 (W.D, Wis. 1993) ( that Section 81 voided
the agreement even though the tribe was represented by competent counsel and there was
no evidence of fraud or duress).

22For example, courts have ruled that an agreement that is void pursuant to Section 81 “[the
agreement] mgln:’ntbe relied upon to give rise to any oh]'gaﬁnnby[the tribe], inclu an obli-
ixﬁmd‘ faith and fair dealing.” A K Management Co. v. The San Manuel Band of Mission
ndians, 789 F.2d 785, 789 (1986).

in

on this interpretation, non-parties to the contract can sue a party contracting with
the tribe if the t was not a under Section 81. This result was soundly criticized
by one court as ing a win '&rﬁﬁggnh.wmwhmtbarehmeﬂdmo!huﬂ
of duress. U.S, v. D & J Enterprises, 1993 WL 767689 (W.D. Wis. 1993). Su tly, the 7th
Circuit Court of ruled muted the effect such suits by ruling that the is an indis-

pensable F.R.C.P. Rule 19 United States ex rel. Hall v. Tribal Development Corp.,
100 F.3d 476 (7th Cir. 1996).
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dians, as a tribe or as individuals, that are competent to protect
themselves against the enterprise and the fraud of the white
man.'”24 There is no justification for such an assumthn to pro-
vide the basis for federal policy in this era of tribal self-determina-
tion.?5 .

Similarly, there is no basis to require, as a matter of federal law,
that tribes must submit their attorney contracts to the federal gov-
ernment for approval. For example, during the 100th Congress, the
Interior Department’s Assistant Secretary for Indian Affairs Ross
O. Swimmer suggested that a bill amending the IRA should include
a provision eliminating this requirement.

[W]e recommend that [the bill] as passed by the House
by amended to eliminate the current statutory require-
ments that the Secretary approve the tribal selection of
tribal attorneys and attorney fees (25 U.S.C. section 81
and 478). It would be consistent with the goals of Indian
self-determination to allow the tribes to choose their own
attorneys and set the rate of compensation without the
Secretary’s oversight.26

The current Administration has also indicated its support for
such a provision and S. 613 incorporates this proposal.

SUMMARY OF THE AMENDMENT IN THE NATURE OF A SUBSTITUTE

Section 1. Short title

Section 1 cites the short title of the bill as the Indian Tribal Eco-
nomic Development and Contract Encouragement Act of 1999.

Section 2. Contracts and agreements with Indian tribes

Section 2 of the bill replaces the text of 25 U.S.C. §81 with six
subsections.

Subsection (a) provides definitions for the terms “Indian lands,”
“Indian tribe,” and “Secretary.” Perhaps a definition for Indian
lands is intended to circumscribe the scope of this statute to those
lands where title is held in trust for a tribe or a restraint on alien-
ation exists as a result of the principle, dating from the Revolu-
tionary War Era, that the federa‘l} overnment must hold title to In-
dian lands in furtherance of the federal-tribal trust relationship.

Subsection (b) provides that agreements or contracts with Indian
tribes that encumber Indian lands for a period of seven or more
years are not valid unless they bear the approval of the Secretary
of Interior or a desi?nee of the Secretary. Under present law, Sec-
tion 81 is susceptible to the interpretation that any contract that
“touches or concerns” Indian lands must be approved. In addition,
because of the “draconian” nature of the penalty for non-compli-

Glzo‘bgaﬂi D & J Enterprises, 1993 WL 76789 (W.D. Wis. 1993), quoting Senator Davis, Cong.
_ 281n fact, there is some evidence that the Seventh Circuit recognizes the difficulty of applying
its Koberstein rule in a manner that makes Section 81 applicable to “nearly all tra{sacul::m re-
éatmg to l?idlmtr;ct‘andu‘:': ﬁt{;zrx;t& G‘m \éﬁfﬂinuxaﬂanufacfming Corp,. 983 F.2d 80& (1993)
reversing dis col appli on 81 to an agreement with an enti at was
l;ln:'l'e':“t!umbe ! a consultant, but which ll;p t.i;‘l:y owned
y a .

26Sen. Rep. 100-577, 100th Cong. 2nd Sess. (1988), letter from Assistant S Ross 0.
Swimmer to then-Chairman of the Committee on Indian Affairs, Senator Dﬁ:tlaz Inouye,
dated September 7, 1988.

cked exclusive control over a non-gaming faci
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ance, parties frequently “erred on the side of caution” by submit-
ting any contract with a tribe to the BIA for approval. Deput;
Commissioner for Indian Affairs Michael J. Anderson testifiecg
“Contracts for the sale of vehicles to tribes, maintenance of build-
ings, construction of tribal government facilities, and even the pur-
chase of office supplies are now routinely presented to the BIA for
review and approval.” As reported by the Committee, subsection (b)
will allow tribes and their contracting Partners to determine
whether Section 81 a]'Jplies when they form an agreement. First, by
limiting the provision’s applicability to those agreements with a du-
ration of seven of more ﬁ':ars, parties can look to an objective meas-
ure to determine whether an agreement falls within the scope of
the statute. Also, by replacing the phrase “relative to Indian
lands,” with “encumbering Indian lands,” the bill will ensure that
Indian tribes will be able to engage in a wide array of commercial
transactions without having to submit those agreements to the BIA
as a precaution. Two other {;rovisions also advance this objective.
First, subsection (e) directs the Secretary to issue regulations iden-
tifying the types of agreements not covered by the Act. Second, by
eliminating the (ilui tam provisions in the statute, the bill elimi-
nates the possibility that third parties will bring suits without the
consent of any of the parties to the agreement.

At the Committee’s May 19, 1999 hearing, the Administration
proposed simply eliminating Section 81 entirely. Although the
amendment in the nature of a substitute reported by the Com-
mittee addresses many of the Department’s concerns, it leaves the
provision in place to address a limited number of transactions that
could place tribal lands beyond the tribe’s ability to control the
lands in its role as proprietor.

The amendment eliminates the overly-broad scope of the Act by
replacing the phrase “relative to Indian lands” with the phrase “en-
cumbering Indian lands.” By making this change, Section 81 will
no longer apply to a broad range of commercial transactions. In-
stead, it w1ﬁp only apply to those transactions where the contract
between the tribe and a third party could allow that 1p:z;.ri;y to exer-
cise exclusive or nearly exclusive proprietary control over the In-
dian lands. For example, a lender may finance a transaction on an
Indian reservation and receive an interest in tribal lands as part
of that transaction, If, for example, one of the remedies for default
would allow this interest to ripen into authority fo operate the facil-
ity, this would constitute an adequate encumbrance to bring the
contract within Section 81. By contrast, if the transaction con-
cerned “limited recourse financing” and the lender merely acquired
the first right to all of the revenue derived from specified lands for
a period of years, this would not constitute a sufficient encum-
brance to bring the transaction within Section 81. A more difficult
case would involve a situation where a designated third-partﬁ
would operate the facility in the case of default. In essence, wit.
the exception of those tribes exempted pursuant to the Self-Govern-
ance program, Section 81 will apply to those transactions that are
not leases, per se, but which could result in the loss of tribal pro-

prietaxz control. )
The bill also proscribes the Act’s application to those agreements
that take more than 7 years to complete. Just as the statute of
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frauds looks at transactions when they are entered into, this provi-
sion is concerned with the reasonable expectations of the parties
when they enter an agreement.

Subsection (¢). In addition to the provisions that allow Indian
tribes and their partners to determine with a much greater level
of certainty whether Section 81 applies, subsection (c) provides that
a BIA determination that an agreement is not covered by Section
81 has the effect of making the section inapplicable. It would con-
tradict the bill’s intent if parties made a practice of submitting
agreements where Section 81 is patently inapplicable, simply to ob-
tain an official endorsement of this conclusion. To be sure, such of-
ficial determination may be necessary, especially when tribal obli-
gations are to be sold in the secondary market. This subsection
may help eliminate uncertainty and increase the marketability of
transactions involving tribal obligations. If a practice develops
where agreements are submitted even where it is patently obvious
that Section 81, as amended, does not apply, the BIA may find it
necessary to simply return these agreements without making any
determination, even the determination authorized by subsection (c).
Such action may not be necessary, but might be needed to preclude
the waste of limited BIA staff resources.

Finally, this subsection is intended to work in conjunction with
subsection (e), which directs the Secretary to enact regulations es-
tablishing which agreements are not covered by Section 81.

Subsection (d). Under subsection (d), the Secretary is to refuse to
approve any agreement otherwise covered by the Act, if it is in vio-
lation of federal law or if it fails to address sovereign immunity in
one or more of the three ways specified.

Violation of Federal law

Consistent with the principles of tribal self-determination, this
bill does not direct the BIA to substitute its business judgment over
that of a tribal government. This is not to say that the Department
may not offer and tribes may not seek advice or assistance in nego-
tiating, preparing, or submitting agreements covered by Section 81,
as amended. Since the enactment of the IRA, at least those tribes
with corporate charters conferred pursuant to Section 17 of that
Act have been authorized to enter agreements without Section 81
approval.2? In addition, those tribes participating in Self-Govern-
ance are also free from the requirements of Section 81. The Com-
mittee has not been informed that this has resulted in any wide-
spread problems. In fact, the Department’s May 19, 1999 testimony
in favor of striking all of Section 81 clearly demonstrates that it
does not believe that federal review of such agreements is nec-
essary. For that reason, in place of more intrusive review, the bill
will limit the Secretary’s determination to whether the agreement
would violate federal law. Since these agreements will bear the im-
primatur of federal approval, it is appropriate for the Secretary to
be satisfied that the agreement does not contravene any specific
statutory prohibitions.

27See the discussion of the February 14, 1952 Solicitor's Opinion accompanying footnote 6.
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Tribal sovereign immunity

Over the last several years, the Committee has held extensive
hearings on tribal sovereign immunity.28 Over the course of these
hearings, Committee members have expressed divergent views
about the value, effect, and even the purpose and justification for
the doctrine. One view closely parallels that of Supreme Court Jus-
tice Stevens, who has written: “there is no justification for perma-
nently enshrining the judge-made law of sovereign immunity.” This
view questions the philosophical justification for the doctrine with
respect to the federal government, states, or Indian tribes. With re-
8 to Indian tribes, Justice Steven’s dissent in Kiowa Tribe of

klahoma v. Manufacturing Technologies, 523 U.S. 761 (1998)
criticizes tribal immunity by arguing that “Indian tribes[s] enjoy
broader immunit,y than the States, the Federal government, and
foreign nations[].” In his Kiowa dissent, Justice Stevens pointed out
that his opinion for the Court in Nevada v. Hall, 440 U.S. 410
(1979) precludes states from asserting immunity in the courts of
another state because one state’s ability to plead immunity is a
question of comity rather than a constitutional command. By con-
trast, he pointed out that the Court’s ruling in Kiowa makes the
result in Nevada v. Hall inapplicable to Indian tribes appearing in
state courts, probably based on the principle urged by the United
States that tribal immunity is a matter of national, rather than
state, policy.2?

Another perspective articulated by members of the Committee
begins with the premise that Indian tribes, are one of the three do-
mestic sovereign entities recognized by the United States Constitu-
tion. Recent Supreme Court cases have strongly affirmed that no-
tions of sovereigni '3; that existed when the Constitution was formed
have lost none of their relevance in the subsequent two centuries.2°
One of the fundamental components of that sovereignty is the right
to decide for itself when or under what circumstances a sovereign
will be sued, especially in its own courts. Based on the long-stand-
ing principles enunciated in Williams v. Lee, 358 U.S. 217 (1959)
tribal courts almost always possess exclusive jurisdiction over
agreements with Indian tribes.

Rather than trying to reconcile these divergent views concerning
tribal sovereign immunity, the approach taken in S. 613 builds
upon an apparent agreement that Indian tribes and their con-
tracting partners are generally best served if questions of immu-
nity are addressed, resolved, or at least disclosed when a contract
is executed. As discussed above, this view is also shared by Indian
tribes that have entered into increasingly complex commercial

28 These hearings include S. . 104-694 (September 24}, )1996) and S. Hrng. 105-303, Parts
1, 11, and III (March 11, April 7, and May 6, 1998 respectively). . .

29'See Amicus Brief of I’ie United States in Kiowa Tribe v. Manufacturing Technologies (96—
1037) at pp. 22-25. This brief also notes that with respect to the immunity of foreign govern-
ments, courts did not take it upon themselves to abrogate the sovereign immunity of for-
eign ts in certain circumstances. That step was left to the political Branches, as the
Constitution

30 Seminole ?E‘bc of Fla. v. Florida, 517 U.8. 44 (1996) (Congress lacks power to abrogate
state ign immunity from suits commenced or prosecuted in the federal courts), Alden v.
Maine, 67 UELW 3683 %{7.8. 1999) (“[TThe States’ immunity from suit is a fundamental aspe
of the sovereignty which the States enjoyed before the ratification of the Constitution, and which
they retain today. * * *" Florida Prepaid Postsecondary Educ. Expense Bd. v. College Savings
Bank, 67 USLW 3682 (U.S. 1999).
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transactions by addressing immunity directly. Such arrangements
are especially relevant where parties are seeking to utilize or cre-
ate a secondary market for tribal obligations. To be sure, all tribal
obligations may face disparagement in such secondary markets if
a perception exists that tribal immunity will preclude enforcement
of these agreements. Such perceptions may develogﬂeve_n in in-
stances where a party contracting with a tribe was fully informed
about the tribe’s immunity. As Chairman Campbell indicated upon
introducing S. 613: “I am concerned, however, about those who may
enter into agreements with Indian tribes knowing that the tribe re-
tains immunity but at a latter time insist that they have been
treated unfairly by the tribe raising the immunity defense.”3!
Under terms of S. 613, there will not be any question that a party
entering into a contract that requires federal approval pursuant to
Section 81, as amended, was at least informed of tribal immunity.
In practice, there appears to be a consensus that this requirement
will not violate any core tribal interests. As one member of the
Committee explained:

[Elarlier hearings discussed contracts in which sovereign
immunity is sometimes imposed. It’s probably the field, lis-
tening to all of the testimony, in which there’s been the
most extensive abandonment of sovereign immunity on a
case by case basis by tribes themselves because at least in
connection with large contracts, unless there is some kind
of remedy, no outside organization is anxious to make a
significant investment, but [I believe] it is still a problem
with small day-to-day contracts.32

The Committee has reached a consensus that Section 81 should
not (or perhaps was never intended to) apply to such “routine” con-
tracts. With respect to those contracts and agreements that fall
within the scope of Section 81, as amended, the overwhelming prac-
tice is to address immunity, and often to provide some form of arbi-
tration, a full or partial waiver of immunity, or some other re-
course. For example, irrevocable letters of credit are sometimes em-
ployed. While some form of waiver is often a practical necessity, S.
613 does not make such waivers a legal necessity. At a minimum,
however, S. 613 directs the Secretary not to approve an agreement
olr co(tlxtract covered by Section 81 if immunity is not, at least, dis-
closed.

Subsection (e). This provision requires the Secret of Interior
to promulgate regulations that identify those types of agreements
or contracts that are not covered by subsection (b), for example be-
cause they do not sufficiently encumber Indian lands.

Subsection (f). This section removes the statutory requirement
that attorney contracts must be approved by the Secretary. It also
makes clear that S. 613 is not intended to make any changes to
provision of the Indian Gaming Regulatory Act of 1988, P.L. 100-
497, which require federal approval. Finally, consistent with the
long-standing principle that the federal trust obligation may not be

31Cong. Rec. March 15, 1999, p. S.2666.
32Hrng. 105-303, pt. 3, Hearing Before the U.S. Senate Committee on Indian Affairs, Sov-
ereign Immunity, p. 35.
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unilaterally terminated, S. 613 does not alter those tribal constitu-
tions that require federal approvals.

Section 3

This section amends the Indian Reorganization Act to eliminate
the requirement that attorney contacts must be submitted to the
Secretary.

LEGISLATIVE HISTORY

S. 613 was introduced on March 15, 1999 by the Chairman of the
Senate Indian Affairs Committee, Senator Ben Nighhorse Camp-
bell, and referred to the Committee on Indian Affairs. On May 19,
1999 the Committee held a legislative hearing on the bill. At an
open business meeting on June 16, 1999, Senator Campbell pro-
posed an amendment to S. 613 in the nature of a substitute. Sen-
ator Orrin G. Hatch was joined as a co-sponsor of the proposed
amendment.

COMMITTEE RECOMMENDATION AND TABULATION OF VOTE

In an open business session on July 19, 1999, the Committee on
Indian Affairs, by a voice vote, adopted the amendment in the na-
ture of a substitute offered by Senator Campbell and ordered the
bill reported to the Senate, with the recommendation that the Sen-
ate do pass S. 613 as reported.

SECTION-BY-SECTION ANALYSIS OF S. 613 AS REPORTED BY THE
COMMITTEE

Section 1. Short title

Section 1 cites the short title of the bill as the Indian Tribal Eco-
nomic Development and Contract Encouragement Act of 1999.

Section 2. Contracts and agreements with Indian tribes

Section 2 replaces the provisions of Section 2103 of the Revised
Statutes, 25 U.S.C. §81.

Section 2(a) provides three definitions: “Indian lands,” “Indian
tribe,” and “Secretary”;

(b) Establishes that agreements or contracts that encumber In-
dian lands for a period of seven or more years are not valid unless
they are approved by the Secretary of Interior or his designee;

(c) Makes subsection (b) inapplicable if an appropriate official de-
termines that a contract or agreement is not covered by that sub-
section;

(d) Directs the Secretary to refuse to approve an agreement if
that agreement either violates federal law or it fails to include a
provision that either: provides remedies to address a breach of the
agreement; provides a reference to applicable law (found in either
tribal code, ordinance, or competent court ruling) that discloses the
tribe’s right to assert immunity; or waives immunity in some man-
ner;

(e) Provides the Secretary for 180 days to issues regulations for
identifying the types of agreements or contracts that are not cov-
ered under subsection (b);
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(f) Establishes that this section is not to be construed to require
Secretarial approval of contracts for legal services; or limit, amend,
or repeal the authority of the National Indian Gaming Commission,
or any tribal organic documents that require Secretarial approval.

Section 3. Choice of counsel

Section 8 amends the Indian Reorganization Act to strike the re-
quirement for Secretarial review and approval of attorney con-
tracts.

CosT AND BUDGETARY CONSIDERATION

The cost estimate for S. 613, as amended, as calculated by the
Congressional Budget Office, is set forth below:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 9, 1999.
Hon. BEN NIGHTHORSE CAMPBELL,
Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budﬁdggice has pre-
pared the enclosed cost estimate for S. 613, the ian Tribal Eco-
nomic Development and Contract Encouragement Act of 1999.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Megan Carroll (for fed-
eral costs), and Marjorie Miller (for the impact on state, local, and
tribal governments).

Sincerely,
BARRY B. ANDERSON
(For Dan L. Crippen, Director).
Enclosure.
S. 613—Indian Tribal Economic Development and Contract Encour-
agement Act of 1999

Summary: Based on information from the Department of the In-
terior (DOI) and the Bureau of Indian Affairs (BIA), CBO estimates
that implementing S. 613 would reduce discretionary costs for BIA
by a total of about $2 million over the 2000-2004 period. The bill
would not affect direct spending or receipts; therefore, pay-as-you-
go procedures would not apply. S. 613 contains an intergovern-
mental mandate as defined in the Unfunded Mandates Reform Act
(UMRA), but CBO estimates that this mandate would impose mini-
mal costs that would be far below the threshold established by that
act ($50 million in 1996, adjusted annually for inflation). Further,
the bill would reduce the costs of an existing mandate, more than
offsetting any new mandate costs. S. 613 contains no new private-
sector mandates as defined in UMRA.

S. 613 would amend a provision of law (25 U.S.C. 81) to remove
certain restrictions on contracts between Indian tribes and other
parties. This provision, known as section 81, requires DOI's ap-
proval of all contracts involving payments between non-Indians and
Indians for services relative to Indian lands. Under current law,
any contract that is subject to this provision and is not approved
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by DOI can be declared null and void. As amended by S. 613, sec-
tion 81 would only require approval of contracts that encumber In-
dian lands for a period of at least seven years. S. 613 would pro-
hibit DOI from approving contracts that neither provide for rem-
edies in the case of a breach of contract nor explicitly disclose or
waive an Indian tribe’s right to assert sovereign immunity as a de-
fense in an action brought against it. In addition, the bill would
amend the Indian Reo?lanjzation Act to remove a requirement that
a tribe’s choice of 1 counsel and the fees to be paid to such
counsel be subject to DOI approval.

Estimated cost to the Federal Government: Based on information
form DOI and BIA, CBO expects that S. 613 would reduce the
number of contracts the department has to review each year. CBO
estimates that implementing this legislation would reduce costs for
BIA by between $300,000 and $400,000 in each of fiscal year 2000
through 2004. Any change in overall BIA spending would be sub-
ject to appropriation action.

Pay-as-you-go considerations: None.

Estimated impact on state, local, and tribal governments: Section
81 currently imposes a mandate on tribes to submit certain con-
tracts for approval by the Secretary of the Interior. The bill would

atly reduce the number of contracts requiring ap%mva], thus re-
ucing the cost to tribes of the existing mandate. But under this
bill, a tribe entering into a covered contract would have to include
a specific statement regarding its sovereign immunity. This in an
additional enforceable duty imposed on tribes, and so would con-
stitute an intergovernmental mandate under UMRA. The cost of
this mandate would be minimal, however. It would not affect the
rights of either party under such contracts, but would only require
that these rights be explicitly stated.

Estimated impact on the private sector: This bill contains no new
private-sector mandates as defined in UMRA.

Estimate prepared by: Federal Costs: Megan Carroll. Impact on
State, Local, and Tribal Governments: Marjorie Miller.

Estimate approved by: Robert A. Sunshine, Deputy Assistant Di-
rector for Budget Analysis.

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of XXVI of the Standing Rules of the Senate re-
quires that each report accompanying a bill to evaluate the regu-
Iator%hpaperwork imﬁct that would be incurred in carrying out the
bill. The Committee believes that S. 613 will have a minimal regu-
latory or paperwork impact.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXXVI of the Standing
Rules of the Senate, the Committee notes the following changes in
existing law (existing law proposed to be omitted is enclosed in
black brackets, new matter printed in italic):

25 U.S.C. 81

[No agreement shall be made by any person with any tribe of In-
dians, or individual Indians not citizens of the United States, for
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the payment or delivery of any money or other thing of value, in
present or in prospective, or for the granting or procuring any
privilege to him, or any other person in consideration of services for
said Indians relative to their lands, or any claims growing out of,
or in reference to, annuities, installments, or other moneys, claims,
demands, or thing, under laws or treaties with the United States,
or official acts of any officers thereof, or in any way connected with
or due from the United States, unless such contract or agreement
be executed and approved as follows:

[First. Such agreement shall be in writing, and a duplicate of it
delivered to each party.

[Second. It shall bear the approval of the Secretary of the Inte-
rior and the Commissioner of Indian Affairs indorsed upon it.

[Third. It shall contain the names of all parties in interest, their
residence and occupation; and if made with a tribe, by their tribal
authorities, the scope of authority and the reason for exercising
that authority, shall be given specifically.

[Fourth. It shall state the time when and place where made, the
particular purpose for which made, the special thing or things to
be done under it, and, if for the collection of money, the basis of
the claim, the source from which it is to be collected, the disposi-
tion to be made of it when collected, the amount or rate per centum
of the fee in all cases; and if any contingent matter or condition
constitutes a part of the contract or agreement, it shall be specifi-
cally set forth.

[Fifth. It shall have a fixed limited time to run, which shall be
distinctly stated. All contracts or agreements made in violation of
this section shall be null and void, and all money or other thing
of value paid to any person by any Indian or tribe, or any one else,
for or on his or their behalf, on account of such services, in excess
of the amount approved by the Commissioner and Secretary for
such services, may be recovered by suit in the name of the United
States in any court of the United States, regardless of the amount
in controversy; and one-half thereof shall be paid to the person
suing for the same, and the other half shall be paid into the Treas-
urydfi)r the use of the Indian or tribe by or for whom it was so
paid.

SEC. 2103. (a) In this section:

(1) The term “Indian lands” means lands, the title to which
is held by the United States in trust for an Indian tribe or
lands the title to which is held by an Indian tribe subject to a
restriction by the United States against alienation.

(2) The term “Indian tribe” has the meaning given that term
in section 4(e) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b(e)).

(3) The term “Secretary” means the Secretary of the Interior.

(b) No agreement or contract with an Indian tribe that encumbers
Indian lands for a period of 7 or more years shall be valid unless
that agreement or contract bears the approval of the Secretary of the
Interior or a designee of the Secretary.

(¢) Subsection (b) shall not apply to any agreement or contract
that the Secretary (or a designee of the Secretary) determines is not
covered under that subsection.
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(d) The Secretary (or a designee of the Secretary) shall refuse to
approve an agreement or contract that is covered under subsection
(b) if the Secretary (or a designee of the Secretary) determines that
the agreement or contract—

(1) violates Federal law; or

(2) does not include a provision that—

(A) provides for remedies in the case of a breach of the
agreement or contract;

(B) references a tribal code, ordinance, or ruling of a
court of competent jurisdiction that discloses the right of
the Indian tribe to assert sovereign immunity as a defense
in an action brought against the Indian tribe; or

(C) includes an express waiver of the right of the Indian
tribe to assert sovereign immunity as a defense in an action
brought against the Indian tribe (including a waiver that
limits the nature of relief that may be provided or the juris-
diction of a court with respect to such an action).

(e) Not later than 180 days after the date of enactment of the In-
dian Tribal Economic Development and Contract Encouragement
Act of 1999, the Secretary shall issue regulations for identifying
types of agreements or contracts that are not covered under sub-
section (D).

(f) Nothing in this section shall be construed to—

(1) require the Secretary to approve a contract for legal serv-
ices by an attorney;

(2) amend or repeal the authority of National Indian Gaming
Commission under the Indian Gaming Regulatory Act (25
U.S.C. 2701 et seq.); or

(3) alter or amend any ordinance, resolution, or charter of an
Indian tribe that requires approval by the Secretary of any ac-
tion by that Indian tribe.

* * * * * * *

25 U.S.C. 476(e)

In addition to all powers vested in any Indian tribe or tribal
council by existing law, the constitution adopted by said tribe shall
also vest in such tribe or its tribal council the following rights and
powers: To employ legal counsell, the choice of counsel and fixing
of fees to be subject to the approval of the Secretaryl; to prevent
the sale, disposition, lease, or encumbrance of tribal lands, inter-
ests in lands, or other tribal assets without the consent of the tribe;
and to negotiate with the Federal, State, and local governments.
The Secretary shall advise such tribe or its tribal council of all ap-
propriation estimates or Federal projects for the benefit of the tribe
prior to the submission of such estimates to the Office of Manage-
ment and Budget and the Congress.

@)
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106TH CONGRESS REPORT
2d Session HOUSE OF REPRESENTATIVES 106-501

INDIAN TRIBAL ECONOMIC DEVELOPMENT AND CONTRACT
ENCOURAGEMENT ACT OF 1999

FEBRUARY 29, 2000.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. YOUNG of Alaska, from the Committee on Resources,
submitted the following

REPORT

[To accompany S. 613]
[Including cost estimate of the Congressional Budget Office]

The Committee on Resources, to whom was referred the bill (S.
613) to encourage Indian economic development, to provide for the
disclosure of Indian tribal sovereign immunity in contracts involv-
ing Indian tribes, and for other purposes, having considered the
same, report favorably thereon without amendment and rec-
ommend that the bill do pass.

PURPOSE OF THE BILL

The purpose of S. 613 is to encourage Indian economic develop-
ment, to provide for the disclosure of Indian tribal sovereignty im-
munity in contracts involving Indian tribes, and for other purposes.

BACKGROUND AND NEED FOR LEGISLATION

S. 613, the proposed Indian Tribal Economic Development and
Contract Encouragement Act of 1999, would amend existing law to
provide that no agreement or contract with an Indian tribe that en-
cumbers Indian lands for a period of seven or more years shall be
valid unless that agreement or contract is approved by the Sec-
retary of the Interior. The bill also provides that the Secretary
shall issue regulations for identifying the types of agreements or
contracts not covered by the aforementioned requirement.

Section 81 of Title 25 of the United States Code, enacted in 1872,
is intended to protect Indians from improvident contracts and is
concerned primarily with federal control over contracts between In-

79-006
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dians tribes or individual Indians and non-Indians. Over the dec-
ades many provisions of this law have come to be antiquated and
unnecessary. In 1958 Congress amended Section 81 to remove the
requirement that all such contracts be executed in the presence of
a judge. In 1982 Congress amended Section 81 as it related to man-
agement agreements. In 1990 Congress amended Section 81 as it
related to reservation-wide plebiscites and exempted Self-Govern-
ance tribes from Section 81.

S. 613 eliminates a major portion of federal control exercised pur-
suant to Section 81 by making federal approval only applicable to
certain contracts having a life of seven or more years. In addition,
S. 613 amends Section 16 of the Indian Reorganization Act of 1934
(25 U.S.C. 476) by removing the requirement that the choice of
counsel and the fixing of fees by a Tribe shall be subject to the ap-
proval of the Secretary of the Interior.

COMMITTEE ACTION

S. 613 was introduced on March 15, 1999, by Senator Ben
Nighthorse Campbell (R-CO). The bill, as amended, was passed by
the Senate on September 15, 1999, by unanimous consent, and re-
ferred to the Committee on Resources. On February 16, 2000, the
Resources Committee met to consider the bill. No amendments
were offered and the bill was ordered favorably reported to the
House of Representatives by voice vote.

COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

Regarding clause 2(b)(1) of rule X and clause 3(c)1) of rule XIII
of the Rules of the House of Representatives, the Committee on Re-
sources’ oversight findings and recommendations are reflected in
the body of this report.

CONSTITUTIONAL AUTHORITY STATEMENT

Article I, section 8 of the Constitution of the United States
grants Congress the authority to enact this bill.

COMPLIANCE WITH HOUSE RULE XIII

1. Cost of Legislation. Clause 3(d)(2) of rule XIII of the Rules of
the House of Representatives requires an estimate and a compari-
son by the Committee of the costs which would be incurred in car-
rying out this bill. However, clause 3(d)(3)(B) of that Rule provides
that this requirement dees not apply when the Committee has in-
cluded in its report a timely submitted cost estimate of the bill pre-
pared by the Director of the Congressional Budget Office under sec-
tion 402 of the Congressional Budget Act of 1974.

2. Congressional Budget Act. As required by clause 3(c)(2) of rule
XIIT of the Rules of the House of Representatives and section
308(a) of the Congressional Budget Act of 1974, this bill does not
contain any new budget authority, spending authority, credit au-
thority, or an increase or decrease in revenues or tax expenditures.

3. Government Reform Oversight Findings. Under clause 3(c)(4)
of rule XIII of the Rules of the House of Representatives, the Com-
mittee has received no report of oversight findings and rec-
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g;ﬁmendations from the Committee on Government Reform on this
ill.

4. Congressional Budget Office Cost Estimate. Under clause
3(c)(3) of rule XIII of the Rules of the House of Representatives and
section 403 of the Congressional Budget Act of 1974, the Com-
mittee has received the following cost estimate for this bill from the
Director of the Congressional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 29, 2000.
Hon. DON YouUNG,
Chairman, Committee on Resources,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 613, the Indian Tribal Eco-
nomic Development and Contract Encouragement Act of 1999.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Lanette Keith (for fed-
eral )costs), and Marjorie Miller (for the state, local, and tribal im-
pact).

Sincerely,
BARRY B. ANDERSON
(For Dan L. Crippen, Director).

Enclosure.
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

S. 613—Indian Tribal Economic Development and Contract Encour-
agement Act of 1999

Summary: Based on information from the Department of the In-
terior (DOI) and the Bureau of Indian Affairs (BIA), CBO estimates
that implementing S. 613 would reduce discretionary costs for BIA
by a total of about $2 million over the 2001-2005 period. The act
would not affect direct spending or receipts; therefore, pay-as-you-
go procedures would apply. S. 613 contains an intergovernmental
mandate as defined in the Unfunded Mandates Reform Act
(UMRA), but CBO estimates that this mandate would not impose
minimal costs that would be far below the threshold established by
that act ($55 million in 2000). Further, S. 613 would reduce the
costs of an existing mandate, more than offsetting any new man-
date costs. This legislation contains no new private-sector man-
dates as defined in UMRA.

S. 613 would amend current law (25 U.S.C. 81) to remove certain
restrictions on contracts between Indian tribes and other parties.
This provision, known as section 81, requires DOI's approval of all
contracts involving payments between non-Indians and Indians for
services relative to Indian lands. Under current law, any contract
that is subject to this provision and which is not approved by DOI
can be declared null and void. As amended by S. 613, section 81
would only require approval of contracts that encumber Indian
lands for a period of at least seven years. S. 613 would prohibit
DOI from approving contracts that neither provide for remedies in
the case of a breach of contract nor explicitly disclose or waive an
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Indian tribe’s right to assert sovereign immunity as a defense in
an action brought against it. In addition, the act would amend the
Indian Reorganization Act to remove a requirement that a tribe’s
choice of legal counsel and the fees to be paid to such counsel be
subject to DOI approval. ) )

Estimated cost to the Federal Government: Based on information
from DOI and BIA, CBO expects that S. 613 would reduce the
number of contracts the department has to review each year. CBO
estimates that implementing this legislation would reduce costs for
BIA by between $300,000 and $400,000 in each of fiscal years 2001
through 2005. Any reduction in total BIA spending would be sub-
ject to appropriate action.

Pay-as-you-go considerations: None.

Estimated impact on state, local, and tribal governments: Section
81 currently imposes a mandate on tribes to submit certain con-
tracts for approval by the Secretary of the Interior. S. 613 would
greatly reduce the number of contracts requiring approval, thus re-
ducing the cost to tribes of the existing mandate. But under this
legislation, a tribe entering into a covered contract would have to
include a specific statement regarding its sovereign immunity. This
is an additional enforceable duty imposed on tribes, and so would
constitute an intergovernmental mandate under UMRA. The cost of
this mandate would be minimal, however. It would not affect the
rights of either party under such contracts, but would only require
that these rights be explicitly stated.

Estimated impact on the private sector: S. 613 contains no new
private-sector mandates as defined in UMRA.

Previous CBO estimate: On July 9, 1999, CBO prepared a cost
estimate for S. 613 as ordered reported by the Senate Committee
on Indian Affairs on June 16, 1999. Our cost estimates for these
two versions of the legislation are the same.

Estimate prepared by: Federal Costs: Lanette Keith; Impact on
State, Local, and Tribal Governments: Marjorie Miller.

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

COMPLIANCE WITH PUBLIC Law 104-4
This bill contains no unfunded mandates.

PREEMPTION OF STATE, LOCAL OR TRIBAL LAW
This bill is not intended to preempt any State, local or tribal law.
CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

SECTION 2103 OF THE REVISED STATUTES

[SEC. 2103. No agreement shall be made by any person with any
tribe of Indians, or individual Indians not citizens of the United
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States, for the payment or delivery of any money or other thing of
value, in present or in prospective, or for the granting or procuring
any privilege to him, or any other person in consideration of serv-
ices for said Indians relative to their lands, or to any claims grow-
ing out of, or in reference to, annuities, installments, or other mon-
eys, claims, demands, or thing, under laws or treaties with the
United States, or official acts of any officers thereof, or in any way
connected with or due from the United States, unless such contract
or agreement be executed and approved as follows:

[First. Such agreement shall be in writing, and a duplicate of it
delivered to each party.

[Second. It shall bear the approval of the Secretary of the Inte-
rior and the Commissioner of Indian Affairs indorsed upon it.

[Third. It shall contain the names of all parties in interest, their
residence and occupation; and if made with a tribe, by their tribal
authorities, the scope of authority and the reason for exercising
that authority, shall be given specifically.

[Fourth. It shall state the time when and place where made, the
particular purpose for which made, the special thing or things to
be done under it, and, if for the collection of money, the basis of
the claim, the source from which it is to be collected, the disposi-
tion to be made of it when collected, the amount or rate per centum
of the fee in all cases; and if any contingent matter or condition
constitutes a part of the contract or agreement, it shall be specifi-
cally set forth.

[Fifth. It shall have a fixed limited time to run, which shall be
distinctly stated.

[All contracts or agreements made in violation of this section
shall be null and void, and all money or other thing of value paid
to any person by any Indian or tribe, or any one else, for or on his
or their behalf, on account of such services, in excess of the amount
approved by the Commissioner and Secretary for such services,
may be recovered by suit in the name of the United States in any
court of the United States, regardless of the amount in controversy;
and one-half thereof shall be paid to the person suing for the same,
and the other half shall be paid into the Treasury for the use of
the Indian or tribe by or for whom it was so paid.]

SEc. 2103. (a) In this section:

(1) The term “Indian lands” means lands the title to which
is held by the United States in trust for an Indian tribe or
lands the title to which is held by an Indian tribe subject to a
restriction by the United States against alienation.

(2) The term “Indian tribe” has the meaning given that term
in section 4(e) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b(e)). '

(3) The term “Secretary” means the Secretary of the Interior.

(b) No agreement or contract with an Indian tribe that encumbers
Indian lands for a period of 7 or more years shall be valid unless
that agreement or contract bears the approval of the Secretary of the
Interior or a designee of the Secretary.

(c) Subsection (b) shall not apply to any agreement or contract
that the Secretary (or a designee of the Secretary) determines is not
covered under that subsection.
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(d) The Secretary (or a designee of the Secretary) shall refuse to
approve an agreement or coniract that is covered under subsection
(b) if the Secretary (or a designee of the Secretary) determines that
the agreement or contract—

(1) violates Federal law; or
(2) does not include a provision that—

(A) provides for remedies in the case of a breach of the
agreement or contract;

(B) references a tribal code, ordinance, or ruling of a
court of competent jurisdiction that discloses the right of
the Indian tribe to assert sovereign immunity as a defense
in an action brought against the Indian tribe; or

(C) includes an express waiver of the right of the Indian
tribe to assert sovereign immunity as a defense in an action
brought against the Indian tribe (including a waiver that
limits the nature of relief that may be provided or the juris-
diction of a court with respect to such an action).

(e) Not later than 180 days after the date of enactment of the In-
dian Tribal Economic Development and Contract Encouragement
Act of 2000, the Secretary shall issue regulations for identifying
types of agreements or coniracts that are not covered under sub-
section (b).

(f) Nothing in this section shall be construed to—

(1) require the Secretary to approve a contract for legal serv-
ices by an attorney;

(2) amend or repeal the authority of the National Indian
Gaming Commission under the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.); or

(3) alter or amend any ordinance, resolution, or charter of an
Indian tribe that requires approval by the Secretary of any ac-
tion by that Indian tribe.

SECTION 16 OF THE ACT OF JUNE 19, 1934
SEc. 16. (a) * * *

* * * * * * *

(e) In addition to all powers vested in any Indian tribe or tribal
council by existing law, the constitution adopted by said tribe shall
also vest in such tribe or its tribal council the following rights and
powers: To employ legal counsell, the choice of counsel and fixing
of fees to be subject to the approval of the Secretaryl; to prevent
the sale, disposition, lease, or encumbrance of tribal lands, inter-
ests in lands, or other tribal assets without the consent of the tribe;
and to negotiate with the Federal, State, and local governments.
The Secretary shall advise such tribe or its tribal council of all ap-
propriation estimates or Federal projects for the benefit of the tribe
prior to the submission of such estimates to the Office of Manage-
ment and Budget and the Congress.

# * ® * * * 5
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TRIBALL PROPERTY § 15.02

01 The Importance of the Indian Land Base in Preservmg
< Tribal Existence and Soverelgnty '

Land forms the bas1s for socral cultural re11g1ous poht1ca1 and econormc life
can Indian nations.1 The 1nterests that Indian trlbes hold in real and
onal property represent a unique form of property right in the American legal
system, shaped by the federal trust over tribal land and statutory restraints against
tion. Land ownersh1p can also be a critical factor in determmmg the relatrve

ds of tribal, federal, and state Junsd1ctron 2

Real property holdmgs are the s1ngle most 1mportant economlc resource of

ndian tribes. Approx1mately 55.4 million acres .of land. are now held in
E}ust by the United States. for Indian tribes and individuals.3 Another 44 million
acres have been set aside for Alaska Natives pursuant to the Alaska Native Claims
ement Act.* Of the non-Alaska land, trust,land includes 44 million acres
nge and grazmg land, 5. 3 rmlhon acres ‘of commer01al forest and 2.5 nulhon
acres Of crop lands Mmeral resources 1nclude four - percent of the United States’
nd gas reserves, 40. percent of the Unlted States ‘uranium depos1ts and 30
rcent of western coal reserves. 5 Lands and resources prov1de opportumtles for
al economic, development prov1d1ng the necessary land base for enterprlses
such as tourism, manufacturrng, mmmg, loggmg, and other forms of resource
management and gamrng 6 °

r§ 15.02 Tribal Property

' The common law of real property recognlzes pamcular estates in land” that
compnse the various forms in which real property can ‘be held. ‘These estates
descnbe partlcular bundles of rights and obhgatlons some of Wthh can be Varled
by owners and some of which are mandatory.? In. the whole range of ownersh1p
forms known to our legal system, there is probably no form,of property. right
th,at ha_s not been lodged in an Indian tribe at one,time,, or another.vThe term “tribal

1See, e. g., John P, LaVelle Rescumg Paha Sapa Achlevmg Envxronmenlal Justzce by Restormg
the Great Grasslands and Retummg the Sacred Black Hills to the Great Sioux Nation, 5 Great
Plains Nat, Resources J. 40°(2001) (recountmg historiéal and contmulng spmtual s1gn1ﬁcance of
Black Hills for Lakota, Dakota, and Nakota people); Frank Pommersheim, The Reservation ds
Place: A South Dakota Essay, 34 S.D. L. Rev. 246 (1989); Rebecca Tsosie, ‘Sacred Obligations:
Intercultural Justice and the Discourse of Treaty Rzghts, 47 UCLA L.'Rev. 1615 1640 (2000)

2See Ch. 4, §§ 401—402 Ch. 6, § 601—602
3U S. Dep t of Int., Annual Report of Indian Lands 54 (Dec 31 1996)
443 US. C..§ 1601 et seq. For discussion of the Act;:see Ch. 4, § 4. 07[3][b][ii]

5U.S. Forest Sérvice, National Resource Guide t6’American Indian and: Alaska Natlve Relatlons
App. D, D-1 (April 1997) <www.fs. fed. us/people/tnba1> . :

i 6See Ch. 21, Economzc Development

7 See Joseph Wllham Smger, Introductron to Property §§ 7.1 to 7 7 at 289—332 (Aspen Law
& Business 2001).: : ; ; .
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- TRIBAL 'PROPERTY § :15.04[2]

the: pouridaries of a reservation.: But:courts often use the term “trust land”—
pamcularly in differentiation from the term “fee'land”—to delineate areas: of

jurisdiction within Indian reservations. ‘Used: in' that* sense,: the  terms "are

commonly. employed to distinguish between land held in trust by the federal
govemment (trust land) and land held in fee by non—Indlan landowners or entities
fee land). 27 The term “fee land” in the Junsdrctlonal context thus has not. been

Vused to 1nclude lands W1th1n reservat1on boundaries that are held in fee by trrbes

thelr members

§ 15.04 ‘Forms of Tribal Property

[1]——Introduct10n

Interests in real property have been acquired by Indran tr1bes in at least-six
ways /(1) by action of a prior government; (2) by possession and exercise .of
soverelgnty, (3) by treaty; (4) by act of Congress (5) by executive action; or
(6) by purchase.28 e s 3 PSR

- Land acquired by various methods may be treated srnnlarly for: many purposes,
such as’ application of restrictions against alienation, treatment ‘as:land held in
trust by the United States, and applicability of federal and not state law to property
¢laims,’ to name a few. Moreover; the miethods of'; acquiting property may overlap
when one' studies” a particular parcel Original Indian title ‘may have been
confirmed by a treaty or statute; a- treaty, ‘executive -order, or purchase of land
fo be taken into trust may ‘carry out statutory obJectrves or a'statute'may exectite
treaty promlses or-ratify an executive order. In addition, acts of the United States
government may, parallel or confirm acts of prior soverelgns Nevertheless, some
important differences and variations are pecuhar to the method of acqursrtron
of a particular tract of land. In partrcular although the practice of the United
States has been to compensate tribes when tnbal property acqurred by any method
is taken by eminent domain, compensatron may not be constitutionally requrred
in certam crrcumstances unless ‘the Indian title has been recognrzed by statute
or freaty. 29 For that reason, it is 1mportant to trace, the hrstory of a partrcular
tract of land-to Wthh a tr1be claims title. . : Cae

[2]—Possess1on and Exerase of Soverelgnty Orrgmal Indlan Title

Orrgrnal Indran trtle also known as abor1g1nal Indian: trtle refers to land
cla1med by a tribe by virtue of its possessron and exercise of sovere1gnty rather
than by virtue of letters of patent or any formal conveyance 30 Ongmal Indran

27 See, e.g., Montana V. Unrted States, 450 U. S 544 (1981)

28 Lands held by individual Indians are held i in two forms: (1), restrrcted or trust allotments,
and (2) fee simple. See Ch 16, § 16 03

29See§ 15.00(11[d]. _ .. , ? :
30 Individual Indians have also on occasion estabhshed onglnal Indlan title: See Ch 16 § 16 02
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§ 15.04[2] FEDERAL: INDIAN LAW

title need not be established prior to the formation of the United States.31 Rather,
a tribe must establish its:“actual, exclusive, and continuous use and occupancy
‘for a long time’ -prior to the loss of the: property ”32 v

The Supreme Court has con51stent1y held that tribes have a “legal as well ag
just ‘claim to’ retain possessron” 33 of the lands that they hlstoncally occupied
within the’ Umted States that is not dependent on United States’ recognition for
its existence.34 Aboriginal title is also recognized today by the law of othet
English common law countries,3® as well as international law.36 Although
Congress has the power to modify or extinguish Indian title, the intent to
extinguish Indian title must be clearly expressed on the face of a treaty or
statute.37 Until title is extinguished, a tribe has the collectlve right to occupy
and use its land as it sees fit.38

The history of the development of Indian title is important to understanding
its current legal structure. Early Supreme Court opinions laid the framework for
understanding the relationship of tribes to the United States with respect to tribal
property. The first extended discussion of Indian title occurred in 1823 in Johnson
v. M’Intosh,3® in which the Court adopted a rule of international law known as
the discovery doctrine and elaborated on how.that doctrine functioned in United
States law. Under the discovery doctrine, European nations claimed the right to
acquire ownership of land from native Americans, exclusive both of other
European nations and of their own subjects.4? In Johnson v. M’Intosh, the Court
held that tribal conveyances to private parties in 1773 and 1775 did not convey
fee simple-title to the lands, because English law forbade alienation of Indian
title without the Crown’s. consent. Thus, later conveyances -of the fee in those

31 See Sac & Fox Tribe of Oklahoma v. United States, 383 F.2d 991, 998-999 (Ct. Cl. 1967)
(Indian titles are not frozen as of date of discovery ‘or date of establishment'*’of United States)

32 See Sac & Fox Tnbe of Oklahoma v. United States 383 F.2d 991 997-998 (Ct. CL 1967)
33 Johnson v. M’Intosh, 21 US. 543 574 (1823) N

34 Holden V. Joy, 84 US. 211, 244 (1872) (“[t]hroughout the Indlans as trrbes or natlons, have
been ‘considered as distinct, independent communities retaining their original, natural rights as the
undisputed possessors of the soil, from time 1mmemor1a1”) see also United States v. Alcea Band
of Tillamooks, 329 U.S. 40 (1946); Cramer v. United States, 261 US: 219 (1923).

35 See, g, Mabo v. Queensland (1992) 175 C LR. 1 (Austl)

36 See Mary & Carrie Dann, Tnter-American Comm’n on Human Rrghts c][‘[[ 129—130 (Case No.
11.140) (Rep. No. 113/01, Oct. .15, 2001) (acknowledging rights of indigenous peoples:to their
traditional lands and finding, that United States had deprived Mary and Carrie Dann of their lands
held under original Indian t1t1e through unfalr procedures)

37 Jones v.-Meehan, 175 US. 1 (1899); Johnson v. M’Intosh, 21 U S. 543 (1823) see§ 15.09[11[c}
38 Johnson v. M’ Intosh 21 U.S. 543 (1823).
39 Johnson v. M’ Intosh 21 US 543 (1823).

40 Johnson v. M’Intosh, 21 U.S. 543, 573 (1823) (“discovery gave trtle to the gove:mmf!nt by
whose subjects, or by whose authority, it was made, against all other European govemmentS, WMCh
title might be: consummated by possession”). ‘
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Jands'by the United States superseded the prior conveyances by the:tribes. The
Court described the ‘tribal interest in land variously, as a “title of occupancy,”
sright of occupancy,” and. “right of possession,”4! while characterizing the
mterest of the. discovering nation :and the United States as‘successor to the
discoverer as the “fee,” “absolute title,” or the “absolute ultimate fitle.” 42

.. This dlscovery doctrlne invalidated alienation of Indian title without: the
European sovereign’s consent or the consent of the United States.(or one of the
,ongmal 13 states) as successor nation. Correlative to this restraint. on alienation
was the exclusive power to purchase Indian land, traditionally called- the right
of preemption. The doctrine also provided a mechanism to validate the previous
acqursmons of tribal land. by the United States “by purchase or conquest.” At
the same time, although the dlscovery doctrlne acknowledged the United States
preemptwe nght to acqurre tribal property and thereby extmgursh Indlan trtle

the Court declared that trrbes had a “legal as Well as Just cla1m to retain

possess1on of the land 43

- An earlier decrsron F letcher V. Peck had estabhshed that the 13 or1g1na1 states
had succeeded to Great Britain’s fee interest in Indian title.44 At issue was the
validity of a 1795 land patent to Indian lands granted by the Georgia legislature,
alleged to have been corruptly procured The land was in present—day M1ss1ss1pp1

m 1795 1t was at the western edge of Georgla s clalmed terrltory, and at least
an 1nterest in the land. ongrnally granted by the state of Georgla 1n 1795, Peck
had allegedly45_ conveyed to Fletcher by warranty deed. Fletcher sued on the
covenant of seisin in Peck’s deed, arguing several claims, among them that
because Georgia only had a right of preemption; and not fee simple titlé, it had
not had-“seisin” to- the land sufficient to allow:it to transfer its-interest in 1795.

Fletcher also argued that Georgia’s right of preemption had been ceded to the
United States ‘by the Constitution, and that seisin in Georgla was inconsistent
with the Indran title, so ‘the state had no interest to convey 46 The Court rejected
both arguments It held first, that the COIlStltutIOIl had not transferred Georgla S
right of preemption to the federal government, and second, that “the nature. of
the Indian title, which is certainly to be respected by all courts, until it be
legitimately extinguished, is'not such as to be absolutely repugnant to seisin in
fee on'the part of [Georgia].”47 As a result, Georgia could transfer its right of

41 Jolinson v. M’Intosh“Zl U.S. 543, 583, 587, 588 (1823): S A T
. 42 Johnson v. M Intosh 21 US 543, 588 (1823) ; ' ‘

43 Johnson v. M’ Intosh 21 US 543,574 (1823).

44 Fletcher v. Peck, 10 U.S. 87 [(1810).

45 The lawstit was reportedly collusive. See Lindsay G. Robertson, “A Mere Feigned Case”:
Rethinking the Fletcher v. Peck Conspiracy and’ Early Republtcan Legal Culture 2000 Utah L
Rev. 249, 252.

46 Fletcher v. Peck, 10 U.S. .87, 140143 (1810). *
47 Fletcher v. Peck, 10 U.S. 87, 142-143 (1810). Contrast Justice Johnson’s dissenting opinion,
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§ 15.06[2] FEDERAL:INDIAN: LAW

No purchase, grant, lease or other conveyance of lands, or of any title
or claim thereto, from any Indian nation or tribe of Indians, shall be
of any validity in law or equity, unless the same be made by treaty or -
convention entered into pursuant to :the.Constitution. 282

“In 1871, Congress enacted an additional ‘barrier to alienation of tribal land,
Until amended in 2000, the statute declared void any contract with tribes “ip
consideration of services . . . relative to ‘their lands” unless specified criteria
were met, including approval by the Interior Department 'The statute ‘authorized
enforcement by qui tam action.283 The 2000 replacement voids a contract that

“encumbers Indian lands for a period of 7 or more years” unless a new set of
criteria are' met, still including approval by the Intenor Department284 and
eliminates Qui tam enforcement. ol ly mirds :

In 1953, Congress enacted Public Law 280, conferring Indian country jurisdic-
tion on certain ‘state eourts. 285 The statute exphc1t1y preserved the federal restramt
on alienation, however. 286

[2]—-Tr1bal Land Presumptlvely Restrlcted

-Indian tribal land is presumptlvely restricted against ahenatlon. The terms of
section 177 expressly forbid any “purchase, grant, lease, or other conveyance
of lands, or of anytitle-or claim thereto, from any Indian nation or tribe of
Indians” without federal authority.287 These terms present obvious issues about
whether a land conveyor is an Indian tribe,288 and. whether there is federal
authorlty for a conveyance. In addition, 11t1gants haye, with varying success,
attempted to carve out implied exceptions to the restra;mt

who owned land and lived in non-Indian settlements Narragansett Tribe v.-S. R.I. Land Dev. Corp,
418 F. Supp. 798, 808-809 (D.R.L 1976). But the Act’s history and language are more consistent
with an 1nterpretat10n that the proviso was not meant’ to apply’ to land transactions at all, “only
to trade provisions. See Mohegan Tribe v. Connecticut, 638 F.2d 612 (2d Cir. 1980). As the United
States acquired new temtory in the West, the' restraint ‘was expressly extended to the new lands.
See, e.g., Act of Feb. 27, 1851, § 7, 9 Stat. 574 (New Mexico and Utah)

282725 U.S.C. § 177. Statutes supplementing section 177 have been enacted to prohlblt convey-
ances with respect to partlcular tribes or bands. See, e. g Act of June 7, 1924, § 17, 43 Stat. 636
(Pueblos).: . : i :

283 Act of Mar. 3, 1871, § 3, 16 Stat. 544 (formerly codified at 25 U.S.C. § 81). See Green
v. Menominee Tribe, 233 U.S. 558 (1914); Penobscot Indlan Natlon v. Key Bank, 112 F3d 538
(1st Cir. 1997). ‘

28425 US.C. § 81.
285 See Ch: 6, § 604[3] ’ :

| 286 Spe 28 U S.C.§ 1360(b) Inre Blue Lake Forest Prod., Inc 30 F.3d 1138 (9th Cir. 1994).
287 25°U.S.C. §:177; see also 25 C.F.R. §:152.22(b).

288 See; ¢.g., Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (1st Cir. 1979) (tribe found
voluntanly disbanded ‘was: not covered);: United States v. Dann, 873 F.2d 1189 (9th Cir. 1989)
(individual Indians. not:covered).

l 002

Add. 47




w

ce of lands, or of any title

tribe ‘of Indians, shall be
;ame be:made by treaty or -
istitution. 282

er to alienation of tribal lang
d any contract with tribes “y
ands” unless specified critery
artment. Thé statute authorized
lacement voids a contract that
ore years” unless a new set of
e Interior Department284 gpq

ferring Indian country jurisdic-
y-preserved the federal restraint

painst alienation: The terms of

nt, lease, or ‘other conveyance
any Indian nation or tribe of

S present obvious issues about
‘and. whether there is federal

s have, with varying success,
restramt

nsett Tribe v:-S.R.I. Land Dev. Corp.,
ory and language are more consistent
ply' to land transactions at all, only
:2d'612 (2d Cir. 1980). As the United
expressly extended to the new lands.
xico and Utah).

1ave been enacted to prohlblt convey-
t of June 7, 1924, § 17, 43 Stat. 636

lified at 25 U.S.C. § 81). See Green
1 Nation v. Key Bank, 112 F.3d 538

., Inc., 30 F.3d 1138 ,(_9th Cir. 1994).

F.2d 575 (1st Cir. 1979) (tribe found
ann, 873 F.2d 1189 (9th cir. 1989)

TRIBAL PROPERTY " § 15.06[3]

Soine claims for exceptions have been based on the form of tribal title. Much
tribal land is reserved under the terms of treaties; agreements, statutes, and
executive orders without any words of common-law conveyancing or estates. 289
Modern statutes provide for newly established Indian title to be held in trust by
the United States,290 and it is common to refer to tribal land as trust land
egardless of formal wording. 291 However, some tribal land has been held in
fee simple2°2 and several eastern states hold land in state’ trusteesh1p 203

In general lands guaranteed to trlbes in fee are. subject to, the restraint on
alienation. 294 Nonetheless, a significant attempt to evade the restramt for Pueblo
Jands succeeded for a time, and the form of t1tle played a part. In 1869, the
Supreme Court of the New Mex1co Terr1tory dec1ded that members of Pueblo
tribes were not protected by federal Ind1an laws. 295 Federal protect1on of Pueblo
land reached the Suprerne Court in 1877, and ‘the Court held federal law
inapplicable, principally based on the purported form of Pueblo land tenure.296
Congress manifested ‘its disagreement, however, ‘and the Court eventually
acquiesced .and held that the federal restraint applied to' Pueblo land.297 In the
meantime, the Pueblo Tribes lost much land to encroaching settlers, and Congress
enacted a complex statute to sort out conﬂ1ct1ng land c1a1ms 208

[3]—Tr1bal Land ln the Orlgmal States ‘

The terms of the 1790 Nonmtercourse Act seem clearly mtended to 1nclude
the original states by banning unauthorized sales “to.any. state, whether having
the right of pre-emption to such lands or not.” 299 Nevertheless, for many years
both the Bureau of Indian Affairs-and eastern state governments treated federal
trusteeshlp as mapphcable in original states, based on the theory that the statutes
applied only to.tribes that had been specifically “recognized” by the federal
government and on differences in the form of land title.300" :

_(:289 See § 15. 04[3] [4]

290 See; e.g;, 25°U.S.C. §§ 459, 465 501 1466 1495 2209

29180 § 15.03. Co

292 See § 15. 04[5]

293 See. Federal Power Comm’n V. Tuscarora Indlan Nanon 362 U.S. 99 (1960).

294 There is some question whether property purchased by trlbes in fee s1mple is subject to
the restraint on ‘alienation: See § 15.06[4].

#1295 United States 'v. Lucero; 1' N:M: 422 (1869); see’ Ch: 21, § 4.07[2].
296 United States v. Joseph, 94 U.S. 614, 618 (1877)
297 Umted States v. Candelana, 271 U.S. 432" (1926)

208 Pueblo Lands Act June 7, 1924, 43 Stat 636. ‘The Act authorized future transfers of interests
in tribal land only w1th federal approval. Mountam States Tel & Tel Co. v. Pueblo of Santa Ana,
412 U 237 (1985)

299 Act of July 22, 1790 § 4,1 Stat. 137

300 See Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370 (lst Cir.

1975), aff’g 388 F. Supp. 649 (D. Me. 1975).
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§ 15.06[6] FEDERAL INDIAN LAW

in fee simple is subject to the restraint, and state laws are preempted to the sape
extent as for land expressly held-in trust or restricted title.326 When trust tige
is involved, the tribe is entitled to invoke the restramt whether or not the Uniteg
States does so.327 ' ‘

[6]——Des1rab1hty of the Restramt

The federal restraint:on ahenatlon of tr1ba1 land has been strongly cr1t1c1zed
and at various times there have -been calls for its abolition. One class of criticg
attacks the restraint-because it removes land from efficient allocation of resources
by market forces -and treats Indian nations and their members differently from
other Americans.328 Some argue that the restraint is a barrier to Indian prosperi-
ty.329 Other critics ‘object to the-great power the restraint gives the federal
government and to a history of referring to tribes and Indians in demeaning terms
based in part on the restraint, such as “noncompetent,” and of asserting that the
restraint protects Indians from their-own “improvidence.” 330

The most compelling answer to critics is that the restraint has the broad support
of Native American people. Even though the concept of the: restraint originated
in European:and Anglo-American law,; was based on-paternalistic and insulting
images of Indians, and Indian consent to it was not sought at the outset, Indian
people have. tenaciously worked- to retain land at every juncture, and they have
perceived the restraint:as an-ally. The dominant view of Native Americans today
continues to favor the restraint to preserve tr1ba1 land for the furtherance of
dlStll'lCt Indlan values ' :

On many. occasmns powerful p011t1ca1 forces have advocated umlateral
termination -of all federal .protection for Indian land. While they have not
succeeded generally, they have prevailed in particular situations, some: with very
broad impact.33! Results of these episodes have reinforced Native Americans’
determination to maintain their land base. Much land subjected to market forces
was lost; and, with rare exceptions, the -social impact on tribal communities was

.. 326 See Alonzo y. Umted States 249 F.2d 189 (10th Cir.. 1957) (suit to enjom adverse possession
clalm agamst Pueblo Iands held m fee simple subject to federal restraint on ahenatlon)

327 See, e.g., Narragansett Tnbe V. S R.I:Land Dev. Corp 418 F. Supp. 798, 805—806 (DRI
1976). .

328 See, eg., I Francrs Paul Prucha, The Great Father The Umted States Govemment and the
Amencan Indians 108-114 (Univ. Neb. Press 1984); 2 Francis Paul Prucha; The Great Father: The
United States Government and the American Indlans 661-662, 879—887 (Univ. Neb. Press 1984).

i

329 See e.g... Terry. L. Anderson, Sovereign Natlons T, Reservatlons‘? An- Econormc Hlstol’)’ of
Amencan Indians; (Pac. Research: Inst.:for Pub. Pol’y 1995). ' B ‘

330 See, £.g., Robert A.'Williams, The American Indian in Western Legal Thought The Dis-
courses of Conquest 285-317 (Oxford Univ. Press 1990); Wilcomb E. Washburn, Red Man’s Land/
White Man’s Law: A Study of the Past and Present Status of the American Indian 41-46 (Univ-
Okla Press 2d ed 1995). , ) :

331 See Ch. % §§ 1.03, 1 06 Ch. 4, § 4. 07[3][b]
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TRIBAL PROPERTY § 15.07[1][a]

ly negative. The most important of these experiments was the allotment
, which resulted in massive loss of land and the undermining of Indian
glture and society. 332 The termination policy of the 1950s provided-more recent
mples, even though Indian consent was obtained in some' instances. The
’enence of the Menominee Tribe provides detailed evidence of the importance
the restraint to the preservation of tribal culture and:society.333 Subjected to
econormc forces of the marketplace and state taxation, the Menominees were
forced to sell portions-of their homeland for residential development. Congress

i erceded at the urging of the tribe and restored Menominee tribal lands to, trust
5 tus, reimposing the restraint on alienation. 334 ' -

1:5;07 Land Acquisition and Consol_idation w

;1]-¥Constersion of Fee Land to Trust Status
[a]—Authority

-Since the Indian Reorganization Act of 1934 (IRA) 335 Congress has supported
the policy of protecting.and increasing the.Indian. trust land base.336 The IRA
was -adopted -as-part of -the repudiation of the allotment policy of the late
nineteenth century, which had resulted in the large-scale transfer of land out of
Indian ownership that “quickly proved disastrous for the Indians.”337 The first
four sections of the IRA protect the existing Indian land base;338 repudiate the
zﬂlotment policy,339' indefinitely extend the trust status of“Indian lands,340

332See Ch: 1; § 1.04.

333 See S. Rep. No. 93-604, 93rd Cong.; 1st Sess. (1973) (Menommee Restoratlon) Joseph F.
Preloznik & Steven Felsenthal The Menominee Struggle 'to Mamtam Their Tribal Assets and
P tect Their Treaty Rtghts Followmg Termmatwn 51 N. D L Rev 53 (1974) see also Ch 1
§1.06. .

& 334 Menominee Restoration Act of 1973 25 US.C. §8§. 903—903f see Ch. 3, § 3. 02[8]
335 Act of June 18, 1934, 48 Stat 984 see Ch. 1, § 1.05.

336 A. partial.detour from thlS pohcy occurred dunng the termination era. of the 19505 See Ch.
1§106 . ; ceh oy

-337 Hodel v. Irving, 481 U.S. 704, 707 (1987) see also County of 'Yakima v. ‘Confederated
Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251,7253-257 (1992) (discussing allotment
policy). Indian land holdings declined from 138 million acres in 1887 to 48 million acres in:1934,
when the IRA was enacted. Readjustment. of Indian Affairs:: Hearings on H.R. 7902 Before the
House Comm. on Indian Affairs, 73d Cong. 16 (1934) (Memorandum .of. John Collier, Commis-
sioner. of Indian Affairs). See Ch. 1, § 1.04. ey P el

338 The IRA reflected a major shift in federal policy from one favoring diminishment of tribal
lands ‘to one protecting tribal lands ‘and supporting tribal self- government and ‘economic
development. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152 (1973) Cofment, Tribal
Self-Government and the Indian Reorganization Act of 1934, 70 Mich. L. Rev.'955, 964 (1972)
see Ch. 1, § 1.05

. 33925 US.C. § 461.
34025 U.S.C. § 462.
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