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JURISDICTIONAL STATEMENT 

The Plaintiffs-Appellants, the Chemehuevi Indian Tribe (“Tribe”) and thirty-

four individual members (collectively “Plaintiffs”) invoked the district court’s 

jurisdiction under 28 U.S.C. § 1331 seeking judicial review of a decision of the 

Secretary (“Secretary”) of the United States Department of the Interior (“Interior”), 

not to approve certain Assignment Deeds (“Assignment Deeds”) executed by the 

Tribe that would have conveyed interests in the Tribe’s land to its members. 

Plaintiffs appeal from an August 6, 2012 order of the U.S. District Court of 

the Central District of California granting summary judgment on all claims to the 

Secretary. The district court did not enter a separate judgment. Plaintiffs filed a 

timely notice of appeal on October 8, 2013. See Fed. R. Civ. P. 58(a), (c); Fed. R. 

App. P. 4(a)(1)(B); ER35-36. This Court has jurisdiction under 28 U.S.C. § 1291.    

STATEMENT OF THE ISSUES  

 The Tribe issued Assignment Deeds to thirty-four of its members that 

conveyed perpetual and exclusive interests in the Tribe’s lands that were “as close 

to fee simple absolute as possible.” ER864. The Tribe requested the Secretary to 

approve the Assignment Deeds under 25 U.S.C. § 81 (2000) (“New Section 81”). 

The Secretary declined to approve the Assignment Deeds, finding that they 

violated the Nonintercourse Act, 25 U.S.C. § 177 (“Section 177”). The questions 

presented on appeal are: 
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1. Whether the Secretary reasonably concluded that Section 177 requires 

Congressional authorization of conveyances of Indian land that do not completely 

divest a tribe of title and interests in its land.  

2. Whether the Secretary reasonably determined that the Assignment Deeds 

could not be approved under New Section 81 because they are not just 

encumbrances within the meaning of New Section 81, but are also conveyances 

that require specific Congressional authorization under Section 177. 

STATEMENT REFERENCING THE ADDENDUM 

Pursuant to Fed. R. App. P. 28-2.7, an addendum containing pertinent 

statutes and legislative history is attached to the end of this brief.   

STATEMENT OF THE CASE 

 Between 2004 and 2010, the Tribe issued Assignment Deeds to its members 

that conveyed interests in its lands that were “as close to fee simple absolute as 

possible.” ER864. The Tribe submitted the Assignment Deeds to the Secretary for 

approval under New Section 81, which provides that no agreement or contract with 

an Indian tribe that “encumbers Indian lands for a period of 7 of more years” is 

valid, unless it “bears the approval of the Secretary of the Interior or a designee.” 

25 U.S.C. § 81. New Section 81 requires that the Secretary “refuse to approve” 

agreements if she determines that they “violate[] federal law.” Id. 
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 The Interior Board of Indian Appeals (“IBIA”), acting on behalf of the 

Secretary, held that the Secretary lacks authority to approve the Assignment Deeds 

under New Section 81 because the Assignment Deeds are not just encumbrances 

under New Section 81, but are also conveyances under Section 177 that Congress 

has not specifically authorized the Secretary to approve. Section 177 states that 

“[n]o purchase, grant, lease, or other conveyance of lands, or of any title or claim 

thereto,” from an Indian tribe is valid unless approved by Congress. 25 U.S.C. § 

177. Congress must therefore delegate authority under Section 177 to the Secretary 

before she can approve any transactions.  

New Section 81 provides the Secretary with the authority to approve 

agreements that encumber Indian lands only if she concludes they do not violate 

other federal laws. And while the IBIA concluded that the Assignment Deeds 

encumber Indian lands, it also determined that the Assignment Deeds go beyond 

what Congress authorized the Secretary to approve under New Section 81 because 

they convey extensive rights. Specifically, the Assignment Deeds convey an 

exclusive right to use and possess the property, as well as a right to transfer, lease, 

or exchange the property with other tribal members. ER677-79. The Assignment 

Deeds also provide that they will descend to the assignee’s survivors and can only 

be canceled in limited circumstances. ER682-83. If the Tribe wants to repossess 

the property, it must pay the assignee the market value of the Tribe’s land. ER679-
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80. The IBIA also noted that the Solicitor of the Department of the Interior 

(“Solicitor”) had previously concluded that similar “conveyances of permanent use 

rights” violated Section 177. See ER575; ER52; ER69. It accordingly determined 

that the Assignment Deeds conveyed interests that cannot be conveyed absent 

Congressional approval under Section 177. Because Congress has not granted the 

Secretary authority to approve these conveyances, the IBIA found that the 

Assignment Deeds violate federal law and the Secretary could not approve them. 

Notably, the IBIA explained in its decision that there were other ways—different 

from the Assignment Deeds—in which the Tribe could assign land to its members. 

The Tribe challenged Interior’s final decision in district court, arguing that 

the Assignment Deeds do not violate Section 177 because they do not completely 

extinguish the Tribe’s interest in its lands. The Tribe also argued that the Secretary 

had the requisite authority and should have approved the Assignment Deeds under 

New Section 81. The district court rejected these arguments and granted the 

Secretary’s motion for summary judgment. The Tribe appeals. 

BACKGROUND 

A. Statutory and regulatory framework 

1. Section 177 

Enacted in 1790, and today codified in 25 U.S.C. Chapter 5 – “Protection of 

Indians,” Section 177 has been called “the most significant congressional 
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enactment regarding Indian lands.” U.S. for and on Behalf of Santa Ana Indian 

Pueblo v. Univ. of N.M., 731 F.2d 703, 706 (9th Cir. 1984) (internal citations 

omitted). Section 177 requires Congressional approval of a broad range of 

conveyances of tribal land, including both permanent and temporary conveyances 

that would divest tribes of their use of the land. Section 177 provides: 

No purchase, grant, lease, or other conveyance of lands, or of any title 
or claim thereto, from any Indian nation or tribe of Indians, shall be of 
any validity in law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution. 
 

25 U.S.C. § 177.  

Section 177 was enacted to protect “Indian title” to land. See Felix S. Cohen, 

Handbook of Federal Indian Law at 998 (2005 ed.). Indian title has been 

characterized as “title of occupancy,” “right of occupancy,” and “right of 

possession,” and is not equivalent to fee title. See Handbook of Federal Indian Law 

at 971; Penobscot Indian Nation v. Key Bank of Me., 112 F.3d 548-49 (1st Cir. 

1997) (“In 1872, when Congress passed § 81, federal law provided that Indian 

tribes enjoyed the right to possess and occupy lands but not to alienate these lands 

without the federal government’s approval.”); Johnson v. M’Intosh, 21 U.S. (8 

Wheat.) 543, 574 (1823) (stating that United States possessed title to all Indian 

lands “subject only to the Indian right of occupancy”); United States v. Cook, 86 

U.S. (19 Wall.) 591, 592-94 (1873) (Indians enjoyed only right of occupancy in 

Indian lands and that “the fee was in the United States”). 
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Section 177 has long been interpreted as prohibiting a broad range of 

transactions absent specific Congressional approval. See, e.g., United States v. 

Candelaria, 271 U.S. 432, 441-44 (1926) (individuals may not occupy and fence 

off reservation lands to exclude Indians without government’s consent); United 

States v. 7,405.3 Acres of Land, 97 F.2d 417, 422 (4th Cir. 1938) (land may not be 

taken from tribe by adverse possession without government’s consent); Alonzo v. 

United States, 249 F.2d 189, 184-96 (10th Cir. 1957) (individual members of tribe 

may not claim interest in land separate from interest as member of the tribe; fact 

that tribe acquired land by purchase did not preclude application of Section 177); 

Oneida Indian Nation of N.Y. v. Oneida Cnty. of N.Y., 414 U.S. 661, 667-68 (1974) 

(tribe may not cede reservation land to State without government’s consent). 

Notably, even agreements between tribes and their members are not exempt. 

Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940, 948 (D. Mass. 1978) aff’d, 

592 F.2d 575 (1st Cir. 1979), cert. denied 444 U.S. 866 (1979). 

The statute’s broad proscription against conveyances of title or claims to 

tribal lands reflects Congress’s intent “to prevent unfair, improvident or improper 

disposition” of tribal lands “without the consent of Congress, and to enable the 

Government, . . . to vacate any disposition of [such] lands made without its 

consent.” Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 119 

(1960); see also Oneida Indian Nation of N.Y. v. Cnty. of Oneida, 617 F.3d 114, 
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141 (2d Cir. 2010) (Gershan, J., dissenting); United States v. Southern Pacific 

Transp. Co., 543 F.2d 676, 685-86 (9th Cir. 1976). Today, “[l]and forms the basis 

for social, cultural, religious, political, and economic life for American Indian 

nations.” Handbook of Federal Indian Law at 965. The restraint against alienation 

is intended to “preserve tribal land for the furtherance of distinct Indian values.” Id. 

at 1008. 

2. Section 81 

Congress enacted Section 81 in 1872 (“Old Section 81”) as an additional 

restraint against alienation that was specifically designed to protect tribes from 

fraud “in the conduct of their economic affairs.” S. Rep. No. 106-150, at 2 (1999). 

As originally enacted, Old Section 81 declared “null and void” any agreement to 

provide services to Indian tribes that were “relative to their lands,” unless the 

Secretary had approved the agreement. Old Section 81 provided:   

No agreement shall be made by any person with any tribe of Indians . 
. . for the payment or delivery of any money . . . in consideration of 
services for said Indians relative to their lands . . . unless such contract 
or agreement be executed and approved as follows: . . . [Such 
agreement] shall bear the approval of the Secretary of the Interior . . . 
indorsed upon it. . . . All contracts or agreements made in violation of 
this section shall be null and void . . . . 
 

25 U.S.C. § 81 (1994), (original version at R.S. § 2103 (1871)). The broad 

statutory language created confusion, however, and “Indian tribes, their corporate 

partners, courts, and the [Bureau of Indian Affairs] . . . struggled for decades with 
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how to apply Old Section 81 in an era that emphasizes tribal self-determination, 

autonomy, and reservation economic development.” S. Rep. No. 106-150, at 2. 

Parties often “erred on the side of caution” and submitted “any contract” with a 

tribe to the Secretary for approval. Id. at 9.   

In 2000, Congress significantly amended Old Section 81 to clarify the kinds 

of agreements that require Secretarial approval. Pub. L. No. 106-179, 114 Stat. 46 

(2000); S. Rep. No. 106-150, at 1. The amended statute narrows the universe of 

agreements that require the Secretary’s approval: 

No agreement or contract with an Indian tribe that encumbers Indian 
lands for a period of 7 or more years shall be valid unless that 
agreement or contract bears the approval of the Secretary of the 
Interior or a designee of the Secretary. 

 
25 U.S.C. § 81(b) (2000), 114 Stat. at 46.  

The 2000 amendments granted authority to the Secretary to promulgate 

regulations implementing the statute, including regulations identifying the types of 

agreements or contracts that require Secretarial approval under New Section 81 

and the types of agreements that are exempt. 25 U.S.C. § 81(e). The Secretary 

defined encumbrances as agreements that “attach a claim, lien, charge, right of 

entry or liability to real property.” 25 C.F.R. § 84.002. Some examples of 

encumbrances are “leasehold mortgages, easements, and other contracts or 

agreements that by their terms could give to a third party exclusive or nearly 

exclusive proprietary control over tribal land.” Id. The regulations also explain 
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which agreements are exempt from Secretarial review and approval, including, 

among others, those “that convey to tribal members any rights for temporary use of 

tribal lands, assigned by Indian tribes in accordance with tribal laws or custom,” 25 

C.F.R. § 84.004(d), and “contracts or agreements that do not convey exclusive or 

nearly exclusive proprietary control over tribal lands for a period of seven years or 

more,” id. § 84.004(e).  

The 2000 statutory amendments also provide: 

(d) Unapproved agreements. The Secretary (or a designee of the 
Secretary) shall refuse to approve an agreement or contract that is 
covered under subsection (b) of this section if the Secretary (or a 
designee of the Secretary) determines that the agreement or contract—
(1) violates Federal law; . . . 
 

25 U.S.C. § 81(d). Consistent with New Section 81, the regulations reiterate that 

the Secretary will “disapprove a contract or agreement” that requires Secretarial 

approval under New Section 81 if the “Secretary determines that such contract or 

agreement violates federal law.” 25 C.F.R § 84.006(a)(1) (internal punctuation 

omitted). 

3. The Administrative Procedure Act 

Under the APA, a plaintiff may request a federal court to “compel agency 

action unlawfully withheld or unreasonably delayed,” 5 U.S.C. § 706(1), and “hold 

unlawful and set aside agency action” that is “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A). The 
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APA authorizes judicial review only when a person has been “adversely affected 

or aggrieved by agency action,” 5 U.S.C. § 702, that is “final,” and “for which 

there is no other adequate remedy in a court.” 5 U.S.C. § 704; see Norton v. 

S. Utah Wilderness Alliance (“SUWA”), 542 U.S. 55, 61-62 (2004); Lujan v. Nat’l 

Wildlife Fed’n, 497 U.S. 871, 882 (1990) (“When, as here, review is sought . . . 

under the general review provisions of the APA, the agency action in question 

must be final agency action.”); Ecology Ctr., Inc. v. U.S. Forest Serv., 192 F.3d 

922, 926 (9th Cir. 1999). 

B. The Tribe’s Land Assignment Deeds 

The Chemehuevi Reservation (“Reservation”) is located in San Bernardino 

County, California. In 2001, the Tribal Council approved Ordinance No. 01-08-25-

1-A (“Ordinance”), which “establish[ed] a uniform procedure for determining 

when and under what conditions tribal members will be allowed to occupy 

unassigned tribal trust lands for residential purposes . . . in a manner similar to [fee 

simple ownership] in land off the Reservation.” ER671. The Ordinance defines an 

“assignment” of tribal land as “a formal exclusive right to use and possess [parcels 

of] tribal land for Residential Assignment purposes subject to the provisions of this 

Ordinance.” ER672. According to the Tribe’s complaint, there are approximately 

113 residential lots on the Reservation. ER865; ER894.   
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While an Assignment Deed under the Ordinance does not expressly vest title 

to a residential lot in the assignee, it is characterized as a “deed” that “formally 

convey[s],” among other interests, an exclusive right to use and possess the land to 

the assignee. ER676; see, e.g., ER293-336. Assignment Deeds may be transferred 

to, devised to, or exchanged with other tribal members, or leased to nonmembers, 

ER677-78; ER681, and if the assignee dies intestate, the Assignment Deed will 

descend to the assignee’s surviving spouse or children, ER678-79. See also 

ER864-65; ER585-87 (letter from Tribe explaining perpetual interests granted by 

the Assignment Deeds). 

Furthermore, once a parcel of tribal land is assigned, it can be canceled only 

in limited situations. For example, the Ordinance provides that the Assignment 

Deed can be canceled if the assignee transfers it without approval, creates a public 

nuisance, fails to establish residence or occupy the land within a certain time, or 

commits a crime on the property. ER682-83; ER865. To recover possession of 

assigned lands needed for tribal purposes, the Tribe must pay fair market value for 

its own land and any permanent improvements on its land. ER679-80.  

The Assignment Deeds contain a waiver of the Tribe’s sovereign immunity 

to enforce both the Assignment Deeds and the Ordinance, which is incorporated 

therein, in tribal court or, if tribal court is unable to hear the case, in any court of 
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competent jurisdiction. See, e.g., ER597; ER293-336. The Tribe also represents 

that it intends the Assignment Deeds to be enforceable against third parties.  

C. The Tribe’s Request for Secretarial Approval 
 

In 2004, the Tribe asked the Regional Director, who was acting on behalf of 

the Secretary,1 to approve the first set of Assignment Deeds under New Section 81. 

See Chemehuevi Indian Tribe v. Acting W. Reg’l Dir., Bureau of Indian Affairs, 45 

IBIA 81 (2007) (“Chemehuevi I”); ER572-73. A year later, during administrative 

review, the Tribe filed suit in district court to compel approval of the Assignment 

Deeds. Casanova v. Norton, 2006 WL 2683514, at *1 (D. Ariz. Sept. 18, 2006). 

The court dismissed the case without prejudice based on the Tribe’s failure to 

exhaust its administrative remedies. Id. at *4.   

While the suit was pending, in August 2005, the Regional Director declined 

to approve the first group of Assignment Deeds. ER572-76. The Regional Director 

                                           

1 The Secretary has delegated some of her responsibilities to Interior’s Bureau of 
Indian Affairs’ (“BIA”) Regional Directors, including the responsibility to review 
and approve encumbrances under New Section 81. See 25 C.F.R. § 84.002; Interior 
Department Manual, 209 DM 8 (Apr. 21, 2003) (delegation of authority), available 
at http://elips.doi.gov/elips/DocView.aspx?id=802&searchid=a2ee2fb9-0089-
4189-87a4-b6ed5ff2668f&dbid=0; Indian Affairs Manual, Delegations of 
Authority, Part 3, Chapter 1, IAM Release #99-06 (Oct. 25, 1999), available at 
http://www.bia.gov/cs/groups/public/documents/text/idc-000326.pdf. Decisions 
made by Regional Directors are governed by BIA’s administrative appeal 
regulations and are appealable to the IBIA, whose decision is final for Interior. See 
25 C.F.R. §§ 2.2, 2.3, 2.4(e), 2.6; 43 C.F.R. §§ 4.200-4.340 (applicable procedures, 
as required by 25 C.F.R. § 2.4(e)). 
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explained that the Assignment Deeds appeared to grant more than a possessory 

interest in Indian lands because “the interest conveyed may continue indefinitely so 

long as certain conditions are satisfied.” ER574. Accordingly, “the grant would not 

be authorized by federal law and could not be approved under any circumstance” 

because it would violate Section 177.2 ER574-75. The Regional Director explained 

that Interior’s Solicitor’s Office “had found similar ‘conveyances of permanent use 

rights to be violative of [Section 177].’” Id. 

The Regional Director suggested that the Tribe choose an alternate system of 

land assignments by granting 50-year residential leases to its tribal members under 

25 U.S.C. § 4211. ER575. These long-term leases would meet the Tribe’s goal of 

providing its members with stable and tangible property interests, because lessees 

could mortgage the leases and eventually assign them to their heirs. ER575. The 

Regional Director also noted that “numerous tribes” have obtained 99-year leasing 

authority, and at least one tribe has obtained an exception to Section 177, which 

allows it to convey title to parcels of its land to its members under certain 

                                           

2 The Regional Director also alternatively held that “[t]o the extent a possessory 
interest is being conveyed, the grant would need to be approved under the leasing 
statutes and regulations, and would thus be exempt from approval under Section 81 
under 25 C.F.R. § 84.004(a).” ER574. The Regional Director also noted that, 
typically, tribes assign land for temporary use. ER574. Such assignments for 
temporary use are exempt from approval under Section 81, but to the extent the 
Assignment Deeds here granted a possessory interest, they would need to be 
approved under the relevant leasing statute. Id.; see 25 C.F.R. § 84.004(d). 
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circumstances. ER575. The Regional Director informed the Tribe that it could 

appeal his decision to the IBIA. ER576.  

After the district court dismissed its lawsuit, the Tribe appealed the Regional 

Director’s decision to the IBIA. Chemehuevi I, 45 IBIA 81. The IBIA dismissed 

the appeal as untimely and the Tribe did not seek judicial review of its decision. Id. 

In August and November 2007, the Tribe submitted two additional groups of 

Assignment Deeds to the Regional Director for approval. ER567-68; ER615-17. 

The Regional Director declined to approve these Assignment Deeds in September 

2007 and January 2008, respectively, for the same reasons stated in his August 

2005 decision. ER567-68 (Sept. 21, 2007 decision citing ER572-76); ER615-17 

(Jan. 15, 2008 decision citing same). The Tribe submitted another group of 

Assignment Deeds for approval in April 2010, which the Regional Director denied 

in May 2010 for the same reasons. ER548-49 (citing ER572-76). 

D. The Tribe’s Appeals to the Interior Board of Indian Appeals 

The Tribe appealed the Regional Director’s September 2007, January 2008, 

and May 2010 decisions to the IBIA in, respectively, October 2007, ER523-25; 

February 2008, ER365-66; and May 2010, ER546-47. The IBIA consolidated the 

first two appeals and, in October 2010, affirmed the Regional Director’s September 
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2007 and January 2008 decisions.3 Chemehuevi Indian Tribe v. W. Reg’l Dir., 

Bureau of Indian Affairs, 52 IBIA 192 (2010); ER51-71. The IBIA affirmed the 

Regional Director’s May 2010 decision separately in December 2010 for the same 

reasons provided in its October 2010 decision. 52 IBIA 364 (2010); ER532-33.   

  The IBIA held that the Assignment Deeds were encumbrances “subject to 

review under [New Section] 81.” ER70. However, the Assignment Deeds 

conveyed such substantial interests in the Tribe’s lands that the IBIA found that 

they conveyed the “fair equivalent” to “absolute title to the land.” ER70; ER52 

(Assignment Deeds “seek to convey an exclusive possessory interest that is 

intended to be perpetual and, as such, violates [Section 177].”). The IBIA 

explained that “[t]he Tribe has relinquished all authority to use, control, or possess 

its own land—to the point of committing itself to paying fair market value to the 

assignee for the Tribe’s own land in a condemnation proceeding and permitting the 

assignee to sell or devise the assignment to another tribal member.” ER69-70. 

                                           

3 The IBIA noted that because the Tribe’s appeal of the Regional Director’s 2005 
decision was untimely, and the Regional Director denied the later-submitted 
Assignment Deeds on the same grounds utilized in his 2005 decision, review of the 
Regional Director’s decisions would be barred by res judicata. Because, however, 
the Regional Director submitted briefs to the IBIA indicating that he changed his 
position and believed that the Assignment Deeds were properly characterized as 
temporary use agreements and therefore were not properly submitted under New 
Section 81, the IBIA reconsidered the Regional Director’s decisions. ER52. 
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Thus, the Assignment Deeds “fall within the prohibition of [Section 177],” and 

could not be approved under New Section 81. ER70. 

E. District Court Litigation 

The Tribe filed suit in district court seeking declaratory and injunctive relief. 

The Tribe challenged the IBIA’s October 2010 and December 2010 decisions, 

asserting that the denial of its requests to approve the Assignment Deeds violated 

New Section 81 and the APA, ER872-74, and breached the government’s trust 

duties to the Tribe, ER874-75. The Secretary moved to dismiss the case for lack of 

subject matter jurisdiction, and both parties moved for summary judgment. Dkt. 

Nos. 6, 7, 17.  

The court granted summary judgment for the Secretary on August 6, 2010. 

ER1-33. As relevant here, after finding it had jurisdiction, ER3-4, the court held 

that the Secretary’s interpretation of New Section 81 and its implementing 

regulations are reasonable and entitled to deference under Chevron U.S.A, Inc. v. 

Natural Res. Def. Council, Inc, 467 U.S. 837, 842-43 (1984), Auer v. Robbins, 519 

U.S. 452, 461 (1997), and the APA. ER11-16; ER24. The court held that the 

Secretary reasonably exercised her Congressionally-delegated authority, ER12-16, 

and that the IBIA correctly concluded that the Assignment Deeds “were barred 

under Section 177” and thus could not be approved under New Section 81. ER24. 
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The district court rejected the Tribe’s assertions that New Section 81 granted 

authority to the Secretary to approve the Assignment Deeds. As the court 

explained, New Section 81 “contains no affirmative grant of authority allowing the 

Secretary (or Indian landowners) to engage in transactions that would otherwise be 

barred under Section 177.” ER28; see also ER20-21; ER23; ER25-26.  

The court further held that interpreting New Section 81 to prohibit approval 

of the Assignment Deeds would not render it null. The court identified several 

instances in which an agreement could “encumber” Indian land, and therefore 

require Secretarial approval under New Section 81, but not require additional 

Congressional authorization under Section 177. ER22-23. The court also held that 

the Indian canon of construction did not apply here because it is not clear which 

interpretation of New Section 81 and Section 177 favors Indian interests. ER18-19.  

STANDARD OF REVIEW 

This Court reviews the district court’s grant of summary judgment de novo, 

see Feldman v. Allstate Ins. Co., 322 F.3d 660, 665 (9th Cir. 2003), applying the 

same deferential standard of review under the APA, 5 U.S.C. § 701 et seq., applied 

by the district court. Sierra Club v. Babbitt, 65 F.3d 1502, 1507 (9th Cir. 1995). 

The APA provides that courts may set aside agencies’ actions as unlawful only if 

those actions are “arbitrary, capricious, an abuse of discretion, or otherwise not in 
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accordance with law.” 5 U.S.C. § 706(2)(A); see also Save the Peaks Coal. v. U.S. 

Forest Serv., 669 F.3d 1025, 1035 (9th Cir. 2012).  

Review under the APA is narrow and a court must not “substitute its 

judgment for that of the agency.” Citizens to Preserve Overton Park v. Volpe, 401 

U.S. 402, 416 (1971), overruled on other grounds by Califano v. Sanders, 430 U.S. 

99 (1977). “Even when an agency explains its decision with ‘less than ideal 

clarity,’” a court “will not upset the decision on that account ‘if the agency’s path 

may reasonably be discerned.’” Alaska Dep’t of Envtl. Conservation v. EPA, 540 

U.S. 461, 497 (2004) (quoting Bowman Transp., Inc. v. Ark.-Best Freight Sys., 

Inc., 419 U.S. 281, 286 (1974)). A court should be particularly deferential to an 

agency’s decision when “the challenged decision implicates substantial agency 

expertise.” Mt. Graham Red Squirrel v. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993); 

Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en banc), abrogated 

on other grounds by Winter v. Natural Res. Def. Council, 555 U.S. 7 (2008); Envtl. 

Def. Ctr., Inc. v. EPA, 344 F.3d 832, 869 (9th Cir. 2003); see Geier v. Am. Honda 

Motor Co., 529 U.S. 861, 883 (2000). 

The Secretary has been charged with implementing New Section 81, 

including the authority to decide what types of agreements fall within the scope of 

the statute. 25 U.S.C. § 81(b)-(e). Courts defer to an agency’s reasonable 

interpretation of a statute that it is charged with implementing, see Chevron, 467 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 29 of 113



 19  

U.S. at 844-45, like the Secretary’s interpretation of the statutes at issue here. 

Courts first consider whether Congress has “directly spoken to the precise question 

at issue.” Id. at 842-43. Congressional intent is determined by examining the 

statute’s plain language; if the plain language is not clear, the court looks to the 

legislative history and purposes of the statutory scheme. See In re BCP West, 319 

F.3d 1166, 1171 (9th Cir. 2003). If the statute is silent or ambiguous on the issue, 

the question for the court is whether the agency’s interpretation is permissible. 

Chevron, 467 U.S. at 843. If the agency’s interpretation is reasonable, courts defer 

to that interpretation. Id. at 844-45. Similarly, an agency’s interpretation of its own 

regulations is “controlling” unless “plainly erroneous or inconsistent with the 

regulation.” Auer, 519 U.S. at 461; see also Home Builders Ass’n of N. Cal. v. U.S. 

Fish & Wildlife Serv., 616 F.3d 983, 991 (9th Cir. 2010); Wickland Oil Terminals 

v. Asarco, Inc., 792 F.2d 887, 891-92 (9th Cir. 1986) (“We must accord very great 

deference to an agency’s interpretation of its regulations.”).  

SUMMARY OF THE ARGUMENT 

The IBIA reasonably concluded that the Secretary could not approve the 

Assignment Deeds under New Section 81 because they violate federal law, 

specifically Section 177. Section 177 prohibits purchases, grants, leases, or other 

conveyances of Indian lands, or title or claims thereto, unless the transactions are 

specifically approved by Congress. 25 U.S.C. § 177. In the absence of 
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Congressional authorization, Section 177 prohibits conveyances that completely 

extinguish Indian title to lands as well as transactions that, for example, result in a 

tribe’s indefinite surrender of possession and use of its land.  

Over the years, Congress delegated some of its authority under Section 177 

to Interior to approve certain categories of transactions. Old Section 81, as 

originally enacted, authorized the Secretary to approve a limited range of contracts 

made “in consideration of services for . . . Indians relative to their lands.” 25 

U.S.C. § 81 (1994). This language created uncertainty about which contracts 

required Secretarial approval, causing tribes and individuals to seek approval of a 

broad range of contracts, including contracts for the sale of vehicles and office 

supplies. See S. Rep. No. 106-150, at 8-9; Business Development on Indian Lands: 

Hearing Before the Senate Comm. on Indian Affairs, 106th Cong. 96, at 20 (1999) 

(hereinafter “S. Hrg. 106-96”). 

To clarify the statute, Congress narrowed Section 81 in 2000 “to require 

[Secretarial] approval” only “of contracts that encumber Indian lands for a period 

of at least seven years,” S. Rep. No. 106-150, at 14-15, and gave the Secretary 

authority to determine what kinds of agreements are subject to review under 25 

U.S.C. § 81. New Section 81 also mandates that the Secretary “refuse to approve 

an agreement or contract . . . if the Secretary (or a designee of the Secretary) 

determines that the agreement or contract—(1) violates Federal law.” 25 U.S.C. 
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§ 81(d); see also 25 C.F.R. § 84.006(a) (Interior’s regulations with same language). 

There is nothing in the language or legislative history of the amendment that 

indicates that Congress intended to expand the Secretary’s authority to approve 

agreements encumbering Indian lands where those agreements would also convey 

a property interest in excess of a mere “encumbrance.” 

Interior previously found that it lacked authority under Old Section 81 to 

approve land assignments very similar to the Assignment Deeds here on the 

ground that, without specific Congressional approval (which did not exist), they 

constituted unauthorized conveyances of land under Section 177. See ER67, citing 

Solicitor’s Opinion, M-31724 (Nov. 21, 1942), available at 

http://thorpe.ou.edu/sol_opinions/p1156-1180.html#m-31724. The IBIA 

determined it was bound by this precedent in considering whether the Secretary 

had authority to approve the Assignment Deeds here because Congress did not 

enlarge the Secretary’s authority when it amended Section 81. ER67-68. 

In evaluating the terms of the Assignment Deeds and the Ordinance, the 

IBIA concluded that the Assignment Deeds are not only encumbrances, ER62-65, 

but are also “designed to individualize the tribal title and create in the individual an 

enforceable vested interest,” ER68. The Assignment Deeds here, like the land 

assignments at issue in the 1942 Solicitor’s Opinion, would convey the perpetual, 

exclusive use and possession of the Tribe’s land, combined with the rights of 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 32 of 113



 22  

descent and alienation, the ability to enforce the agreement against third parties, 

and the commitment of the Tribe to pay for the value of its own land if the Tribe 

wished to repossess it. ER68-70. The IBIA concluded that these features 

demonstrated that “the Tribe has conveyed a significant claim to its lands that falls 

squarely within the proscription of [Section] 177.” ER69. This decision was 

reasonable and is entitled to deference under the APA. Alaska Dep’t of Envtl. 

Conservation, 540 U.S. at 496-97. Because the IBIA determined that the 

Assignment Deeds conveyed interests beyond mere “encumbrances” in tribal land, 

it properly concluded that the Secretary lacked authority to approve them under 

New Section 81.  

The Tribe contends that the enactment of statutes permitting the alienation of 

various interests in Indian land, subject to approval by the Secretary, suggests that 

the Secretary may approve these Assignment Deeds. Those statutes constitute 

Congress’s authorization of specific land transactions, subject to Secretarial 

approval, and even the Tribe does not suggest that any of those statutes authorizes 

the Assignment Deeds. The IBIA reasonably concluded that no statute 

affirmatively authorizes the Secretary to approve assignments where they “convey 

in perpetuity an exclusive possessory interest in a tribe’s lands that may be 

devised, sold, or otherwise conveyed by the assignee.” ER67. 
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Last, contrary to the Tribe’s assertion, the Indian canon of construction does 

not apply here because the Tribe’s proposed interpretation of the statutes does not 

clearly benefit Indian interests generally. The district court properly deferred to 

Interior’s decision to deny the Assignment Deeds under New Section 81 on the 

grounds that they are prohibited by Section 177. 

ARGUMENT 

Relying on Tonkawa Tribe of Oklahoma v. Richards, 75 F.3d 1039 (5th Cir. 

1996), the Tribe asserts, Br. at 34-40, that the Assignment Deeds do not violate 

Section 177 because Section 177 only applies to agreements that completely 

extinguish tribal title to land. The Tribe also asserts, Br. at 21-28, 30 n.1, 45, 47-

48, that, even if the Assignment Deeds would violate Section 177 and could not 

have been approved under Old Section 81, by enacting New Section 81, Congress 

expanded the scope of the Secretary’s authority to approve “encumbrances” like 

the Assignment Deeds. ER20-21. After a thorough analysis, the IBIA rejected the 

Tribe’s contentions. See ER66-69. The IBIA reasonably concluded that the 

Assignment Deeds are not merely encumbrances, but convey such extensive 

interests in the Tribe’s land that they could not be approved by the Secretary under 

New Section 81 and its implementing regulations, and instead require 

Congressional approval under Section 177. ER70.  

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 34 of 113



 24  

I. Section 177 requires Congressional approval of conveyances of title or 
claims to Indian lands.  

Section 177 was enacted to protect “Indian title” to property, which, as 

explained above in Section A.1, is characterized as a right of possession and 

occupancy. The statute specifically requires Congressional approval of leases, 

grants, “or other conveyance[s] of lands, or of any title or claim thereto.” 25 U.S.C. 

§ 177. Contrary to the Tribe’s assertions (Br. at 34-40) and as explained by the 

IBIA (ER66), Section 177 by its own terms applies to conveyances of less than 

complete divestment, including the Assignment Deeds. See ER66.  

Section 177 does not define the terms “conveyance,” “title” or “claim.”4 

However, as the U.S. Attorney General explained in an 1885 opinion, “[t]his 

statutory provision is very general and comprehensive.” Lease of Indian Lands for 

Grazing Purposes, 18 Op. Att’y Gen. 235, 237 (1885). The Solicitor of the 

Department of the Interior similarly explained that because Congress used “all-

inclusive” language in Section 177, it is “immaterial” (1) “whether the forbidden 

transaction involves Indians or whites;” (2) “whether the particular transaction be 

one running from the tribe to its members or from the members to each other;” or 
                                           

4 To “convey,” as defined by Black’s Law Dictionary, means “[t]o transfer or 
deliver (something, such as a right or property) to another, esp. by deed or other 
writing; esp., to perform an act that is intended to create one or more property 
interests, regardless of whether the act is actually effective to create those 
interests.” Black’s Law Dictionary (9th ed. 2009). Similarly, a “conveyance” is 
defined as “[t]he voluntary transfer of a right or of property.” Id. 
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(3) whether a transaction attempts to convey less than complete title—“the 

attempted transfer of any title or claim to the tribal land is equally within the 

prohibition.” See Solicitor’s Opinion, M-31724; see also ER67, citing Mashpee 

Tribe, 447 F. Supp. at 948 (“The Nonintercourse Act does not by its terms provide 

for any exception for the conveyance of land from a tribe to individual Indians. . . 

.”). “Whatever the right or title may be, each of the[] tribes or nations is precluded, 

by the force and effect of the statute, from either alienating or leasing any part of 

its reservation, or imparting any interest or claim in or to the same, without the 

consent of the Government of the United States.” 18 Op. Att’y Gen. at 237. 

Section 177 therefore applies to instances where the tribe surrenders possession 

and use of its land for a limited duration or for a specific purpose. See ER66; 

Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 56 (2d Cir. 1994) 

(“alienation” of land without Congressional approval constitutes violation); United 

States v. S. Pac. Transp., 543 F.2d at 684 (easements granting railroad rights of 

way are “claim[s] to Indian lands . . . and are therefore invalid under section 177” 

unless authorized by Congress).  

The Tribe, relying on Tonkawa Tribe, 75 F.3d at 1044, asserts that 

Congressional approval under Section 177 is needed only for conveyances that 

completely extinguish a tribe’s interest in its lands, but not for conveyances that do 

not completely extinguish a tribe’s title to its lands. Br. at 34-42. The Tribe 
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theorizes that because the Assignment Deeds at issue here do not completely 

extinguish the Tribe’s title to its lands, they do not require Congressional approval 

under Section 177.5 Br. at 37. Not only does this assertion misunderstand the scope 

of Section 177 for the reasons explained above, but the Tribe’s reliance on 

Tonkawa is misplaced. 

In Tonkawa, the Fifth Circuit evaluated a claim brought by a tribe against 

the State of Texas, alleging that an 1866 state law granted the tribe an enforceable 

interest in land that was divested by Texas without the federal government’s 

consent, in violation of Section 177. 75 F.3d at 1043. The Fifth Circuit held that in 

order for the tribe to assert a violation of Section 177, it had to establish, among 

other things, that “the [t]ribe’s title or claim to the interest in land has been 

extinguished without the express consent of the United States.” Id. at 1044.  

The Fifth Circuit’s fact-bound ruling in Tonkawa addressed an entirely 

different situation from the one present here. In Tonkawa, the tribe asserted that the 

state, by statute, had completely divested tribal title to land in violation of Section 

177. By bringing suit, the tribe was attempting to recover its title (i.e. rights of 

possession and occupancy) to land. It is undisputed that Section 177 applies to 

                                           

5 If it were true that Section 177 only required Congressional approval of 
conveyances that completely extinguish title, then Congress would not have had to 
enact the statutes cited by the Tribe at Br. at 41-42.  
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conveyances that completely extinguish Indian title. The Fifth Circuit’s decision 

therefore explained the necessary elements of a Section 177 claim where a tribe’s 

claimed Indian title had been completely extinguished. However, the Fifth Circuit 

did not address what would be necessary to demonstrate a Section 177 claim in a 

situation like this one, where the Tribe has proposed to convey extensive rights to 

its members that do not completely extinguish its interests in its lands.  

II. The IBIA correctly concluded that the Secretary lacked authority to 
approve the Assignment Deeds because, though they are encumbrances 
within the meaning of New Section 81, they are also conveyances that 
require, but lack, Congressional approval under Section 177. 

The Tribe asserts that even if the Assignment Deeds are subject to Section 

177’s Congressional-approval requirement, ER20; see also Br. at 45, 47-48, the 

Secretary had authority to approve them under New Section 81 because they are 

agreements that encumber Indian lands.6 Br. at 48-49. This argument is without 

merit. The IBIA reasonably determined that the Secretary lacked authority under 

New Section 81 to approve the Assignment Deeds because they require 

Congressional authorization under Section 177.  

                                           

6 The Tribe and Interior agree that the Assignment Deeds are agreements that 
encumber Indian lands. ER62-64; Br. at 30-34. The difference is that the IBIA 
found that the Assignment Deeds go beyond the sorts of encumbrances that the 
Secretary is authorized to approve under New Section 81 and constitute 
conveyances that require specific Congressional approval under Section 177, 
which Congress has not provided. 
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A. In amending Section 81, Congress did not intend to expand the scope of 
the Secretary’s authority to approve conveyances of title or claims to 
Indian lands within the meaning of Section 177. 
 
As explained above in Sections A-B, Interior may only approve transactions 

listed in Section 177 if there is “some law, . . . derived from either a treaty or a 

statutory provision,” that authorizes it to approve the transactions. 18 Op. Att’y 

Gen. at 238. Since enacting Section 177, Congress has enacted various statutes 

authorizing the Secretary to approve certain kinds of transactions relating to Indian 

land, including Section 81. The Secretary was not, however, authorized to approve 

conveyances of Indian title, such as the Assignment Deeds, under Old Section 81.7  

The Tribe erroneously contends that by amending New Section 81 to allow 

Secretarial approval of long-term agreements encumbering Indian lands, Congress 

authorized the Secretary to approve every kind of “encumbrance” covered by 

Section 177 that is not already authorized by another statute. Br. at 45, 47-48. 

Contrary to the Tribe’s assertions, Br. at 49-50, the implication of the Tribe’s 

contention is that New Section 81 impliedly repealed or superseded Section 177 as 

to any transaction that results in an “encumbrance” of Indian lands greater than 

seven years in length, even where the transaction would also convey a property 

interest in excess of a mere “encumbrance.” See ER19-28; ER66. 

                                           

7 The Tribe appears to agree that the Secretary was not authorized by Congress to 
approve the Assignment Deeds under Old Section 81. See Br. at 28. 
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There is no such express language in New Section 81 supporting this 

contention. As the district court noted, “repeal by implication is disfavored.” ER20 

(citing Ahlmeyer v. Nev. Sys. of Higher Educ., 555 F.3d 1051, 1058 (9th Cir. 

2009)). Further, as explained below, there is no support for the Tribe’s assertions 

in either the text or the legislative history of Section 81. 

1. The statutory language and legislative history demonstrate that Congress 
authorized the Secretary to approve agreements that encumber Indian 
land if they do not violate federal laws, and not agreements that convey 
title or claims to Indian lands. 
 

New Section 81 empowers the Secretary to approve agreements or contracts 

that encumber Indian lands for more than seven years, subject to the requirement 

that the Secretary determines that such contracts comply with other federal 

statutes. As the IBIA explained, New Section 81 “is explicit in prohibiting the 

approval of any agreements or contracts that are subject to its approval 

requirements if ‘the agreement or contract – (1) violates Federal law.’” ER66, 

citing 25 U.S.C. § 81(d); see also 25 C.F.R. § 84.006(a) (regulations with the same 

language). Nothing in the statutory language suggests that Congress intended to 

authorize the Secretary to approve any agreement encumbering Indian lands, even 

where the agreement would also convey a property interest in excess of a mere 

encumbrance and falling within the scope of Section 177. The IBIA therefore 

reasonably concluded that “Congress simply did not confer authority on the 
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Secretary to approve encumbrances notwithstanding the applicability of other 

statutory proscriptions.” ER69.   

The Tribe argues that the legislative history of New Section 81 provides no 

guidance on how it should be interpreted. Br. at 35-36. However, a review of the 

legislative history indicates that Congress did not intend New Section 81 to expand 

the Secretary’s authority to approve a broader range of encumbrances than 

Congress had previously authorized in Old Section 81.8  

Old Section 81 did not authorize the Secretary to approve agreements that 

convey or lease Indian lands. See S. Rep. No. 106-150, at 14-15. Rather, Old 

Section 81 was enacted in 1871 “as an additional barrier to alienation of tribal 

land.” Handbook on Indian Law at 1002. Congress was responding to “claims 

agents and attorneys working on contingency fees who routinely swindled Indians 

out of their land, accepting it as payment for prosecuting dubious claims against 

the federal government.” United States ex rel. Steele v. Turn Key Gaming, Inc., 260 

F.3d 971, 976 (8th Cir. 2001); S. Hrg. 106-96, at 20 (same). Old Section 81 

therefore “require[d] [Interior] approval of all contracts involving payments 

between non-Indians and Indians for services relative to Indian lands.” S. Rep. No. 

                                           

8 Review of legislative history to discern Congressional intent is generally 
permissible, even when language is plain. See Amalgamated Transit Union Local 
1309 v. Laidlaw Transit, 435 F.3d 1140, 1146 (9th Cir. 2006). 
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106-150, at 14-15 (emphasis added); S. Hrg. 106-96, at 20 (explaining Old Section 

81 requires Interior to approve contracts involving payments made by tribes for 

services relative to Indian lands); 25 U.S.C. § 81 (1994) (declaring void any 

contract “in consideration of services for . . . Indians relative to their lands” unless 

specified criteria were met, including approval by Interior). While Old Section 81 

addressed contracts “relative to lands,” the contracts it was intended to address 

“[we]re really contracts for things not related—or barely related—to land issues.” 

S. Hrg. 106-96, at 22. 

The language of Old Section 81 created uncertainty about which contracts 

required approval. S. Rep. No. 106-150, at 2, 5, 7. Any contract that “touches or 

concerns” Indian lands, including contracts for the sale of vehicles to tribes or for 

purchase of office supplies, were submitted to Interior for approval under Old 

Section 81. See S. Rep. No. 106-150, at 8-9; S. Hrg. 106-96, at 20. Despite a 

proposal from the executive branch to eliminate Section 81 (and thus Interior’s role 

in approving contracts) entirely, S. Hrg. 106-96, at 20, 32; S. Rep. No. 106-150, at 

9, Congress decided to make only “modest” changes to Section 81, S. Hrg. 106-96, 

at 18. Congress explained that it intended to “leave[ ] the [amended] provision in 

place to address a limited number of transactions that could place tribal lands 

beyond the tribe’s ability to control the lands in its role as proprietor.” S. Rep. No. 

106-150, at 9. New Section 81 was intended to allow tribes to engage in a broad 
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range of commercial transactions and only require federal oversight of 

“transactions where the contract between the tribe and a third party could allow 

that party to exercise exclusive or nearly exclusive proprietary control over the 

Indian lands.” Id.  

To achieve this purpose, Congress amended Section 81 to “eliminate[] the 

overly-broad scope of the Act by replacing the phrase ‘relative to Indian lands’ 

with the phrase ‘encumbering Indian lands.’” S. Rep. 106-150, at 7. The change 

meant that New Section 81 “will no longer apply to a broad range of commercial 

transactions,” Id.; accord H.R. Rep. No. 106-501, at 2 (2000), and clarified that 

Secretarial approval was only required in situations where a tribe was encumbering 

its land in a potentially significant way. This revised language “allow[s] Indian 

tribes and their partners to determine with a much greater level of certainty 

whether Section 81 applies” and “ensure[s] that Indian tribes will be able to engage 

in a wide array of commercial transactions without having to submit those 

agreements to the BIA as a precaution.” See S. Rep. No. 106-150, at 9-10. 

Because Old Section 81 was only intended to apply to contracts that were 

only “barely related” to land issues, S. Hrg. 106-96, at 22, and the amendment 

simply narrowed the application of Section 81 to “require approval of contracts 

that encumber Indian lands for a period of at least seven years,” S. Rep. No. 106-

150, at 14-15, the IBIA reasonably found nothing in the amendment that expanded 
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the Secretary’s authority to approve agreements that would have required approval 

under Section 177 in the past, see ER67 n.14; ER69. Indeed, one of the bill’s 

proponents, Senator Campbell, explained that the amendment only “addresses non-

lease agreements between Indian tribes and those that provide services that relate 

to the tribe’s lands.” 145 Cong. Rec. S2648-03 at S2666-67 (145 Cong. Rec. 4441) 

(1999). He further explained that “[a]ll other federal laws will still apply to the 

agreement[s]” presented for approval. Id. at S2667. After the amendment, “[o]ther 

statutes [would] continue to ensure the [United States’] trust responsibility for 

[Indian] land,” S. Hrg. 106-96, at 22, and the amendment still “authorized [the 

Secretary] to reject any contract that violates federal law,” 145 Cong. Rec. S2648-

03 at S2667; see also S. Rep. No. 106-150, at 10 (because “agreements will bear 

the imprimatur of federal approval, it is appropriate for the Secretary to be satisfied 

that the agreement does not contravene any specific statutory prohibitions.”).  

These statements demonstrate that the amendment was intended to apply 

only to the kinds of agreements previously governed by Old Section 81, id., and 

was not intended to grant new, enlarged authority to the Secretary to approve 

agreements previously outside of the scope of Old Section 81. Congress amended 

the statute to narrow the universe of contracts involving payments for services 

relating to Indian lands that are subject to review under Section 81, as well as to 

“bring Section 81’s antiquated treatment of Indian tribes in line with modern 
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attitudes towards tribal self-determination.”9 Gas Plus, L.L.C. v. U.S. Dep’t of the 

Interior, 510 F. Supp. 2d 18, 27-28 (D.D.C. 2007); S. Rep. No. 106-150, at 2. It 

did not amend Section 81 to authorize the Secretary to approve encumbrances that 

are convey such substantial interests that they are conveyances within the meaning 

of Section 177.  

                                           

9  The Tribe asserts, Br. at 59-60, that interpreting New Section 81 to provide 
the Secretary with authority to approve these Assignment Deeds is more in line 
with the purpose of promoting tribal self-determination. But, as explained above, 
even when Congress amended Section 81 such that it “will no longer apply to a 
broad range of commercial transactions,” S. Rep. No. 106-150, at 9, consistent 
with “modern attitudes towards tribal self-determination,” GasPlus, 510 F. Supp. 
2d at 27-28, S. Rep. No. 106-150, at 2, Congress still required (1) Secretarial 
approval of all agreements that would encumber land for greater than seven years 
and (2) a determination by the Secretary that the agreements comply with other 
federal laws.  

The Tribe also posits that interpreting New Section 81 in such a manner 
conflicts with the Indian Reorganization Act, 25 U.S.C. § 476, which it asserts 
impliedly gave tribes “authority to determine the terms and conditions under which 
[land] encumbrance[s] will take place,” Br. at 58-59. While it is true that the IRA 
provides that tribal constitutions shall vest in the tribe the right “to prevent the sale, 
disposition, lease, or encumbrance of tribal lands, interests in lands, or other tribal 
assets without the consent of the tribe,” 25 U.S.C. § 476 (emphasis added), the 
statute nowhere provides tribes with an unlimited right to dispose of, alienate, 
encumber, or convey title or claims to tribal lands.  

Further, contrary to the Tribe’s assertions, Br. at 59, the IBIA reasonably 
concluded that “the Secretary’s approval of the Tribe’s Constitution, which grants 
the Tribal Council broad powers to make land assignments, cannot be deemed to 
be approval of any and all manner of land assignments or programs,” particularly 
where the Tribe, though its later-issued Assignment Deeds, “has relinquished all 
authority to use, control, or possess its own land” in contravention of Section 177, 
ER69-70. 
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2. Encumbrances that may be approved by the Secretary under New Section 
81 are not coterminous with conveyances that require Congressional 
authorization under Section 177. 
 

The Tribe asserts that if New Section 81 is not interpreted as authorizing the 

Secretary to approve conveyances requiring Congressional consent under Section 

177, it is rendered null, because every “encumbrance” under New Section 81 

qualifies as an unlawful “conveyance of lands, or of any title or claim thereto” 

under Section 177. Br. at 40-48. This contention ignores the statutory text and 

legislative history of the amendment, explained above.10  

The Tribe’s assertion also rests on the mistaken premise that no agreement 

can possibly “encumber” Indians lands under New Section 81 without also being 

an unlawful conveyance under Section 177. “Encumbrances” within the meaning 

of New Section 81 are not coterminous with “conveyance[s] of lands, or of any 

title or claim thereto” prohibited by Section 177 absent Congressional consent. For 

an agreement to encumber property under New Section 81 does not necessarily 

                                           

10 It also ignores the fact that New Section 81 defines “Indian lands” as being those 
“lands the title to which is held by the United States in trust for an Indian tribe or 
lands the title to which is held by an Indian tribe subject to a restriction by the 
United States against alienation.” 25 U.S.C. § 81(a)(1); accord 25 C.F.R. § 84.002. 
In authorizing the Secretary to approve agreements that encumber “Indian lands,” 
Congress therefore both ensured that New Section 81 would only apply to Indian 
lands and incorporated Section 177’s historic restraint on alienation to limit the 
Secretary’s authority to approve agreements that encumber those lands. See S. Rep. 
No. 106-150, at 8. 
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mean that the land, or any title or claim to the property, will be conveyed within 

the meaning of Section 177. And not all conveyances encumber (i.e. attach a claim, 

lien, or right of entry to) real property.  

As explained above in Section I of this brief, Section 177 does not define the 

term “conveyance” and Interior has not promulgated regulations implementing 

Section 177. Interior’s regulations implementing New Section 81 define 

“encumber” as “to attach a claim, lien, charge, right of entry or liability to real 

property (referred to generally as encumbrances).” 25 C.F.R. § 84.002. The 

regulations further provide that “[e]ncumbrances covered by this part may include 

leasehold mortgages, easements, and other contracts or agreements that by their 

terms could give to a third party exclusive or nearly exclusive proprietary control 

over tribal land.” 25 C.F.R. § 84.002 (emphasis added).11  

However, what constitutes an encumbrance must be determined “on a case-

by-case basis.” 66 Fed. Reg. 38,918-01, 38,920-21 (July 26, 2001); c.f. S. Rep. No. 

106-150, at 4 (referencing difficulties in determining whether agreements could be 

approved under Old Section 81 or whether they were subject to Congressional 

                                           

11 Black’s Law Dictionary similarly explains that an “encumbrance” is “[a] claim 
or liability that is attached to property or some other right and that may lessen its 
value, such as a lien or mortgage; any property right that is not an ownership 
interest.” Black’s Law Dictionary (9th ed. 2009). “An encumbrance cannot defeat 
the transfer of possession, but it remains after the property or right is transferred.” 
Id. 
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authorization under Section 177). An encumbrance may include, among other 

things, “a restrictive covenant or conservation easement,” “[a]n agreement 

whereby a tribe agrees not to interfere with the relationship between a tribal entity 

and a lender, including an agreement not to request cancellation of the lease,” or “a 

right of entry to recover improvements or fixtures.” 66 Fed. Reg. at 38,920-21.  

As the IBIA noted, “[t]hrough regulation, the Department has interpreted 

[Section] 81 to apply to encumbrances not governed by or subject to other statutes 

and regulations, such as leasing statutes or [Section] 177.” ER52 (emphasis in 

original). The IBIA, in its decision, also gave an example of a kind of encumbrance 

under New Section 81—assignments of life estates to tribal members—that the 

Tribe could have chosen to implement without running afoul of Section 177. See 

ER69, citing Rogers v. Acting Deputy Assistant Sec’y – Indian Affairs 

(Operations), 15 IBIA 13, 17 (1986) (evaluating land assignments bearing the 

characteristics of life estates without raising any concerns under Section 177).  

The Senate Report on the amendment also provided examples of agreements 

that could encumber tribal lands, but none of those examples resemble the type of 

conveyance established by the Assignment Deeds. One such example is that of a 

lender financing a transaction on an Indian reservation, and “receiv[ing] an interest 

in tribal lands as part of that transaction.” S. Rep. No. 106-150, at 9. If one of the 

lender’s remedies “would allow this interest to ripen into authority to operate the 
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facility, this would constitute an adequate encumbrance to bring the contract within 

Section 81.” Id. (internal emphasis omitted). On the other hand, “if the transaction 

concerned ‘limited recourse financing’ and the lender merely acquired the first 

right to all of the revenue derived from specific lands for a period of years, this 

would not constitute a sufficient encumbrance to bring the transaction within 

Section 81.” Id.  

The examples given by the Secretary, the Senate, and the IBIA demonstrate 

that, by amending Section 81, Congress intended to authorize the Secretary to 

approve contracts that could result in an encumbrance of tribal land in the nature of 

a lender being permitted to operate a facility on tribal land or a third party being 

granted a right of entry to recover improvements. These examples also make clear 

that the Secretary was not authorized to approve encumbrances that convey such 

substantial and perpetual interests in tribal lands that are the “fair equivalent” to 

“absolute title” within the meaning of Section 177. ER70. 

In sum, encumbrances that may be approved by the Secretary under New 

Section 81 differ from conveyances requiring Congressional approval under 

Section 177. The IBIA reasonably concluded that, while there are agreements that 

encumber Indian lands within the meaning of New Section 81 and may be 

approved by the Secretary, there are also agreements that encumber Indian lands to 

such an extent that the agreements actually convey interests in the land and thus 
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fall outside the scope of the Secretary’s authority under New Section 81 and 

require Congressional approval under Section 177. The Tribe’s contention that the 

IBIA’s interpretation of New Section 81 renders it null is without merit. 

B. The IBIA reasonably concluded that these Assignment Deeds do not 
merely encumber the Tribe’s lands within the meaning of New Section 
81, but convey such substantial interests in the land that they require 
separate Congressional approval under Section 177.  
 
The IBIA reasonably found that the Assignment Deeds are “claim[s] to 

land” or “other conveyance[s]” that must be approved by Congress under Section 

177 to be valid. ER66; ER67-69.12 Not only do the Assignment Deeds convey the 

“exclusive use and possession” of the Tribe’s lands in perpetuity to tribal members, 

but they convey rights of descent and alienation, as well as enforceable rights 

against third parties and the Tribe. These features make the Assignment Deeds not 

only “encumbrances” within the meaning of New Section 81, but also conveyances 

under Section 177 that require Congressional approval to be valid.  

In reaching its decision, the IBIA first explained prior agency precedent 

addressing the difference between contracts that could be approved by the 

                                           

12 The Tribe cites, Br. at 39, to a 2004 memorandum from the Phoenix Field Office 
of the Solicitor, which advised the Regional Director that it did not believe that the 
Assignment Deeds required further Congressional authorization under Section 177. 
See ER741; ER58-60, 60 n.8. However, this memorandum is not binding on 
Interior. In any event, the IBIA considered the memorandum and rejected the 
suggestion contained therein, ER58-60, 60 n.8, and the IBIA’s decision is final for 
the Secretary. See 43 C.F.R. § 4.312. 
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Secretary under Old Section 81 and those requiring Congressional approval under 

Section 177. See Solicitor’s Opinion, M-31724. In that decision, the Solicitor of 

the Department of the Interior determined that a land assignment nearly identical to 

the ones proposed here could not be approved by the Secretary under Old Section 

81 because it needed Congressional authorization under Section 177. Id. The tribe 

there proposed to sell to its members the exclusive use of tribal land accompanied 

by the right to devise the interest or convey the property to another tribal member 

with tribal approval. Id. The Solicitor explained that to determine whether a 

contract submitted for review under Old Section 81 violates Section 177, the 

relevant inquiry is whether a transaction “convey[s] an interest in real property.” 

Id. If the transaction merely “relat[e]s to the use of real property” and “do[es] not 

create an interest therein,” it is not prohibited by Section 177. Id. The Solicitor 

concluded that it was sufficient that the assignments conveyed an “enforceable” 

possessory interest in the property that could, in turn, be conveyed to others. Id.  

Even though this decision relates to Old Section 81, the IBIA determined 

that it was bound by this precedent because, as explained above in Section II.A, it 

concluded Congress did not intend to expand the Secretary’s authority when it 

amended Section 81. See ER67 n.14; ER68-69, citing 212 Department Manual 

13.8(c), available at www.doi.gov/oha/manuals/upload/212-DM-13-ELIPS.pdf; 
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209 Department Manual 3.2A(11), 3.3 and Solicitor’s Opinion, M-37003 (Jan. 18, 

2001), available at www.doi.gov/solicitor/opinions/M-37003.pdf.13 

In applying this precedent, the IBIA considered both the terms of the 

Assignment Deeds and the intent of the Tribe in granting them to its members. As 

explained in the IBIA’s decision, the Tribe consistently represented that “the 

assignments are perpetual conveyances of an exclusive possessory interest 

combined with rights of descent and alienation,” ER68, that were meant to be 

“permanent and irrevocable,” and provide its members with “an interest in the 

parcel of tribal land assigned to them that [is] as close to fee simple absolute as 

possible.” ER587; ER864-65.  

The Ordinance enacted by the Tribe describes the Assignment Deeds as 

“deed[s] formally conveying the assigned land to the applicant.” ER676 (emphasis 

added). The Assignment Deeds, which incorporate the terms of the Ordinance, 

“grant to third parties (the assignees) a right of entry on, a claim to, and nearly 

exclusive proprietary control over a parcel of the Tribe’s trust land to the exclusion 

                                           

13 The Tribe nowhere argues that the Solicitor’s Opinion was incorrect, and 
therefore, it is also entitled to Skidmore deference. See Wilderness Watch, Inc. v. 
U.S. Fish & Wildlife Serv., 629 F.3d 1024, 1034-35 (9th Cir. 2010) (Agency 
interpretations in opinion letters “even if not authoritative for purposes of Chevron, 
are entitled to so-called Skidmore deference insofar as they ‘constitute a body of 
experience and informed judgment to which courts and litigants may properly 
resort for guidance.’”) (quoting Vigil v. Leavitt, 381 F.3d 826, 835 (9th Cir. 2004) 
(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944))). 
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of all others, including the Tribe.” ER62; see, e.g., ER293-336. The Assignment 

Deeds also provide assignees “with rights of descent and alienation” ER68, as well 

as the ability to transfer, devise, or exchange the land with other tribal members, 

and to lease the land to anyone, subject to approval from the Tribal council, ER55. 

The Assignment Deeds waive the Tribe’s sovereign immunity to suits by 

assignees to enforce the terms of the Assignment Deeds, and there is nothing in the 

Assignment Deeds or the Ordinance that “gives the Tribe a right to reclaim its land 

at will.” ER62. The Tribe is required to pay the market value of its own land and 

improvements on the land if it wishes to repossess the land for tribal use. ER62-63.  

The IBIA concluded that it did not matter to its analysis that there were 

limited circumstances in which possession of the land could return to the Tribe 

because those circumstances were “not intended to occur.” ER69; ER64-65. The 

IBIA found that the conditions in which title would return to the tribe “can be 

analogized to exercises of governmental regulatory and criminal authority that 

have counterparts in American jurisprudence,” such as statutes providing that land 

will escheat to the state where a landowner dies without heirs, that “are not 

intended to cause or result in a defeasance of fee.” ER64 n.12. 

In sum, the IBIA explained that the “[t]he Tribe loses its right to use and 

possess its lands while the assignees gain not only the right to demand 

compensation in the event of a condemnation action by the Tribe but enforceable 
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property rights against all third parties, including the Tribe.” ER68-69. These 

features, and the “absence of any right in the Tribe to reclaim its land at will” 

indicate that the Assignment Deeds are “designed to individualize the tribal title 

and create in the individual an enforceable vested interest.” ER68, citing Solicitor’s 

Opinion, M-31724.  

The IBIA therefore reasonably concluded that the Assignment Deeds were 

not simply encumbrances that the Secretary had authority to approve under New 

Section 81. Rather, the Assignment Deeds, like the ones found to be prohibited in 

the Solicitor’s 1942 opinion, conveyed “a significant claim to [the Tribe’s] lands 

that falls squarely within the proscription of [Section] 177.” ER69. The “interest 

that is conveyed” by the Assignment Deeds “even if not absolute title to the land, 

is a fair equivalent thereto” and therefore requires Congressional authorization to 

be valid. ER70. This conclusion is fully supported by the record and implicates 

substantial agency expertise. It is therefore entitled to deference under the APA. 

Mt. Graham Red Squirrel, 986 F.2d at 1571. 

C. That Congress expressly permitted the Secretary to authorize some 
agreements relating to Indian lands does not mean that Congress 
intended New Section 81 to authorize the Secretary to approve these 
Assignment Deeds.  

 
The Tribe points to various statutes that make it lawful to alienate Indian 

land with only the approval of the Secretary, and not Congress. The Tribe asserts 

that these statutes demonstrate Congressional intent to empower the Secretary to 
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approve the Assignment Deeds under New Section 81. Br. at 42-43 (citing 

statutes). This argument fails. 

Interior may only approve transactions outlined in Section 177 if there is 

“some law, . . . derived from either a treaty or a statutory provision,” that grants the 

agency the power to approve the transactions. 18 Op. Att’y Gen. at 238. Since 

enacting Section 177, Congress has categorically approved the alienation of certain 

interests, including various types of leases, subject only to the approval of the 

Secretary. These statutes, cited by the Tribe, contain an explicit affirmative grant 

of authority to the Secretary to approve previously-prohibited transactions 

involving Indian land. See 25 U.S.C. § 415 (“Any restricted Indian lands, whether 

tribally, or individually owned, may be leased by the Indian owners, with the 

approval of the Secretary of the Interior . . . .”); 25 U.S.C. § 397 (“Where lands are 

occupied by Indians . . . , the same may be leased by authority of the council 

speaking for such Indians . . . subject to the approval of the Secretary . . . .”); 25 

U.S.C. § 323 (“The Secretary . . . is empowered to grant rights-of-way for all 

purposes . . . over and across any lands now or hereafter held in trust by the United 

States for individual Indians or Indian tribes . . . .”); 25 U.S.C. § 311 (“The 

Secretary of the Interior is authorized to grant permission . . . to the proper State or 

local authorities for the opening and establishment of public highways . . . through 

any Indian reservation . . . .”); 25 U.S.C. § 312 (“A right of way for a railway, 
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telegraph, and telephone line through any Indian reservation in any State . . . is 

granted to any railroad company . . . which shall comply with the provisions of 

sections 312 to 318 of this title and such rules and regulations as may be prescribed 

thereunder: Provided, That no right of way shall be granted . . . until the Secretary 

of the Interior is satisfied . . . .”); 25 U.S.C. § 321 (“The Secretary of the Interior is 

authorized and empowered to grant a right-of-way in the nature of an easement for 

the construction, operation, and maintenance of pipe lines for the conveyance of oil 

and gas through any Indian reservation . . . .”). And while each statute expressly 

provides the Secretary with authority to approve the kinds of agreements detailed 

therein, none of them condition Secretarial approval on a finding that the 

agreement does not “violate federal laws.”  

In enacting these specific statutes, Congress categorically approved the 

alienation of the interests described therein subject to Secretarial approval and thus 

brought those transactions outside Section 177’s prohibition. See Tonkawa Tribe, 

75 F.3d at 1044 (express Congressional consent required to alienate Indian 

lands).14 However, as the IBIA explained, no such clear categorical approval 

                                           

14 Indeed, the legislative history of New Section 81 and Interior’s comments to its 
regulations reflect an acknowledgement that different statutes expressly govern 
other kinds of transactions involving Indian lands. See 145 Cong. Rec. S2648-03 at 
S2666-67 (“My proposed bill does not affect the federal government’s authority to 
approve leases. [It] addresses non-lease agreements between Indian tribes and 
those that provide services that relate to the tribe’s lands.”); 66 Fed. Reg. at 38920 
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applies to the Assignment Deeds at issue here. See ER67; see also 18 Op. Att’y 

Gen. at 238 (requiring clear Congressional delegation of authority to Interior 

before Interior may approve transactions listed in Section 177). There is no 

Congressional authorization of “land assignments, such as the Tribe’s proposed 

assignments, that convey in perpetuity an exclusive possessory interest in a tribe’s 

lands that may be devised, sold, or otherwise conveyed by the assignee.” ER67. 

Therefore, the existence of these statutes does not support the Tribe’s assertion that 

Congress intended New Section 81 to expand the scope of the Secretary’s authority 

to approve the Assignment Deeds.  

D. The Indian canon of construction does not apply here. 

The Tribe asserts that the district court erred when it declined to apply the 

Indian canon of construction in interpreting New Section 81 and that its 

interpretation should be adopted by this Court because doing so would promote the 

Tribe’s self-governance and economic interests.15 Br. at 50-63. The Tribe asserts, 

                                                                                                                                        

(“Congress did not repeal any other requirement for Secretarial approval of 
encumbrances, nor did it state that the Act imposed an additional approval process, 
separate from existing statutory requirements. . . . [T]he requirements of Section 81 
do not apply to leases, rights-of-way, and other documents that convey a present 
interest in tribal land”). 
15 The Tribe also asserts that the district court erred in describing it as advocating a 
“broad” application of New Section 81. Br. at 50-51, citing ER19. The court 
thoroughly addressed the substance of the Tribe’s argument about New Section 
81’s purpose, ER17-19; it therefore matters not whether the court characterized the 
Tribe as advocating for a “broad” or “narrow” application of New Section 81.  

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 57 of 113



 47  

without citing any precedent, that this Court should apply the Indian canon of 

construction because it is a “fundamental aspect of the trust relationship between 

the federal government and Indian tribes.” Br. at 55. This argument fails. 

The Indian canon requires courts to resolve ambiguity in statutes enacted for 

the benefit of Indians in favor of Indian interests. See Montana v. Blackfeet Tribe 

of Indians, 471 U.S. 759, 766 (1985). The Indian canon does not apply, however, 

where it is not clear what position favors Indian interests.16 See Shakopee 

Mdewakanton Sioux Cmty. v. Hope, 16 F.3d 261, 264-65 (8th Cir. 1994) (declining 

to apply the Indian canon where it was unclear what position favored Indian 

tribes); Confederated Tribes of Chehalis Indian Reservation v. State of 

Washington, 96 F.3d 334, 340 (9th Cir. 1996). The canon is inapplicable here 

because interpreting New Section 81 as authorizing the Secretary to approve 

agreements when those agreement do not merely encumber Indian lands, but 

convey such substantial and perpetual interests in those lands that they fall within 

the scope of Section 177, does not clearly benefit specific Indian interests.  

As the court noted, both New Section 81 and Section 177 were passed for 

the benefit of Indian tribes. Though the IBIA’s interpretation of New Section 81 

                                           

16 The Tribe erroneously asserts that the Indian canon requires this Court to “adopt 
the Indians[’] interpretation.” Br. at 56. There is no precedent that supports the 
position that the Court must adopt the position advocated by a particular Tribe.   
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precludes Secretarial approval of those agreements that convey more than mere 

“encumbrances,” it is not clear that this interpretation cuts against Indian interests. 

Although the concept of restraint on alienation of tribal lands “was based on 

paternalistic and insulting images of Indians . . . , Indian people have tenaciously 

worked to retain land at every juncture, and they have perceived the restraint as an 

ally” in “preserv[ing] tribal land for the furtherance of distinct Indian values.” 

Handbook of Federal Indian Law at 1008. Congress determined that Interior 

should maintain a role in approving agreements under New Section 81 and that it 

should ensure those agreements did not violate the restraint on alienation provided 

by Section 177. See Sections A, I, II.A. Interpreting New Section 81 as exempting 

the Assignment Deeds from the purview of Section 177 does not clearly benefit a 

particular set of Indian interests, and the canon is thus inapplicable.17 

 

 

                                           

17 There is similarly no merit to the Tribe’s assertion that “Chevron deference to 
interpretations that conflict with the interests of Indians is [] incompatible with the 
fiduciary relationship between the federal government and Indian tribes.” Br. at 56. 
The United States’ general trust relationship does not give rise to a legally-
cognizable obligation unless the government expressly “assumes Indian trust 
responsibilities” by statute. United States v. Jicarilla Apache Nation, 131 S. Ct. 
2313, 2325 (2011); United States v. Navajo Nation, 556 U.S. 287, 290-91 (2009) 
(“tribe must identify a substantive source of law that establishes specific . . . 
duties”). The Tribe has not pointed to any such statutory responsibilities here.  
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CONCLUSION 

As explained above, the district court correctly granted the Secretary’s 

motion for summary judgment because the IBIA reasonably determined that the 

Secretary lacked authority to approve the Assignment Deeds under New Section 

81. The judgment of the district court should be affirmed.18 

Respectfully submitted, 
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18 If this Court concludes that the Secretary erred and that any error was not 
harmless, 5 U.S.C. § 706, it should remand to the Secretary for additional 
explanation or reconsideration of its decision. See Gifford Pinchot Task Force v. 
U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1071 n.7 (9th Cir. 2004); Native 
Ecosystems Council v. Tidwell, 599 F.3d 926, 938 (9th Cir. 2010). In any event, 
this Court should deny the Tribe’s request, Br. at 64, ER876, that the Court order 
the Secretary to approve the Assignment Deeds, as the Tribe has not demonstrated 
that the Secretary has a mandatory duty to do so. See Sierra Forest Legacy v. 
Sherman, 646 F.3d 1161, 1184 (9th Cir. 2011); Monsanto Co. v. Geertson Seed 
Farms, 130 S. Ct. 2743, 2756 (2010); Winter, 555 U.S. at 20. 
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TITLE 25-INDIANS

Sec.
81b. Continuation of contracts with attorneys

containing limitation of time where suits
have been filed.

82. Payments under contracts; aiding in making
prohibited contracts.

82a. Contracts for payment of money permitted
certain tribes; payment for legal services.

83. Repealed.
84. Assignments of contracts restricted.
85. Contracts relating to tribal funds or proper-

ty.
86. Encumbrances on lands allotted to appli-

cants for enrollment in Five Civilized
Tribes; use of interest on tribal funds.

87, 87a. Repealed.
88. False vouchers, accounts, or claims.

SUBCHAPTER I-TREATIES

§ 71. Future treaties with Indian tribes

No Indian nation or tribe within the territory
of the United States shall be acknowledged or
recognized as an independent nation, tribe, or
power with whom the United States may con-
tract by treaty; but no obligation of any treaty
lawfully made and ratified with any such
Indian nation or tribe prior to March 3, 1871,
shall be hereby invalidated or impaired. Such
treaties, and any Executive orders and Acts of
Congress under which the rights of any Indian
tribe to fish are secured, shall be construed to
prohibit (in addition to any other prohibition)
the imposition under any law of a State or po-
litical subdivision thereof of any tax on any
income derived from the exercise of rights to
fish secured by such treaty, Executive order, or
Act of Congress if section 7873 of title 26 does
not permit a like Federal tax to be imposed on
such income.

(R.S. § 2079; Pub. L. 100-647, title III, § 3042,
Nov. 10, 1988, 102 Stat. 3641.)

CODIFICATION

R.S. § 2079 derived from act Mar. 3, 1871, ch. 120,
§ 1, 16 Stat. 566.

AMENDMENTS

1988-Pub. L. 100-647 inserted sentence at end relat-
ing to State tax treatment of income derived by Indi-
ans from exercise of fishing rights secured by treaties.
Executive orders, or Acts of Congress.

EFFEcTIvE DATE OF 1988 AMENDMENT

Amendment by Pub. . 100-647 applicable to all peri-
ods beginning before, on, or after Nov. 10, 1988, with
no inference created as to existence or nonexistence or
scope of any income tax exemption derived from fish-
ing rights secured as of Mar. 17, 1988, by any treaty,
law, or Executive order, see section 3044 of Pub. L.
100-647, set out as an Effective Date note under sec-
tion 7873 of Title 26, Internal Revenue Code.

CRoss RFzERmECs
Organization and incorporation of Indian tribes, see

sections 476 and 477 of this title.

§ 72. Abrogation of treaties

Whenever the tribal organization of any
Indian tribe is in actual hostility to the United
States, the President is authorized, by procla-
mation, to declare all treaties with such tribe
abrogated by such tribe if in his opinion the
same can be done consistently with good faith
and legal and national obligations.

(R.S. § 2080.)

CODIFICATION

R.S. j 2080 derived from act July 5. 1862, ch. 135, § 1,
12 Stat. 528.

SUBCHAPTER II-CONTRACTS WITH
INDIANS

§ 81. Contracts with Indian tribes or Indians

No agreement shall be made by any person
with any tribe of Indians, or individual Indians
not citizens of the United States, for the pay-
ment or delivery of any money or other thing
of value, in present or in prospective, or for the
granting or procuring any privilege to him, or
any other person in consideration of services
for said Indians relative to their lands, or to
any claims growing out of, or in reference to,
annuities, installments, or other moneys,
claims, demands, or thing, under laws or trea-
ties with the United States, or official acts of
any officers thereof, or in any way connected
with or due from the United States, unless such
contract or agreement be executed and ap-
proved as follows:

First. Such agreement shall be in writing, and
a duplicate of it delivered to each party.

Second. It shall bear the approval of the Sec-
retary of the Interior and the Commissioner of
Indian Affairs indorsed upon it.

Third. It shall contain the names of all par-
ties in interest, their residence and occupations;
and if made with a tribe, by their tribal au-
thorities, the scope of authority and the reason
for exercising that authority, shall be given
specifically.

Fourth. It shall state the time when and
place where made, the particular purpose for
which made, the special thing or things to be
done under it, and, if for the collection of
money, the basis of the claim, the source from
which it is to be collected, the disposition to-be
made of it when collected, the amount or rate
per centum of the fee in all cases; and if any
contingent matter or condition constitutes a
part of the contract or agreement, it shall be
specifically set forth.

Fifth. It shall have a fixed limited time to
run, which shall be distinctly stated.

All contracts or agreements made in violation
of this section shall be null and void, and all
money or other thing of value paid to any
person by any Indian or tribe, or any one else,
for or on his or their behalf, on account of such
services, in excess of the amount approved by
the Commissioner and Secretary for such serv-
ices, may be recovered by suit in the name of
the United States in any court of the United
States, regardless of the amount in controversy;
and one-half thereof shall be paid to the person
suing for the same, and the other half shall be
paid into the Treasury for the use of the Indian
or tribe by or for whom it was so paid.

(R.S. § 2103; Pub. L. 85-770, Aug. 27, 1958, 72
Stat. 927.)
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Sec. 
81b. 

82. 

82a. 

83. 
84. 
85. 

86. 

87,87a. 
88. 

Continuation of contracts with attorneys 
containing 11m1tation of time where suits 
have been filed. 

Payments under contracts; alding in making 
prohibited contracts. 

Contracts for payment of money permitted 
certain tribes; payment for iegal services. 

Repealed. 
Assignments of contracts restricted. 
Contracts relating to tribal funds or proper-

ty. 
Encumbrances on lands allotted to appli­

cants for enrollment in Five Civilized 
Tribes; use of interest on tribal funds. 

Repealed. 
False vouchers, accounts, or claims. 

SUBCHAPTER I-TREATIES 

§ 71. Future treaties with Indian tribes 

No Indian nation or tribe within the territory 
of the United States shall be acknowledged or 
recognized as an independent nation, tribe, or 
power with whom the United States may con­
tract by treaty; but no obligation of any treaty 
lawfully made and ratified with any such 
Indian nation or tribe prior to March 3, 1871, 
shall be hereby invalidated or impaired. Such 
treaties, and any Executive orders and Acts of 
Congress under which the rights of any Indian 
tribe to fish are secured, shall be construed to 
prohibit (in addition to any other prohibition> 
the imposition under any law of a State or po­
litical subdivision thereof of any tax on any 
income derived from the exercise of rights to 
fish secured by such treaty, Executive order, or 
Act of Congress if section 7873 of titie 26 does 
not permit a like Federal tax to be imposed on 
such income. 
(R.S. § 2079; Pub. L. 100-647, title III, § 3042, 
Nov. 10, 1988, 102 Stat. 3641.> 

CODIFICATION 

R.S. I 2079 derived from act Mar. 3, 1871, ch. 120, 
II, 16 Stat. 566. 

AMENDMENTS 

1988-Pub. L. 100-647 inserted sentence at end relat­
ing to State tax treatment of income derived by Indi­
ans from exercise of fishing rights secured by treaties, 
Executive orders, or Acts of Congress. 

EFFEcTIvE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100-647 applicable to all peri­
ods beginning before, on, or after Nov. 10, 1988, with 
no inference created as to existence or nonexistence or 

, scope of any income tax exemption derived from fish­
ing rights secured as of Mar. 17, 1988, by any treaty, 
law, or Executive order, see section 3044 of Pub. L. 
100-647, set out as an Effective Date note under sec-
tion 7873 of Title 26, Internal Revenue Code. . 

CRoss REn1u:NCES 

Organization and incorporation of Indian tribes, see 
sections 476 and 477 of this title. 

§ 72. Abrogation of treaties 

Whenever the tribal organization of any 
Indian tribe is in actual hostility to the United 
States, the President is authorized, by procla­
mation, to declare all treaties with such tribe 
abrogated by such tribe if in his opinion the 
same can be done consistently with good falth 
and legal and national obligations. 
<R.S. § 2080. > 

CODIFICATION 

R.S. I 2080 derived from act July 5, 1862, ch. 135, II, 
12 Stat. 528. 

SUBCHAPTER II-CONTRACTS WITH 
INDIANS 

§ 81. Contracts with Indian tribes or Indians 

No agreement shall be made by any person 
with any tribe of Indians, or individual Indians 
not citizens of the United States, for the pay­
ment or delivery of any money or other thing 
of value, in present or in prospective, or for the 
granting or procuring any privilege to him, or 
any other person in consideration of services 
for said Indians relative to their iands, or to 
any claiIns growing out of, or in reference to, 
annuities, installments, or other moneys, 
ciaims, demands, or thing, under laws or trea­
ties with the United States, or official acts of 
any officers thereof, or in any way connected 
with or due from the United States, unless such 
contract or agreement be executed and ap­
proved as follOWS: 

First. Such agreement shall be in writing, and 
a duplicate of it delivered to each party. 

Second. It shall bear the approval of the Sec­
retary of the Interior and the Commissioner of 
Indian Affairs indorsed upon it. 

Third. It shall contain the names of all par­
ties in interest, tbeir residence and occupations; 
and if made with a tribe, by their tribai au­
thorities, the scope of authority and the reason 
for exercising that authority, shall be given 
specifically. 

Fourth. It shall state the time when and 
place where made, the particular purpose for 
which made, the special thing or things to be 
done under it, and, if for the collection of 
money, the basis of the claim, the source from 
which it is to be collected, the disposition to· be 
made of it when collected, the amount or rate 
per centum of the fee in all cases; and if any 
contingent matter or condition constitutes a 
part of the contract or agreement, it shall be 
specifically set forth. 

Fifth. It shall have a fixed iimited time to 
run, which shall be dIstinctly stated. 

All contracts or agreements made in vioiation 
of this section shall be null and void, and all 
money or other thing of value paid to any 
person by any Indian or tribe, or anyone else, 
for or on his or their behalf, on account of such 
services, in excess of the amount approved by 
the Commissioner and Secretary for such serv­
ices, may be recovered by suit in the name of 
the United States in any court of the United 
States, regardiess of the amount in controversy; 
and one-half thereof shall be paid to the person 
suing for the same, and the other half shall be 
paid into the Treasury for the use of the Indian 
or tribe by or for whom it was so pald. 

(R.S. § 2103; Pub. L. 85-770, Aug. 27, 1958, 72 
Stat. 927.> 
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TITLE 25-INDIANS

CODIFICATION

R.S. § 2103 derived from acts Mar. 3, 1871, ch. 120,
§ 3, 16 Stat. 570; May 21. 1872, ch. 177, J§ 1, 2, 17 Stat.
136.

AMENDMENTS
1958-Par. Second. Pub. L 85-770 struck out require-

ment that contracts with Indian tribes be executed
before a judge of a court of record.

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu-
merating contractual elements to be certified to by the
Judge.

TRANSFER OF FUNCTIONS
For transfer of functions of other officers, employ-

ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§ 1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Title 5, Government Organization
and Employees.

CROSS REFERENCES
Forfeiture of money received contrary to this section

and punishment by fine or imprisonment, see section
438 of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 81a, 84, 416a,
4501, 458cc, 2701, 2711 of this title; title 18 section 438.

§ 81a. Counsel for prosecution of claims against the
United States; cancellation; revival

Any contracts or agreements approved prior
to June 26, 1936, by the Secretary of the Interi-
or between the authorities of any tribe, band,
or group of Indians and their attorneys for the
prosecution of claims against the United States,
which provide that such contracts or agree-
ments shall run for a period of years therein
specified, and as long thereafter as may be re-
quired to complete the business therein provid-
ed for, or words of like import, or which provide
that compensation for services rendered shall
be on a quantum-meruit basis not to exceed a
specified percentage, shall be deemed a suffi-
cient compliance with section 81 of this title:
Provided, however, That nothing herein con-
tained shall limit the power of the Secretary of
the Interior, after due notice and hearing and
for proper cause shown, to cancel any such con-
tract or agreement: Provided further, That the
provisions of this section and section 81b of this
title shall not be construed to revive any con-
tract which has been terminated by lapse of
time, operation of law, or by acts of the parties
thereto.
(June 26, 1936, ch. 851, § 1, 49 Stat. 1984.)

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employ-
ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§ 1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Title 5, Government Organization
and Employees.

§ 81b. Continuation of contracts with attorneys con-
taining limitation of time where suits have been
filed

Any existing valid contract made and ap-
proved prior to June 26, 1936, pursuant to any

Act of Congress by any tribe, band, or group of
Indians with an attorney or attorneys for the
rendition of services in the prosecution of
claims against the United States under author-
ity of which suit or suits have been filed, and
which contains a limitation of time for the com-
pletion of the services to be performed may be
continued in full force unless a subsequent con-
tract dealing with the same subject matter has
been made and approved.

(June 26, 1936, ch. 851, § 2, 49 Stat. 1984.)

SECTION RsFERRED TO IN OTHER SECTIONS

This section is referred to in section 81a of this title.

§ 82. Payments under contracts; aiding in making
prohibited contracts

No money shall be paid to any agent or attor-
ney by an officer of the United States under
any such contract or agreement, other than the
fees due him for services rendered thereunder;
but the moneys due the tribe, Indian, or Indi-
ans, as the case may be, shall be paid by the
United States, through its own officers or
agents, to the party or parties entitled thereto;
and no money or thing shall be paid to any
person for services under such contract or
agreement, until such person shall have first
filed with the Commissioner of Indian Affairs a
sworn statement, showing each particular act
of service under the contract, giving date and
fact in detail, and the Secretary of the Interior
and Commissioner of Indian Affairs shall deter-
mine therefrom whether, in their judgment,
such contract or agreement has been complied
with or fulfilled; if so, the same may be paid,
and, if not, it shall be paid in proportion to the
services rendered under the contract.

(R.S. § 2104.)

CODIFICATION

R.S. § 2104 derived from act May 21, 1872, ch. 177,
§ 3, 17 Stat. 137.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employ-
ees, and agencies of Department of the Interior, with
certain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§ 1,
2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out
in the Appendix to Title 5, Government Organization
and Employees.

CRoss REFERENCES
Forfeiture of money received contrary to this section

and punishment by fine or imprisonment, see section
438 of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 18 section 438.

§ 82a. Contracts for payment of money permitted cer-
tain tribes; payment for legal services

Contracts involving the payment or expendi-
ture of any money or affecting any property be-
longing to the Choctaw, Chickasaw, Cherokee,
Creek, or Seminole Tribes of Indians, including
contracts for professional legal services, may be
made by said tribes, with the approval of the
Secretary of the Interior, or his authorized rep-
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CODIFICATION 

R.S. § 2103 derived from acts Mar. 3, 1871, ch. 120, 
§ 3, 16 Stat. 570; May 21, 1872, ch. 177, II I, 2, 17 Stat. 
136. 

AMENDMENTS 

1958-Par. Second. Pub. L. 85-770 struck out require­
ment that contracts with Indian tribes be executed 
before a judge of a court of record. 

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu­
merating contractual eiements to be certified to by the 
judge. 

TRANSFER OF FuNCTIONS 

For transfer of functions of other officers, empioy­
ees, and agencies of Department of the Interior, with 
certain exceptions, to Secretary of the Interior, with 
power to delegate, see Reorg. Plan No.3 of 1950, §§ I, 
2, eft. May 24,1950,15 F.R. 3174, 64 Stat. 1262, set out 
in the Appendix to Title 5, Government Organization 
and Employees. 

CRoss REFERENCES 
Forfeiture of money received contrary to this section 

and punishment by fine or imprisonment, see section 
438 of Title 18, Crimes and Criminal Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 81a, 84, 416a, 
450l, 458cc, 2701, 2711 of this title; title 18 section 438. 

181a. Counsel for prosecution of claims against the 
United States; cancellation; revival 

Any contracts or agreements approved prior 
to June 26, 1936, by the Secretary of the Interi­
or between the authorities of any tribe, band, 
or group of Indians and their attorneys for the 
prosecution of claims against the United States, 
which provide that such contracts or agree­
ments shall run for a period of years therein 
specified, and as long thereafter as may be re­
quired to compiete the business therein provid­
ed for, or words of iike import, or which provide 
that compensation for services rendered shall 
be on a quantum-meruit basis not to exceed a 
specified percentage, shall be deemed a suffi­
cient compliance with section 81 of this title: 
Provided, however, That nothing herein con­
tained shall iimit the power of the Secretary of 
the Interior, after due notice and hearing and 
for proper cause shown, to cancei any such con­
tract or agreement: Provided further, That the 
provisions of this section and section 81b of this 
title shall not be construed to revive any con­
tract which has been terminated by lapse of 
time, operation of law. or by acts of the parties 
thereto. 
(June 26, 1936, ch. 851, § 1, 49 Stat. 1984.) 

TRANSFER OF FuNCTIONS 

For transfer of functions of other officers. employ­
ees. and agencies of Department of the Interior, with 
certain exceptions, to Secretary of the Interior. with 
power to delegate. see Reorg. Plan No.3 of 1950. II 1. 
2. eff. May 24. 1950. 15 F.R. 3174. 64 Stat. 1262, set out 
in the Appendix to Title 5, Government Organization 
and Employees. 

181b. Continuation of contracts with attorneys con­
taining limitation of time where suits have been 
filed 

Any existing valid contract made and ap­
proved prior to June 26. 1936, pursuant to any 

Act of Congress by any tribe, band, or grOUP of 
Indians with an attorney or attorneys for the 
rendition of services in the prosecution of 
claims against the United States under author­
ity of which suit or suits have been filed, and 
which contains a limitation of time for the com­
pletion of the services to be performed may be 
continued in full force unless a subsequent con­
tract dealing with the same subject matter has 
been made and approved. 
(June 26, 1936, ch. 851, § 2, 49 Stat. 1984.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 81a of this title. 

I 82. Payments under contracts; aiding in making 
prohibited contracts 

No money shall be paid to any agent or attor­
ney by an officer of the United States under 
any such contract or agreement, other than the 
fees due him for services rendered thereunder; 
but the moneys due the tribe, Indian, or Indi­
ans, as the case may be, shall be paid by the 
United States, through its own officers or 
agents, to the party or parties entitied thereto; 
and no money or thing shall be paid to any 
person for services under such contract or 
agreement, until such person shall have first 
filed with the Commissioner of Indian Affairs a 
sworn statement. showing each particular act 
of service under the contract, giving date and 
fact in detail, and the Secretary of the Interior 
and Commissioner of Indian Affairs shali deter­
mine therefrom whether, in their judgment, 
such contract or agreement has been complied 
with or fulfilled; if so. the same may be paid. 
and. if not. it shall be paid in proportion to the 
services rendered under the contract. 
(R.S. § 2104.) 

CODIFICATION 

R.S. § 2104 derived from act May 21. 1872. ch. 177. 
§ 3,17 Stat. 137. 

TRANSFER OF FuNCTIONS 

For transfer of functions of other officers. employ­
ees, and agencies of Department of the Interior. with 
certain exceptions. to Secretary of the Interior. with 
power to delegate. see Reorg. Plan No.3 of 1950. II 1. 
2, eff. May 24. 1950. 15 F.R. 3174, 64 Stat. 1262, set out 
in the Appendix to Titie 5. Government Organization 
and Empioyees. 

CRoss REFERENCES 

Forfeiture of money received contrary to this section 
and punishment by fine or imprisonment. see section 
438 of Title 18. Crimes and Criminal Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 18 section 438. 

I 82a. Contracts for payment of money permitted cer­
tain tribes; payment for legal services 

Contracts involving the payment or expendi­
ture of any money or affecting any property be­
longing to the Choctaw, Chickasaw. Cherokee, 
Creek, or Seminole Tribes of Indians, including 
contracts for professional legal services, may be 
made by said tribes, with the approval of the 
Secretary of the Interior, or his authorized rep-
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TITLE 25-INDIANS

§ 72. Abrogation of treaties

Whenever the tribal organization of any In-
dian tribe is in actual hostility to the United
States, the President is authorized, by procla-
mation, to declare all treaties with such tribe
abrogated by such tribe if in his opinion the
same can be done consistently with good faith
and legal and national obligations.

(R.S. § 2080.)

CODIFICATION

R.S. § 2080 derived from act July 5, 1862, ch. 135, §1, 12
Stat. 528.

SUBCHAPTER II-CONTRACTS WITH
INDIANS

§81. Contracts and agreements with Indian
tribes

(a) Definitions

In this section:
(1) The term "Indian lands" means lands the

title to which is held by the United States in
trust for an Indian tribe or lands the title to
which is held by an Indian tribe subject to a
restriction by the United States against alien-
ation.

(2) The term "Indian tribe" has the meaning
given that term in section 450b(e) of this title.

(3) The term "Secretary" means the Sec-
retary of the Interior.

(b) Approval

No agreement or contract with an Indian tribe
that encumbers Indian lands for a period of 7 or
more years shall be valid unless that agreement
or contract bears the approval of the Secretary
of the Interior or a designee of the Secretary.
(c) Exception

Subsection (b) of this section shall not apply
to any agreement or contract that the Secretary
(or a designee of the Secretary) determines is
not covered under that subsection.
(d) Unapproved agreements

The Secretary (or a designee of the Secretary)
shall refuse to approve an agreement or contract
that is covered under subsection (b) of this sec-
tion if the Secretary (or a designee of the Sec-
retary) determines that the agreement or con-
tract-

(1) violates Federal law; or
(2) does not include a provision that-

(A) provides for remedies in the case of a
breach of the agreement or contract;

(B) references a tribal code, ordinance, or
ruling of a court of competent jurisdiction
that discloses the right of the Indian tribe to
assert sovereign immunity as a defense in an
action brought against the Indian tribe; or

(C) includes an express waiver of the right
of the Indian tribe to assert sovereign immu-
nity as a defense in an action brought
against the Indian tribe (including a waiver
that limits the nature of relief that may be
provided or the jurisdiction of a court with
respect to such an action).

(e) Regulations

Not later than 180 days after March 14, 2000,
the Secretary shall issue regulations for identi-

fying types of agreements or contracts that are
not covered under subsection (b) of this section.
(M Construction

Nothing in this section shall be construed to-
(1) require the Secretary to approve a con-

tract for legal services by an attorney;
(2) amend or repeal the authority of the Na-

tional Indian Gaming Commission under the
Indian Gaming Regulatory Act (25 U.S.C. 2701
et seq.); or

(3) alter or amend any ordinance, resolution,
or charter of an Indian tribe that requires ap-
proval by the Secretary of any action by that
Indian tribe.

(R.S. §2103; Pub. L. 85-770, Aug. 27, 1958, 72 Stat.
927; Pub. L. 106-179, §2, Mar. 14, 2000, 114 Stat.
46.)

REFERENCES IN TEXT

The Indian Gaming Regulatory Act, referred to in
subsec. (f)(2), is Pub. L. 100-497, Oct. 17, 1988, 102 Stat.
2467, as amended, which is classified principally to
chapter 29 (§2701 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2701 of this title and Tables.

CODIFICATION

R.S. §2103 derived from acts Mar. 3, 1871, ch. 120, §3,
16 Stat. 570; May 21, 1872, ch. 177, §§1, 2, 17 Stat. 136.

AMENDMENTS

2000-Pub. L. 106-179 amended section generally, sub-
stituting present provisions for provisions which re-
quired agreements with Indian tribes or Indians to be
in writing, to bear the approval of the Secretary, to
contain the names of all parties in interest, to state
the time and place of making, purpose, and contin-
gencies, and to have a fixed time limit to run, and pro-
visions which declared agreements made in violation of
this section to be null and void and which authorized
recovery of amounts in excess of approved amounts,
with one half of recovered amounts to be paid into the
Treasury.

1958-Par. Second. Pub. L. 85-770 struck out require-
ment that contracts with Indian tribes be executed be-
fore a judge of a court of record.

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu-
merating contractual elements to be certified to by the
judge.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employees,
and agencies of Department of the Interior, with cer-
tain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in
the Appendix to Title 5, Government Organization and
Employees.

§81a. Counsel for prosecution of claims against
the United States; cancellation; revival

Any contracts or agreements approved prior to
June 26, 1936, by the Secretary of the Interior
between the authorities of any tribe, band, or
group of Indians and their attorneys for the
prosecution of claims against the United States,
which provide that such contracts or agree-
ments shall run for a period of years therein
specified, and as long thereafter as may be re-
quired to complete the business therein provided
for, or words of like import, or which provide
that compensation for services rendered shall be
on a quantum-meruit basis not to exceed a spec-

Page 638

HeinOnline  -- v.15 Titles 22-25  638 2006

Add. 5

§72 TITLE 25-INDIANS Page 638 

§ 72. Abrogation of treaties 

Whenever the tribal organization of any In­
dian tribe is in actual hostility to the United 
States, the President is authorized, by procla­
mation, to declare all treaties with such tribe 
abrogated by such tribe if in his opinion the 
same can be done consistently with good faith 
and legal and national obligations. 

(R.S. § 2080.) 

CODIFICATION 

R.S. §2080 derived from act July 5, 1862, ch. 135, §1, 12 
Stat. 528. 

SUBCHAPTER II-CONTRACTS WITH 
INDIANS 

§ 81. Contracts and agreements with Indian 
tribes 

(a) Definitions 

In this section: 
(1) The term "Indian lands" means lands the 

title to which is held by the United States in 
trust for an Indian tribe or lands the title to 
which is held by an Indian tribe subject to a 
restriction by the United States against alien­
ation. 

(2) The term "Indian tribe" has the meaning 
given that term in section 450b(e) of this title. 

(3) The term "Secretary" means the Sec­
retary of the Interior. 

(b) Approval 

No agreement or contract with an Indian tribe 
that encumbers Indian lands for a period of 7 or 
more years shall be valid unless that agreement 
or contract bears the approval of the Secretary 
of the Interior or a designee of the Secretary. 
(c) Exception 

Subsection (b) of this section shall not apply 
to any agreement or contract that the Secretary 
(or a designee of the Secretary) determines is 
not covered under that subsection. 
(d) Unapproved agreements 

The Secretary (or a designee of the Secretary) 
shall refuse to approve an agreement or contract 
that is covered under subsection (b) of this sec­
tion if the Secretary (or a designee of the Sec­
retary) determines that the agreement or con­
tract-

(1) violates Federal law; or 
(2) does not include a provision that-

(A) provides for remedies in the case of a 
breach of the agreement or contract; 

(B) references a tribal code, ordinance, or 
ruling of a court of competent jurisdiction 
that discloses the right of the Indian tribe to 
assert sovereign immunity as a defense in an 
action brought against the Indian tribe; or 

(C) includes an express waiver of the right 
of the Indian tribe to assert sovereign immu­
nity as a defense in an action brought 
against the Indian tribe (including a waiver 
that limits the nature of relief that may be 
provided or the jurisdiction of a court with 
respect to such an action). 

(e) Regulations 

Not later than 180 days after March 14, 2000, 
the Secretary shall issue regulations for identi-

fying types of agreements or contracts that are 
not covered under subsection (b) of this section. 
(f) Construction 

Nothing in this section shall be construed to­
(1) require the Secretary to approve a con­

tract for legal services by an attorney; 
(2) amend or repeal the authority of the Na­

tional Indian Gaming Commission under the 
Indian Gaming Regulatory Act (25 U.S.C. 2701 
et seq.); or 

(3) alter or amend any ordinance, resolution, 
or charter of an Indian tribe that requires ap­
proval by the Secretary of any action by that 
Indian tribe. 

(R.S. §2103; Pub. L. 85-770, Aug. 27, 1958, 72 Stat. 
927; Pub. L. 106-179, §2, Mar. 14, 2000, 114 Stat. 
46.) 

REFERENCES IN TEXT 

The Indian Gaming Regulatory Act, referred to in 
subsec. (f)(2), is Pub. L. 100-497, Oct. 17, 1988, 102 Stat. 
2467, as amended, which is classified principally to 
chapter 29 (§2701 et seq.) of this title. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 2701 of this title and Tables. 

CODIFICATION 

R.S. §2103 derived from acts Mar. 3, 1871. ch. 120, §3. 
16 Stat. 570; May 21, 1872. ch. 177, §§ 1.2.17 Stat. 136. 

AMENDMENTS 

2000-Pub. L. 106-179 amended section generally, sub­
stituting present provisions for provisions which re­
quired agreements with Indian tribes or Indians to be 
in writing, to bear the approval of the Secretary, to 
contain the names of all parties in interest, to state 
the time and place of making. purpose, and contin­
gencies, and to have a fixed time limit to run, and pro­
visions which declared agreements made in violation of 
this section to be null and void and which authorized 
recovery of amounts in excess of approved amounts. 
with one half of recovered amounts to be paid into the 
Treasury. 

1958-Par. Second. Pub. L. 85-770 struck out require­
ment that contracts with Indian tribes be executed be­
fore a judge of a court of record. 

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu­
merating contractual elements to be certified to by the 
judge. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 
and agencies of Department of the Interior. with cer­
tain exceptions. to Secretary of the Interior. with 
power to delegate, see Reorg. Plan No.3 of 1950. §§1, 2, 
eff. May 24, 1950. 15 F.R. 3174, 64 Stat. 1262. set out in 
the Appendix to Title 5, Government Organization and 
Employees. 

§ 81a. Counsel for prosecution of claims against 
the United States; cancellation; revival 

Any contracts or agreements approved prior to 
June 26, 1936, by the Secretary of the Interior 
between the authorities of any tribe, band, or 
group of Indians and their attorneys for the 
prosecution of claims against the United States, 
which provide that such contracts or agree­
ments shall run for a period of years therein 
specified, and as long thereafter as may be re­
quired to complete the business therein provided 
for, or words of like import, or which provide 
that compensation for services rendered shall be 
on a quantum-meruit basis not to exceed a spec-
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Sec.
190.

191.
192.

193.

194.
195.
196.
197.

198.

199.
199a.

200.

201.
202.

Sale of plants or tracts not needed for admin-
istrative or allotment purposes.

Repealed.
Sale by agents of cattle or horses not re-

quired.
Proceedings against goods seized for certain

violations.
Trial of right of property; burden 6f proof.
Repealed.
Sale or other disposition of dead timber.
Disposition of dead timber on reservations in

Minnesota.
Contagious and infectious diseases; quar-

antine.
Access to records of Five Civilized Tribes.
Custody of records; Oklahoma Historical So-

ciety.
Report of offense or case of Indian incarcer-

ated in agency jail.
Penalties; how recovered.
Inducing conveyances by Indians of trust in-

terests in lands.

§ 171 to 173. Repealed. May 21, 1934, ch. 321, 48
Stat. 787

Section 171, R.S. §2111, related to imposition of a pen-
alty for sending seditious messages intending to con-
travene a United States treaty or law.

Section 172, R.S. §2112, related to imposition of a pen-
alty for carrying seditious messages intending to con-
travene a United States treaty or law.

Section 173, R.S. §2113, related to imposition of a pen-
alty for corresponding with foreign nations intending
to incite Indians to war.

§ 174. Superintendence by President over tribes
west of Mississippi

The President is authorized to exercise gen-
eral superintendence and care over any tribe or
nation which was removed upon an exchange of
territory under authority of the act of May 28,
1830, "to provide for an exchange of lands with
the Indians residing in any of the States or Ter-
ritories, and for their removal west of the Mis-
sissippi;" and to cause such tribe or nation to be
protected, at their new residence, against all
interruption or disturbance from any other tribe
or nation of Indians, or from any other person or
persons whatever.

(R.S. § 2114.)

CODIFICATION

R.S. §2114 derived from act May 28, 1830, ch. 148, §§7,
8, 4 Stat. 412.

AMERICAN INDIAN POLICY REVIEW COMMISSION

Pub. L. 93-580, Jan. 2, 1975, 88 Stat. 1910, as amended
by Pub. L. 94-80, §§1-4, Aug. 9, 1975, 89 Stat. 415, 416;
Pub. L. 95-5, Feb. 17, 1977, 91 Stat. 13, provided for the
establishment, membership, etc., of the American In-
dian Policy Review Commission, and for investigations,
studies, and a final report respecting Indian tribal gov-
ernment affairs, with the Commission to cease to exist
three months after submission of the final report but
not later than June 30, 1977, and Congressional commit-
tee reports to Congress within two years after referral
to committee of the final report by the President of the
Senate and Speaker of the House.

§ 175. United States attorneys to represent Indi-
ans

In all States and Territories where there are
reservations or allotted Indians the United
States attorney shall represent them in all suits
at law and in equity.

(Mar. 3, 1893, ch. 209, §1, 27 Stat. 631; June 25,
1948, ch. 646, §1, 62 Stat. 909.)

CHANGE OF NAME

"United States attorney" substituted in text for
"United States district attorney" on authority of act
June 25, 1948. See section 541 of Title 28, Judiciary and
Judicial Procedure.

§ 176. Survey of reservations

Whenever it becomes necessary to survey any
Indian or other reservations, or any lands, the
same shall be surveyed under the direction and
control of the Bureau of Land Management, and
as nearly as may be in conformity to the rules
and regulations under which other public lands
are surveyed.

(R.S. §2115; 1946 Reorg. Plan No. 3, §403, eff. July

16, 1946, 11 F.R. 7876, 60 Stat. 1100.)

CODIFICATION

R.S. §2115 derived from act Apr. 8, 1864, ch. 48, §6, 13
Stat. 41.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employees,
and agencies of Department of the Interior, with cer-
tain exceptions, to Secretary of the Interior, with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in
the Appendix to Title 5, Government Organization and
Employees.

"Bureau of Land Management" substituted in text
for "General Land Office" pursuant to section 403 of
Reorg. Plan No. 3 of 1946, set out in the Appendix to
Title 5, which established the Bureau and transferred
thereto the powers and duties of the General Land Of-
fice.

§ 177. Purchases or grants of lands from Indians

No purchase, grant, lease, or other conveyance
of lands, or of any title or claim thereto, from
any Indian nation or tribe of Indians, shall be of
any validity in law or equity, unless the same be
made by treaty or convention entered into pur-
suant to the Constitution. Every person who,
not being employed under the authority of the
United States, attempts to negotiate such trea-
ty or convention, directly or indirectly, or to
treat with any such nation or tribe of Indians
for the title or purchase of any lands by them
held or claimed, is liable to a penalty of $1,000.
The agent of any State who may be present at
any treaty held with Indians under the author-
ity of the United States, in the presence and
with the approbation of the commissioner of the
United States appointed to hold the same, may,
however, propose to, and adjust with, the Indi-
ans the compensation to be made for their claim
to lands within such State, which shall be extin-
guished by treaty.

(R.S. § 2116.)

CODIFICATION

R.S. §2116 derived from act June 30, 1834, ch. 161, §12,
4 Stat. 730.

§ 178. Fees on behalf of Indian parties in contests
under public land laws

In contests initiated by or against Indians, to
an entry, filing or other claims, under the laws
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Sec. 
190. 

191. 
192. 

193. 

194. 
195. 
196. 
197. 

198. 

199. 
199a. 

200. 

201. 
202. 

Sale of plants or tracts not needed for admin­
istrative or allotment purposes. 

Repealed. 
Sale by agents of cattle or horses not re­

quired. 
Proceedings against goods seized for certain 

violations. 
Trial of right of property; burden M proof. 
Repealed. 
Sale or other disposition of dead timber. 
Disposition of dead timber on reservations in 

Minnesota. 
Contagious and infectious diseases; quar­

antine. 
Access to records of Five Civilized Tribes. 
Custody of records; Oklahoma Historical So­

ciety. 
Report of offense or case of Indian incarcer­

ated in agency jail. 
Penalties; how recovered. 
Inducing conveyances by Indians of trust in­

terests in lands. 

§§ 171 to 173. Repealed. May 21, 1934, ch. 321, 48 
Stat. 787 

Section 171, R.S. §2111, related to imposition of a pen­
alty for sending seditious messages intending to con­
travene a United States treaty or law. 

Section 172, R.S. §2112, related to imposition of a pen­
alty for carrying seditious messages intending to con­
travene a United States treaty or law. 

Section 173, R.S. §2113, related to imposition of a pen­
alty for corresponding with foreign nations intending 
to incite Indians to war. 

§ 174. Superintendence by President over tribes 
west of Mississippi 

The President is authorized to exercise gen­
eral superintendence and care over any tribe or 
nation which was removed upon an exchange of 
territory under authority of the act of May 28, 
1830, "to provide for an exchange of lands with 
the Indians residing in any of the States or Ter­
ritories, and for their removal west of the Mis­
Sissippi;" and to cause such tribe or nation to be 
protected, at their new residence, against all 
interruption or disturbance from any other tribe 
or nation of Indians, or from any other person or 
persons whatever. 

(R.S. §2114.) 

CODIFICATION 

R.S. §2114 derived from act May 28, 1830, ch. 148, §§7, 
8, 4 Stat. 412. 

AMERICAN INDIAN POLICY REVIEW COMMISSION 

Pub. L. 93-580, Jan. 2, 1975, 88 Stat. 1910, as amended 
by Pub. L. 94-80, §§1-4, Aug. 9, 1975, 89 Stat. 415, 416; 
Pub. L. 95-5, Feb. 17, 1977, 91 Stat. 13, provided for the 
establishment, membership, etc., of the American In­
dian Policy Review Commission, and for investigations, 
studies, and a final report respecting Indian tribal gov­
ernment affairs, with the Commission to cease to exist 
three months after submission of the final report but 
not later than June 30, 1977, and Congressional commit­
tee reports to Congress within two years after referral 
to committee of the final report by the President of the 
Senate and Speaker of the House. 

§ 175. United States attorneys to represent Indi­
ans 

In all States and Territories where there are 
reservations or allotted Indians the United 
States attorney shall represent them in all suits 
at law and in equity. 

(Mar. 3, 1893, ch. 209, § 1, 27 Stat. 631; June 25, 
1948, ch. 646, § 1, 62 Stat. 909.) 

CHANGE OF NAME 

"United States attorney" substituted in text for 
"United States district attorney" on authority of act 
June 25, 1948. See section 541 of Title 28, Judiciary and 
Judicial Procedure. 

§ 176. Survey of reservations 

Whenever it becomes necessary to survey any 
Indian or other reservations, or any lands, the 
same shall be surveyed under the direction and 
control of the Bureau of Land Management, and 
as nearly as may be in conformity to the rules 
and regulations under which other public lands 
are surveyed. 

(R.S. §2115; 1946 Reorg. Plan No.3, §403, eff. July 
16, 1946, 11 F .R. 7876, 60 Stat. 1100.) 

CODIFICATION 

R.S. §2115 derived from act Apr. 8,1864, ch. 48, §6, 13 
Stat. 41. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 
and agencies of Department of the Interior, with cer­
tain exceptions, to Secretary of the Interior, with 
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Employees. 
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for "General Land Office" pursuant to section 403 of 
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(RS. §2116.) 

CODIFICATION 

R.S. §2116 derived from act June 30, 1834, ch. 161, §12, 
4 Stat. 730. 

§ 178. Fees on behalf of Indian parties in contests 
under public land laws 

In contests initiated by or against Indians, to 
an entry, filing or other claims, under the laws 
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The CHAIRMAN. These are modest measures, and I would hope 
that the administration does support them or, if they do not. at 
least identify the reasons for not supporting them. 

With that, I welcome the first panel, and would teU everyone 
who is testifying that aU of your written testimony will be included 
in the record. 

In this committee we use this light system here, and if you could 
confine your verbal testimony to about 7 minutes, we would appre­
ciate it. 

The first panel is Jonathan Orszag, Assistant Secretary and Di­
rector of PoHcy for the Department of Commerce, and Mike Ander­
son, Deputy Assistant Secretary for Indian Affairs, Department of 
the Interior. 

We will go ahead and start with you, Jonathan, if you would pro­
ceed. 

STATEMENT OF JONATHAN M. ORSZAG, ASSISTANT SEC· 
RETARY AND DIRECTOR OF POLICY, DEPARTMENT OF COM­
MERCE, WASIIINGTON, DC 
Mr. ORSZAG. Thank you, Mr. Chairman. My name is Jonathan 

Orszag and I ·am the Director of Policy and Strategic Planning at 
the Department of Commerce. In that capacity, I serve as Secretary 
Daley's chief policy advisor, and my office is responsible for coordi­
nating policy development and implementation for the Department. 

It is my pleasure to represent the Secretary today to discuss the 
Department's efforts to assist Native American communities and to 
represent the Department's views on two bills acrecting Indian 
country that you have introduced. 

Today, America's economy is the strongest in a generation. Un­
(ortunately, as you know, the story for our Native American com­
munities is not as bright. While we have made progress in recent 
years, there is still more work to do. The unemployment rate is 
still too high; the poverty rate is too high; the median family in­
come of Native American families is far below that for all families. 
An astonishing 53 percent of Indian homes on reservations do not 
even have a telephone, compared to 5 percent for the entire United 
States. 

President Clinton, Vice President Gore, and Secretary Daley be­
lieve strongly in the value that American does not have a person 
to waste-or a community that can be left behind. THus, as the 
President said in his State of the Union address, 

We must do more to bring the spark or private enterprise to every (orner or Amer· 
ica, to build a bridge (rom Wall Street to Appalachia, to the Mississi ppi Delta, to 
cwr Native American communities. 

That is why Secre,tary Daley participated in the announcement 
by the President and Vice President of their New .Markets Tour­
a tour to these underserved areas-which will hopefully shine the 
spotlight on those areas of the country, inc1udin.c Native American 
communities, that have not fully benefitted from our economic 
prosperity. That is w1!y the President held the first-ever White 
House Conference on Economic Development in Indian Country. 
That is a1so why the Department has been focused on promoting 
economic growth in Native American communities. 
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I am pleased to tell the committee_that on June 4, the Depart­
ment will open the San Manuel Band of Mission Indians Associate 
Office, a satellite office of an Export Assistance Center in Califor­
nia. Assisting local businesses in realizing their export potential, 
this Associate Office will be the first ever opened on Native Amer­
ican lands. For your information I have attached a list of programs 
and initiatives that the Department has undertaken to help busi­
ness development on Native American reservations. 

But despite our efforts and the efforts of the Department of the 
Interior, we know we have more to do. Mr. Chairman, you have ad­
vocated increased coordination of our programs to help Native 
American communities. Upon review of your recommendation. I am 
pleased to tell you that Secretary Daley has decided to hire a- sen­
Ior advisor to the Secretary who will be responsible for coordinating 
all of the Department's efforts to assist Native American commu­
nities. This person will serve as the point of contact for Indian eco­
nomic development and wHl work with Commerce bureaus to in­
crease tribal awareness of the wide array of programs that we 
offer. 

I would like to tum now to the topic of todafs hearing, S. 613 
and S. 614. Since the Commerce Department is not directly af­
fected by S. 613, we will respectfully defer to Interior. 

As you know, we have a long hiStory of working with tribes to 
promote and foster economic development. However) there remain 
many challenges to the ability of tribes to attract outside invest­
ment to stimulate economic development in Native American com­
munities. Therefore the Department supports S. 614 and believes 
it is very important to identify Federal laws and regulations that 
affect investment and business decisions concerning activities con­
ducted on Indian lands. The Department believes that we would 
fulfill th~ obligations laid out in the bill effectively and efficiently, 
as long as the necessary resources are made available. Of course, 
we would work closely with the Department of the Interior and 
other relevant Cabinet agencies to achieve the goals contemplated 
in the act. 

Since the cost of the Authority could be significant, I believe it 
is important to emphasize that the Department cannot currently 
p;..:rfonn the work required by S. 614 within existing funds. 

We look forward to working with the committee to find adequate 
appropriations within a balanced budget to carry out the task. 

Thank you again for the opportunity to represent the Depart· 
ment and the Secretaris views, and I would be pleased to respond 
to any questions that you may have. 

(Prepared statement of Mr. Orszag appears in appendix.) 
The CHAIRMAN. Okay. 
Mike, why don't you go ahead. 

STATEMENT OF MICHAEL J. ANDERSON, DEPUTY ASSISTANT 
SECRETARY FOR INDIAN AFFAIRS, DEPARTMENT OF THE IN· 
TERIOR, WASHINGTON, DC 
Mr. ANDERSON. Good morning, Mr. Chairman and members of 

the committee. I am pleased to present the views of the Depart.­
ment of the Interior on both S. 614 and S_ 613, a bill amending 25 
USC 81. 
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A3 my colleague, Mr. Orezag, has described, the administration 
supports S. 614. We appreciate the efforts of the committee in find· 
ing tools and ways to increase economic development in Indian 
country, something which the administration has placed a high pri· 
ority. 

Because the Department of Commerce has explained the views 
of the administration on S. 614, let me tum to our testimony on 
S. 613, a bill amending section 8l. 

We commend the committee for its efforts in reforming the defi· 
ciencies in section 81. As you know, section 81 requires _ the Sec· 
retary of the Interior to approve certain contracts by American In· 
dian tribal governments and third parties. These contracts involve 
payments by tribes for services, in the words of the statute, "rel­
ative to their lands." Any contract that is subject to· section 81 that 
is not approved by the Secretary is null and void, and payments 
made by the tribe to third parties may be recovered when such con­
tracts are declared null and void. 

This statute was passed by Congress in 1871 and was designed, 
in part to prevent unscrupulous attorneys from signing unfair con­
tracts from tribes when they filed land claims against the United 
States on behalf of the tribe. 

In 1871. the level of sophistication, business acumen, and nego­
tiation skills of tribes dealing with non-Indians were light years 
away from what they are today. Today, most tribes have a great 
deal of experience in negotiating contracts with third parties and 
attorneys, and they don't need the Secretary of the Interior to sec­
ond-guess their decisions. 

For that reason, the Department believes that the best answer 
to reforming section 81 is to repeal it entirely. Under the cUrrent 
version of section 81, the definition of contracts "relative to Indian 
lands" is overbroad. Since it is overbroad, contracts for the sale of 
vehicles to tribes, maintenance of buildings, construction of tribal 
government facilities, and even the purchase of office supplies are 
now routinely presented to the BIA for approval. No other govern­
ment is subject to such paternalistic requirements. nor should they 
_be. Tribal leaders and decisionmakers are not incompetent wards 
who need Bureau officials telling them that they are not paying a 
fair price. 

We have some technical comments in our written testimony 
which we have shared with your staff. 

In summary, some of our concerns regarding S. 613 as currently 
drafted include the problem that services "relative to Indian lands" 
is not defined, just as it was not defined in 1871. At least approval 
of routine contracts should be excluded. 

Also, the timelines in the bill for automatic approval allow little 
time for tribal consultation on whether the deal that the tribes 
have bargained for is fair. 

Additionally I the section requiring the Secretary to provide for 
remedip.s for non-Indians against the tribes forces the Bureau to 
play 1\:. '>.ssential role in every cont.ract negotiation in which a tribe 
IS in .. dved. . 

Finally, the Department's major concerns with the proposed bill 
stems from the sovereign immunity provisions of S. 613. There is, 
in our opinion, an ample amount of case law that adequately ad-
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dresses the subject of tribal sovereign immunity. The law, 8S it has 
developed and 8S it exists today. serves as more than adequate no­
tice for anyone contemp1atini conducting busi.nes8 with an Indian 
tribe, that tribes enjoy sovereIgn immunity from suit in the absence 
of a clear and unequivocal waiver of immunity. Those seeking to 
do business with Indian tribes have the opportunity to protect their 
own interests through negotiation of waivers of immunity. Surely. 
in the spirit of self-determination, Indian tribes should not be 
forced by the United States to negotiate the waiver of their sov­
ereign immunity with those with whom they would conduct busi­
ness. Simply put, the Government should not dictate the waiver of 
tribal sovereign immunity as a condition of a .tribe's right to enter 
into a contract. 

Our written testimony includes further technical comments to S. 
613. At this time we are prepared to offer any assistance or answer 
any questions that the commit~e may have. 

Thank you. 
[Prepared statement of Mr. Anderson appears in appendix.] 
The CHAIRMAN. Thank you. 
Mr. Orszag, can you expand a little bit on your comments about 

the Departm!i!:nt hiring a senior advisor? It went by me pretty fast. 
What will the duties of that senior advisor to the Secretary be? 

Mr. ORSZAG. That person's duties would be to coordinate all our 
efforts. We have nine different Bureaus, ranging from NOAA to the 
Patent and Trademark Office, to EDA, to the Economic Statistics 
Administration,. and this person would be responsible for bringing 
together all nine Bureaus and ensuring that all our policies are 
making sense, and then also in tenns of being the point of contact 
for members of Native American communities at the Department-­
this would be the point of contact. This would be the person that, 
if somebody wanted to find out about all the programs that we 
offer, they could go to this person. This person will serve as the 
senior advisor and would be in the Office of Policy and Strategic 
Planning. 

The CHAIRMAN. And that person would report directly to the Sec­
retary? 

Mr. ORSZAG. The person is within the Office of the Secretary. 1 
guess technically they would be reporting to me, but it's sort of a 
diagonal to me, and to the Secretary, too. 

The CHAIRMAN. And would part of that person's job responsibility 
be to also deal with tribes. as I understand you? 

Mr. ORSZAG. Yes. 
The CHAIRMAN. That won't be a statutory job, however? 
Mr. ORSZAG. NOj it will not be. 
The CHAIRMAN. And what's to I?revent the person, if he doesn't 

want to deal with the tribes, just simply not domg it? 
Mr. ORSZAG. I think what would prevent the person from doing 

that would be their term of employment. 
The CHAIRMAN. Yes; hopefully. . 
Having a senior advisor to the Secretary to increase tribal aware­

ness of the Department's programs-I mean, it sounds good. but I 
need to ask you those questions, but if there is no institutional or 
statutory authority to actually coordinate the programs, it worries 
me a little bit. But I guess you just have to take it from a stand-
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point that a person will do the job that you appoint him to do, and 
hopefully he would. 

So the administration's position is that if we make the resources 
available, you would support the regulatory refonn authority in S. 
6141 

Mr. ORSZAG. Yes; we would support the bill. 
The CHAIRMAN. Okay. . . 
Mike, in your testimony section 81 impedes economic develop-

ment in Indian country; do I understand you right? 
Mr. ANDERSON. That's correct. 
The CHAIRMAN, And you would prefer just to repeal it altogether? 
Mr. ANDERSON. Right. 
The CHAIRMAN. Would that then set in place the accusation that 

' we are somehow ducking our trust responsibiHty. if we repealed 
81? Section 81 deals primarily with lands and, as [ understand it, 
attorney contracts, too. Is that right. 

Mr. ANDERSON. Right, "relative to lands." The lease statute actu­
any deals with lands and the lease of lands. In 1870, or perhaps 
even in the early 1900's, that may have made sense because tribes, 
as we know, did not have the sophistication to deal with the west-­
ern world and with business interests. Today, most tribes have had 
a long history of negotiating business leases and other attorney 
contracts. They have a lot of familiarity. There may be a few tribes 
that could use assistance from the BIA, hut as a matter of Congres· 
sional policy or administration policy, it simply doesn't make sense 
in the modem world. . 

We do have other statutes that will continue to ensure the trust 
responsibility for land, but section 81 contracts are really contracts 
for things not related--()r barely related-to land issues. So it just 
doesn't make sense to us anymore. 

In the timeline, the requirement for a review, as we point out in 
our testimony, is rea1ly hard to define from the statute. Do we look 
at the thing to get the best deal for the tribes? Or are we just mak­
ing sure that its not unfair.to the tribes? The standard for review 
is very unClear. too_ 

The CHAIRMAN. Well, you've known me for a long time and I've 
always been concerned about some of the exorbitant fees that attor­
neys charge tribes. But the fact of the matter is, if you believe in 
sovereignty, they get to make their own mistakes, too, and if they 
want to pay that much-and I think they're gettin~ ripped off 
sometimes, frankly, hy some of the tribal attorneys- it s their deal. 
If they want to do it, I gyess that's a mistake that we have to a1low 
them to do. 

But your Department agrees that attorney contracts should no 
longer be subject to Federa1 approval? 

Mr. ANDERSON. Right. Actu8.l1y, in the self-governance law they 
are no longer subject under self-governance compacts. 

The CHAIRMAN. Axe there any other statutes that should be 
modified or eliminated to encourage economic development in In­
dian country? 

Mr. ANDERSON. At this time we don't have any other suggestions, 
other than section 81. That deals, really. most squarely with our 
role in terma of approving business deals. That's the one that we 
would really like .to focus on most, specifically. 

." 

22 

point that a person will do the job that you appoint him to do, and 
hopefully he would. 

So the administration's position is that if we make the resources 
available, you would support the regulatory reform authority in S. 
614? 

Mr. ORSZAG. Yes; we would support the bill . 
The CHAIRMAN. Okay. . 
Mike, in your testimony section 81 impedes economic develop-

ment in Indian country; do I understand you right? 
Mr. ANDERSON. Thal's correct. 
The CHAIRMAN. And you would prefer just to repeal it altogether? 
Mr. ANDERSON. Right. 
The CHAIRMAN. Would that then set in place the accusation that 

' we are somehow ducking our trust responsibility, if we repealed 
81? Section 81 deals primarily with lands and, as [ understand it, 
attorney contracts, too. Is that right. 

Mr. ANDERSON. Right, "relative to lands." The lease statute actu· 
any deals with lands and the lease of lands. ]n 1870, or perhaps 
even in the early 1900's, that may have made sense because tribes, 
as we know, did not have the sophistication to deal with the west-­
ern world and with business interests. Today, most tribes have had 
a long history of negotiating business leases and other attorney 
contracts. They have a lot of familiarity. There may be a few tribes 
that could use assistance from the B]A, but as a matter of Congres· 
sional policy or administration policy, it simply doesn't make sense 
in the modem world. . 

We do have other statutes that will continue to ensure the trust 
responsibility for land, but section 81 contracts are really contracts 
for things not related-or barely related-to land issues. So it just 
doesn't make sense to us anytrl0re. 

]n the timeline, the requirement for a review, as we point out in 
our testimony, is really hard to define from the statute. Do we look 
at the thing to get the best deal for the tribes? Or are we just mak· 
ing sure that its not unfair.to the tribes? The standard for review 
is very unClear, too_ 

The CHAIRMAN. Well, you've known me for a long time, and I've 
always been concerned about some of the exorbitant fees that attor· 
neys charge tribes. But the fact of the matter is, if you believe in 
sovereignty, they get to make their own mistakes, too, and if they 
want to pay that much-and ] think they're gettin~ ripped off 
sometimes, frankly, by some of the tribal attorneys- its their deal. 
If they want to do it, ] gyess that's a mistake that we have to allow 
them to do. 

But your Department agrees that attorney contracts should no 
longer be subject to Federal approval? 

Mr. ANDERSON. Right. Actu811y, in the self·governance law they 
are no longer subject under self·govemance compacts. 

The CHAIRMAN. Axe there any other statutes that should be 
modified or eliminated to encourage economic development in In· 
dian country? 

Mr. ANDERSON. At tms time we don't have any other suggestions, 
other than section 81. That deals, really, most squarely with our 
role in terms of approving business deals. That's the one that we 
would really like _to focus on most, specifically. 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 75 of 113



Add. 13

23 . 

The CHAIRMAN. Okay. Well, if you have any others that you 
could share with- the committee, I would certainly appreciate that, 
and] think the other members would, too. 

Okay. I thank you. I have no further Questions and I appreciate 
your appearing. 

The CHAIRMAN. The second panel will be David Tovey. Executive 
Director of the Confederated Tribes of the Umatilla Indian Res­
ervation, and Dennis Horn of Holland and Knight Law Offices. 

Mr. Tovey, if you would like to go ahead and start? The same 
deal. You can submit all of your written testimony, and we can 
probably give you about 7 minutes to summarize. 

STATEMENT OF DAVID TOVEY, EXECUfIVE DIRECTOR, CON· 
FEDERATED TRmES OF THE UMATILLA INDIAN RESERVA. 
TION, PENDLETON, OR, ACCOMPANIED BY DANIEL HESTER, 
ESQUIRE, LEGAL COUNSEL 
Mr. TOVEY. Great. Thank you, Mr. Chairman, good morning. 
My name is Dave Tovey, and J welcome the opportunity to 

present testimony on behalf of ' the Confederated Tribes of the 
Umatilla Indian Reservation. We are located in northeast Oregon. 
I am here to focus my testimony" on S. 613 before this distinguished 
committee. I am here on behalf of our Chairman, Antone Minthorn, 
who is the Chairman of our Board of Trustees, our governing 
OO~. . 

Currently and for the past year I have served as the Executive 
Director for the Umatilla Tribes, and prior to that, for about 10 
years, I was the Director of Economic and Community Develop­
ment for our tribe, and for the past 4 years, and currently, I serve 
as the President of the Affiliated Tribes of Northwest Indians Eco­
nomic Development Corpol'stion. 

As I said, I've been involved with the tribe fol' about 12 years. 
QUI' tribe has in the last 4 years undergone quite a massive devel­
opment in financin~ and development of our Wildhorse Resort, 
which includes a caSIDO, a l00·room hotel, an 18-hole championship 
golf course, 8 lOO-slip RV park, and, just as of last August, our 
Tamastslikt Cultural Institute. That was about $18 million. 

Also appearing with me is Daniel Hester, who has served as the 
tribe's legal counsel for the past 15 years. Mr. Chainnan, he comes 
from your home State of Colorado; and in spite of earlier com­
ments, he is cheap and affordable-{Laughter.1 

And really productive. 
Mr. Chairman, lOU introduced S. 613 to amend 25 U.S.C. 81 so 

as to encourage tnbal economic development, to eliminate excessive 
and unproductive bureaucratic oversigbt of tribal decisions, and to 
provide for disclosures on tribal sovereign immunity. The CTtnR is 
generally in agreement with the objectives of S. 613. 

We have had considerable experience with Section 81 approvals 
in recent years. As I said, since 1995, we have had to do 33 sepa­
rate documents receiving either outright section 81 approvals, or 
section 81 accommodation approvals. AB a result of our experience, 
the CTillR has concerns regArding section 81 as currently written. 
There are basicaUy three concerns. 

There is uncertainty-about what trans3ctions require Section 81 
approval. 
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The CHA.I.RMAN. Okay. Well, if you have any others that you 
could share with- the committee, I would certainly appreciate that, 
and I think. the other members would, too. 

Okay. I thank ybu. I have no further questions and I appreciate 
your appearing. 

The CHAIRMAN. The second panel will be David Tovey, Executive 
Director of the Confederated Tribes of the Umatilla Indian Res­
ervation, and Dennis Horn of Hol1and and Knight Law Offices. 

Mr. Tovey, if you would like to go ahead and start? The same 
deal. You can submit all of your written testimony, and we can 
probably give you about 7 minutes to summarize. 

STATEMENT OF DAVID TOVEY, EXECtJTIVE DIRECTOR, CON· 
FEDERATED TRmES OF THE UMATILLA INDIAN RESERVA. 
TION, PENDLETON, OR, ACCOMPANIED BY DANIEL HESTER, 
ESQUIRE, LEGAL COUNSEL 
Mr. TOVEY. Great. Thank you, Mr. Chairma n, good morning. 
My name is Dave Tovey. and J welcome the opportunity to 

p.resent testimony on behalf of ' the Confederated Tribes of the 
Umatilla Indian Reservation. We are located in northeast Oregon. 
I am here to focus my testimony' on S. 613 before this distjn~jshed 
committee. I am here on behalf of our Chainnan, Antone Minthorn, 
who is the Chairman of our Board of Trustees, our governing 
OO~. . 

Currently and for the past year I have served as the Executive 
Director for the Umatilla Tribes, and prior to that, for about 10 
years, I was the Director of Economic and Community Develop­
ment for our tribe, and for the past 4 years, and currently, I serve 
8S the President of the Affiliated Tribes of Northwest Indians Eco-. 
nomic Development Corporation. 

A!J I said, I've been involved with the tribe for about 12 years. 
Our tribe has in the last 4 years undergone quite a massive devel­
opment in financin~ and development of our Wildhorse Resort, 
which includes a casmo, a l00·room hotel, an 18-hole championship 
golf course, a loo-slip RV park, and, just as of last August, our 
Tamastslikt Cultural Institute. That was about $18 million. 

Also appearing with me is Daniel Hester, who has served as the 
tribe's legal counsel for the past 16 years. Mr. Chairman, he comes 
from your home State of Colorado; and in spite of earlier com­
ments, he is cheap and affordable-lLaughter.) 

And really productive. 
Mr. Chairman, lOU introduced S. 613 to amend 26 U.S.C. 81 30 

as to encourage tnbal economic development, to eliminate excessive 
and unproductive bureaucratic oversight of tribal decisions, and to 
provide (or disclosures on tribal sovereign immunity. The CTlnR is 
generally in agreement with the objectives of S. 613. 

We have had considerable experience with Seetion 81 approvals 
in recent years. As I said, since 1995, we have had to do 33 sepa­
rate documents receiving either outright section 81 approvals, or 
section 81 accommodation approvals. ~ a result of our experience, 
the CTtnR has concerns regarding section 81 as currently written. 
There are basically three concerns. 

There is uncertainty· about what transactions require Section 81 
approval. 
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The section 81 approval process increases the transactional costs 
associated with the development and financing of tribal enter· 
prises. 

And finally. quite honestly. there is a lack of adequately trained 
and experienced BIA personnel to provide meaningful review of fl· 
nancial documents during thejTOCess. 

With these concerns in min • we would like to offer the foUowing 
comments. 

No. I, the CTUIR wholeheartedly agrees with the amendment to 
section 81 that eliminates the need for BlA approval of contracts 
that tril:es enter with their own legal counsel. This change is long 
overdue, and of course, we feel Hke we can make that selection on 
our own. 

No. ' 2, S. 613 would create a new subsection (b) that would 1m· 
pose timelines on 8e(:retarial approvals under section 81. While the 
CTUIR agrees that timelines for Setretnrial action ore essential, 
we believe that the gO·day period is a little too long. We would like 
to see that shortened to 30 days. Furthermore, the CTUIR sug~ests 
that the time period for the Secretary to inform a tribe ot theIr in­
tent to review an agreement that the tribe has stated is not subject 
to section 81 review should be reduced trom 45 to 30 days. Of 
course, m~ny times in a commercial setting, in business dealings, 
time is of the essence, and a prolonged period of Federal review can 
increase transaction costs or, even worse, render a project infeasi-
ble. . 

We would like to submit a letter from the Portland Area Office, 
from Portland Area Director Stan Speaks, that suggests a similar 
kind of I-month turnaround on these kinds of approvals. 

No.3, the CTUIR urges the committee to reVIse S. 613 to provide 
that Secretarial determinations regarding whether section 81 ap­
proval is requir.ed for a particular agreement to be binding so as 
to remove uncertainty regarding Section 81 application to any 
agreement or transaction. [ guess what we're saying is that we 
would like to make it clear that when the Secretary determines 
that Section 81 approval is not required-whether that determina­
tion is made by action or inaction- such determination is binding 
upon the parties to the agreement. By providing certainty on this 
issue-and of course, it's that certainty that our investment part­
ners, banks, and others, are looking for-unnecessary transacttonal 
costs and potential loss of business opportunity can be avoided. 

No. 4. S. 613 also imposes a requirement that any tribal agree­
ment subject to section 81 approval must a ddress tribal sovereign 
immunity in the agreement in order to receive section 81 approval. 
The CTUIR sees no need for these requirements in section 81. In 
our experience. the parties that we have dealt with are tully and 
completely aware of tribal sovereign immunity. If the objective of 
S. 613 is to put lenders and other contracting parties on notice re­
garding the existence and potential consequences of tribal sov­
erei~ immunity. our experience clearly indicates that no such no­
tice IS required. 

No.6, the CTUIR believes that S. 613 would benefit the section 
81 review and approval process by further clarifying what agree· 
menta section 81 applies to. While S. 613 contains subsection (c)(3), 
which authorizes the Secretary to issue guidelines for identifying 
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The seelion 81 approval pr()(!ess increases the transactional costs 
8asociated with the development and financing of tribaJ enter· 
priaes. 

And finally. quite honestly, there is a lack of adeguately trained 
and experienced BlA personnel to provide meaningful review of fi­
nancial documents during the/roceas. 

With these concerns in min • we would like to offer the foUowing 
comments. 

No. I, the CTUIR wholeheartedly agrees with the amendment to 
section 81 that eliminates the need for BIA approval of contracts 
that trit:es enter with their own legal counsel. This change is long 
overdue, and of course, we feel like we can make that selection on 
our own. 

No:2, S. 613 would create a new subsection (b) that would im­
pose timelines on Sec;:retarial approvals under section 81. While the 
CTUIR agrees that timelines for Secretarial action ore essential, 
we believe that the 90-day period is 8 little too long. We would like 
to see that shortened to 30 days. Furthermore, the CTUIR sug~ests 
that the time period for the Secretary to inform 8 tribe of theIr in­
tent to review an agreement that the tribe has stated is not subject 
to section 81 review should be reduced from 45 to 30 days. Of 
course, many times in a commercial setting, in busineas dealings, 
time is of the essence, and a prolonged period of Federal review can 
increase transaction costs or, even worse, render a project infeasi-
ble. . 

We would like to submit a letter from the Portland Area Office, 
from Portland Area Director Stan Speaks, that suggests a similar 
kind of I-month turnaround on these kinds of approvals . 

No. 3, the CTUIR urges the committee to reVlSO S. 613 to provide 
that Secretarial detenninations regarding whether section 81 ap­
proval is required for a particular agreement to be binding so as 
to remove uncertainty regarding Section 81 application to any 
agreement or transaction. I guess what we're saying is that we 
would like to make it clear that when the Secretary determines 
that Section 81 approval is not required- whether that determina­
tion is made by action or inaction- such determination is binding 
upon the parties to the agreement. By providing certainty on this 
issue-and of course, it's that certainty that our investment part­
ners, banks, and others, are looking for-unnecessary transacbonal 
costs and 'potential loss of business opportunity can be avoided. 

No. 4, S. 613 also imposes a reqUlrement that any tribal agree­
ment subject to :section 81 approval must addreas tribal sovereign imm'Clti in the agreement in order to receive section 81 approval. 
The IR sees no need for these requirements in section 81. In 
our experience, the parties that we have dealt with are fully and 
completely aware of tribal sovereign immunity. If the objective of 
S. 613 is to put lenders and other contracting parties on notice re­
garding the existence and potential consequences of tribal sov­
ereifO immunity, our experience clearly indicates that no such no­
tice IS required. 

No. 6, the CTUIR believes that S. 613 would benefit the section 
81 review and approval process by further clarifying what agree­
menta section 81 applies to. While S. 613 contains 8ubsection (c)(3), 
which authorizes the Secretary to issue guidelines for identifying 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 77 of 113



Add. 15

25 

which agreements section 81 does not apply to. we believ.e it would 
be useful to clarify the statutory language in the first paragraph 
Clf section 81 that requires section 81 8p~roval for any tribal 8~ee­
ments that are "relative to tribal lands. And, of cO.tinc, consIder­
able time is spent trying to detennine what tnat applies to as far 
8S our lands, working through that ambiguous language. 

Therefore, the CTUIR urges that section 81 approval only be re­
quired for tribal agreements that involve a contracting party re­
ceiving some possessory interest in tribal lands, such as an ease· 
ment or lease. 

Finally. the CTUIR urges that the committee recognize the im­
portance of providing adequate BIA funding for the hiring of quali­
fied ~rsonnel to provide meaningful section 81 review of the com­
mercial and financial agreements that the tribes are increasingly 
entering. Of course, with recent reductions in BIA staffing at the 
Agency and Area Office level, the tribes' experience demonstrates 
that the BIA does not have sufficient staff to provide a timely and 
meaningful section 81 review. We have had tremendous coopera­
tion-and we would like to note that-in the past 5 years of our 
economic development efforts with the Director or the Portland 
Area Office, Stan Speaks, and with the Umatilla Agency Super­
intendent, Phil Sanchez. We know that the expansion of tribal eco­
nomic development initiatives and meaningful review of increas­
ingly sophisticated tribal financial and commercial.agreements will 
require additional professional expertise in the BIA field offices, 

Also attached to my testimony is a letter from Jesse Smith. He 
is Vice President of Seattle Northwest Securities, and they served 
as the underwriter for our $17 million bond issuance, which more 
or leu refinanced all the initial loans for our Wildhorse Resort de­
velopment. And I believe Mr. Smith's letter, from a lender's per­
spective, supports many of· our points. 

Again, in closing, we would applaud the committee's leadership, 
and particularly yours, Mr. Chairman, jn advancing these initia­
tives. 1 will close there. 

[Prepared statement of Mr. Tovey appears in appendix.] 
The CHAIRMAN. Okay. Thank you. 
Mr. Horn, why don't you go ahead. 

STATEMENT OF DENNIS HORN, ESQ., LAW OFFICES OF 
HOLLAND AND KNIGHT, WASHlNGTON, DC 

Mr, HORN. Thank you, Mr. Chainnan. My name is Dennis Hom. 
1 am an attorney in the law firm of Holland and Knight. For the 
past 2 years I have been involved in managing the District of Co­
lumbia's regulatory reform project for the Washington, DC Control 
Board. 

Before we started, Mr. Chairman, Mr. Tov9 .asked me why 
somebody who knows a lot about the District of Columbia would be 
testifying about regulatory refonn for Indians, and it's a v~ry good 
question. 1 think the answer is that there's a very close correlation 
between bureaucratic red t ape 1\Ind jobs, We found in the .District 
or Columbia that businesses wanted to be here if you could elimi· 
nate the hassle of them doin,K their jobs and creating jobs. The reg­
ulatory reform project in the District of Columbia is all about crea~ 
ing jobs in the District of Columbia. Hopefully, that will be of some 
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which agreements section 81 does not apply to. we believ.e it would 
be useful to clarify the statutory language in the first paragrap~ 
Qf seclion 81 that requires seclion 81 aperoval for any tribal 8i1:ee­
ments that are "relative to tribal lands. Andhof courso. constder­
able time is spent trying to determine what t at applies to as far 
sa our lands, working through that ambiguous language. 

Therefore, the CTUIR urges that section 81 approval only be re­
quired for tribal agreements that involve 8 contracting party re­
ceiving some possessory interest in tribal lands, such as an ease­
ment or lease. 

Finally. the eTUIR urges that the committee recognize the im­
portance of providing adequate BlA fundine for the hiring of quali­
fied ~rsonnel to provide meaniDgful section 81 review of the com­
mercial and financial agreements that the tribes are increasingly 
entering. Of course, with recent reductions in BIA staffing at the 
Agency and Area Office level, the tribes' experience demonstrates 
that the BIA does not have sumcient stafT to provide a timely and 
meaningful section 81 review. We have had tremendou.s coopera· 
tion- and we would like to note that-in the paat 5 years of our 
economic development efTorts with the Director of the Portland 
Area Office, Stan Speaks, and with the Umatilla Agency Super­
intendent, Phil Sanchez. We know that the exparuion of tribal eco­
nomic development initiatives and meaningful review of increas· 
ingly sophisticated tribal financial and commercia1.agreements will 
require additional professional expertise in the BIA field offices. 

Also attached to my testimony is a letter from J esse Smith. He 
is Vice President of Seattle Northwest Securities, and they served 
as the underwriter for our $17 million bond issuance, WhlCh more 
or less refinanced all the initial loans for our Wildhorse Resort de· 
velopment. And I believe Mr. Smit.h's letter, from a lender's per· 
speetive, supports many of our points. 

Again, in closing, we would applaud the committee's leadership, 
and particularly yours, Mr. Chamnan, jn advancing these initia· 
tives. 1 will close there. 

[Prepared statement of Mr. Tovey appears in appendix.1 
The CHAIRMAN. Okay. Thank you. 
Mr. Hom. why don't you go ahead. 

STATEMENT OF DENNIS HORN, ESQ., LAW OFFICES OF 
HOLLAND AND KNIGHT, WASHINGTON, DC 

Mr. HORN. Thank you, Mr. Chainnan. My name is Dennis Hom. 
I am an attorney in the law finn of Holland and Knight. For the 
past 2 years I have been involved in managing the District of Co· 
lumbia's regulatory refonn project. for the Washington, DC Control 
Board. 

Before we started, Mr. Chairman, Mr. Tov~ asked me why 
somebody who knows a lot about the District of Columbia would be 
testifying about regulatory reform for Indians, and it's a v~ry good 
quest.ion. 1 think the answer is that there's a very close correlation 
between bureaucratic red tape ~md jobs. We fOlmd in the .District 
of Columbia that businesses wanted to be here if you could elimi· 
nate the hassle of them doinK their jobs and creating jobs. The reg­
ulatory reform project in the District of Columbia is all about creat.­
ing jobs in the District of Columbia. Hopefully. that will be of some 
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ADDITIONAL MATERIAL SUBMI1TED FOR THE RECORD 

PRl!:PARED ST .... Tl.NEHT OF MICHABL ANDERSON, D&pVn' AssISTANT SECRETA,R¥­
INDIAN AFFAIRS, DEPARTMENT 0' TtfE 1rtn!RIOR. WASHrNOTON. DC 

Mr. Chairman and members of the c»mmitt.ee, I am pleued to be here today to 
present the vie .... of the Dep8!tment of the Interior on S. 613, a bill providinl (or 
amendment. to Section 2108 of the Revi&ed Statutes (25 U.S .C. See. au. 

We commend the committee (or its interest and eft'orta in reforming the defi· 
ciencies of Section 81. As you are aware, Section 81 provide. (or See:nrtarial a~ 
prove) of certain contracts by and between Indian tribel and third pBJiiea.. Due to 
the many Urteertaintiea that attend compliance with Section' Sl, we oppose S. 613 
which would amend the .leCtion. lnate_d, we are prepared today to advocate (or the 
repeal of the statute. In the evtnt Congress chooset to amend Section 81 rather 
than repeal the provision, we would encourap the committee to amend the statute 
in a different manner than the one proposed In S. 613. 

I would like to) take a lew minute! to review the hiloory oC Seclion 81 and r.rovide 
80me informatioD on the complications inherent in enforcine it. This particu ar law 
i. one oC a .eriu oC .tatutes deai~ted as 26 U.S .C . Sec. 81--88, Cound under the 
statutory heading, "Subchapter n.contracts with Indianl." Included in this sub­
chapter are some lawl which are almOit certainly ol»oletA!, due to their express rela· . 
tion to contract .. in elred in 1936, that is, 1eC. 8la and 81b. Other laws relate only 
to contracta invotvin( money or property of the Choctaw, Chickasaw, Cherokee, 
Creek or Seminole Tnbea or their membel'l, that is sec. 82a and 86. What remains, 
sec. 8~. 84, 85, and 88, should generally be considered in connection with Section 
81. 

It Is probably safe to say that of all the individuals conducting bu,inel8 in Indian 
country todsy, no one is entirely comCortable in attempting to comely with ·25 U.S.C. 
Sec. 81. It is extremely difficU.lt even to determine when this aw applies. Even 
when it does apply to a particular qreement, it ian't clear what criteria the Depart.­
ment . hoold look at in determinin&" whether to approve or disapprove the agee· 
·menl. For example, it is unclear whether we .hould review the agreement to deter­
!nine whether it i. not unfair to the tribe or whether it ia in tfie beat in~t of 
the tribe. The latter requires the, Department to question the tribe's buaineaa judg. 
ment. We do not believe that it is appropriate for the BlA to be sectlnd gueuin, 
lbe decisions of tribes and their COIUultanta over bWllne&l dedaiora made by the 
tribes. 

In euence, Section 81 requu..a that all conuact.a involving paymenta by tribe. Cor 
a.ervicea relative to their landa mWit be approved by the' Secrttary of the Interior. 
Any eontract that is aubjeet to the proviIiona or Section 81 and is not approved by 
tha Secretary iii awl and void. The primary purpc)Ie 0( Sedion 81 was to en.ure 
that tribes were oot beinJ_ taken advantqe or by" attomeya fil~ c1aima on behalr 
oC the tribea anInat the United Statea ror tha lakinr or tribal 18J'Iet.. For deca.dee, 
the BlA appliei Section 81 IOlel, to the approval or atiomey conuacta with tribes . 
. However, in the early 1980'. Wlth the advent oC p..m.in& on Indian lands, the scope 
oC Section 81 bepn to ch8J'lp. 
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APPENDIX 

ADDITIONAL MATERIAL SUBMI1TED FOR THE RECORD 

PREPARED STATBNENT OF MrCH.UL ANDBRSON, DzpVn' AssISTAm' SECRBTAR¥­
INDIAN AFFAIRS, DEPARTMENT OF 1lfE 1tf1'f!RIOR. WASHrNOTOH. DC 

Mr. Chairman and members of the committee, I am pJeued to be here today to 
preMnt the view. of the Dep8!t.ment of the Interior on S. 61S, a bill providinl (or 
amendment. to Section 2108 of the Revieed Statute. (25 U.S.C. Sec:. Sl). 

We commend the committee for ita intereat and eft'ortl in reforming the defi· 
ciencies of Section 81. As you are aware, Sec1.ion 81 provides (or Secn!ta,rial ap­
proval of certain contracts by and between Indilln tribU and third putie&. Due to 
the many uncertainties that attend compliance with Sedion' SI, we oppose S. 613 
which would amend the aectiOD. lnate.d, W8 are prepared today to advocate (or the 
repeal of the statute. In the ennt Congreu chooset to amend Section 81 rather 
than ~pe.l the provision, we would encou,.p the committee to amend the statute 
in a different manner than the one proposed In S. 61S. 

I would like to) take a lew minute. to review the hi,tory of Seclion 81 and f.rovide 
80me inrormation on the complication. inherent in enroreinc iL This particu ar law 
i. one of a aeries of .tatutes deai~ted .. 26 U.S.C. Sec. 81--88, found under the 
,tatutory heading, "Subchapter n.(}ontracta with Indi,nl." Included in thill sub­
chapter are some laws which are almOit certainly obaolete, due to their express rela· . 
tion to conlracta in effed. in 1936. that la, lee. 8la and 81b. Other lawa relate only 
to oontracta involvin.c money or property of the Choctaw, Chickasaw, Cherokee, 
Creek or Seminole Tribes or their membel'l, that i. sec. 82a and 86. What remainl, 
sec. 8~, 84, 85, and 88, should generally be coneidered In connection with Section 
81. 

It Ie probably safe to .. y that of all the individuale conducting 1)u,inesa in Indian 
country today, no one is entirely comfortable in attempting to comr.1y with ·25 U.S.C. 
See. 81. It ie extremely difficU.lt even to determine when thie aw applies. Even 
when it does apply to a particular qreement, it ilIn't clear what criteria the Depart­
ment ahoold look at In detenninilll' whether to approve or dilapprove the agee· 
meot. For example, it ill uneTear whether we ahould review the agreement to deter­
min. whether i{ ia not unfair to the tribe or whether it i. in tfie beat internt of 
the tribe. The latter requires the.Depart.ment to Queltion the tribe', business judg. 
ment. We do not believe that it is appropriate for the BlA to be second gueasing 
the decision. of tribe_ and their conaultants over b\Ulioeaa dec"iora made by the 
bibee. 

In euence, Section 81 ~ .. that all contrleta involvil!' paymentl by tribea (or 
aervioea relative to their landa mUit be approved by til.- Secretary or lbl Interior. 
Any eonlract that" aubjed to the proviaiona or SectiOD 81 and " not approved by 
the Seeretary it aull and void. The primary purpc)Ie 0( Section 81 w .. to enlUre 
Utlt tribea were oot bainB'_ taken advanlqe or bY attomeyt film, claims on behalr 
of the tribe. apinat the United Ststea (Or the taking or tribtl ludl. For deeadea, 
the BIA appliea Section 81 1OIei, to the approval or attomey contracts with tribes . 
. However, in the early 1980'. WIth the advent or pmina on lndian Janda, the ICOpe 
or Section 81 bepn to chup. 

(SI) 
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Many non-Indian gaming operators .igned manaaement agreement. with tribes to 
operate gaminJ enterprises on tribal landa. Disputes arose between some of the 
tribes and their gaming Operators. Ultimately. in litigation over the management 
contracts, the theory that the contracts were void because they had not been ap. 
proved pursuant to Section 81 was auerted. The Department', Office of the Solicitor 
ISSUed an opinion that Section 81 applied only to the approval of attorney contracts 
and, therefore, the gaming management contracta did not require approval by the 
Secretary. The Seventh 'Circuit Court of Appeals in WiscolUin Winn.ebogo BusirUI!&S 
Comm. v. K~'lJlejn. 762 F.2d 613 (1985) disagreed. It found that the management 
agreement at issue in that case involved a payment by the Winnebago Tribe for the 
manager's services and gave the gaming manager the absolute right to use tribal 
land during the tenn orthe management agreement. The court found that this rischt 
to exclusive use was -relative to tribal lands; that the contract was subject to sec· 
tion 81 and since it had not been approved by the Secretary (even though the Sec· 
retary bad, in fact, said the contract needed no approval), that the contract was 
void. At least one other circuit has followed the seventh Circuit Court's lead. See 
-t\.K. Management Co. v. Son Manuel Bond of Mission Indians, 789 F. 2d 785 (9th 
Cir. 198&); Barono Group of the Capitan Grande Bond of MissUm Indians v. Amer· 
icon Management and Amuununt, 1fU!., 840 F.2d 1394 (9th Cir. 1987). The ~ult 
has been that virtually everyone wishing to conduct business with an Indian tribe 
now demands a Section 81 approval of their contracts because of the uncertainty 
of the precise meaning or '"relative to tribal lands." 

Contracts for the sale of vehicles to tribes, maintenance of buildings, construction 
of tribal government facilities, and even the purchase of office supplies are now rou· 
tinely presented to the BlA for review and approval. Even though many or these 
contracts are clearly not subject to Section 81, assuranC1!$ by the Department are 
of little value since the Depsrtment's earlier opinion has been reJected in the 
Kobersuin case and the consequences for not having an approved contract are ex­
treme. Ir a contract is subject to Section 81 and is not approved by the Se(;retary 
any citinn can bring a suit challenging the contract (this citizen suit provision of 
Section 81 has in recent years been somewhat limited by the courls) and if the con· 
tractor loses, all monies paid by the tribe to the contractor are refunded to the tribe 
while all benefits (that is, vehicles, buildings et cetera) or the contracUs) to the tribe 
are forfeited by the contractor. In addition, there are crimin.d penalties for violation 
of 5e<tion 81 in Title 18 of the United States Code. 

Although there may have been good reason for such legislation in the "1870's, most 
of those reasons no longer exist today. Tribes are encouraged throu,h the f'Ontraclr 
ing and compacting provisions of Public Law 93-ti38 to make decisions and decide 
their political and economic futures for themselves .. Public Law 93-638, in fart, has 
an express provision waiving the applicability Df Section 81 in certain cir· 
cumstancts. See 25 U.S.C. Sec. 450HbXI6) and 458cc (hX2). However, because the 
Bureau's 12 Area Offices and the Solicitor's Regional and Field Offices siP1y Section 
81 differently as a result of the uncertainly over the precise scope 0 Section 81 
caused by decisions of vanoUl courts of appeals, these provisions have had little ef· 
fect. 

S. 613 proposes to remedy msny of the deficiencies of Section 81 noted here today. 
In our opinion, however, the best remedy would be to repeal the statute. In the al· 
ternative, we would suggest amending tlle statute in a mariner which clarifies the 
type of transactions for which Section 81 approval i8 reqnired. For example, the 
statute should be, amended to clariry that contracts ror matt,era such 8S the sale of 
vehicles or office supplies to tribes or routine maintenance contracts, would no 
10nDr require BlA approval. 

Une of our primary concerns with S. 613 lies with the bill's failure to define the 
mesning or the phrase -services related to their lands" found in the current lan­
guage of Section 81. Should Section 81 not be repealed, 'a definition explaining this 
phrUfl would eliruinate !Dati)' of the problems encountered in interpreting the stat­
ute as it exists todal. Indeed, simply defining thi' phraee would eliminate the need 
ror most of the reviSions to Section 81 proposed in S. 613. 

We find the proposed timelines found in S. 613 objectionable because they do not 
allow ,ufflcient time to permit consultation between tribee ·and.ihe Department in 
order to facilitate contracta that are more protective of tribal interests. These 
timelinea would work to allow otherwise iJlesal contracts that are not in the best 
interest of a particular tribe to be ratified "mpJl because the review procell ex­
tended beyond the time limitation' tet forth witbUl lhi, bill. We aJlIO note thlll ap­

. pro.val of an agreemtftt under Section 81 may require compliance with crou-altting 
Federal statute.. The possible need for such oomplian<::e al80 UJUea againat ap­
proval occurring within the timtlinea: set forth in the bill. 
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Another of the Department', mljor eoncerna with the proposed bill Items from the 
sovereign immunity provilionl of S. 613. There ia, in our opinion, an ample amount 
of cue law that adequately addreasea the lubject of tribal sovereign immunity. The 
law, aa it hal develoPed, and as it exists today, aerves as more than adequate notice 
for BnfOne contemplating condudinr business with an Indian tribe that tribes erijoy 
loverel'" immunity from ~it in the absence of a clear and unequivocal waiver of 
immumty. Those seeking to do bUliness with Indian tribes have the oppori.unity to 
pro~ their own interesu through the negotiation of waivers of immunity. Surely. 
In the spirit of self-determination, Indian tribes should not be foreed by the United 
States to n.egotiate the waiver of their sovereign immunity with those with whom 
the)' would conduct business. Simply put, the government should not dictate the 
waiver of tribal &Qvereign immunity as a condition or a tribe's right to enter into. 
a contract. The. Ikpartment also objects to the provision requiring the Secretary to 
protect non·lndians by ensuring that they have remedies agsinst a tribe. This provi. 
sion would not only place the Secreta?, in a conflict of interest, but would also force 
th.e Bureau to play an essential role In every contract negotiation in which a tribe 
is involved . 

This concludes my prepared stiltement on S. 613. I will be happy to answer any 
question~ you may have. 

PREPARED STATEMENT OF MICHAEL ANDERSON, D£PlII'Y AssiSTANT SECRETARY­
INOlAN An'AIRS DEPARTMENT OF THE INTERIOR, WASHINGTON, DC 

Good morning, Mr. ehainnan and members of the committee. I am here today to 

r,rovide the Department of the iilteriOr'S po!ition on S. 614. which provides for regu' 
atory reform in order to stimulate investment, business and economic development 

on Indian reservations. We support S. 614. 
A!! many of you on this committee know, life on most Indian lands is hard. There 

is widespread unemployment, poor health, substandard housing and associated $0-

cial problems which can be directly related to a lack of opportunities on Indian res· 
ervations. Research has shown that when business and economic development 0C· 
r.: rtunities appear in Indian country, these conditions and the resulting social pro -
ems tend to decrease. 

With budgetary colUlI:aints severely limiting the availability of Federal funding 
for social and governmental progTams, tribes nationwide must become more self-suf­
ficient and focus their attention on developing their own economic growth to meet 
their community's needs. 

Some triba' communiti~ have nouri~hed a~ a re~ult of tribal gaming and other­
commercial business ventures. However, these examples are still searee and most 
Indian communities remain impoverished, separate and distinct entities. Eronomie 
prosperity doesn't necessarily cross reservation borders any more than it does in 
urban areas where amuent and poor communities exist side-by-side. 

On August 6, 1998 the administration held the first.White House Conference on 
fndian Eeonomic Development. At this eonference, President Clinton direcud the 
Departments of the Interior and Commerce, and the Small Business Administration 
to collaborate and develop, in- consultation with other interested ·parties that in­
dudes tribal government.$, a $trategiC: pilln for coordination of existing Federal eco· 
nomic development initiatives for American Indian and Alaska Native communities. 
Following this conferenec1 agendes coordinated and developed a number of aggres­
sive goals to increase bUSiness opportunities in Indian country, expand e-eonomic op­
portuni.ties for tribes and individual Indians, and to encourage the non·lndian pri­
vate seeler communities to seek tribal busil'less pariners. The conference was an un­
qualified succeas and it is our challenge to 5ee that the goals are achieved. Recently, 
the President and Vice President announced their New Markets Tour, which wil 
highlight the administration's FY2000 budget proposals that will help generate new 
marketB in economkalll diatres.sed communities, induding Indian countl)'. 

The proposed activities considered in S. 614 seek le remove obstacles to invest­
ment, stimulate business development, and create wealth on Indian reservatioll3. 
We understand that an entity composed of 21 members would direct these effom. 
Orthese 21 members, 12 will represent Tribes from the Areas served by the Bureau 
of Indian Affairs IBIAJ. An integral component in any comprehensive national effort 
muat be tribal involvement and support. Representatives from each of BIA's 12 
areas would provickl for suc:h involvement. 

We recommend that the committee allow for the BIA to be represented as an ac­
tive oatticipant in this new authority. The BIA established the Office of Economie 
Development to coordinate, facilitate, improve and increase eeonomic opportunities 
in Indian country. 'This office continues to work on addressing those related issues, 
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ENCOURAGING INDIAN ECONOMIC DEVELOPMENT, TO PROVIDE FOR THE 
DISCLOSURE OF INDIAN TRIBAL SOVEREIGN IMMUNITY IN CONTRACTS 
INVOLVING INDIAN TRIBES, AND FOR OTHER PURPOSES 

SEPl'ENBER 8, 1999.-<>rdered to be printed 

Mr. CAMPBElL, from the Committee on Indian Affairs, 
submitted the following 

REPORT 

[To accompany S. 613] 

The Committee on Indian Affairs, to which was referred the bill 
(S. 613) to encourage Indian economic development. to provide for 
the disclosure of Indian tribal sovereign immunity in contracts in­
volving Indian tribes, and for other purposes, having considered the 
same, reports favorably thereon with an amendment in the nature 
of a substitute, and recommends the bill as amended do pass. 

PuRPosE 

The purpose of S. 613, as amended, is to replace the provisions 
of the Act of May 21, 1872. Section 2103 of the Revised Statutes, 
found at 25 U.S.C. § 81 (Section 81) to clarify which agreements 
with Indian tribes require federal approval, to specify the criteria 
for approval of those agreements, and to provide that those agree­
ments covered by the Act include a proVlsion either disclosing or 
addressing tribal immunity from suit. S. 613 also amends the In­
dian Reorganization Act of 1934 and § 81 to eliminate any statutory 
requirement for federal review of tribal contracts with attorneys. 

BACKGROUND 

The federal government is the legal trustee for Indian lands. As 
a result, these lands may not be sold or leased except in a manner 
consistent with federal law. In addition, an 1872 statute, &ction 
2103 of the Revised Statutes, found at 25 U.S.C. § 81 requires fed­
eral approval of agreements "relative to" Indian lands owned by a 
tribe or "Indians not citizens of the United States." Section 81 in-

69-010 
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eludes a list of technical requirements for such agreements and 
provides that any agree",!-ent that does not co~onn wit~ its reo 
quirements is null and vOId and all amounts paId by a tnbe or on 
the tribe's behalf are to be disgorged. Finally, the statute author­
izes parties to bring suit to enforce the statute "in the name of the 
United States in any court of the United States, regardless of the 
amount in controversy." 

Enacted in 1872, Section 81 reflects Congressional concerns that 
Indians, either individually or collectively. were incapable of pro­
tecting themselves from fraud in the conduct of their economic af­
fairs .1 As explained by the Supreme Court: ''The early legislation 
affecting the Indians has as its immediate object the closest control 
by the government of their lives and property. The first and prin· 
cipal need then was that they should be shielded alike from their 
own improvidence and the spoliation of others· •• " 2 The Indian 
Reorganization Act of 1934 (IRA) represented a fundamental break 
with this policy. As t he Supreme Court explained: "The intent and 
purpose of the [IRA] was 'to develop the initiative destroyed by a 
century of oppression and paternalism.''' 3 The IRA's sponsor in the 
Senate, Senator Burton K Wheeler characterized the purpose of 
the IRA: "[It) seeks to get away from the bureaucratic control of the 
Indian Department, and it seeks further to give the Indians the 
control of their own affairs and of their own property; to put it in 
the hands either of an Indian council or in the hands of a corpora· 
tion organized by the Indians." " 

Indian tribes, their corporate partners, courts, and the Bureau of 
Indian Affairs (BIA) have struggled for decades with how to apply 
Section 81 in an era that emphasizes tribal self-determination, au­
tonomy, and reservation economic development. 

Although the IRA did not explicitly amend Section 81. it was 
soon apparent that the two laws were based on fundamentally in· 
consistent principles. This left those concerned with tribal trans· 
actions with the difficult task of reconciling an 1872 statute that 
sought to protect Indian tribes by imposing extensive federal over· 
sight with a 1934 Act intended '10 disentangle the tribes from offi· 
cial bureaucracy."6 

A 1952 Opinion by the Department of Interior's Office of the S0-
licitor represents one attempt to reconcile these two statutes.s The 
opi~?n addresses two separate transactions by two different tribal 
entitles. Although both entities were organized pursuant to the 
IRA, one entity traced its authority to a tribal corporation char· 
tered unde:r Section 17 of the IRA (25 U.S.C. § 477), while the other 
was orgaruzed under an IRA constitution pursuant to Section 16 of 
the IRA (25 U.S.C. § (76). With respect ro the Section 17 corpora­
tion, the Solicitor pointed out that the IRA allowed the Secretary 
to grant charters that authorized Indian tribes to mortgage or lease 

. IThe legislative hi, tory ~Yea. that Co~ enacted thia ltatute because o{eo~ about 
mdividulsJ retained by tribe. to tI.68ert. clauns on t.beU- behalf. See In re Unittd Statn u ret. 
Hall. 825 F. S!-lPp. 1422. 1431- 2 (1993). a{f'd 27 F .3d 572 (8th Cir. 1994). 

'ShOUJ Y . Gib6on·Zah"iM, Oil Corp .• 276 U.S. 575. 579 (1928) . 
.... ~ MfKOU'1!. ~ 'l'I'iM • . JOfU •• 411 U.S. 145. 152 (1973), quotiD{ H.R. Rep. No. 1804, 7Sni ....... n' .. 2nd ~I . • 6 {19341. 

41d.. at 152. quotin( 78 ColIC. Rec. 11125. 
& tel a t 153 . 

. ~ Contnoct.t lOr the Emp~~Dt of ManqeTI of fDdiaD TrihIoI Enterpoi8es Opinion of the So-
1i~ltor, February 14. 1952 (M-361l9J. • 
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tribal lands for any period up to 10 years. Thus, the Solicitor rea­
soned that the Secretary could "grant to the tribe freedom to make 
contracts without complying with the requirements prescribed in 
[Section 81)." 

The Solicitor reached this conclusion even though Section 17 pre­
eluded the Secretary from grantin$" to the tribe incidental corporate 
powers which are "inconsistent With the law." The Solicitor inter­
preted this phrase very restrictively. to include only those "powers 
which cannot lawfully be given to any corporation, non-Indian or 
Indian. It This interpretation was consistent with the pu~se of in­
corporation, which was characterized by the Solicitor as the means 
for the conduct of business activities in a business-like way. * .... 
Having concluded that nothing in Section 17 prohibited the Sec­
retary from freeing a tribal corporate entity from the dictates of 
Section 81, the Solicitor then concluded that a provision author­
izing the tribe to enter into land leases of up to ten years and COD­

tracts of up to $5,000 per year, without BIA review, should be in­
terpreted as such an exemption.7 

Nevertheless, the Solicitor opined that Section 81 was applicable 
to a farm managers contract with an Indian tribe organized pursu­
ant to Section 16. The Solicitor explained that in addition to the 
powers which were explicitly to be vested in the tribe under Section 
16, the tribe retained "all powers vested" ,. ,. by existing law," 
The Solicitor then stated: 'We do not find here any grant of power 
to make contracts without regard to the requirements [Section 81]." 
This conclusion deviates from the Solicitor's long-standing practice, 
which continues to this day, of interpreting the IRA as a codifica­
tion rather than the source of tribal authority, 8 Hence, it is sur­
prising that the Solicitor would look to the Section 16 for a "grant" 
of authority, 

In fact, the Solicitor recognized that the IRA "was intended to 
make a new point of departure in the relations between the tribes 
and the Government," but reasoned that a repeal by implication 
was disfavored. Certainly Section 16 did not explicitly exempt the 

7ft It worth ootmg that the actual SectiOD 17 cwpoltlte chartu under- coMider1ltion in the 
1962 opinion wu p-anUd to the Minneeota Chippewa Tribe. However, the agreement whkh 11''' 
UDder CODIIideration <and found not to require Section 81 'J?PfO'I'.l) 11'" aD agreement betwHD 
• noa-ludian and the Grand I'ort.llJe Band., ·ooe of the constituent bands of the MinDeeota Chip­
pewa Tn."be'- Thus, it would aeem to follow that any tribe with Sectioo 17 corporation could coo­
fe .. aimilar authority 00 lLDy of it. . ubordinate ecol:lODlic eotitis, .t leut up to the ezteot of 
Illll conditiDDB eootained in It. eorporat8 charter. 
~ that Seo:tioo 81 waa inapplic.ble to the Seetioo 17 conlnlct _ consillt8.Dt with !he 
Io~ priDdple that feder-alia,... iDcludior the IRA. are DOt the .ource of tribal .uthor­
ity. 

Each ludilLD tribe bepu it. re1atioD8hip with the Federal Govemmeot .. a ~iD 
power. 1 i,..., ... ucl1 in treaty and legiIlatioo. 'I'hI powen of .,.~ty have 
been li.mJitd from time to time by eped" tn.tie. and la,.. dniped to take 6w:o the 
lodit.u tribe8 control of matte .... whiclJ.. in the judgment of ~ thete tribe8 could 
DO ionaer be ..rely permitted to handle. The ltalUUI of Cot!6rtU, /kfl, mutt be e:wm· 
iMd to dt~mWle the Iimitatio1u of triNd sownipty rather than to detel"lDine It. 
_ or it. poIIitive content. What i. DOt expf"eM?: limited remains within the domain 
oftriballOVeni/PIty, and therefore properlY fan. WIthin the ltatutory catejory, "powe .... 
vested in anrt!:!~ tribe Ot" tribal COUDcil by ea.tina: law. "-Powers ollndilLD 'I'ribeI, 
S6luterior" . '00 I"' (October 25, 19U) (emphu:i8 , upplied). 

Howna, .P{lll'inlr Section 81 to the !arm aanqu', contract. epparendy disregarda an eqUlilly 
important pnridple artieuIaUd in the NJDe 193-' opi.DioD: "The KtII of Coop-eu which a~ ... 
to limit the powen mILD Indian tribe are not to be Unduly atended by doubtful inference. An­
other aampJe where thia ImPOrtant prin.elple may have been diarepnled is Yal.'Oj:lC%i·Pt"t!'scott 
IIldi4n 7nbe v. Watt, 707 F .2d 1072 (1983) (Secretarial 'ppn!vaJ Deeded to both approve and 
tenninate leaae). 
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contract at issue from Section 81, but neither did Section 17 of tile 
IRA. In addition, the Solicitor pointed out that it would be "unsafe" 
to assume that Section 81 was inapplicable because the failure to 
comply with its requirements would subject the contracting party 
to a fme and the loss of any benefit conferred upon the party by 
the tribe. Again, the same risk applies to contracts with section 17 
corporations and counsels in favor of assuming that Section 81 ap­
plies to those contracts. 

The Solicitor's decision represents an attempt to reconcile two 
statutes that derive from two fundamentally different eras with lit­
tle guidance from Congress on how these statutes were to be har· 
monized. The opinion also freed at least some Indian tribes from 
the onerous requirement of obtaining federal approval for a poten­
tially vast alTay of contracts.9 Nevertheless, a number of problems 
remain unresolved. For example, until 1991, Section 17 cha.rters 
were only granted by the Secretary after a vote of a tribe's mem­
bership. Second, the Solicitor's 1952 opinion did not provide any 
guidance concerning the appropriate reach of Section 81's applica­
tion to a~eements "relative to Indian lands." Even where there is 
no questlon that Section 81 applies to an agreement, it provides no 
standards for the BIA to apply when deciding whether to approve 
a proposed agreement. to In addition, as the tribal transactions be­
came increasingly more complex, the BIA often lacked the re­
sources or expertise necessary to adequately review proposed con­
tracts_ 

As federal policy increasingly emphasized tribal-self-detennina­
tion by reducing or eliminating federal review of tribal decisions, 
Congress has both directly and indirectly addressed concerns about 
Section 81. For example, in 1958. Congress removed a provision 
from Section 81 which required the execution of these agreements 
in the presence of a judge_II 

More recently, Congress explicitly cited problems with Section 81 
review of management agreements as a justification for enacting 
the Indian Mineral Development Act of 1982, P.L. 97-382: 

[T]he approval procedure for non-lease ventures under 
Section 81 requires a rather cumbersome case-by-case 
analysis to determine whether the document submitted for 
approval is a service agreement within the purview of the 

• AlI.other Solicitor'. Ooiniol'l reeorniud that 8.D II'IdiaI'l tn1le could orranir..e ita political iMti­
tutiollS under SectiOD 16 of the IRA and . till obtain. Seetiou 17 eharter Cor pIll1)O'ft of aJCIo 
ductin& blainen. Separability of Tribel Orr8.Dizationa Orgaciud UDder Se«iODS 16 aDd. 11 01 
the UtA 6:i ID~ Dee. 483 (November 20, 1958) . 

• Obi.one cue where a private party lOuiht judicial review of a decieion UDder Seetiotl81, 
the UDlted Statet argued that judicial review shouk! be unavailable beeaUle the Act did not COli­
taiD aufficient ataDdirdt to allow the court to det.ermiDe how the Act mould be applied to the 
~. 

A6, AD alternate baais OQ which to Ilffirm the dilbict court('a dec:isioD to diamiMJ till 
fooenvlWnt aaKr'U that "'Teview (of Interior DepartmeDt deciaiOIlS UDder 25 US.C. fsll 
15 DDt to be had (beeaUieI the ltatute is drawn 10 that • court would have DD meamng­
fuI standard "ailat which to ju4e the ait!DCv'. uercile or diaa'edon.. Stod Welt Cor· 
poration v. L4i0n, 982 F.2d 1389, 1399-1400 (1993) <Emphalis aupplied iuternal 
quotaUI>1'I to H«ikr y . Ch""",y, 410 u .s. 821, 830 (198G». ' 

Obriously. if the government takes the poIIition that Sectiou 81 providel eowU with DO ditcerI1. 
ible .tandards for applyiDIJ the l tatute, tribea ud their (potel1tial) partDen are similarly .t. 
)0 •• to ~eterm.ine how and whether the Act wiD be .pplied. Such uucerta.iDty ill a.oathema to 
n!:8er'I'ation developmeDL 

"Publie La ... ~710. 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 85 of 113



Add. 23

5 

1938 act. or an interest in land within theJurview of the 
Indian Non-Intercourse Act (R.S. 2116; 25 .S.C. 177). [In 
addition], with the proliferation and hybridization of nOD­
lease ventures, it is increasingly difficult to make the de­
termination described. Without clarification of the Sec­
retary's authority for approval of existing ventures, be­
cause of the confusion concerning the Secretary's authority 
to approve non-lease ventures, the Department is reluctant 
to approve a number of proposed agreements which are 
pending. 12 

More general relief was provided by Congress in 1990 when it 
made several changes to Section 17 of the IRA. Public Law 101-
301 amended the IRA -by eliminating the requirement for a res­
ervation-w.ide -plebiscite before the Secretary of Interior could COD­

fer a corporate charler pursuant to Section 17. In addition. it au­
thorized. sect.ion 17 tribal corporations to lease Indian lands with­
out Secretarial approval for up to 25 years. IS As enacted the IRA 
limited such leases to 10 years. 

In addition, the Tribal Self·Govemance Act, established as a 
component of the Indian Self-Determination and Education Assist­
ance Act,14 makes Section 81 inapplicable to participating Indian 
tribes during the terms of their participation in Self-Governance.!!; 
These Indian tribes are also exempt from any requirements under 
either 25 U.S.C. §81 or §476 to submit attorney contracts for fed­
eral approval. 

While these laws have allowed some Indian tribes to engage in 
business transactions without needing to confonn with require­
ments that were intended to shield them from "their own improvi­
dence and the spoliation of others." it left Section 811s core provi­
sions intact. As a result, neither tribes, their partners, nor the BlA 
could predict with any certainty whether a court might ultimately 
conclude that a transaction was void because it was not approved 
pursuant to Section 81. The risk that a court might make such a 
conclusion was exacerbated by severity of the penalty for non­
compliance borne by the party contracting with the tribe. 

For example, in 1985, in Wisco~in Winnebago Business Com­
mittee v. Koberstein. 726 F.2d 613 (7th Cir. 1985) the United States 
Court of Appeals for the 7th Circuit ruled on the applicability of 
Section 81 to a five-year agreement with a corporation "to assist 
the (tribal business committee) in obtaining financing, construct, 
improve, [develop], manage, operate and maintain [specified tribal 
lands1 as a facility for the conduct of bingo games. *" *" *" The pro­
posed agreement was submitted to the BIA Area Office and the De­
partment of Interior Field Solicitor. The Solicitor determined that 

12H.R. Rep. No. 746, 97th ConJ.J.. 2Dci. Seas. 1982. 
ItAt pa8Md by the Committee, o . 6UI would eliminate the basi. in federal law !or Secn!tarial 

review or approval of a !lumber of oontI"acU aDd aP.l!lIltlIa. N a qUettio!l of tribal ..... , how­
"er, Sectioil 17 ~ tribal COIlBtitutioU, or tribal by·la ..... ma.y include tenn. that requiN! 
Seerttarial II.pproval of ':&reement.. In addition, tome of th_ documellu may require Seen­
tart,1 approYal o( any ameDdmenla to thoM ot1!anic documellla. There W DO reuon to ... ume 
that the Secntary don !JOt ~ the authonty to approve duly authorized em.endment. to 
eucb document&. Certainly S. 613, P .L. 101-301, and the IRA deDlOD8uate II. dear ColJ8l"ft8iollal 
JXllicy in Cavor 0( redueina: (edenol review of tribal deo::Wou II.Dd qnement.. 

'4P.L. 9S-63S, 25 U.S.C. 450 III.leq . 
• 525 U.s.C. '~X2) and. §4501(bXI5). 
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Section 81 did not apply to the agreement. Nevertheless, the Court 
of Appeals ruled that it did,1s 

The Koberstein case concerned an Indian tribe's attempt to pre· 
vent the operation of a bingo facility run by an individual who 
failed «to disclose the potential conflict of interest between his du­
ties as tribal attorney and his position as president of the [bingo 
management company]," Thus, it is not surprising that the court 
ruled that the agreement was void. In its defense, the company 
sought to argue that Section 81 should be interpreted in Ught of 
subsequent Congressional enactments that limit federal review of 
tribal decisions and encourage tribal economic development. For ex· 
ample. the Supreme Court wrote in 1976: "(W]e previously have 
construed the effect of legislation affecting reservation Indians in 
light of "intervening" legislative enactments.17 The Kobersrein court 
brushed these arguments aside, relying instead on the Supreme 
Court's analysis in cases addressing the preemption of state law in 
matters affecting Indian tribes and their members. In these cases, 
the Court has refused to be swayed by "modern conditions" that ar· 
guably counsel in favor of state regulation or taxation of the activi· 
ties of Indian tribes or their members.1S In cases involving preemp­
tion, the Court has indicated that statutes are "given a sweep as 
broad as their language!' Applying this principle to the relation­
ship between tribes and the federal government, the court deter­
mined that section 81 should be interpreted broadly: "{S]ection 81 
governs transactions relative to Indian lands for which Congress 
has not passed a specific statute." This approach is inconsistent 
with the principle that "The acts of Congress which appear to limit 
the powers of Indian tribes are not to be unduly extended by doubt-­
ful inference." 19 In fact, the court conceded: "No federal cases have 
been presented to us · •• that comprehensively analyze the scope 
of coverage of section 81." 

Soon after Koberstein was decided, the 9th Circuit Court of Ap­
peals adopted its reasoning and conclusion in a suit where a gam· 
ing management company sued to enforce an agreement that was 
not approved by the BIA pursuant to section 81. In this case a com­
pany sought to argue that section 81 was not applicable to the 
agreement, even though its agreement with the tribe recognized 
that section 81 approval was a prerequisite to the contract. AK. 
Management Company v. The San Manuel Band of Mission Indi· 
ans, 789 F .2d 785 (9th Cir. 1986). 

In response to federal court cases finding Section 81 applicable 
to gaming management contracts and as part of the federal policy 
that encourages Indian tribes to engage in gaming activities com­
parable to those offered within a state the Department published 
guidelines for the approval of these a8-reements.20 Federal courts 

I· SiDce the COIlD'a<:ting party in this cue was unaw~ of the BrA'a determination that Set· 
tion 81. was iuapplicable, the cOurt of appeala did not address whether principles of e$t.oppe1 and! 
(If detnmental reliance precluded ita applieation after BrA fOUIld that an qreement Willi DOt arr· 
ered by Section 81. 

u .s" Br'y(lIl t v , ito.suJ County. 426 U.S. 373, 386, qootinr Mot! v . Salish & Kootefl(li 1'ribts, 425 
.. at 472-5 (1976). 

" Centrol Mo.t:AiM'Y Co. • . Ari.tOll(' , 448 U.S. 160, 166 (1980). 
' · 55 Interior Dec. 14 (October 25, 1934). See footnote 6, 
zo , Tjhe Department of the Interior, which hIlS the primary I""f!IIpCllUIibility for carryina: out the 

Federal Government's trust obqstiollll to Indian tribet haa lOugbt to imDlement these polides 
by promotine tribal bingo enterprises. Under the Indian' Finaneing Act of 1974. 25 U.s.C. § 1451 
et seq. (1982 ed.. and Supp. JU), the Se<ntary of the Interior hu made granu. and h IlS euaran· 
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cited these guidelines 8S evidence of a reversal of the Department's 
"previous position that Section 81 did not apply to these agree­
ments, even though the BlA was seeking legislative clarification of 
the statute in response to these decisions. AB a result, the applica­
tion of Section 81 to gaming management agreements was well e&­
tablished as a question of law. even though some federal courts 
characterized "the draconian remedy of the statute [as] distasteful." 
One federal court argued that the statute might cause more harm 
than good: "[8e<tion 8l]'iml'!'ses a P."nalty out of proportion to the 
purely technical violations if proscnbes. It seems likely that tribes 
may be hurt rather than protected by the disruption of their suc­
cessful business relationships. n 21 

At its May 19, 1999 hearing, the Commission heard testimony 
that tribes and their partners are unable to eliminate the uncer­
tainty created by Section 81. In this respect, Section 81 differs from 
the doctrine of tribal sovereign immunity. Ally uncertainty about 
whether tribal immunity will prevent the enforcement of an agree­
ment with an . Indian tribe can be addressed and eliminated 
through the terms of an agreement with the tribe or by some other 
meaIl8. Courts have ruled, however, that parties may not waive the 
application of Section 81 in the same manner. In fact, it appears 
that Section 81 prevents a tribe from -binding itself to an agree­
ment that it will not raise its provisions as a defense if litigation 
ensues.22 In addition, some courts have interpreted the last para­
graph of Section 81 as allowing qui tam suits against the party 
contracting with the tribe. In some cases, such suits un be brought 
by parties other than the tribe or the United States.as Thus, even 

'if the parties decide that Section 81 is inapplicable and agree that 
they will not -subsequently employ it as ,a defense to the contract's 
enforcement, third parties can bring suit and at least disrupt the 
contract's -,perfonnance through costly and lengthy litigation. In ad­
dition, 'even where the BIA detennioes t hat a contract does not fall 
within the purview of Section 81, courts are not bound by this con­
clusion. Thus, Section 81 produces uncertainty and leaves Indian 
tribes, their business partners, and the BIA powerless to eliminate 
this uncertainty. 

Another concern relates to the increasing complexity of tribal 
transactions. Quoting from Congressional proceedings, one U.S. 
District Court noted: "Section 81 was enacted to protect the Indian 
tribes at a time when Congressmen believed that '[t]here are no In-

teed loans fur the pwpoIe of ClOUIruetini" biD&o-facilities · •• IThe ~ of the Interior 
baa app-ovM tn1wt1 o..mn....- ..tabl:i.ahfilt and reeulatina" the pmina- activities mvoJQd. The 

~ 
hCII aho ~ Jai$ IlJdIwrity to nuiew triJx,J bin,to m.onagr1MlIt OOIItrocb UtUkr 25 

U.s.C. 81, tJIId h.tu iuum ddoJUd. 6iIidllillu gowmin8 tlIfll lnIitw.· ~ • . ~ 
Band JliuiM 1~ 480 U.S. 202". 217-8 (1987) (eJQ~ au lied aDd dtatiou omitted). 

"U . . ,.. D" J Enkrprilu. 1993 Wi. 76789 (W,D, Will. 1993) (~~~ tha, Sectioo. 81 voided 
the av.eement eveo. thoU&h the tribe __ represented by competen~ COUlUeI and. there wu 
DO nideIIee offraud or durell). 

IIFor eumpie, court. qVII ruled that an 4I"'f!meot that ill YOid punumt to SeetioD 81 ,tbe 
~t] cannot be relied upon to ~ rile to aoy obIi,atioD by (the tribe], includina an obli· 
ptioD ollll'OOd laith and. fair daalin&:. A.X M~1MnJ Co. • . The Son Manurl Band Of MiuiQn 
lruJi<vl.l, 189 F.U 785, 789 (1986). 

P Bued on t.ha illterpretaticm, DOn·~~ to the contract can IIU8 a party contnetiDi with 
the trib. II dla ~..,u DOt approved UDder SeetiOIl 81. Thla relult wu lOUDdly criUeiaed 
by ODe court u . a windfall- rw litipnta. "eo. wher-e there a DO mdeo.Oe of ftoaud 
M ciureM. U.S . • . D "J ~ 1993 WL 767689 (W.n. Wi&. 1993). su~tJ.y, the 7th 
Cimrit Court of Appeab ruled muted the effeet .ucb .uita by ru1iDc" that the tribe ill all iDdi.­
peuable perty ~ F.RC.P. Rule lSI U ... imJ Sfllflil. U ~l. HIlll,.. 7'rihol Del>e/cpmml Corp., 
100 F.3d .76 (7th Cir. 1996). 
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dians as a tribe or as individuals, that are competent to protect 
them~lves against the enterprise and the fraud of. the white 
man.' '' 24 There is no justification for such an assumption to pro­
vide the basis for federal policy in this era of tribal self-detenruna· 
tion.25 

Similarly. there is no basis to require, as a matter of federal law, 
that tribes must submit their attorney contracts to the federal gov· 
ernment for approvaL For example. during the 100~h Con~ss, the 
Interior Department's Assistan~ Secreta~ for Indian Affau:s Ross 
O. Swimmer suggested that a blll amendmg the IRA should mclude 
a provision eliminating this requirement. 

(W]e recommend that [the bill] as passed by the Ho~se 
by amended to eliminate the current statutory reqUIre­
ments that the Secretary approve the tribal selection of 
tribal attorneys and attorney fees (25 U.S.C. section 81 
and 476). It would be consistent with the goals of Indian 
self-determination to allow the tribes to choose their own 
attorneys and set the rate of compensation without the 
Secretary's oversight.26 

The current Administration has also indicated its SUPJXlrt for 
such a provision and S. 613 incorporates this proposal. 

SUMMARY OF THE A\<JENDMENT IN THE NATURE OF A SUBSTITUTE 

Section 1. Short title 
Section 1 cites the short title of the bill as the Indian Tribal Eco­

nomic Development and Contract Encouragement Act of 1999. 

Secticn 2. Contracts and agreements with Indian tribes 
Section 2 of the bill replaces the text of 25 U.S.C. §81 with six 

subsections. 
Subsection (a) provides definitions for the terms '1ndian lands," 

"Indian tribe," and "Secretary." Perhaps a definition for Indian 
lands is intended to circumscribe the scope of this statute to those 
lands where title is held in trust for a tribe or a restraint on alien­
ation exists as a result of the principle, dating from the Revolu­
tionary War Era, that the federal government must hold title to In­
dian lands in furtherance of the federal -tribal trust relationship. 

Subsection (b) provides that agreements or contracts with Indian 
tribes that encumber Indian lands for a period of seven or more 
years are not valid unless they bear the approval of the Secretary 
of Interior or a designee of t he Secretary. Under preSent 1aw, Sec­
tion 81 is susceptible to the interpretation that any contract that 
"touches or concerns" Indian lands must be approved. In addition, 
because of the "draconian" nature of the penalty for non-compli-

24 u.s . .... D & J EIlt#!rpri&Q, 1993 WL 76789 (W.D. Wis. 1993), quoting Senator Danl, Colli. 
Globe 1.(8.4. 

uln fact, there is some rtidence that the Seventh CU'euit reeognile8 the diffteulty of applYin&: 
i~ .~"tf~ rule in a manner tbat makes Section 81 applicable to -nearly aU tn.tI$aCbOl'IJ re­
lab", ~ Inc!l~ lanlb .~ Alt.M im.er & Cf'!J'1 v. Si.na MfUlu(acturillll Corp,. 963 F.2d 803 (1m) 
(revenlllC dll tzict court ruI.in( that applied Section 8 1 to an qreement ..-itb aD entity tNt ... 
more thaJ:z a coll5ultant, but which raCked exdusi.e control over a DOD-gaming facility owned 
by a tribe .) 
~Sen. Rep. 100-577, lDOth Cong. 2nd See •. (1988), letter from .usitt.ant Seentar)' Ross O. 

SWUJUDer to then-Ct..in:n. n of the Committee on Indian Affai ... Sene.toT Daniel K. Inouye. 
dated September 7, 1988. 
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ance, parties frequently "erred on the side of caution" by submit­
ting any contract with a tribe to the BlA for approval. Deputy 
Commissioner for Indian Affairs Michael J . Anderson testified: 
"Contracts for the sale of vehicles to tribes, maintenance of build­
ings, construction of tribal government facilities, and even the pur­
chase of office supplies are now routinely presented to the BIA for 
review and approval." As reported by the Committee, subsection (b) 
will allow tribes and their contracting Partners to detennine 
whether Section 81 a~plies when they fonn an agreement. First, by 
limiting the provision s applicability to those agreements with a du­
ration of seven of more years, paTties can look to an objective meas­
ure to determine whether an agreement falls within the scope of 
the statute. Also, by replacing the phrase "relative to Indian 
lands," with "encumbering Indian lands," the bill will ensure that 
Indian tribes will be able to engage in a wide array of commercial 
transactions without having to submit those agreements to the BIA 
as a precaution. Two other provisions also advance this objective. 
First, subsection (e) directs the Secretary to issue regulations iden­
tifying the types of agreements not covered by the Act. Second, by 
eliminating the qui tam provisions in the statute, the bill elimi­
nates the possibility that third parties will bring suits without the 
consent of any of the parties to the agreement. 

At the Corrunittee's May 19, 1999 hearing, the Administration 
proposed simply eliminating Section 81 entirely. Although the 
amendment in the nature of a substitute reported by the Com­
mittee addresses many of the Department's concerns, it leaves the 
provision in place to address a limited number of transactions that 
could place tribal lands beyond the tribe's ability to control the 
lands in it$ role as proprietor. 

The amendment eliminates the overly-broad scope of the Act by 
replacing the phrase "relative to Indian lands" with the phrase "en­
cumbering Indian lands." By making this change, Section 81 will 
no longer apply to a broad range of commercial transactions. In­
stead, it will only apply to those t ransactions where the contract 
between the tribe and a third party could allow that rarty to exer­
cise exclusive or nearly exclusive proprietary contro over the In­
dian lands. For example, a lender may finance a transaction on an 
Indian reservation and receive an interest in tribal lands as part 
of that transaction, If, for example, one of the remedies for default 
would allow this interest to ripen into authority to operate the facil­
ity, this would constitute an adequate encumbrance to bring the 
contract within Section 81. By contrast, if the transaction con­
cerned "'limited recourse financing" and the lender merely acquired 
the first right to all of the revenue derived from specified lands for 
a period of years, this would not constitute a sufficient encum­
brance to bring the transaction within Section 81. A more difficult 
case would involve a sill,1atic)D where a designated third-party 
would operate the facility in the case of default. In essence, with 
the exception of those tribes exempted pursuant to the Self-Govern­
ance program, Section 81 will apply to tho.se transactions .that are 
not leases, per se, but which could result 10 the loss of tnbal pro­
prietary control. 

The bill also proscribes the Act's application to those agreements 
that take more than 7 yean to complete. Just as the statute of 
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frauds looks at transactions when they are entered into, this provi· 
sion is concerned with the reasonable expectations of the parties 
when they enter an agreement. 

Subsection (c). In addition to the provisions that allow Indian 
tribes and their partners to determine with a much greater level 
of certainty whether Section 81 applies, subsection (c) provides that 
a BIA determination that an agreement is not covered by Section 
81 has the effect of making the section inapplicable. It would eon· 
tradict the bill's intent if parties made a practice of submitting 
agreements where Section 81 is patently inapplicable, simply to ob­
tain an official endorsement of this conclusion. To be sure, such of­
ficial determination may be necessary, especially when tribal obli· 
gations are to be sold in the secondary market. This subsection 
may help eliminate uncertainty and increase the marketability of 
transactions involving tribal obligations. If a practice develops 
where agreements are submitted even where it is patently obvious 
that Section 8 1, as amended, does not apply, the BIA may fmd it 
necessary to simply return these agreements without making any 
determination, even the detennination authorized by subsection (c). 
Such action may not be necessary. but might be needed to preclude 
the waste of limited BlA staff resources. 

Finally, this subsection is intended to work in conjunction with 
subsection (e), which directs the Secretary to enact regulations es­
tablishing which agreements are not covered by Section 8l. 

Subsection (d). Under subsection (d), the Secretary is to refuse to 
approve any agreement otherwise covered by the Act, if it is in vio· 
lation of federal law or if it fails to address sovereign immunity in 
one or more of the three ways specified. 

Violation of Federal law 
Consistent with the principles of tribal self-detennination, this 

bill does not direct the BIA to substitute its business judgment over 
that of a tribal government. This is not to say that the Department 
may not offer and tribes may not seek advice or assistance in nego­
tiating, preparing, or submitting agreements covered by Section 81, 
as amended. Since the enactment of the IRA, at least those tribes 
with corporate charters conferred pursuant to Section 17 of that 
Act have been authorized to enter agreements without Section 81 
approvaL27 In addition, those tribes participating in Self-Govern­
ance are also free from the requirements of Section 81. The Com­
mittee has not been infonned that this has resulted in any wide­
spread problems. In fact, the Department's May 19, 1999 testimony 
in favor of striking all of Section 81 clearly demonstrates that it 
does not believe that federal review of such agreements is nec­
essary. For that reason, in place of more intrusive review the bill 
will limit the Secretary's detennination to Whether the aireement 
would violate federal law. Since these agreements will bear the im­
primatur of federal approval, it is appropriate for the Secretary to 
be satisfied that the agreement does not contravene any spedflC 
statutory prohibitions. 

IT See the di8eUS$iou of the February 14, 1952 Solicitor'. Opinion aoc:ompan}'inc £ootnota 6. 
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Tribal sovereign immunity 
Over the last several years, the Committee has held extensive 

hearings on tribal sovereign immunity. 28 Over the course of these 
bearings, Committee members have expressed divergent views 
about the value, effect, and even the purpose and justification for 
the doctrine. One view closely parallels that of Supreme Court Jus­
tice Stevens, who has written: "there is no justification for perma­
nently enshrining the judge-made law of sovereign immunity." This 
view questions the philosophical justification for the doctrine with 
respect to the federal government, states, or Indian tribes. With re­
spect to Indian tribes, Justice Steven's dissent in Kiowa Tribe of 
Oklalwma v. Manufacturing Techno"",ies, 523 U .S. 761 (1998) 
criticizes tribal immunity by arguing that "Indian tribes[s) enjoy 
broader immunit,r than the States, the Federal government, and 
foreign nations[]. In his Kiowa dissent, Justice Stevens pointed out 
that his opinion for the Court in NeoocUz v. Hall, 440 U.S. 410 
(1979) precludes states from asserting immunity in the courts of 
another state because one state's ability to plead immunity is a 
question of comity rather than a constitutional command. By con· 
trast, he pointed out that the Court's ruling in Kiowa makes the 
result in Nevada v. Hall inapplicable to Indian tribes appearing in 
state courts, probably based on the principle urged by the United 
States that tribal immunity is a matter of national, rather than 
state, policy.29 

Another perspective articulated by members of the Committee 
begins with the premise that Indian tribes, are one of the three do· 
mestic sovereign entities recognized by the United States Constitu· 
tiOD. Recent Supreme Court cases have strongly affirmed that no· 
tions of sovereignty that existed when the Constitution was fonned 
have lost none of their relevance in the subsequent two centuries.30 

One of the fundamental components of that sovereignty is the right 
to decide for itself when or under what circumstances a sovereign 
will be sued. especially in its own courts. Based on the long·stand· 
ing principles enunciated in Willioms v. Lee, 358 U.S. 217 (1959) 
tribal courts almost always possess exclusive jurisdiction over 
agreements with Indian tribes. 

Rather than trying to reconcile these divergent views concerning 
tribal sovereign immunity. the approach taken in S. 613 builds 
upon an apparent agreement that Indian tribes and their con· 
trading partners are generally best served if questions of immu· 
nity are addressed, resolved. or at least disclosed when a contract 
is executed. M discussed above. this view i.s al.so .shared by Indian 
tribes that have entered into increasingly complex commercial 

-These bearinp iDelude S. Hroa:. 104-6!U (September 24, 1996) and S. Hrq:. 105-303, Parta 
I,ll, and ill (Mareh 11, April 7, lIIIa May 6, 1998 res~vely). 

n SH AmicWl Brief of tbe Ullited States in Kiowa Tribe v. Mafl/l.(rxturing TWinolcgk. (96-
1037) at pp. 22-25. This brief also DOtes that with reepeet to the immunity of lorei&a K!)vern· 
IIIeDta, --me c:ourt. did not take it upotl themeelv", to abrogate the ~ign immullity of for. 
~ euveru.meutll in certain eU=m1t&Dces. That ltep ...... left to the political Branct.e., as the 
COnItJtution J uired • 

aoSvnifloko ~ of Mo. Y. Florida, 517 U.S. « (1996) (Co~ Ivh po .... er to abrorate 
state ,,",erei~ immunity WIll fUitll commenced or pl'Oll8CUt.ed In the federa1 courta), Aldefl v. 
MaiM, 67 USLW 3683 (U.s. 1999) (,Tlhe States' imm~ty ~ Iwt iI • ~~eutal u~ 
of the .werei&aty .. bieh the States en.joyed before the ratUlaItioll of the c-titutlOIl , and which 
they retaiD today . •••• FIt;ridiJ Pnpaid P"wt.eoIIdtvy Educ. EzpefIU Bd.. v. Colkge SauiJIss 
BallA:, 67 USLW S682 <U.S. 1999). 
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transactions by addressing immunity directly. Such arrangements 
are especially relevant where parties are seeking to utilize or cre­
ate a secondary market for tribal obligations. To be sure, all tribal 
obligations may face disp~rag~ment ~ su~h secondary markets if 
a perception exists that tnbal Immuruty Wlll preclude enforcement 
of these agreements. Such perceptions may develop even in in· 
stances where a party contracting with a tribe was fully informed 
about the tribe's immunity. As Chainnan Campbell indicated upon 
introducing S. 613: "I am concerned, however, about those who may 
enter into agreements with Indian tribes knowing that the tribe re­
tains immunity but at a latter time insist that they have been 
treated unfairly by the tribe raising the immunity defense."31 
Under tenns of S. 613. there will not be any question that a party 
entering into a contract that requires federal approval pursuant to 
Section 81, as amended, was at least informed of tribal immunity. 
In practice, there appears to be a consensus that this requirement 
will not violate any core tribal interests. As one member of the 
Committee explained: 

[E]arlier hearings discussed contracts in which sovereign 
immunity is sometimes imposed. It's probably the field, lis­
tening to all of the testimony, in which there's been the 
most extensive abandonment of sovereign immunity on a 
case by case basis by tribes themselves because at least in 
connection with large contracts, unless there is some kind 
of remedy, no outside organization is anxious to make a 
significant investment, but [I believe] it is still a problem 
with small day-to-day contracts.32 

The Committee has reached a consensus that Section 81 should 
not (or perhaps was never intended to) apply to such "routine" con­
tracts. With respect to those contracts and agreements that fall 
within the scope of Section 81, as amended, the overwhelming prac­
tice is to address immunity, and often to provide some fonn of arbi­
tration, a full or partial waiver of immunity, or some other re­
course. For example, irrevocable letters of credit are sometimes em­
ployed. While some fonn of waiver is often a practical necessity, S. 
613 does not make such waivers a legal necessity. At a minimum, 
however, S. 613 directs the Secretary not to approve an agreement 
or contract covered by Section 81 if immunity is not, at least, dis­
closed. 

Subsection (e). This provision requires the Secretary of Interior 
to promulgate regulations that identify those types of agreements 
or contracts that are not covered by subsection (b), for example be­
cause they do not sufficiently encumber Indian lands. 

Subsection (0. This section removes the statutory requirement 
that attorney contracts must be approved by the Secretary. It also 
makes clear that s. 613 is not intended to make any changes to 
provision of the Indian Gaming Regulatory Act of 1988, P .L. 100-
497, which require federal approval. Finally, consistent with the 
long-standing principle that the federal trust obligation may not be 

SICong. Rec. March 15, 1999, p. S.2666. 
a2 Hmg. 105-303, pt. 3, Heanng Before the U.S. Senate Committee on Indian Affain, SoY. 

en!'gn Immunity, p. 35. 
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unilaterally tenninated, S. 613 does not alter those tribal constitu. 
tions that require federal approvals. 

Section 3 

This section amends the Indian Reorganization Act to eliminate 
the requirement that attorney contacts must he submitted to the 
Secretary. 

LEGISLATIVE HISTORY 

S. 613 was introduced on March 15, 1999 by the Chainnan of the 
Senate Indian Affairs Committee, Senator Ben Nighborse Camp­
bell, and referred to the Committee on Indian Affairs. On May 19. 
1999 the Committee held a legislative hearing on the bill. At an 
open business meeting on June 16, 1999, Senator Campbell pro­
posed an amendment to S. 613 in the nature of a substitute. Sen­
ator Orrin G. Hatch was joined as a co-sponsor of the proposed 
amendment. 

CoMMITI'EE RECOMMENDATION AND TABULATION OF VOTE 

In an open business session on July 19, 1999, the Committee on 
Indian Affairs, by a voice vote, adopted the amendment in the na­
ture of a substitute offered by Senator Campbell and ordered the 
bill reported to the Senate, with the recommendation that the Sen­
ate do pass S. 613 as reported. 

SECTION-BY-SECTION ANALYSIS OF S. 613 AS REPORTED BY THE 
COMMlTI'EE 

Section 1. Short title 
Section 1 cites the short title of the bill as the Indian Tribal Eco­

nomic Development and Contract Encouragement Act of 1999. 

Section 2. Contracts and agreements with Indian tribes 
Section 2 replaces the provisions of Section 2103 of the Revised 

Statutes, 25 U.S.C. §81. 
Section 2(a ) provides three definitions: "Indian lands," "Indian 

tribe," and "Secretary"; 
(b) Establishes that agreements or contracts that encumber In­

dian lands for a period of seven or more years are not valid unless 
they are approved by the Secretary of Interior or his designee; 

(c) Makes subsection (b) inapplicable if an appropriate official de­
tennines that a contract or agreement is not covered by that sub­
section; 

(d) Directs the Secretary to refuse to approve an agreement if 
that agreement either violates federal law or it fails to include a 
provision that either: provides remedies to address a breach of the 
agreement; provides a reference to applicable law (found in either 
tribal code, ordinance, or competent court ruling) that discloses the 
tribe's right to assert immunity; or waives immunity in some man­
ner; 

(e) Provides the Secretary for 180 days to issues regulations for 
identifying the types of agreements or contracts that are not cov­
ered under subsection (b); 
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(1) Establishes that this section is not to be . constru~ ~ require 
Secretarial approval of contracts ~or legal ~l"Vlces; ,or limit, B?l~nd. 
or repeal the authority of the National Indl~ Gammg ~mrruS8lon. 
or any tribal organic documents that require Secretarial approval. 

Section 3. Choice of counsel 
Section 3 amends the Indian Reorganization Act to strike the re­

quirement for Secretarial .review and approval of attorney COD­

tracts. 

COST AND BUDGETARY CONSIDERATION 

The cost estimate for S. 613. as amended, as calculated by the 
Congressional Budget Office, is set forth below: 

U.S. CONGRESS, 
CONGRESSIONAL BUOOET OFFICE, 

Washington, DC, July 9, 1999. 
Hon. BEN NIGHTHORSE CAMPBELL, 
Chairman, Committee on Indian Affairs, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional BudRet Office has pre­
pared the enclosed cost estimate for S. 613. the loman Tribal Eco­
nomic Development and Contract Encouragement Act of 1999. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contacts are Megan Carroll (for fed­
eral costs), and Marjorie Miller (for the impact on state, local, and 
tribal governments). 

Sincerely, 

Enclosure. 

BARRY B . ANDERSON 
(For Dan L. Crippen, Director). 

s. 613- lndian Tribal EcofWmic Deuelopment and Contract Encour­
agement Act of 1999 

Summary: Based on infonnation from the Department of the In­
terior (DOl) and the Bureau of Indian Affairs (BlA), CBO estimates 
that implementing S. 613 would reduce discretionary costs for BIA 
by a total of about $2 million over the 2000--2004 period. The bill 
would not affect direct spending or receipts; therefore, pay-as-you­
go procedures would not apply. S. 613 contains an intergovern­
mental mandate as defined in the Unfunded Mandates Reform Act 
(UMRAJ, but cao estimates that this mandate would impose mlnl­
mal costs that would be far below the threshold established by that 
act ($50 million in 1996, adjusted annually for inflation). Further, 
the bill would reduce the costs of an existing mandate, more than 
offsetting any new mandate costs. S. 613 contains no new private­
sector mandates as defmed in UMRA. 

S. 613 would amend a provision of law (25 U.S .C. 81) to remove 
certain restrictions on contracts between Indian tribes and other 
parties. This provision, known 8S section 81, requires 001'8 ap­
proval of all contracts involving payments between non-Indians and 
Indians for services relative to Indian lands. Under current law, 
any contract that is subject to this provision and is not approved 
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by DOl can be declared null and void. A13 amended by S. 613, sec­
tion 81 would only require approval of contracts that encumber 10-
dian lands for a period of at least seven years. S. 613 would pro­
hibit DOl from approving contracts that neither provide for rem­
edies in the case of a breach of contract nor explicitly disclose or 
waive an Indian tribe's right to assert sovereign nrununity as a de­
fense in an action brought against it. In addition, the bill would 
amend the Indian Reorganization Act to remove a requirement that 
a tnbe's choice of legal counsel and the fees to be paid to such 
counsel be subject to DOl approval. 

Estimated cost to the Federal Government: Based on information 
fonn DOl and BIA, CBO expe<:ts that S. 613 would reduce the 
number of contracts the department has to review each year. CBO 
estimates that implementing this legislation would reduce costs for 
BIA by between $300,000 and $400,000 in each of fiscal year 2000 
through 2004. Any change in overall BIA spending would be sub­
ject to appropriation action. 

Pay-as-you-go considerations: None. 
Estimated impact on state, local, and tribal governments: Section 

81 currently imposes a mandate on tribes to submit certain con­
tracts for approval by the Secretary of the Interior. The bill would 
greaUy reduce the number of contracts requiring aP2roval, thus re­
ducing the cost to tribes of the existing mandate. But under this 
bill, a tribe entering into a covered contract would have to include 
a specific statement regarding its sovereign immunity. This in an 
additional enforceable duty imposed on tribes, and so would con­
stitute an intergovernmental mandate under UMRA The cost of 
this mandate would be minimal , however. It would not affect the 
rights of either party under such contracts, but would only require 
that these rights be explicitly stated. 

Estimated impact on the private sector: This bill contains no new 
private-sector mandates as defined in UMRA. 

Estimate prepare.d by: Federal Costs: Megan Carroll. Impact on 
State, Local, and Tribal Governments: Marjorie Miller. 

Estimate approved by: Robert A. Sunshine, Deputy Assistant Di­
rector for Budget Analysis. 

REGULATORY IMPACT STATEMENT 

Paragraph 11(b) of XXVI of the Standing Rules of the Senate re­
quires that each report accompanying a bill to evaluate the regu­
latory paperwork impact that would be incurred in carrying out the 
bill. The Committee believes that S . 613 will have a minimal regu­
latory or paperwork impact. 

CHANGES IN EXISTING LAw 

In compliance with subsection 12 of rule XXXVI of the Standing 
Rules of the Senate, the Committee notes the following changes in 
existing law (existing law proposed to be omitted is enclosed in 
black brackets, new matter printed in italic): 

25 U.S.C. 81 

[No agreement shall be made by any person with any tribe of In­
dianS, or individual Indians not citizens of the United. States, for 
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the payment or delivery of any money or other thing of value, in 
present or in prospective, or for the granting or procuring any 
privilege to him, or any other person in consideration of services for 
said Indians relative to their lands, or any claims growing out of, 
or in reference to, annuities, installments, or other moneys, claims, 
demands, or thing, under laws or treaties with the United States, 
or official acts of any officers thereof. or in any way connected with 
or due from the United States, unless such contract or agreement 
be executed and approved as follows: 

[First. Such agreement shall be in writing, and a duplicate of it 
delivered to each party_ 

[Second. It shall bear the approval of the Secretary of the Inte­
rior and the Commissioner of Indian Affairs indorsed upon it. 

[Third. It shall contain the names of all parties in interest, their 
residence and occupation; and if made with a tribe, by their tribal 
authorities, the scope of authority and the reason for exercising 
that authority, shall be given specifically. 

[Fourth. It shall state the time when and place where made, the 
particular purpose for which made, the special thing or things to 
be done under it, and, if for the collection of money, the basis of 
the claim, the source from which it is to be collected, the disposi­
tion to be made of it when collected, the amount or rate per centum 
of the fee in all cases; and if any contingent matter or condition 
constitutes a part of the contract or agreement, it shall be specifi­
cally set forth. 

[Fifth. It shall have a flxed limited time to run, which shall be 
distinctly stated. All contracts or agreements made in violation of 
this section shall be null and void, and all money or other thing 
of value paid to any person by any Indian or tribe, or anyone else, 
for or on his or their behalf, on account of such services, in excess 
of the amount approved by the Commissioner and Secretary for 
such services, may be recovered by suit in the name of the United 
States in any court of the United States, regardless of the amount 
in controversy; and one-half thereof shall be paid to the person 
suing for the same, and the other half shall be paid into the Treas­
ury for the use of the Indian or tribe by or for whom it was so 
paid.] 

SEC. 2103. (a) In this section: 
(1) The term "Indian lands" means lands, the title to which 

is held by the United States in trust for an Indian tribe or 
lands the title to which is held by an Indian tribe subject to 0 
restriction by the United States against alienation. 

(2) The term "Indian tribe" has the meaning given that term 
in section 4(e) of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450b(e)). 

(3) The term "'Secretary" means the Secretary of the Interior. 
(b) No agreement or contract with an Indian tribe that encumbers 

Indian lands for a period of 7 or more years shall be valid unless 
that agrcement or contract bears the approval of the Secretary ofth£ 
Interior or a designee of the Secretary. 

(c) Subsection (b) shall not apply to any agreeTMnt or contract 
that the Secretary (or a designee of the Secretary) determines is not 
covered under that subsection. 
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(dJ The Secretary (or a designee of the Secretary) shall refuse to 
approve an agreement or contract that is covered under subsection 
(b) if the Secretary (or a designee of the Secretary) determines that 
the agreement or contract-

(1) violates Federal law; or 
(2) does not include a provision that-

(Aj provides for remedies in the case of a breach of the 
agreement or contract; 

(8) references a tribal code, ordinance, or ruling of a 
court of competent Jurisdiction that discloses the right of 
the Indian tribe to assert sovereign immunity as a defense 
in an action brought against the Indian tribe; or 

(e ) includes an express waiver of the right of the Indian 
tribe to assert sovereign immunity as a defense in an action 
brought against the Indian tribe (including a waiver that 
limits the nature of relief that may be provided or the juris­
diction of a court with respect to such an action). 

(e) Not later than 180 days after the date of enactment of the In­
dian Tribal Economic Development and Contract Encouragement 
Act of 1999, the Secretary shall issue regulations for identifying 
types of agreements or contracts that are not covered untkr sub­
section (b). 

(f) Nothing in this section shall be construed to-
(1) require the Secretc.ry to approve a contract for legal serv­

ices by an attorney; 
(2) amend or repeal the authority of National Indian Gaming 

Commission under the Indian Gaming Regulatory Act (25 
U.S.C. 2701 et seq.); or 

(3) alter or amend any ordinance, resolution, or charter of an 
Indian tribe that requires approval by the Secretary of any ac­
tion by that Indian tribe. 

• • • • • • • 
25 U.S.C. 476{e) 

In addition to all powers vested in any Indian tribe or tribal 
council by existing law, the constitution adopted by said tribe shall 
also vest in such tribe or its tribal council the following rights and 
powers; To employ legal counsell. the choice of counsel and ftxing 
of fees to be subject to the approval of the Secretary); to prevent 
the sale, disposition, lease, or encumbrance of tribal lands, inter­
ests in lands, or other tribal assets without the consent of the tribe; 
and to negotiate with the Federal, State, and local governments. 
The Secretary shall advise such tribe or its tribal council of all ap­
propriation estimates or Federal projects for the benefit of the tribe 
prior to the submission of such estimates to the Office of Manage­
ment and Budget and the Congress. 

o 
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2d Session HOUSE OF REPRESENTATIVES 

REPORT 
106--601 

INDIAN TRIBAL ECONOMIC DEVEWPMENT AND CONTRACT 
ENCOURAGEMENT ACT OF 1999 

FE8RUARY 29, 2000.-Committed to the Commit~ oCUte Whole House on the State 
of the Union and ordered to be printed 

Mr. YOUNG of Alaska, from the Committee on Resources, 
submitted the following 

R EPORT 
[To aeoompany S. 6131 

(Including cost estimate of the Congressional Budget Offic:el 

The Committee on Resources, to whom was referred the bill (8. 
613) to encourage Indian economic development, to provide for the 
disclosure of Indian tribal sovereign immunity in contracts involv­
ing Indian tribes, and for other purposes, having considered the 
same. report favorably thereon without amendment and rec­
ommend that the bill do pass. 

PuRPOSE OF THE BILL 

The purpose of S . 613 is to encourage Indian eeonomic develop· 
ment, to provide for the disclosure of Indian tribal sovereignty im­
munity in contracts involving Indian tribes, and for other purposes. 

BACKGROUND AND NEED FOR LEGISLATION 

S. 613, the proposed Indian Tribal Economic Development and 
Contract Encouragement Act of 1999, would amend existing law to 
provide that no agreement or contract with an Indian tribe that en· 
cumbers Indian lands for a period of seven or more years shall be 
valid unless that agreement or contract is approved by the Sec­
retary of the Interior. The bill also provides that the Secretary 
shall issue regulations for identifying the types of agreements or 
contracts not covered by the aforementioned requirement. 

Section 81 of Title 25 of the United States Code, enacted in 1872, 
is intended to protect Indians from improvident contracts and is 
concerned primarily with federal control over contracts between In­

~006 
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dians tribes or individual Indians and non-Indians. Over the d~­
ades many provisions of this law have come to be antiquated and 
unnecessary. In 1958 Congress amended Section 81 to remove the 
requirement that all such contracts be ~xecuted i!l the presence of 
a judge. In 1982 Congress amended SectIon 81 as Lt related to man­
agement agreements. In 1990 Congress amended Section 81 as it 
related to reservation-wide plebiscites and exempted Self-Govern­
ance tribes from Section 81. 

S. 613 eliminates a major portion of federal control e}[ercised pur­
suant to Section 81 by making federal approval only applicable to 
certain contracts having a life of seven or more years. In addition, 
S. 613 amends Section 16 of the Indian Reorganization Act of 1934 
(25 U.S.C. 476) by removing the requirement that the choice of 
counsel and the fixing of fees by a Tribe shall be subject to the ap­
proval of the Secretary of the Interior. 

COMMITTEE ACTION 

S. 613 was introduced on March 15, 1999, by Senator Ben 
Nighthorse Campbell (R-CO). The bill, as amended, was passed by 
the Senate on September 15, 1999, by unanimous consent, and re­
ferred to the Committee on Resources. On February 16, 2000, the 
Resources Committee met to consider the hill. No amendments 
were offered and the bill was ordered favorably reported to the 
House of Representatives by voice vote. 

COMMlITEE OVERSIGHT FINDINGS AND RECOMMENDATIONS 

Regarding clause 2(bX1) of rule X and clause 3(cX1) of rule XIII 
of the Rules of the House of Representatives, the Committee on Re­
sources' oversight findings and recommendations are reflected in 
the body of this report. 

CONSTITUTIONAL AUTHORITY STATEMENT 

Article I, section 8 of the Constitution of the United States 
grants Congress the authority to enact this bill. 

COMPLIANCE WITH HOUSE RULE XIII 

1. Cost of Legislation. Clause 3(dX2) of rule XIII of the Rules of 
the House of Representatives requires an estimate and a compari­
son by the Committee of the costs which would be incurred in car­
rying out this bill. However, clause 3(dX3XB) of that Rule provides 
that this requirement does not apply when the Committee has in­
cluded in its report a timely submitted cost estimate of the bill pre­
pared by the Director of the Congressional Budget Office under sec­
tion 402 of the Congressional Budget Act of 1974. 

2. Congressional Budget Act. As required by clause 3(cX2) of rule 
XIII of the Rules of the House of Representatives and section 
308(a) of the Congressional Budget Act of 1974, this bill does not 
contain any new budget authority, spending authority, credit au­
thority, or an increase or decrease in revenues or tax expenditures. 

3. Government Reform Oversight Findings. Under clause 3(c)(4) 
of rule XIII of the Rules of the House of Representatives, the Com­
mittee has received no report of oversight findings and rec-
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ommendations from the Committee on Government Reform on this 
bill. 

4. Congressional Budget Office Cost Estimate. Under clause 
3(c)(3) of rule XIII of the Rules of the House of Representatives and 
section 403 of the Congressional Budget Act of 1974 the Com­
mittee has received the following cost estimate for this h'm from the 
Director of the Congressional Budget Office: 

Hon. DON YOUNG , 

U .S. CONGRESS, 
CONGR~SSIONAL B UDGET OFFICE, 
Washmgton, DC, February 29, 2000. 

Chairman, Committee on Resources, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: 1'h:e Congressional Budget Office has pre­
pare~ the enclosed cost estimate for S. 613, the Indian Tribal Eco­
DOnuC Development and Contract Encouragement Act of 1999. 

If yo~ wish further details on this estimate, we will be pleased 
to proVIde them. The CBO staff contacts are Lanette Keith (for fed· 
eral costs), and Marjorie Miller (for the state, local, and tribal im· 
pact). 

Sincerely, 

Enclosure_ 

BARRY B. ANDERSON 
(For Dan L. Crippen, Director). 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

S. 613-Indian Tribal Economic Development and Contract Encour­
agement Act of 1999 

Summary: Based on information from the Department of the In· 
terior (001) and the Bureau of Indian Affairs (BIA), CBO est imates 
that implementing S. 613 would reduce discretionary costs for BIA 
by a total of about $2 million over the 2001-2005 period. The act 
would not affect direct spending or receipts; therefore, pay·as-you· 
go procedures would apply. S. 613 contains an intergovernmental 
mandate as defined in the Unfunded Mandates Refonn Act 
(UMRA), but CBO estimates that this mandate would not impose 
minimal costs that would be far below the threshold established by 
that act ($55 million in 2000). Further, S. 613 would reduce the 
costs of an existing m.andate, mote than offsetting any new man­
date costs. This legislation contains no new private-sector man· 
dates 35 defined in UMRA. 

S. 613 would amend current law (25 U.S.C. 81) to remove certain 
restrictions on contracts between Indian tribes and other parties. 
This provision, known as section 81, requires DOl's approval of all 
contracts involving payments between non·Indians and Indians for 
services relative to Indian lands. Under current law, any contract 
that is subject to this provision and which is not approved by 001 
can be declared null and void . As amended by S. 613, section 81 
would only require approval of contracts that encumber Indian 
lands for a period of at least seven years. S. 613 would prohibit 
DOl from approving contracts that neither provide for remedies in 
the case of a breach of contract nor explicitly disclose or waive an 
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Indian tribe's right to assert sovereign immunity as a defense in 
an action brought against it. In addition, the act would amend the 
Indian Reorganization Act to remove a requirement that a tribe's 
choice of legal counsel and t he fees to be paid to s uch counsel be 
subject to DOl approval. 

Estimated cost to the Federal Government: Based on infonnation 
from DOl and BlA, CBO expects that S. 613 would reduce the 
number of contracts the department has to review each year. CBO 
estimates that implementing this legislation would reduce costs for 
BIA by between $300,000 and $400,000 in each of fiscal years 2001 
through 2005. Any reduction in total BIA spending would be sub­
ject to appropriate action. 

Pay-as-you-go considerations: None. 
Estimated impact on state, local, and tribal governments: Section 

81 currently imposes a mandate on tribes to submit certain COD­
tracts for approval by the Secretary of the Interior. S. 613 would 
greatly reduce the number of contracts requiring approval, thus re­
ducing the cost to t ribes of the existing mandate. But under this 
legislation, a tribe entering into a covered contract would have to 
include a specific statement regarding its sovereign immunity. This 
is an additional enforceable duty imposed on tribes, and so would 
constitute an intergovernmental mandate under UMRA. The cost of 
this mandate would be minimal, however. It would not affect the 
rights of either party under such contracts, but would only require 
that these rights be explicitly stated. 

Estimated impact on the private sector: S. 613 contains no new 
private-sector mandates as defined in UMRA. 

Previous CBO estimate: On July 9, 1999, CBO prepared a cost 
estimate for S. 613 as ordered reported by the Senate Committee 
on Indian Affairs on June 16, 1999. Om cost estimates for these 
two versions of the legislation are the same. 

Estimate prepared by: Federal Costs: Lanette Keit h; Impact on 
State, Local, and Tribal Governments: MaIjorie Miller. 

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di­
rector for Budget Analysis. 

COMPLIANCE WITH PUBLIC LAw 104-4 

This bill contains no unfunded mandates. 

PREEMPTION OF STATE, LocAL OR TRIBAL LAw 

This bill is not intended to preempt any State, local or tribal law. 

CHANGES IN EXISI'ING LAw :MAnE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill 
as r~ported , are .shown as follows (existing law proposed to be omit~ 
ted IS enclosed m black brackets, new matter is printed in italic 
existing law in which no change is proposed is shown in roman)~ 

SECTION 2103 OF THE REVISED STATIrrES 

[SEC. 2103. No agreement shall be made by any person with any 
tribe of Indians, or individual Indians not citizens of the United 
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States,. for the payment or delivery of any money or other thing of 
value, In present or in prospective, or for the granting or procuring 
any privilege to him, or any other person in consideration of serv­
ices for said Indians relative to their lands, or to any claims grow­
ing out of, or in reference to, annuities, installments or other mon­
eys, claims, demands, or thing, under laws or tre'aties with the 
United States, or official acts of any officers thereof, or in any way 
connected with or due from the United States, unless such contract 
or agreement be executed and approved as follows: 

[First. Such agreement shall be in writing, and a duplicate of it 
delivered to each party. 

[ Second. ]t shall bear the approval of the Secretary of the Inte­
rior and the Commissioner of Indian Affairs indorsed upon it. 

[Third. It shall contain the names of all parties in interest, their 
residence and occupation; and if made with a tribe, by their tribal 
authorities, the scope of authority and the reason for exercising 
that authority, shall be given specifically. 

(Fourth. It shall state the time when and place where made, the 
particular purpose for which made, the special thing or things to 
be done under it, and, if for the collection of money, the basis of 
the claim, the source from which it is to be collected, the disposi­
tion to be made of it when collected, the amount or rate per centum 
of the fee in all cases; and if any contingent matter or condition 
constitutes a part of the contract or agreement, it shall be specifi­
cally set forth . 

(Fifth. It shall have a fixed limited time to run, which shall be 
distinctly stated. 

(All contracts or agreements made in violation of this section 
shall be null and void, and all money or other thing of value paid 
to any person by any Indian or tribe, or anyone else, for or on his 
or their behalf, on account of such services, in excess of the amount 
approved by the Commissioner and Secretary for such services, 
may be recovered by suit in the naJTle of the United States in any 
court of the United States, regardless of the amount in controversy; 
and one-half thereof shall be paid to the person suing for the same, 
and the other half shall be paid into the Treasury for the use of 
the Indian or tribe by or for whom it was so paid.] 

SEC. 2103. (a) In this section: 
(1) Th£. term "Indian lands" means lands the title to which 

is held by the United States in trust for an Indian tribe or 
lands the title to which is held by an Indian tribe subject to a 
restriction by the United States against alienation. 

(2) The term uIndian tribe" has the meaning given that term 
in section 4(e) of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450b(e)). 

(3) The term "Secretary" means the Secretary of the Interior. 
(b) No agreement or contract with an Indian tribe that e~umbers 

Indian lands for a period of 7 or more years shall be valld unless 
that agreement or contract bears the approval of the Secretary of the 
Interior or a designee of the Secretary. 

(c) Subsection (b) shall not apply to any agreermnt or contract 
that the Secretary (or a designee of the Secretary) determines is not 
covered under that subsection. 
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(d) The Secretary (or a designee of the Secretary) shall refuse. to 
approve an agreement or cOnfract that is covered under s~bsectlOn 
(b) if the Secretary (or a desrgnee of the Secretary) determmes that 
the agreement or contract-

(1) violates Federal law; or 
(2) does not include a provision that-

(AJ provides for remedus in the case of a breach of the 
agreement or contract; 

(B) references a tribal code, ordinance, or ruling of a 
court of competent jurisdiction that discloses the right of 
the Indian tribe to assert sovereign immunity as a defense 
in an action brought against the Indian tribe; or 

(e ) includes an express waiver of the right of the Indian 
tribe to assert sovereign immunity as a defense in an action 
brought against the Indian tribe (including a waiuer that 
limits the nature of relief that may be provided or the juris­
diction of a court with respect to such an action). 

(e) Not later than 180 days after the date of enact,mmt of the In· 
dian Tribal Economic Development and Contract Encouragement 
Act of 2000, the Secretary shall issue regulations for identifying 
types of agreements or contracts that are not covered under sub· 
section (b). 

(f) Nothing in this section shall be construed tc-
(1) require the Secretary to approve a contract for legal serv­

ices by an attorney; 
(2) amend or repeal tlu authority of the National Indian 

Gaming Commission under the Indian Gaming Regulatory Act 
(25 U.S.C. 2701 et seq.); or 

(3) alter or amend any ordinance, resolution, or charter of an 
Indian tribe that requires approval by the Secretary of any ac­
tion by that Indian tribe. 

SECTION 16 OF THE ACT OF JUNE 19, 1934 

SEC. 16. (a) * '" '" 

• • • • • • • 
(e) In addition to all powers vested in any Indian tribe or tribal 

council by existing law, the constitution adopted by said tribe shall 
also vest in such tribe or its tribal council the following rights and 
powers: To employ legal counselL the choice of counsel and fixing 
of fees to ~e su~j.ect to the approval of the Secretary); to prevent 
the ~ale , dlsposltlOn, lease, or encumbrance of tribal lands, inter­
ests In lands, or other tribal assets without the consent of the tribe; 
and to negotiate with the Federal, State, and local governments. 
The Secretary shall advise such tribe or its tribal council of all ap­
propriation estimates or Federal projects for the benefit of the tribe 
prior to the submission of such estimates to the Office of Manage­
ment and Budget and the Congress . 

• • • • • 
o 
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TRIBAL PROPERTY. ̀ §: 15.02

~ 15.01 The. Importance of the Indian '.Land Base in. Preserving
Tribal Existence and Sovereignty

Land forms the basis for social, cultural, religious, political, and economic life

for American :Indian nations. l The interests that Indian- tribes hold in real and
personal property represent a unique form of property right in the American legal

system, shaped,by the federal trust over tribal land and statutory restraints against
alienation. Land ownership _can also be a critical factor in determining the relative

bounds of tribal, federal, and state' jurisdiction:2

Real. property Moldings are the single. most important economic resource of

most Indian tribes. Approximately 55.4 million acres,of land;..are now held ine,~
tr€~st by the United States for Indian tribes and individuals.3 Another 44 million

acres have been set aside for Alaska Natives pursuant to the Alaska Native Claims
Settlement Act.4 Of the non-Alaska Land; trust, land includes 44 million acres

of range and grazing land, 5.3 million acres of commercial forest, and 2.5 million
acres of crop lands. Mineral resources include four percent of the United States'
oil and gas reserves, 40.percerit of the United States' uranium deposits, and~30
percent of western coal reseryes.5 Lands and resources provide...opportunities for
tribal economic. development, providing the necessary land base for enterprises
such as tourism, manufacturing,, mining,. logging, and other forms of resource
Management, and gariiing,6

§- 15.02 Tribal_Property

The common law of real property recognizes particular "estates in land" that
comprise the various forms in which real property can be held. These estates
describe particular bundles of rights and obligations, some of which can be varied
by owners and some of .which ,are mandatory. ~ In the.. whole range of,.ownership
forms known to our legal system, there is probably no form •, of property,: right
that has not been lodged in an Indian tribe at one time or another. The term "tribal

~ See; e.g., John P. Lavelle, Rescuing Papa Sapa.~ Achieving Environmental Justice'by Restoring
the Great' Grassldnds and Returning the Sacred Black` Hills to the Great Sioux Nation, 5 Great
Plains Nat: Resources J. 40 (2001) (recounting histoyrical and continuing spiritual`significance.of
Black Hills for Lakota, Dakota, and Nakota people); Frank Pommersheim; The Reservation ds
Placer A South Dakota Essay, 34 S.D. L. Rev. 246.(1989); Rebecca Tsosie; Sacred Obligktions:.
Intercultural Justice and the Discourse of:Treatj~ Rights; 47 UCLA- L. Rev. 1615; 1640:'(2000).

2 See Ch. 4, §§ 4.01-4.02; Ch: 6, § 6.01-6:02.'

3 U.S. Dept of Int., Annual Report of Indian Lands 54 (Dec. 31, 1996),

443 U.S.C. § 1601 et seq. For discussion of the Aet;r see Gh: 4, § 4.07[3][b][ii].

5 U.S. Forest Service, National Resource Guide to American Indian and Alaska Native Relations,

APP• D'> D-1 (April 1997) <www.fs:fed:us/people/tribal>.

fi See Ch. 21, Economic Development.

~ See Joseph William Singer; Introduction to Property §§ 7.l :to 7.7, at 289-332 (Aspen Law
Business 2001):
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TRIBAL PROPERTY § 15.02 

The Importance of the Indian Land Base in Preserving 
Tribal Existence and" Sovereignty 

... ,> .... "",.,_-, forms the basis fO!' SOCIal" pultU(al, religiou~,political,and economic life 
,n.!., .. -~~~~ ... Indian nations. 1 TlJ.~)nterests thatIlldian tribes hold in, teal and 

prop~rty represent a unique form of prop~rty right in the.American legal 
shaped,by the federal trust over tribal land and statlltory restr~ntsagainst 

aJ.ll~naUUll. Land ownership can also be a critical factor in determining the relative 
of tribal, federal, '. and state jurisdiction. 2 .., , 

-'.;" ': ~I , -, .. , .' .. - , .. ',,: i 

.,\lq~yal prop~rty holdings are the single. most important econpmic resource of 

.w.Qs(Indian tribes. Approximately 55.4 milliollac(es :of land are nowh{(lg II}. 
tm~i' by~he l,Jniteg States,for Illdian tribes .. and indi"iduals~ 3,.Another 44~11i.9n 
lcres have been set aside for Alaska Natives pursuant to the Alaska ,Native Claims 
Settl,ement. Act4 Of. the non-.Alaska Ian?, '. ·trust, land inc1uges44" nlillioll: acres 
gfrangean4gra;-dng land, 5.3 nlillionacre$ of c:?ffiIllercialforest,flnd 2.5 millioll 
~S.resof croplanes.Jvliner~1 resollrces illcIue~fol.lf,p~rc~ntof the United S~ates; 
Qil;~llclg~s reserves, 4Q:percerit ~f tlle ypited States'-ur~mium depo~its, and)O 
p:~f9tnt ()f west~rn c.oal reserves., 5'i~~nds' flllg.resourcys prpvid~ opportunities f8f 
tri}?i,l~. economic. d~"elopment, .. providing tli~ nec7ss.:rry l~d. base for enterPrises 
~4c;h as tourism, ,manllfacturing, . mIning, loggipg, all9 . other forms of. reso,urce 
management~and garning.6 " " .. 
"~'\ .. - - .. -. " , .. "" 

§"15.02 Tribal Property 

The common lawofre.al pr~perty recognizes particular "estates in land". ti1at 
c,'6Dtprise the variolls. forms in "Yllich re~l property c~n' be ,held. These estat~s 
i~escribeparticul.ar:bundles of. rights and.obligatioIl8., s.0me of Which can be varied 
by owners and some. ,of whiclJ..are mandatory. 7 In the wlJ.ole range of ownership 
forms known to our legal system, there is probably no fOfIll:ofptoperty.right 
Wat has not beeIllodgediIl an Indian tribe at on~, !ime, or another.. The term "tribal 

1 See, e.g., J()hnP.~aVelle, ReSCUing Pah1a Sapa:· AC0ilving EnViro~mentCll{ustke.by Restori~g 
the Great 'Grasslands qrid Returning i0e Sacred. Black ll,ills to the GreatSiou; Nation, 5 Great 
Plains Nat Resources J. 40 (2001) (fI~counting histdrical and continuing spiritmi.l signifisanctqf 
Black Hills for Lakota, Dakota, and Nakota people); Frank PommetSheim, The Reservation as 
Place: A South Dakota Essay, 34 S.D.L.Rev, 246(1989); Rebecca Tsosie,Sacred Obligations; 
Intercultural Justice and the Discourse oj,TreatyRights,47 UCLAL. Rev. 1615, 1640(2000). 

2Se~ Ch. 4,§§4.01-4.02; Ch. 6, § 6.01-6.02. 

3 U.s. Dep't of Int., Annual Report of Indian Lands 54 (Dec .. 31, 1<.)<.)6). 

443 U.S.<::.§ 1601 et seq.FQr discussion of the. Act;! see Ch. 4, § 4.07[3] [b][ii]. 

5 U.S. Forest serviCe, National Resource Guide tdAmerican Indian and' Alaska Native Relations, 
App. D;D-1 (April 1997) <www.fs,fed.us/people/tribal>. 

6See Ch. 21, Economic Devel0I?rnent. 

7. See Joseph William Singer, Introduction to Property §§ 7.1.to 7.7, 'at 289-332 (Aspen Law 
& Business 2001).; 
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TRIBAL PROPERTY' § 15.04[2]

~e„boundaries of a reservation. -:But :courts often use the term- "trust land”
particularly in differentiation from the term: "fee land"—to delineate areas: of
jurisdiction within. Indian reservations. Used` in that sense,, the terms are
~,~mmonly employed to distinguish_ between land held in trust by the federal
government (trust land) and land held in fee by non-Indian landowners:or entities

~iee land).27 The term "fee- land" in the jurisdictional context tisus, has not been

used to include -lands within. reservation boundaries that are held in fee by .tribes

and their members.

~ 15.04 Forms of Tribal Property

[1~—Introduction

Interests in real property have, been ,acquired by Indian tribes in at least 'six

.ways: (1) by action of a prior government; (2),by possession and exercise of
sovereignty; ;(3) by treaty; (4) by act of Congress; (5) ,by, executive action; or

(6) by Purchase.28

Land acquired by various methods may be treated similarly- for many purposes,
such as application of restrictions against alienation, treatment as land held in
trust;_by the United "States, and'applicability'of-federal and not state law fo property
claims,'to name"a few: Moreover; the methods~of`acquiring property may overlap
when one studies` a particular 'parcel: Original Indian title may" have been
confirmed by =a' treaty or statute; a=treaty,' executive -order, or purchase of land
to be taken into trust may ̀carry out statutory objectives; or a''statute may. execute
treaty 'promises or ratify an executive order: In addition, acts of the United States
government may, parallel or confirxnacts of prior sovereigns. Nevert~ieless, some
important differences and variations are peculiar to the method of acquisition
of a particular_: tract of land., In particular, although the. practice of the United
States has been to compensate tribes when tribal property acquired,by any method_
is taken by eminent domain, compensation may not be constitutionally required
in certain circumstances unless the Indian title has been recognized by statute
or treaty. 29 For that 'reason,` it is important to trace the history of a. particular
tract of land to which a .tribe claims title.

[2l--Possession and Exercise of Sovereignty: Original Indian Title

Original Indian title; also known as aboriginal Indian title, refers- to land
claimed' by a tribe by virtue of its possession and exercise of sovereignty rather
than by virtue of letters of patent or any formal conveyance.3O Original Indian

27 See, e.g., Montana v. United States, 450 U.S. 544 (1981).

28 Lands held by individual Indians are held in two forms: (1) restricted or trust allotments,
and (2) fee simple. See Ch. 16, § 16.03.

~~29See § 15;09[1][d] 
- _

3o Individual Indians have also on occasion established original Indian title:,See Ch. 16, § 16:02.
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thebbouridariesof a reservation. But(courts often use the term "trust land'!---,­
parti'cula:ly ,in . di~ferent~~tion ,from ~he term "fe~ land" --to" delineate areas,' of 
jurisdictlOn withm IndIan reservatlOns . .used\ m that sense,;the,' terms ', are 
cow-w0lllY,eIllplqyed to distinguish between Jan~ hel~ in trust b)' the f~deral 
g9:y!~mlTIent; (tnwt land) and land h~ld il1~ey .by. n~n.,IndiCln JapdC/'o/nyrsor entities 
ctee)itl,ld).27 The tertp "fey land" ,m the JunsdlctlOnal context thus, has,not been 
u§eP, t() include lallds 'Within reservation boundaries that ar~heldin fee by tri1),es 
;mJ,their members. 
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§, I.s.94 Forms. of TribaL,Property 

.1'[1]_Introduction 

.)pterests in real,propertyhayebeen.acquired by Ip.Qian tribes inapeastsix 
o/ays: (I},by ay~io1J, ofqprior g()yernment;, ,(2) .bypos~essiQn an.d,e~ercisy.of 
~overyignty~/(3)by treaty; (4}by act ()f Congress; (5) ,1),y executive action.; or 
(6) l?iY purchase.28 . 

Lahd acquired by various methods may He treated similarly fdt; m.~ypurposes, 
'such' as 'applicatidn of'restrictions again.st alieriation, treatlllerif'asJandheld, ill 
trustby the United'States,a?d applicability offederal and no(statelaw to property 
claiins,to name a few. ·Moreover, the methods 'ofacquiring' property may overlap 
when one studies' a particularPargel:Original Irtdi~n, title < may have:, heen 
confIrmed by'atreatyor statute; atreary,:executiveorder, or purchase of land 
toM taken into trustma)'carry out statutory' objectives; of a' statute may execute 
treatyprolllises·orratifyan executive order. lri addition, a'Ctsof the UnifbdSta'tes 
gOyemmentmay,paralld or confirm actspf prior soyereign~~ Nevertheless, s()me 
iInportant, differences ~nd vllfiatiops, ary' pyculiar • to ~he ,II).ethpd of ayguisi~ipn 
of;. a particular, tract of lqnd., In particulaJ:? although; the" practice of tl1elJn~ted 
States has been to compensate tribes whell tribal ]Jroperty ac~uireQ.by an),ijtethod 
is taken by ellli~ent domain", compensation may not be coristitutionallYr.eq~ired 
in certain circumstances unless the Indian title,hasbeen reco~nizedby,statute 
ortreClty.29 .for' th(;tt rea~on, it is' impp~ant to trace the histqry'()f a Particlliar 
tract of land to whichaAtjbe c1aimstitle. · . . . . . 

[2]-Poss~ssion and, Exer~ise of Sovereignty: Oagillal Indian Title 

Original Indian title', also known as aboriginal Indian title, 'refers to land 
claiinedby a tribe by virtue of its possessionandexetciseOfsovereigntyrat~er 
than by virtue of letters of patent Or any formal conveyance. 30 Original indian 

27 See, e.g., Montana v. United States, 450 U.S. 544 (1981). 

28 Lands held by individual Indians are held int",o forms: (l) .restripted or trustallotlllents, 
and(2) fee simple. See Ch. 16, § 16.03. ..... 

29 See § 15,,09[1][4]. 

30 Individual Indians have also on occasion established original Indiantit1e.SeeCh. 16, § 16)02. 
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15.04[2] FEDERAL INDIAN LAW

title-need not be established prior to the formation.of the United States.31 Rather,
a tribe must establish its: "actual,' exclusive, :and. corntinuous, use and: occupancy
`far a longtime.' prior to the loss'.of the :property."32 .

The Supreme Court has consistently held that tribes have a "legal'as well as
just claim to retain possession''33 of tihe lands°that they Historically'occupied
within the United States that is not dependent on United States' ̀recognition for
its existence.34` Aboriginal' title 'is also recognized today by the law-of other
English common law countries, 35 as well as international ̀ law. 36 Although
Congress has the power to modify or extinguish Indian title; the intent to
extinguish Indian title must be clearly expressed ̀on the' face of a treaty or
statute.37 Until title is extinguished, a tribe has the collective right to occupy
and use its land as it sees fit.38

Tfie history of the development of Indian title is ̀ important" to understanding
its current legal structure: Early Supreme Court. opinions laid the-framework for
understanding the relationship of tribes to the United States with- respect to tribal
property. The first extended discussion of Indian title occurred'n 1823 in Johnson
v. M'Intosh; 39 , in ;which the Court .adopted a rule of international law ;known as
the discovery doctrine and elaborated on how.that doctrine,;functioned in United
States law. Under the .discovery doctrine, European:,nations claimed the right to
acquire ownership of land fxom native: Americans, exclusive both of .other
European nations :and of their own,subjects.40 In Johnson v. M'Intosh, the Court
held that tribal conveyances. to private parties in 1773 and 1775 did not. convey
fee simple title to the lands, because Bnglish law forbade ;alienation of Indian
title without the Crown's. consent. Thus, later conveyances of :the fee in those

31 See Sac'& Fox Tribe of Oklahoma v. United States, 383 F.2d 991, 998-=999 (Ct. Cl. 1967)
(Indian titles are not- frozen as of date of discovery or date of establishment of United States).

32 See Sac &'Fox Tribe of Oklahoma v. United States, 383 F.2d 991, 997-998 (Ct. Cl: 1967).

33 Johnson v. M'Intosh, 21 U.S. 543, 574 (1823).
34 ~Iolden v. Joy, 84 U.S. 211, 244 (1872) ("[t]hroughout, the Indians as tribes or nations, have

been considered as distinct, independent communities retaining .their original, natural rights as the
undisputed possessors of the soil, from time immemorial"); see' also United States v. Alcea Band
of Tillamooks, 329 U.S. 40 (1946); Cramer v. United States,'261 U.S 219 (1923):
3s See, e.g., Mabo v. Queensland (1992) 175 C.L.R. 1 (Austl.).
3s See Mary &Carrie Dann, Inter-American Comm'n on Human Rights 9[9[ 129-130 (Case No.

11..140) (Rep.' No. 113/01, Oet 15; 2Q01) (acknowledging rights o€indigenous peoples- to their

traditional lands and finding ,that United .States had, deprived Mary. and Carrie Dann of their lands
held under original Indian title through .unfair procedures).,,
37 Jones v: Meehan; 195 U.S. 1(1.899); Johnson v: M'Intosh, 21 U.S. 543 (1823); see § 15.09[i][c).

38 Johnson v. M'Intosh, 21 'U.S. 543 (1823).

39'Johnson v. M'Infosh, 21` U.S. 543 (1823).

ao Johnson v. M'Intosh, 21 U.S. 543, 573 (1823) ("discovery gave title to the government by

whose subjects, or by whose authority, it was made, against all other European governments, which

fide might be consummated; by possession"). ,
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§ 15.04[2] FEDERAL INDIAN LAW 

title need not be' established priorto the formation of the United States. ,31 Rather 
a tribe , must establish its)'actual, exclusive, and, continuous use and occupanc; 
'for a long ,time'prior ·tothe loss' of the ,'property."-32 ,'" , 

'The Su'preme Court has c6nsistentlyheld that trIbes 'have a l'legal"as well as 
justt claim t~f tetaiIl'pos;session" 33 of'ihe lands ' that they histondliy 'occupied 
within the United Sta'tes that 'is not dependent on United States'l ' recognition for 
its existenC:b.34' Aboflginai title' is also recognized today by ' the 'la\v 'of other 
English common law countries,35 as well as international law .36 Although 
Congress has the power to modify or extinguish Indi~n title, the intent to 
extinguish Indian title must be clearlY expressb'd 'on ' the' face of a treaty or 
statute. 37 Until title is extinguished, a tribe has the collective right to oc~upy 
and use its land as it sees fit. 38 ,'" ' "';; ,. 

The ' history of the development ' of Indian tifleis ii:riporl~nt to underst~ding 
itS current l~gal strUCture. Early Supreme Court opinions : laid tllefrainework for 
understtmdil1g thefelatiortshipof tribes to the United States with respect' to tribal 
property. The fIrst extended dIscussion of Indian title occurred in 1823' in Johnson 
v. M'bltosh, ,~~ , ip.which the Court adopted il rule of internationallaw"known as 
thedi~coveryQoctrine :and elaborated on ,h()wc.th~t doctrineJunctloned in United 
~tate& Jaw. UI).qertheAiscpvery , do~trine, Europeanl1ationsclaimed the right to 
a~quire owner~hipof lanci fJ;om native Americans; :exclusive both of other 
EuropeaIl"natioI).S ~ilnd of their ownsubjects.4() In-.Johnson v. Nt Intosh, ,the Court 
held that"tribal conveyan<;es to private parties ill) 773 and 1775 did, not convey 
:fee simpleAitl.e totg.e lands, ;beGauseEnglish la~ forbade . !lJienationpf Indian 
,ti.tle without the Crown's consent. Thus, latercqnvey;ancesofthe fe,e, in those 

31 See Sac '&Fox 'TribiofOkhihomav, United Sn{tes: '383 F.2d 991, 998;"..1)99 (<::t. t!. 1967) 
(Indian titles are not'froi~nas' of date of cliscoverY'or date o.f establishmerit )ofUnited States). 

32See Sac & Fox Trib~: ofokiili6tna. '~. United'States, '383F:ia 991, 997~9cj8i (Ct. Cl. 1967), 
. . ,".! .. :. ':. '-" ," (j c ;:"."J" 'Y o '-.; '·.)\.L :", _:: .'! ~ ..t." if~> ~ 

33 JO,hnson v. M,',Int()sh! 21 U.S . 543, 574 (1823). 

34 H~lden v. Joy, 84 U.S. 211, 244 (1872) ("[t]l)rougbout, theilldians as tribes , or nflti()f1s, have 
beeri ' 9on~ideied as distinct, independent cOffiIllunities: retaining their original, natui-I!l rights as the 
im'disp~ted poss~ssors of the soil, from time 'immeriioriah; see alsd United States v. Alcea Band 
of Tillamooks, 329 U.S. 40 (1946); Cramer v.q)riitel:l States, 261 uK 219 (1923). 

35 See, e.g., Mabo v. Qw~ensland (1992) 175 c,.L.R. 1 (Austl.). 

36 Se~Mary & Carrie b~n~,Inter-~~ri~an C~~'n on Human Ri~hts ~<J[ 129~130 (Case No. 
;11.:140) (Rep. No. 113/01', Oct;;l5; 2001)- (acknowledging rights of indigenous peoples to their 
tradi~ionallands and finding)h,at Unit~d States bad. deprived Mary and Carrie Dann of their lands 
he1dup.derorigipal Indian 9,tle through unfair procedures) . 

. ' 3TJ~nes v. 'Me~han-;175· ~;~~ 1(1899); Johnson v: M:In~~sh, 21 U.S. 54-3 (1823); see"§ 15.09[1][c). 
" 

38 Johnson v. M'Intosh, 21 U.S:' 543 (1823). 

" 39jobrisori v. NI'Irit6sH,21 U.S'.' 543 (1823). 

, 40 Johnson v. M'illtosh, 21 U.S . 543, 573 (1823) ("discovery gave title to the government ,bY 
whose subjects, or by wbose authority, it was made, against all other European goveInmimts, which 
title might be consummated by possession"). 
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TRIBAL'PROPERTY '§ 15.04[2]

lands by the ;United States superseded: the prior conveyances by the tribes: The
court described ,the tribal interest in land variously, as a "title of occupancy;"
;~~flght of occupancy," and.: "right of possession," 41 while characterizing the
interest .of the. discovering nation ;and the United States as 'successor to the
discoverer as the "fee," "absolute title,'° or the "absolute ultimate title.'.'42

This discovery.. doctrine invalidated alienation of Indian title without the
European sovereign's consent or the consent of the United States (or one of the
origin~;13 states) as successor nation. Correlative to this restraint. on alienation

was the ;exclusive power to purchase Indian land, traditionally called the right

of preemption; The doctrine alsoprovided a mechanism to validate the previous
acquisitions of :tribal land,by the United States. "by purchase or conquest." At
.the same time, although the; discovery doctrine acknowledged the United States'
preemptive right- to 'acquire tribal. property and thereby extinguish Indian title,

the Court declared that tribes had a "legal as well as .just claim to retain
possession" of the land. a3 ~~

An earlier decision, Fletcher v. Peck, had established.that the 13 original states
had succeeded. to Great Britain's fee interest in Indian title.44 At issue was -the
validity. of a .1795 land patent to Indian lands granted by the Georgia legislature,
alleged to have been corruptly procured. The land was in'present-day Mississippi;
in 1795; it was at the' western edge of Georgia's claimed" territory, and a~"least
part of it was lawfully possessed by Indian nations. As a successor-owner of
an interest in .the land originally granted by the state. of Georgia in 1795, ;Peck
had allegedly45 conveyed to Fletcher by warranty deed. Fletcher sued on the
covenant of seisin im'Peck's 'deed, arguing- several. claims; among them that
because .Georgia only had a right of preemption; and' not fee simple "title, it had
not had "seisin" to the land sufficient .to allow it to -transfer its interest in 1795.
Fletcher also argued that Georgia s right of preemption had' been ceded to the
United States ̀by the Constitution; and that seisin in Georgia was inconsistent
with the Indian title," so the state had no interest to convey. 46 The Court rejected
both arguments.. It held first,-that the,Constitution had not transferred Georgia's
right of .,preemption to the federal .government, and second, that "the. ;nature of
-the Indian title, which is; certainly to be respected by all. courts;: until it be
legitimately extinguished, is not such as to be absolutely repugnant'to seis n in
fee on'the part of [Georgia]."47 As a result; Georgia could transfer-its right of'-~

al Johnson v. M'Intosh 21 U:S. 543, 583, ;587; 588 (1823).
42 Johnson v. M,'Intosh, 21 U.S. 543, 588 (1823).

43 Johnson v. M'Intosh, 21 U.S. 543, 574. (1823). ~ _

4a Fletcher v. Peck, 10 U.S. 87; (181:0).

45 The lawsuit was reportedly collus ve.'See Lindsay G. Robertson, ̀ A Mere Feigned Case".•
Rethinking the Fletcher v. Peck =Conspiracy and Early Republrean Legal Culture, 2000 Utah L.
Rev. 249, 252.
4s Fletcher v. Peck, 10 U.S., 87, 140-143 (1$10).

47 Fletcher u. Peck, 10 U.S. 87, 142-143 (1810). Contrast Justice Johnson°s dissenting opinion,
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TRIBAL PROPERTY § 15.04[Z] 

lands,by the United States superseded the prior conveyances by the tribes. The 
Colirt described the/tribal interest inland variously, as a "title of occupancy," 
ttpght of occupancy," and. "right of poss~ssion,"41 while characterizing the 
interest.of the, discoveringnation:and the United States as successor tbthe 
4i~Sov:erer as the "fee," "absolute title," or the "absolute ultimate title.','42 

;,,;, 'This discovery doctrin~ i l1validated alienation of Indian 'title without the 
puropean sovereign's consent or thecons~nt of the {Jnited S~ates(orone of the 
QrigiIlall3. stat~s) as succ~ssor nation, Correlative to this restraint 011 alienation 
~as the ,exclusive power to purchase Indian land, traditionally c,alled the,right 
~f preemption. The doctrine also ,provided a mechanisllJ: tq yalidate~he previo,lls 
as:quisitionsof trib,al1and,l::>y thy United ~tate~,"by purchase Or conqu.es~."At 
the,sam~time, altb,<;>ugh the,discOvery doctrine ~c~ow,ledged the {Jnited States' 
~reernPtivt right, to' asqui~e tribal ' property and thereby extinguishIrgian. tlt~e, 
me Court gec1ar~g" that tr~Qes" had a "legal, as well as,justslaim to retain 
ppssessipIl" of the la~d. 43 

An earlier desision, FletcJlfr y. Peck, had estap)ishec;l,thatthe 13 original states 
had succeeded to Great Britain's fee interest in Indian title. 44 At issue was the 
validity of a 1795 land patellt to Indian lands granted by the Georgia legislature, 
lllieged t? haxe ~een corruptly proc1i~ed. Th~ laIld was in p~esent-day Mississippi; 
ipT795, it ,wa~~t the, western edge of Georgia's claimed territory, and atleast 
part · of it was lawfully_possessed by Indian nations. As a succes~or owner of 
anjnterestin:the landqrigin,ally granteg by tl1e state of Georgia"i,n 1795, Peck 
had allegedly 45. conveyed to Fletcher by warranty deed. Fletcher sued on the 
covenant·of'seisin. in·Peck'sdeed, arguing several claims, aniong·themthal 
because Georgia only had a right of preemption, and not fee simple title, it had 
not had "seisin" .to the land sufficient to allow' it to ,transfer its ,interest in 1795. 
fletcher also argued that Georgia' s right of preemption had' been ceded to the 
United States 'by the Constitution, and that seisin in G~orgiawasinco~sistent 
with tht Indian title,~o the state had no ipterest to.c<;>nvey. 46 The Court,tejected 
both arguments. It heldJirst,,thattpe,Constituti<;>nhad nO,t trallsferred Georgia's 
right ,of ,pre~mption. to the, federal.government, and second, that ','the, nature. of 
the Indian title; which is certainly to be respected by all courts, untiHtbe 
legitimately extinguished, is'not such as to be absolutely repugnantto seisin in 
fee on' the part' of [Georgia]." 47 As a' result, Gedtgia COUld, mmsferiis tight of 

41 Jolinson v. M'lntosh; 21 U.S. 543, 583, 587; 588 (1823). 

42 Johnson WIIltosh, 21 U.S. 543, 588 (1823). 
.<:'. i ', ... "': -':,·i " .. '; 

43 Johnson v. M'lntosh, 21 U.S. 543, 574 (1823) . 

44 Fletcher v, Peck; 10 U.S. 87, (181,Q). 

45 The lawsuit was repbrtedlycolhisive.8ee Lindsay G. Robertson, "A Mere Feigned Case"; 
Rethinking the Fletcherv. Peck COnspiracy and Early Republican Legal Culture, 2000'Utah L. 
Rev. 249, 252. 

46 Fletcher v. Peck, 10 U.S., 87, 140-143(1810). 

47 Fletcher v. Peck, 10 U.S. 87, 142-143 (1810). Contrast Justice J()hnson's dissenting opinion, 
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15.06[2] r~DERaL, nv~raiv Law

No purchase, grant, lease or other conveyance of lands, or of any title
or claim ̀thereto; from any Indian. nation or tribe of Indians; shall. be
of any validity iri law or equity, unless the same be made by txeary or
convention entered into pursuant to :the Constitution. 282

In 1871; Congress enacted ̀ an additional barrier to alienation of tribal` land
Until amended in 2000, the statute declared void any' contract with tribes- "in
consideration of ̀services . :relative to'their lands" unless specified criteria
were met, including approval by the Interior` Department. The statute 'authorized
enforcement' by qui tam action: 283 The 2000 replacement voids 'a contract that
"encumbers Indian lands for a period of 7 or more years" unless a new set of
criteria are met, still including approval by the Interior Department284 and
eliminates Qui tam: enforcement.

In 1953; Congress enacted Public Law 280; conferring`Indian country jurisdic-
tion on certain`state eourts.285 The statute explicitly-,preserved the federal`restraint
on alienation, however:286

[2]—Tribal Land Presumptively Restricted

Indian tribal land is presumptively restricted against :alienation: The terms of
section 177 expressly forbid any "purchase, grant, lease, or other conveyance
o£ lands; or of any.- title or claim thereto; from any Indian nation or tribe of
Indians" without federal authority. 287 These terms present obvious issues about
whether a .land conveyor is an Indian. tribe, 2$$ and whether .there is .federal
authority for a conveyance. In addition, litigants have, :with varying success,
attempted to carve out implied exceptions to the restraint.

who owned land and lived in non-Indian settlements. Narragansett Tribe v.S. R.L Land Dev. Gorp.,
418 F. Supp. 798, 808 809 (D.R.I. 1976). But the Acts history and language are more consistent
with' an interpretation that the proviso was not meant to apply to land transactions at all, only
to trade provisions. See Mohegan°Tribe v. Connecticut,'638 F`2d 612 (2d Cir. 1980). As' the United
States acquired new territory ̀ in the West, the restra'ine was expressly extended to the new lands
See, e.g., Act of Feb: 27, 1851,:§ 9, 9 Staf:'S74 (New Mexico and Utah).
282 25 U.S.C. § 177. Statutes.. supplementing section 177 have been enacted to prohibit convey-

ances with respect to particular tribes or bands. See, e.g., Act of June 7, 1924, § 17, 43 Stat. 636
(Pueblos).

283`AcE of Mar. 3; 1871, § 3; 16 Stat: 544 (formerly, codified at 2S U.S.C. § 81). See Green

v. Menominee Tribe, 233 U.S. 558 (1914); Penobscot Indian Nation v. Key Bank, 112 F.3d 538

(:1st Cir. 1997).

284 ZS U.S.C. § gl.

2s5 See Ch. 6> § 6.04[3j:

286 See 28 U.S.C.: § 1360(b); In re Blue Lake Forest Prod., Inc., 30 F.3d 1138 .(9th Cir. 1994).

2s~ 25 U.S.C. § 177; see:-also 25 C.F.R. §z.152.22(b).

288 See; e.g.;:1Vlashpee Tribe v.':New Seabury Corp., 592 F.2d 575 (lst Cir. '1979) (tribe found

voluntarily disbanded was-not covered);. United States, v. Dann, 873 F.2d 1189 (9th Cic. 1989)

(individaal Indians not; covered). ,.
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Add. 47

§ 15.06[2] FEDERAl., INDIAN' LAW 

No 'purchase, grant, lease or other ,conveyance pf lands, or of any title 
or claim thereto"frorp. any Indian nation or tribe of Indians,shalLbe 
of any validityirilaw or equity, unlessthesarile he made by treaty ~or ' , 
convention entered into pursuant to the"Constitution. 282 . ,,;'j 

In 1871, Congress enacted an additional barrier to , alienation of tribhlland 
Until afuend~d in 2000, the" stattiredeclared :void any cohtract with thbes"hi 
consiaeration ofsetVices ... relative h{ theirlarlds" unless speCified criteria 
were met,' including appr:ova1 by the Iriterior'Department. The 'statute authorized 
enforcement by qui tam action. 283 The 2000 replaceIIlertf vOids a contract that 
"encumbers Indian lands for a period ' of' 70r inore years" unless a new' set of 
criteria ' are' met, still inclUding approval by the Interior Department284 and 
eliminate!! Qui, tamenforc,ement. ", ",: (1)'< 

In 1953,' 'Cbngfess 'enacted 'Public Law280,confemn:fin:dian cotii1tryjurisdic­
tion on:ceftain'state courts. 285The statute expliCitlypieservedthe federal'restraint 
on alienation, however:'286; ;",,:' 

[2]-Tribal ' Larid. Presumptively" Restricted 
. ,- ' . . . -; , . .. ... . ' ,~ . '- . . ' '- . 

Indian , tribal land is 'presumptively restriCted against ,alienation:, The terms of 
section 177 expressly forbid any "purchase, grant,' lease"or other conveyance 
of lands, or of any titlen:>r claim thereto; from any Indian nation, or tribe of 
Indians" without federal authority. 287 These terms present obvious issues about 
wPether , ,a la,p.d ,c,onveyor is an ~ndian" ,tribe,288 aIld , w,hetheE there is federal 
authorityJpr <1 " conv,eya,Ilce. In addition, litigantshaYe, with , varying supcess, 
attempted to carve out implied except~qns to the r~,straint. , 

who owned land and'li.vedin n<;m-Indian ~~ttlrments. Narrag~settTrib~ y. ~S. RI. Land Dev. Corp., 
418 F. Supp. 798, 808-809 (D.R.1. 1976). But the Act's history and language are more consistent 
with an'in_terp:retllti6~ tha:t the proviso was not niea~f to applY to land transactions at all, only 
fotiilde'pr()vlsions.See Mohegaii'Tribe v. Comiedicut,'63'8'E2d 612 (2d Cir.1980). As' the United 
States acquired new ttmitory jri the West~ therestra'intwas expressly extended to the new lands. 
See, d ., Act of Feb: 27, 18S1, §7, 9 shit. 574 (New Mexico ahd Utah). ' 

282 25 .u.S.C. § 177. Statutes supplementing section 177 have bee~, ~nacted to pioilibit convey­
ances with respect to particular tribes or bands. See, e.g., Act of June 7,1924, § 17,43 Stat. 636 
(Pueblos). : 
" 283'Actof Mar. 3; 1811,§ 3, 16 Stat: 544 (formeriy codified at i5 U.S.C. § 81). SeeGreen 
v. Menominee Tribe, 233 U.S. 558 (1914); Penobs~otlhdian Nation v. Key Bank, 112 FJd 538 
(1st Cir. 1997). " i 

I; , 

284 25 U.S.c. § 81. 

285 SeeCh: 6, § 6.04Dl 

286 See 28\r.,S)::;. § 1~60d)! ; In re Bl~e I"akeFoi~'st Prod.;Jnc., 30 f.3d 1138 (9th Cir. 1994). 
28725 'u'S.C. § ! I'Tl;see ;also 25 C.F.R. ,§;152.22(b). ' 
288 See; e.g., Mashpee Tribe v.New Seabury Corp., 592 F.2d 575 (1st Cir. '1979) (tribe found 

voluntarily disbanded was' not covered);, United Statesv. Dann, 873 F.2d 1189 (9th Cir. 1989) 
(individuanndiansnot covered)! , ...: 
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W TRIBAL PROPERTY ~ ' §' 15'OG[3]

~e of lands, or of any title , Some claims for exceptions have been based on the form of tribal title. Much

tribe of Indians, shall be tribal land: is reserved under the terms of treaties;: agreements, statutes, and

;ame be made by treaty or executive orders without any words of common-law conveyancing'or estates.289

istitution.282 iviodern statutes provide for newly established Indian, title to be held in trust by

the United States, 290 and it is common to refer to tribal land as _trust. land
er to alienation of tribal. land, regardless of formal wording. psi However; ,some tribal land has been held in
d any contract with tribes "i~ fee simple292 and several eastern states hold land in state trusteeship.293'
ands" unless specified criteria In general, lands...guaranteed to tribes in fee are subject to the restraint onartment. The statute authorized ~ienation.294 Nonetheless, a;significant attempt to evade the restraint for Pueblo
lacement voids a contract that ~'lands succeeded for a time, and the form of title played , a part. In 1869, the
ire years" unless a new' set of supreme Court ; of the,, New Mexico Territory decided that members of Pueblo
e Interior Department284 and 295tribes were not ;protected by federal, Indian laws. Federal protection of Pueblo

land reached the Supreme" Court in 1877, and the Court held federal law

ferring Indian country jurisdic- inapplicable, principally based on the purported form. of Pueblo land tenure.296

y preserved the federal restraint Congress _manifested its disagreement, however, 'and. ̀the Court eventually

'' acquiesced .and held that the federal restraint applied to Pueblo land: 297 :In the
meantime, the Pueblo. Tribes lost much land to encroaching settlers,: and Congress

enacted a complex statute to sort out conflicting land claims.298

gainst alienation The terms of [3]—Tribal Land in the Original States
nt, lease,:or'other conveyance --
any Indian nation or tribe of The terms of the, 1790 Nonintercourse Act seem clearly intended. to include

s present obvious issues about the original states by banning unauthorized sales; "to .any. state, whether having

and_. whether :there is .federal the right of pre-emption to such lands or not."?99 Nevertheless, for; many years

s have, with.. varying success, both the Bureau of Indian Affairs and eastern state governments treated federal

restraint_. trustees$ip as inapplicable in original states, based on the theory that the statutes
applied only_ to -tribes that-had been specifically "recog"nized" by the-federal

nsett Tribe v. S. R.I. Land Dev. Corp., government and on differences in the form of land title.3oo "'
ory and language are more consistent

~piy to land transactions at all,- only 289 See § 15.04[3], [4].

.2d 612 (2d Cir. 1980). As the United 290 See e.g.; 25 U.S.C. §§ 459;. 465, 501; 1466, 1495, ,2209.
expressly extended to the new lands: 2s~ See § 15.03. _
xico aid Utah).

lave been enacted to prohibit convey- 292 See § 15.04[5].

t of June 7, 1924, § 17, 43 Stat. 636 293 See Federal Power Comm'n v. Tuscarora Indian Nation, 362 U.S. 99 (1960):

294 There is some question whether property' purchased ̀by tribes in fee simple is subject to

iified at 2'S U.S.C. § 81). 'See Green the restraint on' alienation. See § 15.06[4].

n Nation v.' Key' Bank; 112 Fad 538 295 United States v: Lucero, T' N.M. 422 (1869); ,see.' Ch'. 4, §' 4.07[2].'

296 United States v. Joseph, 94 U.S. 614, 618 (1877).

297 United States v. Candelaria, 271 U.S. 432'(1926).

29$ Pueblo Lands Act, June 7, 1924, 43 Stat. 636. Tlie Act authorized future transfers of interests
l., Inc., 30 F.3d 1138 (9th Cir. 1994}. in tribal land only with federal approval. Mountain States Tel. 8i Tel. Co. v: Pueblo of Santa Ana,

472 U:S. 237 
(1985)..

F.2d 575 (lst Cir. 1979) (tribe found ~ 29g Act of July, 22, 1790, § 4, 1 Stat. 137.

iann; 873 F.2d 1189 (9th'Gir: 1989) 3~ See Joint Tribal Council of the Passamaquoddy Tribe v. Morton; 528 F2d 370"(1st Cir.
1975)> aff'g 388 F. Supp. 649 (D. Me. 1975).
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Some claims for exceptions have been :basedob the form of tribal title. Much 
tribal landis reserved under the terms ,of treaties;' agreenients, statute~, and 
executive orders without any words of common~law conveyancingorestates.2~~ 
Modern statutes pr()vide for newly establi~heid Jnd~fln tf~le to J~~ ,held in, ~rust by 
the Vv:ited Stqte~? i290 and it iscompIon'tq' rt?ff?f}o tri~~f''ia,nd ;'a,strust land 
regaidl~ss of fon;n~l ,wor<:lin~ : .291 H9wever~ ,sop1e" tf~blll)~pd , hc;t,~ " beyn ,held in 
fee sirjlPle292 and sever~ eastern states ho19)anq , ~n, Naty"!ru,st~~ship.293', 

, ,' - . _. , .: .. , ..... \ .. , .. ', '. : .-. 

In ,general, lands guaranteed to tribys in fye. arYl ;~pbjypt to) rpe n1~,tr~ipt on 
alien~tion,~94 Nonethyless, ~ i signifkant attempLtp ,eyade,tl1,e restr;aint for Pueblo 
lands ,succeeded fora , tilTI~" and ;the fonn,oftitle . 'pi~~e,da part. In 1869, the 
Sup~ep1e Court; ofth~,.New M~X;i(;o Teqitory de~idYrftbat mym~yrs pf)?Veblo 
tribes were not protect~d,bY.federal Indian la\v.~. 295 Fe4eralp.rote~tion of Rpeblo 
land~eaclied ' theSupi-e~e',i: Corir( {n 1877,~md;" the 'CoJii held federal' law 
inapplicable, principally based on the purported fori'll of Pueblo land tenure. 296 
'G0ngressmanifested 'its disagreement, howevern and 'the Court,'eventually 
acquiesced and held that the federal restraint applied to Pueblo land3~7.Inthe 
~~antirne"thf?'ppebloTqbe~ l~st llluch hmd to encroilching syttlyrs, <jl1d Congress 
enacte'd a c9mp1ex statute ' to ,sort out conflicting tand "claims'. 298 ' ' " 
• ;' '. I.' , ,' " ,;0' '. ; '. ) ,J ,I , , ' ) , " .", ' ',: ',' ; ,: . :'" 

':1#-TribalLahil in' t~e O~iginal St~~es 
(J< 

:i,:'I~e te.l1lls of the, 179Q.;N<mintercourse Act seem ,clearly intended to incllJ,d,e 
tlf~ original ~!~te,s by banning p,n;:u,lthorizeds,ales : "tQ:,aI),)~ ; stqte" whether ,having 
~rj right of pre~e.mption to'~uc~ ' hmds ornot.':~,~9 Neyerthelys~,for m~y , y~ar,s 
9Pth ,th~13ury,!u ,of Jn~iaI1 Affairs 'anP easJern sta!e goye,~e~ts :tryated federal 
trQ~~eesNp ,as illapplicablCK4n 'orj.ginal states, based on the theory that ,the statutes 
appiiecronly to tribes ,that had been specifically'~recbg:nized"by the federai 
government and on differences in the form of land : title. 300 ' I' ( 

' ~8,9 ;See §J5.04[3f[4]. 
-I .. , '. " ." : , I : 

290 See; e.g., 25U.S.C. §§ 459; 465, 501;1466,1495;2209. ,. 

:' 291 S~e § 15.03. '! 

~9iSee § 15.04[5]. ' "",' '," 

,;29~See, Federal Power Comm'n v.:-Tuscaro; a 'Indian Nation, ,36{ U.S. 99 (1960). 

, i29" There is SOllie question wh~ther property purchased 'by tribes in fee simple is subject to 
the restraint ort<il1ienatibh? See § 15 :06t 4.]. , .; ., ' ,: " 

Ii :29S·, tJnfted States 'v: Lucero; I ; :t\LM: 422 (1869);;see Ch,4,§' 4.07[2]. 

296 United States v. Joseph, 94 U.S. 614, 618 (1877). 

2;31 United' States v.'cKridelliria, 271U.S:"432\1926). 

:_1.~9~ ~ueblo LandsAdt,J~ne7, 1924,43 StaL 636.:Tft~i\ct authorized future transfers of interests 
~trib~lland only with federal approval. Mountain States Tel.&' TeL' Co. v ~ 'Pueblo of Santa Ana, m:u:s: 237 (1985)\ ;' , ,', : " '" , ", . 

~)~,9Act of Jul;22,.·) 790: '§ 4, ) S~L,; 137 ; ,o' ,h" , 

, 300 See Joint Tribal Council of the Passamaquoddy Tribe 'v. Morton, 528 F.2d 370 '(1st Cir. 
1975), affg 388 F. Supp. 649 (D. Me. 1975). 
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~; 15'.06[6] FEDERAI:, INDIAN LAW

in fee simple-is subject to the restraint,; and state laws are preempted to the sheextent as for land expressly held in trust or restricted title.326 When trust titleis involved,.. the tribe is entitled to invoke the. restraint whether or not the UnitedStates does so.327

[6]—Desirability of the Restraint
The federal restraint on alienation of tribal land has .been strongly criticized,and at various times there have, been calls for its abolition. One class of criticsattacks the restraint because it removes land- from efficient allocation of resourcesby market forces and treats Indian nations-.and their members differently fromother Americans:328 Some argue that the restraint is a;barrier to Indian prosperty:329 .Other critics :object to the great. power the restraint gives the federalgovernment and to a histgry of referring to tribes_ and Indians in demeaning termsbased in part on the restraint such as "noncompetent," and of asserting that. therestraint protects Indians ;from ;their own "improvidence:"33o
The most compelling answer'to critics is that the restraint has the broad supportof Native Arneriean .people; Even though the concept of the restraint originatedin European •and A~g10-American law;; was based on; paternalistic and insultingimages of Indians, and Indian consent to it was not sought at the outset, Indianpeople have tenaciously-worked: to retain land at every juncture, and. they haveperceived the restraint as; an-a11~; The dominant view. of Native Americans todaycontinues to favor the restraint to -preserve tribal land -for the furtherance ofdistinct Indian values.

On many occasions, powerful political forces have advocated unilateraltermination of all ,federal protection for Indian land. While they hake notsucceededgenerally, they:have prevailed in particular situations,; :some.with.verybroad impact. 331 Results of - tHese' episodes- have reinforced Native Americans'determination to maintain their land base. Much land subjected to market forceswas lost; and, with rare exceptions; the social impact on tribal' communities was.
326 See Alonzo y. United :States, 249 F.2d 189 (lOth,Cir.. ] 957) (suit to enjoin adverse possessionclaim. against Pueblo' Tands held in fee, simple.. subject to federal. restraint on alienationj.3z~ See, e.g., Narragansett Tribe v. S,: R.I:.Land Dev. Corp., 418 F; Supp. 798, 805-806 (D.R.I.1976),

:328 See, e:g., 1 Francis Faul Prucha, The Great Fathe :The United States Government and theAmerican.Indians 108-1,14 (Unix. Neb: Press 1984);:2 Francis Paul Prucha, The Gteat Father: TheUnited States Government and`the American Indaians 651-662, 879-887. (Unix. Neb. Press 1984).3zs See, e.g.;;, Teny L. Anderson, Sovereign Nations or Reservations? An Economic .History ofAmerican Indians;, (Pae. Research Inst: far Pnb. Pol' y -1995).
33o See, e.g`` Robert A: Williams, 'The American Indian in°Western Legal Thought: The Ds-courses of Conquest 285-317 (Oxford Univ. Press 1990); Wilcomb E. Washburi►, Red Man's Land/White Man's Law:, A Study of the Past ,and Present Status of the American Indian 41-46 (UnivOkla. Press 2d ed. 1995).
331 See Ch. 1, §§ 1,03, 1.06; Ch. 4, § 4.07[3][b].

1008

Add. 49

.§: 15.06[6] FEDERAL INDIAN LAW 

in fee simple is subject to the restraint,; and state laws are preempted to the same 
extent as ' for land expressly' held· in trust or restricted title. 3;26 When trusUitle 
is involved, the tribe is entitled to invoke the restraint whether or not the United 
States does so. 327 

[6]~l)~sirability of the Restraint . . 
~ ~ ,'.: : : ."~ . ~ :' . ' , ' . ',:-, ,j 

, 'T-hefederaiTestraint: ort alienation of tribal land has been strongly Criticized, 
andat .various times there have been calls for its abolition. One class of critics 
attacks the restraint because it removes land· from efficient allocation of resources 
by market forces ·and treats Indian nations ' and their members, differently from 
other Americans.~~~, S.ome argue that the Testraint is a;barrier to Indian prosperi, 
ty: 32,9 Oth~r crit-ics; objec,t , to the'· great power , the restraint gives the federal 
government and loa history of referring' to tribes and Indians in demeaning terms 
based 'in part on the. restrain1;<such as "noncompetent,'>and of asserting. that the 
restraint protects Indians Jrom :their, own !'improvide.nce;" 330 

The most compelling an§Wer'to critiCs is that the'restnunt has the broad support 
of Native .' American .pe.opie;; Eyen though the concept of the restraint originated 
in European,"and Anglo~Americanla~;j was basedon' p.aternalistic and insulting 
images of Indians, and, Indian consent to it ~was notsoughtat the' outset, Indian 
people have tenaciously·w.orked ·to retain land. at ev-ery juncture, and they have 
perceived there,straint ;as, an ally; The dom,inant view 'of Native Americans)oday 
continues to favor the restraint to 'preserve-tribal landfor the furtherance of 
distinct Indlan values. ,\ ' ' : ,ii; " •. 

~nmany. occasions,powe;iul p~i'i~i~~l" forces have ,adyocated unilateral 
t~rminationQf all federal ,protect,ion f()r)11,dian, lanci .. While they . have not 
succeeded generally, '. they ,haye prevailed in 'partiCular situations,;:some, with . very 
broad impact. 331 Results ' of" these:' episodes ' have,. reinforced Native ' AmericanS' 
determination to maintain their land base. Much land subjected to market forces 
was lost; and, · with rare exceptioils, the social impact 00 tribal comminiities 'was 

<; , 32~SeeA.Jonzo ;y. pnit~dS.tat~s,. 249. F.2d 189 (lqth,Cir.ln7) (sWt ~9; ~njoin ad~er~~ P?ssession 
clititrl)~gainst Pueblq Ia~d~he\cl , iI\ ~ep, simple subject tq Je,deral restraint . on ali<;nll!J0n), . 

327' Se~, e.g.,Narragans~ttTrib~v, :S, RLLand Dev~:2o~,:418 F. Supp, 798;8'05'-'806 (DRL 

:~?76~. ~ ... '~i': F :( ,' I i'~. I : ) . 

, ,328 See,e;g., 1 Franci~paul:Prucha, The. Great Fathet'The United States Government and the 
AmericanIndians 108-114 (Univ.,Nebi Press 1984);2 Francis PaulPmcha;The Great Father: The 
Um,ted S,tate~ Goven,lInent~n~t~e 1).m~ric,an Ind.i~s .6p1~6~, 879:-887 (Univ, NeR~lress 1984). 

;~29 S~e; e,g,;:, Terry. L Anderso~, '.So~ereign Na~ij}n~ ,or Reserv;;~ions? A~ ' Econ<imicHistory of 
AmericanIndians~ (Pac,ResearchInst. , for Plib. PolY1995). ' . 

;:;; ' 330 Se~; ii.g.~ 'Roberl k 'Williams, Th~ American Ihdiah in Western Legal Thdught: The Dis­
courses of Conquest 285-317 (Oxford Univ, Press 1990); Wilcomb E. WashbUin,ReClMan'sLandi 
White Man's Law> A Study of the Pas~ ,and Present Status of tI:te American Indian 41-46 (Univ, 
OI9.a.I'ress 2d ed .. 1995). 
" , ... '1 ';; '. ~. . :~. , - " ,~. '-" 

.331 See Ch, 1, §§ 1.03, 1.06; Ch. 4, §4.07[3][b], 

1008 

Case: 12-56836     06/26/2013          ID: 8682649     DktEntry: 21     Page: 112 of 113



'TRIBAL PROPERTY § 15.07[1]ja]

'e preempted to the same ~ l~n1y negative: The ~mosti important of -these experiments was'the allotmenttitle. 326 When trust title policy:, -which resulted - in massive loss of land and the. undermining of Indian~hether or not the United ~ culture and society. 332 The termination policy of the 1950s provided°more recent
examples; even though Indian consent was: obtained in some' instances. The
experience of the Menominee Tribe provides detailed evidence.of the'importanee
of the restraint to the preservation: of tribal culture and"society:333'Subjected to

been strongly criticized,
economic forces of the marketplace and state taxation, the 1Vlenominees were

ion. One class of critics a forced to sell portions-of their homeland for residential development., Congress
~t allocation of resources

interceded at the urging of the tribe and restored Mengminee tribal lands to mist
embers differently from

status, reimposing the restraint ,on alienation.334

~
crier to Indian prosperi> isition and Consolidation~ 15.07. Land Acqu s:saint gives the federal

„

ans in demeaning terms ~~]..._Conversion of Fee Land to Trust Statusu~d of asserting that the
."330

[a]—Authority
nt has the broad support Since the Indian Reorganization Act of 1934 (IRA); 335 Congress has supportedthe restraint originated ~e policy of protecting -and increasing the.Indian trust land base. 336 The IRAternalistic and insulting was-adopted as part of-the repudiation of the allotment policy of the late;ht at the outset, Indian nineteenth century, which had resulted in the large-scale transfer of °land out oftincture, and they have Indian ownership that "quickly proved disastrous for the Indians."3~~ The firstlative Americans today ~ four sections of the IRA protect the existing Indian land base; 338 repudia"te tfiefor the furtherance of allotment policy; 339 indefinitely extend the trust status of Indian lands, Sao

advocated unilateral
332 see Ch. 1, § 1.04.

Wh11e th0y; ha,~0 nOt a 333 See S. Rep. No. 93-604, 93rd Cong.; lst Sess. (1;973) (Menominee Restoration); Joseph F.

ations,~some ~~w~ith verY
Preloznik &Steven Felsenthal, The Menominee Struggle to Maintain Their Tribal Assets and

Ch. 1;Protect Tlieir Treaty Rights Following Terrraination, ST N.D. L' Rev. 53 (1974); see alsoed Native Americans' § 1.06.
eeted to market forces 334 Menominee Restoration Act of 1973,..25 U.S.C. ,§§ 903.-903f; see Ch. 3, § 3.02[8].~bal communities was 33s Act of June 18, 1934, 48 Stat. 984; see Ch. 1> § 1.05.
o enjoin adverse possession 33s A; partial detour from this policyroccurred;during the termination era of the 1950s. See Gh..
aint on alienation). 1, § 1.06. _ ~:
Cupp. 79~, 805-806 (D.R.L 337 Hodel v. Irving, 481. U.S. 704, 707 (1987); see also County of ̀Yaltima v. Confederated

Tribes.& Bands of the YakimaIndian Nation; 502 U.S. 251,::253-257,,(1992) (discussing allo"tment
>tates Government and the ~ Rolicy). Indian land holdings declined;from 138 million,acres in 1887 to 48 million acres im1934,
:ha: The Gceat Father: The when the IRA was enacted. Readjustment-of Indian-Affairs; Hearings :on H.R. 7902 Before thG.
(Univ. Neb. Press 1.984). House Gomm. on Indian Affairs; 73d Cong. 16 (1934) (Memorandum of•John Collier, Commis=

soner::of Indian Affairs): See Gh. 1, § 1.04.
An Economic History of ~ 338 The IRA reflected a major shife in federal policy From one favoring diminishmenC of tribal

lands to one protecting tribal lands ̀ and supporting tribal 'self-government and economicLega] Thouhr. The Ds- development. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152 (1973); Comment, Tribal~shbu~~n, Red Man's Land/ Self-Government and the Indian Reorganization Act of 1934, 70 Michi L.,Rev,'955,: 964 (1972);lean Indian 416 (Univ. see Ch. 1, § 1.05

sas25 U.S.C. §.,461.
sao 25 U.S.C. § 462.

1009

-~

Add. 50

Ie preempted to the sam 
t 'tl 326 W e 
1 e. hen trust title 

¥hether or not the United 

been strongly criticized 
jon. One class of Critic~ 
1t allocation of resources 
embers . differently from 
mier to Indian prosperi, 
traint gives the federal 
ians in demeaning terms 
md of asserting that the 
~." 330 

nt has the broad support 
. the restraint originated 
ternalistic and insulting 
~ht at the' outset, Indian 
uncture, and they have 
~ative Americans ;today 
for the Jurtherance of 

: i advocated unilateral 
While th~y hayenot 
ations,;:some:with .very 
ed, Native· Americans' 
ected to market forces 
l'ibalcomminiities' was 

~. enjoin ildvefse P9SSyssion 
aha on iiHenatlon). 

. . ." . (" >(~) ;f-~ ~::,.,l. , 

:uPP; i798; .g05,",~06. (D.R.I. 

itates Government and the 
:havThe. Great Father: The 
1 (Univ. Neb. Press L984). 

' ;~j ~~~~Jiilif!,ill;t~1}' of 
. !~. . ~ ;,~" -i~~! ,cV ~j 

Legal Thddght!t11e D1s­
lshbu'i.w !:~~'d[Man ;stllridl 
toan In~ljig/~J&P: eDrov. 

TRIBAL PROPERTY § 15.07[1][a] 
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: 1- ; i 
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[a]-Authority 

dd'~ince the ' Indian Reprgamzation Actof . 19~4 (IRA-)', 335 c:ongres~, ha~ lsllPported 
the policy of protectin,g ',and in<;reasing theJndian,cJrust lan.d ,base. p6.The I~A 
'Mas ,adopted as part ·of · therepudiation of the allotment policy of the late 
nineteenth century, which had resulted in the large-scale transfer oflandout of 
Indian ownership thatl "quicklyproved disastrousfortheIndians."3~'1 The ·first 
fdtrrsections of the IRA protect the existfngIn:dian"land base~ 338repudiilte tlie 
4llotment policy, 339 indefinitely . extend . the trust I:status of" India.n lands:; 340 
l:~. ',;. 

' J, ~32See Chi 1, §: 1.04. 

~.j l33SeeS: Rep. No. 93-604, 93rdCbhg.; 1st Sess. (l973)cMenomlne.e R.~storation); Joseph F. 
Prelbi hik & Steve.n Felsenthal, The M(mqmi~ee St'':~gglhb M(li~tain Their Tribal Assets and 
Pro~~ct Their Treaty' Righi}' Fbllo{.;ing TenHi~ation; 51N:irc R'eV.' '53 \ 1974); see 'also th, I; §':'t.06. '.1'" 'i' " '. ,I; fl··· .· · .,,' ; .. .. . , •. ; .. .......... ) .•. " iii" 

I . ~.3,4 Menominee Restoration Actof 1973,25U.S.C.§§ 903",903f; see Ch. 3, § 3.02(8) . . " 
1(;';,.' ",_. .' ." : C ,:~, ' ' ,. ",. 1 '")\.,/ : :"' • ," '; 

335 Act of June 18, 1934, 48 Stat. 984; see Ch. 1,§ l.OS. }; 

!;' ,336 A: partial detol}r from this policyfoccu:rredduring .the temrination era, of the 1950s. · See Ch. 
~!,!"§ - ).06~ . ;: ;\; . ' . ';"} ;i 

337 Hodel v. Irving, 481 U.S. 704, 707 (1987); see also CountyofYakima v.Confede'riited 
Tribes & Bands of the Yakima JNdian Nation, 502 U.s) 251,,253-257.(19.92) (dis~ussing .allotnient 
policy). Indian land holdingsdeclinedJrom138 million acres in 1887t048miUionacresinJ934, 
wnen the IRA was enacted. Readjustment of Indian:Affairs,-; Hearings ,on,H .R. 7902 Before thy 
House Comm. on Indian Affairs, 73d.Cong. ·.16 (1934). (Mernorandl'tID,of,John:Collier.CoIilmiS'2. 
sioner:.of.lndian Mfairs): SeeCh, 1, § 1.04" 

338 The IRA reflected a major shift in fedenil policy •. from bne' favoring ' diminishment of triba,l 
hinds to one protecting tribal lands :and impportingir1bal self-government andeconbmic 
development. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152 (1973); COrrUnefl't, Tribal 
Self-Government and the Indian Reorganization Act of 1934, 70 Mich. L. ;Rev , 955,' 964 ( I972); 
see Ch. 1, § 1.05 '" 

339 25 lJ.S.C. § .461. 
340 25 U.S ,C. § 462. .; (.". : .1,. ,'.; 
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