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April 25, 2014
Honorable Kevin K. Washburn

Assistant Secretary – Indian Affairs

United States Department of the Interior

MS-4141-MIB

1849 “C.” St., N.W.

Washington, D.C., 20240


Re:
Comments on BIA Guidelines for State Courts in Indian Child Welfare Act Proceedings, 44 Fed.Reg. 67584 (Nov. 26, 1979).

Assistant Secretary Washburn:


Thank you for the opportunity to comment on the 1979 BIA Guidelines for State Courts in Indian Child Custody Proceedings (“BIA Guidelines”).  I am commenting based on my ICWA experience and representation of a number of tribes, including but not limited to the Confederated Tribes of Siletz Indians of Oregon (“Siletz Tribe”) and the Samish Indian Nation (“Samish Tribe”).

I have extensive experience with the ICWA.  I started practicing law in September 1979, for the Native American Program of Oregon Legal Services, 4 months after the ICWA became effective.  My first case was an ICWA case which I litigated up to the Oregon Supreme Court.  I wrote a manual on the ICWA in 1982 for the Native Rights Fund, and have written many other chapters and articles on the Act since.  In 1982 I was hired by the Navajo Nation as an Assistant Attorney General where I handled Navajo’s ICWA caseload across the country.  I have litigated the ICWA in the courts of 29 different states, as well as in federal and tribal courts.  I have handled over 1000 ICWA cases, and have approximately 28 reported ICWA state and federal court decisions. I have served as a consultant to the ABA Resource Center for Children and the Law on the ICWA, consulting with states on their implementation of the Act. I have also served as a consultant to the National Indian Child Welfare Association, the National Council of Juvenile and Family Court Judges, the Tribal Law and Policy Institute, and other organizations on the ICWA.  I have conducted hundreds of trainings on the Act to tribal, states and federal agencies, and to attorneys, judges, and caseworkers. I have had extensive experience with the BIA Guidelines.


As the Supreme Court’s recent Baby Girl Veronica decision reflects, the ICWA is an imperfect document, and the BIA Guidelines reflect some of that imperfection. The BIA Guidelines are also affected by the views of the federal government – namely the BIA and Department of Justice – at the time the law was enacted, which in large opposed the legislation and, as I will discuss below in detail, often seemed more interested in advocating and protecting the interests of non-Indians who might be affected by ICWA proceedings than in advancing tribal sovereign and jurisdictional interests.  See, e.g., H.R.Rep.No. 1386, 95th Cong., 2d. Sess. 30-41 (July 24, 1978)(views of BIA and DOJ), reprinted at  1978 USCCAN 7530. These what I call anti-ICWA views have been used often over the years by ICWA opponents to argue for a narrow or restricted interpretation of the ICWA and of the BIA Guidelines.


The other, perhaps larger issue is the fact that the BIA Guidelines were issued as guidelines rather than as regulations.  The times were different back in 1978 and the ICWA was perhaps the first substantial federal foray into the field of child custody, a traditional state arena.  Nevertheless, it is my opinion that a substantial portion of the BIA Guidelines could have been issued as regulations rather than as guidelines, and as such would have been entitled to greater weight and deference under the Chevron decision than the BIA Guidelines have been.  State courts have been much more willing to ignore anything in the Guidelines that they don’t like or that are inconvenient on the ground that they are just guidelines.  


Let me give you one example of the difference between guidelines and regulations.  The ICWA at two critical points invokes “good cause to the contrary” as a reason not to comply with specific requirements of the Act – transfer of jurisdiction to tribal courts under 25 U.S.C. §1911(b), and placement preferences at 25 U.S.C. §1915(a)(adoptive placement) and (b)(foster placement). These have been two of the more contentious provisions of the ICWA and are the subject of more reported cases than almost any other sections.  The Introduction to the BIA Guidelines states that the Bureau rejected the recommendation to address the good cause language as a regulation because Congress vested primary responsibility for interpreting that provision in the state courts that decide Indian child custody cases. 44 Fed. Reg. at 67584.  The Guidelines cite legislative history of the ICWA, namely Senate Report No. 597, 95th Cong., 1st Sess. 17 (1977), as saying that this language in the Act was “designed to provide State courts with a degree of flexibility in determining the disposition of a placement proceeding involving an Indian child.” As a result of this interpretation of Congressional intent, the BIA declined to issue regulations on good cause and instead issued only guidelines interpreting this phrase.

The problem with this decision is that Congress in its findings to the ICWA also identified state courts and agencies exercising jurisdiction over Indian child custody proceedings as having “often failed to recognize the essential tribal relations of Indian people and the cultural and social standards prevailing in Indian communities and families’ in making their decisions. 25 U.S.C. §1901(5).  In interpreting another critical term in the ICWA – domicile – the U.S. Supreme Court stated that “Congress perceived the States and their courts as partly responsible for the problem it intended to correct,” and concluded that “it is most improbable that Congress would have intended to leave the scope of the statute’s [critical provisions] to definition by state courts as a matte rof state law.” Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 44-45 (1989).  In that same decision the Court identified the ICWA’s jurisdictional provisions as “the heart of the ICWA” and its placement provisions as “[t]he most important substantive requirement imposed on state courts.” Id. at 36. It is unlikely, given this interpretation of the ICWA, that Congress intended to give state courts as much “flexibility” in deciding whether to allow tribal courts to exercise jurisdiction over their children (see Holyfield, id. at 36 (Section 1911(b) creates concurrent but presumptively tribal jurisdiction in the case of tribal children)) as the BIA Guidelines, which essentially abrogates responsibility for interpretation of this term to the States.

Without going into this issue in great detail, there is little support for the BIA’s decision on interpretation of good cause. The language of the ICWA changed substantially between the ICWA version cited in the 1977 Senate Report and the final ICWA.  That 1977 version made application of the ICWA dependent in large part on whether the child had existing “significant contacts” with his or her tribe. E.g., Senate Report, supra, at 4 (§102(c)).  The BIA continued its endorsement of this standard for application of the ICWA in the Guidelines, see §C.3 and Commentary, 44 Fed.Reg. 67591, even though that policy had been discarded.  The legislative history to the final version of the transfer of jurisdiction provision shows much less “flexibility” than that adopted in the BIA Guidelines: “The subsection is intended to permit a State court to adopt a modified doctrine of forum non conveniens, in appropriate cases, to insure that the rights of the child as an Indian, the Indian parents or custodian, and the tribe are fully protected.” House Report at 21.  I would submit that you will not find the rights of the child as an Indian, the rights of the Indian parent or custodian, or the rights of the tribe to exercise “presumptive” jurisdiction over its children reflected anywhere in Section C.3 of the Guidelines.


Let me respond to the specific questions asked in your February 21, 2014 Tribal Leader letter on the BIA Guidelines.

1.
The Guidelines have furthered the goals of the ICWA in some instances in state court proceedings, and not in others. After answering the specific questions you asked, I will list each section and subsection of the Guidelines and let you know what I think is the answer to this questions.

1.a.
See previous answer.

1.b.
See previous answer.

2.  Yes, I think they should be revised.  I will detail some specifics below. As you already know, I think the Guidelines should be issued as regulations if possible.  If not regulations, the Guidelines should still be revised to reflect the canon of statutory interpretation that federal statutes benefiting Indians and Indians tribes – as the ICWA clearly is – should be interpreted to their benefit.

3.
I don’t know the answer to this, but I think generally not.  The BIA social services and caseworker capability has diminished over the years to where it is virtually nonexistent.  I cannot remember a time in the last 25 years when a BIA social worker has been involved in any case, or with any Indian child, that I have been part of.  I have a hard time imagining that the BIA has the expertise or is up to date enough on social work practice and on juvenile law practice, especially in all the different states, to be helpful.

4.
I do not think it is necessary or that it would be useful to have the BIA involved in the ICWA agreement process unless a tribe specifically requests that assistance. The ICWA Agreement process has actually been a great vehicle to get tribal and state governments and agencies to start dealing with each other directly on government-to-government matters, and has led to interaction on many other issues.  BIA involvement would just revive the paternalism patterns and lead to the States bypassing tribes and going directly to the federal government to get things done. 

5.
This is a different subject.  I think the notice language, particularly for BIA Area offices, is useful.  Payment for legal counsel has been a non-issue since the Act was passed.  It may happen now and then but it is not enough of a factor for tribes to spend any time on. The grant provision of the ICWA has not been helpful. The legislative history of the ICWA reflects that funding under the Act was supposed to increase each year, but it has not done so.  I have always said that sometimes I am not so sure that the ICWA was a good idea.  While directed at state courts, it imposes great responsibilities on tribes, with no funding.  Tribal workers have to determine eligibility for membership, contact relatives to determine whether preferential placement options exist, have to conduct investigations and write reports, and have to develop case plans or alternative case plans reflecting tribal customs and traditional services as an alternative to the Anglicized case plan that might be proposed by a state worker.  Tribal workers have to appear in State juvenile courts on a regular basis, where they are held to the same standard as state caseworkers on ability to testify, report preparation, case service carry through, and other matters.  


Yet there has been no real federal funding to allow tribal social service agencies to fully staff, train and be educated. These agencies are always short staffed and funded, and almost always have caseloads two or more times the caseload allowed under state and federal laws and regulations. They have no money to write reports, travel, or offer services. So they often end up looking bad in a state court, and the state court often ends up giving tribal workers less credibility as a result.  If you want to help implement the ICWA, provide decent funding to tribal social service agencies.


On the final point, no BIA assistance to state courts is needed. Assistance to tribal courts and tribal social service agencies is needed. Tribal court funding has increased recently, which has been good, but it should be increased much more.  And one of the direct benefits of Indian gaming I have seen over the years is the ability of some tribes to spend more on their children, including courts, social service agencies, and services to families and children.


State courts get plenty of assistance on the ICWA from ACF in Health and Human Services, and through the federal Resource Centers. State courts don’t need assistance from the BIA, and the BIA doesn’t have the resources to provide national assistance on the ICWA to state courts.


Now on to my comments about specific sections of the BIA Guidelines.
Introduction:


I have already commented on the BIA’s decision to issue the Guidelines as guidelines rather than as regulations.  I have always been tickled by the statement here that “To the extent that the Department’s interpretations of the Act are correct, contrary interpretations by the courts would be violations of the Act.” 44 FR at 67584. What does this mean?  After 35 years, has the Department decided yet which of its interpretations are correct and which are not?  If incorrect interpretations of the Act and Guidelines by the States are violations of the ICWA, has the Department or DOJ brought enforcement action to stop such violations? The BIA’s interpretations of the Act are either correct or not, and the BIA should stand behind its interpretations, or get rid of them.


I have a problem with one other paragraph of the Introduction, on page 67585, where the BIA says that it declined to adopt a special definition of residence or domicile in the Guidelines because those terms are well-defined under existing state law and there is no indication that state law definitions “tend to undermine in any way the purposes of the Act.” And: “Recommending special definitions for the purpose of this Act alone would simply provide unnecessary complications in the law.” You can see where this abrogation of responsibility got tribes in the Holyfield decision (definition of “domicile) and in the recent Baby Girl Veronica  decision (definition of “parent” and a definition of “legal” custody that completely ignores tribal customary or traditional law). Definitions, interpreting terms in the ICWA for the benefit of Indian children, parents and families, and tribes, is definitely needed.


One last thing here.  I will discuss some specific instances here, but revision of the Guidelines is absolutely necessary to overturn or ameliorate some of the adverse impacts of the Baby Girl Veronica decision. For example, the Court’s opinion that the placement preferences were not applicable in that case because no other family or person had affirmatively petitioned for adoption of the child (they wouldn’t have because everyone wanted and expected the child to go back to the father), there were no placement preferences to apply, undermines tribal customary law, and provisions to reduce the impact of rulings like this one are a critical need.  
Section A: Policy.


I have never seen this section given any importance or weight, and I don’t remember that it has ever been referenced in a case in any substantive manner. The Indian canons of statutory construction exist independently of the Guidelines, and if the BIA hoped that restating them in the Guidelines would encourage state courts to apply them regularly and treaty them seriously, the BIA was mistaken.  This section has served no useful purpose that I can discern.

Section B.1: Determination that a child is an Indian.


Subsection (a): The first part of this subjection mostly restates the law. The second sentence, however, is the first appearance of a BIA position completely undercutting the purpose of the Act, and supporting non-Indian birth mothers over the rights of Indian children and tribes: “In a voluntary placement proceeding where a consenting parent evidences a desire for anonymity, the court shall make its inquiry in a manner that will not cause the parent’s identity to become publicly known.”  This position reappears elsewhere in the Guidelines as I will point out.  First, this sentence is insulting to tribes because it presumes that Tribes and tribal caseworkers and employees cannot or will not keep the identity of a birth parent confidential, in contrast to state workers.  State courts have used this provision innumerable times to conclude that no notice to tribes of a voluntary adoption proceeding is required if a birth parent wants to remain anonymous and objects to such notice. This undercuts any ability of the tribe to find and come forward with a placement alternative that meets ICWA’s placement preferences, and usurps the right of the child to grow up as an Indian, a right that is behind the whole Act.


Second, this sentence is contrary to the actual language of the ICWA. The BIA Guidelines treat a parental desire for anonymity as a veto of the rights of the child and the tribe. 25 U.S.C. §1915(c) states that the court shall give weight to a parent’s desire for anonymity in applying the placement preferences, but the legislative history states: “While the request for anonymity should be given weight in determining if a preference should be applied, it is not meant to outweigh the basic right of the child as an Indian.” House Report at 24 (emphasis added). The BIA Guidelines completely ignore this legislative direction, and its language has been used to avoid placing many Indian children as required by the ICWA, thus eviscerating the right of the child to grow up and develop his or her Indian identity.
This subsection of the Guidelines has not been helpful.


Subsection (b):  Language stating that the tribe’s determination of membership is conclusive has been helpful and for the most part has been followed in the reported ICWA cases. The residual language, providing for notice to the BIA if the tribe doesn’t respond, is part of the Act and is needed.  I personally have never encountered a case where the BIA positively stated in any circumstance that the child was an Indian – I don’t know if the BIA has the membership information resources any more.  I would strengthen the language of this subsection to state that the BIA is contacted only if the tribe or tribes have not responded to a request for Indian status. There are still too many cases where a state agency has contacted the BIA instead of the tribe.


Subsection (c): The examples given here are fine.  A huge body of independent law, particularly in California with probably over 1000 cases, has developed on when there is sufficient information available  so as to constitute “reason to know” under the ICWA, thus triggering the notice requirement. The last subsection, Section (c)(v), has not been very useful even in cases where an attorney, say a private adoption attorney, has actively concealed a child’s Indian status so as to avoid application of the ICWA.  State courts have been very reluctant to impute to the court “reason to know” when an officer of the court – a lawyer – lies about Indian status.

The commentary to Section B.1. contains disturbing language recommending that a court contact the BIA rather than a tribe to verify membership status in voluntary adoption proceedings, thus, as I said above, insulting the professional integrity of every Indian tribe in the country and completely contradicting the exact language and legislative history of the Act. As the following paragraph states, the Guidelines give a veto power to confidentiality requests in voluntary proceedings, a result contrary to the Act itself. The sentence stating that tribes have no right of intervention in voluntary proceedings is absolutely wrong as a matter of law; 25 U.S.C. §1911(c) gives tribes a mandatory right to intervene in any termination of parental rights proceedings, and in at least half of the States, termination of parental rights is part of an adoption proceeding. The Guidelines are wrong in concluding that “anonymity not be compromised” in voluntary proceedings.

Section B.2: Determination of Tribe.


The only comment I have about this section is that there should be language encouraging the state courts to allow the involved tribes to decide among themselves if possible which tribe should be the Indian child’s tribe for purposes of the proceeding.  There should also be language encouraging the tribes to work this out for themselves. The actual membership status of the child should not be the permanent “hook” for Indian child’s tribe status (although I agree that the only tribe to which jurisdiction can be transferred under 1911(b) is the tribe where the child is a member).  I have had many cases where one tribe – either because of its proximity to the state court where the case is being held, because of more resources, or for other reasons – is the tribe that intervenes and participates in a case, usually with the caseworkers for both tribes coordinating services and position.

Section B.3: Placements Covered by the Act.

In my opinion, this section is outdated. It is not bad, but the law has developed a great deal on this issue since 1978.  It should either be updated (it says the section was developed to respond to some early questions about the scope of the Act) or omitted.  Let me give you a couple of examples.  An early Department opinion said the Act applies to custody disputes between unwed parents because the Act itself only explicitly excludes the award of custody in a divorce, but all of the cases to address the issue in the last 30 years have concluded that the Act is not meant to cover custody disputes between unwed parents, unless the custody is going to a third person like a grandparent or aunt.


Second, there is a big issue now around “certification” proceedings because of the movement to treat juveniles as adults for many crimes. These certification proceedings have many elements of an ICWA proceeding because they are focused on the parenting capabilities of the parents, and sometimes whether alternative placements are available that might resolve the child’s issues.  There is no express reported decision on this issue although I have litigated several cases on it, with mixed results.


Third, the language of subsection (c) is not helpful and provides too broad of an exemption to complying with the express consent requirements of §1913(a).  I know this provision is taken from the definition of foster placement at §1903(1)(i) where it says that by inference that the definition doesn’t apply where the parent can have the child returned upon demand, but the language of this subsection is big enough to drive a truck through.  I had a case where a “minister” – an ex-teacher – was getting approval from poor, non-English speaking Navajo families to take their kids up to Alaska where he had relocated, promising to provide the children a full education for free.  He then sexually abused the female students. The parents technically were able to demand the return of the children on demand, but if they did so, the agreement said the parents had to first repay the children’s cost of travel, food, lodging and education, which these families couldn’t pay.   When the tribe found out about it and demanded the childrens’ return, the minister  cited this section of the Guidelines for why the Act didn’t apply. The Tribe eventually prevailed, but only after a long legal struggle.  This subsection should be tightened up.

Finally, you are going to have to figure out how to address Baby Girl Veronica’s apparent conclusion that the Act doesn’t apply to a proceeding where the unwed Indian father hasn’t previously had legal or physical custody of the child. The Court’s decision reflected a complete ignorance of tribal custom and tradition, and how that customary law “vests” legal custody in the aunts and uncles or grandparents if the parents abrogate their parental responsibilities. For example, there is a Navajo opinion setting out the traditional custodial rights of maternal relatives to children. Such rights were not even on the radar screen of the Supreme Court in Baby Girl, which fixated only on Anglo exclusive custodial rights in the biological mother. Having the BIA weigh in on this subject would assist in having it considered by state courts in the future.  
Section B.4: Determination of Jurisdiction.


Two comments here.  While subsection (a) is technically correct in stating that if a state court finds out the child is domiciled or residing on a reservation with exclusive jurisdiction, the only option is to dismiss the proceeding, many state court judges are very troubled by this, especially where there is no companion tribal court proceeding already in existence. We have come up with some bad jurisdictional rulings because of State court concerns about giving kids back to unfit parents in this situation.  Language encouraging communication with the applicable tribal court, transmittal of all available information, and other cooperative actions should be emphasized here.


Second, subsection (b) does not result in dismissal in every case where the state court finds out that the child is a ward of the tribal court. Comity and full faith and credit issues come up here. There are a number of cases where the state court has refused to recognize tribal court wardship where the tribal court took jurisdiction over a child that had little or no connections to the tribe and/or the reservation. There are also cases where the state court abused this concept and just flat our refused to recognize valid tribal court jurisdiction over an Indian child, so the language here needs to be carefully crafted.

Section B.5: Notice Requirements.


Subsection (a): No comments.  It is good to recommend an ICWA inquiry in all cases as this section does. Some States have adopted this recommendation.


Subsection (b): This language setting out all the information that should be contained in an ICWA notice is useful and has been helpful. I would add a provision requiring information about relatives (grandparents, etc.) that will assist the tribe in making a determination whether the child is a member or eligible for membership.  Often these notices don’t provide enough information for the Tribe to investigate and make that determination (tribal affiliation, subsection (ii), is often not available or is not known), and then the state courts get impatient that the tribe hasn’t responded quickly.  Some tribes, for example, organize their membership information under family trees, and need the names of ancestors to make their determination. Subsection (x), stating that the notice should tell the tribe that the information is confidential and should not be disclosed, is insulting to modern-day Indian tribes and should be deleted.


One other thing. The law requires registered mail, so that can’t be removed, but registered mail is pretty outdated now and hardly anyone uses it. Some tribes still demand it, however, for the formality and respect it shows to them as sovereigns.  But there should be a discussion encouraging contact by all available means as a practical matter, especially to give tribes early notice so they can respond with membership determinations an placement options quickly.


Subsection (c): No comments.


Subsection (d)-(g): No comments.  Subsection (f) is not really relevant anymore – I can’t think of a State where I have appeared where the parents don’t already have a right to legal counsel. This may not have been true in 1978, but it is now.

Section B.6: Time Limits and Extensions.  


The ICWA as drafted does not reflect the reality of juvenile court proceedings and existing state and federal law, which provides for emergency removal of children from their families, and for emergency or preliminary hearings within 48 or 72 hours of such removal.  The State courts and legislatures have struggled since 1978 with how to reconcile their state and federal requirements with the language of the ICWA, which does not allow a proceeding involving an Indian child for at least 10 days after the parent and tribe have received notice.  So we end up with a patchwork process, where most state courts go ahead with the preliminary removal, and then say they will specifically address the ICWA in a separate proceeding after the tribe receives its notice. This deficiency, however, leads to Indian kids being placed in non-preferential initial placements (with an understandable reluctance to change that placement and disrupt the child after the tribe comes in) and decisions about services to the family with no input from the tribe and no culturally appropriate services.  This reality should be addressed by the Guidelines. For example, it should encourage informal notice to the tribe immediately so the tribe can participate in the preliminary removal and hearing process, even while the formal notice is in process. Right now many state courts and agencies don’t think they have the option to take alternative action to formal registered mail notice.

Section B.7: Emergency Removal:


This section implements 25 U.S.C. §1922.   That section does not address all situations that can arise as a practical matter so the Guidelines need to fill in the gaps. This section of the Guidelines, for example, doesn’t have any language about notifying and including the tribe in an emergency removal proceeding.  Section 1922 doesn’t address this issue at all, but nothing prohibits such notice and inclusion, and it would be better casework to have the tribe involved as early as possible. The Guidelines should fill in this gap.


It should be made explicit that the ICWA still applies and should be considered in these emergency proceedings – some state courts have said that it doesn’t. Second, there have been some cases that have completely avoided the ICWA by initiating the case under this provision and then stating that the ICWA doesn’t apply, ignoring the “expeditious” mandate of the Act itself and of these Guidelines.  The Guidelines should be even more explicit I think in stating that a regular ICWA proceeding should be initiated at the earliest available opportunity, and that the ICWA does apply and require this result.

Section B.8: Improper Removal:   

This section of the ICWA, 25 U.S.C. § 1920, is written with teeth, as is this section of the Guidelines.  I just have never run into a case where it has been actually applied, however, so it appears to be marginally useful at best. The main situation where it would arise is in adoptive placements or other third party custody situations, but the parties argue good cause and head to a good cause hearing, which always overrides the mandate of this section for immediate return.  There seem to be more cases, for example, where the mother of an Indian child say gets the child in a divorce (ICWA doesn’t apply), and then mom gets sick and dies, during which time grandparent or friends take custody of Indian child and then apply for adoption or guardianship after mom’s death. Dad wants custody now that mom is dead, but under the recent trend to authorize “psychological parent” or “kinship” custody actions, these are long, drawn-out struggles. I have never seen §1920 successfully raised in such a proceeding, although it would seem to apply.

Section C.1: Transfer of Jurisdiction.

The language in this section and the language of Section C.3(b)(i)(transfer can be denied if the proceeding was at an “advanced” stage when the petition for transfer was filed has led to some of the worst decisions under the ICWA.  Case law has now rejected the BIA’s broad interpretation of good cause to deny transfer on this ground, and the Guidelines should be modified to reflect this new law, which is better child welfare practice and which protects the rights of Indian children and tribes under the iCWA.


Tribes have been placed in a dilemma since passage of the ICWA, based on this Guideline language. When they find out about an ICWA proceeding, they have to make an immediate decision whether to transfer the case to tribal court.  But what happens in the most common situation – where the State is working with the family to return the children to the home?  If the case is transferred to tribal court, bad results occur – the child is placed on the reservation in preferential placement, far from the parents and it is difficult or impossible to maintain contact with the parents and to provide family-wide services; the family doesn’t do its services, the State stops providing services, and the case leads inevitably to termination.  On the other hand, if the tribe doesn’t request immediate transfer, it permanently foregoes the right to ever transfer the case again to tribal court, even where reunification efforts don’t work out and the court is now looking for a permanent placement. By that time, because the child is almost always placed in a non-Indian home because Indian placements where the parents are located are hard to find, the custodial placement has bonded with the child, good cause is developed that prevents the child from being removed to an Indian home, and the child is lost to the tribe and his or her culture forever.  This is not a good result.

The better social work practice is for the tribe to intervene and participate in the state court proceeding while efforts are being made to reunify the family. The child and parents are in proximity and can see each other and participate in services together. The tribe can add services as its resources allow to reunify the family. Then, when those services do not work out and the State moves towards termination, that is the perfect time for the tribe to then move to transfer the proceeding to tribal court so the Tribe can place the child permanently in accordance with tribal law, the ICWA, and custom. This applies the most important substantive provision of the ICWA – the placement preferences, and the tribe is uniquely qualified to determine the most appropriate placement for its children, not a non-Indian state court.


But the “prompt” and “advanced stage” good cause language of the Guidelines prohibit this result, and innumerable state courts have used this language in this and other situations to deny transfer of appropriate cases to the tribal courts. Fortunately the case law is trending away from this result and is rejecting this language in the Guidelines. A number of courts recently have ruled that foster care proceedings and termination proceedings are separate proceedings under the ICWA, and that the tribe must be given the early opportunity to transfer jurisdiction in each of these proceedings. This is wonderful result, allowing the tribe to participate in state efforts to reunify the family, and then when those efforts don’t work out, the tribe can take jurisdiction to place the child appropriately. The language of this section of the Guidelines undermines this option, and the language should be changed or removed.


Finally, I have trouble with the last paragraph of the commentary in this section, stating that parents have “an absolute veto over transfers.”  While there is veto language in the House Report at 21, in my opinion this veto only applies to vetoing transfer under the ICWA.  I have had a number of cases where the parents of an Indian child – both Indian and non-Indian parents – have objected to transfer for inappropriate reasons. They don’t like the tribe, are trying to get back at the tribe or a specific caseworker who may have held them accountable, or they may have some other completely unreasonable reason not connected with the best interests of the child why they want to obstruct tribal involvement with the child. Such objections clearly are not in the child’s best interest, which is the stated purpose of the ICWA. I have been able to obtain transfer in a few of these cases by convincing the state judge that this veto language does not constrain the judge from going ahead and still transferring a case to a tribal court under his or her residual state court forum non conveniens authority, but other judges have felt the language of this paragraph is too broad, and that it prohibits them from transferring jurisdiction even as a matter of state law, even if they think such transfer is in the best interests of the child. This is an unfortunate result, and the language of this part of the Guidelines should be changed to expressly allow such option to occur in appropriate cases.
Section C.3: Good Cause to Deny Transfer:


See discussion immediately above. The language on having a good cause hearing and the burden being on the party opposing transfer is all good. There should be stronger language on the presumption being in favor of transfer.


I have trouble with a couple of the specific grounds for transfer. Subsection (iii), stating that good cause can exist if the evidence necessary to decide the case cannot be adequately presented in tribal court without undue hardship to the parties or witnesses, is overused by state courts to avoid transfer of cases. Any travel is a hardship, any inconvenience is a burden.  This exception should be modified to limit its application to extraordinary cases, and instead state courts should be required to explore alternatives to allow transfer and the case to be heard. Tribal courts sitting in state court facilities, inter-governmental agreements providing authority for tribal and state caseworkers to testify in each other’s courts, video witness testimony, and other options are all possible alternatives. The current language gives state courts too easy an out in transferring cases, if they are inclined not to. State courts have seized on the commentary language stating that transfer will probably be limited to cases where the children don’t live far from tribal lands. This statement is outdated with modern technology.


I disagree with subsection (iv) entirely – an Indian child has a right to develop his or her Indian identity and the fact that a child’s parents have avoided or prevented contact between the child and the tribe should not prevent the child from developing his or her Indian identity. There are plenty of other grounds to deny transfer of jurisdiction in this situation for appropriate reasons – i.e., bonding with other custodians – in such cases. Appropriate transition plans can be put in place to reduce trauma from a transfer to tribal jurisdiction. I like the language of subsection (c), taken from the legislative history, prohibiting consideration of socio-economic conditions on Indian lands as a ground for denying transfer.  It is still hard in many cases, even with this language.  

Section C.4: Declination of Transfer:


I have no comments.

Section D.1.Access to Reports:


I think the language of this section needs to be expanded. While the Act only talks about access to reports, access to all of a caseworker’s file – notes, summaries, other entries, is critical for a tribal caseworker to do his or her job. Some state caseworkers have gotten good at leaving out of their “report” any detrimental information, such as information showing cultural bias or improper consideration of socio-economic conditions, and then denying access to that information by the tribe under this section.  Tribes can get most of that information anyway under state discovery and disclosure rules, but there should be language in this section authorizing access to all information, so the tribal caseworkers can do their jobs in the same manner that state caseworkers do theirs. 
Section D.2: Efforts to Alleviate Need to Remove Child.


I think the overall discussion in this discussion is fine.  However, it needs to be updated in light of developments since 1978. First, there should be a specific discussion of the interaction of the 1997 Adoption and Safe Families Act (ASFA) and the ICWA. ASFA allows reunification efforts to be halted if “aggravated circumstances” as defined by that Act or by rule exist.  The ICWA requires active efforts in all cases. Congress didn’t consider the interaction of the ICWA and ASFA when it adopted ASFA. Rules enacted by ACF require active efforts to continue.  Case law that has addressed this issue concludes that the ICWA is the more specific statute and that its requirement of active efforts is not superseded by ASFA.  But the Guidelines should have specific discussion on this issue.


Second, there needs to be a modified discussion of what constitutes “breakup of the Indian family” and when active efforts must be provided or can be avoided in light of the Baby Girl Veronica decision. That Supreme Court opinion held that active efforts aren’t required where there is no Indian family to break up, without defining what that means in any great detail.  The BIA needs to step in and define Indian family broadly to prevent evisceration of this critical provision of the ICWA.

Section D.3: Standards of Evidence:


This section has been beneficial, particularly the discussion in subsection (c) about what types of evidence are appropriate and what kinds of evidence should not be allowed. This section needs to be updated, however, to reflect additional standards of evidence. While the first two sections are taken directly from the Act, case law has been all over the map on related evidentiary issues, such as good cause in placement preference, transfer, testimony of expert witnesses, and many other issues, with some courts requiring that the standard of evidence be the same for the type of proceeding that is involved (clear and convincing for foster care; evidence beyond a reasonable doubt for termination), and others requiring only a preponderance of evidence for all issues not specifically required by the ICWA.  The BIA should weigh in on this subject and require an appropriate – higher – level of proof for all relevant issues under the ICWA.
Section D.4: Expert Witnesses:


This section has been generally helpful, especially on the types of tribal witnesses who would qualify as qualified expert witnesses under the ICWA.  However, again there have been developments since enactment of the ICWA that should be addressed by the BIA.  Most notably, case law has developed that concludes that a culturally qualified expert is not necessary in cases where cultural issues are not involved in the petition for termination.  Most often, this qualification comes in cases where the parents may be so mentally ill that there is no way they could parent children under any standard, or where the physical or sexual abuse that has taken place is so clear and so horrific that no cultural evaluation is required.  However, it is my opinion that even in cases like this that there are usually cultural issues that should be explored and discussed, such as proper placement, involvement in tribal and cultural activities as affecting the emotional and mental health and well-being of the child, etc.


It would be useful to have direction from the BIA on this issue.  State courts are a little too reliant on using subsection (b)(iii) – “a professional person having substantial education and experience in the area of his or her specialty,” as giving them an out and letting them use a regular professional – psychologist or psychiatrist – as an expert instead of someone with cultural expertise.  Also, it would be useful for the BIA to weigh in on interpreting the language from the legislative history that Congress was looking at something “beyond the normal social worker qualifications.” House Report at 22. Case law has been OK on this matter, but there are still a number of cases where the court rationalizes why a regular social worker qualifies as an expert under the ICWA. Criteria and examples about what would be “more than normal qualifications” would be helpful here – tribal related experience and training, for example.

Section E.1: Execution of Consent:


No comments, except that it might be helpful to give examples of what does not qualify in this case – consents executed in front of a notary, for example, or in a lawyer’s office. You might also talk about being conservative on consents – doing an ICWA consent if you have any suspicion of tribal eligibility even if it hasn’t been proven at that time. This ties into some adoption attorneys, for example, who don’t look hard for Indian status while obtaining the “easier” consent under state law, so they don’t have to follow the more strenuous requirements under the ICWA.
Section E.2: Content of Consent Document:


No comment.

Section E.3: Withdrawal of Consent to Foster Placement:


No comment.

Section E.4: Withdrawal of Consent to Adoptive Placement:


The only comment I would make here is to state that filing with the court, while helpful, is not technically necessary under the Act for the withdrawal of consent to be effective.  Also, I would include a brief discussion stating that while an irrevocable consent given under state law before the Indian status of the child was verified would normally be irrevocable under state law, that the ICWA withdrawal provision controls under federal supremacy if ICWA eligibility is subsequently established before a final decree of adoption or termination, as the case may be, is entered. 

Section F.1: Adoptive Placement:


This is the second location where the BIA Guidelines expressly contradict the provisions of the ICWA.  As discussed above, the Act says a parental desire for anonymity will be “given weight,” but will not outweigh the right of the child as an Indian. The child has a legal right independent from his or her parent to grow up as an Indian; children are not property.  Yet in this section, in subsection (c), the Guidelines state: “Unless a consenting parent evidences a desire for anonymity, the court or agency shall notify the child’s extended family and the Indian child’s tribe that their members will be given preference in the adoption decision.” There is no legal basis for this statement.  Parental preference must be “appropriate,” which means it cannot override the child’s right to grow up as an Indian, which means he or she cannot be deprived of his or her tribal culture. There is no language allowing the preferences to be superseded, and no reason why other tribal families wouldn’t be appropriate in this kind of case. Also, the tribe has the absolute right under the Act to intervene in any termination proceeding, even in a voluntary adoption proceeding, and this right cannot be undermined by the consenting parent. This is a case where the BIA was more concerned with the rights of parents – both Indian and non-Indian – than with the rights of the child and the tribe. As the Utah Supreme Court held in the Halloway case, however, the Tribe has legal rights equal to but separate from the rights of the parents in its tribal children. The commentary saying that the provision “recognizes, however, that the consenting parent’s request for anonymity takes precedence over efforts to find a home consistent with the Act’s priorities,” is just plain wrong.


Language should be also added here to respond to the Baby Girl Veroncia decision.  That opinion suggested that unwed Indian fathers have to be added in a tribe’s modified placement preference order in order to give the unwed Indian father first preference in the custody of his child should be added in here.  It would also be good to include a discussion that the tribe must select a specific adoptive placement for a child, and have that placement file a specific adoption petition in order to have their preference considered by the state court.  
Section F.3: Good Cause to Modify Preferences:


This section and its commentary continue the error of stating that “The Act indicates that the court is to give preference to confidentiality requests by parents in making placements.”  What the Act says is that the court should give “weight,” “where appropriate,” to confidentiality and anonymity requests by parents.  It obviously is not in an Indian child’s best interests for the parent to decide, as a property matter, that he or she does not want their child to grow up as an Indian, and such request is not appropriate and should not be given weight. This section of the Guidelines should express the law correctly.

Section G.1: Petition to Vacate Adoption:


I have no comments. This provision of the ICWA has hardly ever been used.

Section G.2.: Adult Adoptee Rights.


The law has changed a lot since this section was written.  A number of States give adult adoptees, as a matter of state law, the right to look at their adoption records. Subsection (c) is not well written and should be changed.  In most cases, tribes have specific requirements about what documentation can and cannot be considered in enrolling a child.  Having the BIA certify to the Tribe that the child is eligible without providing the actual documents is usually not sufficient. Again, this seems to be a professionalism issue; the BIA in 1978 just did not trust that tribes would be professional and keep information confidential. That attitude should no longer be allowed.

Section G.3: Notice of Change in Child’s Status:


By requiring that any change in placement comply with the requirements of the ICWA, 25 U.S.C. §1916 also requires notice to the tribe as well as to the parent(s) or Indian custodians.  Notice to the tribe is not set out here, and some state courts have concluded that such notice is not required or the BIA would have put it in here. This error should be corrected and language requiring notice to the tribe, as appropriate, should also be required. 
Section G.4: Maintenance of Records:


No comments.


This concludes my comments on the BIA Guidelines.  I would be glad to respond to any questions you might have about these comments.








Sincerely,








Craig J. Dorsay
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