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DELBERT SERVICES CORPORATION'S 

MOTION TO DISMISS AND COMPEL ARBITRATION 
 
 NOW COMES Defendant, Delbert Services Corporation, by and through its 

attorneys, Varnum LLP, and hereby moves to dismiss all claims against it, and 

compel Plaintiff to pursue all claims in arbitration.  This Motion is based upon the 

pleadings in the herein cause of action and the accompany Brief. 
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 There was a conference between attorneys in which the movant explained 

the nature of the Motion and its legal basis and requested but did not obtain 

concurrence in the relief sought. 

 For the reasons discussed in detail in the supporting brief, Defendant 

respectfully requests that this Honorable Court grant Defendant's motion to dismiss 

all claims against it and compel Plaintiff to pursue all claims in arbitration. 

 
      Respectfully submitted, 
 
      VARNUM LLP 
      Attorneys for Defendant 
 
 
Dated:  May 9, 2014    By__/s/ Randall J. Groendyk___________ 
       Randall J. Groendyk (P37196) 
      BUSINESS ADDRESS & TELEPHONE: 
       Bridgewater Place 
       P.O. Box 352 
       Grand Rapids, MI 49501-0352 
       (616) 336-6000 
       rjgroendyk@varnumlaw.com 
 
8180249_1.DOCX 
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STATEMENT OF FACTS 
 

 On or about March 27, 2013, Plaintiff Ajay Narula ("Plaintiff") obtained a 

$5,000 loan from Western Sky Financial, LLC ("Western Sky").  In connection 

with the loan, Plaintiff signed a Loan Agreement that contains the terms of the loan 

(see Western Sky Consumer Loan Agreement, hereinafter "the Loan Agreement", 

attached hereto as Exhibit A).  The Loan Agreement contained detailed and 

comprehensive arbitration provisions, in which Plaintiff agreed to arbitrate any 

disputes relating to the loan agreement: 

 
PLEASE READ THIS PROVISION OF THE 
AGREEMENT CAREFULLY.  Unless you exercise 
your right to opt-out of arbitration in the manner 
described below, any dispute you have with Western Sky 
or anyone else under this loan agreement will be resolved 
by binding arbitration.  Arbitration replaces the right to 
go to court, including the right to have a jury, to engage 
in discovery (except as may be provided in the arbitration 
rules), and to participate in a class action or similar 
proceeding.  In Arbitration, a dispute is resolved by an 
arbitrator instead of a judge or jury. 
 
Arbitration procedures are simpler and more limited than 
court procedures.  Any Arbitration will be limited to the 
dispute between yourself and the holder of the Note and 
will not be part of a class-wide or consolidated 
Arbitration proceeding.   
 

Exhibit A, Loan Agreement, pp. 3-4. 
  
 On page 6 of the Loan Agreement (Exhibit A), Plaintiff checked the box 

indicating he had read all the terms and conditions of the Loan Agreement and 
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agreed to be bound by them.  Plaintiff also checked a box indicating that he read 

and understood the arbitration section in the Loan Agreement and agreed to be 

bound by the terms and conditions of the arbitration section (Exhibit A, Loan 

Agreement, p. 6). 

 Plaintiff agreed to resolve any dispute he had with the holder or servicer of 

the Loan Agreement through binding arbitration: 

Agreement to Arbitrate.  You agree that any Dispute, 
except as provided below, will be resolved by 
Arbitration, which shall be conducted by the Cheyenne 
River Sioux Tribal Nation by an authorized 
representative in accordance with its consumer dispute 
rules and the terms of this Agreement.  

 
(Exhibit A, Loan Agreement, p. 4). 

 The Loan Agreement defines "dispute" very broadly to include any 

controversy or claim between Plaintiff and Western Sky or the holder or servicer of 

the note: 

Arbitration Defined.  Arbitration is a means of having 
an independent third party resolve a Dispute.  A 
"Dispute" is any controversy or claim between you 
and Western Sky or the holder or servicer of the Note.  
The term Dispute is to be given its broadest possible 
meaning and includes, without limitation, all claims or 
demands (whether past, present, or future, including 
events that occurred prior to the opening of this 
Account), based on any legal or equitable theory (tort, 
contract, or otherwise), and regardless of the type of 
relief sought (i.e. money, injunctive relief, or declaratory 
relief).  A Dispute includes, by way of example and 
without limitation, any claim based upon marketing or 
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solicitations to obtain the loan and the handling or 
servicing of my account whether such Dispute is based 
on a tribal, federal or state constitution, statute, 
ordinance, regulation, or common law, and including any 
issue concerning the validity, enforceability, or scope of 
this loan or the Arbitration agreement.  For purposes of 
this Arbitration agreement, the term "the holder" shall 
include Western Sky or the then-current note holder's 
employees, officers, directors, attorneys, affiliated 
companies, predecessors, and assigns, as well as any 
marketing, servicing, and collection representatives and 
agents.  (Emphasis added). 

 
Exhibit A, Loan Agreement, p. 4.   
 
 As set forth on page 4 of the Loan Agreement, the Arbitration agreement 

includes Western Sky and any assignees of Western Sky, including servicers of the 

loan.  Exhibit A, Loan Agreement, p. 4. 

 The Loan Agreement provides Plaintiff with a choice of arbitrators, 

including the American Arbitration Association or JAMS.  Exhibit A, Loan 

Agreement, p. 4. 

 Plaintiff agreed to submit to arbitration and waived his right to a jury trial or 

to have a court decide any disputes: 

Waiver of Rights.  YOU HEREBY AGREE THAT 
YOU ARE WAIVING YOUR RIGHT TO A JURY 
TRIAL, TO HAVE A COURT DECIDE YOUR 
DISPUTE, TO PARTICIPATE IN A CLASS ACTION 
LAWSUIT, AND TO CERTAIN DISCOVERY AND 
OTHER PROCEDURES THAT ARE AVAILABLE IN 
A LAWSUIT.  The arbitrator has the ability to award all 
remedies available by statute, at law, or in equity to the 
prevailing party, except that the parties agree that the 
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arbitrator has no authority to conduct class-wide 
proceedings and will be restricted to resolving the 
individual disputes between the parties.  The validity, 
effect, and enforceability of this waiver of class action 
lawsuit and class-wide Arbitration is to be determined 
solely by a court of competent jurisdiction located within 
the Cheyenne Rivers Sioux Tribal Nation, and not by the 
arbitrator.  If the court refuses to enforce the class-wide 
Arbitration waiver, or if the arbitrator fails or refuses to 
enforce the waiver of class-wide Arbitration, the parties 
agree that the Dispute will proceed in tribal court and 
will be decided by a tribal court judge, sitting without a 
jury, under applicable court rules and procedures. 

 
Exhibit A, Loan Agreement, pp. 4-5. 

 Plaintiff was given the opportunity to opt out of the arbitration provisions of 

the Loan Agreement within sixty (60) days after the loan funded, which was March 

28, 2013, but failed to do so.  Exhibit A, Loan Agreement, p. 5. 

 After Plaintiff executed the Loan Agreement, Western Sky funded the loan 

on March 28, 2013.  It was then sold to WS Funding, LLC and assigned to 

Cashcall, Inc. for handling on April 9, 2013.  On August 2, 2013, the loan was sold 

again to The Consumer Loan Trust, which assigned it to Delbert Services 

Corporation for collections.   

Plaintiff defaulted on his loan repayment obligations, and continues to be in 

default.  Plaintiff has filed this action alleging that Defendant violated the Fair 

Debt Collection Practices Act ("FDCPA") and the Telephone Consumer Protection 

Act.   
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 Defendant now requests that this Court enforce the arbitration provisions in 

the Loan Agreement.  

LAW AND ARGUMENT 
 
 When Plaintiff executed the Loan Agreement, he agreed that any disputes 

between himself and Western Sky or its assignees would be resolved by 

arbitration.  Defendant requests that this Court enforce the clear and unambiguous 

arbitration provisions in the Loan Agreement. 

I. PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED BECAUSE 
ALL CLAIMS MUST BE SUBMITTED TO ARBITRATION. 

 
 A. Legal Standard. 

 The Federal Arbitration Act ("FAA"), 9 U.S.C. § 1, et seq., states that 

arbitration agreements "shall be valid, irrevocable, and enforceable, save upon such 

grounds as exist at law or in equity for the revocation of any contract."  9 U.S.C. § 

2.  The United States Supreme Court recently observed that the FAA "places 

arbitration agreements on an equal footing with all other contracts, and requires 

courts to enforce them according to their terms."  Rent-A-Center, West, Inc. v. 

Jackson, 561 U.S. 63, 130 S. Ct. 2772, 2776, 177 L. Ed. 2d 403 (2010) (internal 

citations omitted).  The FAA "was designed to override judicial reluctance to 

enforce arbitration agreements, to relieve court congestion, and to provide parties 

with a speedier and less costly alternative to litigation."  Stout v. J.D. Byrider, 228 

F.3d 709, 714 (6th Cir. 2000).  The FAA, and the strong federal policy favoring 
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arbitration it embodies, requires courts to "rigorously enforce agreements to 

arbitrate."  Mitsibushi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 

614, 625-626 (1985).   

 "Courts are to examine the language of the contract in light of the strong 

federal policy in favor of arbitration.  Likewise, any ambiguities in the contract or 

doubts as to the parties' intentions should be resolved in favor of arbitration."  

Stout, supra at 714.  Before compelling an unwilling party to arbitrate, the court 

"must engage in a limited review to determine whether the dispute is arbitrable; 

meaning that a valid agreement to arbitrate exists between the parties and that the 

specific dispute falls within the substantive scope of that agreement."  Javitch v. 

First Union Sec., Inc., 315 F.3d 619, 624 (6th Cir. 2003).  "Any doubts concerning 

the scope of arbitrable issues should be resolved in favor of arbitration, whether the 

problem at hand is the construction of the contract language itself or an allegation 

of waiver, delay, or a like defense to arbitrability."  Moses H. Cone Memorial 

Hospital v. Mercury Construction Corp., 460 U.S. 1, 24-25, 103 S. Ct. 927, 74 L. 

Ed. 2d 765 (1983). 

B.  Plaintiff Agreed To Arbitrate. 

 The Loan Agreement contains detailed and comprehensive arbitration 

provisions.  As set forth above, the Loan Agreement states:  

PLEASE READ THIS PROVISION OF THE 
AGREEMENT CAREFULLY.  Unless you exercise 
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your right to opt-out of arbitration in the manner 
described below, any dispute you have with Western Sky 
or anyone else under this loan agreement will be resolved 
by binding arbitration.  Arbitration replaces the right to 
go to court . . .  
 

Exhibit A, Loan Agreement, p. 3. 
 
 The Loan Agreement further states: 

Agreement to Arbitrate.  You agree that any Dispute, 
except as provided below, will be resolved by 
Arbitration, which shall be conducted by the Cheyenne 
River Sioux Tribal Nation by an authorized 
representative in accordance with its consumer dispute 
rules and the terms of this Agreement.  
 

Exhibit A, Loan Agreement, p. 4. 

 The Loan Agreement clearly informed Plaintiff that by signing the Loan 

Agreement he was waiving his right to resolve any dispute with Western Sky or its 

assignees in Court: 

Waiver of Rights.  YOU HEREBY AGREE THAT 
YOU ARE WAIVING YOUR RIGHT TO A JURY 
TRIAL, TO HAVE A COURT DECIDE YOUR 
DISPUTE, TO PARTICIPATE IN A CLASS ACTION 
LAWSUIT, AND TO CERTAIN DISCOVERY AND 
OTHER PROCEDURES THAT ARE AVAILABLE IN 
A LAWSUIT. . . .   
 

Exhibit A, Loan Agreement, p. 4 

 Plaintiff checked the boxes on page 6 of the Loan Agreement indicating that 

he understood the arbitration provisions, had read the terms and conditions of the 
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Loan Agreement, and agreed to be bound by them.  Exhibit A, Loan Agreement, 

p. 6. 

 Clearly, Plaintiff agreed to arbitrate his claims.   
 

C. The Scope Of  The Parties' Agreement To Arbitrate In The 
Loan Agreement Covers Plaintiff's Claims. 

 
 The agreement to arbitrate in the Loan Agreement is very broad and covers 

any dispute between Western Sky and the holders or servicers under the Loan 

Agreement.  The Loan Agreement states: 

Agreement to Arbitrate.  You agree that any Dispute, 
except as provided below, will be resolved by 
Arbitration, which shall be conducted by the Cheyenne 
River Sioux Tribal Nation by an authorized 
representative in accordance with its consumer dispute 
rules and the terms of this Agreement.  (Emphasis 
added). 

 
Exhibit A, Loan Agreement, p. 4. 
 
 The Loan Agreement defines "Dispute" to include: 

 . . . any controversy or claim between you and Western 
Sky or the holder or servicer of the Note.  The term 
"Dispute" is to be given its broadest possible meaning 
and includes, without limitation, all claims or demands 
(whether past, present, or future, including events that 
occurred prior to the opening of this Account), based on 
any legal or equitable theory (tort, contract, or 
otherwise), and regardless of the type of relief sought 
(i.e. money, injunctive relief, or declaratory relief).  A 
Dispute includes, by way of example and without 
limitation, any claim based upon marketing or 
solicitations to obtain the loan and the handling or 
servicing of my account whether such Dispute is based 
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on a tribal, federal or state constitution, statute, 
ordinance, regulation, or common law, and including any 
issue concerning the validity, enforceability, or scope of 
this loan or the Arbitration agreement. . . . (Emphasis 
added). 
 

Exhibit A, Loan Agreement, P. 4. 

 Accordingly, Plaintiff's claims in this case are subject to his agreement to 

arbitrate. 

 D. Plaintiff Did Not Opt Out Of His Agreement To Arbitrate.  
 
 The Loan Agreement gave Plaintiff the opportunity to opt out of the 

arbitration provisions in the Loan Agreement by giving written notice within 

60 days of the funding of the loan.  Exhibit A, Loan Agreement, p. 5.  However, 

Plaintiff did not do so.   

E. The Arbitration Provisions In The Loan Agreement Apply To 
Assignee Delbert Services Corporation. 

 
 The Loan Agreement states that the agreement to arbitrate applies to any 

disputes "between you (Plaintiff) and Western Sky or the holder or servicer of the 

Note . . . . For purposes of this Arbitration agreement, the term "the holder" shall 

include Western Sky or the then-current note holder's employees, officers, 

directors, attorneys, affiliated companies, predecessors, and assigns, as well as any 

marketing, servicing and collecting representatives and agents."  (Emphasis 

added).  Exhibit A, Loan Agreement, p. 4.   
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 The Loan Agreement states that its arbitration provisions continue after 

assignment of the Note: 

Other Provisions.  This Arbitration provision will 
survive: (i) termination or changes in this Agreement, the 
Account, or the relationship between us concerning the 
Account; (ii) the bankruptcy of any party; and (iii) any 
transfer, sale or assignment of my Note, or any 
amounts owed on my account, to any person or entity.  
This Arbitration provision benefits and is binding upon 
you, your respective heirs, successors and assigns.  It 
also benefits and is binding upon us, our successors 
and assigns, and related third parties. The Arbitration 
Provision continues in full force and effect, even if your 
obligations have been paid or discharged through 
bankruptcy.  The Arbitration Provision survives any 
termination, amendment, expiration, or performance of 
any transaction between you and us and continues in full 
force and effect unless you and we otherwise agree in 
writing.  If any of this Arbitration Provision is held 
invalid, the remainder shall remain in effect.  (Emphasis 
added).    

 
Exhibit A, Loan Agreement, p. 5. 
 
 Accordingly, the Arbitration provisions in the Loan Agreement apply to 

Plaintiff's claims against Delbert Services Corporation, the servicer of the loan.   

F. Federal Courts Have Routinely Held That Fair Debt Collection 
Practices Act Claims Are Subject to Arbitration. 

 
 Federal Courts have routinely compelled arbitration of FDCPA claims.  See 

Sherer v. Green Tree Servicing, LLC, 548 F.3d 379, 382 (5th Cir. 2008); Koch v. 

Compucredit, Corp., 543 F.3d 466-67 (8th Cir. 2008); Hodson v. Javitch, Block 
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and Rathbone, LLC, 551 F. Supp. 2d 827, 831 (N.D. Ohio 2008); Green v. G. 

Reynolds Sims & Associates, P.C., 2013 W.L. 1212775 (E.D. Mich.)(Exhibit B).   

 Accordingly, legal precedent supports granting Defendant's motion to 

compel arbitration of Plaintiff's claims. 

 G.  Dismissal Of Plaintiff's Claims is Proper. 

 When a court determines that all the claims in the cause of action are to be 

submitted to arbitration, it may dismiss, rather than stay the action, because 

"staying the action will serve no purpose".  Alford v. Dean Witter Reynolds, Inc., 

975 F.2d 1161, 1164 (5th Cir. 1992); G. Reynolds Sims & Assoc., supra. 

 Here, if this Court grants Defendant's motion to compel arbitration, staying 

this action would serve no purpose.  For this reason, Defendant respectfully 

requests that this Court dismiss Plaintiff's claims. 

II. PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED UNDER THE 
DOCTRINE OF FORUM NON CONVENIENS. 

 
  In the Loan Agreement, Plaintiff agreed that the only proper forum for in-

court disputes is the Cheyenne River Sioux Tribal Court (Exhibit A, Loan 

Agreement, p. 1).  As the Supreme Court recently decided, "the appropriate way to 

enforce a forum-selection clause pointing to a state or foreign forum is through the 

doctrine of forum non conveniens."  Atlantic Marine Construction Co., Inc. v. U.S. 

District Court for Western District of Texas, 134 S. Ct. 568, 580, 187 L. Ed. 2d 

487 (2013).  
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 When the parties have to a valid forum-selection clause, a district court 

should ordinarily transfer the case to the forum specified in that clause.  Atlantic 

Marine, supra, at 581.  Only under extraordinary circumstances should a motion to 

transfer the case to the forum specified in the forum-selection clause be denied.  Id.  

The "enforcement of valid forum-selection clauses, bargained for by the parties, 

protects their legitimate expectations and furthers vital interests of the justice 

system."  Id. 

 When a plaintiff agrees by contract to bring suit only in a specified forum, 

the plaintiff has effectively exercised its "venue privilege" before a dispute arises.  

Atlantic Marine, supra, at 582.  "Only that initial choice deserves deference, and 

the plaintiff must bear the burden of showing why the court should not transfer the 

case to the forum to which the parties agreed."  Id.   

 "When parties agree to a forum-selection clause, they waive the right to 

challenge the preselected forum as inconvenient or less convenient for themselves 

or their witnesses, or for their pursuit of the litigation." Id.  Instead, the plaintiff 

must show that the interests of the public weigh against enforcing the forum-

selection clause.  (Emphasis added).  Id.  Public-interest factors may include "the 

administrative difficulties flowing from court congestion; the local interest in 

having localized controversies decided at home; [and] the interest in having the 

trial of a diversity case in a forum that is at home with the law."  Id.  The Supreme 
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Court has recognized that these public-interest factors "will rarely defeat" a forum 

non conveniens motion.1  The practical result is that forum-selection clauses should 

control except in unusual cases.  Id. 

 There is nothing unusual or exceptional about the circumstances of this case.  

Plaintiff agreed that any non-arbitratable dispute would be litigated exclusively in 

the courts of the Cheyenne River Sioux Tribal Court: 

This Loan Agreement is subject solely to the exclusive 
laws and jurisdiction of the Cheyenne River Sioux 
Tribe, Cheyenne River Indian Reservation.  By 
executing this Loan Agreement, you, the borrower, 
hereby acknowledge and consent to be bound to the 
terms of this Loan Agreement, consent to the sole subject 
matter and personal jurisdiction of the Cheyenne River 
Sioux Tribal Court, and that no other state or federal law 
or regulation shall apply to this Loan Agreement, its 
enforcement or interpretation. 

 
(Exhibit A, Loan Agreement, p. 1).   
 
 Any interest this Court may have in deciding this matter must necessarily be 

overshadowed by Plaintiff's election to sue in the courts of the Cheyenne River 

Sioux Tribal Court.  Plaintiff cannot meet his burden to show that the interest of 

the public invalidates the forum-selection clause agreed to by Plaintiff in the Loan 

Agreement.  This Court would suffer no administrative difficulties in dismissing 

                                                 
1 Although the forum-selection clause in Atlantic Marine pointed to a federal forum and 

involved transfer motions under 28 U.S.C. § 1404, the principles articulated by the Supreme 
Court apply equally to motions to dismiss for forum non conveniens whenever the forum 
selection clause points to a non-federal forum.  Atlantic Marine, 583. 
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the Complaint.  Therefore, if this Court does not grant Delbert Services 

Corporation's Motion to Dismiss and Compel Arbitration, Plaintiff's Complaint 

should be dismissed under the doctrine of forum non conveniens. 

RELIEF REQUESTED 
 
 Defendant Delbert Services Corporation respectfully requests that this 

Honorable Court compel Plaintiff to pursue all claims in arbitration and dismiss 

Plaintiff's claims.  In the alternative, Plaintiff's Complaint should be dismissed 

under the doctrine of forum non conveniens. 

 
      Respectfully submitted, 
 
      VARNUM LLP 
      Attorneys for Defendant 
 
 
Dated:  May 9, 2014    By__/s/ Randall J. Groendyk___________ 
       Randall J. Groendyk (P37196) 
      BUSINESS ADDRESS & TELEPHONE: 
       Bridgewater Place 
       P.O. Box 352 
       Grand Rapids, MI 49501-0352 
       (616) 336-6000 
       rjgroendyk@varnumlaw.com 
 
8180373_1.DOCX 
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that on May 9, 2014, a true and correct copy of the 

following document: 
 

 Motion to Dismiss and Compel Arbitration  
Brief in Support of Motion to Dismiss and Compel Arbitration  

 
was electronically filed with the Clerk of the Court filing with the Court's ECF 
electronic filing system which will send a copy to electronically to the following: 
 

Gary Nitzkin 
Nitzkin and Associates 
22142 W. Nine Mile Road 
Southfield, Michigan 48033 
gary@micreditlawyer.com 

 
      

          /s/ Randall J. Groendyk  
 Randall J. Groendyk (P37196) 
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