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INTRODUCTION

This case concerns the July 30, 2012 Decision @2D&cision”) by the Department of
the Interior (“Department” or “DOI”) to acquire R0acres in Tahlequah, Oklahoma (the
“Parcel”) in trust for the federally chartered coration of the United Keetoowah Band of
Cherokee Indians in Oklahoma (“UKB Corporation”jydato allow gaming, which has been
ongoing there by the United Keetoowah Band of Ckedndians in Oklahoma (“UKB”) since
1986. Plaintiffs Cherokee Nation of Oklahoma (“CNl@nd Cherokee Nation Entertainment,
LLC challenge the 2012 Decision under the APA asdeontrary to law and arbitrary and
capricious: Contrary to Plaintiffs’ view, as the AssistantcBgary for Indian Affairs (“ASIA”)
was well aware, the 2012 Decision simply allows tfederally recognized Indian tribes to
govern their respective members on their respetdivds. [AR 17-26].

Plaintiffs parrot an oversimplified version of angplex history, which spans over two
hundred years, in a way that mocks the ASIA’s ptisire to correct an historic wrong at a time
and in a manner that neither abrogates nor contptidaeaty obligations with either Indian tribe
or their respective members. Further, the 2012dbmet together with the substantive decisions
from June 24, 2009 on that are embodied withirhanors treaty obligations by ending their
misapplication and allowing people, who live togetpbeaceably in a very small community, to

govern themselves on their respective lands. [AR®A,73586-3590, 3631-3643, 5106-5109].

! Plaintiffs have also requested a declaratory juddras to certain issues. PIfs’ Br. at 47-48. As a
initial matter, the Court must have an independsodrce of jurisdiction in order to render
declaratory judgment in an APA case, and Plaintiise cited none. Se&kelly Oil Co. v. Phillips
Petroleum Cq.339 U.S. 667, 671, 70 S. Ct. 876, 879, 94 L. H@4 (1950); See alsé U.S.C. §
703. Moreover, as discussed below, many of theesn which Plaintiffs seek a declaratory
judgment were not part of the 2012 Decision and raoe properly before the Court. To award
declaratory relief upon such non-justiciable clainmild violate Article III's prohibition of advisgr
opinions. _SeéAshwander v. Tennessee Valley Autharig®7 U.S. 288, 325, 56 S. Ct. 466, 473
(1936).
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HISTORICAL BACKGROUND

A. Complex Treaty History of the Cherokee
At the time of original European settlement, theefdkee lived, sans centralized

government, in the southeastern portion of the édh#tates._ United States v. Old Settlér3

U.S. 427, 434, 13 S. Ct. 650, 654 (1893). By tadyel800s, the Cherokee had split into two
groups: those who embraced Euro-American civiloratand those who wished to maintain a
traditional Cherokee lifestyle. SE&®EATY wWITH THE CHEROKEE, July 8, 1817, 7 Stat. 156. In
1817, the traditional Cherokee group, labeled a&s“Western Cherokees” or “Old Settlers,”
entered into a treaty with the United States incolwhihe United States ceded lands on the
Arkansas and White Rivers to the group in exchdngea portion of the lands they occupied in

the East._Seml. at Articles 1, 2 and 5; see alddnited States v. ‘Old Settlér448 U.S. 429, 13

S. Ct. 650, 651, 37 L. Ed. 509 (1893). The Chezekeho remained in the East were known as

the “Eastern Cherokees.” United States v. Cherdda®n 202 U.S. 101, 129, 26 S. Ct. 588,

600 (1906). The 1817 Treaty was the first offic@tognition of these two groups as separate
but related nations, stating: “that the treatiesctodore between the Cherokee nation and the
United States are to continue in full force withth partsof the nation, andoth partsthereof
entitled to all the immunities and privilege whitie old nation enjoyed under the aforesaid
treaties . . ..” REATY WITH THE CHEROKEE, July 8, 1817, 7 Stat. 156 (emphasis added).

In 1828, the Western Cherokees entered into aytwithh the United States to move even
further west, away from encroaching white settles®ePreamble, REATY WITH THE WESTERN

CHEROKEE, May 6, 1828, 7 Stat. 311. The 1828 Treaty gaaibe Western Cherokees seven
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million acres of land and guaranteed “a perpetudleg West, and a free unmolested use of all
the Country lying West of the Western boundary.” . Id. at Article 22

During the early 1830s, pressure from the southeasstates that encompassed the
original Cherokee homeland on the United Statesvict the Eastern Cherokees and extinguish
Indian title to all lands within those states résdlin the REATY OF NEwW ECHOTA. See
Preamble, REATY wITH THE CHEROKEE (TREATY OF NEw ECHOTA), Dec. 29, 1835, 7 Stat. 478.
The Treaty of New Echota required the Eastern (tem® to cede all remaining Cherokee lands
in the east and provided for their removal to tired then held by the Western Cherokeée&3ee
Articles 1, 2, and 16,REATY OFNEW ECHOTA.

Forcing the Eastern Cherokees onto land guarambeth@ Western Cherokees resulted in

a political struggle that has persisted to predaegt SeeCherokee Nation v. United Statd904

WL 872, *16. The United States attempted to resohese disputes through the Treaty of 1846,
which reaffirmed that both parts of the Cherokedidtawere one body politic and made the
Eastern and Western Cherokees, together, partyettetms of the 1835 Treaty. Seeamble,
TREATY WITH THE CHEROKEE Aug. 6, 1846, 9 Stat. 871, and Art. 2. The 18A&aty
emphasized that the lands of the “Cherokee Natieere to be held in common for all Cherokee

people. _Id.at Art. 1. Notwithstanding the 1846 Treaty’'s imttéo unify, tensions persisted, as

> In 1833, the Western Cherokees and the UnitedeStantered a treaty “to be considered
supplementary” to the 1828 Treaty, again conveyagen million acres of land and a perpetual
outlet west while somewhat shifting the 1828 boupdaSeeArticles 1, 5, REATY WITH THE
WESTERN CHEROKEE, Feb. 14, 1833, 7 Stat. 414. The 1828 and 1838i&s represent the initial
reservation and guarantee of these lands to theokdwe people.

% The Treaty of New Echota provided that the laretded to the Cherokees by the 1828, 1833, and
1835 Treaties, “shall all be included in one patergcuted to the Cherokee Nation of Indians . . .
SeeArticle 3, TREATY OF NEwW ECHOTA, Dec. 29, 1835, 7 Stat. 478. The Western Chesébgected

to the Treaty, stating that the signers were nohaired representatives of the whole Cherokee
people. _SeéNestern or Old Settler Cherokees v. United Sta82s Ct. Cl. 566, 570 (1936).
Regardless of the protests, the Eastern Cherokee meenoved onto the lands of the Western
Cherokees. _See, e.@®Id Settlers 148 U.S. 428. (describing forced military remowdlEastern
Cherokees).
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the traditional Western Cherokees (the minoritytita) were forced to live under a government

dominated by the non-traditional Eastern Cherokegonty. SeeCherokee Nation v. United

States 1904 WL 872, *16.

B. The Keetoowah Society

Organized by traditional Western Cherokees who#ereuwas long endangered by non-
Indian encroachment and who faced a new threat ftben impending Civil War, the
“Keetoowah Society” was formed in 1859. [AR 1546]in their 1859 Constitution, the
Keetoowah pledged to honor their traditional cw@tuto maintain relations with the United
States, and to preserve a separate identity frarEtstern Cherokee majority. EKTOOWAH
ConsT. of 1859, attached as Ex. 1, pursuantCvR7.2(d). Following the Civil War, the United
States entered into another treaty with the Cherd¥ation. _SedREATY WITH THE CHEROKEE,
July 27, 1866, 14 Stat. 799. The Treaty of 18Gfuired the Cherokee Nation to give back
certain lands that the Western Cherokee had retéiweugh the Treaty of 1828, and established
the final bounds of what is now known as the hist@herokee Reservation. Id.

In 1893 Congress passed the Indian Appropriatioh ok 1894. Indian Appropriation
Act 1894, ch. 206, 27 Stat. 612 (1893). This Aatharized a commission to negotiate
individual land allotments with members of the Fi@evilized Tribes, thereby reducing the
collective land holding of those entities. l@The Keetoowah Society opposed allotment because
its members believed that all lands occupied byGherokee people were “the common property
of the Cherokees who purchased them from the UrStates under the treaties of 1828, 1833,
and 183%and their descendants.” SeeResolution of the Keetoowah or Fullblood Cherokedgs
1 (Nov. 28, 1900), attached as Ex. 2, pursuant@oR7.2(d). In 1902, notwithstanding the

Keetoowah Society’'s objection, Congress enactedsl&mn requiring the allotment of
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Cherokee lands and terminating the Cherokee Ngiwernment as of March 4, 1906. Ses
of July 1, 1902, Pub. L. No. 57-241. Faced with thandated end of the Cherokee Nation
government, the Keetoowah Society, in 1905, adoptedw constitution and secured a federal
charter so they could continue to “provide a mdanshe protection of the rights and interest of
the Cherokee people in their lands and funds.” . SeeResolution No. 1, Constitution of the
Keetoowah Society, 1905; Certification of Incorgma of the Keetoowah Society, Sept. 30,
1905, attached as Exs. 3 and 4, respectively, patga LCvR7.2(d).
C. Federal Recognition of the UKB as an OIWA Band
In 1945, upon the recommendation of DOI Secretabg Aortas that the Keetoowah

Cherokees deserved federal recognition to “endi#eet Indians to secure any benefits, which
under the [OIWA], are available to other bands rdvess,” Congress formally recognized the
UKB as a Band under the Oklahoma Indian Welfare 86tU.S.C. 88 501, et seq. (“OIWA").
SeeAct of Aug. 10, 1946, Pub. L. No. 79-715, 60 S8t6 (with attached correspondence from
Secretary Fortas). Secretary Fortas further exgthi

The purpose of the bill is to recognize the Indiars belong to

the Keetoowah Society, as a separate band or aajam of the

Cherokee Indians, so that it may organize undeticge8 of the
[OIWA]

*k*%k
When legislation was pending in Congress in 1908i¢solve the
tribal governments of the Five Civilized TribesgetKeetoowahs
applied for and received a charter of incorporatibrough the
United States district court. The intention insthas in all courses
followed by the Keetoowah group, was that of kegpalive
Cherokee institutions and the tribal entity.

DOl recognized that the Keetoowah Cherokees’ &fftr organize were “indicative of a

general desire of a large number of the Cherokesplego join together in some kind of effort
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to protect the land®f members of the group, to try to do somethinguatiheeducation the
health of the neglected areas and, as then Chief of #etddwah Cherokees stated, to help the
Indian Service ‘to reach out and get to the Indiah® need help.” [AR 1609-1610] (quoting
Nov. 10, 1947 letter to W. Zimmerman, Jr., Actingn@nissioner of Indian Affairs, from W.O.
Roberts, Superintendent of the Department of theribr Office of Indian Affairs, Field
Service). DOI also recognized the benefit of hgvihe Keetoowah Cherokees lead the
organizational efforts of the whole Cherokee peoglaasmuch as the Keetoowah organization
has not only the benefit of law, but of severalrgezifort it, of course, would seem to me that we
should revive and bring up to date the Indiangrest in this organization.” [AR 1610] (quoting
Letter from W.C. Roberts, Superintendent MuskogetdFService, to William Zimmerman, Jr.,
Acting Commissioner of Indian Affairs (November 1®47)).
It was even suggested that the Cherokee tribe bsolded in the event that the

Keetoowah Cherokees organize:

| feel sure that this present Government organiEe@cutive

Committee of the Enrolled Cherokees will recommeéhnat the

Keetoowahs be recognized. |, for one, would bdingilto go a

step farther andecommend thathe present Executive group be

dissolved and the Keetoowah organization be the sole

representative with the Government of the Cherokeés

Oklahoma.

[AR 1611] (quoting Letter of W.W. Keeler to L. Gt Mar. 10, 1949].

* At the time, W.W. Keeler was Vice Chairman of theecutive Committee of the Cherokee Nation.
See[AR 1611] (quoting Letter from E.B. Pierce to W.Roberts, Mar. 21, 1949 urging Keetoowah
Cherokees participation in the Executive Commitie¢éhe Cherokee Nation “for after all, they are
full-blood Cherokees and are keenly interestedha development of any program calculated to
solve their problems”). W.W. Keeler later becammdétpal Chief of the Cherokee Nation and, as
such, recognized that the primary objective of Ex@cutive Committee of the Cherokee Nation
needed to focus on rehabilitating the full-bloode@ikees. [AR 1611] (citing Letter from W.W.
Keeler to Executive Committee of Cherokee Natia®).R28, 1950).
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The Secretary approved the UKB Constitution andaggl on May 8, 1950 and the UKB
ratified them on October 3, 1950. [AR 18]. Thd&3eerokees not enrolled or unable to enroll
with the UKB, but who desired to re-establish aimegof self-governance, re-organized and in
June 1976 adopted the Constitution of the CNO.th&sASIA recognized, the CNO is distinct
from the historic Cherokee Nation as, evidenced “bignificant political differences in
governmental organization between this historichl &d the CNO which render the CNO a
new political organization.” AR 508]°

It was never intended that the UKB would confljatjsdictionally or otherwise, with any
future organization of the Cherokee tribe:

With respect to your question as to what effect etextion of a

chief of the Keetoowahs would have on the positcoupied by

the principal Chief of the Cherokee Tribe, | do set that there

would be any necessary connection.
[AR 1612] (quoting Letter from W. Zimmerman to W.Roberts, Dec. 8, 1947). There is no
indication that the UKB organized under the impi@ssknowledge, or intention that doing so
would relinquish Keetoowah rights in the landstad former Cherokee reservation or their rights
as Cherokee Indians, given that its members woaldfbthe highest blood quantum. Nor is
there any evidence that, at the time of the UKB'sfal federal recognition, either the DOI or
Congress intended that such re-organization woeddlt in the forfeiture of its rights in the

lands of the former Cherokee reservation or ansaights as Cherokee Indians.

STANDARD OF REVIEW

® Plaintiffs are correct in their assertion thahaligh the ASIA withdrew his conclusion that that
UKB is a successor-in-interest, he did so only heeae concluded that it was unnecessary to render
a final agency decision and apparently to avoidracession to the UKB in unrelated pending breach
of trust cases, none of which is tantamount tonaimeiation of the correctness of the findings made
in 2009 by the ASIA, final agency decision or n@eePIfs’ Br. at 27-28; [AR 3249]; [AR 3256].
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Neither the Indian Reorganization Act, 25 U.S.C 488§, et seq. (“IRA”) nor the OIWA
provide for judicial review of agency decisions aedjng trust acquisitions. Given the
Secretary’s discretion to take land into trusttfoe benefit of Indian tribes, the proper standard
of review to apply in this case is the “contrarylaw” or “arbitrary and capricious” standard
under the APA. Se8& U.S.C. 8§ 701-706.

The United States Supreme Court has set forth gepenciples that federal courts are to
apply when undertaking APA review of an agency’sisien:

First, always, is the question whether Congressdivastly spoken to the precise

guestion at issue. If the intent of Congress iargléhat is the end of the matter;

for the court, as well as the agency, must givecotfto the unambiguously

expressed intent of Congress. If, however, thetadetermines Congress has not

directly addressed the precise question at iskeecdurt does not simply impose

its own construction on the statute, as would beessary in the absence of an

administrative interpretation. Rather, if the statis silent or ambiguous with

respect to the specific issue, the question forcinart is whether the agency's
answer is based on a permissible constructioneoététute.”

Chevron U.S.A. Inc. v. Natural Resources DefensenCib, Inc, 467 U.S. 837, 842—-843, 104 S.

Ct. 2778, 2781-2782, 81 L. Ed. 2d 694 (1984). Widetermining whether an agency’s
construction of a statute is permissible, a couilt ascertain whether it is “rational and

consistent with the statute.” NLRB v. Food & Conmnial Workers 484 U.S. 112, 123, 108 S.

Ct. 413, 421 (1987); se®soSullivan v. Everhart494 U.S. 83, 110 S. Ct. 960 (1990).

Federal courts “must accord considerable deferem@gencies interpreting ambiguities

in statutes that Congress has delegated to thesr"ddydro Res., Inc. v. EPA608 F.3d 1131,

1145 (10th Cir. 2010) (en banc), especially “wh@nagency's interpretation of a statute rests

upon its considered judgment, a product of its uaigxpertise.” Qwest Commc'n Int'l, Inc. v.

FCC 398 F.3d 1222, 1230 (10th Cir. 2005). Furthenew considering agency action made

pursuant to an agency’s own regulations, federaitsshould not “decide which among several
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competing interpretations best serves the regylapurpose,” but rather “give substantial

deference to an agency's interpretation of its awgulations.” _Morris v. U.S. Nuclear

Reqgulatory Comm'n598 F.3d 677, 684 (10th Cir. 2010). The agenaysrpretation will

control “unless ‘plainly erroneous or inconsistenth the regulation.” Plateau Mining Corp. v.

Fed. Mine Safety & Health Review Comm®19 F.3d 1176, 1192 (10th Cir. 2008) (quoting

Auer v. Robbins519 U.S. 452, 461, 117 S. Ct. 905, 911 (1997)).

“Arbitrary and capricious” review involves the I¢asnount of judicial scrutiny, short of
unreviewability, and requires “only that the Coudach the negative conclusion that the
agency'’s decision is not implausible under thewirstances; it need not confirm the decision in
any real sense.” As the Supreme Court has subtcsteted, “arbitrary and capricious” review is
deferential, and courts shall not vacate an agendgtision unless the agency has done one of
four things in making its decision:

[1] relied on factors which Congress had not ineghd to consider, [2] entirely
failed to consider an important aspect of the mobl[3] offered an explanation
for its decision that runs counter to the evidebetore the agency, or [4] is so
implausible that it could not be ascribed to aatiéhce in view or the product of

agency expertise.

Nat'l Assoc. of Home Builders v. Defenders of Wild] 551 U.S. 644, 658, 127 S. Ct. 2518,

2529-30, 168 L. Ed. 2d 467 (2007). Notwithstandimg four reasons listed above for vacating
an agency’s decision under the “arbitrary and capus” standard, a court nevertheless shall
“uphold a decision of less than ideal clarity iethgency’s path may reasonably be discerned.”

Id. (quoting_ Bowman Transportation, Inc. v. ArkansasBFreight System, Inc419 U.S. 281,

286, 95 S. Ct. 438, 42 L. Ed. 2d 447 (1974)).
ARGUMENT AND AUTHORITIES

THE ALLEGED PRECEDENT ON WHICH PLAINTIFFS RELY | S NOT
CONTROLLING.
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Plaintiffs’ repeatedly rely on a so-called longeliaf precedent that was allegedly ignored
in the 2012 Decision. However, this “precedent’nmither controlling nor as extensive as
represented. Following passage of the IRA and OJ]W& Keetoowah Society began seeking
the ability to reorganize under the OIWA. [AR 491%As a result of these efforts, the Acting
Solicitor issued a memorandum concluding that tleetBowah Society was not eligible to
organize under the OIWA because it allegedly baig a “cultural and mystical” relationship to
the ancient Keetoowah and lacked certain trait pblitical band. [AR 4915]. Despite DOI's
desire to administratively recognize the Keetoovesha band, the memorandum effectively
prevented it from doing so. Consequently, Secyefartas assisted the UKB in gaining formal
federal recognition as a separate and distinct Béu@herokee Indians, which was accomplished
pursuant to the Act of August 10, 1946, Pub. L. R®.715, 60 Stat. 976 (1946) (“1946 Act”).

In 1985, the UKB sought to acquire a parcel of lé&mchted within the bounds of the
historic Cherokee reservation in trust, and in &718ecision the Secretary declined the request
for lack of CNO'’s consent (“1987 Decision”). [AR@]. The 1987 Decision relied solely upon
the 1937 Solicitor's memorandum, which had beeressgued by the 1946 Act. [AR 450]. See
alsq 1946 Act. The 1987 Decision wé#se first and only Secretarial decision declining to
acquire land in trust for the UKB. In the early0B8, the UKB again sought to have land
acquired in trust on its behalf [AR 506], resultimga series of Secretarial determinations in
2009 and 2010 [AR 3234-3246; AR 3253-3257; and AR2@] that culminated in a regional

decision in 2011 approving the acquisition of 76eadn trust for the UKB Corporation (“2011

® This memorandum was based entirely upon a repefaped by anthropologist Charles Wisdom
[AR 4915]. The erroneous conclusions of this arvidual, which were accepted without question
by the Acting Solicitor and thereby forced upon @I, essentially buried the true history of the
Keetoowah people and are almost exclusively resplenfor the inequitable treatment of the UKB
since the late 1930s.

10
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Decision”) (currently on appeal to the IBIA) [AR 28-2186]. The 2012 Decision relies upon
the Secretary’s 2009 and 2010 Decisions. [AR 2Z)n certain overlapping issues, these
Decisions depart from the 1987 Decision. Howesach a departure does not subject the 2012

Decision to a more searching review. FCC v. Fobevision Stations, In¢556 U.S. 502, 514;

129 S. Ct. 1800, 1810 (2009) In this regard, ther&me Court has explained:

To be sure, the requirement that an agency prawdsoned explanation for its
action would ordinarily demand that it display awm@ss that iis changing
positions. An agency may not, for example, depamnn a prior policysub
silentio or simply disregard rules that are still on theks And of course the
agency must show that there are good reasonsdareilv policy. But it need not
demonstrate to a court’s satisfaction that the reams for the new policy are
better than the reasons for the old oneit suffices that the new policy is
permissible under the statute, that there are geadons for it, and that the
agency believes it to be better, which the conscrhange of course adequately
indicates.

Fox Television Stations, Inc556 U.S. at 515 (citations omitted) (emphasisedild The

2012 Decision addresses past policy and federa tas. [AR 17-18]. Relying on the
reasoning supplied in the 2009 and 2010 Decisitthies2012 Decision cites changes in law as
the basis for a change in Departmental policy, pnesiding “good reason” for the new policy.
[AR 17-26]. Aside from the lone 1987 Decision, tbag line of Departmental precedent that
exists is a series of decisions that, in adherémoairrent law, approve trust acquisitions for the
UKB and acknowledge the UKB'’s jurisdiction.

Plaintiffs also rely on three post-1987 court cdsas the District Court for the Northern
District of Oklahoma. As recognized by the Secngtthese cases (collectively, the “Buzzard
Cases”) do not control here. [AR 3234-3246 (“Bw tecisions she cites, . . . were both decided
before Congress passed section 476(g) and are basb@ Department’s view at that time that

CNO had exclusive jurisdiction.”)]. The first is ied Keetoowah Band v. Sec. of the Interior

No. 90-C-608-B (May 31, 1991) (“UKB v. Sé&k.in which the UKB sought APA review of the

11
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1987 Decision. The case never reached the mesitst avas dismissed for lack of an
indispensable party, the CNO, based upon CNO’srfcta the former Cherokee reservation as a
successor in interest to the Cherokee Tribe.” HH]. Because the court did not review the
merits of the 1987 Decision, it is clear that CN@@im that the court “agreed with DOI's then-
position that the subject lands of the ‘old’ ChexelReservation are under the jurisdiction of one
sovereign, the Cherokee Nation, not the UKB,” isabBrolute misrepresentation. $d&s’ Br. at

29.

Perhaps more importantly, the court acknowledged tiine CNO is the “new Cherokee
Nation,” who lays claim to the former Cherokee reagon “as a successor in interest to the
Cherokee Tribe.” [AR 463]. In other words, the @Moes not hold an interest in the historic
Cherokee Reservation by way of a treaty betweesnd the United States, but rather, as a
successor in interest to the “old” Cherokee Triblkeose 1866 Treaty created the reservation. By
the court’s own reasoning, the UKB, as either adisuccessor to the old Cherokee Tribe, or, as
explained in the 2012 Decision, as a tribe fornwath express congressional authorization, from
the Cherokee Nation, holds rights in the old Cheeoleservation coterminous to those of CNO.

The next allegedly violated precedential case ditgdPlaintiffs is_Buzzard v. Oklahoma

Tax Comm’n No. 90-C-848-B (N.D. Okla. Feb. 24, 1992)The very narrow issue in Buzzard
was whether certain lands owned in fee by the UkdBewocated in Indian Country. [AR 1259].
Ultimately, the court determined that neither af tivo statutes cited by the UKB (the 1946 Act
and the OIWA) established UKB fee lands as Indiaur@ry. [AR 1264]. The 2012 Decision
does not run afoul of the holding in this case,clihwas limited to the court’s determination that

neither the 1946 Act nor the OIWA expressly estdibh reservation for the UKB or expressly

" CNO, who the court described da]hother descendant of the old Cherokee tribe” appeared as
amicus.

12
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create a claim to the historic Cherokee reservat[@ir 1264]. The 2012 Decision does not rely
upon either of these statutes as creating a rasamvar the UKB or setting forth a UKB claim
to the historic reservation. Further, although Bardwas not an APA case, the court deferred to
DOI’s expertise in the subject matter by relyingtba findings of the 1987 Decision. [AR 1263-
1264]. The same deference to the agency is dge her

The final “precedential” case cited by PlaintifssUnited Keetoowah Band v. Mankiller

No. 92-C-585-B (N.D. Okla. Jan. 27, 1993), whiagke |lUKB v. Sec. never reached the merits
and was dismissed for lack of an indispensableyptdte CNO. The court concluded that its

previous decisions in UKB v. Seand Buzzardnandated a dismissal under Rule® 1R 530].

Accordingly, there are three Secretarial decisiaddressing the issue of a tribe other than the
CNO acquiring trust land within the former Cherokeservation: the 1987 Decision, which
declined to acquire trust land within the formere@ikee reservation for the UKB without
CNO'’s consent, and the 2010 and 2012 Decisions, totvhich approved trust acquisitions for
the UKB Corporation within the former Cherokee rgaéion without the consent of CNO. [AR
17-26, 450-452, 3253-3257]. A 2-to-1 split of dgens is certainly not demonstrative of a long
departmental history in favor of CNO on the isshefore the Court. For the reasons discussed
above, the same is true of the Buzz@ekes.

. THE STATUTORY AUTHORITY DETERMINATION IS NOT CO NTRARY TO
LAW.

8 Citing UKB v. Sec.and Buzzardthe court stated that it “has previously deteediin prior cases
that the Cherokee Nation’s sovereignty is preentit@mhat of the UKB in Cherokee Nation Indian
County.” [AR 528]. However, this determinationsuvaot made in either of the cited prior cases. As
discussed above, the court.in UKB v. Sgimply determined that the CNO laid claim to thenfer
Cherokee reservation and was therefore an indigpéngarty to the case, and in Buzzadhe court,
while noting that the Secretary had previously deteed that CNO had a superior claim to the
former Cherokee reservation, did not itself makis tiolding. Rather, the Buzzakiblding was
premised entirely on the court’s belief that theRJ#id not cite any statutory authority that exphess
established a reservation for the UKB or createdaam in the UKB to the former Cherokee
reservation.

13
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The Land Acquisition Regulations provide that trled may be acquired where a
statute(s) authorizes such acquisitions. 25 C.ER151.3 & 151.10 (a). The 2012 Decision
demonstrates compliance with this requirementgisection 3 of the OIWA as authorizing the
Secretary to acquire the Parcel in trust for theBUBorporation. [AR 22]. It is Plaintiffs’
burden to show that this decision is contrary ww.laMorris, 598 F.3d at 691. Despite the
narrow scope of review, Plaintiffs devote the fgsttion of their “statutory authority” argument
to impugning the ASIA’s character by alleging atetibr motive for employing his authority
under OIWA section 3. PIfs’ Br. at 15-17. Follogithis bizarre invective, Plaintiffs finally
assert that the ASIA’s statutory authority detemtion was contrary to law, arguing that the
Secretary’s determination is contrary to (i) thatste itself, (i) 25 C.F.R. 8§ 151.2 and 151.9,
and (iii) DOI's fee-to-trust handbook. PIfs’ Brt 47-22. CNO has failed to meet its burden.
The agency decision is not contrary to law.

A THE ASIA DID NOT CIRCUMVENT CARCIERI .

1. The ASIA Correctly Determined that Carcieri Does Not Apply to
OIWA Trust Acquisitions.

Central to much of Plaintiffs’ argument regardinige t ASIA’s statutory authority

determination is Plaintiffs’ contention that Carcie. Salazambars the Secretary from acquiring

land in trust for the UKB under the IRA. SE€arcieri v. Salazab55 U.S. 379, 129 S. Ct. 1058,

172 L. Ed. 2d 791 (2009). In Carciethe Court was asked “to interpret the statutdiyape

‘now under Federal jurisdiction’found in the IRA’s definitionf “Indians” at § 479._Carcieri

129 S.Ct. at 1061. The Court held that the term “now” referred1®@34, when the IRA was

® The IRA authorizes the Secretary “to acquire .any interest in land . . . for the purpose of
providing land for Indians.” 25 U.S.C. 8§ 465. TH®RA defines “Indians” as “persons of Indian
descent who are members of any recognized India@ mow under federal jurisdiction.” 25 U.S.C.
§ 479.

14
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enacted._ldat 1068. Thudor purposes of trust acquisitions under the JEArcierilimits the

Secretary’s authority to acquire land in trustrtbes that were under federal jurisdiction in 1934.
Id. at 1061, 1068.

The 2012 Decision is premised upon the SecretaytBority to acquire land in trust for
a tribal corporation under section 3 of the OIWAf the IRA. [AR 22]. In making the 2012
Decision, the ASIA considered the general appliggtof Carcierito trust acquisitions under the
OIWA, and correctly determined that, as a generatten, Carcieriwas not implicated by trust
acquisitions under the OIWA. [AR 21-22]. Becaube ASIA determined that OWIA trust
acquisitions are not limited by Carcieit was not necessary for the ASIA to determine
Carcierls specific impact on the UKB'’s ability to acquireist land under the IRA.

Plaintiffs’ argument that the ASIA relied on theMA, rather than the IRA, as a means
of circumventing_Carcieris premised upon Plaintiffs’ belief that the UKBasvnot “under
federal jurisdiction” for purposes of the IRA in32'° Plaintiffs assert that the ASIA knew that
“Carcieri makes clear that the UKB has no right to havddhd taken into trust under section 5
of the IRA[.]” PIfs’ Br. at 15-17. Plaintiffs’ gument is flawed in two respects. First, it
improperly conflates “under federal jurisdiction”itv “formal federal recognition,” and/or
“formal organization.** Nothing indicates that DOI has ever concluded tha UKB (or any
tribe for that matter) is ineligible for trust lamehder the IRA based solely upon the fact that the

tribe obtained formal federal recogniti@n that it formally organized under the OWHkter

19 The UKB was formally federally recognized as a @am 1946 and was formally re-organized
under the OIWA in 1950._SedKB Oct. 3, 1950 Constitution [AR 1749-1751] andr@orate
Charter [AR 1751-1758].

" This distinction was recognized by Justice Breyehis concurrence to the Supreme Court’s
opinion in_Caricieri where he acknowledged that “under federal jucisoi” included those tribes
that were counted by the DOI at the time of thedndReorganization Act in 1934 and those tribes
that were under federal jurisdiction but were &t DOI's 1934 list._Carcieri1l29 S. Ct. at 1069-
1070 (Breyer, S., concurring).
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1934. Rather, it is clear that the ASIA declineddach such a conclusion, opting instead to wait
“until the Department has developed a more commprgkie understanding of Carcieri. .”
before concluding, for the first time, that a tribrist be formally recognized or organized in
order to be subject to the jurisdiction of the f@dlgovernment for purposes of the IRA. [AR
3237].

Second, nothing indicates that the ASIA knew, ocdex@d, or determined Carcisri
impact on the UKB’specificability to acquire trust land under the IRA; swdnsideration was
unnecessary for the 2012 Decision. Plaintiffs wya DOI “briefing paper” that notes that the
2012 Decision and the 2011 Decision are the “fiosfind authority to acquire land in trust
pursuant to section 3 of the OIWA.” Based on thisguage, Plaintiffs assert thatlearly,
even the ASIA recognizes that the decision . .viades from established federal law, court
decisions, and the Department’s own policies agdlegions.” PIfs’ Br. at 15 (emphasis added).
But the mere fact that the 2011 and 2012 Decisigare the first to find such authority does not
render these decisions contrary to established [Ewere was nprecedent as to the Secretary’s
authority to acquire trust land under § 3 priothte 2011/2012 Decisions because the issue was
one of first impressiof That these decisions were the first of their kiloeés not axiomatically
mean that they are counter to precedent.

2. Plaintiffs Have Failed to Challenge the ASIA’'s _@rcieri
Determination.

Plaintiffs assume, without analysis, that Carciatiich concerned only the DOI’s ability
to acquire land under the IRA, also constrains [i@l’s authority under the OIWA. This
assumption is erroneous. The OIWA is a distinatusé with distinct language, purpose, and

history. Based upon this erroneous assumpticaintiffs argue that the 2012 Decision was

12 Additionally, neither _Carcierinor any other established authority has appliesl @arcieri
limitation specifically to the UKB.
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contrary to law because Carcibars the Secretary from taking land into trustthe UKB and,

by extension, the UKB Corporation. However, theegjion of whether_Carcierapplies
specifically to the UKB to bar the Secretary froogairing land in trust for the UKB (or UKB
Corporation) is altogether different from whethear€eri applies, generally, to OIWA trust
acquisitions. The ASIA, deciding only the lattprestion, correctly determined that the plainly
circumscribed issue and holding in Carcidoes not implicate his authority under the OIWA.
[AR 3253]. Based upon this determination, the ASlI4 not consider, and was not required to
consider, whether Carciems specifically applied to the UKB, would protibis acquisition of
land in trust for the UKB under the IRA or the UKErporation under the OIWA.

In an APA challenge, only those things actually sdared and decided by the agency

are subject to review. Sétoyl v. Babbitt 129 F.3d 1377, 1385-86 (10th Cir. 1997). Pl#mti

have asserted that the 2012 Decision is contratgvwobecause Carciebars trust acquisitions
for the UKB, but this issue was not decided by A8iA and is therefore not before the Court.

SeeBabbitt 129 F.3d at 1385-86. As to the Carcissue thawvasdecided by the ASIAi.e.,

that Carcieriis not implicated by trust acquisitions under DBVA, Plaintiffs have failed to

point to any law that requires the application afr&erito the OIWA, a statute not considered

by the Supreme Court in that case. Indeed, Plsiitave failed to present any argument that the
ASIA’s determination, that Carciedoes not impact OIWA acquisitions, is contraryldov.
Because Plaintiffs failed to make this argumeniais been waived and may not be asserted for

the first time in their reply._ SelRural Water Dist. No. 5 of Wagoner Cnty. v. Citfy@owetg

No. 08-CV-252-JED-FHM, 2013 WL 2557607, at *7 (N.Okla. June 11, 2013) (holding that

argument and supporting evidence raised for thst fime in the reply brief were waived);
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Moody v. Okla. Dep't of Corr.879 F. Supp. 2d 1275, 1292 & n.102 (N.D. Oklal20

("[A]Jrguments raised in a reply brief are generallgived . . . .").
B. THE STATUTORY AUTHORITY DETERMINATION |S NOT CONTRARY TO THE
OIWA.

In 1936, two years after the enactment of the IRAngress enacted the OIWA.
Pursuant to section 3 of the OIWA, the Secretary nanvey to groups incorporated under the
OIWA *“any other rights or privileges secured toa@ganized Indian tribe under the [IRA].” 25
U.S.C. 8§ 503. This provision incorporates by refee and makes available to tribal
corporations under the OIWA the rights and privilegvailable to all tribes that organize under
the IRA. Ignoring the plain language of the statuPlaintiffs assert that OIWA section 3
authorizes to tribal corporatiommly those rights that would be available to the caapon’s
associated tribal governing entity under the IRAfs’ Br. at 18 (arguing that the OIWA “merely
grants tribal corporations the same rights asrtbhed themselves . . . .").

Under Plaintiffs’ reading of the statute, a righ&ttis not available to the UKB under the
IRA would likewise be unavailable under sectionf3he OIWA. Thus, Plaintiffs contend that
the UKB Corporation may receive trust land undeéiMBlisection 3 only if the UKB may receive
trust land under section 5 of the IRA. Plaintifien baldly assert that the UKB is not eligible for
trust land acquisitions under the IRA pursuant_ra@ri'® and based upon that assertion,
conclude that the UKB Corporation cannot claim thight under the OIWA. Plaintiffs’
argument requires the Court to read into sectiohtBe OIWA a requirement that is plainly not

present.

13 As discussed above, the ASIA did not decide whetfilowing Carcierj the UKB would be
eligible for trust land under the IRA. Consequgnthat question is not within the Court’'s APA
review of the 2012 Decision. Seabbitt 129 F.3d at 1385-86.
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The OIWA does not expressly or implicitly limit theghts available to tribal
corporations to only those rights the tribal cogimn’s associated governmental entity would be
entitled to under the IRA. Indeed, the OIWA is omMmguous in making available to tribal
corporations organized under the OIWA the sameectdtin of rights available generically to
“an organized Indian tribe under the [IRA].” 25 U.S&503 (emphasis added). Had Congress
intended to limit OIWA rights, as argued by PIdiisti the statute, rather than incorporating all
the rights of “an organized Indian tribe,” wouldnglly have incorporated only those rights
available to the incorporated group’s own tribavgmmental entity under the IRA.__See

Connecticut Nat. Bank v. Germaib03 U. S. 249, 254, 112 S. Ct. 1146, 1149 (198@jng that

“courts must presume that a legislature says itaate what it means and means in a statute
what it says there.”). Thus, the correct measdre/taat rights the Secretary is authorized to
convey to the UKB Corporation under the OIWA is,red Plaintiffs argue, determined by what
rights, if any, the UKB would be eligible to receiwere it organized under the IRA, but rather,
by what rights are available &mytribe that organizes under the IRA. 25 U.S.C08.5

The rights available to tribes organized under IRA include the right to trust land
acquisitions. 25 U.S.C. § 465. Because the rigtitust land acquisitions is available tan*
organized Indian tribe under the [IRA],” the rigktlikewise available to incorporated groups,
such as the UKB Corporation, under the OIWA. 2%.0. § 503. On this basis, the ASIA
correctly concluded that section 3 of the OIWA pd&g statutory authority for his acquisition of
the Parcel in trust for the UKB Corporation. [AR]2 Plaintiffs have not met their burden of

showing that the ASIA’s statutory authority detemation was contrary to the OIWA.

4 The UKB Defendants strenuously dispute Plaintifésintention that_Carcierprevents the
Secretary from acquiring land in trust for the UlB the UKB was “under federal jurisdiction” in
1934. However, because the 2012 Decision doeseroh this issue, it is not before the Court and is
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C. THE STATUTORY AUTHORITY DETERMINATION |S NOT CONTRARY TO THE
LAND ACQUISITION REGULATIONS.

1. The 2012 Decision Is Not Contrary to 25 C.F.R. £51.2(b).

Pursuant to the definitional section at 25 C.F.R158.2(b), an OIWA corporation is
considered a tribe “for purposes of acquisitionglenander the authority of 25 U.S.C. 88 488 &
489, or other statutory authority which specifically authmas trust acquisitions for such
corporations” 25 C.F.R. § 151.2(b) (emphasis added). Readitthe regulation language
that is not present, Plaintiffs assert that thell&gn “establish[es] the Department’s recognition
that a federally chartered tribal corporation maguare trust property only wheaxpressly
authorized by law.” PIfs’ Br. at 20. Plaintiffisen contend that the 2012 Decision is contrary to
the regulation because the statute relied upom®yASIA as authority for the acquisition, does
not “expressly” authorize trust acquisitions fol@A corporations. PIfs’ Br. at 19. However,
the regulation does not require that the statutepréssly” authorize such trust acquisitions.
Rather, the regulation requires statutory authahy “specifically” authorizes such acquisitions.
25 C.F.R. 8 151.2(b). The ASIA correctly concludduat the OIWA provides such
authorization. 25 U.S.C. § 503.

As discussed above, section 3 of the OIWA, gramtgibal corporations all rights and
privileges granted to “an organized Indian tribelemthe IRA.” 25 U.S.C. § 503. Congress’
incorporation of all IRA rights and privileges intike OIWA by reference, rather than through a
complete re-listing of those rights and privileges,in no way inconsistent with a grant of
specific authority. Indeed, the statute specifjcalithorizes the Secretary to convey to a tribal
corporation any right or privilege available tariédé under the IRA._Id.Thus, although the right

to trust land acquisitions is not individually istéd in OIWA § 3, the specific authority granted

not a proper subject of argument by either Pldsof Defendants. Segabbitt 129 F.3d at 1385-
86.
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to the Secretary by OIWA § 3 to convey to tribafpmrations “any other rights or privileges
secured to an organized Indian tribe under the TIRAdeniably includes the right to have land
acquired in trust as found in section 5 of the IRA."

Plaintiffs may disagree with the ASIA’s interpratat of the regulatory definition, but
they cannot demonstrate that the interpretatiocorstrary to law. When considering agency
action made pursuant to the agency’s own regulstioourts defer to an agency’s interpretation

of its own regulations._Morrj$598 F.3d at 684. DOI’s interpretation contrdisniess ‘plainly

erroneous or inconsistent with the regulation.2e®l. DOI's interpretation of the phrase “other
statutory authority which specifically authorizesst acquisitions” to include 8§ 3 of the OIWA is
not plainly erroneous or inconsistent with the tagan. The ASIA’s description of the specific
authority under § 3 as implicit where the statubesdnot individually itemize the list of rights
the Secretary may convey, but nevertheless spaltyfigrants the authority to convey the right at
issue by incorporating that right by referencels anot plainly erroneous or inconsistent with
the regulation. As such, the determination istleatito substantial deference.

Finally, DOI’s interpretation of its regulation mot, as Plaintiffs claim, a departure from
a prior interpretation of a statute that it is get with implementing. PIfs’ Br. at 20. Notably,
Plaintiffs cite no prior interpretation from whiddOIl has allegedly departed. Nor can they:
Because this was a matter of first impressiorttieragency, there is no prior interpretation from
which the agency could depart. When addressingt#éemof first impression, the agency must,
as it did here, lawfully use its expertise to makeasoned decision.

2. The 2012 Decision Is Not Contrary to 25 C.F.R. £51.9.

15 Indeed, Plaintiffs do not disagree that the righihave land acquired in trust is provided by secti
5 of the IRA, nor do Plaintiffs disagree that tights and privileges available under section 3hef t
OIWA are the same as those available under sebtamfithe IRA. PIfs’ Br. At 19. Notwithstanding
this acknowledgment, Plaintiffs argue that sect®rof the OIWA does not comport with the
regulation because it does not “expressly” autleadtiast acquisitions.
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The process to have land acquired in trust begitis tive filing of a written application
with the Secretary. 25 C.F.R. 8§ 151.9 (providihgtta “Tribe desiring to acquire land in trust
shall file a written request for approval of suaguaisition with the Secretary.”). In 2006, the
UKB filed such a request with the Secretary seekinbave the Parcel acquired in trust for the
UKB. [AR 1650-1661]. In 2011, the UKB and the UKBrporation jointly filed the Amended
Application, requesting that the Parcel be placetiust for the UKB pursuant to section 5 of the
IRA, or in the alternative, for the UKB Corporatiamder section 3 of the OIWA. [AR 3048-
3060].

Arguing form over substance, Plaintiffs assert tinat 2012 Decision is contrary to 25
C.F.R. § 151.9 “[bJecause the UKB and UKB Corpanatare separate and distinct entifies
[and] the ASIA should have required that the UKBrwation submit the application for
acceptance of the land into trust for its benefielfs’ Br. at 22. While Defendants disagree that
the regulation prohibits the ASIA from consideriag application submitted solely by a tribe
requesting the placement of land in trust for @defrally-chartered corporation (and Plaintiffs
have pointed to none), this is not an issue theAA®Id to address nor is it an issue before the
Court. SeeBabbitt 129 F.3d at 1385-86. The Amended Application matssubmitted solely by
the UKB. [AR 3049].

In arguing that the ASIA should have required thiiBUCorporation to submit the

application, Plaintiffs erroneously contend tha¢ #f'mended Application was submitted solely

18 Plaintiffs cite numerous authorities for the prsition that a tribe and its federally-chartered
corporation are separate entities: a propositiath wihich the UKB Defendants do not disagree.
However, none of these cases suggest that the ntittee cannot or do not act jointly, especially
when, as here, the tribe and its corporation avemed by the same group of elected officials. See
PIfs’ Br. at 21, n. 27 (citing Okla. Ex rel. OklaX Comm’n v. Thlopthlocco Tribal Tow839 P.2d
180, 183 (Okla. 1992). Indeed, the cases recoghaethe distinction is often so fine that it is
difficult to discern with which entity a party wdgaling. _Id

22



Case 4:12-cv-00493-GKF-TLW Document 136 Filed in USDC ND/OK on 01/03/14 Page 34 of 57

by the UKB. PIfs’ Br. at 22 (“The UKB, not the UKEorporation, submitted the trust
application for both tracts.”). However, the AmeddApplication, beginning thusly, plainly
demonstrates that it was submitted jointly by théBland UKB Corporation:

Dear Acting Director Head:

On behalf of the United Keetoowah Band of Cherokekans in Oklahoma, a

federally recognized Indian Tribe, and the Unitegetbowah Band of Cherokee

Indians in Oklahoma, a federally-chartered corpornatthis letter amends the

April 12, 2006 application (“2006 Trust Applicatign . . .

[AR 3049]. The Resolution submitted with the Amedd Application further
demonstrates thmint action of the UKB and UKB Corporation; recitingaththe UKB is a
federally recognized Band of Indians, that the UlsBseparately organized under a Federal
Corporation Charter, and that the trust acquisiteguest is made in conformity with the UKB
Constitution and the UKB Charter, and finally, t®golving “to fulfill the aforesaid objectives
of its Constitution and Federal Charter . . .” the amended request for trust land. [AR 3069-
3070].

It is amply clear that the Amended Application wasd jointly by the UKB and the
UKB Corporation. Thus, even under Plaintiffs’ dyerestrictive interpretation of the regulation,
which would require the UKB Corporation to submit application, the regulation was not
violated and the ASIA did not act contrary to lavrinally, because Plaintiffs’ argument is
premised upon their apparent belief that the Amdn8eplication was submitted solely by the
UKB rather than by the UKB and UKB Corporation jiyn it is unknown whether Plaintiffs
would have argued that even a joint applicatiormdsatrary to 25 C.F.R. § 151.9. However,

having failed to raise this argument in their opgnbrief, Plaintiffs cannot raise it in their reply

SeeRural Water Dist. No. 5 of Wagoner Cnt2013 WL 2557607 at *7 (N.D. Okla. June 11,

2013); Moody 879 F. Supp. 2d at 1292 & n.102 (N.D. Okla. 2012 any event, such an
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argument would be the height of form over substaand would in no way be supported by the
language or the purpose of the regulation.

D. THE STATUTORY AUTHORITY DETERMINATION |S NOT CONTRARY TO DOI's
FEE-TO-TRUST HANDBOOK , WHICH ISNOT LAW.

Plaintiffs finally assert that the 2012 Decisioncntrary is the Department’s Fee-to-
Trust Handbook (“Handbook”). Plaintiffs’ argumesiffers from two obvious flaws. First, in
performing an APA review of an agency decisionpart may only reverse the decision if the
plaintiff demonstrates that the decision is “contr law.” 5 U.S.C. § 706 (2). The Handbook
is not law. To have the “force and effect of laan agency handbook must” (1) prescribe
substantive rules-rot interpretive rules, general statements of policyrales of agency
organization, procedure or practice—and, (2) caonfdo certain procedural requirements”
including promulgation “pursuant to a specific gtaty grant of authority and in conformance

with the procedural requirements imposed by Corsgire®/estern Radio Services Company, Inc

v. Espy 79 F.3d 896, 901 (9th Cir. 1996); see &lsa Christi Reg'l Med. Ctr., Inc. v. Leavitt

509 F.3d 1259, 1271-72 (10th Cir. 2007). The Haodtbdoes not have the force and effect of
law because it merely “describes Bureaus of IndMiairs (BIA) standard procedures” for
processing fee-to-trust applications. [AR 4987-88]

The second flaw in Plaintiffs’ argument that thel2Mecision is “contrary to law,” as
established in the Handbook, is the same as tleusked in section 1I(c)(2) abovee(
Plaintiffs’ erroneous contention that the Amendeppkcation was filed solely by the UKB).
Defendants disagree that the Handbook prohibitsAS&A from considering an application
submitted solely by a tribe requesting the placanoértiand in trust for its federally-chartered
corporation; however, this is not an issue the A& to address nor is it an issue before the

Court because the Amended Application was not stibdhsolely by the UKB. [AR 3049].
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Further, the Handbook demonstrates that jointlynsttbd applications are contemplated. [AR
4987-88] (stating that fee-to-trust applicationssmuaontain “Identification of applicant(s)”).
However, having failed to argue in their openingbthat consideration of a joint application is

contrary to the Handbook, Plaintiffs cannot ratse their reply. _Se®&ural Water Dist. No. 5 of

Wagoner Cnty.2013 WL 2557607 at *7 (N.D. Okla. June 11, 2013).

.  THE “‘FORMER RESERVATION” DETERMINATION WAS NEI THER
CONTRARY TO LAW NOR ARBITRARY AND CAPRICIOUS.

A. THE 2012 DEecISION Is NOoT CONTRARY TO IGRA’S REQUIREMENTS FOR
TRIBAL GAMING ON TRUST LANDS ACQUIRED AFTER OCTOBER 17,1988.

Section 2719 of IGRA limits tribal gaming on lankhged in trust after October 17, 1988.
25 U.S.C. § 2719. However, these limitationsndb apply if the tribe has no reservation, and
the land is in Oklahoma “within the boundaries bé tindian tribe’s former reservation, as
defined by the Secretary . . . .” 25 U.S.C. 8 2{@f2)(A)(i). As distinct from defining the
boundaries of a specific tribe’s former reservatitne term “former reservation” has been
defined generally as the “last reservation that estsblished by treaty, Executive Order, or
Secretarial for an Oklahoma tribe.” 25 C.F.R. .29 For purposes of the UKB conducting
gaming on the Parcel, the ASIA determined that IGRA2719 limitations do not apply because
the Parcel is as required by 8§ 292.2located witlie bounds of the historic Cherokee
reservation, established by the Treaty of 1866,clwhs shared by the UKB and CNO (the

“Former Reservation Determination*). [AR 18].

17 Contrary to Plaintiffs’ erroneous assumption, thB is not avoiding more stringent special
requirements for taking land into trust for gampposes._SeBIfs’ Br., at 23. Plaintiffs would
have the UKB forever trapped in no-mans land bggating it without status under IGRA contrary
to the intention of the special Oklahoma rule that State would not be left without some regulation
regarding where gaming could occur vis-a-vis wh@kéahoma tribes are known to live. Indeed, as
a 1986 Senate Report remarked about 25 U.S.C. § @9{1)(A), that section "treats Oklahoma
tribes the same as all other Indian tribes." Sh.R&. 99-493, at 10 (1986). Consistent with the
purpose of IGRA, then, the most appropriate ganoegtions for the UKB would be, for example,
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Plaintiffs argue that the ASIA’'s Former ReservatiDetermination is contrary to 25
U.S.C. § 2719 (a)(2)(A)(i) and 25 C.F.R. § 2922As to the former, Plaintiffs contend that
IGRA does not provide any discretion to the ASIAd&termine whether land is within a tribe’s
“former reservation.” According to Plaintiffs, th&tatute simply authorizes the Secretary to
generally define the term “former reservation,” amecause the term has been defined, the
Secretary has no further discretion. $#8’ Br. at 24. As an initial matter, Plaingfargument
is illogical considering that the Secretary doetneguire specific authorization from Congress

to define a term in a statute the agency is changédimplementing® Cf. Knebel v. Hein429

U.S. 288, 293, 97 S. Ct. 549, 552-53, 50 L. Ed.488 (1977) (allowing the Secretary of
Agriculture to define terms by regulation, evenhasilit specific statutory authority to provide
such term definitions). Furthermore, Plaintiffaterpretation of the statute is too narrow and
contrary to the statute’s delegation of authoritythe Secretary to define the boundaries of
specific tribal gaming applicants’ reservation bdanes. 25 U.S.C. § 2719 (a)(2)(A)(i)
(Secretary may define “the boundariestibé Indian tribe’s former reservation”). Thus, the
statute provides the Secretary discretion to defiree determine) what lands are the former

reservation of the UKB for purposes of administgriGRA. However, because the Secretary

the 2.03-acre parcel, which is located within theBs traditional lands within Oklahoma. But.cf
PIfs’ Br. at 34 (confirming that Plaintiffs’ reaésue with UKB gaming is that it might bust a CNO
gaming monopoly); Idat 45 (agreeing that UKB should “have an equalodpity to acquire trust
lands”); [AR 3627 (conceding that, “as an abstmoposition of law” perhaps the UKB can acquire
off-reservation land for gaming purposes)].

18 To support their argument, Plaintiffs rely in pam the Court’s findings at the Preliminary
Injunction hearings of August 9 and August 12, 26®wever, the Court specifically cautioned the
parties to "[b]Jear in mind [the preliminary injurat holding] is not a final holding, but | am
concluding this for purposes of deciding the likebd of success on the merits and obviously its no
a final decision of this court." Doc. 92, at 1125.117-20.

19 Indeed, at least one federal court has confirrhatl the Secretary has the authority to make the
“former reservation” determination. SAeache Tribe of OK v. United StateSIV.04 1184 R, 2007
WL 2071874 (W.D. Okla. 2007) (stating that the $&mry could not curtalil its role under IGRA by
refusing to acknowledge itutyto make the “former reservation” determination).
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has promulgated a regulatiagenerally defining the term “former reservation,” the ASIA’s
specific determination of the UKB’s former resergat must not be inconsistent with the
regulation. The Former Reservation Determinatisnnot inconsistent with the general
regulatory definition.

Plaintiffs assert that, contrary to law, the ASIMegedly “bypassed” the “former
reservation” definition in 25 C.F.R. § 292.2, amstead adopted a case-by-case approach to
defining the term that is inconsistent with theulagon. SedPIfs’ Br. at 23-24. What Plaintiffs
appear to misunderstand, fundamentally, is thalABEA did not purport to abolish and rewrite
25 C.F.R. § 292.2; rather, he applied the regulatihile acknowledging the regulation’s
ambiguity as applied to this case. [AR 20-21].rd@ant to 25 C.F.R. § 292.2, the term “former
reservation” is defined generally as the “last resgon that was established by treaty, Executive
Order, or Secretarial for an Oklahoma tribe.” HA®A found this regulatory definition satisfied
through his application of the highly unique fapt®sented, noting that the UKB is a Band
comprised of Cherokee Indians, which was reorgan@el separately recognized by Congress
and DOI, with a tribal headquarters in the samentevhere the Parcel is located. [AR 2021].
The ASIA further explained that “[t]here is no qties that the UKB occupied the former
Cherokee reservation nor that the Keetoowah SoofeBklahoma Cherokees was formed out of
the Cherokee Nation of Oklahoma.” Id.

According to the ASIA, these facts precluded a $enfppack and white application of the
former reservation definition because neither IGiA regulations implementing IGRA address
the situation presentede. “whether two federally recognized tribes, one dfieh was formed
under express congressional authorization fromcttieens of the other, can share the same

former reservation for purposes of qualifying fbe tformer reservation’ exception.” [AR 20].
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Consequently, the ASIA employed agency expertisk @iacretion to find that the UKB and
CNO share the former Cherokee reservation estadiglirsuant to the Treaty of 1866 for the
historic Cherokee Nation and to determine that 26eU.S.C. 8§ 2719 (a)(2)(A)(i) exception
applies to such a situation. This determinatiohictv involved the interpretation of a statute the
agency is charged with implementing and the agenayvn regulation, is entitled to

“considerable deference,” is not plainly erronearsj should be upheld. Hydro Res., 1608

F.3d at 1145; Qwest Commc'n Int'l, In898 F.3d at 1230; Morri$98 F.3d at 684.

B. THE 2012 DEecCISION |s NOT CONTRARY TO IGRA’S “I NDIAN LANDS” AND
TRIBAL JURISDICTION REQUIREMENTS.

The NIGC has already opined thacausethe 2.03-acre parcel is not held in trust, the
UKB does not currently exercise the requisite glidgson over the Parcel for it to qualify as
“Indian lands” under IGRA? [AR 5094]. The UKB has never wavered in its dig@ment on
that point but does rely upon the view held joiriilythe NIGC and the DOI that once the lands
are taken into trust, the jurisdictional issue Wil resolved._1d.The 2012 Decision cannot be
inconsistent with IGRA’s jurisdiction requiremertitit is precisely the 2012 Decision that will
satisfy IGRA’s jurisdiction requirement. CNO’s argent to the contrary is circular, confused,
and fails as a result.

Plaintiffs also contend that the otherwise unrdwmiale fact that neither the UKB
Constitution nor the UKB Corporation Charter congaispecific magic words of territorial
jurisdiction establishes that the UKB does not hpwvisdiction. SeePIfs’ Br. at 9. Plaintiffs

impliedly give false significance to specific pheaslike “Territorial Jurisdiction” in tribal

21t is not CNO, but instead the federal governnteat may exert some measure of power over the
UKB. Seeg e.g.,_United States v. Lara41 U.S. 193, 200, 124 S. Ct. 1628, 1633, 158d..2d 420
(2004)(“the Constitution grants Congress broad germowers to legislate in respect to Indian trjibes
powers that we have consistently described as gpljeand exclusive.”). It matters not, then,
whether CNO’s laws authorize UKB action.
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constitutions when highlighting the absence of daciguage in UKB’s Constitution, but cite to
no law or case that requires such language. Iee Indeed, several OIWA tribes have land in
trust on their behalf despite their respective tartgns having no provisions that specifically
address territorial jurisdictioff. Moreover, as with the UKB'’s Constitution, thialdpthlocco
Tribal Town’s Constitution contains an Article éitl “Headquarters,” which is the sole reference
to the tribe’s geographical location. SB& OPTHLOCCOTRIBAL TOWN, CONST. art. 3, attached
as Ex. 9, pursuant to LCvR7.2(d). Thlopthloccd@tiTown nevertheless has land held in trust
on its behalf. [AR 513]. Finally, the Governing$dlutions of the Wichita and Affiliated Bands
and the Quapaw Tribe, both federally-recognizetietsi that have specifically declined to
organize under a Constitution, contain no languggeifically referencing the tribe’s capacity
as beneficiary to trust land. S&ev. Res. of Wichita and Affiliated Bands (199@pv. Res. of
the Quapaw Tribe (1957), attached as Exs. 10 andekpectively, pursuant to LCvR7.2(d).
Nevertheless, the United States holds land in tadtehalf of the Wichita and Affiliated Bands
and the Quapaw, and the tribes exercise severat@spf jurisdiction over the land. [AR 513].
The UKB Defendants have found no style guide tostiutional writing, let alone controlling
legal authority, that suggests such strict languagarding territorial jurisdiction is necessary.
Plaintiffs’ unsupported argument otherwise does demonstrate that the ASIA’s Former
Reservation Determination is contrary to law.

C. THE 2012 DecCISION IS NoOT CONTRARY TO ANY LAwW ESTABLISHED BY
CONTROLLING JUDICIAL PRECEDENT.

Plaintiffs argue that the Former Reservation Deieation is contrary to the Buzzard

Cases, and that the Court should apply its rateoaat ruling in Oklahoma v. Hohia012 WL

1 SeeSENECA-CAYUGA TRIBE OF OKLAHOMA CONST. (1937); QTAWA TRIBE OF OKLAHOMA CONST.
(1938); \DDO TRIBE OF OKLAHOMA CONST. (1938); Moboc TRiBE CONST. (1990), attached as Exs.
5-8, pursuant to LCvR7.2(d).
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2995044 (N.D. Okla. July 20, 2012) héfe. Plaintiffs seem to recognize that Oklahoma v.
Hobiais not controlling precedent to which the 2012 iBien can be adjudged “contrary” in the
context of an APA review, but nevertheless rais@ ian attempt to analogize the UKB to the
Kialegee Tribal Town (the “Kialegee”). Plaintiffginalogy fails to account for the legal and
historical distinctions between the two entiti€dfs’ Br. at 31-33.

Kialegee is one of several “tribal towns” that coreed political units within the historic
Creek Nation._Hobia2012 WL 2995044 at *7. The historic Creek Natwas a confederacy of
semi-autonomous tribal towns, each with its owntjgal organization and leadership. Harjo v.
Andrus 581 F.2d 949, 951 n.7 (D.C. Cir. 1978). Theatitowns would, from time to time,
convene as a National Council to attend to CreetloNaffairs and to take actions on behalf of
the entire Creek Nation. Felix Cohen, Handbookederal Indian Law, 84.04[2] (Nell Jessup et
al. eds., 2005). In political organizational tertmgal towns, such as Kialegee, formed the basic
Creek political unit while the Creek Nation repnatsel the tribal towns in foreign affairs, such as
treaty making, until the United States’ renderee t@ireek National Council functionally
irrelevant through the Act of June 28, 1898, 30.385, and the subsequent “Creek Agreement”

of 1901, Act of March 1, 1901, 31 Stat. 861. HarjKleppe 420 F.Supp. 1110, 1119-1122

(D.D.C. 1976).

Despite the Creek Nation’s role as a national jgalitbody that governed Kialegee until
the early twentieth century, traditional tribal tasvremained vital and began to achieve federal
recognition in the wake left by the Creek Natiodismantling in the early 1900s. Kialegee
organized under the OIWA. Hobia012 WL 2995044 at *1. Significantly the Kialegg own
constitution refers to itself as “one of the formsmveral Tribal Towns of the Creek Indian

Nation.” CONSTITUTION AND BYLAWS OF THE KIALEGEE TRIBAL TOWN, OKLAHOMA , PREAMBLE

22 Seesection |, supraaddressing Plaintiffs claim that the Buzz&aises are controlling precedent.
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(1941) , attached as Ex. 12, pursuant to LCvR7.2(djhe Muscogee (Creek) Nation
subsequently organized pursuant to the OIWA in 188 established itself as the political
successor-in-interest to the historic Creek Natiddobig 2012 WL 2995044 at *8. The
inherently subordinate political status of Kialegekative to the historic Creek Nation has since
complicated Kialegee's attempts to conduct gariing.

The historic and well documented political assaocratbetween Kialegee, the historic
Creek Nation, and the Muscogee (Creek) Nation stamdtark contrast to that of the UKB and
the CNO. Unlike Kialegee, which understood itgelfbe a political subset within the historic
Creek Nation, as is evidenced in its 1941 Conshiyitand did not seek separate political status
until the historic Creek Nation was rendered padilly obsolete by the United States, the UKB
was never a political entity that was politicallybservient to the historic Cherokee Nation. In
fact, the Keetoowah Cherokees first establishedrstdution in 1859 as an entity separate and
apart from the historic Cherokee Nation well befisedismantling by the United States at the
turn of the twentieth century. Sé. 1, Keetoowah Society Const., chap. 11, 8 ®@L8 The
Keetoowah Cherokees not only recognized that thenantling of the historic Cherokee Nation

was not applicable to it but followed suit by adogta new constitution and federal charter to

23 For the past several years, Kialegee has sougidmte a gaming facility on restricted fee lands
leased from the descendants of a Creek allottel,dfavhom are enrolled citizens of the Muscogee
(Creek) Nation. _Hobia, 2012 WL 2995044 at *The allotment in question was not made to a
Kialegee citizen or even to an individual who livedhin the geographic boundaries of the Kialegee
Tribal Town but is located seventy miles from Kgde’s headquarters in Wetumka. @n July 20,
2013, this Court granted an order to preliminagljoin the construction of Kialegee’s proposed
gaming facility and stated that, “[a]ll Creek trib®wns are subset groups or “bands” of the
Muscogee (Creek) Nation.” It 18 (citing 1 Op. Sol. On Indian Affait¥8, Solicitor's Opinion M-
27796 (Nov. 7, 1934). Importantly, this Court eafred from deciding whether Kialegee could
“share jurisdiction with the Muscogee (Creek) Natimver other restricted allotments which were
originally allotted to members of the Creek Natiwwho were also members of the Kialegee Tribal
Town.” Id. at 18.

31



Case 4:12-cv-00493-GKF-TLW Document 136 Filed in USDC ND/OK on 01/03/14 Page 43 of 57

ensure that it could assume the role of the histGherokee Nation. Sefct of July 1, 1902,
Pub. L. No. 57-241; Ex. 3, Resolution No. 1, Confthe Keetoowah Society, 1905.

Plaintiffs’ assertion that the Keetoowah Cherokaes legally analogous to a Creek
tribal town, which, by definition, is a politicaktibset” of what is nhow the Muscogee (Creek)
Nation, not only fails to account for the organiaatof the historic Creek Nation but also the
tortured history that has resulted from the Keetowherokees intense desire to be separate
from the CNO. In any event, the question of whethe ASIA’'s Former Reservation
Determination is contrary to law is not implicateglHobia

D. APPLICATION OF THE INDIAN CANON OF CONSTRUCTION SHOULD BE
CoMMITTED TO DOV’ SDISCRETION.

Plaintiffs argue that the ASIA’s application ofetindian canon of construction was
arbitrary and capricious and contrary to law beeabhg Indian canon does not apply where, as

here, competing tribal interests are involvédSeePIfs’ Br. at 33. Plaintiffs cite State of Utah v.

Babbitt 53 F.3d 1145 (10th Cir. 1995) and Cherokee NatioBkla. v. Norton241 F. Supp. 2d.

1374 (N.D. Okla. 2002) and suggest that the cagmesent settled law on the matter. They do
not.
As recently as 2009, the Tenth Circuit reversedEhastern District of Oklahoma where

the latter held that Babbitiontrols and the Indian canon does not apply whenepeting tribal

interests are involved. Séited Keetoowah Band of Cherokee Indians of Odtah v. U.S.

Dep't of Hous. & Urban Dey567 F.3d 1235 (10th Cir. 2009) (reversing thedpwourt’s Jan. 9,

2008 decision). In that case, the UKB argued thatindian canon ought toverride agency

discretion. The district court disagreed. On abpie Tenth Circuit did not expressly address

24 Plaintiffs again attempt to support their argumeith findings from the Preliminary Injunction
hearings of August 9 and August 12, 2013. Defetsdeefer the Court to their response in Section
III.A to Plaintiffs’ similar attempts to rely onrdings made at stages of this proceeding that tlo no
control here.
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the UKB’s argument, but nevertheless reversed tsieict court, demonstrating that the Tenth

Circuit does not believe Babbi# as settled as the lower court believed. i8eat 1246, 1251 n.

6, n. 12.
The Department increasingly encounters competibgltinterests. Given this reality, it
would be a judicial usurpation of agency discretiomullify the decisions where the Department

applied the Indian canon amid competing tribalriegés. In_Gila River Indian Community v.

United Statesthe Ninth Circuit acknowledged the new normal rehtne Department must use
its agency expertise because “application of tltkalm canon [where competing tribal interests
are involved] is unsettled” thus making its appiima best left to the Secretary, since “[t]he
Secretary is best positioned to take stock inytiall whether and how to weigh the competing
interests.” 729 F.3d 1139, 1151 n. 12 (9th Cir.304s amended (July 9, 2013).

In a world of increasing tribal competition, thé&SK\’s application of the Indian canon
should be committed to agency discretion given #gency’'s expertise in dealing with
competing tribal interests, and judicial review wsldonot nullify an agency’'s weighing of
competing interests through a bright-line rule ibgrragency application of the Indian canon
where competing tribal interests are present. Hivére Court believes the Indian canon ought
not apply when competing tribal interests are imgd| that alone cannot render the entire 2012
Decision arbitrary, capricious and contrary to law.

E. THE FORMER RESERVATION DETERMINATION IS NOT ARBITRARY AND
CAPRICIOUS.

Plaintiffs contend that the ASIA’s Former ReseimatDetermination is arbitrary and
capricious for two related reasons. First, Pl&#mtassert that the ASIA departed from prior
agency interpretation of IGRA without justifyingetfthange with reasoned analysis. PIfs’ Br. at

35. Second, Plaintiffs claim that “[u]ntil recentIDOI has consistently recognized” that the
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CNO has exclusive jurisdiction over Indian countnghin the bounds of the historic Cherokee
reservation, and that the 2012 Decision is theeefmplausible. PIfs’ Br. at 35. Neither of these
assertions are true.

With respect to Plaintiffs’ claim that the Formeedervation Determination represents a
departure “from a prior interpretation of statute [DOI] is charged with implementing,”
Plaintiffs have failed to state what statute wasvmmusly interpreted by DOI, to cite to the
decisions allegedly containing the prior interptieta or to describe how the statutory
interpretation here, leading to the Former ResamdDetermination, is a departure from these
alleged prior interpretations. PIfs’ Br. at 35 (@msis added). Indeed, Plaintiffs are simply
incorrect that such a departure of statutory imtgtion has occurred. The 2012 Decision is
DOl’s first decision concerning an interpretationlGRA 8§ 2719 (a)(2)(A)(i) as relates to the
UKB. While it is true that DOI hasncebefore, in the 1987 Decision, found that the UKiaild
not acquire land in trust within the historic Chiege reservation without CNO consent, that
Decision did not involve interpretation of IGRA, madid it consider the question of whether the
UKB has a shared reservation with CNO. [AR 450}452hus, the 2012 Decision cannot be
arbitrary and capricious for failing to justify &ange in statutory interpretation, as there is no
prior statutory interpretation from which to depart

Relatedly, Plaintiffs allege that the 2012 Decisim@rbitrary and capricious because it is
counter to DOI's alleged “repeated recognition'GMNO’s exclusive jurisdiction and UKB’s lack
of a reservation. PIfs’ Br. at 35. As evidenceD@)I's alleged repeated recognition of these
ideas, Plaintiffs cite the Secretary’s 1987 Decisamd a series of Regional Director letters and
decisions. PIfs’ Br. at 36, n. 39. The 1987 Dietisand Regional Director letters in no way

represent the long line of precedent Plaintiffsggsy. Rather, they demonstrateefinal agency
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decision followed by the mandatory acceptance af tkecision by subordinate agency officials,
a fact demonstrated in the letters by their repkaiétion to and reliance upon the 1987
Decision. Indeed, Plaintiffs recognize as muchalyuing that the Regional Director’s findings
regarding jurisdiction conflicts in the Regionalr&stor's April 19, 2012 Decision were made
“under the constraints imposed by the ASIA’s Ju@@®Decision . . . .” PIfs’ Br. at 41-42.
Accordingly, the Department has not “repeatedhogeized” that the UKB lacks a reservation
or that CNO has exclusive jurisdiction; at mosthas made such findings once, and has since,
through two decisions decided that the UKB shamneshistoric Cherokee reservation with CNO
and that the CNO does not have exclusive jurisghativer Indian country therein.

V. THE CONSENT DETERMINATION WAS NOT CONTRARY TO L AW.

Plaintiffs argue that the ASIA’s determination tH@NO consent was not a necessary
predicate to the acquisition of the Parcel in trist the UKB Corporation (“Consent
Determination”) is contrary to DOI’s regulation2i C.F.R. § 151.8 and to certain treaty rights
of CNO. PIfs’ Br. at 36-40. In making the 2012dsion, the ASIA properly concluded that
CNO consent is not required by either under theuanstances presented. [AR 21].

A. 25C.F.R.8151.8 DpbESNOT APPLY TO THE 2012DECISION.

1. By its Plain Language, 8 151.8 Applies Only to @rust Acquisition on
a Reservation other than the Applicant’'s Own Reseration.

25 C.F.R. 8§ 151.8 provides that a tribe may aegliaind in trust “on a reservatiather
than its ownonly when the governing body of the tribe haviaggdiction over such reservation
consents in writing to the acquisition . . . .” ddese of the unique and complex history of
Oklahoma that cannot be overlooked here, effegtivendering it without present day
reservations, an Indian reservation in Oklahométhat area of land constituting the former

reservation of the tribe as defined by the Secgyeta25 C.F.R. 8 151.2(f). Therefore, under the
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plain language of both regulations: (1) the Secyatauthorized to determine what constitutes a
tribe’s former reservation in Oklahoma for applicat of the Part 151 regulations, and (2)
consent of a tribe to a trust acquisition for aeottribe is necessary only when the land to be
acquired is outside the acquiring tribe’s reseoratiSee€?5 C.F.R. 88 151.2(f), 151.8.

Pursuant to 25 C.F.R. § 151.2(f), the Eastern Qilteh Region of the Bureau of Indian
Affairs determined that the area of land constitytthe former reservation of the UKB is the
land that once constituted the historic Cherokseration. [AR 5098]. Having determined that
the Parcel is within the boundaries of the UKB’snfer reservation—and not on a “reservation
other than its own’—the Eastern Oklahoma Regionchated that the 8 151.8 consent
requirement was not applicable to the acquisitibissaue. _Id. The 2012 Decision, which adopts
this conclusion, is not contrary to either of thesgulations.

2. Congress Has Expressed that 25 C.F.R. § 151.8d3d\ot Apply Here.

Not only does § 151.8, by its plain language, muila here, it is equally notable that
Congress has expressed its intention that the Bwpat not apply the regulation to a
circumstance such as that presented here.D8partment of the Interior and Related Agencies
Appropriations Act, 1999, Pub .L. No. 105-277, S&0l1(e) (“1999 Act”). In 1980, the
Department promulgated 25 C.F.R. § 151.8, requitirgconsent of a tribal government who
exercises jurisdiction over an area in which anothbe is seeking to take land into trust. At
that time, and at the time of the Secretary’s 1B&¢cision, Congress likewise required CNO
consent for trust acquisitions by another tribehwitthe bounds of the historic Cherokee
reservation._SePub. L. No. 102-154, 105 Stat. 990 (1991); [AR-45R]. However, in 1999,
Congress replaced the consent requirement in fafaa consultation requirement for trust

acquisitions within the historic Cherokee resenvati Seel999 Act. The 1999 Act did not
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repeal 8 151.8, but simply overruled departmenicpgaklith respect to trust acquisitions within
the former Cherokee reservation, as follows:

[U]ntil such time as legislation is enacted to tmatrary, no funds shall be used

to take land into trust within the boundaries o tiriginal Cherokee territory in

Oklahoma without consultationith the Cherokee Nation.

1999 Act, Pub. L. No. 105-277, Sec. 101(e). Ther&ary's 1987 Decision and the Buzzard
Case®, which deferred to the 1987 Decision, all preqzssage of the 1999 Act. Accordingly,
the Secretary’s refusal in 1987 to acquire lantrust for the UKB without the consent of the
CNO is perfectly reconcilable with the 2012 DeaisidAR 450-452].

Any questions as to whether the CNO’s consent wasired for trust acquisitions within
the former Cherokee reservation pursuant to 25RC.§151.8 were resolved by the 1999 Act.
Nevertheless, Plaintiffs make two inconsistentrakaabout the 1999 Act. First, they claim that
the Act's use of the word “consult” simply adds @ensultation requirement to the previous
“‘consent” requirement. Second, Plaintiffs clainatthn any event, the provision has no legal
effect. PIfs’ Br. at 38. These claims are notyanutually-inconsistent; they are insupportable.

As to a consultation-consent requirement, cons&sumes consultation. Replacing
"consent” with "consultation" in the 1999 Act sho@engress' clear, unambiguous intent that,
with respect to UKB trust acquisitions within thistbric Cherokee reservation, the Department
should discontinue its policy of requiring conseamd utilize the less deferential form of tribal
input, consultation. _ Cf.Executive Order 13,175, Consultation and CootehnaWith Indian

Tribal Governments, November 6, 2000.

%5 In these decisions, the court did not second gties4987 Decision, but suggested that the UKB
seek a political solution. That political solutioame in 1999 when Congress passed Prior to the
1999 Act, the statute required the consent of rathan consultation with the CNO. The
accompanying Conference Report expressly stateédhitbanodification in this policy was meant to
allow the Bureau of Indian Affairs to address thegiss of the UKB. H.R. Conf. Rep. No. 105-825,
105" Cong., 2d Sess. (1998).
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Separately, the Supreme Court has long recogrigdCongress can effect substantive
policy change through appropriations law, and tleati Circuit follows this precedent. See,

€.g, United States v. DickerspB10 U.S. 554, 555, 60 S. Ct. 1034, 1035, 84 L.18%6 (1940)

(citing numerous Supreme Court cases holding theesaRepublic Airlines, Inc. v. U.S. Dep't

of Transp, 849 F.2d 1315, 1320 (10th Cir. 1988); FriendthefEarth v. Armstrong85 F.2d 1,

9 (10th Cir. 1973) (stating that “[a]ppropriatioats are just as effective a way to legislate as are
ordinary bills relating to a particular subjectn Appropriation act may be used to suspend or to
modify prior Acts of Congress.”).

Plaintiffs misapply Supreme Court authority to sesfgthat a presumption against policy
change in appropriations riders controls herep#gsdnot. In U.S. v. Willthe Supreme Court
recognized that “when Congress desires to suspenepeal a statute in force, there can be no
doubt that it could accomplish its purpose by aremament to an appropriation bill.” _U.S. v.

Will, 449 U.S. 200, 222, 101 S. Ct. 471, 484, 66 L.Ze0392 (1980) (quoting United States v.

Dickerson 310 U.S. at 555)(internal quotations omittedheTCourt also reiterated a canon of
statutory construction it had followed for yeargnrely that “repeals by implication are not

favored.” U.S. v. Wil] 449 U.S. at 221 (quoting Posadas v. National Bapk 296 U.S. 497,

503, 56 S. Ct. 349, 352, 80 L.Ed. 351 (1936)). iMplied repeal occurred in the 1999 Act.
Congress deleted “consent” and inserted “consuliie two verbs have two meanings, one less
demanding than the other. Congress, using its-teggrded ability to effect substantive policy
change through appropriations law, chose the lessgdding verb and repealed the other.

As the UKB has repeatedly argued, and the Officéhef Solicitor for the Department
confirms, Congress has overturned any law thatipusly required CNQ consent

As we previously advised you in our memorandum afuary 31, 2008 (copy
attached), we believe the 1999 appropriation rm@rtrols and the Department

38



Case 4:12-cv-00493-GKF-TLW Document 136 Filed in USDC ND/OK on 01/03/14 Page 50 of 57

may not take land into trust withoabnsultingwith the CNO. The consent of
the CNO is not required.

[AR 4934] (emphasis added) (citations omitted) A®A subsequently confirmed this policy.
[AR4931-4932].

The Associate Solicitor’s position on this issues@aind. It is well established that the
Federal government has plenary authority over lastijuisition of federal property and Indian

affairs. U.S. v. Nevad®21 F.Supp.2d 1241 (D.Nev. 2002) (citing U.S. €oArt. IV § 3 cl. 2)

(“the Congress shall have power to dispose of aa#temall needful Rules and Regulations
respecting the Territory or other Property beloggio the United States.”). Furthermore, it is
well settled that Congress can acquire land foraim&l and impose federal regulations without

the consent of a sovereign. Sioux Tribe Of Indien$&nited States316 U.S. 371, 62 S. Ct.

1179 (1942) (imposing federal regulation of landhaut the consent of a sovereign state
government). Thus, to the extent prior applicatodra regulation is in conflict with a more
recent pronouncement of Congress, that prior agiobic would be inapplicable.

B. CNQO’s TREATY RIGHTS Do NOT PREVENT THE UNITED STATES FROM
PLACING LAND IN TRUST FOR THE UKB CORPORATION.

Plaintiffs claim that the Treaty of 1866 is the smuof its right to withhold consent to
any applications for trust land within the boundarof the former Cherokee reservation. PIfs’
Br. at 2, 38. Under Plaintiffs’ interpretationtbie Treaty of 1866, it may withhold consent to the
acquisition of trust land on behalf of the UKB bese:

[tihe United States may settle any civilized Indiafriendly with the Cherokees

and adjacent tribes, within the Cherokee countnyumoccupied land east of 96°,

on such terms as may be agreed upon by any sumh and the Cherokees,

subject to the approval of the United States.

Treaty of 1866, art. XV. Plaintiffs further claithat the approved trust acquisition violates

CNO'’s right to “the quiet and peaceful possessibtheir country and protection . . . against
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hostilities of other tribes.”_Idat art. XXVI. These arguments neglect to accdanthe UKB’s
historical and shared interest in the former Cheealeservation.

The Treaty of 1866 leaves intact all of the terrh§eaty of 1846 between the United
States and the Western Cherokee, a/k/a Keetoowalokie, establishing a reservation for the
Western Cherokees, except where the Treaty of $866d otherwise. Treaty of 1866, art. 31.
The renegotiated terms of the Treaty of 1866 wgudi@able to the reunited factions of the
Cherokee Nationi.g. the Eastern Cherokee and the Western Cherokegjharefore applicable
to the “whole Cherokee people.” The CNO is simptpng to infer that the Treaty of 1866
serves to provide the CNO with veto power oversineereign UKB. To the contrary, the Treaty
of 1866 provides protection to the “whole Cheroke®ple,” as it refers back to prior active
treaties and therefore provides protection to tk@&lds well.

Plaintiffs’ argument under Article XV of the Trgabf 1866 must also fail because the
trust acquisition of a 2.03 acre parcel cannot ipbsbe construed as an attempt by the United
States to “settle” another tribe, particularly whiie Keetoowah Cherokees were “settled” on
this land at the time of the 1866 Treaty, and heehly'settled” there since their first emigration
there in the early 1800s. When interpreting Indraaties, the language must be construed in the

manner in which the words would be understood lyltidians. _Minnesota v. Mille Lacs Band

of Chippewa Indians526 U.S. 172, 196 (1999). There is no indicatiwat the Indians would

have understood the term “settle” to mean to aequust land by the sovereign authority of the
United States, nor the term “unoccupied landsyh&an lands held in fee status by the very same
putative tribal trust beneficiary. Nor would thbgve understood the Keetoowah Cherokees as
not already “settled” in the territory (particubadince the territory was in fact first inhabiteg b

their Western Cherokee ancestors beginning in #réy 6800s). Rather, Article XV was
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intended to establish a system in which contemgaran-Cherokee tribes, being removed from
their own lands by the United States, could resgi#aceably in Oklahoma Indian country.
Under this system, the resettling tribe’s choiceuldchave been to either incorporate into the
Cherokee Nation or choose to preserve its own iedeent tribal identity® Putting Articles XV
and XXVI in historical context reveals the abswdif the Plaintiffs’ argument.

Plaintiffs misapply the Treaty by using it agaiogher Cherokee peoples, and pervert the
purpose of Articles XV and XXVI. The Keetoowah @bleee people are not a tribe being
“settled” on the lands of the Cherokee. Nor & fihostile” tribal action to share a reservation.

V. THE ASIA CONSIDERED THE PART 151.10(f) AND 151.10(g) FACTORS.

Pursuant to 25 C.F.R. 8 151.10, the Secretary foassider” a list of eight criteria. 25 C.F.R. 8
151.10 (a)-(h) . Plaintiffs argue that with regdodthe factors at § 151.10(f), and (g), the
Secretary’s decision “is arbitrary, capricious, amdabuse of discretion under the APA.PIfs’

Br. at 41-47. The critical question in determinimgether an agency’s discretionary decision is
“arbitrary, capricious, an abuse of discretion, atherwise not in accordance with law” is
“whether the decision was based on a considerafidine relevant factors and whether there has

been a clear error of judgment.” McAlpine v. UBireau of Indian Affairs112 F.3d 1429,

1436 (10" Cir. 1997) (quoting 5 U.S.C. § 706(2)(A); CitizelosPreserve Overton Park v. Volpe

401 U.S. 402, 416, 91 S.Ct. 814, 824, 28 L.Ed.2¢19G1)).
The 2012 Decision demonstrates that the Secretamgidered the relevant criteria as

required. [AR 21-25] (discussing each of the rete\&a151.10 factors). Indeed, Plaintiffs do not

%6 See, e.gDelaware Tribal Business Comm. v. WeeK80 U.S. 73, 75-79 (1977) (assessing
Delaware Indians’ options to ceded land and becoitieens or relocate to Indian country and live
with the Cherokees).

2" Plaintiffs’ Complaint also raises claims as to &®IA’s consideration of 25 C.F.R. § 151.10 (b)
and (e), the “need” and “tax roll” factors. [DINo 2 at p. 23]. However, Plaintiffs have failed to
argue these factor in their brief and have theesfoaived them._SeRural Water Dist. No. 5 of
Wagoner Cnty.2013 WL 2557607 at *7 (N.D. Okla. June 11, 2013).
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argue that the Secretary failed to consider thevesit criteria. Rather, they argue that in
considering the factors, the ASIA “failed to giveffscient weight to evidence” and failed to
“properly” consider factors. PIfs’ Br. at 41-47This is not enough to reverse an agency
decision. Because there is no dispute that theAA®hsidered the relevant factors, the 2012
Decision can only be overturned if there has beelear error of judgment in view of the overall
analysis of the § 151.10 factors. MCcAIpiriel2 F.3d at 1436. Although the inquiry is to be
“searching and careful, the ultimate standard vieng is a narrow one.” McAlpinel12 F.3d at
1436. The court may not substitute its judgmentliat of the agency. IdPlaintiffs have not
demonstrated that there has been a clear erradgfjent in view of the overall analysis of the 8§
151.10 factors.

A. THE ASIA CONSIDERED THE POTENTIAL FOR JURISDICTIONAL CONFLICTS.

Plaintiffs argue that the ASIA’'s determination aedjng jurisdictional conflicts is
arbitrary and capricious and contrary to law beedbe ASIA “failed to give sufficient weight”
to evidence regarding jurisdiction conflicts. PIBr. at 41. Plaintiffs’ argument sets up a
standard that is not required by the regulationtherAPA. 25 C.F.R. 8§ 151.10(f) requires the
Department taconsider“jurisdictional problems and potential conflict§ land use which may
arise” from a proposed trust acquisition. 25 C.BR51.10(f). “The BIA fulfills its obligation
under Section 151.10(f) as long as it “undertakafsgvaluation of potential problems.” Cnty. of

Charles Mix v. U.S. Dep't of Interip799 F. Supp. 2d 1027, 1046 (D.S.D. 2011) a4 F.3d

898 (8th Cir. 2012) (quoting South DakoteB14 F.Supp.2d 935, 945 (D.S.D. April 19, 2004)).

This requires the ASIA “taconsiderjurisdictional problems or potential conflicts;dbes not

require [him] toresolvethose problems or issues.” State of South Dakofecting Great Plains

42



Case 4:12-cv-00493-GKF-TLW Document 136 Filed in USDC ND/OK on 01/03/14 Page 54 of 57

Reqg. Dir, 49 IBIA 84, 108, 2009 WL 1356393, 17. Undoubjethe ASIA considered this
factor as required.

In its December 1, 2011 comments to the UKB’s Adeeh Trust Application, CNO
claimed that “placement of land into trust will ma®rtainly trigger jurisdictional conflicts.”
[AR 441]. Specifically, CNO commented that basedmits right to exclusive jurisdiction over
trust lands within the historic Cherokee Reservatits law would apply to activities on the
Parcel were it placed into trust, and that the UKBifusal to comply with CNO law would
create jurisdictional conflicts. [AR 441-42]. TR&IA, citing to the 2009 Decision, addressed
CNO'’s concern, explaining that “the UKB, like CNpgsesses the authority to exercise
jurisdiction over its tribal lands.” [AR 24f Quite simply, the ASIA determined that while
jurisdiction conflicts may arise in the future, #igoconflicts could be minimized by CNO
exercising jurisdiction over lands held in trust IGNO and the UKB likewise exercising
jurisdiction over its trust lands. |dAccordingly, jurisdictional conflicts would arideetween the
UKB and CNO only if CNO attempted to exercise jditsion over a parcel of land over which it
does not now, nor has it ever, exercised jurisaiicti The ASIA is free to expect reasonable
conduct by the respective sovereigns. Indeedh@asSecretary’s 2009 Decision demonstrates,
there are many tribes in Oklahoma that share jiatistd who are likely not always in agreement
on all issues, but whom nevertheless can shargdjation under federal law. [AR 3241] (listing
tribes with shared jurisdiction over parcels hatdtiust on their behalf). There is no legal

requirement that the ASIA give a certain weightatyy particular concern or issue raised by a

28 Plaintiffs complain that the ASIA improperly rafieupon 25 U.S.C. § 476 (g) to “avoid
consideration of jurisdictional conflicts[.]” PIfBr. at 44. The ASIA clearly did not fail or awbio
consider jurisdictional conflicts. Rather, the ASicknowledged that conflicts may occur, but that
such conflicts would not justify a finding that thi&KB lacked jurisdiction. [AR 24]. The ASIA’s
citation to 8 476 (g) demonstrates the ASIA’s asidealgment that past Departmental decisions
finding otherwise could not longer be relied upon.
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commenting party, nor does that law require theAA®I resolve the concerns. Rather, the law
requires the ASIA to consider the issue. This @laarly done here.

Plaintiffs also incorrectly argue that the ASIAl&al to consider the casino building’s
encroachment on an adjacent parcel owned in feeghbyUKB as grounds for a potential
jurisdictional conflict. PIfs’ Br. at 43. Althoungseveral feet of the modular building that housed
the Keetoowah Cherokee Casino and which is theesulgf the Amended Application did
overlap with fee land owned by the UKB at time obsiission, as noted in the 2012 Decision,
this overlap has been corrected by the UKB Tribalu@il passing a Resolution to the
satisfaction of the ASIA as part of his title revie [AR 203]. Further, nothing indicates that
state jurisdiction on lands not held in trust woaklise a jurisdictional conflict. The ASIA’s
consideration of this factor was not arbitrary aagricious or contrary to law.

B. THE ASIA CoNSIDERED BIA’S ABILITY TO DISCHARGE ADDITIONAL
RESPONSIBILITIES .

The Land Acquisition Regulations require the Seaseto consider “whether [BIA] is
equipped to discharge the additional responsimlitiesulting from the acquisition. . . .” 25
C.F.R. 8 151.10(g). Plaintiffs contend that the/A&iled to “properly” consider this factor, but
appear simply to argue that they disagree withotliteome of the ASIA’s consideration of this
factor. PIfs’ Br. at 46-47. The 2012 Decision d#rsirates that the ASIA considered this factor
as required. [AR 24-25]. The ASIA first discussbet certain ISDEAA program functions
along with the funding therefore had been transtérto the CNO. _Id. The ASIA also
acknowledged that the UKB would likely insist thilaé BIA provide direct services with regard
to the Parcel “as it has done in the past witheesppo other BIA services.” Id.Finally, the

ASIA recognized that while the additional dutiegay increase the workloaaf the Region, the
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Region is capable of providing additional servicesulting from the acquisition of the Parcel.
Seeid.

Despite what seems to be Plaintiffs’ contentioreothse, the ASIA was not required to
find that the acquisition would not increase thé\'Blworkload or that funds are available to
ensure that such an increase in workload doesawir® The regulation requires the ASIA to
consider whether BIA is capable of discharging addal responsibilities. Neither the Regional
Office nor Plaintiffs indicate that the BIA ismcapable of handling whatever additional
responsibilities are associated with the acquisitd a 2.03 acre parcel of land in trust; they
simply argue that the acquisition “may” increaséABlworkload if additional funds are not
appropriated. An increase in workload does notieerBIA incapable of administering any
additional responsibilities associated with thewsitjon. The ASIA’s consideration of this
factor was not arbitrary and capricious or conttariaw.

CONCLUSION

The UKB and UKB Corporation respectfully requesattihhe Court enter judgment

affirming the 2012 Decision and denying Plaintifiquest for declaratory relief and for

permanent injunction.

29 Plaintiffs also argue, without support, that th&IA was arbitrary and capricious in not
considering the impact on funds appropriated to CN&uch consideration is not required by the
regulation, which by its plain terms requires th8IA to consider only the ability of BIA to
administer is obligations. Seghawano County, Wisconsin, Bd. of Supervisors idvi#st Req’l
Dir., 40 IBIA 241, 249, 2005 WL 640907, 7 (explainitgt plain language of regulation controls).
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