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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

SAGINAW CHIPPEWA INDIAN
TRIBE OF MICHIGAN,

Petitioner/Cross-
Respondent,

)
)
)
)
)
Nos. 13-1569, 13-1629

)
)
NATIONAL LABOR RELATIONS )
BOARD, )
)
)

Respondent/Cross-Petitioner.

DECLARATION OF WILLIAM SZOTKOWSKI

STATE OF MINNESOTA )

COUNTY OF RAMSEY ; N

1. My name is William Szotkowski, and | am the lead counsel in this appeal for
Petitioner Saginaw Chippewa Indian Tribe of Michigan (the “Tribe”).

2. Attached hereto as Exhibit A is a true and correct copy of the Tribe’s Notice of
Supplemental Authority filed in National Labor Relations Board (the “Board™)
Case No. 07-CA-053586 on March 5, 2013.

3. Attached hereto as Exhibit B is a true and correct copy of a May 20, 2014

Petition filed with the Board seeking certification of a representative in SPFPA

v. Soaring Eagle Casino & Resort, Case No. 07-RC-129013.
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4. The Board will hold a representation hearing in Case No. 07-RC-129013 on
August 5, 2014. At that hearing, the Tribe must once again re-present its
jurisdictional challenge—including by offering expert and lay testimony—or
waive it.

5. To the knowledge of counsel for the Tribe, Case No. 07-RC-12901 is the fifth
time that the Board has attempted to assert jurisdiction over the Tribe and its
wholly-owned Soaring Eagle Casino and Resort since 2007.

6. Inresponse to this latest attempt by the Board to assert jurisdiction over the
Tribe, and in another effort to forego duplicative efforts in Board proceedings
that will certainly take months but could take years, counsel for the Tribe
proposed that the Board stay the representation hearing in Case No. 07-RC-
12901 until this Court has ruled on whether the Board has jurisdiction over the
Tribe under the Act. The Board refused, and now the Tribe is in the middle of
election preparations under the National Labor Relations Act in addition to
litigating this case and preparations for the representation hearing in Case No.
07-RC-129013.

7. Attached hereto as Exhibit C is a true and correct copy of a February 23, 2008

article from The Morning Sun newspaper.
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8. Attached hereto as Exhibit D is a true and correct copy of a Board press release
dated August 5, 2010, which was downloaded from the Board’s website on
July 14, 2014 at http://www.nlrb.gov/news-outreach/news-releases

9. I declare under penalty of perjury that the foregoing is true and correct.

Dated: July 17, 2014

s/William A. SzotkowsKi

William A. Szotkowski

Hogen Adams PLLC

1935 W. County Road B2, Suite 460
St. Paul, Minnesota 55113

Tele: (651) 842-9100
bszotkowski@hogenadams.com
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SOARING EAGLE CASINO AND RESORT,
AN ENTERPRISE OF THE SAGINAW
CHIPPEWA INDIAN TRIBE OF MICHIGAN,

Respondent,
Case No. 07-CA-053586

and

INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE, AND
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA (UAW),

Charging Party.

NOTICE OF SUPPLEMENTAL AUTHORITY

With this filing, Respondent Saginaw Chippewa Indian Tribe of Michigan respectfully
notifies the Board that the decision of the D.C. Circuit Court of Appeals in Canning v. NLRB, __
F.3d _, 2013 WL 276024 (D.C. Cir. Jan. 25, 2013) suggests that the Board, as presently
constituted, does not have jurisdiction to render a decision in this consolidated appeal, because it

lacks a duly appointed quorum.

In Canning, the D.C. Circuit held that the appointments of Sharon Block, Terence F.
Flynn, and Richard F. Griffin to the Board, purportedly made by President Obama on January 4,
2012, were invalid from inception because they were made in violation of the Recess
Appointments Clause of the Constitution, U.S. CONST. art II, § 2, cl. 3. The Recess Appointment

Clause provides that: “[t]he President shall have Power to fill up all Vacancies that may happen
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during the Recess of the Senate, by granting Commissions which shall expire at the End of their
next Session.” Id. art. II, § 2, cl. 3. Canning, 2013 WL 276024 at *7, *16 (the term “the Recess”
is limited to the intersession recess, and none of the three appointments at issue were made
during that time), *21-23 (the word “happen” permits only the filing of vacancies that arise
during the recess, and none of the vacancies at issue in the case did so). Because those
appointments were invalid, the Circuit reasoned, the Board lacked a quorum on the day it issued

the Canning decision, and that decision was therefore void. Id.

In light of the D.C. Circuit decision in Canning, the Board may want to consider
suspending a decision on the instant appeal until either other courts, including the Sixth Circuit,
Court of Appeals or the Supreme Court, have spoken to the issue, or the President and Congress
have taken the actions which the Court of Appeals in Canning indicated would be necessary to

secure the Board’s jurisdiction in the matter.

Respectfully submitted this 5th day of March, 2013

s/ William A. Szotkowski s/ Sean J. Reed

William A. Szotkowski (MN # 161937) Sean Reed (MI # P62026)
Andrew Adams (MN#0392062) General Counsel

Jacobson, Buffalo, Magnuson, Saginaw Chippewa Indian Tribe
Anderson & Hogen, P.C. 7070 East Broadway

335 Atrium Office Building Mt. Pleasant, Michigan 48858
1295 Bandana Boulevard Tele: (989) 775-4032

St. Paul, Minnesota 55108 Fax: (989) 773-4614

Tele: (651) 644-4710 E-mail: sreed@sagchip.org

Fax: (651) 644-5904
E-mail: bszot@jacobsonbuffalo.com
aadams@jacobsonbuffalo.com
Attorney for Respondent
Attorney’s for Respondent
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85/28/20814 13:44 1-586-772-9644 SPFPA INT.UNION PAGE B2/87
? FORM EXEMPT UNDER &L U.SC
INTERNET UNITED STATES GOVERNMENT 00 NOT WRITE IN THIS SPACE
FORM MRB.502 NATIONAL LABOR RELATIONS BOARD T Bato Fiiod
PETITION 07-RC-129013 |May 20, 2014

INSTRUCTIONS: Submit an original of this Pelltion to the NLRB Reglonal Office in the Region in which the employer concerned Is located.

The Petitloner alleges that the following clrcumstances exist and requests that the NLRB proceed under its proper authority pursuant to Sectlon 8 of the NLRA.

1, PURPOSE OF THIS PETITION (if box RC. RM, ar RD Is chrecked snd a charge undar Sectian 8(b)(7) of the Act has beex flad Invalving tha Employer nsmed hereln, the
statement tollowing the description of the type of petition shall not be deemasd mude.) (Check One)

RC-CERTIFICATION OF REFRESENTATIVE - A substantial numbar of employeos with lo be reprezentad for purposss of colisctve baraining by Petiionsr and
Petitioner deafras to be certiflad 83 representstivs of the smptoyees,
D RM-REPRESENTATION (EMPLOYER PETITION) - Ona or more Indlvidusle o lahor organizations have presaniad x cialm to Pelitioner to be reeogrized as tho
represontative of smployees of Petitioner
D RD-DECERTIFICATION [REMOVAL OF REPRESENTATIVE} « A substantinl aumbar of ompioyass asaert that the certified or currently recognlzad bargalning
roprosontative b no longer thalr representstive,
[] UD-WITHDRAWAL OF UNJON EHOP AUTHORITY (REMOVAL OF OBLIGATION TO PAY DUES) - Thirty paroent (30%) or more of emplayeas In a bargaining umit
covarad by an sgreemant between their amplayer and 3 labor opganszation desire that such authorty be roscintad.
D UC-UNIT CLARIFICATION- A labur organization ls cutently meognlzed by Emplayer, but Patitanar seks darltication of piacament of cestin employess:
(Checkone) [~ Jin unit not previously certfied, [ _] n unit praviously certified m Cage No
[T] AC-AMENDMENT OF CERTIFICATION- Patitioner seaks amandment of canification jeaued in Case No,
Attach statement describing the specific emendment sought
2 Nsme of Emplayar Empioyer Reprassniative to conlact Tel. No.
Soaring Eagle Casino & Resort Joseph Sowmick 989-775-4000
3 A (65) of E3 Trenl(s) involved (Stres! and number, cily, Stats, ZIF coce) Fax No,
7070 E Broadway, M:. Pleasant, M] 46858 969-775-8383
as, Type of Entsblishment (Factory, mine, wholesatar, sie,) ab, identily princippl product or sarvice Call No
SECURITY SECURITY e-Mai
5. Unht (nvaived (In UC petiion, doscnbe prosent bargaining unit and attach desenption of proposed clsrfication,) 68. Number ¢t Emplayees in Unit
) d Prosent
BB R racHMENT A e
Exchided Propored By UC/AC)
X
ALL OFFICE CLERICAL EMPLOYEES, PROFESSIONAL EMPLOYEES, SUPERVISORS, AS DEFINED IN THE ACT, AS
AMENDED, AND ALL OTHER EMPLOYEES o "{,‘j;ﬁg’;;‘,{‘;?“"{f e orme
(If you heve checked bax RC In 1 above, check and complete EITHER ltem 7a or 7b, whichevar Iz sppicable) “Not applicatle In RM, UCTB0d AC
Ta, [:] Request for racogniton 33 Sarpaining Representative waz mads on (Data) NONF MARE and Employor dedlined
trecopnition on or about {Data) {If no reply recalved, 5o state).
7b D Patiioner Is currently recognizad as Barpxining Reprasaniativa and dasiras centification undat the Act,
8. Name of Recognlzed or Cerlfied Bargsining Agent (if none, o state ) Affiation
NONE
Address. Tel No. Date of Recognition or Certfficstion
o-Mad
T Fex No,
[} Exﬁlmlon Date of Cumrent Contract, If any (AMonth. Day, Yeas) 10. If you heve checked box UD} in 1 above, show hars tha date of sxecution of
NONE sgresmant granting Union shep (Monlh, Day and Year)
118 Is there now a stike or picketing al the Employer's gatsbllshment(e) 11b It 90, approx y how many smploy are participeding?
tnvoived? Yas 1:] No
11c The Emplaysr has been picketod by or on bahall of (Insert Name) , dfabor
organkatian, of (insert Addross, Slnce (Month, Day, Year)
12, Omaneations or individuals other than Petlilonar {and other than thoss namsd in terms 8 end 11c), which hyve cleimed anition ag rep {ativan and other omganizations
and indlviduala known to heve 3 representative interost in any wmployass In unk describad In itemn 5 above. (if none, so state) NONE
Name Addreas Tol No Fax No.
Calt No 0-Mail

13, Full name of pafty iing patton (i labor organization, give full name, niejuding loeal nama and numbar)
INTERNATIONAL UNION, SECURITY, POLICE AND FIRE PROFESSIONALS OF AMERICA {SPFPA)

14g  Addrese (sirvat 8nd number. dly. state. and 2IP code) 14b, Tel. No. EXT 14¢, Fax No.
25510 KELLY ROAD §86-772-7250 586-772-8644
ROSEVILLE, MI 48066 144, Cell No, 148 o-Mail

15 Full name of natienalor intemstiona! Isbor organizetion of which Patloner s an afdite. or constituent (fo be fed i when petiton ;s filed by 8 labor omanization)

INTERNATIONAL UMION, SECURITY, POLICE AND FIRE PROFESSIONALS /AWIQA{SE‘FPA?
Idaclare thati have fead the above petition and {hat the stataments are trus to {We bekt. gt-my Rhoyisage and beliaf,

Nsme (Ppnl) * s Sipgdr e THle (:f nny)
A[?i:v.d L(I:Ick:y = l y | internations! President
resd (slreal anfrrumber, Uly, state, and ZiP cads)
25510 KELLY HOAD Tol.No 5B8.272-7250 _|Faxio u?&%ﬂ%,%gg_“ﬁg___
ROSEVILLE, M} 45066 cotNaZ" s ' J
WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.8. BB, TILE 15, BEATION 1007

e ) ) PRIVACY ACT STATEMENT
Solicitation of tha informetion on this form Is autherized by the National Labor Relations Act (NLRA), 28 U.S.C. § 157 et seg. The principal usa of the informatian is to assist
the National Labor Relatlons Board (NLRE) in &gcesm urfair labor F?ramlce and related proceedings or filigation. Tha routine uses for the information are fully set forth n
the Federal Register, 71 Fed, Reg, 74942 3 (Dec, 13, 2 5& The NLRB will further explain hese uses upon request. Disclosure of this information to the NLRB is voluntary;
however, failure to supply the information will causs the NLRB 10 decline to invoke its processes
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p5/28/2014 13:44 1-586-772-9644 SPFPA INT.UNION PAGE 83/87
Attachment A

ATTACHMENT TO PETITION:

ALL FULL-TIME AND REGULAR PART-TIME ARMED AND UNARMED SECURITY OFFICERS PERFORMING
GUARD DUTIES AS DEFINED IN SECTION 9 (b) (3) OF THE NATIONAL LABOR RELATIONS ACT, AS
AMENDED, EMPLOYED BY SAGINAW CHIPPEWA INDIAN TRIBE D/B/A SOARING EAGLE CASINO & RESORT
@ 6300 SOARING EAGLE BLVD., MT. PLEASANT, MI 48858.
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The Morning Sun (https//www.themorningsun.coin)

Security force may still have union vote

Saturday, February 23, 2008

The leader ofthe drive to organize security guards and surveillance workers at the Soaring Bagle Casino &
Resort said his union fully expects another representation election in about six months.

"Our strategy all along was not to go forward with an election at this time,"said Steve Maritas, organizing director
for the International Union Security Police & Fire Professionals of America, "but rather to hold it six months from
now."

Maritas, in an e-mail to the Morning Sun, said the union filed for an election even though it had signed
representation cards fiom only 35 percent of the members of the proposed bargaining uni.

Typically, most unions won't file for a representation election until they have signed requests fiom about 70
percent of the people they want to represent. Maritas said his union's normal requitement is 80 percent.

But with the Soaring Eagle, the security union followed a different strategy.

Under federal labor law, an employer must turn over the names and addresses of all the members ofa proposed
bargaining unit to a union before an election. That allows the union to ensure that people who are supposed to
vote in the representation election can vote, and people who aren't supposed to vote don't vote.

The Tribe strongly disputes the jurisdiction of the National Labor Relations Board over Tribal employees, and
the Tribal Council has passed a Tribal labor law that all but outlaws unions on the reservation, But the Tribe has
been Bllowing federal labor law in an admitted effort to stave off potential legal challenges.

. Maritas said by requesting the election, the union got what it wanted - the filll mailing list - a valuable organizing
tool. He said the union had just sent copies of union contracts at Detroit casinos to Soating Eagle security
employees.

"This strategy will now put Soaring Eagle on the defensive,"Maritas said, "since our wage rates are at $16 per
houe, vs. the $10 and $11 wage rates.”

Maritas said the scheduled election put casino management into what he termed "panic mode, hiting a union-
busting firm'to conduct what he called "a fear campaign'he estimates cost several hundred thousand dollars.
"The strategy here was to allow the security officers to see what to expect from management and allow Soaring
Eagle to shoot all theit bullets in anticipation of an election,"Maritas said. "Once the security officers are educated
on union-busting tactics, management's fear campaign becomes ineffective.”

Maritas said the security union organizing drive now will move into fill force,

He plans to set up a local union with an interim executive board, assign a union representative to monitor
grievances, provide legal assistance if necessary, and he wouldn't rule out picketing,

The Teamsters have been attempting to organize casino employees for more than a year, after a federal appeals
court ruling said workers at Native-owned casinos owned by Tribes that pay pet-capita payments could be
organized.

The security union joined the organizing effort because security officials might have to deal with other employees.
It would be a conflict of interest to have security and surveillance workers belong to the same union as other
casino workers,

EXHIBIT C


HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception

HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception

HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception


Case: 13-1569 Document: 87-2  Filed: 07/17/2014 Page: 10

Late last year, the housekeeping staff at the Soaring Eagle soundly rejected membership in the Teamsters uttion
after a strong anti-union campaign by casino management. The vote in that election was about 2 to 1 against
joining the union.

Maritas said he expects a security union election - a real one - to take place some time in August. Teamsters
leaders haven't said if they plan representation elections in other bargaining units, but have brought in organizers
from additional locals for the organizing effort,

"Both the SPEPA and the Teamsters are here to stay,"Maritas said,

URL; http://www. themorningsun,com/20080223/security-force-may-still-have-union-vate

© 2014 The Morning Sun (http:/www.themorningsun.com)

EXHIBIT C


HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception

HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception

HA Reception
Sticky Note
None set by HA Reception

HA Reception
Sticky Note
MigrationNone set by HA Reception

HA Reception
Sticky Note
Unmarked set by HA Reception


Case: 13-1569 Document: 87-2  Filed: 07/17/2014 Page: 11

Press Release
National Labor Relations Board

August 5, 2010

Contact:

Office of Public Affairs
202-273-1991
publicinfo@nlrb.gov
www.nlrb.gov

NLRB issues first decisions involving returned two-member cases
Also posts database of all two-member Board decisions with status updates

The National Labor Relations Board today issued its first decisions in cases that were returned to
it by the federal courts of appeals following a Supreme Court ruling that the Board was not
authorized to decide cases when it had only two members, Chairman Wilma Liebman and
Member Peter Schaumber.

Also today, the Agency made public a database of all contested cases that were decided by the
two-member Board. The list of cases, available here and via the Agency website at
www.nlrb.gov, includes links to original documents and case status updates that will be refreshed
daily. A full data set of all the cases is also available in xml format for download.

From January 2008 to April 2010, the Board operated with three of its five seats vacant. During
that 27-month period, the two remaining members issued nearly 600 decisions. On June 17, a
divided Supreme Court ruled that the two-member Board was not authorized to issue decisions.

Since then, dozens of the two-member decisions that had been challenged in federal appellate
courts have been returned to the Board for new consideration.

Meanwhile, hundreds of the other two-member cases were closed through compliance with the
original Board decision, settlement, withdrawal or other means. Still more are in some stage of
litigation or compliance stemming from the original decision. It is unclear how many of those
rulings can or will be contested.

The four decisions issued today were in cases that had been pending in federal appeals courts at
the time of the Supreme Court decision, and were returned to the Board.

The cases are: SPE Utility Contractors, LLC, 7-CA-50767 (unlawful discharge); Chrysler, LLC,
7-CA-51553 (refusal to provide information); ADF, Inc., 1-CA-45068 (repudiation of collective
bargaining agreement and withdrawal of recognition); and Regal Health and Rehabilitation
Center, 13-CA-44481, et al. (unlawful conduct during organizing campaign, with bargaining
order granted).

EXHIBIT D
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The Board is now at full strength with five members. As described in an earlier press release,
each case returned to the Board will be considered by a three-member panel which will include
Chairman Liebman and Board Member Schaumber. Consistent with Board practice, the two
other Board members not on the panel will have the opportunity to participate in the case if they
so desire.

The National Labor Relations Board is an independent federal agency vested with the power to
safeguard employees’ rights to organize and to determine whether to have unions as their
bargaining representative. The agency also acts to prevent and remedy unfair labor practices
committed by private sector employers and unions.

Hit
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