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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION
MISSISSIPPI ADMINISTRATIVE SERVICE, INC,, PLAINTIFF
V. NO. 3:14-cv-00036-CWR-FKB

MISSISSIPPI BAND OF CHOCTAW INDIANS,
ETAL,, DEFENDANTS

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

This case is before the Court after removal fromHinds County Circuit Court based on
the following federal question: whether the CircGiburt of Hinds County, Mississippi, may
lawfully exercise jurisdiction over the claims damtiff Mississippi Administrative Service, Inc.
(“MAS”) against the Mississippi Band of Choctaw lads (“Tribe”), its Chief in her official
capacity, and various other tribal entities, folegéd breaches of contracts which, if they
occurred at all, occurred because of actions ofDké&endants taking place on the Choctaw
Indian Reservation. The reciprocal of the fedenaésgion presented is whether the Choctaw
Tribal Court is the proper forum for resolving tleisntract dispute. Now that the case is here and
on this Court’s docket, that second question trigddaintiff’'s duty to exhaust its tribal remedies
before seeking to obtain any ruling on that issueamy relief in this Court on the merits.
Because Plaintiff's duty to comply (and this Cosidfuty to require Plaintiff's compliance) with
the tribal exhaustion rule are clear, Defendaritave moved to dismiss under the tribal
exhaustion doctrine. Accordingly, this Court shodisimiss Plaintiff's complaint.

STATEMENT OF PERTINENT FACTS AND PROCEDURAL HISTORY

! Moving Defendants are all defendants other thanc@w Electronics Enterprise which has not been
properly served.
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MAS has sued for alleged breaches of certain ptegazontract($)which MAS claims
were executed by or on behalf of the Tribe. Thédiis and at all times material has been a
federally recognized Indian tribe. Complaint, Exhib, at { 2.See77 Fed. Reg. 47868, 47870:
Indian Tribal Entities Within the Contiguous 48 8t Recognized and Eligible to Receive
Services From the United States Bureau of Indiafisf (August 10, 2012)Jnited States v.
John,437 U.S. 634, 647 (1978).

The named Defendants include the Tribe, Phyligshderson, Chief of the Tribe, sued in
her official capacity; various other entities whiahe unincorporated operating divisions or
enterprises of the Tribe which have no independksgdl existence; and two joint ventures in
which the Tribe was the majority own&Exhibit 1 at  2-20; Exhibit 2 (Carleton Affidaévat
19 4-6.

The purported contracts upon which MAS has suedhifiis A-C to Complaint, Exhibit
1)* identify in their opening paragraph the defenddisted at Paragraphs 4 through 20 of the
Complaint as among the “tribal government servipesgrams, departments, enterprises” whose

employees will be served by MAS based on thoseraotst The only party to those contracts

2 Defendants deny the contracts are valid contraGtse validity of the purported contracts is jusef
many issues that turn on Tribal lasegSection lll,infra) that should be decided by the Tribal Court f& thasons
explained herein.

% As set forth in the Joint Notice of Removal, Dackeat § 3, and in the supporting affidavit of Mek
Carleton, Exhibit 2 at § 5, Choctaw Electronics dptise is a former joint venture of the Tribe thats been
dissolved and terminated for some time, and itratit)join in the Joint Notice of Removal as it wa a properly
joined and served defendant. First American Riad#lolding Enterprise is another joint venture vbhis majority
owned by the Tribe, and it did join in the remowélthis action to this Court. All other named defants, other
than the Tribe and Chief Anderson, are unincorgaraiperating divisions or enterprises of the Trémel not
separate legal entities from the Tribe itself.

* These contract documents are all referenced irCtvaplaint, Exhibit 1 at 9 24-25, and are attached
thereto. Hence, the factual allegations in thas#racts are a part of the factual allegationshefd¢omplaint. See
Kennedy v. Chase Manhattan Bank USA, 889 F.3d 833, 839 (5th Cir. 2004) (court may dd&sattachments to
complaint as part of pleadings).
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(besides MAS) is the Tribe identified therein as tEmployer.” The Tribe is thus the only
named defendant, if any, which can be liable orptimported MAS contracts.

Moreover, these purported contracts expressly ipeounder “General”) that the
“Employer has adopted an employee benefit plan ravige health benefits to qualified
participants. Benefits to participants are prodidy the benefit plan;” and (under “Participant
Eligibility”) provide that “Employer shall have theuthority to make final decisions on whether
a participant is eligible to receive benefits.” dén the terms of these contracts, the employees of
the referenced “tribal government services, prograsepartments, enterprisegsé( the named
defendants other than the Tribe and Chief Andereah) became eligible to benefit from MAS’
services to the extent the Tribe had control oved authority to approve those employees’
participation in the tribal employee health benpfan (and related tribal employee benefits) that
MAS allegedly contracted to administer or support.

All of MAS’ contract claims have their origin in nomercial dealings and consensual
commercial relationships (the referenced purpodaatracts) between MAS and the Tribe for
services to be provided for the benefit of the &ramd its tribal employees and alleged breaches
of those contracts.

More specifically, the purported contract(s) sugdruby MAS (Exhibit 1, at { 23-29
and Exhibits A-C thereto) evolved over many yeard @mvolved many on-reservation meetings
and discussions (Exhibit 2, § 10) and called for 3/#% provide administration of the Tribe’s
employee health benefit plan for tribal employeesking on the reservation as well as other
services.

The Tribe contracts to operate various health serprograms per 25 U.S.C. § 458aha
seq. Section 10221 of the Patient Protection and AffbldaCare Act, P.L. 111-148, enacted S.

3
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1790, a provision of which (now codified at 25 WS8 1674b) entitled Indian tribes which
operate Indian Self-Determination Act contracte@mpacts per 25 U.S.C. 8§88 480seq. 458aa
et seq. or 458aaat seq. such as the Tribe, to purchase and enroll thaepleyees in federal
employee health benefit (“FEHB”) plans.

In accordance with this federal law, the ChoctavibdlrCouncil, on September 26, 2012,
enacted Resolution CHO 12-122. Exhibit 2, § 7 ardAthereto. That Resolution authorized
and directed Chief Anderson to terminate the Teba@vn employee health benefit plan and
transfer all tribal employees to various FEHB pla@hief Anderson did so. This eliminated the
need for MAS services as regards administratioa tibal employee health benefit plan which
no longer existed. The Tribe also decided to cga®euring certain other related tribal
employee benefit services through MAS. All of #exctions and decisions occurred on the
Choctaw Indian Reservation. Exhibit 2, 1 7-8.

MAS alleges in the Complaint at § 2 that the “pipat place of business and
governmental location” of the Tribe is in “ChoctaMississippi.” “Choctaw, Mississippi” is the
designated mailing address for the U.S. Postal i&erpostal unit administered by the
Mississippi Band of Choctaw Indians on the Choctamian Reservation. Exhibit 2, T 9.
Resolution CHO 12-122 was duly enacted at a Chodgualwal Council meeting that occurred at
the Choctaw Tribal Hall on Choctaw Indian Resepratiands at the tribal headquarters in the
Pearl River Community, Choctaw, Mississippi. Exhii| 7.

MAS references in the Complaint (Exhibit 1) at §] 88d attaches as Exhibit D to the
Complaint, a letter from the Tribe’s Attorney Geslevf November 8, 2012, outlining the effect
of the enactment of Resolution CHO 12-122. Th#etealso notes that the only court with
jurisdiction over any disputes MAS may have is @ectaw Tribal Court, because “controlling

4
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federal case law makes clear that state courts moayexercise subject matter jurisdiction to
adjudicate disputes between private parties an@intibes involving causes of action based on

alleged breaches of contract or torts groundedtioms or inactions of the Tribe occurring on its

reservation lands.” Exhibit 1 at Ex. D (emphasideat) (citingWilliams v. Lege 358 U.S. 217

(1959); Three Affiliated Tribes v. Wold Engineering67 U.S. 138 (1984)Wold I); Three
Affiliated Tribes v. Wold Engineerind76 U.S. 877 (1986)Nold Il); Kennerly v. District Court
of Montana 400 U.S. 423 (1971)).

Nevertheless, MAS sued in the Circuit Court of Hin@ounty, Mississippi. The
removing Defendantstimely removed the case to this Court based oreré#dquestion
jurisdiction? and now move this Court to dismiss this suit dullaintiff’'s failure to exhaust its
tribal remedies.

ARGUMENT

As discussed in the Joint Notice of Removal (Dodke MAS claims that its allegations
should be resolved in the Circuit Court of HinduBty, Mississippi, based on language in some
of the purported contracts that are at issue. Mp\befendants dispute the validity of the
contracts and also submit that the Tribe canndatanally confer jurisdiction upon state courts

under federal law. As discussed further below,ptoper place for MAS’ claims to be decided is

® The removing defendants are the same as the nw@a&ehote 1,supra

® If MAS files a motion for remand challenging thedéral question upon which removal was based (the
Williams v. Leequestion), this Court will be called upon to decttlat federal question before the merits of the
underlying claim are reached. In that instance pidmies would address (and the Court would rul¢hai issue) in
the context of the motion for remand. If MAS doe$ challenge removal, there will be no occasiontffiss Court to
separately rule upon the&illiams v. Leequestion upon which removal was based. Insteadstiitewill simply
become another case on this Court’s docket whidlhinigiger MAS’ duty to exhaust tribal remediesragjuested in
this motion to dismissSee, infraat pp. 15-16.
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in the Choctaw Tribal Couftand this Court should, in accordance with theatriéxhaustion

rule, dismis& this suit and require MAS to bring its claims frat Court.

l. Under the tribal exhaustion rule, whenever a calrable claim of tribal court
jurisdiction is asserted, the federal court must rquire the parties to resolve their
claims, including jurisdictional disputes, in tribal court.

Controlling federal law clearly holds that this Coonay not adjudicate a dispute like the
one here until the plaintiff has exhausted tri@airt remedies by filing its case in tribal court so
that the tribal court can first adjudicate the essawa Mut. Ins. Co. v. LaPlantd80 U.S. 9, 15-
16 (1987) (“considerations of comity direct thalb&t remedies be exhausted before the question
is addressed by the District Court”; “proper resdec tribal legal institutions requires that they
be given a ‘full opportunity’ to consider the issubefore them and ‘to rectify any errors™)
(quotingNational Farmers Union Ins. Cos. v. Crow Tribe odlians 471 U.S. 845, 857 (1985)).
This requirement of exhaustion of tribal court relee is based on the longstanding policy of
encouraging tribal self-government and the sovetgigf Indian tribes.National Farmers
Union, 471 U.S. at 856 (“Our cases have often recogrtizadCongress is committed to a policy
of supporting tribal self-government and self-detieiation. That policy favors a rule that will

provide the forum whose jurisdiction is being chalied the first opportunity to evaluate the

factual and legal bases for the challengddyya Mutual 480 U.S. at 16 (“the federal policy

" The Tribe has a developed court system, consistirtgpth a trial court and appellate
court, See 8§ 1-3-1 through 1-3-9, Choctaw Tribal od€
(http://www.choctaw.org/government/court/index.htm(see, Tribal Code under “Documents of
Governance’), with developed rules of civil procedure and evide, and appellate procedure
(88 7-1-1 through 7-1-13, Choctaw Tribal Code).

8 Although federal district courts have discretioretther dismiss or stay the federal action, disalis the
appropriate action in this case for the same read@tussed by Judge Lee in dismissing the actiddank One,
N.A. v. Lewis144 F.Supp.2d 640, 651-52 (S.D. Miss. 20@ffijd sub nom Bank One, N.A. v. Shuma&il F.3d
507 (5th Cir. 2002)teh’g and reh’g en banc denig84 Fed. Appx. 965 (5th Cir. 2002grt. denied 537 U.S. 818
(2002). As inBank Onethis case is in the early stages of litigatitw tribal exhaustion rule applies to all of MAS’
claims, and there is no benefit to staying thisomcts opposed to dismissing itd. (citing Potaluck Corp. of
Kansas v. Prairie Band of Potawatomi India@900 WL 1721797, at *3 (D. Kan. Aug. 23, 2000)).
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supporting tribal self-government directs a fedemlrt to stay its hand in order to give the tribal
court a ‘full opportunity to determine its own jsdiction™; “[a]djudication of such matters by
any nontribal court also infringes upon tribal lavaking authority, because tribal courts are best
qualified to interpret and apply tribal law”).

In Bank One 144 F.Supp.2d at 642-43, Judge Lee discussedStipgeme Court’s
decisions regarding “the tribal exhaustion rulef@akws:

Under the tribal exhaustion rule, as formulatedthy Supreme Court in

National Farmers Union Insurance Co. v. Crow Tridg1l U.S. 845, 105 S.Ct.

2447, 85 L.Ed.2d 818 (1985), ahalva Mutual Insurance Co. v. LaPlant480

U.S. 9, 107 S.Ct. 971, 94 L.Ed.2d 10 (198™hén a colorable claim of tribal

court jurisdiction has been asserted, a federal court may (and ordinarily should)

give the tribal court precedence and afford it & &nd fair opportunity to

determine the extent of its own jurisdiction ovemparticular claim or set of

claims.” Ninigret Dev. Corp. v. Narragansett Indian Wetuokttousing Auth.

207 F.3d 21, 31 (1st Cir. 2000) ....
Bank One 144 F.Supp.2d at 642 (emphasis add&be also Graham v. Applied GEO
Technologies, Inc593 F.Supp.2d 915, 918 (S.D. Miss. 2008) (“wiiile tribal exhaustion rule
is ‘prudential rather than jurisdictional, “[e]xh&tion is mandatory...when a case fits within the
policy””) (quoting Malaterre v. Amerind Risk Mgt373 F.Supp.2d 980, 983 (D.N.D. 2005)
(citing Gaming World Int’l, Ltd. v. White Earth Band of @pewa 317 F.3d 840, 849 (8th Cir.
2003))); Martha Williams-Willis v. Carmel Financial Corpoian, 139 F.Supp.2d 773
(S.D.Miss.2001) (granting Choctaw defendant’s mmotio remand after improper removal from
Choctaw Tribal Court and recognizing finance cogbion’s duty to exhaust tribal remedies re
corporation’s contract claims).

In Bank OneJudge Lee went on to explain the basis for the rule

This rule is based on “the Federal Government'sgstending policy of

encouraging tribal self-governmentgwa Mutual 480 U.S. at 14, 107 S.Ct. at

975, and “reflects the fact that Indian tribes iretattributes of sovereignty over

7
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both their members and their territory’ to the extéhat sovereignty has not been
withdrawn by federal statute or treatyd. at 14, 107 S.Ct. at 975 quotikbnited
States v. Mazurje419 U.S. 544, 557, 95 S.Ct. 710, 42 L.Ed.2d 7%%); see
also National Farmers471 U.S. at 856, 105 S.Ct. at 2454 (“Our cases béen
recognized that Congress is committed to a politysupporting tribal self-
government and self-determination.”). Thus, whhe federal courts ultimately
have jurisdiction to determine the limits of a #lilcourt’s jurisdiction, the tribal
exhaustion rule holds that tribal courts, which ajpla vital role in self-
government,” must be permitted the first opportutatresolve challenges to their
jurisdiction without federal court interferendewa Mutual 480 U.S. at 14, 107
S.Ct. at 976 .... This is so whether the federaltt® jurisdiction is sought to be
invoked on the basis of a federal question unded ZC. § 1331, or diversity of
citizenship under § 1332.

Bank One 144 F.Supp.2d at 642-43 (footnote omitted).

As held by theBank OneCourt, “the requisite colorable claim of tribal igdiction” is
met when the actions at issue “not only occurredtlmn reservation, but also involve the
formation of an ostensible consensual relationshiptiveen the non-tribal party and the tribe
member’ Id. at 644.The Court’s basis for this conclusion was drawnmfrSupreme Court
precedent establishing tribal court jurisdictioh dver claims against a Tribe or its members
regarding activities on Indian lands and (ii) omen-Indians who enter into commercial dealings
with a tribe or its membersd. (citing lowa Mutual 480 U.S. at 18WVilliams v. Lee358 U.S.

217, 223 (1959)Montana v. United Stated50 U.S. 544, 565-66 (1981)).

° The Bank OneCourt did note that there are some exceptions earibal exhaustion doctrine, none of
which were applicable iBank One seel144 F.Supp.2d at 644, and none of which are appéchere. More
specifically, the Supreme Court has noted certagepgtions to the tribal exhaustion rukee National Farmers
Union, 471 U.S.at 856. n.21 (“We do not suggest that exhaustionldvbe required where an assertion of tribal
jurisdiction ‘is motivated by a desire to harasssoronducted in bad faith,” ciuidice v. Vail 430 U.S. 327, 338, 97
S.Ct. 1211, 1218, 51 L.Ed.2d 376 (1977), or whdme action is patently violative of express jurisidical
prohibitions, or where exhaustion would be futikchuse of the lack of an adequate opportunity &dlerige the
court’s jurisdiction.”); EI Paso Natural Gas Company v. Neztsos26 U.S. 473 (1999) (exhaustion of tribal
remedies not required where the Congress has yleapressed an intent that a particular federahclze heard
only in a federal forum)Nevada v. Hicks533 U.S. 353, 369 (2001) (exhaustion of tribal réiee is not required
where there is not even a colorable basis for éseaf tribal jurisdiction; held: since tribal cadvad no jurisdiction
to adjudicate tort and § 1983 claims against siffteers, exhaustion of tribal remedies was nouiegl as to suit
pleading such claims).

8
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In Williams v. Leethe Supreme Court barred the exercise of statd goisdiction over
causes of action arising on Indian reservationshich non-Indians sought to sue Indians. The
Court ruled that tribal courts were the proper forfor hearing those cases. In this regard, the
Court stated as follows:

There can be no doubt that to allow the exercisstate jurisdiction here would

undermine the authority of the tribal courts overs®vation affairs and hence

would infringe on the right of the Indians to gaveéhemselves. It is immaterial

that respondent is not an Indian. He was on thervation and the transaction

with an Indian took place there. ... The caseshis tourt have consistently

guarded the authority of Indian governments oveirtteservations.

Id. at 223 (citations omitted). Likewise, $anta Clara Pueblo v. Martine4a36 U.S. 49, 65-66
(1978), the Court ruled that “Tribal courts havepaatedly been recognized as appropriate
forums for the exclusive adjudication of disputdgecting important personal and property
interests of both Indians and non-Indians.”

Thus, undeWilliams v. Legewhere a cause of action arises on lands constitatitnibe’s
Indian country and involves a non-member plairsifing a tribal (or tribal member) defendaht,
based on alleged civil wrongs committed by thealridefendant on its reservation lands in
alleged derogation of the rights of the non-Indiglaintiff, the propriety of tribal court
jurisdiction to adjudicate such claim under feddeak is well-settled. As discussed further
below, that is the situation that exists here: MASpon-Indian entity, is suing the Tribe, its
Chief, and other tribal entities, for alleged bieax of purported contracts; any such breach, if it
occurred at all, occurred on Tribal lands; and pheported contracts were also negotiated on

Tribal lands with Tribal members. Accordingly, judliction for MAS’ claims is in Choctaw

Tribal Court.

1% Three Affiliated Tribes v. Wold Engineerig67 U.S. 138, 147-148 (1984), makes clear thatstme
Williams v. Leeule applies to suits against tribal entity defemidas to suits against individual tribal members.

9
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The second category of cases referenced by thedDdi€ourt inBank Oneare those to
which jurisdiction under the test establishedMiantanaapplies. As noted by the Court Bank
One, suprald4 F.Supp.2act 644:

And although there is generally no tribal jurisgiat over non-Indians for

activities off the reservation or on non-Indian faeds in the absence of a federal

statute or treaty granting such authorifjgntana v. United Stated50 U.S. 544,

101 S.Ct. 1245, 67 L.Ed.2d 493 (1981), there aeeifip circumstances in which

such jurisdiction does exist:

A tribe may regulate, through taxation, licensing,other means,
the activities of nonmembers who enter into consains
relationships with the tribe or its members, thtougpmmercial
dealing, contracts, leases, or other arrangemeXtsibe may also
retain inherent power to exercise civil authorityenthe conduct of
non-Indians on fee lands within its reservation mwitleat conduct
threatens or has some direct effect on the pdlitid&grity, the
economic security, or the health or welfare ofttitze.

450 U.S. at 565-66, 101 S.Ct. 1245 [(citations tedi.

Because the standards set forthMiontana address a Tribe’s authority to exercise
jurisdiction over non-Indians, such as requiringn+hiodians to answer claims made by Tribal
members against them in Tribal Court which was dheation inBank One these standards
should not be applied in a case such as this wdan-Indian is suing an Indian tribe and tribal
entities and not the other way around. Those cases|ready discussed, if involving actions
taken by tribal defendants on tribal lands, argesitio tribal court jurisdiction undéwilliams v.
Lee Nevertheless, even if tidontanastandards are applied to MAS’ claims, it is clédzat
tribal court jurisdiction exists in this case ircardance with those standards as discussed further
herein. Indeed, where tiWilliams v. Ledest is satisfied—that is, where the defendaattigbal
party sued for breach of contract and the allegeddh by the tribal party occurred (if at all) on

its reservation lands, the Montana “consensuatiogiship” and “nexus” testseeSection II.C,

infra, are automatically satisfie&ee, Montana v. United Statd§0 U.S. 544, 565-566 (1981)
10
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(listing Williams v. Leeas an example of case where tribal jurisdiction wlaarly appropriate
under consensual relations exception to Main Rudeg, Strate v. A-1 Contractors20 U.S.
438, 457 (1997) (construinylontana’s reference toWilliams v. Leeas “declaring tribal
jurisdiction exclusive over lawsuit arising out oh-reservation sales transaction between
nonmember plaintiff and member defendants”). Byrdedn, when the non-Indian party in such
circumstances is the plaintiff, all requirementsassary to confirm the tribal court’s authority to
hear the claim are established.

As discussed further below, both bases for trilmalrcjurisdiction exist with regard to
MAS'’ claims in this case, and this Court, like theurt inBank Oneshould dismiss this suit and
require MAS to bring its claims before the Choctambal Court.

Although Defendants herein have other disposiigal defenses rooted in tribal law to
MAS’ breach of contract claims which they plan ssert, including the defense of sovereign
immunity, see Kiowa Tribe v. Manufacturing Technologié23 U.S. 751 (1998), under the
tribal exhaustion doctrine the proper forum for dgding those legal defenses in the first
instance is the Choctaw Tribal Court, as discussesharber v. Spirit Mountain Gaming, Inc.
343 F.3d 974, 976 (9th Cir. 2003):

Nor did the district court err in concluding thagttribal exhaustion requirement

also applies to issues of tribal sovereign immuritgtermining whether the tribe

has waived immunity, or whether Congress has akbedgés immunity, requires

“a careful study of the application of tribal lawend tribal court decisions.”

Stock West Corp. v. Taylo864 F.2d 912, 920 (9th Cir. 1992ee also Nat'l

Farmers 471 U.S. at 855-56, 105 S.Ct. 2447. Accordinghge district court

properly “stayed its hand until after the ... Tlilourts have the opportunity to

resolve the questionStock West Corp964 F.2d at 920.
See also MacArthur v. San Juan Cour3@9 F.3d 1216, 1227 (10th Cir. 2002) (reversing

District Court’s dismissal of claims against tril@fendants arising within Indian Reservation

11
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boundaries on jurisdictional (sovereign immunitydpunds because District Court should instead
have first required exhaustion of tribal remedves the sovereign immunity defenseluto-
Ownersinsurance Company v. The Tribal Court of the Spuake Indian Reservatiod95 F.3d
1017 (8th Cir. 2007) (holding that federal plaihtifas required to exhaust its tribal remedies on
claim against tribal defendant without regard toetiler defendant possessed or had waived its
sovereign immunity).

I. Jurisdiction over MAS’ claims is in the Choctaw tribal courts.

A. MAS’ cause of action arises from actions taken ypo the Tribe on its own
reservation lands.

As explained above, MAS’ claims are based mainlylenTribe’s discontinuance of its
services after the Tribal Council Resolution wassea requiring Chief Anderson to transfer all
tribal employees to various FEHB plans as authdribg the Affordable Care Act, and the
Tribe’s decision to stop securing other relateoiairiemployee health benefit services from MAS.
All of the Tribal Defendants’ alleged breaches wieased on activities that occurred on Choctaw
reservation lands. Accordingly, tribal court juiisttbn is established under the authority of
Williams v. Leesupra

B. The contract clause relied upon by MAS does notand cannot, confer
jurisdiction in Mississippi state courts.

To the extent that MAS may argue that the clauseeglin its Complaint, Exhibit 1 at
24, stating that “any dispute shall be adjudicdted court of competent jurisdiction in Jackson,
Hinds County, Mississippi, unless such laws are-eonpted by applicable federal laws of
jurisdiction,” somehow operates to byp&¥sliams v. Leethat would be error.

Kennerly v. District Court of Montana00 U.S. 423 (1971), holds that no Indian tribe
can by its own action unilaterally alter tiMlliams v. Legurisdictional bar as to suits involving

12



Case 3:14-cv-00036-CWR-FKB Document 4 Filed 01/23/14 Page 13 of 22

on-reservation actions of the tribe or its membbgsany means. Only a state legislature can
alter that bar—but may do so only by strict adheeeto one of the federal statutes (“governing
acts of Congress” iWilliams v. Leeparlance) which authorize the exercise of statertcou
jurisdiction.

Only two such federal statutes potentially applieab Mississippi exist—Pub. L. 83-280
and the Indian Gaming Regulatory Act, 25 U.S.C.78®d)(3)(C) (“IGRA”). IGRA is not
applicable because it only allows this kind of gdictional reallocation when necessary for the
regulation of Indian gamindgsee Pueblo of Santa Ana v. Nag813 WL 5366403, at *9-*10
(D.N.M. Sept. 25, 2013) (reaffirming/illiams v. Leedoctrine that “absent a governing Act of
Congress” expressly authorizing abrogation of tlde, state courts may not exercise subject
matter jurisdiction over tribal defendants for @servation causes of action, and holding that
IGRA did not authorize a change in the state cpuisdictional bar over claim for tort injuries
suffered at on-reservation casino because adjuciicat those claims was not directly related to
and necessary for the regulation of gamingAS contract services had nothing to do with
regulation of the Tribe’s casino operations.

Pub. L. 83-280 did at one time (prior to the ameadtin 1968 at Pub. L. 90-284) give
Mississippi the unilateral right to acquire (withotne Tribe’s consent) jurisdiction over the
Mississippi Choctaw Reservation. The State didawtto acquire such jurisdiction during that
time. See Mississippi Band of Choctaw Indians v. Holgfiéb0 U.S. 30, 42 and fn. 16 (1989)
(“The State of Mississippi has never asserted dici®n over the Choctaw Reservation under
Public Law 280");Tubby v. State327 So. 2d 272, 285-88 (Miss. 1976) (finding thiagsissippi
had not acquired jurisdiction over the Mississi@bioctaw reservation per Pub. L. 83-28Be,
TTEA Corp. v. Ysleta del Sur PuebtB1 F.3d 676, 684-685 ‘{5Cir. 1999) (summarizing

13
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process by which a state can obtain jurisdictioerawdian activities on Indian reservations
pursuant to Pub. L. 83-280). Now the law requiresanly the State’s consent, but also that of
the Tribe. 25 U.S.C. § 1322. And any such consgith® Tribe must be done in accordance with
the requirements of Public Law 280 (as amendeduat B. 90-284) which requires a special
election in which the majority of tribal member gt accept such jurisdiction. 25 U.S.C. §
1326;Kennerly supra Simply entering into a contract with an entilkeliMAS does not suffice.

None of these actions have been taken. Missishigpithus never acquired jurisdiction
over the reservation per Pub. L. 83-2RD.

The State of Mississippi has not acted to obtairsgliction over the Tribe in accordance
with federal law, and the Tribe may not unilateraive such jurisdiction to the States. Thus, the
provision relied on by MAS, even if contained witlan otherwise valid contract, which Moving
Defendants dispute, does not operate to confesdiation upon state courts in Hinds County,
Mississippi. Indeed, because of the controllingefatl common law, there exists no “court of
competent jurisdiction” in Hinds County, Mississiphich could exercise jurisdiction over

MAS’ action, except for this Court after removalThus, by its own terms the provision does not

apply.

' This Court would not have had jurisdiction to atipate MAS’ contract claims against the Tribal
Defendants if the suit had initially been filedtire U.S. District Court by MAS. The mere fact thatibe is a party
to a contract does not give rise to federal quegtiasdiction. Thus, such a direct action would have presented
any federal questionTTEA Corp, suprat 681 (“The federal courts do not have jurisdittio entertain routine
contract actions involving Indian tribes.”). HoweyBAS filed its suit in a state court and claimedts complaint
that there existed state court jurisdiction over $1&ontract claims against the Tribal DefendantsisTsquarely
presented the federahjlliams v. Leg question upon which removal was based and bywthits Court has now
obtained jurisdiction over the entire caSee, Pueblo of Santa Ana v. Na2b13 WL 5366403 (D.N.M.) (original
jurisdiction); Luckerman v. Narragansett Indian Trib€013 WL 4616084 (D.R.l) (removal jurisdiction);
Muhammad v. Comanche Nation Casiid2 F.Supp.2d 1268 (W.D. Ok. 2010) (removal judidn); Tohono
O’0Odham Nation v. Schwar837 F.Supp. 1024 (D. Az. 1993) (original jurisdiet). All of these cases found
federal question jurisdiction based on challenggtate court jurisdiction under thgilliams v. Leaule.
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Simply stated, where a non-Indian such as MAS sdeksue the Tribe and/or its
members or entities, for actions taken by the Tabd/or its members or entities that occurred
on Tribal lands, jurisdiction does not exist intstaourts; instead, jurisdiction is in the tribal
court, and where federal courts have jurisdictesmhere based on removal, federal courts may
not adjudicate the matter until after the tribalicdhas adjudicated the matter, through all levels,
including tribal court appeal§&ee lowa Mutua480 U.S. at 17 (“[a]t a minimum, exhaustion of
tribal remedies means that tribal appellate countsst have the opportunity to review the
determinations of the lower tribal courtsThis Court should thus dismiss this suit and reguir
MAS to exhaust its remedies in the tribal coumsthat instance, all the contract law, federal law
and tribal law issues there raised will be addmessehe Choctaw Tribal Courts. It is clear that
tribal courts which otherwise have jurisdiction entontanaor Williams v. Leeover a given
case can decide issues of federal law raised inctse, except for 42 U.S.C. § 1983 claims
against state officials, claims not at issue heevada v. Hick$$33 U.S. 353, 358-359, n. 2, 373
(2001) (“We do not say state officers cannot bellegd; we say they cannot be regulated in the
performance of their law enforcement duties. Actiomelated to that is potentially subject to
tribal control depending on the outcomeMdntanaanalysis”);El Paso Natural Gas Company
vs. Neztsosjeb26 U.S. 473, 486, n. 7 (1999) (“This is not &y shat the existence of a federal
preemption defense in the more usual sense wotddtahe logic of tribal exhaustion. Under
normal circumstances, tribal courts, like statertsyican and do decide questions of federal law,
and there is no reason to think that questiongaérfal preemption are any different. S=ata
Clara Pueblo v. Martinez36 U.S. 49, 65, 98 S.Ct. 1670, 56 L.Ed.2d 106 &) %itibal courts
available to vindicate federal rights)”);TEA v. Ysleta del Sur Puebit81 F.3d 676, 683-684
(1999) (tribal court had colorable jurisdiction tole on question whether federal statute (25
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U.S.C. § 81) had been violated respecting contedcissue in tribal court suit, affirming
plaintiff’'s duty to exhaust tribal remedies for Bug case and ruling. “We thus find that the tribal
court did not violate federal law in exercising g@ab matter jurisdiction.”).

C. Alternatively, the purported contracts sued uponby MAS are the sort of
consensual commercial relationships over which thdribe and its courts
have jurisdiction in accordance withMontana v. United States.

As discussed, a colorable claim of tribal courigdiction exists under the authority of
Williams v. Leesupra This Court need look no further to determine tthat tribal exhaustion
rule requires MAS to pursue its claims in the tribaurts. However, and in the alternative, even
if the Montana test applied in a context where the non-Indian ypast the plaintiff* the
contract(s) sued upon by MAS evolved over manys/eamlving many on-reservation meetings
and discussions (Exhibit 2, § 10) and called for 3% provide administrative services for
certain tribal employee health benefit plans fdraremployees working on the reservation.

The MAS contract(s) thus constitute consensual ceroma relationship(s) with the
Tribe of the sort which gives rise to colorabléati court jurisdiction under thidontanatest and
the complaint pleads claims involving a direct tainexus to those underlying contracts to-wit:
their alleged breach. Montang 450 U.S. at 565 (“tribe may regulate...the atiggi of
nonmembers who enter consensual relationships théh tribe or its members, through
commercial dealing, contracts, leases or othemgements”);Strate v. A-1 Contractoys520
U.S. 438, 453 (1997) (“where tribes possess authtwiregulate the activities of nonmembers,
‘[c]ivil jurisdiction over [disputes arising out psuch activities presumptively lies in the tribal

courts™) (quotinglowa Mutual 480 U.S. at 18)Atkinson Trading Co., Inc. v. Shirley32 U.S.

12 See,analysis,supraat pp. 8-13 regardingVilliams v. Leebar to exercise of state court jurisdiction in
such cases.
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645, 655-66 (2001) (requiring that the cause obagbled must have some logical connection
(“nexus”) to the underlying consensual relationshigpanchoMontanajurisdiction).

In Dolgencorp v. Mississippi Band of Choctaw Indian32 F.3d 409 (5th Cir. 2013), the
Fifth Circuit affirmed that the Choctaw Tribal Coinas jurisdiction undeviontanaover certain
tribal member tort claims which arose directly franverbal agreement between Dolgencorp and
the Tribe and tribal members, in which Dolgencogyead to participate in a tribal Youth
Opportunity Training Program. There is no doubt thauit for breach of that same agreement
(rather than tort claims) would likewise have & the Montana“consensual relationship”
and “nexus” tests.

In these circumstances, the Choctaw Tribal Couvil @ivision clearly has colorable
jurisdiction to adjudicate MAS’ claims und&ontanaif MAS were to bring its suit ther€.
MAS has the legal right (and under the tribal extian doctrine the legal duty) to pursue its
money damage claims against the Tribal Defendantthe Choctaw Courts, subject to all
applicable requirements and defenses, if it desiragek judicial relief on those claims.

ll.  MAS’ duty to exhaust its remedies in the tribal courts is even more pronounced
where, as here, the claims are all governed by trdb law.

The Choctaw Reservation is a different law-makingisgiction than the State of
Mississippi.Nevada v. Hicks533 U.S. 353, 361 (2001illiams v. Leesupra (holding that
absent governing acts of Congress, Indian tribeg Hine right to make their own laws and be
ruled by them” and to have that law applied to aevcommercial disputes between tribal

members and non-members arising in their “Indiaor@y”).

13 Indeed, that Court has recently had before itferdint breach of contract suit involving a diffate
contract filed against the same defendants by M3& Mississippi Administrative Services, Inc. vssidsippi
Band of Choctaw Indians, et alCause No. 2013-1236 (filed October 12, 2013)niised by stipulation (Exhibit
3).
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Accordingly, the underlying contract, choice-of-law, and immynmules implicated by
this dispute are supplied by the laws, customs teamtitions of the Tribe, not by the laws of
Mississippi. Pewilliams v. Leesupra tribal governments and tribal courts have the seiger
power to make their own laws and to determine tlopgr interpretation and application of those
laws** (including the Tribe’s law regarding choice of lagontract and sovereign immunity) to
all persons under their jurisdiction. Where (likerd) such tribal law questions must be
addressed, this provides an even stronger groundetpiring exhaustion of tribal remedies.
United States v. Tsosig@2 F.3d 1037 (10th Cir. 1996) (federal court’s digtyequire exhaustion
of tribal remedies is especially clear where questiof tribal law are involved.

Here, it is clear that the Choctaw Indian Res@mwais the jurisdiction having the most
significant relationship to the conduct which MARIms was in breach of contract and whose
law controls on numerous issues. The Tribe’s teatiom of the purported contract was required
by and occurred in compliance with Tribal Councéddglution CHO 12-122 which eliminated
the tribal employee health benefit program for vilMAS had been providing certain services.
The Tribe allegedly entered the purported contracishe reservation. The Tribe, like most
government entities, has specific procedures thest ime followed before a contract is valid as to
the Tribe. SeeArticles VIII and IX, MBCI Const.; MBCI Bylaws, Aitle 1, Section 3°

Defendants will assert, in their answer, these gutaces were not followed. Hence, it is the

4 See Williams v. Le®58 U.S. at 220 (discussing “the right of reséoraindians to make their own laws
and be ruled by them?).

15 Cf. Bolanos v. Gulf Oil Corp502 F. Supp. 689 (W.D. Pa. 1980) (whether defetsl@ole in causing
criminal proceedings to be initiated against pifimt Guatemala gave rise to actionable tort ckaifor “malicious
prosecution” or “abuse of process” had to be ddtexdth under the law of Guatemala (where the criminal
proceedings were filed) rather than under the l&WRennsylvania where plaintiff's civil suit for todamages was
filed; hence, plaintiff's Pennsylvania suit was pedy dismissed under doctrine of forum non conees),aff'd,
681 F.2d 804 (3rd Cir. 1982).

% The Constitution and Bylaws of the MississippinBaof Choctaw Indians is available online at
http://www.choctaw.org/government/court/index.ht(eée, Tribal Constitution and Bylaws under “Documents of
Governance”).
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Tribe’s law which supplies the rule of decisiontasvhether the purported contracts are valid as
to the Tribe and accordingly, the validity of thentract and whether anything actionable as a
breach of contract has occurred here.

The Tribe’s law respecting choice of law also colstrregarding what affect the
purported contract provisions referenced in the glamt at Paragraph 24 have as to what body
of law is controlling in adjudicating MAS’ contraclaims to the extent federal law does not
independently answer that questi@ee Bank One, N.,A&281 F.3dat 309 (requiring exhaustion
of tribal remedies on tribal member contract araidr claims even though the credit application
which gave rise to those claims specified thateatensions of credit would be deemed to occur
in Ohio”). And tribal law will also control on ises such as exhaustion of administrative
remedies and sovereign immuntty.

This case willinter alia require rulings on several questions of tribal lavejuding but
not limited to the following: (1) whether the comtts relied upon by MAS are valid and
enforceable for time periods before or after enaatnof Resolution CHO 12-122 or January 1,
2012 (its implementation date) under tribal law) tRe legal effect under tribal law of
Resolution CHO 12-122 on the parties’ rights; (8haustion of administrative remedies under
tribal law; (4) whether MAS’ whole claim is barrég the Tribe’s unwaived sovereign immunity
from unconsented civil lawsuits seeking money dasagnd (5) the legal effect of the contract

clause quoted at the Complaint, Paragraph 29, uhderribe’s choice of law principles.

" See e.g, Choctaw Tribal Code § 1-5-10 (establishing certaidditional tribal law exhaustion
requirements which must be satisfied before thecGiw tribal courts may exercise jurisdiction overy asuits
seeking relief against the Tribe or its official&hoctaw Tribal Code § 1-5-4 (“[e]xcept as exprestirogated by
act of Congress, or as specifically waived by netsoh or ordinance of the Tribal Council speciflgaleferring to
such, the Tribe shall be immune from suit in anyl Gction, and its officers and employees immurwef suit for
any liability arising from the performance of theifficial duties”). The entire Choctaw Tribal Codée available
online at http://www.choctaw.org/government/court/index.htnfsee, Tribal Code under “Documents of
Governance”).
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Because tribal law will provide the controlling aress to the issues presented by MAS’
claims and the defendants’ defenses, the requirerfeencompelling exhaustion of tribal
remedies is strengthenélkosie supra.

CONCLUSION

Under National Farmers Unionsuprag andlowa Mutual supra Plaintiff is required to
pursue its claims in the Mississippi Choctaw Taat Appellate Courts, thereby exhausting its
tribal remedies, and this Court is required to désnmor stay Plaintiff's action in this Court.
Dismissal is warranted and is here requested.

Respectfully submitted,

MISSISSIPPI BAND OF CHOCTAW INDIANS,
PHYLISS J. ANDERSON, in her official capacity,
CHOCTAW HEALTH CENTER, CHOCTAW
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CERTIFICATE OF SERVICE

I, C. BRYANT ROGERS, one of the attorneys for tleving Defendants, do hereby
certify that | have this day caused a true andexbrcopy of the above and foregoing document
to be filed electronically with the clerk of couNotice of this filing will be sent to the counsel
for Plaintiff by operation of the electronic filirgystem.

This the 2% day of January, 2014.

s/C. Bryant Rogers
C. BRYANT ROGERS
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