
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

 
(1) UNITED PLANNERS FINANCIAL 

SERVICES OF AMERICA, L.P., 

    

Plaintiff, 

vs. 

 

(2) SAC AND FOX NATION, a federally-

recognized Indian Tribe, and 

 

(3) SAC AND FOX NATION HOUSING 

AUTHORITY, an administrative Department of the 

Sac and Fox Nation, and 

 

(4) SAC AND FOX NATION DISTRICT 

COURT, and 

 

(5) THE HONORABLE DARRELL R. 

MATLOCK, JR., in his official capacity as Judge 

of the Sac and Fox Nation District Court, 

  

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Civil Action No. _________________  

 

COMPLAINT 

(Declaratory and Injunctive Relief) 

 

1. This Complaint seeks a declaratory judgment as well as injunctive relief pursuant 

to 28 U.S.C. §§ 2201-2202 in connection with a lawsuit filed by the Sac and Fox Nation 

(“Nation”) and Sac and Fox Nation Housing Authority (“Housing Authority”) against United 

Planners Financial Services of America, L.P. (“United Planners”) in the Sac and Fox Nation 

District Court.  In the Tribal Court action, the Nation and Housing Authority seek damages for 

alleged breach of fiduciary duty and breach of contract, among other claims, against United 

Planners arising out of brokerage services United Planners provided to the Defendants (“2014 

Tribal Court Action”).  
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2. The current action is the second attempt by the Nation and Housing Authority to 

litigate the same claim against United Planners.  On January 31, 2011, the Nation and Housing 

Authority filed an action in the Tribal District Court (“2011 Tribal Court Action”) alleging 

United Planners breached a contract and breached its fiduciary duty, among other claims, when 

providing brokerage services United Planners to the Defendants.  In the 2011 Tribal Court 

Action, United Planners filed its answer and sought an injunction against the Nation and Housing 

Authority, alleging the parties had agreed to submit all disputes to arbitration.  The Tribal 

District Court denied United Planners requested injunction relief.  However, the Sac and Fox 

Nation Supreme Court reversed the District Court denial of injunctive relief, specifically holding 

that “since this Court finds and holds that any dispute arising under the broker agreements 

between the parties should be adjudicated in arbitration, this case is remanded to the District 

Court with instructions to dismiss.”  Sac and Fox Nation Supreme Court Order and Judgment, 

pp. 2-3 (September 26, 2013).  A copy is attached as Exhibit 1.  The Nation and Housing 

Authority then initiated an arbitration proceeding against United Planners.  After submitting the 

claim to arbitration, the Nation and Housing Authority immediately moved to dismiss their 

claims, asserting the claims arose more than six years prior to submission to arbitration and the 

claims were thus not eligible for arbitration.  The arbitration panel granted the Nation and 

Housing Authority’s motion to dismiss to its own arbitration proceeding.  Within one day of the 

dismissal in arbitration, the Nation and Housing Authority filed the 2014 Tribal Court Action. 

3. United Planners has exhausted the tribal court remedies.  The agreements between 

United Planners and the Nation and Housing Authority provided that the exclusive forum for 

resolution of any disputes between the parties would be in an arbitration proceeding.  The Sac 

and Fox Nation Supreme Court affirmed that the Nation and Housing Authority could pursue 
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their claims in arbitration but not in the Tribal District Court or any other court.  The Nation and 

Housing Authority submitted to the authority panel when they instituted the arbitration 

proceedings.  After submitting all claims between the parties to arbitration, the Nation and 

Housing Authority then moved to dismiss all their claims.  The arbitration panel granted the 

Nation and Housing Authority’s motion to dismiss the arbitration proceeding, dismissing the 

arbitration case with prejudice. 

4. Accordingly, United Planners seek (1) declarations that the Tribal District Court 

lacks jurisdiction over Plaintiff and the 2014 Tribal Court Action; (2) an injunction against 

further proceedings in the Tribal District Court; and (3) further relief as set forth below. 

THE PARTIES 

1. United Planners is a limited partnership that provides full brokerage, insurance 

and investment advisory services to more than 300 independent registered representatives and 

investment advisors throughout the country.  

2.  The Sac and Fox Nation is a federally-recognized Indian tribe that is 

headquartered in Lincoln County near Stroud, Oklahoma  The Nation is operated by a five-

member Business Committee comprised of persons elected by the Nation’s membership.  Under 

the Nation’s Constitution, the Business Committee is empowered to conduct the day to day 

operations of the Nation. 

3. The Sac and Fox Nation Housing Authority is an Administrative Department of 

the Nation with its offices located in Pottawatomie County in Shawnee, Oklahoma.   

4. The Sac and Fox Nation Court (“Tribal District Court”) is the tribal court for the 

Sac and Fox Nation and has its chambers in Lincoln County near Stroud, Oklahoma. 
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5. The Honorable Darrell R. Matlock, Jr. is the Judge of the Sac and Fox Nation 

Court. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction pursuant to 28 U.S.C. § 1331, as this action arises 

under the Constitution, laws, or treaties of the United States, raising the federal question of the 

scope of adjudicative jurisdiction of the Tribal District Court and the exhaustion of tribal court 

remedies by United Planners. 

7. Venue lies in this judicial district pursuant to 28 U.S.C. § 1391(b)(1) in that all 

Defendants reside within the district and/or the state of Oklahoma. 

NATURE OF THE CASE 

8.   United Planners provides full brokerage, insurance and investment advisory 

services throughout the country.   

9.  The Nation and Housing Authority were customers of United Planners.  The 

relationship lasted for approximately 12 years—from 1994 until 2006.  The relationship was 

evidenced by a series of Account Agreements which would be executed by the parties from time 

to time.      

10.    The last Account Agreement executed during the relationship between the 

parties, dated July 5, 2005, was a two page document with the signatures of the parties appearing 

on the second page.  Immediately above the signature line on the second page is a statement that 

the “Undersigned has/have carefully read this page, which includes the predispute arbitration 

clause.”  Above that language is an “Arbitration Agreement” that provides “[a]ll parties to this 

agreement are giving up the right to sue each other in court, including the right to a trial by jury.”    
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11. On January 31, 2011, almost five years after the relationship between the two 

parties ended, the Nation and Housing Authority filed the 2011 Tribal Court Action.   

2011 Tribal Court Action  

12. In their Complaint, the Nation and Housing Authority asked “for relief against the 

defendant for its misconduct, negligence, breach of contract, breach of fiduciary duty, breach of 

Tribal policies, breach of US Government policies, breach of industry customs, practices, rules 

and regulations, and failure to supervise.” 

13. On February 23, 2011, United Planners filed an answer to the Nation and Housing 

Authority’s Complaint, asserting as affirmative defenses the court’s lack of personal jurisdiction 

over United Planners and the Court’s lack of subject matter jurisdiction.   

14. On May 24, 2011, United Planners filed a motion to compel arbitration and stay 

litigation, asserting that “[b]ecause an enforceable agreement to arbitrate exists between the 

parties and the [Nation’s] claims fall within the scope of the agreement’s arbitration clause, [the 

Nation has] waived [its] right to trial by jury and this Court should compel arbitration and stay 

litigation.”  The Tribal District Court denied United Planners’ motion to compel the Nation and 

Housing Authority to arbitrate the claims, holding that neither entity had waived its sovereign 

immunity by executing the agreements.  

15. On January 10, 2012, United Planners served a Demand for Arbitration on the 

Nation and Housing Authority pursuant to the arbitration clause in the Account Agreements 

which stated “Arbitration must be commenced by services upon the other party of a written 

demand for arbitration or a written notice of intention to arbitrate, therein electing the arbitration 

tribunal.  In the event the undersigned does not make such election within (5) days of such 

demand or notice, then the undersigned authorizes you to do so on behalf of the undersigned.”  
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16. On January 17, 2012, consistent with the Arbitration clause in the Account 

Agreements between the parties, United Planners filed a Statement of Claim with the Financial 

Industry Regulatory Authority (“FINRA”) on behalf of the Nation and Housing Authority.   

17. On February 8, 2012, the Nation and Housing Authority filed in the 2011 Tribal 

Court Action a motion to enjoin United Planners from continuing with the FINRA arbitration 

proceedings. 

18. On February 22, 2012, United Planners filed the “FINRA ARBITRATION 

Submission Agreement” and executed it on behalf of the Nation and Housing Authority as 

authorized under the Account Agreements.  United Planners then filed its own motion in the 

2011 Tribal Court Action for an injunction to compel the Nation and Housing Authority to 

participate in the FINRA arbitration proceedings.   

19. On March 16, 2012, the Tribal District Court conducted a hearing on both parties’ 

motions for injunctive relief.  At the conclusion of the hearing, the District Court Judge 

announced that the “Plaintiff’s [Nation and Housing Authority] application to stay is granted, 

preventing all arbitration proceedings.  The Defendant’s [United Planners] application is 

denied.” The District Court further directed United Planners to “inform the arbitrator that it was 

not the Sac and Fox Nation that made the arbitration application.”  

20. United Planners appealed the 2011 Tribal Court Action to the Sac and Fox Nation 

Supreme Court.   

Sac and Fox Nation Supreme Court 

21. On September 26, 2013, the Sac and Fox Nation Supreme Court reversed the 

District Court’s Order stating “the Nation may pursue its claims in arbitration if it so chooses to 

adjudicate its claim against [United Planners], but it may not proceed with its case in the District 
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Court or any other court.”  See Exhibit 1, p. 11 (emphasis added).  The Supreme Court then 

remanded the case back to the District Court “with instructions to dismiss without prejudice.” 

22. On October 8, 2013, the Nation filed a Motion to Modify Order with the Supreme 

Court, asking that the Court “stay, hold in abeyance, or administratively close the case pending 

FINRA’s ruling on eligibility.” 

23. On April 14, 2014, the Sac and Fox Nation Supreme Court denied the Nation’s 

motion to modify its order and remanded the case back to the District Court with instructions to 

dismiss.  A copy of this Sac and Fox Nation Supreme Court Order denying the motion to modify 

is attached as Exhibit 2. 

24. On April 30, 2014, the Sac and Fox District Court entered an Order on Mandate.  

A copy of the District Court Order of Mandate is attached as Exhibit 3. 

FINRA Arbitration Proceedings 

25. The original Statement of Claim was filed on January 17, 2013.  A copy of the 

Statement of Claim is attached hereto as Exhibit 4
1
.   

26. On October 8, 2013, the same day they filed the Motion to Modify with the 

Supreme Court, the Nation and Housing Authority filed with FINRA a Motion to Dismiss Under 

FINRA Rule 12206(a).  This rule authorizes dismissal of claims that are more than six years old 

at the time the demand for arbitration is filed.  In that motion, the Nation and Housing Authority 

stated they were seeking damages for actions taken by United Planners prior to 2004.  

27. On November 15, 2013, FINRA sent a letter to the Nation and Housing Authority 

informing them that the Statement of Claim was deficient and they must submit a Submission 

                                                 
1
 The Statement of Claim contained Exhibits A, B and C.  The approximate 61 pages of 

documents contained in Exhibits A and B are not included with the Statement of Claim attached 

as Exhibit 4 to the Complaint.    
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Agreement within 30 days or the case would be closed.  The Nation and Housing Authority did 

not respond to that letter. 

28. On January 28, 2014, FINRA sent a “FINAL NOTICE” to the Nation and 

Housing Authority stating the deficiencies previously identified had not been corrected and if the 

Submission Agreement was not submitted within 30 days then the case would be closed. 

29. On March 7, 2014, the Nation and Housing Authority acknowledged FINRA’s 

jurisdiction over the dispute between the parties when they filed their executed Submission 

Agreements with FINRA.  The Submission Agreements signed and filed by both the Nation and 

Housing Authority state “the undersigned parties hereby submit the present matter in 

controversy, as set forth in the attached statement of claim, answers, and all related cross claims, 

counterclaims and/or third-party claims which may be asserted, to arbitration in accordance with 

the FINRA By-Laws, Rules, and Code of Arbitration Procedure.”  Copies of the Nation’s and 

Housing Authority’s Submission Agreements are attached hereto as Exhibit 5 and Exhibit 6. 

30. On August 28, 2014, the FINRA arbitration panel conducted an Initial Pre-

Hearing Conference.  During the conference, the Nation and Housing Authority re-asserted their 

motions to dismiss their own arbitration proceeding.  The panel set a hearing on the Nation and 

Housing Authority’s motion for October 20, 2014.  

31. On October 20, 2014, the panel considered the Nation and Housing Authority’s 

motion that the request for arbitration be dismissed because the claims the Nation and Housing 

Authority were asserting arose more than six years before the filing of the Statement of Claims 

and thus not eligible for arbitration under FINRA Rule 12206(a). 
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32. On October 21, 2014, the arbitration panel granted the Nation and Housing 

Authority’s motion to dismiss their own arbitration claim.  The Order dismissing the arbitration 

claim with prejudice is attached as Exhibit 7. 

2014 Tribal Court Action 

33. On October 22, 2014, the Nation and Housing Authority filed a new complaint in 

the Nation’s District Court.  A copy of the Complaint is attached as Exhibit 8. 

34.   In their Complaint, the Nation and Housing Authority asked “for relief against 

the defendant for its misconduct, negligence, breach of contract, breach of fiduciary duty, breach 

of Tribal policies, breach of US Government policies, breach of industry customs, practices, 

rules and regulations, and failure to supervise.”  Verbatim, the same relief sought in the 2011 

Tribal Court Action. 

Exhaustion of tribal court remedies 

35. This Court can and should grant United Planners the declaratory, injunctive, and 

other relief requested in this Complaint because United Planners has exhausted its tribal court 

remedies. 

36. In response to the 2011 Tribal Court Action, the Sac and Fox Nation Supreme 

Court determined that “the Nation may pursue its claims in arbitration if it so chooses to 

adjudicate its claim against [United Planners], but it may not proceed with its case in the District 

Court or any other court.”  The 2014 Tribal Court Action is a blatant attempt to re-litigate a 

claim that the Nation’s Supreme Court has already determined may only be brought in 

arbitration.  United Planners has exhausted its tribal court remedies. 

37. Further, even if the Supreme Court had not already resolved the matter, 

exhaustion is not required in this action because (1) the 2014 Tribal Court Action patently 
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violates the parties’ mutual agreement to submit all disputes to arbitration, expressly prohibiting 

the Tribal District Court from exercising jurisdiction over United Planners or the subject matter 

of the 2014 Tribal Court Action; (2) the assertion of Tribal District Court jurisdiction is made for 

purposes that bring it within the exceptions to the exhaustion principle; and (3) adherence to the 

exhaustion requirement would serve no purpose other than delay.  

CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

(Declaratory Judgment, 28 U.S.C. § 2201-2202) 

  

38. United Planners realleges the allegations set forth in Paragraphs 1 through 37 and 

same are incorporated as if fully set forth. 

39.   An actual and justiciable controversy currently exists between United Planners 

and all Defendants concerning the Tribal District Court’s jurisdiction over United Planners and 

the 2014 Tribal Court Action.  A declaration by this Court as to the Tribal District Court’s 

jurisdiction would terminate the controversy giving rise to this cause of action. 

40. Based on the allegations above, United Planners is entitled to a declaration that 

the Tribal District Court lacks jurisdiction over United Planners and the 2014 Tribal Court 

Action.  

SECOND CAUSE OF ACTION 

(Injunctive Relief, Fed. R. Civ. P. 65) 

 

41.  The Nation and Housing Authority’s pursuit of the 2014 Tribal Court Action, and 

the Tribal Court’s exercise of jurisdiction over the 2014 Tribal Court Action and United 

Planners, is contrary to federal constitutional requirements, to other federal law, and to the 
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binding agreement, as recognized by the Sac and Fox Nation Supreme Court, between the parties 

that all disputes would be submitted to arbitration. 

42. The Tribal District Court’s exercise of jurisdiction poses an immediate threat of 

irreparable harm to United Planners for which no adequate legal remedy exists.  The irreparable 

harm includes: (a) United Planners faces the risk of judgment by a court that has no jurisdiction 

over it; (b) the Tribal District Court’s exercise of jurisdiction would deny United Planners the 

benefit of the explicitly bargained-for forum-selection provisions in the Account Agreements; 

and (c) United Planners will be forced to expend unnecessary time, effort, and expense that it 

will be unable to recoup litigating the 2014 Tribal Action in Tribal District Court, which does not 

have jurisdiction over it. 

43. The irreparable harm to United Planners in absence of injunctive relief outweighs 

any hardship to the Defendants if injunctive relief is granted because United Planners has already 

exhausted tribal court remedies. 

44. The issuance of an injunction against further proceedings in the Tribal District 

Court will serve the public interest in (a) enforcing negotiated contractual promises; (b) ensuring 

the proper allocation of jurisdiction and authority between federal and tribal courts; and (c) not 

allowing a disappointed tribal litigant to continue re-filing cases in tribal courts after that tribe’s 

Supreme Court has already ruled on the claim. 

WHEREFORE, United Planners respectfully seeks the following relief: 

1. A declaration, pursuant to 28 U.S.C. § 2201-2202, that the Tribal Court lacks 

subject-matter jurisdiction over United Planners and the 2014 Tribal Court Action; 

2. Preliminary and final injunctive relief against the Nation and Housing Authority 

enjoining them from proceeding against Plaintiffs in the Tribal District Court; 
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3. Preliminary and final injunctive relief against any further proceedings in the 2014 

Tribal Court Action; 

4. An award of costs, fees and other disbursements allowed by law; and 

5. Such further relief as the Court deems just and appropriate. 

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 57,  

UNITED PLANNERS REQUESTS A SPEEDY HEARING  

ON ITS REQUEST FOR DECLARATORY RELIEF. 

 

Dated this 14
th

 day of November, 2014. 

Respectfully submitted, 

        

By: s/David McCullough_____________ 

Wm. David McCullough, OBA No. 10898  

Doerner, Saunders, Daniel  

 & Anderson, L.L.P. 

1800 N. Interstate Dr., Ste. 211 

Norman, Oklahoma 73072 

Telephone:  (405) 319-3501 

Facsimile:  (405) 319-3531 

dmccullough@dsda.com 

 

       Attorneys for United Planners Financial 

Services of America, L.P.  

 

3252090v1 
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