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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF OKLAHOMA

(1) UNITED PLANNERS FINANCIAL
SERVICES OF AMERICA, L.P.,

Plaintiff,
Vs.

(2) SAC AND FOX NATION, a federally-
recognized Indian Tribe, and

(3) SAC AND FOX NATION HOUSING
AUTHORITY, an administrative Department of the
Sac and Fox Nation, and

(4) SAC AND FOX NATION DISTRICT
COURT, and

(5) THE HONORABLE DARRELL R.
MATLOCK, JR., in his official capacity as Judge
of the Sac and Fox Nation District Court,

Defendants.

COMPLAINT

N N N N N N N N N N N N N N N N N N N N

Civil Action No.

(Declaratory and Injunctive Relief)

Clv-14-12/8-HE

1. This Complaint seeks a declaratory judgment as well as injunctive relief pursuant

to 28 U.S.C. §§ 2201-2202 in connection with a lawsuit filed by the Sac and Fox Nation

(“Nation”) and Sac and Fox Nation Housing Authority (“Housing Authority”’) against United

Planners Financial Services of America, L.P. (“United Planners”) in the Sac and Fox Nation

District Court. In the Tribal Court action, the Nation and Housing Authority seek damages for

alleged breach of fiduciary duty and breach of contract, among other claims, against United

Planners arising out of brokerage services United Planners provided to the Defendants (“2014

Tribal Court Action™).
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2. The current action is the second attempt by the Nation and Housing Authority to
litigate the same claim against United Planners. On January 31, 2011, the Nation and Housing
Authority filed an action in the Tribal District Court (“2011 Tribal Court Action) alleging
United Planners breached a contract and breached its fiduciary duty, among other claims, when
providing brokerage services United Planners to the Defendants. In the 2011 Tribal Court
Action, United Planners filed its answer and sought an injunction against the Nation and Housing
Authority, alleging the parties had agreed to submit all disputes to arbitration. The Tribal
District Court denied United Planners requested injunction relief. However, the Sac and Fox
Nation Supreme Court reversed the District Court denial of injunctive relief, specifically holding
that “since this Court finds and holds that any dispute arising under the broker agreements
between the parties should be adjudicated in arbitration, this case is remanded to the District
Court with instructions to dismiss.” Sac and Fox Nation Supreme Court Order and Judgment,
pp. 2-3 (September 26, 2013). A copy is attached as Exhibit 1. The Nation and Housing
Authority then initiated an arbitration proceeding against United Planners. After submitting the
claim to arbitration, the Nation and Housing Authority immediately moved to dismiss their
claims, asserting the claims arose more than six years prior to submission to arbitration and the
claims were thus not eligible for arbitration. The arbitration panel granted the Nation and
Housing Authority’s motion to dismiss to its own arbitration proceeding. Within one day of the
dismissal in arbitration, the Nation and Housing Authority filed the 2014 Tribal Court Action.

3. United Planners has exhausted the tribal court remedies. The agreements between
United Planners and the Nation and Housing Authority provided that the exclusive forum for
resolution of any disputes between the parties would be in an arbitration proceeding. The Sac

and Fox Nation Supreme Court affirmed that the Nation and Housing Authority could pursue
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their claims in arbitration but not in the Tribal District Court or any other court. The Nation and
Housing Authority submitted to the authority panel when they instituted the arbitration
proceedings. After submitting all claims between the parties to arbitration, the Nation and
Housing Authority then moved to dismiss all their claims. The arbitration panel granted the
Nation and Housing Authority’s motion to dismiss the arbitration proceeding, dismissing the
arbitration case with prejudice.

4. Accordingly, United Planners seek (1) declarations that the Tribal District Court
lacks jurisdiction over Plaintiff and the 2014 Tribal Court Action; (2) an injunction against
further proceedings in the Tribal District Court; and (3) further relief as set forth below.

THE PARTIES

1. United Planners is a limited partnership that provides full brokerage, insurance
and investment advisory services to more than 300 independent registered representatives and
investment advisors throughout the country.

2. The Sac and Fox Nation is a federally-recognized Indian tribe that is
headquartered in Lincoln County near Stroud, Oklahoma The Nation is operated by a five-
member Business Committee comprised of persons elected by the Nation’s membership. Under
the Nation’s Constitution, the Business Committee is empowered to conduct the day to day
operations of the Nation.

3. The Sac and Fox Nation Housing Authority is an Administrative Department of
the Nation with its offices located in Pottawatomie County in Shawnee, Oklahoma.

4. The Sac and Fox Nation Court (“Tribal District Court”) is the tribal court for the

Sac and Fox Nation and has its chambers in Lincoln County near Stroud, Oklahoma.
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5. The Honorable Darrell R. Matlock, Jr. is the Judge of the Sac and Fox Nation
Court.

JURISDICTION AND VENUE

6. This Court has jurisdiction pursuant to 28 U.S.C. § 1331, as this action arises
under the Constitution, laws, or treaties of the United States, raising the federal question of the
scope of adjudicative jurisdiction of the Tribal District Court and the exhaustion of tribal court
remedies by United Planners.

7. Venue lies in this judicial district pursuant to 28 U.S.C. § 1391(b)(1) in that all
Defendants reside within the district and/or the state of Oklahoma.

NATURE OF THE CASE

8. United Planners provides full brokerage, insurance and investment advisory
services throughout the country.

0. The Nation and Housing Authority were customers of United Planners. The
relationship lasted for approximately 12 years—from 1994 until 2006. The relationship was
evidenced by a series of Account Agreements which would be executed by the parties from time
to time.

10. The last Account Agreement executed during the relationship between the
parties, dated July 5, 2005, was a two page document with the signatures of the parties appearing
on the second page. Immediately above the signature line on the second page is a statement that
the “Undersigned has/have carefully read this page, which includes the predispute arbitration
clause.” Above that language is an “Arbitration Agreement” that provides “[a]ll parties to this

agreement are giving up the right to sue each other in court, including the right to a trial by jury.”
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11. On January 31, 2011, almost five years after the relationship between the two
parties ended, the Nation and Housing Authority filed the 2011 Tribal Court Action.

2011 Tribal Court Action

12.  In their Complaint, the Nation and Housing Authority asked “for relief against the
defendant for its misconduct, negligence, breach of contract, breach of fiduciary duty, breach of
Tribal policies, breach of US Government policies, breach of industry customs, practices, rules
and regulations, and failure to supervise.”

13.  On February 23, 2011, United Planners filed an answer to the Nation and Housing
Authority’s Complaint, asserting as affirmative defenses the court’s lack of personal jurisdiction
over United Planners and the Court’s lack of subject matter jurisdiction.

14. On May 24, 2011, United Planners filed a motion to compel arbitration and stay
litigation, asserting that “[b]ecause an enforceable agreement to arbitrate exists between the
parties and the [Nation’s] claims fall within the scope of the agreement’s arbitration clause, [the
Nation has] waived [its] right to trial by jury and this Court should compel arbitration and stay
litigation.” The Tribal District Court denied United Planners’ motion to compel the Nation and
Housing Authority to arbitrate the claims, holding that neither entity had waived its sovereign
immunity by executing the agreements.

15. On January 10, 2012, United Planners served a Demand for Arbitration on the
Nation and Housing Authority pursuant to the arbitration clause in the Account Agreements
which stated “Arbitration must be commenced by services upon the other party of a written
demand for arbitration or a written notice of intention to arbitrate, therein electing the arbitration
tribunal. In the event the undersigned does not make such election within (5) days of such

demand or notice, then the undersigned authorizes you to do so on behalf of the undersigned.”
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16. On January 17, 2012, consistent with the Arbitration clause in the Account
Agreements between the parties, United Planners filed a Statement of Claim with the Financial
Industry Regulatory Authority (“FINRA”) on behalf of the Nation and Housing Authority.

17. On February 8, 2012, the Nation and Housing Authority filed in the 2011 Tribal
Court Action a motion to enjoin United Planners from continuing with the FINRA arbitration
proceedings.

18. On February 22, 2012, United Planners filed the “FINRA ARBITRATION
Submission Agreement” and executed it on behalf of the Nation and Housing Authority as
authorized under the Account Agreements. United Planners then filed its own motion in the
2011 Tribal Court Action for an injunction to compel the Nation and Housing Authority to
participate in the FINRA arbitration proceedings.

19. On March 16, 2012, the Tribal District Court conducted a hearing on both parties’
motions for injunctive relief. At the conclusion of the hearing, the District Court Judge
announced that the “Plaintiff’s [Nation and Housing Authority] application to stay is granted,
preventing all arbitration proceedings. The Defendant’s [United Planners] application is
denied.” The District Court further directed United Planners to “inform the arbitrator that it was
not the Sac and Fox Nation that made the arbitration application.”

20.  United Planners appealed the 2011 Tribal Court Action to the Sac and Fox Nation
Supreme Court.

Sac and Fox Nation Supreme Court

21. On September 26, 2013, the Sac and Fox Nation Supreme Court reversed the
District Court’s Order stating “the Nation may pursue its claims in arbitration if it so chooses to

adjudicate its claim against [United Planners], but it may not proceed with its case in the District
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Court or any other court.” See Exhibit 1, p. 11 (emphasis added). The Supreme Court then
remanded the case back to the District Court “with instructions to dismiss without prejudice.”

22. On October 8, 2013, the Nation filed a Motion to Modify Order with the Supreme
Court, asking that the Court “stay, hold in abeyance, or administratively close the case pending
FINRA'’s ruling on eligibility.”

23. On April 14, 2014, the Sac and Fox Nation Supreme Court denied the Nation’s
motion to modify its order and remanded the case back to the District Court with instructions to
dismiss. A copy of this Sac and Fox Nation Supreme Court Order denying the motion to modify
is attached as Exhibit 2.

24. On April 30, 2014, the Sac and Fox District Court entered an Order on Mandate.
A copy of the District Court Order of Mandate is attached as Exhibit 3.

FINRA Arbitration Proceedings

25. The original Statement of Claim was filed on January 17, 2013. A copy of the
Statement of Claim is attached hereto as Exhibit 4'.

26. On October 8, 2013, the same day they filed the Motion to Modify with the
Supreme Court, the Nation and Housing Authority filed with FINRA a Motion to Dismiss Under
FINRA Rule 12206(a). This rule authorizes dismissal of claims that are more than six years old
at the time the demand for arbitration is filed. In that motion, the Nation and Housing Authority
stated they were seeking damages for actions taken by United Planners prior to 2004.

27. On November 15, 2013, FINRA sent a letter to the Nation and Housing Authority

informing them that the Statement of Claim was deficient and they must submit a Submission

' The Statement of Claim contained Exhibits A, B and C. The approximate 61 pages of
documents contained in Exhibits A and B are not included with the Statement of Claim attached
as Exhibit 4 to the Complaint.
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Agreement within 30 days or the case would be closed. The Nation and Housing Authority did
not respond to that letter.

28. On January 28, 2014, FINRA sent a “FINAL NOTICE” to the Nation and
Housing Authority stating the deficiencies previously identified had not been corrected and if the
Submission Agreement was not submitted within 30 days then the case would be closed.

29. On March 7, 2014, the Nation and Housing Authority acknowledged FINRA’s
jurisdiction over the dispute between the parties when they filed their executed Submission
Agreements with FINRA. The Submission Agreements signed and filed by both the Nation and
Housing Authority state “the undersigned parties hereby submit the present matter in
controversy, as set forth in the attached statement of claim, answers, and all related cross claims,
counterclaims and/or third-party claims which may be asserted, to arbitration in accordance with
the FINRA By-Laws, Rules, and Code of Arbitration Procedure.” Copies of the Nation’s and
Housing Authority’s Submission Agreements are attached hereto as Exhibit 5 and Exhibit 6.

30. On August 28, 2014, the FINRA arbitration panel conducted an Initial Pre-
Hearing Conference. During the conference, the Nation and Housing Authority re-asserted their
motions to dismiss their own arbitration proceeding. The panel set a hearing on the Nation and
Housing Authority’s motion for October 20, 2014.

31. On October 20, 2014, the panel considered the Nation and Housing Authority’s
motion that the request for arbitration be dismissed because the claims the Nation and Housing
Authority were asserting arose more than six years before the filing of the Statement of Claims

and thus not eligible for arbitration under FINRA Rule 12206(a).



Case 5:14-cv-01278-HE Document 1 Filed 11/14/14 Page 9 of 12

32. On October 21, 2014, the arbitration panel granted the Nation and Housing
Authority’s motion to dismiss their own arbitration claim. The Order dismissing the arbitration
claim with prejudice is attached as Exhibit 7.

2014 Tribal Court Action

33.  On October 22, 2014, the Nation and Housing Authority filed a new complaint in
the Nation’s District Court. A copy of the Complaint is attached as Exhibit 8.

34. In their Complaint, the Nation and Housing Authority asked “for relief against
the defendant for its misconduct, negligence, breach of contract, breach of fiduciary duty, breach
of Tribal policies, breach of US Government policies, breach of industry customs, practices,
rules and regulations, and failure to supervise.” Verbatim, the same relief sought in the 2011
Tribal Court Action.

Exhaustion of tribal court remedies

35.  This Court can and should grant United Planners the declaratory, injunctive, and
other relief requested in this Complaint because United Planners has exhausted its tribal court
remedies.

36.  In response to the 2011 Tribal Court Action, the Sac and Fox Nation Supreme
Court determined that “the Nation may pursue its claims in arbitration if it so chooses to
adjudicate its claim against [United Planners], but it may not proceed with its case in the District
Court or any other court.” The 2014 Tribal Court Action is a blatant attempt to re-litigate a
claim that the Nation’s Supreme Court has already determined may only be brought in
arbitration. United Planners has exhausted its tribal court remedies.

37. Further, even if the Supreme Court had not already resolved the matter,

exhaustion is not required in this action because (1) the 2014 Tribal Court Action patently
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violates the parties’ mutual agreement to submit all disputes to arbitration, expressly prohibiting
the Tribal District Court from exercising jurisdiction over United Planners or the subject matter
of the 2014 Tribal Court Action; (2) the assertion of Tribal District Court jurisdiction is made for
purposes that bring it within the exceptions to the exhaustion principle; and (3) adherence to the
exhaustion requirement would serve no purpose other than delay.
CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION
(Declaratory Judgment, 28 U.S.C. § 2201-2202)

38.  United Planners realleges the allegations set forth in Paragraphs 1 through 37 and
same are incorporated as if fully set forth.

39. An actual and justiciable controversy currently exists between United Planners
and all Defendants concerning the Tribal District Court’s jurisdiction over United Planners and
the 2014 Tribal Court Action. A declaration by this Court as to the Tribal District Court’s
jurisdiction would terminate the controversy giving rise to this cause of action.

40. Based on the allegations above, United Planners is entitled to a declaration that
the Tribal District Court lacks jurisdiction over United Planners and the 2014 Tribal Court
Action.

SECOND CAUSE OF ACTION
(Injunctive Relief, Fed. R. Civ. P. 65)

41. The Nation and Housing Authority’s pursuit of the 2014 Tribal Court Action, and

the Tribal Court’s exercise of jurisdiction over the 2014 Tribal Court Action and United

Planners, is contrary to federal constitutional requirements, to other federal law, and to the

10
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binding agreement, as recognized by the Sac and Fox Nation Supreme Court, between the parties
that all disputes would be submitted to arbitration.

42.  The Tribal District Court’s exercise of jurisdiction poses an immediate threat of
irreparable harm to United Planners for which no adequate legal remedy exists. The irreparable
harm includes: (a) United Planners faces the risk of judgment by a court that has no jurisdiction
over it; (b) the Tribal District Court’s exercise of jurisdiction would deny United Planners the
benefit of the explicitly bargained-for forum-selection provisions in the Account Agreements;
and (c) United Planners will be forced to expend unnecessary time, effort, and expense that it
will be unable to recoup litigating the 2014 Tribal Action in Tribal District Court, which does not
have jurisdiction over it.

43. The irreparable harm to United Planners in absence of injunctive relief outweighs
any hardship to the Defendants if injunctive relief is granted because United Planners has already
exhausted tribal court remedies.

44. The issuance of an injunction against further proceedings in the Tribal District
Court will serve the public interest in (a) enforcing negotiated contractual promises; (b) ensuring
the proper allocation of jurisdiction and authority between federal and tribal courts; and (c) not
allowing a disappointed tribal litigant to continue re-filing cases in tribal courts after that tribe’s
Supreme Court has already ruled on the claim.

WHEREFORE, United Planners respectfully seeks the following relief:

1. A declaration, pursuant to 28 U.S.C. § 2201-2202, that the Tribal Court lacks
subject-matter jurisdiction over United Planners and the 2014 Tribal Court Action;

2. Preliminary and final injunctive relief against the Nation and Housing Authority

enjoining them from proceeding against Plaintiffs in the Tribal District Court;

11
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3. Preliminary and final injunctive relief against any further proceedings in the 2014
Tribal Court Action;

4. An award of costs, fees and other disbursements allowed by law; and

5. Such further relief as the Court deems just and appropriate.

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 57,
UNITED PLANNERS REQUESTS A SPEEDY HEARING
ON ITS REQUEST FOR DECLARATORY RELIEF.

Dated this 14" day of November, 2014.

Respectfully submitted,

By: s/David McCullough
Wm. David McCullough, OBA No. 10898
Doerner, Saunders, Daniel
& Anderson, L.L.P.
1800 N. Interstate Dr., Ste. 211
Norman, Oklahoma 73072
Telephone: (405) 319-3501
Facsimile: (405) 319-3531
dmccullough@dsda.com

Attorneys for United Planners Financial
Services of America, L.P.

3252090v1

12
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IN THE SUPREME COURT FOR THE SAC AND FOX NATION
STROUD, OKLAHOMA

United Planners’ Financial Services )
of America, a limited partnership, )
)
Defendant/Appellant, )
) Case No. APL—I&-Q% i‘i"‘ffﬁx
VS. ) S
) i J Sk ‘f"\'fv LOLET
Sac and Fox Nation, ) G'" q a? Q‘_&ﬁ &.5, EXY {XY\
Sac and Fox Nation Housing ) . ‘
Authority, ) FRVIEPRE - NP
) SOURY CLSRR
Plaintiffs/Appellees. ) D SEUTY
ORDER AND JUDGMENT

TRIAL COURT REVERSED, IN PART, AND AFFIRMED, IN PART
AND CASE REMANDED WITH INSTRUCTIONS TO DISMISS

Counsel of Record:

Randall K. Calvert and Denielle N. Williams, CALVERT LAW FIRM, Oklahoma
City, Oklahoma, for Plaintiffs/Appellees,

David McCullough, DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.,
Norman, Oklahoma, for Defendant/Appellant.

Chief Justice O. Joseph Williams:

In this case, Defendant-Appellant United Planners Financial Services of
America (“Broker”) appeals from an Order of the Sac and Fox Nation District
Court granting a motion filed by Plaintiffs-Appellees Sac and Fox Nation and
Sac and Fox Housing Authority (collectively, the “Nation”) that enjoins Broker

EXHIBIT

1

tabbles’
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from proceeding with an arbitration before the Financial Industry Regulatory
Authority, a non-party in this case, involving claims originally brought by the
Nation in the District Court. The Nation objects to having its claims heard in
arbitration, but, rather, it seeks to pursue its legal remedies in the Nation’s
courts. Broker contends that the parties’ broker agreements foreclose relief to be
sought in any judicial forum, but, rather, the agreements require that any

dispute between the Nation and Broker be heard in arbitration.

The Nation is the one who is seeking affirmative relief against Broker, so
the central issue before this Court is: which forum, if any, is the appropriéte
forum to adjudicate the Nation’s claims against Broker. For the reasons
provided below, we decide that the Nation, if it wishes to pursue any arbitrable!
claims it may have against Broker, must seek to adjudicate such claims in
arbitration and not in the Nation’s courts or any other judicial forum, as
required by the parties’ agreements. We do not find tribal sovereign immunity
to be an issue in this case insofar as the Nation, as the party seeking affirmative
relief, seeks a forum to adjudicate its claims. We do find, however, that the
record fails to reveal a clear and express waiver of tribal sovereign immunity
that would require us to compel the Nation to participate in arbitration, In
other words, the Nation is free to pursue its claims in arbitration, or not, but it
cannot be compelled to participate in arbitration without a valid express waiver

of the Nation’s sovereign immunity.

Thus, this Court REVERSES the District Court, in part, and AFFIRMS
the District Court, in part. Furthermore, since this Court finds and holds that

any dispute arising under the broker agreements between the parties should be

1 From the record, it does not appear that the question of arbitrability of the
underlying claims was at issue before the District Court, Likewise, we do not
address that issue on appellate review.
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adjudicated in arbitration, this case is remanded to the District Court with

instructions to dismiss.

I. FACTUAL BACKGROUND

This case originated out of a Complaint filed by the Nation in the Sac and
Fox Nation District Court on January 31, 2011, against Broker, an Arizona
limited partnership providing broker services for the Nation. (App. Rec. at 1).
The Nation seeks civil damages against Broker on the basis that Broker, inter
alia, allegedly had “invested [Nation] funds improperly and in violation of proper
practices dictated by industry custom, practices, rules and regulations and the

guidelines and policies of Nation and U.S. Government.” (App. Rec. at 2).

The Nation is a federally-recognized Indian tribe headquartered in Stroud,
Oklahoma. (App. Rec. at 1). The Sac and Fox Housing Authority is a tribal
governmental entity of the Nation providing housing services for Nation
members. (App. Rec. at 1). The Nation is governed by its own Constitution
which establishes a Business Committee consisting of five elected individuals? to
transact business and “otherwise speak or act on behalf of” the Nation, except
that the Nation’s Governing Council, consisting of the entire tribal membership
eighteen years of age and older, is recognized in the Constitution as the
Supreme governing body for the Nation with certain reserved powers bestowed

upon it. See Article II, Sac and Fox Nation Const.

Broker provides broker services for its clients, including the Nation. The
Nation and Broker maintained a business relationship for twelve years—from

1994 until 2006.2 There is no digpute that the Nation and Broker established

2 The Nation’s Business Committee consists of a Principal Chief, a Second
Chief, a Secretary, a Treasurer, and one Committee member. See Article III, Sac

and Fox Nation Const.
3 Inits appellate brief-in-chief, the Nation claims it opened over fifty

accounts with Broker from 1996 to 2006; however, the Nation’s original Complaint

3
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and maintained a business relationship for a number of years. Broker had
provided the Nation with broker services and Broker was compensated for those
services for many years. Broker claims the terms of this business relationship
were evidenced by a series of “Account Agreements” between Broker and
authorized representative(s) of the Nation. (Appellant Brief at 3). The Nation,
on the other hand, argues that it had simply approved and executed “New
Account Forms” that were nothing more than information gathering forms with
“boilerplate mouse print” on the back side of the document. (Appellee Brief at 9).
These agreements, which are included in the record as attachments to Broker’s

motion to compel, will be referenced herein as simply the “broker agreements”.

There is no dispute that the Nation was engaged in a business
relationship with Broker and that certain broker agreements memorializing the
relationship was a part of the transaction. There is a dispute, however, whether
the general approval of the broker agreements also extends to a specific approval
of any waiver of tribal sovereign immunity by the Nation. In this case, we find

and therefore hold that it does not.
11. PROCEDURAL BACKGROUND

The Nation’s Complaint against Broker was filed on January 31, 2011.
(App. Rec. at 1). Broker filed its Answer on February 23, 2011. (App. Rec. at 7).
Before reaching the merits of the Nation’s Complaint, Broker filed a motion to
compel and to stay the litigation on May 24, 2011, requesting that the District
Court order the Nation to pursue its claim in arbitration in accordance with the
broker agreements between the parties. (App. Rec. at 18). Attached to Broker’s
motion to compel as Exhibit “1” are copies of the broker agreements (titled “New

Account Form”) establish the business relationship between the Nation and

(App. Rec. at 7) asserts it entered into a broker agreement with Broker in 1994, and
this relationship lasted until 2006. In its Answer (App. Rec. at 8), Broker concurs
the relationship lasted from 1994 to 2006.

4
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Broker and contain certain key terms regarding the nature of the broker service
to be performed by Broker.4 (App. Rec. at 29-84). A significant issue in this case

is the scope and applicability of an arbitration clause included in the broker

agreements.

On November 8, 2011, the District Court entered an order denying
Broker’s motion to compel arbitration and to stay the case. (App. Rec. at 166).
The District Court also directed the parties to engage in mediation. (App. Rec. at
167). Subsequently, on or about January 17, 2012, Broker unilaterally initiated
arbitration proceedings on behalf of the Nation before the Financial Industry
Regulatory Authority.? (App. Rec. at 203-271).

By motion filed in the Nation’s District Court on February 8, 2012, the
Nation sought to enjoin Broker from continuing with the arbitration
proceedings. (App. Rec. at 189). Broker responded on February 23, 2012, with
an objection to the Nation’s motion and with its own “alternative” motion for
injunctive relief asking the District Court to require the Nation to participate in

arbitration. (App. Rec. at 295).

On March 16, 2012, the District Court issued an Order granting the
Nation’s motion to enjoin Broker from continuing with the arbitration

proceedings and denying the “alternative” motion filed by Broker. (App. Rec. at

4 Broker refers to the documents as “Account Agreements” although they

each are actually titled “New Account Form”,
& Broker asserts it initiated the arbitration on behalf of the Nation in

accordance with a section of the arbitration clause authorizing a party to proceed
with election of an arbitration tribunal on behalf of the other party when said party
does not make an election within five days of notice or demand for arbitration. (See

e.g., App. Rec. at 31).
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339). Broker filed its Notice of Appeal on April 5, 2012, seeking review of the
March 16, 2012, Order of the District Court. (App. Rec. at 343).6

III. STANDARD OF REVIEW

The District Court’s Order of March 16, 2012, makes no determinable
findings of fact upon which we may review and decide whether an abuse of
discretion has occurred in granting or denying injunctive relief. However, it is
apparent that the District Court’s order reflected its interpretation and
construction of the broker agreements and arbitration clauses in accordance
with certain legal principles pertinent to valid waivers of tribal sovereign
immunity. Whether a party can assert sovereign immunity is a legal question
subject to de novo review, Sac and Fox Nation v. Hanson, 47 F.3d 1061, 1063

(10t Cir. 1995).7 Thus, we employ a de novo standard of review in this case.?

IV. ANALYSIS

This case presents several interesting issues requiring us to consider the

proper forum for the adjudication of the Nation’s claim on the merits in light of

® The record reveals that the District Court entered a court minute with its
rulings on March 16, 2012 and, subsequently, a formal written order, approved by
the parties, memorializing the March 16, 2012, court minute was filed in the court
record on May 18, 2012. Appellant’s Notice of Appeal was filed on April 5, 2012,
before the formal written order was filed on May 18, 2012; however, this Court
takes notice that the May 18, 2012, order accurately reflects the ruling of the
District Court upon which the issues in this appeal are based, and no party has
objected to this situation. Thus, this Court is satisfied that the issues on appeal
have been properly preserved and presented under Sac and Fox law.

7 Federal law may be applied in this Court when the laws of the Nation do
not specifically address an igsue. Title 9, Section 8 of the Nation’s Code.

8 Further, to the extent we find the District Court committed errors of law in
its holding, the District Court’s decision as to the parties’ request for injunctive
relief may also be considered an abuse of discrétion. Dominion Video Satellite, Inc.
v. EchoStar Satellite Corp., 269 F.3d 1149, 1153 (10t Cir. 2001) (“A district court
abuses its discretion when it commits an error of law or makes clearly erronecus

factual findings).
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the Nation’s assertion that its sovereign immunity from suit precludes from
requiring the claims to be heard in arbitration, and in light of Broker’s argument
that the parties’ agreements requires any dispute be resolved through binding

arbitration, not in any court.

The U.S. Supreme Court in Kiowa Tribe of Oklahoma v. Manufacturing
Technologies, 523 U.S. 751, 754 (1998), held that “[A]s a matter of federal law,

an Indian tribe is subject to suit only where Congress has authorized the suit or

the tribe has waived its immunity.” Tribal sovereign immunity applies to a
tribe’s commercial as well as its governmental activities. Id. at 754-55. A tribe's
waiver of immunity to be sued must be unequivocal. C & L Enterprises, Inc. v.
Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S. 411, 418 (2001).

In C & L Enterprises, the U.S. Supreme Court held that an arbitration
clause in a standard form agreement entered into between the respondent
Indian tribe and a contractor constituted a waiver of immunity for claims to be
heard in arbitration and for any arbitration award to be enforceable in state
court, C & L Enterprises, Inc., 532 U.S. at 414. While the instant case does
involve an arbitration clause in the broker agreements, the facts in this case are

significantly distinguishable from the facts in C & L Enterprises.

First, unlike the Indian tribe in C & L Enterprises, the Nation in this case
is the party seeking affirmative relief against Broker. The tribein C & L
Enterprises attempted to use sovereign immunity as a defense to the claims
asserted against it, but, here, the Nation is not facing claims against it by the
Broker to which the defense of sovereign immunity might be applicable in
certain contexts. The Nation’s sovereign immunity is not really at issue insofar
as it ig the party seeking affirmative relief against Broker. Thus, Broker may
not simply rely on C & L Enterprises in support of its argument that the Nation

should be compelled to arbitrate in this case.
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Second, unlike the contract at issue in C & L Enterprises, the Nation in
this case asserts that the arbitration clause in the broker agreement was not
validly approved by the Business Committee in accordance with tribal law. In
its November 9, 2011, Order?, the District Court found that the broker
agreements that were admitted into the record at the hearing (without objection)
were entered into with authorized representatives of the Nation. Although the
District Court also found that Broker failed to establish a valid waiver of tribal
sovereign immunity, neither party has asserted that there was no valid broker
agreement between the Nation and Broker. Further, on appeal, no party has
challenged the District Court’s finding that authorized representatives of the

Nation executed the broker agreements.

There is nothing in the record indicating that the Business Committee
met, voted, and approved by resolution or otherwise any specific arbitration
clause with Broker or approved any broker agreement, by reference to a specific
agreement, which contained an arbitration clause. We do not find any error
with the District Court’s finding that authorized representatives of the Nation
did execute the broker agreements with Broker. This is because certain officials
of the Nation were authorized by resolution to “sell, assign and endorse for
transfer, certificates representing stocks, bonds, or other securities now
registered or hereafter registered in the name of this corporation.” (App. Rec. at
85-88). But this general approval to engage in broker activities does not rise to
the level of an express approval of any arbitration clause or waiver of tribal
sovereign immunity. Thus, while we find that the broker agreements were
validly approved by the Nation, we do not find valid approval of the arbitration

clause that would subject the Nation to be compelled to arbitrate.

9 In this case, Broker appeals the District Court’s March 16, 2012, Order;
however, the March 16 order also references and incorporates the District Court’s
November [8], 2011, ruling in support. (App. Rec. at 346). The order was dated
November 8, but the order was filed on November 9.

8
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The reason the broker agreements, in general, and the arbitration clause
in the broker agreements, specifically, can be treated differently, for purposes of
this case, is because the standard to validly waive tribal sovereign immunity
requires something more than mere approval and execution of a contract by an
authorized tribal official. Tribal law will dictate the proper approval for
achieving a valid waiver of tribal sovereign immunity. This may be different

from tribe to tribe.

For the Nation, there is no question that the Business Committee is
delegated with the constitutional authority to transact business and “otherwise
speak or act on behalf of’ the Nation. See Sac and Fox Const., Art. II. Thus, we

would need to see evidence in this case that the Business Committee met and

approved by a vote, in accordance with the Nation’s rules and procedure, the
arbitration clauses in question or, at the very least, the broker agreements that
contained the arbitration clauses, in order to signify that the Business
Committee was authorizing possible arbitration on behalf of the Nation. The
record does not reveal any such evidence.l9 We, therefore, affirm the District

Court’s order denying the Broker’s motion to compel.

Even though we hold that the Nation cannot be compelled to arbitrate
against its will due to the lack of a clear and express approval of a waiver of
tribal sovereign immunity in the form of an arbitration clause, that does not
require us to render invalid those other terms of the broker agreements which do
not invoke the Nation’s immunity. In this case, the Nation has not asserted a
plausible argument that, as the party seeking affirmative relief, it should be free
to ignore that part of the agreefnent that requires arbitration to resolve a

dispute rather than filing an action in any court, including the Nation’s courts.

10 There is also nothing in the record indicating the Board of Commissioners

for the Sac and Fox Housing Authority met and approved by proper procedure any
arbitration clause or any broker agreement that contained an arbitration clause.

9
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This is akin to a forum selection clause that may be agreed upon by any party to
an agreement, including an Indian tribe or tribal entity, without invoking issues
of tribal sovereign immunity. As stated, the Nation cannot be compelled to
arbitrate its claims with Broker, but, if it chooses to do so, the Nation will have
to adjudicate such claims in arbitration, in accordance with the broker
agreements.l? We, therefore, reverse the District Court insofar as the District
Court has enjoined Broker to not continue with the arbitration proceedings!? in

order to allow the case to continue in the District Court.

While the broker agreements do preclude the claims from being
adjudicated in a judicial forum, the same parties to the agreement could very
well amend or waive that part of the agreement and consent to have their claims
heard in court, assuming jurisdiction exists, We are mindful that, while seeking
to have the Nation’s claims heard in arbitration, Broker has been participating
in the District Court proceedings without special appearance and challenging
tribal court jurisdiction; further, Broker has not sought dismissal for lack of

jurisdiction or otherwise.1® Broker has filed an Answer, participated in

11 Inits appellate brief, the Nation claims that, in its motion to compel,
Broker did not include copies of all the specific broker agreements upon which the
Nation seeks damages; however, the Nation has also not asserted that the broker
agreements upon which it seeks damages contains any different language regarding
arbitration that would be relevant in this appeal, Further, as the party seeking
affirmative relief, the Nation would have presumably made a determination before
filing its Complaint about specific transaction(s) supporting any cause of action
against Broker. The Complaint does not specify any broker agreement that is the
subject of the claims. Thus, it is a bit disingenuous for the Nation to now assert
that Broker failed to produce the specific broker agreements upon which the Nation
seeks damages.

12 We do not speak to any issue of jurisdiction or procedural rule of the
arbitration, including whether any statute of limitation precludes the arbitration,
before the Financial Industry Regulatory Authority or any other arbitrator. Such
issues will have to be addressed by any party who seek to address the claims in
arbitration, if a party so chooses.

13 Notably, the record does not reveal that Broker has really challenged the
subject matter jurisdiction of the District Court. In its Motion to Compel

10
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discovery and hearings, and has even sought affirmative relief before the
District Court4 (e.g., entering into joint motions to extend deadlines, App. Rec.

at 154-156 and 168-174).

The District Court did not rule and make any findings of law and fact on
whether Broker has effectively consented to tribal court jurisdiction and, by both
parties participating in the District Court, the preclusion in the broker
agreement against judicial remedies has been waived or tacitly amended to
permit adjudication in court. Therefore, that issue is not before us on appeal.

Our holding is that, per the broker agreements, the Nation may pursue its

claims in arbitration if it so chooses to adjudicate its claim against Broker, but it
may not proceed with its case in the District Court or any other court. Since no
claim arising under the broker agreements by the Nation against Broker may be

adjudicated in the District Court, this cause is remanded with instructions to

dismiss without prejudice.
V. CONCLUSION
Based on the foregoing, it is the holding and decision of this Court that:

A)  The District Court’s ruling that the Nation’s sovereign immunity
has not been validly waived to compel the Nation to participate in

arbitration is AFFIRMED.

arbitration (App. Rec. 18-88), Broker even requests a stay of the case until the
arbitration proceedings are completed, suggesting that the District Court maintains
jurisdiction over the parties and the subject matter, but that the court proceedings
will be on hold until after arbitration. This is not consistent with a position that the
District Court lacks jurisdiction. Broker refers to Section 3 of the Federal
Arbitration Act (9 U.S.C. § 3) as requiring a court to enter a stay until arbitration is
completed; however, Section 3 applies to pending cases in federal court, not a tribal
court,

14 In its March 16, 2012, Order, the Distriet Court also notes that Broker
“does not oppose entering into a scheduling order.” App. Rec. at 346.

11
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B) The District Court’s ruling enjoining the Broker from participating
in arbitration and permitting the Nation’s case on the merits to

proceed in the District Court is REVERSED.

0) The case is hereby REMANDED to the District Court with

instructions to dismiss without prejudice consistent with this ruling.

O. JOSEPH WILLIAMS
CHIEF JUSTICE

CONCUR: VICE-CHIEF JUSTICE POSEY
JUSTICE DAKIN
JUSTICE LENORA
JUSTICE TAYLOR

12
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IN THE SUPREME COURT FOR THE SAC AND FOX NATION
STROUD, OKLAHOMA

United Planners’ Financial Services )
of America, a limited partnership, )
)
Defendant/Appellant, )
) Case No. APL-12-01
vs. ) i
) 8 § 9 et W
Sac and Fox Nation, ) iN Tne bUPREME COURT
Sac and Fox Nation Housing ) PATE Hdhs/td
Authority, ) COCKET__ PAGE __ RECORDED
) SAC & FOX NATION
’ . ————————— e M \.‘IA:RK
Plaintiffs/Appellees. ) BY o) el DEPUTY
ORDER

On September 26, 2018, this Court entered in this case its Order and
Judgment holding, among other things, that, per the parties’ broker agreements,
Appellees may pursue their claims in arbitration if they so choose, but‘they may
not proceed with their claims in the District Court. This Court thus remanded

this case to the District Court with instructions to dismiss without prejudice.

On October 14, 2013, Appellees filed a Motion to Modify Order requesting
that this Court modify its order so that the Diétrict Court stay the case, hold it

in abeyance, or place it on administrative hold, rather than dismissing it without
prejudice. Appellant filed its response on October 24, 2013, requesting this

Court deny Appellees’ motion.

This Court is not persuaded that any part of its holding in its Order and
Judgment should be modified. The Court’s ruling was based on the facts

contained in the appellate record, and, as a result, this Court determined that

1
EXHIBIT

2
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the proper course of action was for the case to be remanded with instructions to
dismiss. Any course of action that may or may not occur between the parties in
the arbitration process with the Financial Industry Regulatory Authority does

not warrant a modification to this Court’s ruling.
The Appellees’ Motion to Modify Order is therefore DENIED.

Dated this 14th day of April 2014,

Y kaaad

0. JOSEPH WILLIAMS
CHIEF JUSTICE

CONCUR: VICE-CHIEF JUSTICE POSEY
JUSTICE DAKIN
JUSTICE LENORA
JUSTICE TAYLOR
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84/306/2814 17:27 9184466133 MATLOCK LAW PAGE 82

FILED
M THF DISTRICT COURT
SAC AND FOX DISTRICT COURT

STROUD, OKLAHOMA CHHAY -1 A g 27
SAC AND FOX NATION ) '
SAC AND FOX HOUSING AUTHORITY, ) |
) Loy :b.LdJ oo
Plaintiffs, ) No. APL-12-01 chollidal _rzpyry
v, ‘~ )
) Case No. CIV-2011-06
UNITED PLANNERS’ FINANCIAL ) Judge Matlock
SERVICES OF AMERICA, )
)
Defendants. )
)
ORDER ON MANDATE

The above-entitled case having been before the Sac and Fox Nation Supreme Court, and
the Supreme Court having issued its mandate affirming the Order and Judgment entered on
September 26, 2013, remanding this case to the District Court with instructions for the District
Court to dismiss without prejudice, and the Court being fully advised in the premises,

NOW, THEREFORE, IT IS ORDERED that the mandate be spread upoy the records of
this Court.

[T IS FURTHER ORDERED that the above-styled caso is dismissed without prejudice.

Dated this "¢ day of April, 2014.
oy

Davrell ReMatibek, Tr.

Judge of the District Court

EXHIBIT
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FINANCIAL INDUSTRY REGULATORY AUTHORITY
DEPARTMENT OF ARBITRATION

In the matter of arbitration between:

SAC AND FOX NATION
SAC AND FOX NATION HOUSING
AUTHORITY.,,

Claimants, FINRA Case No.

V.

UNITED PLANNERS FINANCIAL
SERVICES OF AMERICA,, LP.

Respondent.

STATEMENT OF CLAIM

The Respondent United Planners’ Financial Services, by and through its counsel David
McCullough and Bryan J. Nowlin of the law firm of Doerner, Saunders, Daniel & Anderson,
L.L.P., and pursuant to the arbitration agreement of the parties, submit the Complaint attached as
Exhibit C as the Claimant Sac and Fox Nation and Sac and Fox Housing Authority’s Statement

of Claim, and would show the panel as follows:

L. The mandatory arbitration agreements of the Sac and Fox Nation and Sac and Fox
Housing Authority with FINRA member United Planners Financial Services of America require

arbitration of disputes.

2. The New Account forms executed by duly-authorized members of the Sac and
Fox tribal government each contain binding arbitration clauses. The arbitration clause further
incorporates the rules of the NASD arbitration forum, now FINRA. True and correct copies of

the new account forms containing the arbitration clauses are attached as Exhibit A, True and

EXHIBIT

vl
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correct copies of the authorizing resolutions from the Sac and Fox business committee are
attached as Exhibit B.

3. On January 31, 2011, the Sac and Fox Nation and Sac and Fox Housing Authority
(collectively “Claimants”) filed a claim against United Planners in the Sac aﬁd Fox District
Court. |

4, On January 10, 2012 pursuant to the arbitration clause, United Planners formally
demanded arbitration of the claims asserted against it. On January 11, 2012, counsel for the
Claimants stated they would not be making demand for arbitration and were waiving the five day
election provision.

5. Pursuant to the arbitration clause, upon the refusal of the Sac and Fox Nation and
Sac and Fox Housing Authority to submit a claim to arbitration, United Planners is authorized to
file the claim as an arbitration on behalf of the Sac and Fox Nation and Sac and Fox Housing
: Authorify. Specifically, the clauses state as follows:

Arbitration must be commenced by services upon the other party of a written demand for
arbitration or a written notice of intention to arbitrate, therein electing the arbitration

tribunal. In the event the undersigned does not make such election within (5) days of such
demand or notice, then the undersigned authorizes you to do so on behalf of the

undersigned.

6. Pursuant to the binding arbitration clause, the Respondent United Planners hereby
files the Complaint attached as Exhibit C as the Statement of Claim in this matter on behalf of

the Sac and Fox Nation and Sac and Fox Housing Authority.

Respectfully submitted,
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DOERNER, SAUNDERS, DANIEL
& ANDERSON, L.L.P.

e (R L L

“Biyardd owlin, OBA No. 21310

Williams Center Tower 11

2 West Second Street, Suite 700
Tulsa, Oklahoma 74103

(918) 582-1211; (918) 591-5362 (fax)
bnowlin@dsda.com

David McCullough, OBA No. 10898
1800 N. Interstate Drive, Suite 123
Norman, Oklahoma 73102

Ph: 405-319-3501

Fx: 405-319-3509
dmccullough@dsda.com

Attorneys for Respondent United Planners

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 1 Z day of January, 2012, a true and correct
copy of the above and foregoing document was sent via email and U.S. mail, to counsel for

Claimant:

Randall Calvert

Denielle Williams

Calvert Law Firm

1041 NW Grand Blvd.
Oklahoma City, OK 73118
rcalvert@calvertlaw.com

dwilliams@calvertlaw.com ) ﬂ/@
y ﬂ )

. Nowlin &

2349168v2
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SAC AND FOX NATION DISTRICT COURT FILED
STROUD, OKLAHOMA IH THE iSTRIZT COURT
SAC AND FOX NATION, )
SAC AND FOX HOUSING AUTHORITY, )
Plaintiffs, )
) .
Vs. ) CaseNo.(yU-1{ - Olp OYe o OEPUTY.
) .
UNITED PLANNERS’ FINANCIAL }
SERVICES OF AMERICA, a limited )
partnership )
Defendant, )
COMPLAINT

COME NOW, Plaintiffs, Sac and Fox Nation of Oklahoma (“Nation”) and Sac and Fox
Housing Authority (“Housing”) and for their causes of action against Defendant, United Planners’
Financial Services of America (“United Planners”) hereby allege and state the following:

1. United Planners is an Arizona limited partnesship with offices throughowt the United

States incluciing an Oklahoma City, Oklahoma office.

2. Nation is a Federally Recognized Tribe located in Stroud, Oklahoma, organized

under the Oklaboma Indian Welfare Act.

3. Housing is an Administrative Departrent of Nation.

4. Meetings and/or interactions between Nation, Housitig and United Planners regarding

Nation’s and Housing’s investme;nfs occurred on Tribal Land at Nation’s Tribal

Headquarters in Stroud, Oklahoma.

5. Jurisdiction and Venue are proper in the District Court for the Sac and Fox Nation.

EXHIBIT
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10.

11.

12.

13.

Joinder of Housing’s and Nation’s claims is permissive under Title 6 § 304 ofthe Sac
and Fox Nation Code of Laws. |

FACTUAL BACKGROUND
Nation and Housing each entered into a broker agreement with United Planners’
broker in or around 1994. The relationship continued until 2006.
In addition to the industry customs, practices, rules and regulations, Nation and the
Governmert of the United States of America (“U.S. Government”) set forth specific
guidelines and policies to be followed when investing Nation’sand Housing’s fimds.
United Planners promised to abide by guidelines and policies for investing funds of
the Nation and Housing.
United Planners invested Nation’s and Housing®s funds improperty and in violation
of proper practices dictated by industry custom, practices, rules and regulations and
the guidelines and policies of Nation and U.S. Government.

CAUSES OF ACTION |

United Planners breached its duty to provide Plaintiffs with competent and

professional services in compliance with the guidelines and policies of Nation, U.S.

Government and industry customs, practices, rules and regulations.

United Planners breached the agreements with Nation and Housing by not investing
Housing’s and Nation’s funds in compliance with the guidelines and policies of
Nation, U.S. Government and industry customs, practices, rules and regulations.
United Planners had a fiduciary duty to Nation and Housing, United Planners

breached ifs fiduciary duty by improperly investing Nation and Housing funds in
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breach of the guidelines and policies of Nation, U.S. Government and industry
customs, practices, rules and regulations.

14.  United Planners breached Nation’s investment policies, U.S. Government’s
investment policies and industry practices, rules and regulations by improperly
investing Nation's and Housiﬁg’s funds.

15.  United Planners had a duty to supervise all its employees. Its negligence in
supervising Robert Shepherd, its employee, resulted in damage to the Plaintiffs.

REQUEST FOR RELIEF
WHEREFORE, Nation and Housing pray for reliefagainst the defendant foxits misconduct,
negligence, breach of contract, breach of fiduciary duty, breach of Tribal policies, breach of US
Government policies, breach of industry customs, practices, rules and regulations, and failure to
| supervise. Housing and Nation pray for judgment against Defendant for:
i) _  Actual Damages to Housing and Nation each in excess of Ten ‘FThousand
Dollars ($10,000);
ii) Disgotgement of all commissions and profits received by Defendant from
transactions in Nation’s and Housing’s accounts;
i)  The lost opportunity to eamn what the Plaintiffs” account would have earned
if invested properly, or interest at the legal rate;
iv)  All costs, expenses, attorneys foes and other fees incurred in pursuing this
claim; and

vi)  Such other and further relief as this Court deems just and appropriate.




Case 5:14-cv-01278-HE Document 1-4 Filed 11/14/14 Page 7 of 7

Regpectfully Submitted,

)~

Rindall K. Calvest
Denielle N, Williams
CALVERT LAW FIRM
1041 NW Grand Boulevard
Oklahoma City, OK 73118
“Telephone: 405-848-5000
Facsimile: 405-848-5052

realvert@calvertlaw.com -
dwilliams@calvertlaw.com

Attorneys for Plaintiffs
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FINRA ARBITRATION Submission Agreement

In the Matter of the Arbitration Between
s) of Clai t(s |

Sac and Fox Nation

Sac and Fox Wetes Housing Authority

| ' 12-00195

Name(s) of Respondent(s)

United Planners’ Financial Services Of

1. The undersigned parties (“parties”) hereby submit the present matter in controversy, as set
forth in the attached statement of claim, answers, and all related cross claims, counterclaims
and/or third-party claims which may be asserted, to arbitration in accordance with the FINRA By-

LLaws, Rules, and Code of Arbitration Procedure.

2. The parties hereby state that they or their representative(s) have read the procedures and
rules of FINRA relating to arbitration, and the parties agree to be bound by these procedures and

rules.

3. The parties agree that in the eventa hearing is necessary, such hearing shall be held at a time
and place as may be designated by the Director of Arbitration or the arbitrator(s). The parties
further agree and understand that the arbitration will be conducted in accordance with the FINRA

Code of Arbitration Procedure.

4. The parties agree to abide by and perform any award(s) rendered pursuant to this Submission
Agreement. The parties further agree that a judgment and any interest due thereon, may be
entered upon such award(s) and, for these purposes, the parties hereby voluntarily consent to
submit to the jurisdiction of any court of competent jurisdiction which may properly enter such

judgment.
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5. The parties hereto have signed and acknowledged the foregoing Submission Agreement.

>¢—,,7J\77£_../ Chvef of Sac anh Fosa Nokion 3/"7/9/

Sac and Fox Nation riorrsiraAetiserity Date

State Capacity if other than individual (e.g., executor, trustee, corporate officer)

LC43A: SUBMISSION AGREEMENT
idr: 02/09/2009 '

RECIPIENTS: '
Randall Calvert, Esq., Sac and Fox Nation Housing Authority
Calvert Law Firm, 1041 NW Grand Blvd., Oklahoma City, OK 73118
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FINRA ARBITRATION Submission Agreement

Claimant(s)

|2 —o00l1§

In the Matter of the Arbitration Between

Name(s) of Claimant(s)
Sac and Feye NuAion

and
Sac ¢0d Feoy sinkien Hﬂ’s’&“j A'w“\&lfi‘}q

and

Name(s) of Respondent(s)
Unided Plfnnerf Fyvanciad Sery ces o /‘}Wa« LFf

1. The undersigned parties (“parties”) hereby submit the present matter in controversy, as set forth in the attached statement of
claim, answers, and all related cross claims, counterclaims and/or third-party claims which may be asserted, to arbitration in
accordance with the FINRA By-Laws, Rules, and Cade of Arbitration Procedure,

2. The parties hereby state that they or their representative(s) have read the procedures and rules of FINRA relating to arbitration,
and the parties agree to be bound by these procedures and rules.

3. The parties agree that in the event a hearing is necessary, such hearing shall be held at a time and place as may be designated
by the Director of Arbitration or the arbitrator(s). The parties further agree and understand that the arbitration will be
conducted in accordance with the FINRA Code of Arbitration Procedure.

4. The partles agree to abide by and perform any award(s) rendered pursuant to this Submission Agreement. The parties further
agree that a judgment and any interest due thereon, may be entered upon such award(s) and, for these purposes, the parties
hereby voluntarily consent to submit to thejunsdlctlon of any court of competent jurisdiction which may properly enter such

judgment.

5. The parties hereto have signed and acknowledged the foregoing Submission Agreement,

Linda Raodsen, ONaicpee Sac and Fox Housing Actharty

CIE[;antNameiﬁprlnt 2 i/jﬂ //%

Claimant’s Signature Date
State capacity if other than individual (e 4., executor, trustee or corporate offi cer)
Claimant Name (please print)

Date

Claimant’s Signature
State capacity if other than individual (e.g., executor, trustee or corporate officer)

If needed, copy this page,
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—
Fnra”

Financisl (ndustry Regutatary Autharity

Award Information Sheet Case Number: / 2;' oL / 4_(

To prepare an award, FINRA Dispute Resolution needs certain information from the panel.
After the panel has reached a decision, please provide the following information to the staff
person assignad to the case.

1. Please indicate the nature of the initial claim that was filed. Note: AP is the abbreviation for
Associated Person.

[ ] Customer vs. Member & AP [ ] Member vs. Member & AP

[ ] Non-Member vs. Member [ 1 Customer vs. Member
MemEER FILED LPmPLATAT

. Memb O
{]‘Membervs ember f] Other ST R EHALFE  OF 2L dim A NT
] Member vs. Customer [ 1 Member vs. AP
[ 1 Custarmer vs. AP [ 1AP vs. Member
[ TAP vs, Customer [ 1AP vs. Member & AP

2. Change of party representation, if any?

NO

DRIG R L
3. Who did counselirepresentative for claimant state that they want reflected on the Award as

counsel/reprasentative?

AAVID Mo loiloOéH - RESFPMNABATS
ATTo/2VEY

DetuAacL b dadT
4, Who did counsel/representative for respendent state that they want reflected on the Award

as counsolfrepresentative?
RArD Ll CALVERT § AeNIALLE Wit/ fms- CHANEY

5. Parties who did not appear, if any?
ALc Papties AppEpREn RY COVRSEL

Page 10f 20
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8. Did a party have an expert witness testify? If yes, which party?

N

7. Hearing dates, with the time the hearing started and concluded, excluding deliberation

sessions: 10~ 7.0~ y7r: JOPW AT — s 30Mm 4T

8. Were any amendments made to the pleadings at the hearing?

B Yes /Bf'No

{a) If an amendment was made to tho ploadinge, was it oral or writtpn?
O Oral O Written

(b) If any amendments were made to the pleadings, ploase describe below:

9. Did a party file a motion to dismiss?
X Yes N No (if No, please proceed fo Question 10}

(a) Which party filed the motion? ~ TH & FART7T/ES AGFEED THAT
FHE RRBITRATIEN SHove D SE A)snrrSSED,

0 Claimant [ Respondent
If more than one Claimant or Respondent named in the ¢ase, please

identify the moving party:
Hrsmrssa © (s witH FRETVBICE TD

PEFrL o OF BB [TRAT/4N
(b) Was the motion to dismiss filed bafore or after the conclusion of the non-moving
party’s case-in-chief?

g( Before O After

(¢) Was the motion to dismiss filed by a clearing firm?
O Yes (ﬁdNo
(d) Was the motion granied or denied?

¥ Granted I Denied
Page 2 of 20
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(e) Briefly describe the basis for the panel's decision on the motion:
PART(ES ALREEN THAT £LA/MS
WIEBIEE NOT <UBIELT 72 ARBIIRAT /&M
EINRA RUVLE %22 0604#)

10. Did the parties file a substantive or procedural motion other than a motion to dismiss?
0O Yes )Zf:No (if No, please proceed to Question 11)
(a) Which party filed the motion?
(d Claimant [ Respondent

if thers is more than one Claimant or Respondent named in the case,
please identify the moving party:

(b) Does the moving party seek expungement? (If Yos, please see “Expungement’
saction below,)

O Yes U No

(¢) Please describe the motion, the response, and the panel's ruling below:

11. Was any party’s final damage requests presented at the close of the hearing different from
what were requested in their pleading requaesting damages? See the Hearing Script secfion
T. MO BarVMAGE g EAEST

O Yes O No LU S M e
(a) If yes, please identify the party and its final damage request below:

12. Did anything unusual occur at the hearing that the pane} wishes to include in the award?
O Yes QNO

(a) If the answer to this question is yes, please describe below (please attach additional
pages if necessary):

IALES 418 NIA
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Respondent #1 i5 assessed

Respondent #2 is assessed

HEAEING FEES BABTIZRE

16. Forum Fees: / (+{ AR &-ED ! :/% UM TE"[T%”%&TWM
fo . Herd g

Arbitrators, in their awards, shall dete ir?é" the amount chargeable to the parties
as forum fees and shall determine who shall pay such forum fees. Forum fees may be
described as the direct costs of administering the arbitration proceeding. They consist of
filing fees, hearing fees, fees for decisions rendered on discovery-related motions
without a pre-hearing conference, and fees for decisions on contested motions
requesting the issuance of a subpoena without a pre-hearing conference. Filing fees are
designed to cover some of the actual costs incurred by FINRA Dispute Resolution from
the initial filing of a claim up to the pre-hearing conference. Hearing session fees are
designed to cover some of the actual costs of administering a hearing. Fees for
decisions rendered on discovery-related motions on the papers, and for decisions on
contested motions requesting the issuance of a subpoena without a pre-hearing, are
designed to cover payments made to arbitrators for these decisions.

Forum fees chargeable to the parties shall be assessed on a per hearing
session basis, or for decisions rendered on discovery-related motions on the papers of
coniested motions for the issuance of a subpoena without a pre-hearing conference, A
hearing session is any mesting among the parties and the panel that lasis four hours or
less, including a pre-hearing conference with the panel. As a general rule, the
agyregate chargeable for each hearing session may equal but shall not exceed the
amount of the largest initial hearing deposit made by any party. For example, if the
largest initial hearing session deposit is $750, the panel may charge or assess up to
3750 pen Liraring asasisn. (If ysu deeide to oaseso forum fooe againet a customer staff
will inform you of the rule that applies.) The total amount of forum fees that a panel may
assess is determined by muitiplying the number of hearing sessions times the hearing
deposit. For example, if there were four hearing sessions and the. largest initial haaring
session deposit is $750, the panel may assess total forum fees up to four (4) times $750.

in addition, a panel may assess for pre-hearing conferences held with the parties
and the full panel or one arbitraior. in the above example, if one pre-hearing
conference lasting one session in duration was conducted among the parties with the full
panal, the panel may asseas an additional amount up to $750. If one pre=hearing
conference lasting one session in duration was conducted among the parties with the
Chairperson only, the panel may assess an additional amount up to $450.

Additionally, the panel may assess fees for decisions rendered on discovery-
related motions on the papers. The panel may assess an additional amount of $200 per
arbitrator for each arbitrator who participates in the decision on the discovery-related
motion. The panel may also assess fees for decisions on contested motions requesting
the issuance of a subpoena without a pre-hearing conference. The panel may assess
$200 per arbitrator for each arbitrator who participates in the decision on the contested
subpoena request. This honorarium is paid on a per case basis to each arbitrator who
decides the contested subpoena request. Parties shall not be assessed more than $600

Page 16 of 20
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in fees per case for decisions rendered on contested subpoena requests without a pre-
hearing conference.

The panel may assess forum fees among the parties in any fashion. In deciding
how to assess forum fees among the parties, the panel might consider the following

factors:

« Temporary waivers of filing fees or hearing session deposits granted because
of financial hardship.

« Actions by any party that may have prolonged the length of the hearing.

» The legitimacy of arguments made or positions taken.

» Disruptions or time delays caused during hearing sessions.

¢ The ultimate merits of the case (i.e., who prevailed or substantially prevailed).

To calculate the total amount of forum fees the panel may assess in this
arbitration, this office has provided you with the amount of the hearing session
deposit for a pre-hearing conference session and for a regular hearing session.

Please note: The panel may decide to allocate the fees for decisions rendered on
discovery-related motions on the papers, and for decisions on contested motions
requesting the issuance of a subpoena without a pre-hearing conference, in the same
manner as the pre-hearing conference sessions and hearing sessions. If, however, the
panel decides to allocate the fees in a different manner, please provide a list of each
discovery-related motion and advise how the panel wishes to allocate the related fee.
Please note that each arbitrator is only compensated $200 per case for a decision
rendered on a contested motion requesting the issuance of a subpoena without a pre-
hearing conference. Also, parties shall be assessed a maximum of $600 per case for
decisions on contested motions requesting the issuance of a subpoana without a pre-
heating conference.

Calculation of Forum Fees:

___Regular Hearing sessions x $ Hearing session deposit = $
plus __ Pre-nearing sesslons with three aiblualurs & $ | lsaring asanion
deposit=§,
plus __ Pre-hearing sassions with one arbitrator x $ Hearing session
deposit = §

plus___ Decisions rendered on discovery-related motions with one arbitrator x
$200.00

plus___ Decisions rendered on discovery-related motions with two arbitrators X
$400.00

Page 17 of 20
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plus___Decisions rendered on discovery-related motions with three arbitrators x
$600.00

plus __ Arbitrator(s) x $200 per case for decisions rendered on contested subpoena
requests (maximum assessment of $600 per case)

Total Forum Fees = §

Provide below the speclfic parties againét whom the forum fees are to be
assessad and the specific dollar amounts.

Claimant(s) assessed §
assessed §
Respondent(s) _assessed §
assessed §

(a) Please indicate whether you wish to have the respondent(s) reimburse the
claimant(s) for any claim-filing fee paid to FINRA Dispute Resolution,

1 Yes O No

(b) Please indicate whether forum fees are to be assessed jointly and saverally
against any of the parties. [l Yes O No

If yes, please state below the pariies to be assessed jointly and severally.

17. Injunctive Relief Fees:

a. The Injunctive Relief Rule’ provides that the increased arbitrator honararia far the
hearing on the request for permanent injunction should be assessed aqually against
the parties but that the arbitrators may reallocate this additional amount among the
parties in the award. Please indicate how these additional honoraria should be
assessed:

Claimant #1 is assessed

Claimant #2 is assessed

Respondent #1 is assessed

1 Industry Code: Rule 13804; Old Code: Rule 19335

Page 18 of 20
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Respondent #2 is assessed

It the assessment is joint and several against any party, state balow the parties
against whom it is made (circle all that applies):

i. Claimants only -

ii. Respondents only

fil. Claimants and Respondents

b. The Injunctive Relief Rule also provides that the parties are jointly liable for the
reasonable travel-related costs and expenses of an arbitrator who is required to
travel to a hearing location other than the arbitrator's primary hearing location(s).
The Rule further provides that the arbltrators may reallocate this expense. Please
indicate how the expenses should be assessed.

Arbitrator , traveled
outside his or her assigned hearing location and incurced § in
reasonable travel-related costs and expenses.

Arbitrator , traveled
outside his or her assigned hearing location and incurred $ in

reasonable travel-related costs and expenses.

Arbitrator i ,
traveled outside his or Her assigned Nearing 1ocaton ana Mourren lts

reasonable travel-related cosis and expenses.

The parties are liable for thase reasonable travel related costs and expenses as
fallows:

Claimant #1 is assessed

Claimant #2 is assessed

Respondent #1 is assessed

Respondent #2 is assessed

if the assessment is joint and several against any party, state below the parlies
against whom it is made (circle ali that applies):

i Claimants only

ii. Respondents only

iii. Claimants and Respondents

Page 19 of 20
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¢. |s a disciplinary referral approptiate in this case? O Yes 0 No

If a referral is appropriate, contact the staff assigned to the case for guidance and a copy
of the Arbitrator Disciplinary Referral Farm,

Thank you for your service In this matter. FINRA Dispute Resolution looks forward to
workitigy with you again in the future.
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Case 5:14-cv-01278-HE Document 1-8 Filed 11/14/14 Page 1 of 4

£

SAC AND FOX NATION DISTRICT COURT FILED
STROUD, OKLAHOMA M THE DISTEIC

2 JR3 P 303

SAC AND FOX NATION, )
SAC AND FOX HOUSING AUTHORITY, ) AL G
Plaintiffs, ) GHRLATIE L2
) . .
vs. ) CaseNo:(yy-1l-0p 9V aEPUTY.
y :
UNITED PLANNERS’ FINANCIAL )
SERVICES OF AMERICA, a limited )
partnership )
Defendant. )
COMPLAINT

COME NOW, Plaintiffs, Sac and Fox Nation of Oklahoma (“Nation”) and Sac and Fox
Housing Authority (“Housing”) and for their causes of action against Defendant, United Planners’
Financial Services of America (“United Planners”) hereby allege and state the following:

1. United Planners is an Arizona limited partnership with offices throughout the United

States includiug an Oklahoma City, Oklahoma office.

2. Nation is a Federally Recognized Tribe located in Stroud, QOklahoma, organized

under the Oklahoma Indian Welfare Act.

3. Housing is an Administrative Department of Nation,

4. Meetings and/or interactions between Nation, Housing and United Planners regarding |

Nation’s and Housing’s investménts occurred on Ttibal Land at Nation’s Tribal

Headquarters in Stroud, Oklahoma.

5. Jurisdiction and Venue are proper in the District Court for the Sac and Fox Nation.

EXHIBIT

g

tabbies*
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6. Joinder of Housing’s and Nation’s claims is permissive under Title 6 § 304 ofthe Sac
and Fox Nation Code of Laws. |
FACTUAL BACKGROUND
7. Nation and Housing each entered info a broker agreement with United Planners’®

broker in or around 1994. The relationship continued until 2006.

8. In addition to the industry customs, practices, rules and regulations, Nation and the
Government of the United States of America (“U.S. Government”) set forth specific
guidelines and policies to be followed when investing Nation’s and Housing’s funds.

9. United Planners promised to abide by guidelines and policies for investing funds of
the Nation and Housing.

10.  United Planners invested Nation’s and Housing’s funds improperly and in violation
of proper practices dictated by industry custom, practices, rules and regulations and
the guidelines and policies of Nation and U.S. Government.

CAUSES OF ACTION

11.  United Planners breached its duty to provide Plaintiffs with competent and
professional services in compliance with the guidelines and policies of Nation, U.S.
Government and industry customs, practices, rules and regulations.

12.  United Planners breached the agreements with Nation and Housing by not investing
Housing’s and Nation’s funds in compliance with the guidelines and policies of
Nation, U.S. Government and industry customs, practices, rules and regulations.

13.  United Planners haa a fiduciary duty to Nation and Housing. United Planners

breached its fiduciary duty by impropetly investing Nation and Housing funds in
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breach of the guidelines and policies of Nation, U.S. Government and industry
customs, practices, rules and regulations.

14, United Planners breached Nation’s investment policies, U.S. Government’s
investment policies and industry practices, rules and regulations by improperly
investing Nation’s and Housing’s funds.

15.  United Planners had a duty to supervise all its employees. Its negligence in
supervising Robert Shepherd, its employee, resulted in damage to the Plaintiffs.

REQUEST FOR RELIEF
WHEREFORE, Nation and Housing pray for relief against the defendant forits misconduct,
negligence, breach of contract, breach of fiduciary duty, breach of Tribal policies, breach of US
Government policies, breach of industry customs, practices, rules and regulations, and failure to
| supervise. Housing and Nation pray for judgment against Defendant for:
i) Actual Damages to Housing and Nation each in excess of Ten Thousand
Dollars ($10,000);
ii) Disgorgement of all commissions and profits received by Defendant from
transactions in Nation’s and Housing’s accounts;
iliy  The lost opportunity to earn what the Plaintiffs’ account would have earned
if invested properly, or interest at the legal rate;
iv)  All costs, expenses, attorneys fees and other fees incurred in pursuing this
claim; and

vi)  Such other and further relief as this Court deems just and appropriate.
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Respectfully Submitted,

)~

Rindall K. Calvert
Denielle N, Williams
CALVERT LAW FIRM
1041 NW Grand Boulevard
Oklahoma City, OK 73118
Telephone: 405-848-5000
Facsimile: 405-848-5052
realvert@calvertlaw.com
dwilliams@calvertlaw.com

Attorneys for Plaintiffs
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