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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAYUGA NATION and JOHN DOES 1-20,

Plaintiffs,
-against-
HOWARD TANNER, Village of Union Springs NOTICE OF
Code Enforcement Officer, in his Official Capacity; CROSS-MOTION
EDWARD TRUFANT, Village of Union Springs TO DISMISS
Mayor, in his Official Capacity; CHAD HAYDEN, 14-cv-1317
Village of Union Springs Attorney, in his Official Capacity; (DNH/ATB)

BOARD OF TRUSTEES OF THE VILLAGE OF UNION
SPRINGS, NEW YORK; and THE VILLAGE OF UNION
SPRINGS, NEW YORK,

Defendants.

PLEASE TAKE NOTICE, that upon the annexed Declarations of Cornelius D.
Murray and Edward Trufant, both dated November 30, 2014 and submitted herewith, and
upon the accompanying Memorandum of Law in support of the Defendants’ Cross-
Motion to Dismiss, and upon all pleadings and prior papers by and between the parties in
this action and the action previously dismissed, the Defendants, through their attorneys,
O’Connell & Aronowitz, will cross-move this Court at the Alexander Pirnie U.S.
Courthouse, 10 Broad Street, Utica, New York, on December 17, 2014, at 2:00 p.m.,
before the Hon. David N. Hurd, United States District Court Judge, for an Order denying
the Plaintiffs’ motion for a preliminary injunction and dismissing the Complaint for lack
of subject matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1) and for
failure to state a claim upon which relief may be granted under Federal Rule of Civil

Procedure 12(b)(6), based on the doctrine of res judicata.
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DATED: Albany, New York
December 1, 2014

O’CONNELL AND ARONOWITZ

By:

s/ Cornelius D. Murray
Cornelius D. Murray, Esq.
Bar Roll No: 505329
O’Connell & Aronowitz
Attorneys for Defendants
54 State Street

Albany, NY 12207-2501
Tel: (518) 462-5601

Fax: (518) 462-6486
nmurray@oalaw.com
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAYUGA NATION and JOHN DOES 1-20,

Plaintiffs,
-against-
HOWARD TANNER, Village of Union Springs
Code Enforcement Officer, in his Official Capacity; Civil Action No.
EDWARD TRUFANT, Village of Union Springs 5:14-cv-01317
Mayor, in his Official Capacity; CHAD HAYDEN, (DNH-ATB)

Village of Union Springs Attorney, in his Official Capacity;
BOARD OF TRUSTEES OF THE VILLAGE OF UNION
SPRINGS, NEW YORK; and THE VILLAGE OF UNION
SPRINGS, NEW YORK,

Defendants.

DECLARATION OF CORNELIUS D. MURRAY

Cornelius D. Murray declares under penalties of perjury as follows:

1. I am the attorney for the Defendants in this matter, and as such I am fully
familiar with the facts hereinafter set forth.

2. This Declaration is respectfully submitted in support of the Defendants’
Cross-Motion to Dismiss and in opposition to the Plaintiffs’ Motion for a Preliminary
Injunction.

3. Attached hereto as Exhibit “A” is a copy of a decision rendered by the
Interior Board of Indian Appeals on January 16, 2014 in a case entitled Cayuga Indian
Nation of New York, Clint Halftown, Tim Twoguns, and Gary Wheeler v. Eastern
Regional Director, Bureau of Indian Affairs, Docket No. IBIA 12-005.

4. Attached hereto as Exhibit “B” is a copy of an Indian lands opinion letter

issued by the National Indian Gaming Commission Office of General Counsel to the
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Pyramid Lake Paiute Tribe, dated August 27, 2005, regarding Gaming on fee land at
Pyramid Lake Paiute Indian Reservation.

5. Attached hereto as Exhibit “C” is a copy of an Indian lands memorandum
from Lawrence S. Roberts, General Counsel of the National Indian Gaming Commission,
to Tracie Stevens, Chairwomen of the National Indian Gaming Commission, dated July

18, 2011, regarding the United Keetoowah Bank of Cherokee Indians.

DATED: November 30, 2014
Albany, New York

s/ Cornelius D. Murray
Cornelius D. Murray, Esq.
Bar Roll No: 505329
O’Connell & Aronowitz
Attorneys for Defendants
54 State Street

Albany, NY 12207-2501
Tel: (518) 462-5601

Fax: (518) 462-6486
nmurray@oalaw.com
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INTERIOR BOARD OF INDIAN APPEALS

Cayuga Indian Nation of New York, Clint Halftown, Tim Twoguns, and Gary Wheeler v.
Eastern Regional Director, Bureau of Indian Affairs

58 IBIA 171 (01/16/2014)

Related Board cases:
49 TRTA 164
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United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDEAN APPEALS
801 NORTH QUINCY STREET
SUTTE 300
ARLINGTON, VA 22203

CAYUGA INDIAN NATION OF NEW

YORK, CLINT HALFTOWN, TIM

TWOGUNS, AND GARY WHEELER,
Appellants,

Order Vacating Decision

EASTERN REGIONAL DIRECTOR,
BUREAU OF INDIAN AFFAIRS,

)
)
)
|
V. ) Docket No. IBTA 12-005
)
)
)
Appellee. )

January 16, 2014

The Cayuga Indian Nation of New York (Nation), Clint Halftown, Tim Twoguns,
and Gary Wheeler (collectively, Appellants) appealed to the Board of Indian Appeals
(Board) from an August 19, 2011, decision {Decision) of the Eastern Regional Direcror
(Regional Director), Bureau of Indian Affairs (BIA), concerning the composition of the
Nation’s Council of chiefs and seatwarmers and the identity of the Nation’s representatives
for government-to-government relations.” The Regional Director decided that the Nation,
through its clan mothers, had removed and replaced Halftown, Twoguns, and Wheeler
from the Nation’s Council, and that the newly constituted Council had appointed new
representatives of the Nation for government-to-government purposes.

! This appeal involves a dispute concerning the leadership of the Nation. The Board’s
reference to the Nation and the Nation’s Council, in whose name certain pleadings have
been filed, shall not be construed as expressing any view on the merits of the dispute or on
the authority of any attorney to file pleadings on behalf of cither the Nation or the Nation’
Council. For purposes of this decision, the Board uses the terms “Council” or “Nation’s
Councif” to refer to the council consisting of chiefs and/or seatwarmers, who are also
sometimes characterized as the “representatives” of their respective clans to the Council.

The parties also use the texm “representatives” to refer to the two individuals designated
by the Council as the Nation’s representatives to BIA for government-to-government
purposes. It is undisputed in this appeal that the Council currently consists of a total of six
individuals—-two each from three clans—but three members of the Council are disputed, as
are the identities of the Nation’s two representatives for government-to-government
purposcs.

58 IBIA 171
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After briefing on the merits of the appeal was completed, the Board denied a motion
by the Regional Director and Interested Parties to place the Decision into immediate effect
and ordered supplemental briefing by the parties on a threshold issue not previously
addressed in the appeal: Was it even appropriate, at the time the Decision was issued, for
BIA to issue a decision on the composidon of the Council or the identity of the Natior’s
representatives? See Order Denying Motion to Place Decision into Effect, Aug. 28, 2012
(Order Denying Motion).”

After considering the supplemental briefs and the record, we conclude that the
Regional Director impermissibly intruded into tribal affairs by issuing the Decision. At the
time he did so, there was no separate matter pending before BIA that independently
required or warranted BIA action which, in turn, made it necessary for BIA to address the
internal dispute. We therefore vacate the Decision without expressing any view on the
merits of the underlying dispute, the current leadership of the Nation, or the identity or
scope of authority of any individual to represent or take action on behalf of the Nation.

Background
I History of the Tribal Dispute Preceding the Decision

The Nadon is governed by oral law and traditions. Sez George v. Eastern Regional
Director, 49 TBIA 164, 167 (2009). Cayuga law and traditions “mirror” the law and
traditions of the Haudenosaunee (Iroquois) Confederation, of which the Nation is a
member. Letter from Keith M. Harper and Daniel J. French to Patrice Kunesh, Oct. 17,
2011 (Administrative Record (AR} Tab 25); see George, 49 IBIA at 167.

The Nation has been involved in a governance dispute since 2004, when the Council
split into factions. The dispute, as it stood in 2006, was the subject of an earlier appeal
which the Board affirmed a decision by the Regional Director declining a request from one
faction to “withdraw” BIA’s recognition of Appellant Halftown as the Nation’s designated
representative for government-to-government purposes as relevant to an Indian Self-
Determination and Education Assistance Act (ISDA) contract between the Nation and
BIA. George, 49 IBIA at 180. BIA’s previous identification of Halftown as the Nation’s

* The Interested Parties who collectively intervened in this appeal identify themselves as the
Cayuga Nation Council and Chiefs William Jacobs and Samuel George; Clan Mothers
Bernadette Hill, Inez Jimerson, and Brenda Bennett; Faithkeepers Karl Hill, Alan George,
Tammy VanAcrnam, and Pamela Isaac; and Clan Representatives Chester Isaac, Daniel C.
Hill, Justin Bennett, and Samuel Campbell. See Motion of Cayuga Council to Have
Decision Made Effective Immmedrately, Sept. 29, 2011, ar 1.
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representative was based on action by the Council in 2003.° In the George appeal to the
Board, no party challenged the composition of the Council as it stood in 2005, or at least as
it was identified by the Regional Director at that time: Appellants Halftown, Twoguns,
and Wheeler (“Halftown faction™); and Interested Parties William Jacobs, Samuel George,
and Chester Isaac (“Jacobs faction™). Id. at 175. In George, the Jacobs faction contended
that a 5-member “consensus™ of the Council (all except Halftown) had acted to remove
Halftown as the Nation’s representative.” Twoguns and Wheeler, who subsequently
realigned with Halftown, purported to revoke their consent to remove Halftown. The
Regional Director concluded that there was insufficient evidence for him to “withdraw™
BIA’s recognition of Halftown, whom BIA had previously recognized as the Nation’s
representative for government-to-government purposes. Id. at 180. The Board affirmed
that decision.

Even while the George appeal was pending, and separate from the issue of whether
Halftown was still designated as the Nation’s representative, the factions continued to
disagree on whether or to what cxtent actions that had been taken by Halftown had been
authorized by a consensus of the Council. Thus, they continued to disagree about whether
Halftown, even in the role of representative, was exceeding his authority. Neither the
Regional Director nor the Board addressed the scope of authority vested in Halftown as the
Nation’s representative, with respect to ISDA contracts or any other matters. Id. at 165,
187.

In 2008, the Jacobs faction wrote to the Regional Director and asked that a
moratorium be placed on fee-to-trust applications that it contended had been submitted by
Halftown without having been approved by a consensus of the Council. Letter from
Jacobs, George, and Isaac to Regional Director, Jan. 9, 2008 (AR Tab 14F). After George
was decided, the Jacobs faction continued to take the position that Halftown had not been
authorized to submit land-into-trust applications on behalf of the Nation, although 1n
correspondence to the Regional Director and the Assistant Secretary — Indian Affairs
(Assistant Secretary) in 2010, the Jacobs faction stopped short of repeating its request for a

*In 2003, following Chief Vernon Tsaac’s death, the Council consisted of Halftown, Jacobs,
Twoguns, and Wheeler. That 4-member Council recognized Halftown as the Nation’s
representative and Twoguns as an alternate representative. George, 49 IBIA at 169. The
scope of the representatives’ authority is defined by the Council.

“ The parties agreed in George that the Council must act by consensus. In George, the
Halftown faction argued that consensus “is achieved only when 4/ of the members of the
Nation’s Council are ‘of one mind.™ George, 49 IBIA at 165; see also id. at 188 (Halfrown
testified that consensus meant unanimity and that disputes were tabled until agreement
occurs).
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moratorium, but insisted that any lands restored to the Nation must be held by the Nation
in the same manner as they had been before they were illegally taken. See Letter from
Jacobs, George, and Isaac to Assistant Secretary, Nov. 19, 2010 (AR Tab 14G); Letter
from Jacobs, George, and Isaac to Regional Director, Nov. 19, 2010 (AR Tab 14G). In
May 2011, without addressing the tribal dispute, the Regional Director transmitted the
Nation’s fee-to-trust application to the Assistant Secretary, recommending approval of a
129.14-acre transaction. See Appellants’ Consolidated Response, June 6, 2012, Ex. A
(Declaration of Halfrown) & Ex. [A]12 (Memorandum from Regional Director to
Assistant Secretary, May 4, 2011).

In another matter, in 2009, after the Board decided George, BIA apparently accepted
a proposal submitted by Sharon LeRoy, as the Executive Administrator of the Nation, for a
Community Services Program ISDA contract for the years 2009-2012. See Appellee’s
Supplemental Brief, Sept. 24, 2012, at 12 & Ex. B. The Regional Director submitted to
the Board a partial copy of the proposal for the contract, but no documentation associated
with the Regional Director’s consideration and approval of the proposal. No party has
disputed the existence of the 2009-2012 contract, but the contract itself is not part of the
Regional Director’s administrative record for the Decision, nor has any party provided the
Board with a copy. Thus, we cannot determine who the actual signatories are to the
contract, who 1s authorized to request drawdowns, and the schedule for drawdowns to fund
the contract.

Between 2009, when the Board decided George, and 2011, when the most recent
developments within the Nation occurred, the dispute between the Halfrown faction and
the Jacobs faction continued to fester, focusing on what, if any, present-day continuing
substantive authority had been vested in Halftown by the Council, and whether the
Halftown faction could operate as the Council—i.e., with less than a full 6-member
consensus.®

® Notwithstanding its prior representations, se¢ supra note 4, the Halfrown faction
apparently sometimes takes the position that the Council can take affirmative action (and
not simply table a matter) based on the unanimity of only three members of the Council—
or at least the three-member Halftown faction if the Jacobs faction is not present. The
Jacobs faction accuses the Halftown faction of excluding them from Council meetings,
which the Halftown faction denies, and the Halftown faction in turn accuses the Jacobs
faction of refusing to participate in Council meetings. Each faction accuses the other of
imposing unreasonable pre-conditions for a meeting of the full Counail.

58 IBTA 174
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II.  'The Request for BIA to Recognize New Representatives and the Regional
Director’s Decision

On June 1, 2011, the Nation’s Turtle Clan Mother, Brenda Bennett (Bennett),
wrote to the Regional Director “in reference to the serious and critical issues facing the
Cayuga Nation community,” complaining about the Halfrown administration’s allegedly
hostile treatment of Nation citizens who expressed disagreement with the Halftown faction,
and advising the Regional Director that Twoguns and Wheeler had been “released” as the
Turtle Clan representatives (to the Council), and had been replaced with Justin Bennett and
Samuel Campbell. Letter from Brenda Bennett to Regional Director, June 1, 2011 (AR
Tab 5). Bennett asked that the two newly-selected individuals “be officially recognized by
[BIA].” Id. at 2 (unnumbered). She enclosed a summary of “Concerns/Issues” regarding
the Halftown-controlled government, and also enclosed “Cayuga Nation Resoltion 11-
001,” titled “Cayuga Nation Composition of Federal Recognition.” AR Tab 5.

Resolution 11-001 recites that the Council, in addition to Jacobs, George, and Isaac
(whose positions on the Council are undisputed), now includes representatives Justin
Bennett and Samuel Campbell (for the Turtle Clan) and seatwarmer Dan Hill (for the
Heron Clan), replacing Twoguns and Wheeler (Turtle Clan), and Halfrown (Heron Clan),
who are no longer recognized by their clan mothers as representatives to the Council.® The
Resolution also states that Halftown and Twoguns are no longer recognized as the Nation’s
representatives to BIA, and have been replaced by Jacobs and George. I4.

Bennett’s letrer was followed by another letter from an attorney for Interested
Parties, referring to the “newly unified” Council and the “historic unity” among the
Council, “the three Cayuga Clan Mothers and the Nation’s Faithkeepers.” Letter from
Joseph J. Heath to Regional Director, June 9, 2011 (AR Tab 8). Heath urged the
Regional Director “to promptly recognize the newly constituted Cayuga Nation
government and representatives, as affirmed in Resolution # 11-001.” Id. at 1. Heath
outlined the events leading up to the changes, including a litany of complaints against the
Halftown faction. The letter explained how Twoguns and Wheeler had been removed by
Clan Mother Bennett. It did not articulate the circumstances of Halftown’s removal from
the Council, but asserted that even it Halftown argued that he had not properly been

¢ Although Resolution 11-001 identifies Dan Hill as a seatwarmer for the Heron Clan, it
also recites that Clan Mother Bernadette Hill appointed “Karl Hill, currently serving as a
Faithkeeper, as the duly recognized Heron Clan Representative,” and the Resolution itself
is signed by “Karl Hill — Faithkeeper, Heron Clan Representative,” but not by Dan Hill.
As noted earlier, supra note 2, Interested Parties identify Dan Hill as a clan representative
and Kar] Hill as a faithkeeper.
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removed, his refusal to attend or participate by telephone in the Council meeting allowed
the five Council participants to act by consensus to remove him as the Nation’s
representative to BIA. T4, at 6-7.

The Halftown faction responded and asked the Regional Director to reject, on the
merits, or as in part barred by the preclusive effect of the George decision, the Jacobs
faction’s request that he find that Halftown and Twoguns are no longer the Nation’s
designated representatives for government-to-government purposes. Sz¢ Letter from Daniel
J. French to Regional Director, June 24, 2011 (AR Tab 13). Additional correspondence
from attorneys for both factions followed, with each side arguing the merits of the tribal
issues and urging for or against BIA recognition of a new composition of the Council and
newly designated representatives. See AR Tabs 15, 16, 18.

On August 19, 2011, the Regional Director issued the Decision. The Decision
begins by stating that BIA had been informed in early June by members of the Nation that
some clan representatives had been removed and new representatives appointed. Although
no faction had suggested that the purported developments within the Nation would affect
the administration of the Nation’s Community Services ISDA contract (and if so, how),
nor did Resolution 11-001 refer to any changes in the administration of the Nation’s
existing ISDA contract, the Regional Director stated that “[f]or the limited purpose of
determining to whom BIA funds are appropriately directed in carrying out the government-
to-government relationship, the BIA, in its capacity as a steward of federal funds and
programs . . . can only recognize or not recognize the actions of a nation in choosing its
leaders. That is the limited scope of this determination.” Decision at 2. The remainder of
the Decision addressed the merits of the tribal dispute, concluding that “for purposes of the
government-to-government reladonship between the United States and the Cayuga Nation,
I recognize the Nation Council as set out in Cayuga Nation Resolution 11-001,” and
“recognize . . . Jacobs and . . . George as the federal representatives designated by the new
Nation Council.” Id. at 4.

0. Appeal Proceedings and Briefing on Whether the Regional Director Was Justified in
Addressing the Tribal Dispute

The Halftown faction appealed to the Board. Interested Parties quickly responded
by filing a motion to have the Decision placed into immediate effect, pursuant to 25 C.F.R.
§ 2.6(a) and 43 C.E.R. § 4.314(a), or in the alternative, for expedited consideration of the
appeal. Subsequently, the Regional Director also filed a motion to make the Decision
cffective immediately. The Board allowed briefing on the motions to place the Decision
into effect, and subscquently took the motions under advisement and ordered briefing on
the merits.
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On August 28, 2012, the Board denied the motions to place the Decision mto effect,
finding that the Regional Director and Interested Parties had not demonstrated that
compelling circumstances existed that warranted such action by the Board. Critically, in
denying the motion, we found that we were “unable to determine, as a threshold matter,
what specific request for action or decision was pending before the Regional Director at the
time of the Decision that required BIA to address the tribal dispute and to make any
determination on the composition of the Nation’s Council or its representative(s).” Order
Denying Motion at 2.

The Board ordered supplemental briefing from the parties to address several Board
decisions issued since George—none of which had been mentioned by the parties—that
reemphasized, reiterated, and applied, as relevant to tribal disputes, the principles of tribal
self-determination and sovereignty, and the corresponding principle of BIA noninterference
in those disputes unless required. See, e.g., Commitiee to Ovganize the Cloverdale Rancheria
Government v. Acting Pacific Regional Director, 55 TBIA 220 (2012) (affirming BIA decision
not to address a tribal dispute on the ground that there was no Federal action required, but
vacating—on that same ground—the portion of the decision that purported to “continue”
to recognize the council with which BIA had a past relationship). The Board ordered the
parties to identify what separate request or matter was pending at the time the Deciston was
issued (1) that required BIA action; and (2) which, in order to take that action, required
BIA to decide the composition of the Nation’s Council or the identity of the Nation’s
representative(s) for the marter at issue. Order Denying Motion at 3-4.

In response, Interested Parties and the Regional Director argue, first, that BIA has
an independent, stand-alone obligation to intervene and decide a tribal government dispute
when BIA’s failure to do so would leave the tribe without an operative government.
Second, they argue that even if no such stand-alone obligation exists, there were three
separate matters that required BIA. action at the time the Decision was issued, which in turn
required the Regional Director to address the tribal dispute on the merits: (1) a pending
agreement between the U.S. Department of Homeland Security (DHS) and the Nation;
(2) a request by Interested Parties that the Department of the Interior (Department) stay
further consideration of the fee-to-trust application submitted by Halftown; and (3) BIA’s
need to know to whom to direct funding for an existing ISDA contract with the Nation.

Appellants argue that the Decision should be vacated because BIA does not have
authority to intervene in a tribal dispute unless a separate matter requires BIA action and, in
turn, implicates the government-to-government relationship and necessirates a BIA decision
addressing the merits of a tribal dispute. Appellants contend that none of the three matters
posited by Interested Parties and the Regional Director triggered a need for BIA action
which, in turn, required the Regional Director’s issuance of a decision addressing the tribal
dispute.
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Discussion

We agree with Appellants that the Regional Director committed procedural error in
issuing the Decision, and therefore we vacate the Decision. We address in turn each of the
arguments raised by Interested Parties and the Regional Director.

1. Does BIA have an Independent Obligation to Intervene and Decide a Tribal
Government Dispute Whenever a Tribe Appears Incapable of Resolving the Dispute
by Itself?

Interested Parties and the Regional Director argue that when there is a dispute
within a tribe over the leadership of the tribe, BIA has an independent obligation to decide
whom to recognize when internal tribal processes for resolving the dispute have been
exhausted and there is a danger that the tribe may be incapable of sorting out the dispute by
itself, thus leading to tribal governmental paralysis. Interested Parties’ Supplemental Brief,
Sept. 24, 2012, at 1, 4. The Regional Director contends that issuance of the Decision was
necessary and justified because BIA has an obligation to ensure “that the Nation is not left
with an inoperative government.” Appellee’s Supplemental Brief, Sept. 24, 2012, at 2; see
id. at 3 (“BIA cannort refrain from recognizing a tribal leader when the effect is to leave a
tribe without a functional government.”). The Regional Director contends that the
Decision was predicated on his understanding that the Nation was “at an impasse, with no
ability to achieve effective government.” Id. at 17.

The Regional Director cites our decision in George, involving an earlier iteration of
the same tribal dispute, as establishing “an important exception” to the general rule that
BIA may not render a tribal leadership recognition decision in a vacoum, because in George
the parties did pot dispute the need for a BIA recognition decision, yet no discrete and
separate matter requiring BIA action was identified. Appellee’s Supplemental Brief,

Sept. 24, 2012, at 3. The Regional Director suggests that it would be a change in Board
precedent if the Board were to hold that BIA was not permitted to intervene in the dispute
in order to ensure that the Nation has a functional government. Id.

In our view, the Regional Director and Interested Parties read judicial and Board
precedent too broadly, but to the extent Board precedent may be unclear or even arguably
inconsistent, we clarify and confirm our conviction that more recent Board precedent more
accurately and correctly reflects the principles of tribal sovercignty and self-determination
that serve to constrain BIA’s intrusion into internal tribal disputes, unless it is truly
necessary as an incident to satisfying some separate Federal obligation.
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At least since 1996, the Board has recognized that BIA has the authority to make a
determination on tribal leadership “when the situation [has] deteriorated to the point that
recognition of some government was essential for Federal purposes.” Wadena v. Acting
Minneapolis Avea Direcror, 30 IBIA 130, 145 (1996) (emphasis added). A corollary is that
BIA has “both the authority and responsibility to interpret tribal law when necessary to carry
out the government-to-government velationship with the tribe.” United Keetoowah Band of
Cheyokee Tndians v. Muskogee Aven Divector, 22 1BIA 75, 80 (1992) (emphasis added); see
also Ransom v. Babbitt, 69 F. Supp. 2d 141, 151-52 (D.D.C. 1999) (Department has
authority to review tribal procedures “when it is forced to recognize” tribal leadership).
And it is well-established that in executing responsibilities for carrying on government
relations with a tribe and providing necessary day-to-day services, BI4 may not effectively
create a hiatus in tribal government by simultaneously recognizing two tribal governments
or declining to recognize any tribal government. Goodface v. Grassrope, 708 F.2d 335, 338-
39 (8th Cir. 1983).

But disfunctionality or even paralysis within a tribal government, standing alone,
does not necessarily, or even ordinarily, mean that BIA has created a hiatus in the tribal
government, nor does it trigger some free-standing obligation for BIA to end the stalemate
to ensure that the tribal government remains functional, even when the government-to-
government relationship is not, at the time, implicated in any concrete way. As Appellants
argue, and as the Board has held, no statutc or regulation imposes on BIA a free-standing
obligation to intervene in a tribal dispute solely for the tribe’s sake—i.e., to save a tribe from
its own disfunctionality, even when the tribal dispute has not yet 1n fact affected BIA’s
ability to carry out its responsibilities. See Appellants’ Supplemental Briet Reply Brief,

Oct. 15, 2012, at 7 (citing Alturas Indian Ranchevia v. Pacific Regional Divector, 54 IBIA
138, 143 (2011)); sec also Wasson v. Western Regional Divector, 42 IBIA 141, 153 (2006)
(the appellants’ request for recognition was “fatally flawed because it does not seck
recognition for the purpose of the conduct of any specified BIA function or program™).

The Regional Director relies in part on our decision in LaRocgue v. Abevdeen Avea
Director, 29 IBIA 201 (1996), arguing that in LaRocgue we affirmed a BIA area director’s
recognition decision when his interpretation of tribal law was not only reasonable “but also
avoid|ed] the absurd result of rendering the tribal government totally inoperative.”
Appellee’s Supplemental Brief, Sept. 24, 2012, at 15 (quoting LaRocgue, 29 IBIA at 204).
But that case does not stand for the proposition that BIA may intervene in tribal affairs
whenever necessary to prevent a tribal dispute from rendering a tribal government totally
inoperative. The Board’s language must be read in context: The Board was justifying the
reasonableness of BIA’s mterpretation of tribal law, not addressing whether BIA’s
intervention itself was justified. That issue—whether there was a matter pending that
permitted BIA to issue a decision that interpreted tribal law—had been addressed earlier in
the decision. See LaRocgue, 29 IBIA at 202 (“the Area Director notified the Tribe that
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matters were pending which required the recognition of a tribal government for the
purposes of carrying out the Federal government-to-government relationship™).

Nor does the Federal court decision in Winnemucen Indian Colony v. United States,
837 F. Supp. 2d 1184 (D. Nev. 2011), which is also relied on by both the Regional
Director and Interested Parties, support their position. In Winnemucea, the Colony sued
the United States for interfering with its own activities on tribal trust lands. See #d. at 1187-
88. The suit was prompted when BIA law enforcement officers threatened to arrest
individuals for trespass on tribal trust land. The individuals had been authorized to be there
by Thomas Wasson, as Chairman of the Winnemucca Indian Colony. BIA’s actions
regarding possible trespass on lands owned by the United States in trust for the tribe—
whether or not otherwise misguided in that case—implicated Wasson’s authority and status.
See also Wasson v. Western Regional Director, 52 IBIA 353, 358-60 (2010} (ordering BIA to
address an earlier trespass allegation by the Wasson faction, and recognizing that BIA’s
decision may need to address the tribal government dispute).

We recognize that while the principle that BIA has the authority to intervene in
tribal disputes “when necessary to carry out the government-to-government relationship
with [a] tribe,” United Keetoowah, 22 IBIA at 80, has been often stated, the predicate—that
such intervention be based, in fact, on necessity—has not always been raised by parties to
appeals, nor has it necessarily been raised or expressly addressed sua sponte by the Board.
For example, in George, the parties did not dispute the premise that BIA recognition of a
tribal representative was necessary for conducting government-to-government business, as
relevant to an ISDA contract. See George, 49 IBIA at 164, 187. It may well be that the
premise should have been questioned or more closely examined. What is more important,
in our view, is that in George, the Board plainly reaffirmed the principle that “|r]ecognition
is not required in the abstract,” and that BIA is not required to make any recognition
decision if it is not needed for government-to-government purposes. Id. at 186. Thus, we
reject the Regional Director’s argument that George should be read as creating an exception
to the rule that BIA is precluded from intervening in tribal disputes unless essential for
Federal purposes.

Instead, we reaffirm the Board’s case law that principles of tribal sovereignty and
self-determination must prevail, and must act as constraines on BIA intervention, when
there is no separate matter that requires or separately triggers a need for BIA action that
implicates the government-to-government relationship, and which in turn necessitates a
BIA decision on the tribal dispute. See Cloverdale, 55 IBIA 220 (BIA may not address a
tribal dispute when there is no separate Federal action required); Coyore Valley Band of Pomo
Indians v. Acting Pacific Regional Divector, 54 1BIA 320 (2012) (vacating BIA decisions
addressing a tribal dispute when BIA had not identificd any required BIA action that
prompted BIA’s intervention); Pueblo de San ldefonso v. Acting Southwest Regional Divector,
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54 IBTA 253 (2012) (vacating BIA recognition decision because there was no evident need
for Federal action); Phillip Del Rosa v. Acting Pacific Regional Divector, 51 IBIA 317 (2010)

(same).”

11. Were There Separate Pending Matters That Required or Warranted BIA Action
Which, in Turn, Required a Determination on the Tribal Dispute?

A Pending Memorandum of Understanding with DIIS

The Regional Director and Interested Parties contend that even if BIA has no stand-
alone obligation to ensure that the tribal dispute does not render the Nation unable to
function, there were three separate matters that required BIA action at the time the
Decision was issued, which in turn required the Regional Director to address the tribal
dispute on the merits. The first such matter relied upon is a pending Memorandum of
Understanding (MOU)) that apparently had been negotiated by Halftown, purportedly on
behalf of and as authorized by the Nation, and DHS, relating to the Western Hemisphere
Travel Initiative concerning entry into and departure from the United States. In a letter to
the Jacobs faction in 2008, DHS indicated that it would rely on BIA to determine points of
contact for Federally recognized tribes, and that DHS follows guidelines set by BIA when
addressing Federally recognized tribal entitics. See Interested Partics Supplemental Brief,
Sept. 24, 2012, Ex. F. According to Interested Parties and the Regional Director, because
DHS was relying on BIA to determine whether Halftown was authorized to represent the
Nation, the Regional Director was justified i issuing the Decision.

We initially note that the DHS correspondence was not addressed to the Regional
Director, nor was it in the form of a request to BIA. It is not part of the Regional
Director’s administrative record for the Decision, meaning that it was not utilized by the

7 The Regional Director suggests that as long as the Decision is stayed by this appeal, “BIA
is required to continue to recognize a Cayuga council composed of [the Halftown faction
and Jacobs faction].” Appellee’s Supplemental Brief, Sept. 24, 2012, at 16. That is not the
case. If there is no scparate need for Federal action during the Nation’s tribal government
dispute, BIA is not required to recognize anyone as the Nation’s representative or any
composition of the Council, nor would it be appropriate for BIA to do so. See Cloverdale,
55 IBIA at 225-26 (vacating the portion of a BIA decision that otherwise (correctly)
declined to intervene in a tribal dispute but then stated that BIA “continues” to recognize
the council it had previously recognized). And if there is a separate need for Federal action,
which 1n tarn requires a recognition decision, it would be BIA’s responsibility to make a
decision about whom to recognize, setting forth its reasoning and justification, and
providing appeal rights to interested parties.
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Regional Director in issuing the Decision. See 43 CER. § 4.335 (BIA’ record
certification).® But even if DHS’ correspondence to the Jacobs faction had been
considered by the Regional Director, it could not have served as the necessary justification
for issuing the Decision.

In the correspondence to the Regional Director leading up to the Decision, the
Halftown faction expressly informed the Regional Director that due to the tribal
governance dispute, the Nation—i.e., Halftown, with whom DHS apparently had been
negotiating—had decided to postpone signing an MOU. The Regional Director relies on
this “indefinite[] postpone[ment}” of the MOU signing as “signaling that the Appellants
viewed | BIA’s| decision as bearing upon™ which party to this appeal DHS would work
with. Appellee’s Supplemental Brief, Sept. 24, 2012, at 13. That may well be the case.

But whether intended or not by Appellants, their willingness to effectively table further
proceedings with DHS while the dispute remained unresolved served, if anything, to »emove
this as a possible justification for BIA intervention and issuance of a decision.”

Morcover, as we held in Altuvas, BIA does not have some independent duty to serve
as the arbiter for trbal disputes for the convenience of other agencies or third parties.
54 IBIA at 143-44. Thus, while the emergence of the present dispute possibly could have
served as a reason for the Regional Director to advise DIIS of the existence of the dispute,
the pendency of a proposed MOU—Dby then tabled by Halftown—could hardly serve as a
separate matter requiring BIA action and necessitating BIA’s intervention in the dispute.

B. Land-Into-Trust Application and Interested Parties’ Stay Request

The Regional Director and Interested Parties also contend that the Regional
Director and the Assistant Secretary had pending before them, at the time the Decision
issued, a request from Interested Parties to stay consideration of the land-into-trust
application submitted by Halfrown. They argue that resolution of the stay request—an

® Nor did the Regional Director refer to the pending MOTU with DHS in his affidavit to
support making the Decision effective immediately. See Motion of Appellee to Make
Decision Effective Immediately, Oct. 26, 2011, Ex. A (Affidavit of Franklin Keel).

? To the extent Interested Parties and the Regional Director contend that a requirement for
BIA action was triggered by DHS’s need to determine whether Halftown was authorized o
speak for the Cayuga Nation, it is unclear why the Regional Director would have waited
until 2011 to act, when the Jacobs faction had been contending for some time that under
the Council as recognized for purposes of the Regional Director’s 2006 decision, Halftown

lacked such authority in the absence of a consensus decision by the entire 6-member
Council.
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apparent reference to the correspondence in 2008 and 2010 from the Jacobs faction to the
Regional Director, see supra at 173-74—required the Regional Director to determine if the
trust application had been submitted by the legitimate representatives of the Nation, ™

But the land-into-trust application was not pending before the Regional Director
when he issued the Decision. See supra at 174 (Regional Director transmitted the land-
into-trust application to the Assistant Secretary on May 4, 2011). Thus a request for the
Department to stay consideration of the application could not serve as the separate matter
that required action &y the Regional Divector. The Regional Director argues that because the
matter was briefed to him, and has now been bricfed to the Board, administrative efticiency
would be well served by a decision on the merits. That misses the point. Neither the
Regional Director nor the Board serve as general arbiters of disputes that may be implicated
in matters that are pending before other Departmental officials. When the Regional
Director transmitted the land-into-trust application to the Assistant Secretary for
consideration, any request to stay consideration was for the Assistant Secretary, not the
Regional Director, to decide.

C. ISDA Contract Administration and Funding

The final argument made by the Regional Director and Interested Parties is that the
administration and funding of an existing ISIDA contract between BIA and the Nation
required BIA to issue a decision on the composition of the Council and the designation of
the Nation’s representatives. In some cases, an ISDA contract may have action-triggering
events that do indeed require BIA to address an internal tribal dispute and to make a tribal
leadership determination in order to take some ISDA action. But in other cases, even a
tribal governance dispute involving a purported change in tribal leadership does not
necessarily directly and immediately affect the administration of an ISDA contract, nor
require BIA to address the dispute. As the Board recognized in Coyote Valley, not all
interaction between BIA and a tribe regarding the administration of an ISDA contract
requires a determination of the tribe’s political leadership. 54 TBTA ar 326 n.12. In that
case, we recognized that “ISDA may require BIA to act on a request for approval of an
ISDA document from a tribe,” but we found that the regional director mn that case “did not
produce or identify any such request as the foundation to justify issuance of the decisions.”
Id. at 327.

1" Interested Parties suggest that they reiterated the stay request in a June 16, 2011,
meeting, but it appears that their request at that time was directed to the Halfrown faction
in the context of exploring medration. No reiteration of the request appears to have been
directed to the Regional Director.
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Similarly, in the present case, the Regional Director has not produced or identified
any ISDA document that had been presented to him, either by Halftown or LeRoy, or by
Jacobs or George as the newly-designated representatives, that required BIA action.

Instead, Interested Parties {and the Regional Director) would have us simply assume that
the administration and funding of the Nation’s contract required a Federal recognition
decision because in the absence of a decision, Federal funds would improperly be “disbursed
to an individual who is no longer the Nation][‘s] representative,” and contract money would
continue to be used to pay the salary of LeRoy, who is “nominally employed” by the
Natijon but who allegedly has refused to follow direction from the Interested Parties and the
newly constituted Council. Interested Parties’ Response to Appellants® Supplemental Bricf,
Oct. 15, 2012, at 6; Interested Parties” Supplemental Brief, Sept. 24, 2012, at 12-13. But
as Appellants point out, Interested Parties concede that TeRoy remains employed by the
Tribe. Resolution 11-001 does not purport to relieve LeRoy of her position, or mstruct
BIA to no longer accept her as having any authority or role in relation to obtaining the
Nation’s funding under the contract. Nor 1s there any documentation in the record to show
what Halftown’s role 1s in the ongoing administration of the contract, or that a request was
submitted to BIA to amend the contract in a way that would change any role he may have.

ISDA contracts are predicated on a government-to-government relationship, and on
BIA’s statutory obligation to contract certain programs and functions to tribes, if requested
to do so. But once an ISDA contract is executed, the rights and obligations of the parties
are governed by the contract, and changes to the contractual relationship are not to be taken
lightly or informally. Funds arc directed according to the terms of the contract. If a change
in the designated tribal representative on an existing contract is to be made, it is for the
tribe, not BIA to inidate the requiest for change. No such request is incorporated in
Resolution 11-001. And unless the change in the designated tribal representative has some
actual practical effect on administration of the contract, ¢.g., to change the authority for
requesting drawdowns or to change where such drawdowns are to be directed, it still may
not require BIA to intrude in the internal affairs of the tribe by addressing a tribal dispute.

Of course, a tribal request to renew a contract requires tribal authorization, which in
turn may require BIA to determine the composition of the Council and whether the
individual submitting the proposal was authorized to do so by the Council. But no such
proposed contract request was pending when the Regional Director issued the Decision.

Instead of waiting for an ISDA matter to arise that required BIA action, and which
may (or may not) have required a determination on the tribal governance dispute, the
Regional Director acted in anticipation that ISDA funding might becomse an issue. But in so
doing, the Regional Director intruded nto the tribal dispute and undermined the right and

58 IBTA 184



Case 5:14-cv-01317-DNH-ATB Document 32-2 Filed 12/01/14 Page 17 of 18

responsibility of the tribe to have the maximum opportunity to resolve the dispute by itself.
See Cloverdale, 55 1BIA at 225.'

We note that over a year after the Decision was issued, and while this appeal was
pending, LeRoy apparently submitted a new proposal to BIA for a 3-year Community
Services Program ISDA contract, which purportedly was authorized by a duly enacted
resolution of the Council. See Interested Parties’ Supplemental Brief, Sept. 24, 2012, Ex A.
As Appellants correctly argue, that post-decisional submission could not serve as the
justification for the Regional Director to have issued the Decision. See Cloverdale, 55 TBTA
at 224 (“Appellants’ post-decisional request cannot serve as the predicate to cither require or
justify an earlier decision by BIA on the internal tribal dispute.™); San Hdefonso, 54 IBIA at
259 (“The cornerstone of any decision by BIA to recognize a tribal government should be a
present Federal need to do so, not an anticipated need at a future date.”). Instead, it could
at best serve as justification for a future decision.”

' In reaching this conclusion, we are only recognizing that when the Decision was issued,
there was a continuing dispute between the factions. We express no opinion, of course, on
Interested Parties’ argument that as a matter of Cayuga law and tradition, the clan mothers’
action to remove a scatwarmer from the Council is final and thus the dispute has been
resolved as a matter of tribal law. That argument, of course, goes to the underlying merits
of the dispute as presented to BIA for a decision.

"> No party has informed the Board what happened to LeRoy’s submission.  Appellants
assext that a decision by BIA to approve or deny the applicarion submitted by LeRoy would
not necessitate a decision regarding the Nation’s leadership, but it is not at all clear why that
would be the case for an ISDA proposal based on purported authorization and action by
the Council. At a minimum, in light of the tribal dispute, action on the proposal
presumably would require a decision that incladed appeal rights, with proper notice to all
interested parties.

And even if, as the Halftown faction contends, the Council composition did not change in
2011, it would not follow that the Regional Director could accept the submission without
possibly needing to address the tribal dispute, in light of the governance structure of the
Nation. See George, 49 IBIA at 187 (Regional Director has discretion to decide whether
and what form of verification may be appropriate to show Council approval of Halftown’s
action); see also Bucktooth v. Acting Eastern Aven Divector, 29 IBIA 144, 151 (1996) (“BIA
has the right to require proof of the validity of Council enactments relevant to the
government-to-government refationship whenever there is a question as to the validity of
those enactments.”). Absent proper grounds for declination, Indian tribes have a statutory
right to enter into ISDA contracts, but they are not required to choose to do so. Nothing
in Goodfirce prohibits a tribe from letting its own authorization for a contract lapse, even if

(continued...)
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Conclusion

We conclude that by issuing the Decision when there was no separate matter that
was pending that required or warranted BIA action, and which in turn would have
necessitated a determination on the tribal dispute, the Regional Director impermissibly
infringed on the sovereign rights of the Nation by intruding into tribal affairs. In vacating
the Decision, we make no assumptions about the willingness or the ability of the tribal
parties to resolve the dispute among themselves, although the pendency and disposition of
this appeal has provided and will provide them additional time to do so without Federal
interference. And if it becomes necessary for the Regional Director to issue a new decision,
when a separate matter presents itself for BIA action that would implicate the tribal dispute,
the Regional Director will have the benefit of, and may respond as nccessary to, the parties’
arguments on the merits as set forth in briefs in this appeal and in any supplemental
submisstons to the Regional Director.

Thercfore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.E.R. § 4.1, the Board vacates the Decision.

I concur:
// original signed //original signed
Steven K. Linscheid Thomas A. Blaser
Chief Administrative Judge Administrative Judge

(...continued)

to do so results in a contractual hiats. BIA cannot supply the necessary authorization from
a tribe if such authorizaton does not exist as a matter of tribal Law.
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National Indian Gaming Commission

" AbowtUs  RepionulOffices  Tribal Oats  Laws & Renifatior

Chairwoman Bonnie Akaka-Smith
Pyramid Lake Paiute Tribe

PO Box 256

Nixon, NV 89424

Attorney General Brian Sandoval
State of Nevada _

Office of the Attorney General
Gaming Division

3476 Executive Pointe Way, Suite 13
Carson City, NV 89706

Re: Gaming on fee land at Pyramid Lake Paiute Indian Reservation

Dear Chairwoman Akaka-Smith and Attorney General Sandoval:

The NIGC Office of General Counsel (OGC) has received requests from both of you
for an opinion on whether gaming conducted on fee lands within the exterior
boundaries of the Tribe's reservation is Indian gaming under the IGRA, It is our

understanding that a family by the name of Crosby owns fee Iandﬂ‘1 within the
reservation and operates a small gambling operation, the Crosby Lodge, with
approximatety 15 slot machines. The Tribe licenses the gaming and collects fees both
quarterly and annually. The Tribe and the State of Nevada have a Class Il Gaming
Compact set to expire on January 6, 2006. The Crosby Lodge is the only gaming
activity on the Tribe’s reservation.

We have evaluated the history of the Tribe's reservation and stalutory language of
IGRA, and we conclude that the land owned by the Crosby family is indian lands and
that the gaming is Indian gaming under IGRA.

Background

The existence of fee lands within the Tribe’s Reservation is the result of the land’s
history. The Tribe first had official contact with non-Indian settlers in January of 1844.
Historical journal entries and reports indicate non-Indian contact as early as 1827 in
the Humboldt River Basin. The U.S. General Land Office (Utah Termritory) set aside
land for the benefit of the Tribe on December 8, 1859. This land was withdrawn from
the public domain for the preservation of the livelihood of the Tribe. From 1861
through 1885, a number of non-Indian white settlers encroached and settled on these
lands. Some of the best lands were inhabited by squatters who. believed it was their
right to seitle on the Tribe's lands.

In 1868, the Central Pacific Railroad was completed, a portion of which ran through
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the Tribe's reservation. The raliroad company established a rail station at the Big
Bend of the Truckee River and later founded the present-day town of Wadsworth. The
raflroad company acquired rights-of-way for its tall course across fee lands in the
southern part of the Tribe’s reservation.

Since the early 1860s the Indian Agent of the Utah Territory had tried unsuccessfully
o evict the non-Indians who were trespassing on the land reserved for the Tribe. In
1874, President Ulysses Grant issued an Executive Order confirming the
establishment of the Tribe's reservation. The Order confirns the date of the
reservation’s establishment as December 8, 1859.

In 1918, lawsuits were filed against the non-Indian settlers who were considerad fo be

trespassing on the Tribe's reservation. The 68t U.S. Congress enacted, “A bill for the
relief of settlers and town-site occupants of certain lands in the Pyramid Lake Indian
Reservation, Nevada.” The Act provided for the sale of any land that had been settled
upon or occupied for at least twenty-one (21) years. Seftlers would pay $1.25 per acre
and in return be granted certain lands in fee simple status.

By 1935, many settlers had become delinquent on their land payments to the U.S.
government. in a pair of related decisions, the Ninth Circuit Court of Appeals upheld
the United States’ efforts to eject these non-Indians from the reservation and awarded
possession of the land back to the Tribe. See U.S. v. Garaventa Land & Livestock,

Co., 129 F.2d 216 (9" Cir. 1942); U.S. v. Depoafi, 139 F.2d 225 (9! Cir. 1943). The

Supreme Court denied certiorari in 1944. Depoali v. U.S., 321 U.S. 796 (1944). In

1951, the non-Indian white residents began vacating the lands. By 19586, the lands

were assigned to the Tribe's members. Today, less than one percent (1%) of the
. Tribe's reservation lands remains in fee status.

Applicable Law

IGRA explicitly defines “Indian lands” as follows:

(A) all lands within the limits of any Indian reservation; and
(B) any lands title to which is either held in trust by the United States for the benef

tribe or individual subject to restriction by the United States against alienation
power.

25 U.S.C. § 2703(4).

NIGC regulations further clarify the Indian lands definition, providing that:

Indian lands means:
(a) Land within the limits of an Indian reservation; or

(b) Land over which an Indian tribe exercises governmental power and that is
either -- :

(1) Held in trust by the United States for the benefit of any Indian trib
individual; or

(2) Held by an Indian tribe or individual subject to restriction by the
United States against alienation.

http://www nigc.gov/nige/documents/land/pyramidlakepauite. jsp 9/27/2005
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25 C.F.R. § 502.12. Generally, iands that do not qualify as indian lands under IGRA
are subject to state gambling laws. See National Indian Gaming Commission:
Definitions Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382, 12388
(1992).

Further, IGRA gives fribes the exclusive right to regulate gaming on Indian lands,
specifically providing that:

Indian tribes have the exclusive right fo regulate gaming activity on Indian lan
prohibited by Federal law and is conducted within a State which does not, as
such gaming activity.

25 U.S.C. § 2701 (5). IGRA further clarifies the jurisdiction of Tribes as to the different
class of gaming stating that:

(1) Class | gaming on Indian lands is within the exclusive jurisdiction of the In
the provisions of this chapter.

(2) Any class Il gaming on Indian lands shall continue to be within the jurisdic!
subject to the provisions of this chapter.

25 U.S.C. § 2710(a){1)(2). The requirements for Class Il gaming likewise state:

(1) Class Ill gaming activities shall be lawful on Indian lands only if such activ
(A) authorized by an ordinance or resolution that
{i) is adopted by the governing body of the Indian tribe having juri:
( )conducted in conformance with a Tribal-State compact entered int
paragraph
(3) that is in effect.

25 U.S.C. § 2710(d)(1)(AXC).

Analysis

OGC recently revised its analytic approach to Indian lands within reservation
boundaries. (See Indian lands opinion letter to Judith Kammins Albeitz, Esq. from
Penn¥ J. Coleman, Acting General Counsel, Dated June 30, 2005 .[gl The analysis
used through the past few years included a two-part determination whenever an Indian
lands questions was raised — OGC looked first to determine whether the lands
constituted Indian lands; OGC then locked to whether the tribe exercised jurisdiction
over those lands. This two-part analysis was driven by the outcome in Kansas v.
United Stafes, 86 F. Supp. 2d 1084 (D. Kan. 2000), affd 249 F.3d 1213 (10t Cir.
2001)(Miami Ilif). That Court held the NIGC’s failure fo focus on the threshold question
of whether the tribe possessed jurisdiction over a tract of land rendered the ultimate
conclusion arbitrary and capricious. /d. Despite this holding, the NIGC has concluded
that, in some instances I{GRA’s preemptive effect negates the need for a complete
jurisdictional analysis. IGRA specifically defines Indian lands as any “[lJands within the
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limits of an Indian Reservation.” This finding is a prerequisite for a tribe fo lawfully
conduct gaming under IGRA. IGRA gives tribes the exclusive right to regulate gaming
on Indian lands if the Indian lands in guestion are within “such tribe’s jurisdiction.” A
tribe is presumed to have jurisdiction over its own reservation. Therefore, if the
gaming is to occur within a tribe’s reservation, under IGRA, we can presume that
jurisdiction exists. (See Letter to Judith Kammins Albeitz, Esq. at page 6).

* The particular question at issue here is whether the non-Indian owned fee land, which
is within the exterior boundaries of the Pyramid Lake reservation, falls within the
“limits” of the reservation and meels the definition of Indian lands under IGRA, 25
U.S.C. § 2703(4)A), and NIGC's regulations, 25 C.F.R. §502.12(a). Case law
supports the view that “all iand within the limits of any Indian reservation™ as used in
the Indian country statute, 18 U.5.C. § 1151(a) means all lands — including fee lands -
within the boundaries of a reservation. “Indian country” as defined at 18 U.8.C. § 1151
(a), means “all land within the limits of any Indian reservation under the jurisdiction of
the United States Govemment, notwithstanding the -issuance of any patent, and,
including rights-of-way running through the reservation.” Solem v. Bartleff, 465 U.S.
463, 468 (1984) (Emphasis added); see also Cify of Timber Lake v. Cheyenne River
Sioux Tribe, 10 F.3d 554, 557 (8th Cir. 1993) ([Tlhe general definition of Indian
country in § 1151 ... includes all fee lands within reservations.”) The IGRA definition
of “Indian lands” in 25 U.S.C.

§ 2703{4)(A) is identical to the highlighted language in 18 U.5.C. § 1151(a). Because
the pertinent language in both statutes is identical, these cases support the notion that
“all land within the limits of any indian reservation” as used in IGRA means lands
within the boundaries of a reservation. We therefore conclude that the land at issue
falls within the “limits” of the Tribe’s reservation and meets the definition of Indian
iands under IGRA and NIGC regulations.

This conclusion is consistent with our recent opinion regarding gaming on fee land at
the White Earth Reservation in Minnesota (see Memorandum to NIGC Acting General
Counsel Re: Tribal jurisdiction over gaming on fee land at White Earth Reservation,
dated March 14, 2005) and with our Buena Vista opinion regarding gaming on fee
land. In our White Earth opinion, we determined that the State of Minnesota lacked
jurisdiction over gaming on the White Earth Reservation because the gaming took
place within the exterior boundaries of the reservation; the gaming was therefore
indian gaming under IGRA, which pre-empts state jurisdiction. As the White Earth
Band was undisputedly the only tribe exercising jurisdiction over the land at White

- Earth, that Tribe met IGRA’s requirement that it be the tribe with jurisdiction over the
Indian lands at issue. in our Buena Vista opinion, we similarly held that the fee land
within the exterior boundaries of the Buena Vista Rancheria fell within the “limits” of
the reservation and met the definition of Indian lands under the IGRA, 25 U.S.C. §
2703(4)(A), and NIGC’s regulations, 25 C.F.R. §502.12(a).

We note that IGRA’s jurisdiction is not limited to gaming conducted by tribal entities or
members. Rather, IGRA’s jurisdiction runs with the iand and allows gaming, even by
non-tribal entities, that is conducted on Indian lands. 25 U.S.C. § 2710(b)(4)}A) (*A
tribal ordinance or resolution may provide for the licensing or regulation of class Il
gaming activities owned by any person or entity other than the Indian tribe and
conducted on Indian lands, only if the tribal licensing requirements include the
requirements described [below]...and are at least as restrictive as those established
by State law....”). Gaming by non-ribal entites must meet certain reguirements,
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however, for example, that 60 percent of the proceeds go to the tribe. See 25 U.S.C. §
2710(b)(4)(B). These same reqguirements apply to class Ill gaming. See 25 U.S.C.
§2710{d){1)(A)().

Because |GRA’s applicability is determined by the character of the land on which
gaming is conducted rather than by who is conducting the gaming, we note that the
situation at hand is not govemned by the line of cases analyzing whether tribes have
jurisdiction over non-members on non-indian owned fee land within the reservation.
The primary case in this line of cases is Montana v. Unifed Stfates, 450 U.S. 544
(1981), Montana and its progeny stand for the proposition that “...the inherent
sovereign powers of an Indian tribe do not extend to the activities of nonmembers of
the tribe. Montana, 450 U.S. at 565. See also Brendale v. Confederate Tribe and
Bands of the Yakima Indian Nation, 492 U.S. 408 (1989}, Sirate v. A-1 Contractors,
520 U.S. 438, 445 (1997) (reaffirming Monfanaanalysis in questions of tribal

adjudicatory authority).ﬁlBecause Congress has made IGRA’s application dependent
upon whether the gaming is conducted on Indian iands, not upon whether the gaming
is conducted by Indian or non-indian people, we need not ‘engage in a jurisdiction
analysis under Monfana.

We do, however, need to evaluate jurisdiction in the sense that we need to determine
whether the Pyramid Lake Tribe is the tribe that exercises jurisdiction over the land at
Pyramid Lake. IGRA states that a tribe may engage in Class il gaming “on Indian
lands within such tribe’s jurisdiction” if, among other things, the tribe has an ordinance
approved by NIGC's Chairman. 25 U.S.C. §2710(b)}1). The requirements for
conducting Class 1l gaming likewise state: “Class Ilf gaming activities shall be lawful
on Indian lands only if such activities are (A) authorized by an ordinance or resolution
that {i) is adopted by the goveming body of the Indian tribe having jurisdiction over
such lands....” 25 U.5.C. §2710(d)(1).

The context of IGRA’s prescriptions as to jurisdiction—that land be within “such tribe’s
jurisdiction” and ordinances adopted by “the Indian tribe having jurisdiction over such
lands"—indicates that Congress intended that gaming on any specific parcel of Indian
lands not be conducted by any Indian tibe, but only by the specific tribe or tribes with
jurisdiction over that land. See, e.g., Willlams v. Clark742 F.2d 549 (9”‘ Cir. 1984),
cert. denied sub nom. Elvrum v. Williams, 471 U.S. 1015 (1985)(Both Quileute and
Quinault tribes exercise jurisdiction over the Reservation, and either may be
considered the “tribe in which lands are located” for purposes of Indian Reorganization
Act § 4). Since the Pyramid Lake Tribe is undisputedly the cnly tribe exercising
Jurisdiction over the land at Pyramid Lake, the Tribe meets IGRA's requirements for
jurisdiction over the indian lands at issue.

The gaming at Pyramid is conducted within the limits of the reservation and is thus on
indian land.

Sincerely,

Penny J. Coleman
Acting General Counsel

ce: Brian Gunn and Kevin Wadzinski
Gardner Carton & Douglas

http://www nigc.gov/nige/documents/land/pyramidlakepauite jsp 9/27/2005
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[1] The legal description of the land is as follows: FRAC N1/2 of SE % of NE % of
Section 15, Township 24N, Range 21E. The address is 30605 Sufcliffe Drive, Reno,
Nevada, 89510.

2

= This Indian lands opinion addressed the question whether fee land within the
exterior boundaries of the Buena Vista Rancheria qualifies as reservation land and
therefore as Indian land upon which the Rancheria may game. We concluded that it
does.

= The Montana court acknowledged that “Indian tribes retain inherent sovereign power to exercise
some forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee
lands” (Montana at 565), it established two important exceptions to its general rule that junisdiction
does not extend to nonmembers. The first exception is for nonmembers who have certain
agreements with a tribe; the second is for activities by nonmembers that threaten a tribe’s well-
being:

A tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who
enter consensual relationships with the tribe or members, through commercial dealing, comtracts,
leases, or other amangements [cites omitted]. A tribe may also retain inherent power to exercise
civil authority over the conduct of noo-Indians on fee lands within its reservation when that conduct
threatens or has some direct effect on the political integrity, the economic security, or the health or
welfare of the fribe [eraphases added].

450 U.S. at 565-566; cited with approval Atkinson Trading Co. v. Shirley, 532 U.S. 645, 651
(2001).

Were a Montana analysis necessary, we would find that the Tribe has jurisdiction. The gaming
conducted on fee land within the Pyramid Lake reservation meets this exception by virtue of the
agreement between the Tribe and the Cosby family for gaming fees and slot machine taxes the tribe
collects from the gaming operated by the Crosby family. (These fees and taxes represents the
specific kind of consensual economic agreement between non-members and a Tribe that the
Montana Court upheld: a “tribe may regulate, through taxation, licensing, or other means, the
activities of nonmembers. ..through commercial dealing, contracts, leases, or other arangements.”

http://www.nige.gov/nige/documents/land/pyramidlakepauite.jsp ' 9/27/2005
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MEMORANDUM

TO: Tracie Stevens, Chairwoman
FROM: Lawrence S. Roberts, General Counsel ﬁxil

Dawn Si_t_zrde-\.rant Baum, Staff Attmﬁé-}-f %

DATE: July 18,2011

£
ipation & Enforcement /ahﬁ‘?‘

RE: United Keetoowsh Band of Cherokec Indians;
Gaming site in Tahlequah, Oklahoma

This memorandum concludes a legal review of whether a gaming facility owned.
and operated by the United Keetoowah Band of Cherokee Indians in Oklahoma {(“United
Kectoowah Band” or “UKB”) is on Indian lands as defined by the Indian Gaming
Regulatory Act (“IGRA™) and National Indian Gaming Commission (“NIGC”)
regulations. This matter was remanded to the NIGC for review by the federal district
courtin United Keetoowah Band of Cherokee Indians.in Okla. v. Oklahoma, No, (4-340,
2006 U.S. Dist. LEXIS 97268 (E.D. Okla. Jan. 26, 2006).

The gaming facility once was calted Keetoowah Bingo but is now called the
Keetoowah Cherokee Casino. See http:/fwww kectoowahgaming.com/. The gaming
facility is located at 2450 South Muskogee Avenue in Tahlequah, Oklahoma (“the
Gaming Site”).

As explained below; it is' our opinion that the Gaming Site does not qualify as
Indian lands under IGRA. Therefore, the NIGC does not have jurisdiction to regulate the
‘paming activities that take place there. The Department of the Interior (“DOTI), Gffice of
the Solicitor, concurs with this opinion.
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1. Procedural Background

In September 2000, the General Counsel of the NIGC wrote an Indian Tands
opinion concerning the Gaming Site. Letter from Kevin K. Washburn, NIGC General
Counsel, to Jim Henson, UKB C_,hlef (Sept. 29, 2000) (“the September 2000 Letter™).

Mr. Washbun concluded that the UKB’s gaming activity is not subject to IGRA because
the UKB lacked the requisite legal jurisdiction aver the Gaming Site for it fo qualify as
Indian lands. Id at 4-6. The UKB ch'iiienged the September 2000 Letter in federal
district court.” The district court found that because the NIGC “took definite action” to
stop egulating the UKB’s gaming operation in accordance with the conclusion in the
Septetnber 2000 Letter, the September 2000 Letter constituted a reviewable final agency
action. United Keetoowah Band, No. (042340 at 7:n.4, 10.

The district court set aside the September 2000 Letter as arbifrary anid‘-'cap.riéi(_ms
underthe Administrative Procedures Act because the NIGC failed to consider important
aspects in reaching its conclusion. Jd. at 10-14. For example, the court determined that
when the NIGC has exercised some sort of regulation over a site for some time, the
Indian fands determination must go heyond the basic analysis to include considerationof
the facts surrounding the past regulaiion, Jd. at 12. The court concluded that the
administrative record supporting the September 2000 Letter lacked information relating
{0 the early regulation of the gaming site by the NIGC. Further, the September 2000
Letter failed to give any explanation as to the past regulation of the UKB’s gaming
activities, “including whether the NIGC ha(L i faet, prior to 2000, evermade any
detérmination that the [Gaming Site] Land was ‘Indian land” and if it had not; why the
NIGC made the decision to regulate Plaintiff's gaming on the land.” Id.

In setting aside the September 2000 Letter and remanding the matter to the NIGC,
the. court ordered the NIGC to-“investigate, compile a complete record and consider all
relevant factors before making ity final dciennmatmn of whether the [Gaming Site] Land
is *Indian land’ as that term is defined. by ‘IGRA. " Id, at 14.% According to the court’s
order, a complete administrative record in this case should contain, but not be limited to,
the following:

' "The NIGC’s position in that Jawsuit was——and continues to be-—that stand-alone legal opinions from the
NIGC’s Office of General Counsel are not agency actions at all, much less final agency actions subject to
jud:clal review under IGRA, 25 US.C-§2714, or the Administrative Procedures Act (“APA™), 5 U.S.C.

§ 704. See Miami Tribe of Okla. v, United States, 198 F; App’x 686, 689-91 (10th Cir. 2006); County of
Amador v. United States Dept. of the Interior; No. 07527, 2007 U.S. Dist. LEXIS 95715, at *10-18 (E.D.
Cal. Dec. 13, 2007); Citizens Against Casino Gambling i Erie County v, Kempthorme, 471 F. Supp. 2d
295, 327-28 {W.D.NY, 2007); Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193, 1201 (D. Ken. 2006);
Ck?}()ﬂﬂ&A!apﬁfM Geaming Comm'n v. United States; No. '04-1184, slip 6p. at'5- 9 {W I3 Okla. Dec, 4,
2006); Cheyenne~-Arapaho Gaming Comnr'n v. NIGC, 214 E. Supp. 24 1155, 1167~72 (N 2. Qkla. 2{)(}2}

" The United States and the State of Oklahoma appealed. (he district court’s order, The Umteé States did not
-pursue its appeal after a court-ordered mediation process failed to produce a setilement, but the State of
Olklahoma did. The Tenth Circuit dismissed the State’s appenl fur lack of jurisdictian, finding that the
remand order was not a final order subject 10 appeal. United Kevtoowalt Biand of Cherckee Indians in Okla,
v. United States, No. 06-7033 (101h.Cir: Sept. 6, 2007).
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e Dvidence indicating the status of the UKB trust application, id, at 113

» Documents and analysis regarding whether the gaming site is within the
boundaries of the “original Cherokee territory™ in Oklahoma, and if'so, evidence
as to whether the Cherokee Nation has been “consulted” regarding the UKB’s
trost application and the results of that consultation, id ;

« Dvidence regarding whether the UKB lias cxércised governmental power over the
gaming site, /d.;

¢ DBvidence shewing the exact natire and extent of federal regulation gver the
UKB’s gaming actmhcs that took place ¢ dumw the eatire period of such
regulation, id. at 1

+  Documentation of the UKBg tax paymeﬁis to the State if they were made, and if
not, documentation showing why they wcrc not paid, inchuding any collection
notices, id. at 12; and .

e  Documents showing whether the Gam_ing Site is the same property as the land at
issue 0 Buzzard v. Oklahoma Tax Compt i, 992 F.24 1073 (10th Cir. 1993), id.

Upon comnencing its review on remand, the NIGC provided notice to five
entities: (he United Keetoowah Band; the Cherokee Nation; the State of Oklahoma;
Cherokee County, Oklahoma; and the City of Tahlequah, Oklahoma. Letter from Penny
Coleman, NIGC Acting General Counsel, to patentially interested parties (Nov. 28,
2007). Specifically, the NIGC established a briefing schedule to allow the submittal and
exchange of opening memoranda, responses, and replies, all with supporting
documentation. Jd. That briefing schedule was twice exfended, first at the request of the
UKB and then the State of Oklahoma. Letters from J effrey Nelson, NIGC Senior
Attorney, to interested parties (Jan. 29, 2008; May 29, 2008). The NIGC received
opening, response, and reply briefs, all with supporting materials, from the United
Keetoowah Band, the Cherckee Nation, and the State of Oklahoma. Later, the NIGC
requested supplemental bricfing on whether the Gaming Site was “subject to restriction
by the United States against alicnation” as that phrase is used within IGRA”s definition of
Indian lands. Letter from Penny Colerman, NIGC Acting General Counsel, to interested
parties (July 31, 2009). The NIGC received supplemental briefs addressing this issue
from the UKB, thic Cherokee Nation, and the State of Oklahoma.

In addition, the NIGC reviewed its own files at both its headquarters and Tulsa
region offices, compiling all documents in its possession concerning the UKB’s Gaming
Site. Finally, the NIGC contacted the Bureau of Indian Affairs and obhmcd a copy of the
administrative record concerning the UKR’s trust application.

ILF a_s:ts
We have compiled and reviewed a thorough administrative record, including all

documents submitted duting the bricfing schedule and all other information in the
NIGO’s possession regarding the UKB’s Gaming Sife.
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A. Location of the Gaming Site

The Gaming Site is located at 2450 South Muskogee Avenue (U.S. Highway 62)
in the City of Tahlequah, Cherokee County, Oklahoma. The legal land description is:

A tract of land lying in and being a part of the S NEY% SE% SWik and a
part of the N¥2 SEY% SE¥ SW¥ of Section 4, Twp. 16 N, Rge. 22.E,
Cherokee County, Oklahoma, more parficularly described as follows, to-
wit: Beginning at a point 175.0 feet South of the North boundary and
131.0 feet East of the West boundary of said 8% NEY% SE¥ SWi4: thence
S 2°-56'"W, 159.8 feet; thence N 89° - 12 W, 24.8 feet; thenece S 3° - 30
W, 171.4 fect to a point 175.0.feet South of the North boundary of said

‘/z SEla SE¥ SW; thence § 89°'- 49° E, 384.32 feet to a point on the
West boundary of ULS, Highway No. 02; thence N 5° - 25 W, along the
West boundary of U.S. Highway No. 62, 332.0 feet; thence N §9°- 49" W,
309.55 feet to the Point of Begimming. Coptaining 2,63 acres.

Warranty Deed (Jan. 2, 1991); Memorandum from Tim Harper, NIGC Region
Director, to Rick Schiff, NIGC Deputy Chief of Staff; re United Keetoowah Land
Issue (May 1, 2000); UKB Opening Mem. at 36.

in addition to operating a gaming fauhty on the Gaming Site, the United
Keetoewah Band uses the parcel and contignous fracts” as a tribal complex, which
includes the tribal government headquarters, administrative offices, tribal tag office; trthal
court system, legal assistance office, tribal realty department, tribal law enforcement
~ oflice, tribal newspaper, public information office, and the tribal corumunity garden.
UKB Opening Mem. at 11, ex. 8 (Affidavit of Charles Locust (“Locust AfE™).

¥ The State has produced two additional deeds that conveved three small tracts to the UKB, State
Opening Mem. at 11, ex. 2, 3. Using satellite image and mapping software, we have detefmined
that these three smiall {racts are contignous to the Gaming Site. See Figure 1, below. Nothing in the
administrative record or ffom the collective kanowledge of the NIGC’s field seaff suggests thal the-
UKH js conducting gaming operations ou the three contiguous tracts. Mareover, it appears that the
United Keetoowah Band conveved the western contiguons tract to Wal-Mart about 15 years ago.
Warranty Deed from United Kéetoowsh BEnterpiises I, for and in behalf of United Keetoowah
Band of Cherokees in Oklaboma, 16 Wal-Mart Stores Ine. (Nov. 7, 1995). Therefore, the analysis
and conclusions in this mémorandum are limited to the 2.63-acre Gaming Site.
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Figure 1: Satellitc image of the UKB’s tribal. complex and vicinity in Tahlequah,
Oklahoma. ESRI ArcGIS online service: |

Therc is no dispute that the Gaming Site is Jocated within.the exterior boundaries
of the former Cherokee Reservation or “original Cherokee territory” in Oklahoina. UKB-
Opening Ment. at 11, ex. 11 (maps, Historical Atlas of Okla.); see also Cherokee
Nation’s Opening Meém. at 9-10. There is also no dispute that the Gaming Site was not
among the propertics that were at issue in Buzzard v. Okla. Tax Conim'n, 992.F.2d 1073
(10th Cir. 1993}, See UKB Opening Mem. at 12, ex. 12 (Okla. Tax Comm’n Response to
Plaintiff’s Suppleniental Brief, attaching property deeds al issué in Buzzard).

B. History of the Gaming Site

Al} of Chcrok‘ee Count'y, inciudin‘g the-quing Si%e 18 within the cxteri or
Treaty w1th the W Lstc,m Chcrokec 7 Stat. ‘%11 (M’iy 6 1828), and conﬁrmed in the
Iruaty of New Echota, 7 Stat, 478 (Dec. 29, 1835), which Jands were granted to the Tribe
in few simple. See generaily, Memorandum from M. Sharon Blackwell, DOI Field
Solicitor, to DOI Associate Solicitor, re Cherokee Nation of Oklahoma - Trust
Acquisition of 15.99 acres, City of Catoosa, Oklahoma, for Gaming Purposes (Sept. 21,
1993} (discussing Cherokee Natior Reservation with reference to attached maps).
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I 1902, Congress provided for the allotment of these lands, with cach Cherokee

citizen to receive an allotment in fee from the Cherokee Nation. 32 Stat. 716 (July 1,
1902). Each allotment was to include a smaller homestead parcel that was 1denhﬁed by a

separate homestead certificateand was fo be nontaxable and inalienable during the
lifetime of the allottee, but not exceeding 21 years from the date of the certificate of
aliotment. /d. § 13. Consequently, Department of Interior decisions and federal court
apImons refer *{G this'territory as a “former reservation.” See United Keetoowah Band of
Cherokee Indians v. Dfr@'cfor, Eastern Oklahoma Region, Burcay of Indian Affairs,
Dec,isiﬁn of the' Assistant S‘ecretary Indla:a Aff&ars (J'une 24 20(}9), Buzzard v.

In 1903, a Cherokee citizen named Albert Payne received a homestead certificate
tor 30 acres of land that inclided the future Gaming Site. Homestead Certificate to Albert
Payne (approved May 24, 1905). In 1908, Congréss chacted a statute that reirioved
certain restrictions on the allotmerits and homesteads held by Cherokee citizens. 35 Stat.
312 (May 27, 1908). Pertinent to this analysis, the statute pravided: “All lands, including
homesteads, of said allottees enrolled as mttnnax_ned, whites, as freedmen, and as mixed-
blood Indians having less than half Tndian blood inchiding minors shali be free fromall
Testrictions.” Jd. Albert Payne was recorded in the Dawes Rolls as a Cherokee citizen
(#14.,315) of % Indian blood. Index to the Final Rolls of Citizens and Freedmen. of the
Five Civilized Tribes in Indian Territory, Prepared by the Commuission and
Commissioner {o0-the Five Civilized Tribes and Approved by the Seeretary of the Interior
af 326 (March 4, 1907). Therefore, the 1908 statute removed all restrictions on the Payne
homestead allotment. Thrée months later, Payne conveyed his 30-acre allotment in fee
simple to a woman named Enund Rinks of Tahlequah. A general warranty deed was
recorded by-the Chérokee County Registér of Deeds: Géneral Warranty Deed between
‘Albert Payne and Emma Rinks (Aug. 24, 1908).

Frony 1908 to 1985, there were many conveyances of the fature Gaming Site. See
Memorandum: summarizing chain of title from Linda Anderson, Cherakee Nation
Paralegal, to Annette Jenkins, Cherokee Nation Director of Real Estate Services (Scpt.
20, 2000). By 1986, the property was owned by Lakeway Building Supply, an Oklahoma
corporation. On Junc 20, 1986, the UKB signed a contract for purchase of the property.
The contract gave the UKB immediate posscssion and use of the property with monthly
instaliments to be paid toward the ultimate purchase price. Contract for Deed between
Lakeway Building Supply Inc. and the United Keetoowah Band of Cherokes Indians of
Oklahoma (June 20, 1986). By warranty deed signed on November 30, 1990, and
recorded by the Cherokee County Clerk on January 2, 1991, the UKB obfained fee simple
title to the site. Warranty Deed (Jan. 2, 1991). Since then, Lhe UKHB has owned the
Gaming Site in fee simple.

The UKB pays annual real property taxes for the Gaming Sité to Cherokee
County. See Real Property Tax Invoices and Receipts between UKRB and Cherokee
County (2003-2004); Affidavit of Eriene Luper, Cherokee County Assessor (Oct, 7,
2005); UKB’s Response at 7 (“The Kectoowah Cherokees admits that it has paid ad



Case 5:14-cv-01317-DNH-ATB Document 32-4 Filed 12/01/14 Page 8 of 19

valoren: property taxes on the gaming property.”). Although it admits.fo paving real
property taxes, the UKB raises the fact that it Has ncver paid a tax to the State of
Oklahoma on the procseds of its gaming operations. UKB Opening Mem. at 11-12,.ex. 8
{Locust Aff)). The State counters that the Oklahoma Tax Code does not impose cither.a
sales tax or a use tax on the proceeds of casino operations. State’s Response at 4-5; ex.
24,

According to the UKB, it began to offer pnbiic bingo at the Gaming Site in 1986.
UKD Openiing Mem. at 2, 11, ex. § (Locust Aff. ) The first evidence of any contact
between the NIGC and the UKB comes from late 1991. The NIGC’s enabling legzslatmn
was enacted in 1988, but the three-member Commission was not fully scated until 1991.
In August of that year, the NIGC’s first promulgated regulation required all Class 11
gaming operations “within the jurisdiction of the Commission {to] begin sclf-
administering the provisions of these regunlations and [to] begin reporting and paying any
fees that are due o the Commission at the end of the third quarter of 1991 (Sept. 30).” 56
Fed. Reg. 40,702 (Aug. 15, 1991). Accordingly, the record contains references to an
annual fee payment remitted by the UKB to the NIGC by check dated December 2, 1991,
Sec Worksheet for Computing and Reporting Annual Fees Payable by Class II Gaming
Operations (*Revised 1990°%); sec also Letter from Anthony J. Hope, NIGC Chatrman, to
United Keetoowsh Bingo (June 22, 1992) (referencing prior UKB fee payment). This was
followed by regular quarterly fee Workshectq and payments made by the UKB to the
NIGC for a number of - years.

Thus it is evident that the NIGC became aware of, and began to regulate, the
UKB's gaming operation by virtue of the UK B's own action in remitting its first fee
payment to-the NIGC. No regulatory action on the part of the federal gevernment
identified which gaming operations were “within the jurisdiction of the Commission.”
Rather; each operation was to self-identify and send its own fee worksheets and payments
to the NIGC. That is exactly what happened with the UKB, and it was a reasonable
approach on the part of the new agency that each facility 1dentifying itself as being
“within the jurisdiction of the Commission” by complying with.the NIGC’s fee
‘regutation was in fact within the NIG(C’s jurisdiction, unless or until determined
otherwisc.

I 1993, Tim Harper, now the dircetor of NIGC's regional office in Tulsa; became
the first NIGC field representative in Oklahoma. Deposition of Tim Harper at 7-11, 140
(June 2, 2005). One of Mr. Harper’s first assignments was {¢ visit all of the Indian
gaming operations in his geographical area in order to obt&insome basic information
about the tribes and their gaming operations. /d, at 10-12, 23. For this purpese, NIGC
headquarters corpiled a list of tribes that Mr. Harper was to visit, and it included the
UKB. Jd. at 11. Around that same time, Mr. Herper informed headquarters staff that he
had heard or read about an issue concerning how the UKB Gaming Site might not be.on
Indian lands or within Indian country. /d. at 12- 1? 19-23. Nevertheless, Mr. Harper was
told by someone in the headquarters office fo go ahead and work with the UKB. /d. at 28-
31. Therefore, he conducted his nitial visit to the UKB Gaming Site and mief there with

* Wenote that 1986 was about five years before the NIGC became operational.
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tribal afficials, 74 at 23, He visited the UK at lcast a couple more times from 1993 to
1999, either at the UKIB’s request or to check on Lornpimnw issues. /d. at 40-41. See also
Affidavit of Tim Harper (Oct: 28, 2005) (Cherokee Nation Response ex. 22). We have
found no‘evidence that anyone at the NIGC made any specific determination during 1992
or 1993 that the Gaming Site was on Indian lands. Rather, consistent with the explasation
provided above, it appears that Mr. Harper was directed to treat the UK3's gaming
operation as being on Indian lands because the UKB had identified its gaming facility as’
within the NIGC’s jurisdiction.

In November 1994, the UKB submitted a'réquest to the NIGC to review and
approve a tiibal gmming ordinance. Harold Montean, then Chairman of the NIGC,
subsequently approved the UKB’s tribal gaming ordinance. Letter from Harold A.
Morntean, NIGC Chairman, to John Ross, UKD Chief (March 22, 1995). The gaming
ordinance contained no information about any specific site, and the NIGC Chairman was
careful to make clear that the ordinance approval was not tantamount to approval of
gaming getivitics on any particular site. As to the issue of Indian lands, the NIGC
Chairman wrote iny the approval letter:

It is important to note that the gaming ordmancu is.approved for gaming.
only on [ndian lands as defined in the IGRA. At the carrent time, it is the.
understanding of the NIGC that the Band does not have any lands that
meet that definition. Therefore, until such time as if is determined that the
Band holds Iands that meet the definition in the IGRA, the Band is not
authorized 6 conduct class IT or class 1T gaming.

Thank you for submiiting the ordinance of_the- Band for review and
approval. The NIGC staff and 1 lock forward to working with you and the
Band m implementing the IGRA once the Band acquires Indian lands.

Id

“This approval is the most defimtive finding made by the NIGC about the Indian
Jands status of the Gaming Site and the UKR’s authority to conduct gaming there. The
approval was an explicit finding by the NIGC Chairman in an agency action authorized
and made reviewable by statute, 25 U.S.C. §§ 27035(a)(3), 2714, and 1t set forth the
agency’s view that the UKB had no Indian lands. Until that changed, the UKB was not
authoerized to conduct Class 1l or Clags I gaming. 25 U.8.C. §§ 271001 B,
2710(d)(1)(A)(iii). The Chairman’s {inding was not appealed-to the fill Commission or to
a federal district coust. ,

However, it also was not followed—not by the UKB ér the NIGC. The record
shows that the UKB confinued to conduct gaming activities on the Garming Site and
continued to send fee payments to the NIGC. See, e.g., Quarterly Statement from United
Keetoowah Bingo (March 31, 1995); Quarterly Statemcnt from United Keetoowah Bingo
(June 30, 1995); Quarterly Statement from United Keetoowah Bingo (Sept. 30, 1995).
The NIGC continued to accept the UKB’s fee payments and wrote to the UK about
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them, ¢ven warning the UKB when a payment was late that the failure fo pay could result
1n a civil fine or be grounds for closure. See Letter frorm Philip N. Hogen, NIGC Vice
Chairinan, to-John Ross, UKB Chief (May 19, 1998); see also Letter from Cindy
Altimis, NIGC Administrative Officer, to CLff Turk, United Keetoowah Binge Manager
(May 17, 1993); Letter from Cindy Altimus, NIGC Compliance Coordinator, to Barbara
Turk, ‘United Keetoowah Bingo (Jan. 13, 1997). Additionally, there is ¢vidence indicating
that the UKB submitted annual mdepbnd ent audit reports to the NIGC as required by
NIGC regulations. Records of receipt for independent auditor reports for fiscal years
1995-1998 (transmitted by e=rvail dated Sept. 30, 2004). The NIGC tracked the UKB's
compliance with the various IGRA requiremients and included the UKB in the NIGCs
then-quarterly éompli;mce'mport to the Secretary of Interior under Public Law No. 104~

134 (1996). See, e.g., Excerpt of NIGC Compliance Report {"‘;i‘pf 30, 1996); Excerpt of
NIGC Compliance Report (Dcc 31, 1996); Excmpt of NIGC Compliance Report (March.
31, 1997),

NIGC field representatives continued to have contact with UKB officials
concerning IGRA and NIGC requirements, including, among other things, subimittal of
annual independent audit reports to the NIGC; obtaining fingerprints and completing
criminal-history checks of key employees-and primary management officials; and
conducting and subm]ttm g background investi vdtzom, for key employees and primary
management officials.”

In.carly 2000, the issue of the Gaming Site’s status arose again. NIGC Field
Investigator Marci Pate received an-anbnymous telephone call alleging that the UKB’s
gaming operation was hem&, managed without.an approved management contract and that

‘the Gaming Site was not lield iy irust, Seé Meniorandum from Marci Pate, NIGC Field
Investigator, to Tim Harper, NIGC Region Director, re Request for Status Determination
for United Keetoowah Band of Cherokees (Feb, 22, 2000). Ms. Pate then called the Jocal
BIA office and confitmed that thé Gaming Site was not in trust. J¢. Her memorandum
concluded by reguesting a formal determination concerning the status of lands on which
the UKB was conducting gaming. Id. In turn; Mr. Harper wrote a memorandum 10 the
NIGC’s Washington headquarters office requesting a forinal detérmination of the status
of the Tand prior to investigating the alleged violation of IGRA in order to “be clear that
our office has jurisdiction over gaming on this tract of land.” Mémorandum from Thn
Harper, NJGC Region Director, to Alan Fedman, NIGC Director of Enforcement, re
Determination of Indian Land - Oklahoma (March 14, 2000).

In April 2000; Mr. Harper was instructed ?’Io_obtain whatever information the local
BIA oﬁice-h_ad regarding the Gaming Site. E-mail from Richard Schift'to Tim Harper re

s bee Report from NiGC b:eid Represmiatu e Tim Harper re Gompliance Meeting (Sept. 24, 1998); Report
from NIGC Field Invesiigator Marci Pate re Liaison 7 Inttoduce new FE Marei Pate (July 16, 1999);
Memorandum from Marci Pate, NIGC Fiald Investigator, to Alan Fedmdn, NIGC Director of Enforcement
ré United Keetoowah Band of ‘Lher(}l\wb of Oklehoma Vohmtary Comp iance — Bvergreen (Nov. 29,
1999); NIGC Field Investigator's Site Visit Sumimary Report from Marci Palﬁ., NIGC Field Investigator, ré
Compliance - Investigative Reporis (Dec. 2, 1999} NIGC Field Investig ,g,dtar 3 Sife. Visii Summary Report
fromm Marcit Pate, NIGC Field Investigator, re Meeting chucsfcd by Tribe (Dec. 30, 1999}, see also NIGC
Record of Employec I‘mgfzrpnm Processing for UKB (May 11, 2000, through Dec. 11, 2000).
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United Keetoowah {(April 4, 2000). The e-mail indicated that the NIGC would write to
‘the UKR and seek its analysis on the issue and the NIGC’s Office of Gendral Counsel
then would be asked to write a lands opinion. The e<mail reiterated that © Qur approval {of
UKB's Gaming Ordinance] noted that they did not have Indian land and reminded thiem
that they had to have such land to engage in gaming.” Id,

NIGC’s General Counsel wrote: to the UKB and asked whether the Gaming Site
was on Indian lands under IGRA and the NIGC’s regulations. Letter from Kevin
Washburn, NIGC General Counsel, to Jim Henson UKB Chief; re Indiau lands inquiry
(May 25, 2000). The UKB replied with a letter providing the NIGC with a copy of the
license issued by the UKB 1o the Keetoowah Bingo facility and a 1ist of NIGC-approved
gaming ordinances obtained from the NIGC’s website, which included the UKB. Letter
from Jim Henson, UKB Chief, to Kevin Washburn, NIGC General Counsel, re NIGC
Lelter, 25 May 2000 (June 14, 2000). Od August 19,2000, the UKB submitted to-the
NIGC a copy-of an application to the DOI to have the Gaming Sife placed info trust.
Letter from G, William Rice, UKB Assistant Chief; to Kevin.Gover, DOI Assistant
Secretary — Indian Affairs, re Land Use Plan / Trust Request (Aug. £9 2000).

Subsequently, the NIGC’s General Counsel issued the September 2000 Letter
concluding that the Gaming Site 'was not Indian Jands under IGRA because the UKB did
not have thc requisite jurisdiction over the site and therefore that the NIGC also lacked
;umdwtlon On February 15, 2001, the UKB sent the NIGC a letter that made several
statements and legal arguments 1n support of the pmﬁmn that the Gaming Site qualifies.
as a “dependent Indian community” under 18 U.S.C. § 1151. Letter from Jimmie Lou
Whitekiller; UKB Tribal Secretary; to Kevin K. Washburn, NIGC General Counsel (Feb.
15, 2001). The letfer requested reconsideration of the September 2000 Letter. Id; see also
Notice to Whom It May Concern from Henry Dreadfulwater, UKEB Gaming Commission
Chaitman (Feb. 16, 2001). In February 2002, the UKB sent a lefter to the NIGC
Chairman requesting that he diréct NIGC staff to resume performance of their statutory
duties with regard to the UKB’s gaming facility. Leiter from Dallas Proctor, UKB Chief,
10 Montie Deer, NIGC Chairman {Feb. 25, 2002}, This letter contained a legal analysis
supporting the UKB’s position that the Gaming Site is Indian lands by virtue of being
restricted fee land within the UKB’s jurisdiction and over which the UKR exercised
governmental power. /d. :

The NIGC did not grant the UKB’s requests to reconsider, nor did it change its.
conclusion about its lack of jurisdiction. Se¢ Declaration of Penny J. Coleman; NIGC
Acting General Counsel (July 8; 2004). Since Scptembcr 2000 through the present, the
NIGCs contacts with the UKI3 have been very limited and have not dealt with the
regulation of the UKB’s ongoing gaming activities, For example, in April 2001, an:NIGC
field investigator visited the Gaming Site simply to confirm that the gaming famhiy had.
reopened. NIGC Field Investigator’s Site Visit Report re Confirm Gaming Activities
{(April 20,2001}, In November 2001, the same investigator met with UKB tribal officials
in order to discuss an overpayment of prior fees and a potential refund. NIGC Field
Investigator’s Site Visit Report (Nov. 19, 2001). During this meeting, the investigator
“emphasized that because it 1s the NIGC’s opinion the Tribe was not within the NIGC’s
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jurisdiction, [she] was unable to comment on the Tribe's gaming issues.” Jd. There is
evidence in the record that until 2002, the NIGC continued to assist the UKB obtain FBI
criminal history checks on its key employees and primary managemerit officials by
forwarding fingerprint cards from the UKB to the FBI and i turn sending the FBIL
crimninal history reports to the UKB—a service that the NIGC offers to'all gaming tribes.
See B-mail chain between Tim Harper, NIGC Region Director; Cindy Altimus, NIGC
Field Investigator; Marci Pate; NIGC Field Invéstigator; aid Sharon Stivers, NIGC
Administrative Assistant (July 30, 2002).. But this activity was in the nature of
administrative technical assistance rather than regulation; and in any case, it ceased
around July 2002,

On Aprit 12, 2006, the UKB submitted a new application to the BIA to have the
Gaming Site taken into trust. The United Kectoowah Band of Clieroket Indians in
Oklahoma, Land Into Trust Application on 2.03 Acre Parcel Located in Tahlequah,
Cherckee County, State of Oklalioma, For the Purpose of Gaming Under 25 U1.S.C.
§2719, Section 20 (April 12, 2006). On May 1, 2007, the BIA Regional Office wrote to
the Cherokee Nation, the State of Oklahoma, Cherokee County, and other branches of
state and local government in order to invile commerit on the proposed acquisition, Letier
from Jeanette Hanna, BIA Regional Director; to the Honorable Chadwick Smith,
Cherokee Nation Principal Chief (May 1, 2007); Letter from Jeanette Hanna, BIA
Regional Director, to. the Honorable Brad Henry, Governor of Oklahioma (May 1, 2007}
Letter from Jeanette Hanna, BIA Regional Director, to the Board of County
Commissioners, Cherokee County (May 1, 2007). The Cherokee Nation submitted a
response with exhibits. Lefter from Chad Smith, Cherokee Nation Principal Chief, and
Diane Hammons, Cherokée Nation Acting General Counsel, to Jeanette Hanna, BIA
Regional Director (received June 18, 2007). The UKB’s April 2006 Gaming Sit¢ trust
application remains pending with the Director of the BIA and the Assistant-Secretary of
Indian Affairs’ (AS-IA) Office of Indian Gaming.’

® In the contoxt of a LK trust application for a differcnt parcel in Cherokes County (the 76-acre
“Community Services Parcel™), the AS-1A disavowed the position that the Cherokee Nation has exclhisive
jurisdiciion over trust and restricted lands within the formey Cherokee reservation. United Keetoowah Band.
of Cherokee Indians v, Divector, Eastern Oklahoma Region, Burcau-of Indian 4 Afferirs, Decision of the-
Asbsistant Secretary - Indian Affairs (June 24, 2000); Subsequmﬁv the AS-1A igsued another decision’in
that matter withdrawing portions of the Juris 24, 2009 decision relating €0 the UKB as a suecessor in
interest to the historic Cherokee Natibn. United Keetoowah Band af Cizw okee Iidians v Direcior, Eastern
Oldahoma Region, Bureau of Indian Affairs, Decision of the Assistant Secretary— Indian Affairs (Sept. 10,
2010). But AS-1A'S recent decision specifically reaffirmed that part of the June 2009 decision régarding.
yhether a trust acquisition for the UKB: would create conflicting jurisdiction. fd The June 2009 decision
held that ‘{ljhe UKB would have cxclusive jurisdiction over land that the United States holds in trust for
the Bund." United Keetoowah Band of Cherokee Indians v. Director, Eastern Oklahoma Region, Bureau of
Indian Affairs, Decision of the Assistant Secretdry — Indian Affairs (June 24, 2009). On May 24, 2013, the
Bureau of Indiaf Affuirs; Acting Regional Director issued a dccmon to acquire 76 acres of fand into trust
for the United Kee{oowah Band. That 76 acrs parce] is not at issue here.

10
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IIL Legal Analysis

IGRA created the NIGC and vesled it with certain powers of regulatory oversight
and enforcement. See, e.g., 25 U.8.C. §§ 2706(!3}(1) {rnoniter Class Il gaming on Indian
lands); 2706 (b){jz} {m.spcc:i and examine all premises located on Indian lands on which
Class Il gaming is conducted); 2713 (levy civil fines and closure orders); 2717 (collect
NIGC fees from Class I or Class IIT activities regula‘fed by IGRA). Not surprisingly,
IGRA lmits the NIGC's authority to regulate gaming acfivities to those that take place on
Tndian Jands.” Consequently, the NIGC lacks jurisdiction over any such activities that
take place on lands that do not constitute “Indian lands.” IGRA defines Indian lands as:

(A) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for
ihe benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

25 U.8.C..§2703(4). The NIGC’s regulations clarify that definition, stating:

Indian lands means:
{a) Land within the Himits of an Indian reservation; or

{b} Land over which an Indian m‘bc exercises governmental power
and that 18 elther—

(1) Held in trust by the Umu,ci States for the benefit of ¢ fmy
indian tibe or individual; or

(2) Held by an Indian mbc; or individual subject to
réstriction by the United States against alienation.

25 C.F.R. § 502.12.
AL Indian Reservation

The UKB does not argue that it has a current reservation and the DOI has
confirmed that it docs not. See Letter from Martin Steinmetz,-Acting Field Solicitor, to
Kevin Washburn, NIGC General Coungel (Aug. 10, 2000). Ratber, the UKB argues that
the Gaming Site qualifies as Indian lands becaus¢ it is within the boundaries of the former
Cherokee Reservation. UKB Opening Mem. at 23-24 (“It is undisputed that the
Keetoowah Cherokee ganiing facility occupies fee land within the boundaries of the
former Cherokee Reservation.”); UKB Response Mem. at 30-32. The UKB argues that

7 Specifically, under IGRA, ani Indian tribe may engage iy Class H gaming only “on Indian lands within
such teibe’s jirisdiction.” 25 U.S.C. § 2710(b)(1). Similarly, IGRA states that “Class 11 gaming acfivities
shall be lawful on Indian fands only if such activifies are— (A) authorized by an ordinance or resolution
that=—-{1) is adopted by the governing body of the Indian mbc having jarisdiction over suchlands . ... 25

U.S.C, § 2710(dTH AN

11
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the NIGC has interpreted the term fndian reservation in IGRA to include former
reservations. To support this argument, the UKT relies on a NIGC memorandum
concerning the White Earth Reservation, characterizing that memorandum as an analysis
of gaming on fee land within the boundares of the “former” White Earth Reservation. 1d.
at 23. That memorandum, however; does not interpret Indian reservation to include
former reservations. See Memorandum from Cindy Shaw, NIGC Staff Attorney, to NIGC
Acting General Counsel (March 14, 2005) (“White Barth Memorandum’). Rather, the.
White Barth Memorandum concerns an existing reservation. It states that al though the
White Earth Rescrvation was diminished and subjected to allotment by an act of
Congress, the Reservation was not disestablished. 1d. at 3 (“The Nelson Act . .,
diminished the White Barth Reservation, . . . {But the] Minnesota Supremie Court held
that the remaining 32 of the original 36 townships on the reservation were not
disestablished.”), The term former reservation is nowhere used in the memorandum.

To the contrary, Indian reservation in 25 U § 2703(4) refers only 1o existing
federal Indian reservations. Cf Citizens Exposing Tr uz‘fz A’boul Casino v. Kempthorne,
492 F. 3d 460, 470-71 (ID.C. Cir. 2007) (IGRA refers only to federal, not state,
reservations). Interpreting the term to include former reservations would significantly
expand lands cligible for gaming. That Congress did not intend this interpretation is
supported by the ianguage of IGRA itself, which specifically distingnishes between
reservations existing on the date of IGRA’s enactment and former reservations in
Oklahoma. Compare 25 U.S.C. § 2719(b)(1) with id. § 2719(0Y2WA)E).

Furthermore, the DOI recently issued regulations defining the term reservation in
IGRA ss:

(1) Land set aside by the United States by final ratified treaty, agreement,
Execitive Order, Proclamation, Secretarial Order or Federal statute for the
tribe, notwithstanding the issvance of any patent;

(2) Land of Indian colonies and rancheriaés (including rancherias restored
by judicial action) set aside by the Unitcd;S'i'ates for the permanent
settlement of the Indians as its homeland;;:

(3) Land acquitred by the United States to érebrgzm.ize adult Indisns
pursuant 1o statute; or

(4) Land acquired by a tribe through a grant from a sovereign, including
puchblo Jands, which is subject to a Federal restriction against alienation.

25CF.R.§202.2

The regulations coutain a separate definition of former reservation, which is
defined to mean “lands in Oklahoma that are within the exterior boundaries of the last
reservation that was established by treaty, Executive Order, or Secretarial Order for an
Oklahoma tribe.” /4, These terms have distinet meanings o the context of both tribat
fands in Oklahoma and gaming on those lands under IGRA. In the present matter, the

12
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UKB’s lands encompassing the Gaming Site are not within the limits of an Indian
reservation within the meaning of IGRA.

B. Restricted Fee Land

If a site is not within an existing Indian reservation, it may still qualify as Indian
lands 1f 1t 15 trust or restricted fee land over which an Indian tribe exercises governmental
power, See 25 1U.8.C. § 2703(4)(B); 25 C.F.R. § 502.12(b). There is no, dispute that the
Garning Site is not held in trust. Instead, the UKB argues that the Gaming Site is
restricted fee land~—that it is “held by an Indian tribe . . . subject to restriction by the
United States against alienation and over which an Indian tribe exercises governmental
power.” 25 U.8.C. § 2703(4)B). There are three necessary elements for a parcef to
qualify as Indian lands under this provision: (1) it must be held by an Indian tribe; (2) it
must be subject to restriction by the United States against alienation; and (3) the Indian
tribe must exercise governmental power over it. The third element consists of two
requirements: {(a) the Indian tribe must have legal jurisdiction over the land; and (b} the
Indian tribe must actually exercise gavernmental power over it,

1. Indian Tribe

There is no dispute that the UKR is a federally recognized Indian tribe. See, e.g.,
Indian Entities Recognized and Fligible to Receive Services from the United States
Bureau of Indian Affairs, 73 Fed. Reg. 18,553, 18,556 (Apr. 4, 2008). Furthermore, the
deeds for the Gaming Site demonstrate that the lands are owned in fee by the UKB.
Therefore, the Gaming Site is held by.an Indian tribe.

2. Subject to Restriction by the United States Against Alienation

Under the second element, the lands must be “subject to restriction by the United
States against alienation . ., .7 25 U.8.C. § 2703(4)(B). The warranty decd for the
Gaming Site does not contain an express restriction against alienation. On its face, the
deed conveyed the land in fee simple from the prior owner, a building supply company,
to the UKB. See Warranty Deed (Jan. 2, 1991). The UKB argues that the land is subjcct
to restriction-through operation of two sepdrate sources—the Nonintercourse Act, 25
U.S.C. § 177, énd the UKB’s federal charter. See UKB Supplemental Brief (Sept. 28,
2009): Leiter from Dallas Proctor, UKB: Chief, to_Montle Deer, NIGC Chaiman (Feb.
25, 2002); Letter from William Rice, UKB Assistant Chief, for Jim Henson, UKB Chief,
to Bruce Babbitt, Secretary of Interior (undated; faxed to Montie Deer, NIGC Chairman,
on Sept. 8, 2600).

In the September 2000 Letter; the NIGC’s General Counsel stated that Buzzard
“unequivocally indicated” that lands purchased in'fee by UKB arc subject to a restraing
against alienation pursuantto 25 U.8.C. § 177 and by operation of the terms of the
UKB’s Secretarially approved corporate charter. The General Counsel also noted that
whetlér the Nonintercourse Act or the UKB’s charter create a restriction against
alienation “by the United States” sufficient to c,redte “Indian lands™ “is an cxceedingly



Case 5:14-cv-01317-DNH-ATB  Document 32-4 Filed 12/01/14 Page 16 of 19

difficult question,” but concluded that “we nced notreach this difficult question.”
‘%t;piembf,r 2000 Letter at 4. We agree with the former General Counsel” s approach
because, for the reasons set forth below, UKB lacks legal jurisdiction o exercise
governmenial power over the Gaming Site.

3. The Indian Tribe Must Have Jurisdiction and Exercise
Governmental Power Over the Land.

A site may qualify as Indian lands if it'is trust or restricted fee Jands over which
4n Indian tribe exercises povernmental power. See25 US.C. § 2703(4)(B); 25 CER.
§ 502.12(b). Tribal jurisdiction is a threshold requirement to the exercise of governmental
pawer as required by IGRA's definition of Indian. lands. See e.g., Rhode Island v.
Narragansett Indian Tribe, 19 E.3d 685, 701-703 (Ist Cir. 1994), cert. denied, 513 U.S.
919 (1994), superseded by statuie as stated in Narraganseit Indian Tribe v, National
Indiaw Gaming Commission, 158 F.3d 1335 (D.C. Cir. 1998) (*In addition to having
jurisdiction, afribe niust exercise governmental power in order to trigger [IGRAT™);
MiamiTribe of Oklahoma v. United Staies, S T. Supp. 2d 1213, 1217-18 (D). Kan. 1998)
(Miami IT} (a tribe must have jurisdiction in (}rder to exercise povernmental power);
Miami Tribe of Oldahome v, United States, 927 F. Supp. 1419, 1423 (D. Kan, 1996}
(Miami 1} (“the NIGC Impl:mﬂy decided that in ‘order to exercise governmental power for
purposes 0of 25 U.S.C. § 2703(4), a tribe must 11 rst have jurisdietion over the land™); State
ex. vel. Graves v. United Statés, 86 F. Supp. 2d 1094 (3. Kau. 2000), off d and remanded
sub nom., Kansas v. United States, 249 F.3d 1213 (10th Cir. 2001). Importantly, the
Tenth Clrcmt requires that “before a sovereign may exercise governmental power over
land, the sovereign, in its sovereign capacity, must have jurisdiction over that land.”
Kuansasv. Uniied States, 249 F.3d 1213, 1229 (10th Cir. 2001). This interpretation is
consistent with [GRA’s language limiting the apphc,&b;hty of its key provisions to “[ajny
Indian tribe having jurisdiction over Indian- Jands,” or to “Indian lands within such tribe’s
jurisdiction,” 25 U.S.C. §§ 2710(A)(3NA), 27100)(1Y); see also Narraganseit Indian
Tribe; 19 F:3d:at 701-703. Therefore; whether the UKB possesses jurisdiction over the
Gaming Site is a threshold question.

Generally speaking, an Indian tribe possesses jurisdiction over land that the tribc
inhabits if the land qualifies as “Indian country.” See Alaska v. Native Village of Venetie
Tribal Gov't, 522 1).8. 520, 327 n.1 (1998); United Keetoowal Band of Cherokee Indians
of Oldahoma v, United States Dept, of Housing and Urban Development, No. 08-7025;
slip op.at 11 n.5 (10th Cir, June 5, 2009) (“{Alsa geieral matter, Indian tribes exercise
court jurigdiction over Indian country—reservations, dependent Indian communities, and
Indian allotments.”). Congress defined the term Indian country as; “(a) all land within the
limits of : any Indian resefvation . . ., (b) all dependent Indian cominunities . . ., and (c)
all Indian allotments, the Indian tlﬂes to which have not been eximguxsh(,d > 18
U.8.C. § 1151 This dciuutmn found inthe criminal code, “generally app_h_es io questions
of civil jurisdiction[.]” Venetie, 522 U.S. at 527.

Relying on Venetie, the UKB asserts that the Gaming Site constitutes Indian
counfry if' it is subject to federal set-aside and superinfendence. Venetic interpreted the
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tern dependeérit Indian compmunity to refer “io a limited cateégory of Indian fands that are
neither reservations. nor allotments, and that safisfy two requirements——first, they must
have been set aside by the Federal Government for the use of the Indians as Indian land;
sccon'ci' i‘hey‘ must beunder fcd'er'ai supe’ﬁntcnd'cﬁce " 1d. at 527. For the reasons set torth
U.S.C. § 1151 (a} Further 1he UKB does not- assert that ‘rhe hnd constitutes [nd;an
country pursuant to 25.U.S.C. § 1151{(c). Cf. UKB ResponseMem. at. 6 (“The Keetoowah
Cherokees has not argued that the property at issue hére fits nicely within 4 pre-conceived
potion-of Indian Country under § 1151.7), According to the UKB, it only has jurisdiction
if the Gaming Site is subject to a federal set-aside and federal superintendence, i.e., if the.
Gaming Siteis a dependent Indian community, Fenetie, 522 U.S. at 530-31 (1998); UKB
Opening Mem. at 16-20; UKB Response Mem. at 5-13; UKR Supplemental Men. at 3-7.
In our opinion, the Gaming Stte is not subject to a fcdcml. sef-aside: Accordingly, we
rieed not reach the issuc of whether the Gaming Site is subject to federal superintendence.

Tederal set-aside requires a federal action “indicating that it set aside the Jand for
the use by the URB.” Buzzard, 922 F.2d at 1076. It is federal action, not tribal
government action, that is required. “[Blecause Congress hag plen;;ry power over Indian
affairs, see U.S. CONST.. arr 1, § 8, cl. 3, some- explicit action by Congress (ot the
executive, acting under dclc;_,ated authonty} must be taken to create or to recognize
Indian &{)U}”&Ty” Venetie, 522 U.S, 531 atn.6,

The UK B argues that the federal action to set aside the Gaming Site here comesin
the form of the Non-tatercourse Act and the UKB’s charter, That argumient has been-
considered and rejected by the Tenth Cireuit, Buzzard, 922 ¥.2d at 1076:(*No action has
been taken by the federal govemment indicating that it set asidethe land for use by the
UKRB.™). Like the lands atigsuc in Buzzard, thé restriction against alienstion iinposed by
the Non-mtercourse Act and by operation of the of UKB’s corporate charter,

may show a desire to protect the UKB from unfair disposition of'its land,
but does not of itself indicate that the federal povernment intended the
land to be set aside for the UKB’s use... . . If the restriction against
alicnation were sufficient to make any land purchased by the UKB Indian
country, the UKB could remove land from state jurisdiction and force the
federal government to exert jurisdiction over that land without either
sovereign having any voice in the matier, Nothing in .. the cases
concerning trost land indicates that the Supreme Court intended for Indian
tribes {0 have such unilateral power to create Indian country.

Buzzard, 922 F.24 at 1076-77; see also Kansas v. United States, 249 F.3d 1213, 1218-19
(10th Cir. 2001) (tribe’s unilateral actions adoptmg, property owners into the iribe and
theh leasing and developing their land did not restore the parcel to tribe’s jurisdiction),
Further, we disagree with the UKB’s contention that NIGC’s past regulatory actions or
BIA’s1oan guarantee séeve to satisty the federal sct-aside requirement. UKB Opening
Mem. at 16-20, Congress has authorized the Secretary. of the Department of the Interior,
not NIGC, to set-aside lands for Indian tribes, and the Secretary lias not yet exercised that
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power for the benefit of the UKRB, Thus, the requirement of federal set-aside has not been:
met. 5

Further, we note that NIGC's reguiatory actwmes, deseribed in Section 11(B)
cannot independently create Indian country. While Congress has granted the Depariment
of the Interior and dther federal agencies broad authority regarding tribal lands, the
NIGC's regulatory authority is limited to “Indlan lands” as defined by IGRA. 25 U.8.C. §
2703(4). IGRA, by its terms, applies only to gaming on Indian Jands. See, e.g, 2518, C
§ 2710fa)(2) (“any class IT ganing on Indian lands shall continue o be within the
jurisdiction of the Indian tribes, but shail be. c;ubject to the provisions of this chapter”); 23
US.CL§ 271 O(b)(}) {requiring approved tribal gaming ordinance for the conduct of Class.
I gaming on Indian lands}; wd. {requiring tribal licensure of each gaming facility on
Iridian landg); 25 U.S.C. § :*?10(5)(4)(,-&.) {permitting licensure of individuaily owned
gaming en Indian lands); 25 US.C. § ??EO(d)(i) (requiring approved tribal gaming
ordinance for the conduct of Class U gaming on’Indian lands); 25 U.S.C. §

2710 HA) { (requiring a tribal-state compact for Class 1T gaming on Indian lands};
Sen. Rep. 100-446 at p. A-1. (IGRA “is the outgrowth of several vears of discussions and
negotistions between gaming tribes, States; the gaming industry, the administration, and
the Congress, in an attempt to formulate a system for regulating paming on Indian
lands™).

Likewise, the powers IGRA grants the Commission and the Chairwoman extend
only as far as Indian lands extend. See, e.g., 25 U.S.C. § 2705(a)(3) (power to approve
tribal gaming or dinances for g grammgj on indian land); 25 U.S.C. § 2705(a)(4) {(power to
approve management contracts for gaming on; Indian lands); 25U.8.C, §2713
{enforcement power for violations of IGRA, NIGC regulations, or tribal gaming
ordinances); 25 U.S.C. § 2706(b)(1), (2}, (4) (powers to monitor gaming, inspect
premises, and demand access to records for Class I gaming on Indian lands); 25 U.S.C.
§ 2702(3)(“The purpose of this Act is ... 1o declare that the establishment of independent
Federal regulatory authority for gamlng? on Indian lands, the establishment of Federal
standards for gaming on'Indian lands; and the establishment of a National Indian Gaming
Commission are necessary to meet congressional concerns regarding gaming...”). In
short; in the absence of Indian lands, IGRA grants neither the Commission nor the
Chairwoman any jurisdiction to exercise regulatory authority over the Gaming Site. The
NIGC only has authority to regulate existing Indian lands; it does not have authority to
decide to regulate lands not otherwise cligible for gaming under IGRA. Accordingly, the
NIGC’s past actions cannot and do not créate Indian lands or Indian country.

Because the Gaming Site was not set aside by the federal government, it is not
Indian country, Accordingly, the Gaming Site does not constitute “Indian Eands under
IGRA because the UKB currently lacks jurisdiction over the Gaming Site:®

¥ The Assistant Secrefary—Indian Affais has thlaxmd that if he takes such a parcel into trust, it will come
‘within the UKB’s exclusive jurisdiction. United Keetoowah Band of Cherakee Indians v. Director, Fastern
Oldahoma Region, Bureay of indian dffairs, Decision of the Agsigtant Secretary - Indian Affaiss (June 24,
2009} *The UKRB would have exclusive jurisdiction over land that the United States holds in frust for the
Band.™); United Kestoowah Band of Cherokee Indians v, Director, Eastern Oldahoma Region, Bureau of
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V. Conclusion

On remand, it is our opinion that the UKB’s Gaming Site is not on Indian lands as
that term is defined by IGRA and the NIGC’s regulations. The federal government has
taken no action to set-aside these lands for the use of the UKB. In addition, the NIGC’s
past regulatory activities on the Gaming Site cannot create Indian Country. This analysis
must be reevaluated if the DOI accepts the Gamm g Site info trust for the benefit of the
United Keetoowah Band.

The DOI, Office of the Solicitdr, concurs with this opinion. Letter from Patrice H.
Kunesh, Deputy Solicitor—Division of Indian Affalrs fo Lawrence S. Roberts, General
Coungel, NIGC (Jun, 16, 2011). -

Indian Aﬂmrs Decision of the Assistant Seoretary - Indzan Adfairs (Scptcmbcr 18, 20 1) {reatlirming Jone
2009 decision regarding jurisdiction). Federal courts agree thai when the Secretary of the Interior takes land
into trust for an Indian tribe; it-meets the federal set aside aﬂd superintendence requirements 10 become
Indian Country. U.S. v. Roberts, 185 F.3d 1125, 1131 (10(1 Cir. 1999}, Therefore, if the Gaming Site is
taken into trust by the United Stales, the UKB wiil have cxciuqave Jjurisdiction, and this opinion shall be
revigited, ’
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAYUGA NATION and JOHN DOES 1-20,

Plaintiffs,
-against-
HOWARD TANNER, Village of Union Springs
Code Enforcement Officer, in his Official Capacity; Civil Action No.
EDWARD TRUFANT, Village of Union Springs 5:14-cv-01317
Mayor, in his Official Capacity; CHAD HAYDEN, (DNH-ATB)

Village of Union Springs Attorney, in his Official Capacity;
BOARD OF TRUSTEES OF THE VILLAGE OF UNION
SPRINGS, NEW YORK; and THE VILLAGE OF UNION
SPRINGS, NEW YORK,
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DECLARATION OF EDWARD TRUFANT

Edward Trufant declares under penalties of perjury as follows:

1. I am the Mayor of the Village of Union Springs, New York (the
“Village™), one of the Defendants named in this action.

2. This Declaration is respectfully submitted in support of the Defendants’
Cross-Motion to Dismiss and in opposition to the Plaintiffs’ Motion for a Preliminary
Injunction.

3. The information contained herein is based on my personal knowledge,
Village records, newspaper reports and information supplied to me by my colleagues and
other personnel working under my supervision.

4. My current term as Mayor began on June 1, 2013. | was also holding the
office of Mayor when, in 2005, a bingo hall operated by a group of Cayuga Indians in the

Village of Union Springs was shut down as a result of litigation in this Court. See



Case 5:14-cv-01317-DNH-ATB Document 32-5 Filed 12/01/14 Page 2 of 6

Cayuga Indian Nation of New York v. Village of Union Springs, 390 F.Supp.2d 203
(N.D.N.Y. 2005).

5. The Village of Union Springs is a small village. It has a population of
approximately 1,200 people living within 1.75 square miles or about 1,125 acres. It is
located within the County of Cayuga and the State of New York. It has no police force.

6. In July 2013, after eight years of inactivity, a group of Cayuga Indians
decided to reopen the bingo hall without notice to or authorization from the Village. The
operation of this gaming facility violates our 1958 Bingo Ordinance and our Zoning Law.
The Village Code Enforcement Officer has notified the operators of the bingo hall that
they are in violation of the Village’s laws and ordinances. See Dkt. 1 at {1 36, 44, 51.
Those notices have been ignored.

7. A group of Cayuga Indians owns a large historic home in the vicinity of
the bingo hall. They have converted a single-family home into a boardinghouse or hotel
for their hired security forces, a use which is illegal in a Residential District under the
Zoning Law.

8. Various groups of Cayuga Indians have purchased, in nine different,
scattered, checkerboarded parcels, about 150 acres within the Village’s approximate
1,125 acres. Additional parcels have been purchased in the Township beyond the
Village, but those parcels are not at issue here. Individual Cayuga Indians have
expressed to me their intention to purchase many more parcels.

9. A group of Cayuga Indians is seeking to place about 3.5 acres into trust
(which would officially recognize the aforementioned parcels as Indian Lands exempt
from local governance) through the Bureau of Indian Affairs within the U.S. Department
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of the Interior. The operators of the bingo hall and a nearby convenience store are paying
taxes on those parcels.

10. The Cayuga Indians who own the properties are not paying taxes on the
remaining approximately 146.5 acres. In total, Cayuga Indians owe about
$11,000,000.00 to local governments in back taxes.

11.  Cayuga Indian facilities in Union Springs and Seneca Falls have been the
scenes of repeated violence and continue with threats of violence among warring factions
of the Cayugas that are in dispute over who are the proper governing officials of the tribe.

12. On or about April 28, 2014, one group of Cayuga Indians tried to take
over the convenience store in Union Springs from another group of Cayugas; violence
ensued which required responses by state and local police forces. As a result, the facility
was shut down for a short period of time. At the same time, State Route 90 was shut
down at the direction of the Cayuga County Sheriff’s Office and the New York State
Police for the safety of passersby. Both agencies had to supply patrol officers to oversee
the facility for the safety of the area residents.

13.  On or about May 12, 2014, a vehicle containing one or more Cayuga
Indians rammed a fence and a police car at a Seneca Falls cigarette manufacturing
facility. Five participants were arrested for various offenses. Both Seneca Falls
Township Police and Seneca County Sheriff’s Deputies had to intervene.

14.  On or about September 17, 2014, one group of Cayuga Indians seized the
Union Springs convenience store, again amidst violence, and property damage, and State
Route 90 had to be shut down again, with both State Police and County Sheriff having to
respond in large strength for an extended period of time. This facility was closed for

3



Case 5:14-cv-01317-DNH-ATB Document 32-5 Filed 12/01/14 Page 4 of 6

approximately two months with one group of Cayuga Indians occupying the building,
and another group of Cayuga Indians or their hired security people occupying the
perimeter of the property. During that time, large semi-trailers were parked along the
state Route 90 right-of-way to prevent customers from getting into the facility, which was
occupied by an opposing group. During this extended standoff, the threat of open
violence in the community was palpable. Since the facility is near Union Springs Central
School, local residents were very fearful of violence affecting their children.

15. Once again, amidst violence, one group of Cayuga Indians, on or about
November 17, 2014, seized the convenience store from the group which had been
occupying it with one side apparently suffering injuries requiring hospitalization. Once
again Route 90 was shut down with both the State Police and the County Sheriff
responding.

16. The Cayuga County Sheriff has told me that he is reluctant to take any
action with respect to the operation of the Union Springs bingo hall without a court order
directing him to do so.

17.  The residents of this Village are fearful that violence may erupt at any
time and involve people other than the Cayuga Indians.

18. I am both concerned and frustrated by the foregoing state of lawlessness
and violence that has descended upon this Village. Concerned because | fear for the
health and safety of my constituents — both Cayuga and non-Cayuga. Frustrated because
I am apparently helpless to do anything because of the reluctance of law enforcement
authorities to take action because of the legal confusion that surrounds the question of
Indian sovereignty and the status of land in our Village and who has governing authority
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over it. This is compounded by the fact that no one seems to know who the proper
representative of the Cayuga Indian Nation is.

19.  While those legal questions may take months or even years to sort out, that
cannot be an excuse for continued violence that immediately threatens the health and
safety of the citizens of this Village. If the current governance vacuum is allowed to
continue, | fear serious physical injury or even death is likely to occur.

20. | therefore respectfully request that this Court dismiss the Complaint in its
entirety, deny the Plaintiffs’ Motion for a Preliminary Injunction and allow the local
elected officials and law enforcement authorities of the Village of Union Springs and
Cayuga County to perform their duties in accordance with the decision by the U.S.
Supreme Court in City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197
(2005), which unequivocally stands for the proposition that the mere acquisition by an

Indian tribe of fee title to its reservation land does not restore its sovereignty.
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I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct. ' '

Bdward Trufant
Mayor of the Village of Union Springs
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PRELIMINARY STATEMENT

Approximately nine years ago, following the United States Supreme Court’s decision in City
of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), this Court vacated a
permanent injunction granted to the Cayuga Indian Nation enjoining the Village of Union Springs
from applying or enforcing their “zoning and land use laws” and “any other laws” purporting to
“regulate, control or otherwise interfere with” the Nation’s activities on the property. Cayuga Indian
Nation of New York v. Village of Union Springs, 390 F.Supp.2d 203 (N.D.N.Y. 2005). In vacating
the injunction and dismissing the Complaint, this Court stated that the “Supreme Court’s strong
language in City of Sherrill regarding the disruptive effect on the every day administration of state
and local governments bars the Nation from asserting immunity from state and local zoning laws and
regulations.” Id. at 206. This case is virtually identical to the dismissed case, except that contrary to
what the caption implies, it was filed not by the Cayuga Indian Nation but by individuals who do not
have standing or capacity to bring the action on behalf of the Nation, although they claim to.
Because the Nation has been embroiled in a governance dispute since 2004, and federal courts do
not have subject matter jurisdiction to resolve such disputes, the present action should be dismissed
pursuant to Fed. R. Civ. P. 12(b)(1). However, even if the Plaintiffs did have authority to represent
the Nation, the present action would nevertheless be barred by the doctrine of res judicata because
the claims set forth in the Complaint were either raised, or could have been raised, in the prior
action. Thus, this Court should reject the Plaintiffs’ attempt to relitigate the dismissed claims. In
addition, to the extent dismissal is not proper at this time, the Plaintiffs’ motion for a preliminary
injunction should be denied because the Plaintiffs cannot establish the necessary requirements to

obtain preliminary injunctive relief.
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BACKGROUND

On April 28, 2003, the Cayuga Indian Nation (the “Nation”) purchased property on the open
market within the Village and within the boundaries of the Nation’s historic reservation (the
“Property”). On November 12, 2003, the Nation adopted a Class Il gaming ordinance pursuant to
the Indian Gaming Regulatory Act (“IGRA”), and submitted it for approval to the National Indian
Gaming Commission (“NIGC”). See Dkt. 1 at 24. Less than a week later, on November 18, 2003,
the NIGC issued a conditional approval of the ordinance and advised the Nation that, “the Ordinance
is only approved for gaming on Indian lands, as defined in the IGRA and the NIGC’s regulations,
over which the Nation has jurisdiction.” (emphasis added). See Dkt. 5-8 at 1 4 & Ex. B. In
conditionally approving the ordinance, the NIGC made no determination that the Property was
gaming-eligible Indian land. In 2004, the Nation began to conduct Class Il gaming at a facility
called Lakeside Entertainment, located at 271 Cayuga Street, Union Springs, N.Y. See Dkt. 5-8 at |
5.

On October 20, 2003, the Nation commenced an action in this Court against the Village of
Union Springs, seeking a declaration that the Property is Indian county within the meaning 18
U.S.C. § 1151(a) and that the Nation has jurisdiction and the right to self-government over the
Property. Cayuga Indian Nation of New York v. Village of Union Springs, 317 F.Supp.2d 128, 133
(N.D.N.Y. 2004). The Nation also sought an order permanently enjoining the Defendants from
interfering with the Nation’s ownership and possession of the Property. Id. By order dated April 23,
2004, this Court granted summary judgment on the Nation’s Complaint, declaring that the Property
was Indian County pursuant to 18 U.S.C. § 1151(a), and that the Defendants were “without authority

or jurisdiction, and were preempted from, applying or enforcing their zoning and land use laws or
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any other laws, ordinances, rules, regulations, or other requirements which seek or purport to
regulate, control, or otherwise interfere with activities by or on behalf of the plaintiff Cayuga Indian
Nation of New York occurring on the Property.” Cayuga Indian Nation, 317 F.Supp.2d at 151-52.
This Court further enjoined and restrained the Defendants from applying or enforcing any of their
laws purporting to “regulate, control or otherwise interfere with” the Nation’s activities on the
Property, and from commencing any actions to apply or enforce such laws against the Nation. Id.
The Defendants subsequently filed an appeal.

On March 29, 2005, while the Defendants’ appeal was pending, the Supreme Court decided
City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) — a case that
“dramatically altered the legal landscape” of Indian land claims. See Cayuga Indian Nation of New
York v. Pataki, 413 F.3d 266, 273 (2d Cir. 2005). In Sherrill, the Supreme Court rejected the Oneida
Indian Nation’s claim to sovereign authority to real property that was part of the Oneida’s
reservation, but that had been sold, and then repurchased by the Oneidas on the open market. The
Supreme Court held that the equitable considerations of laches, acquiescence, and impossibility
barred the tribe’s claim that its open-market purchases of the parcels unified the fee and aboriginal
title such that the tribe could assert sovereign dominion over the parcels and avoid payment of city
property taxes. In rejecting the unification theory, the Supreme Court stated that the “standards of
federal Indian law and federal equity practice preclude the Tribe from rekindling the embers of
sovereignty that long ago grew cold,” id. at 214, and that the “Oneidas long ago relinquished the
reins of government and cannot regain them through open market purchases from current
titleholders,” id. at 203.

On May 23, 2005, in light of the Supreme Court’s decision in City of Sherrill, the Second



Case 5:14-cv-01317-DNH-ATB Document 32-6 Filed 12/01/14 Page 11 of 32

Circuit issued a mandate directing this Court to reconsider the April 23, 2004 injunction and
declaratory judgment. Defendants subsequently moved to vacate the injunction pursuant to Fed. R.
Civ. P. 60(b) and further moved for summary judgment pursuant to Fed. R. Civ. P. 56. Both motions
were vigorously opposed by the Nation. This Court granted the Defendants” motions in their
entirety, vacated the injunction, dismissed the Complaint, and held that the “Supreme Court’s strong
language in City of Sherrill regarding the disruptive effect on the every day administration of state
and local government bars the Nation from asserting immunity from state and local zoning laws and
regulations.” Cayuga Indian Nation, 390 F.Supp.2d at 206. Shortly thereafter, the Nation closed the
gambling facility. See Dkt. 1 at { 21.

No gaming occurred at the Property for the next eight years. Then, on July 3, 2013, in direct
defiance of this Court’s prior ruling, certain members of the Nation unilaterally elected to re-open
the gaming facility without approval from the Village of Union Springs or the Nation’s leadership.
See Dkt. 1 at § 21; Dkt. 28-2 at 1 5. On July 9, 2013, the Nation was served with an “Order to
Remedy Violations,” signed by the Village Code Enforcement Officer, stating that the Nation was in
violation of the Games of Chance Ordinance dated May 19, 1958 (the “Gaming Ordinance”) because
it was operating bingo without a license issued by the Village of Union Springs. See Dkt. 1 at 36
& Ex. C. The Order directed and ordered the Nation to comply with the Gaming Ordinance, and
stated that the Village “may seek injunctive relief in the New York Supreme Court.” See id. The
Nation ignored the Order to Remedy Violations, and continued to operate the casino in violation of
the Village’s laws and ordinances.

On December 20, 2013, the Village Code Enforcement Officer issued two additional Orders

to Remedy Violations based on the Nation’s continuing violation of the Gaming Ordinance and
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failure to obtain a certificate of occupancy in violation of the Village’s zoning law (“Zoning Law”).
See Dkt. 1 at 44 & Ex. F. The Orders stated that the Nation was “directed and ordered to comply
with the law” no later than December 28, 2013, and that a failure to do so “may constitute a fine or
imprisonment or both” and that the Village “may seek injunctive relief” in state court. Seeid. On
March 24, 2014, the Village’s Code Enforcement Officer sent a letter to the Nation reiterating the
Village’s position that the Nation was operating the gaming facility in violation of the Zoning Law
and Gaming Ordinance. See Dkt. 1 at 51 & Ex. G.

On October 28, 2014, the Nation, or rather individuals purporting to act on behalf of the
Nation, filed the present action. As with the prior action, the Plaintiffs seek a declaration that “state
and local laws prohibiting gambling are preempted by federal law as applied to the Nation’s Class |1
gaming activities at Lakeside Entertainment.” See Dkt. 1 at 17-18. They also seek an injunction to
prevent the Defendants from interfering with the Nation’s use and ownership of the Property, and
from commencing any actions to apply or enforce the Village’s laws and ordinances against the
Nation. See id.

The reopening of the bingo hall has escalated a governance dispute that has divided the
Nation for nearly a decade, eventually culminating in several episodes of physical violence on
property owned by the Nation, most recently on November 17, 2014. See Declaration of Edward
Trufant (“Trufant Decl.”) at 11 11- 17. This Court should reject the Plaintiffs” attempt to preserve a
status quo that threatens the safety and welfare of the community, and restore them to the same

position they were in when this Court dismissed the Nation’s Complaint over nine years ago.
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ARGUMENT
POINT |

DEFENDANTS’ CROSS-MOTION TO DISMISS THE
COMPLAINT SHOULD BE GRANTED

“Dismissal under Fed. R. Civ. P. 12(b)(6) is appropriate when a defendant raises claim
preclusion ... as an affirmative defense and it is clear from the face of the complaint, and matters of
which the court may take judicial notice, that the plaintiff’s claims are barred as a matter of law.”
Conopco, Inc. v. Roll Intern., 231 F.3d 82 (2d Cir. 2000); Day v. Moscow, 955 F.2d 807, 811 (2d
Cir. 1992)(stating that res judicata may be raised on a Rule 12(b)(6) motion to dismiss without
requiring an answer); Cowen v. Ernest Codelia, P.C., 2001 WL 856606, at *1 (S.D.N.Y. July 30,
2002)(“[1]t is proper to consider public documents on a motion to dismiss to determine whether
claims are barred by prior litigation.”); Taylor v. Vermont Dept. of Educ., 313 F.3d 768 (2d Cir.
2002)(stating that courts may look to public records, including complaints filed in state court, in
deciding a motion to dismiss); see also Kramer v. Time Warner, Inc., 937 F.2d 767, 769 (2d Cir.
1991)(affirming Rule 12(b)(6) dismissal of securities fraud case where the district court considered

documents filed with the Securities and Exchange Commission).

A. The Doctrine of Res Judicata Bars the Present Action

The present action should be dismissed on the ground of res judicata because the Plaintiffs’
claims were either raised, or could have been raised, in the prior action. Res judicata, or claim
preclusion, applies when (1) the previous action involved an adjudication on the merits; (2) the
previous action involved the parties or those in privity with them; and (3) the claims asserted in the

subsequent action were, or could have been, raised in the prior action. Monahan v. New York City
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Dept. of Corrections, 214 F.3d 275, 285 (2d Cir. 2000). Claim preclusion “prevents a party from
litigating any issue or defense that could have been raised or decided in a previous suit, even if the
issue or defense was not actually raised or decided.” Clarke v. Frank, 960 F.2d 1146 (2d Cir.
1992).!

In the dismissed action, as here, the Plaintiffs sought broad declaratory and injunctive relief
against the Village of Union Springs with respect to the Nation’s activities on the Property. In
particular, the Plaintiffs sought a declaration that: (1) the Property is Indian Country within the
meaning of 18 U.S.C. § 1151(a); (2) the Nation has jurisdiction and the right to self-government
over the Property; and (3) the Defendants are without authority or jurisdiction, and are preempted
from, applying or enforcing their “zoning and land use laws, or any other laws, ordinances, rules,
regulations or other requirements which seek or purport to regulate, control or otherwise interfere
with activities by or on behalf of the Nation occurring on the Property.” Cayuga Indian Nation, Dkt.
1 at 8. Plaintiffs also sought an injunction enjoining and restraining the Defendants from applying or
enforcing the Village’s “zoning and land use laws” or “any other laws” regulating or otherwise
interfering with the Nation’s activities on the Property, and from commencing any actions to apply
or enforce such laws against the Nation. 1d. Although this Court initially granted the relief
requested by the Plaintiffs, it subsequently vacated the injunction and dismissed the Complaint in its
entirety based on the Supreme Court’s holding in City of Sherrill.

This is déja vu all over again. As with the prior action, the Plaintiffs’ Complaint seeks a
declaration that the Gaming Ordinance and “all other state and local laws prohibiting gambling are

preempted by federal law as applied to the Nation’s Class Il gaming activities at Lakeside

! There can be no dispute that the previous action involved the same parties, or those in privity

7
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Entertainment.” See Dkt. 1 at 17-18. It also seeks an injunction to prevent the Defendants from
interfering with the Nation’s use and ownership of the Property, and from commencing any actions
to apply or enforce the Village’s laws and ordinances against the Nation. Id. at 18. These claims
were already litigated and decided in the Defendants’ favor in the prior action, Cayuga Indian
Nation, 390 F.Supp.2d at 206, and therefore, this Court should reject the Plaintiff’s attempt to
relitigate them now.

Moreover, the Plaintiffs cannot avoid the preclusive effect of res judicata by conjuring up
new legal theories, namely that this Court did not previously address the legality of the Village’s
attempt to enforce the Gaming Ordinance. As a preliminary matter, the injunctive relief previously
requested, and initially granted, extended to all of the Village’s laws and ordinances, and clearly
included the application and enforcement of the Gaming Ordinance and Zoning Law. Cayuga
Indian Nation, Dkt. 1 at T 31 (“Defendants application and purported enforcement of local laws,
regulations and ordinances against the Nation and the Property is unlawful.”); Cayuga Indian
Nation, 317 F.Supp.2d at 151-52 (“[Defendants] are without authority or jurisdiction, and are
preempted from, applying or enforcing defendants’ zoning and land use lands and any other
laws....”). However, even assuming it did not, the Plaintiffs would still be barred by the doctrine of
res judicata because such claims could have been raised, and in the exercise of reasonable diligence
should have been raised, in the prior action. Woods v. Dunlop Tire Corp., 972 F.2d 36, 38 (2d Cir.
1992) (stating that res judicata or claim preclusion “prevents a party from litigating any issue or
defense that could have been raised or decided in a previous suit, even if the issue or defense was not

actually raised or decided”) (citation omitted). Although the Plaintiffs’ contention that the federal

with them, and constituted an adjudication on the merits.

8
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government has exclusive jurisdiction to prosecute violations of the Gaming Ordinance is directly
contradicted by the very precedent they cite (as discussed in Point 11 (a)(ii)), it was certainly
available to the Plaintiffs at the time of the prior action and should have been raised then. Both
cases involve the same set of factual and legal circumstances — whether federal law allows the
Nation to use the Property free from state and local regulation. And, as the only law directly
prohibiting the contemplated use of the Property, the Gaming Ordinance should logically have been
at the forefront of the Nation’s prior challenge. Thus, even if this theory was not subsumed within
the prior action, the Plaintiffs’ attempt to assert it now must fail. In re Teltronics Servs., Inc., 762
F.2d 185, 193 (2d Cir. 1985) (“New legal theories do not amount to a new cause of action so as to
defeat the application of the principle of res judicata.”). Accordingly, the Plaintiffs’ Complaint

should be dismissed in its entirety based on the doctrine of res judicata.

B. The Complaint Should Be Dismissed for Lack of Subject Matter
Jurisdiction Because This Court Has No Authority to Decide Whether
Plaintiffs Have Standing to Sue on Behalf of the Nation

The Plaintiffs” Complaint should be dismissed on the additional ground that this Court lacks
subject matter jurisdiction over the action, because the Plaintiffs have not, and cannot, meet their
burden of demonstrating that they have standing or capacity to bring an action on behalf of the
Nation. See Whitmore v. Arkansas, 495 U.S. 149 (1990)(“It is well established ... that before a
federal court can consider the merits of a legal claim, the person seeking to invoke the jurisdiction of
the court must establish the requisite standing to sue.”). Since 2004, the Nation has been involved in
a governance dispute concerning the composition of its Council of chiefs and seatwarmers and the
identity of its representative for government-to-government relations. In a decision dated January

16, 2014, the Interior Board of Indian Appeals acknowledged the Nation’s internal dispute and



Case 5:14-cv-01317-DNH-ATB Document 32-6 Filed 12/01/14 Page 17 of 32

concluded that “BIA is not required to recognize anyone as the Nation’s representative or any
composition of the Council, nor would it be appropriate to do so.” See 58 IBIA 171, 181 (2014),
annexed as Exhibit A to the Declaration of Cornelius D. Murray, Esqg. (“Murray Decl.”). Federal
courts have consistently held that they do not have jurisdiction to resolve internal governance
disputes such as this. Sac & Fox Tribe of Miss. in lowa/Meskwaki Casino Litig., 340 F.3d 749, 763
(8th Cir. 2003); Crowe E. Band of Cherokee Indians, Inc., 506 F.2d 1231, 1233 (4th Cir.
1974)(citations omitted); Motah v. U.S., 402 F.2d 1, 1 (10th Cir. 1968)(citations omitted)(“The
action stems from an internal controversy among Indians over tribal government, a subject not
within the jurisdiction of the court as a federal question.”); Barnes v. White, 494 F. Supp. 194, 200
(N.D.N.Y. 1980)(“[P]laintiffs’ complaint stems from an intratribal dispute which federal policy
dictates should be handled within the Tribe and not by this Court.”). Without determining whether
the Plaintiffs are authorized to file the present action on behalf of the Nation (which this Court
cannot do), no justiciable issue is capable of being addressed by this Court. Thus, the Complaint

should be dismissed for lack of subject matter jurisdiction.

10
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POINT 11

PLAINTIFFS’ MOTION FOR A PRELIMINARY
INJUNCTION SHOULD BE DENIED

To prevail on a motion for a preliminary injunction, a party “must establish that it will suffer
irreparable harm in the absence of an injunction and demonstrate either (1) ‘a likelihood of success
on the merits’ or (2) ‘sufficiently serious questions going to the merits to make them a fair ground
for litigation and a balance of the hardships tipping decidedly’ in the movant’s favor.”” Jolly v.
Coughlin, 76 F.3d 468, 473 (2d Cir. 1996). However, when a party, such as the Plaintiffs,
challenges “government action taken in the public interest pursuant to a statutory or regulatory
scheme,” it must establish irreparable harm and a likelihood of success on the merits — the lesser
“fair ground for litigation’ will not suffice. Fair Housing in Huntington Comm. v. Town of

Huntington, 316 F.3d 357, 365 (2d Cir. 2003).

A. Plaintiffs Cannot Show a Likelihood of Success on the Merits

The likelihood that Plaintiffs will succeed on the merits depends, as an initial matter, on
whether this Court has jurisdiction over the action. As discussed above, the Plaintiffs have not
satisfied their burden of establishing subject matter jurisdiction because the Nation is involved in an
internal governance dispute and federal courts do not have authority to resolve such disputes.
Moreover, the present action is barred by the doctrine of res judicata because the claims set forth in
the Plaintiffs’ Complaint were either raised, or could have been raised, in the prior action. Thus, for
either reason alone, the Plaintiffs cannot show a likelihood of success on the merits, and their motion
for a preliminary injunction should be denied. However, even if this Court were to reach the merits

of the Complaint, Plaintiffs would fare no better because IGRA does not preempt the application of

11
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state and local laws prohibiting gaming on the Property, or the prosecution by the Village of Union

Springs for violations of the 1958 Ordinance.

i. The Property Is Not Eligible for Class 11 Gaming Because the Nation
Does Not Have Jurisdiction Over It

As the Plaintiffs recognize, in order to be authorized to conduct gaming under IGRA, the
Nation must satisfy at least two criteria: (1) the land on which it seeks to game must be “Indian
lands” as that term is defined in 25 U.S.C. 8§ 2703(4); and (2) the land must be “within such tribe’s
jurisdiction.” 25 U.S.C. § 2710(b)(1). Even assuming for purposes of this motion that the Property
falls under the statutory definition of “Indian lands,” the Property is not eligible for Class 11 gaming
under IGRA because it is not subject to the Nation’s jurisdiction.

It is well-established that tribal jurisdiction is a prerequisite to conducting Class Il gaming
under IGRA. See 25 U.S.C. 88 2710(b)(1)(*An Indian tribe may engage in, or license and regulate,
class Il gaming on Indian lands within such tribe’s jurisdiction ...”); 2710(b)(2) (*The Chairman
shall approve any tribal ordinance or resolution concerning ... class 11 gaming on the Indian lands
within the tribe’s jurisdiction”); 2710(b)(4)(A) ( *... class Il gaming activity conducted on Indian
lands within the jurisdiction of the Indian tribe ...””); 2710(d)(1)(A)(i) (*... [ordinance] adopted by
the governing body of the Indian tribe having jurisdiction over such [Indian] lands...”);
2710(d)(1)(3)(A) (*“Any Indian tribe having jurisdiction over the Indian lands upon which aclass Il
gaming activity is being conducted...”) (emphasis added). Case law is equally clear on this point.
See Kansas v. United States, 249 F.3d 1213, 1228 (10th Cir. 2001) (In order for a tract to qualify as
“Indian lands” under IGRA, “the Tribe must have jurisdiction over the tract ....”). See also Citizens

Against Casino Gambling in Erie County v. Kempthorne, 471 F.Supp.2d 295, 304 (W.D.N.Y.
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2007)(“The consistent and overarching requirement common to each class of gaming is that it be
sited on Indian land within the tribe’s jurisdiction.”).

The National Indian Gaming Commission (“NIGC”) expressly recognized this jurisdictional
requirement when it approved the Nation’s Class Il Gaming Ordinance on November 18, 2003. In
its conditional approval letter, the NIGC stated that the Ordinance was approved only for gaming
“on Indian lands” and, even then, only if the Nation “has jurisdiction” over those lands. See Dkt. 5-8
at 14 & Ex. B (“It is important to note that the Ordinance is only approved for gaming on Indian
lands, as defined in the IGRA and the NIGC’s regulations, over which the Nation has jurisdiction.”).

This two-step approach to determining the gaming-eligibility of Indian land was formerly
employed by the NIGC Office of General Counsel (“OGC”) whenever an Indian lands question was
raised: the OGC would consider whether the lands at issue constituted Indian lands and then
whether the tribe exercised jurisdiction over those lands. See Indian Lands Opinion Letter to Bonnie
Akaka-Smith, Chairwoman of the Pyramid Lake Palute Tribe, from Penny J. Coleman, NIGC Acting
General Counsel, dated August 27, 2005, annexed as Exhibit B to the Murray Decl.” See also Indian
Lands Memorandum to Tracie Stevens, Chairwomen of the NIGC, from Lawrence S. Roberts, NIGC
General Counsel, dated July 18, 2011, annexed as Exhibit C to the Murray Decl. (“[T]he Gaming
Site does not constitute “Indian lands’ under IGRA because the UKB currently lacks jurisdiction
over the Gaming Site.”). The NIGC subsequently determined that, in some instances, there is no
need for a complete jurisdictional analysis, and, in 2005, it revised its analytic approach to Indian

lands within reservation boundaries and adopted a shortcut to assess whether a tribe has jurisdiction

% This test was driven by the outcome in Kansas v. United States, 86 F.Supp.2d 1094 (D. Kan.
2000), in which the District Court held that the NIGC’s failure to focus on the threshold question
of whether the tribe possessed jurisdiction over a tract of land rendered the ultimate conclusion

13
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over a particular tract of land. Id. Under this approach, the NIGC will in some cases forgo a
complete jurisdictional analysis and instead employ the following presumption — “[a] tribe is
presumed to have jurisdiction on its own reservation. Therefore, if the gaming is to occur within a
tribe’s reservation, under IGRA, we can presume that jurisdiction exists.” 1d. Based on the
Supreme Court’s holding in City of Sherrill, the NIGC’s “presumption” is easily rebutted here.
The issue before the Sherrill Court was whether the Oneida Indian Nation had the right to
exercise sovereign authority over land it purchased within the boundaries of its former reservation
area. Sherrill, 544 U.S. at 202 (“In the instant action, OIN resists the payment of property taxes to
Sherrill on the ground that OIN’s acquisition of fee title to discrete parcels of historic reservation
land revived the Oneidas’ ancient sovereignty piecemeal over each parcel.”). The Court held that it
could not. Although the Oneida Nation’s historic reservation may continue to exist today, the
Supreme Court in Sherrill unequivocally held that the tribe cannot “unilaterally revive its ancient
sovereignty” over its historic reservation area through open market purchases. Sherrill, 544 U.S. at
202-03. The Court further stated that ““standards of federal Indian law and federal equity practice’
preclude the Tribe from rekindling embers of sovereignty that long ago grew cold.” Id. at214. Asa
result, the mere fact that land may still be part of an historic reservation that had not been formally
disestablished does not mean that a tribe retains jurisdiction over it. 1d. at 221 (“Section 465
provides the proper avenue for the OIN to reestablish sovereign authority over territory last held by
the Oneidas 200 years ago.”). As this Court recognized nearly nine years ago, the Supreme Court’s
decision in Sherrill applies here with equal force, and deprives the Nation of its ability to assert

sovereignty over the Property — which is an essential prerequisite to gaming under IGRA. Because

arbitrary and capricious.
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the Nation’s gaming facility is not authorized by federal law, IGRA does not preempt state and local
laws or regulations prohibiting bingo or any other Class Il gaming on the Property.

None of the decisions cited by the Plaintiffs dictates, or even supports, a different result here.
For example, the Plaintiffs cite Cayuga Indian Nation of New York v. Gould, 14 N.Y.3d 614 (2010),
for the proposition that the Nation’s reservation in New York State remains in existence. However,
as the Sherrill Court held, the fact that a reservation was not disestablished does not mean that the
Nation can exercise jurisdiction over it. Indeed, neither the Gould Court nor the Nation suggested
that the Nation’s “reacquisition of the convenience store parcels revive[d] its ability to exert full
sovereign authority over the property.” 1d. at 641. Moreover, despite the Plaintiff’s repeated
emphasis on the reservation status of the Property, it is not necessary to determine whether the 1838
Treaty of Buffalo Creek diminished or disestablished the Nation’s reservation, or even whether the
Property is characterized as a reservation. See Sherrill, 544 U.S. at 215 n.9. Even assuming the
Property falls under the statutory definition of “Indian lands,” it is not eligible for gaming under

IGRA because it is not land over which the Nation exercises jurisdiction.

ii. New York has Concurrent Jurisdiction to Prosecute Violations of
State and Local Anti-Gambling Laws on Indian Reservations

Contrary to the Plaintiffs’ contentions, 18 U.S.C. § 1166 does not bar state or local officials
from enforcing violations of the 1958 Ordinance, or any other anti-gambling law, because Congress
has granted criminal jurisdiction to the State of New York over offenses committed by or against
Indians on Indian reservations. 25 U.S.C. § 232 (“The State of New York shall have jurisdiction
over offenses committed by or against Indians on Indian reservations within the State of New York

to the same extent as the courts of the State have jurisdiction over offenses committed elsewhere in
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the state.”). In U.S. v. Cook, the Second Circuit analyzed the validity of Section 232 in the wake of
IGRA’s enactment and concluded that the federal government has jurisdiction over criminal
prosecutions for violations of state laws, “unless criminal jurisdiction has been transferred to the
state.” 922 F.2d 1026, 1034 (2d Cir. 1991) (emphasis added). In enacting Section 232, Congress
did just that, and ceded criminal jurisdiction to the State of New York over offenses committed on
Indian reservations. In Cook, the Second Circuit recognized that IGRA did not impliedly repeal
Section 232’s grant of jurisdiction when it held that the “plain language of the statute leads us to
conclude that section 232 extended concurrent jurisdiction to the State of New York.” This holding
was reaffirmed by the Second Circuit in U.S. v. Markiewicz, 978 F.2d 786 (2d Cir. 1992).

Consistent with the Second Circuit’s holdings in Cook and Markiewicz, IGRA’s legislative
history indicates that New York retained its criminal jurisdiction over gambling activities on Indian
reservations after the enactment of IGRA and IGRA’s penal provision, 18 U.S.C. § 1166. Support
for this conclusion is contained in the Senate Committee Report on the IGRA, which states: “itis the
intention of the Committee that nothing in the provision of this section or in this act will supersede
any specific restriction or specific grant of Federal authority or jurisdiction which may be
encompassed in another Federal statute.” S.Rep. No. 446, 100th, 2nd Sess. 12 (1988), reprinted in
1988 U.S.C.C.A.N. 3071, 3082. This statement would certainly apply to the grant of criminal
jurisdiction contained in Section 232. Therefore, the Village of Union Springs has jurisdiction,
concurrent with the federal government, to enforce the 1958 Ordinance.

In addition, there is a more fundamental reason why Section 1166 does not preempt the
Village from exercising criminal enforcement authority over the Property. Section 1166 only has

preemptive effect if the land is Indian country with the meaning of 18 U.S.C. 1151, and the Supreme
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Court’s decision in Sherrill calls into question the Property’s “Indian country” status. The Sherrill
Court stated that the OIN did not have sovereign authority over the land, regardless of whether
Congress had formally disestablished or diminished the ancient reservation, and that the proper
avenue for the tribe to reestablish sovereignty was through the land into trust process. Sherrill, 544
U.S. at 216 n.9. The fact that the Sherrill Court rejected the OIN’s claim of present and future
sovereign authority, while also recognizing that the reservation had never been formally
disestablished or diminished, was not lost on Justice Stevens, who articulated the substantive effect
of the majority’s holding in his dissent when he stated that it “effectively proclaimed a diminishment
of the Tribe’s reservation.” 1d. at 225. Thus, itis highly questionable, to say the least, whether land
over which an Indian tribe does not have jurisdiction can qualify as a reservation within the meaning
of 1151. City of Sherrill v. Oneida Indian Nation, 337 F.3d 139, 153 (2d Cir. 2003)(“In general,
‘Indian Country’ refers to the geographic area in which tribal and federal laws normally apply and
state laws do not.”), rev’d on other grounds, 125 S. Ct. 1478 (2005).

But even assuming the Nation’s ancient reservation has not been disestablished, that does not
mean that the Property is Indian country within the meaning of 18 U.S.C. 1151. See 18 U.S.C. 1151
(defining Indian country as “all land within the limits of any Indian reservation under the
jurisdiction of the United States Government”)(emphasis added); see also Oklahoma Tax Comm’nv.
Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 511 (1991)(*[T]he test for determining
whether land is Indian country does not turn upon whether that land is denominated “trust land’ or
‘reservation land.””). As set forth by the United Stated Supreme Court in U.S. v. John, the test for
determining whether land constitutes “Indian country” is whether it “had been validly set apart for

the use of Indians as such, under the superintendence of the Government.” 437 U.S. 634, 649 (1978)
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(citations omitted). The Plaintiffs have failed to demonstrate, or even allege, that 271 Cayuga Street,
Union Springs, New York is under the active supervision of the federal government. See Alaska v.
Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 530 n.5 (1998) (stating that “it is the land in
question, and not merely the Indian tribe inhabiting it, that must be under the superintendence of the
Federal Government.”). See also Narragansett Indian Tribe v. Narragansett Elec. Co., 89 F.3d 908,
920 (1st Cir. 1996)(holding that federal superintendence exists only “where the degree of
congressional and executive control over the tribe is so pervasive as to evidence an intention that the
federal government, not the state, be the dominant political institution in the area.”).
Notwithstanding the fact that the Nation is a federally recognized tribe and may be eligible to
receive benefits from the federal government, the provision of health, education, and welfare
benefits to the tribe’s members, for example, does not support a finding of active federal
superintendence. See Venetie, 522 U.S. at 534 (rejecting the government’s provision of social
programs as merely general federal aid, and not indicia of active federal control). Accordingly, the
Plaintiffs are not likely to show that the Property is under the superintendence of the federal

government or otherwise qualifies as Indian country within the meaning of 18 U.S.C. 1151.

iii. The Requested Injunction is Overbroad Because New York Can
Enforce the Gaming Ordinance against Individuals Responsible for
lllegal Conduct on the Property

Although the Nation enjoys tribal immunity from suit, the Village of Union Springs would
not be barred from bringing suits to enjoin individuals, both Indian and non-Indian, who are
engaging in illegal conduct on the Property. This is because “tribal sovereign immunity does not
extend to individual members of atribe.” Catskill Development, L.L.C. v. Park Place Entertainment

Corp., 206 F.R.D. 78, 86 (S.D.N.Y. 2002)(citing Puyallup Tribe, Inc. v. Dep’t of Game of State of
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Washington, 433 U.S. 165 (1977). The Supreme Court addressed this exception to sovereign
immunity in Michigan v. Bay Mills Indian Community. Although the Supreme Court held that
Michigan’s lawsuit against the tribe was barred by the doctrine of sovereign immunity, it
acknowledged that “Michigan could bring suit against tribal officials (rather than the tribe itself)
seeking an injunction for, say, gambling without a license.” Bay Mills, 134 S. Ct. 2024, 2035
(2014). The Supreme Court further acknowledged that, if such civil remedies proved ineffective,
“Michigan could resort to its criminal law, prosecuting anyone who maintains — or even frequents —
an unlawful gaming establishment.” Id.

This exception to sovereign immunity derives from the Ex parte Young doctrine, which
allows for a suit against officers of a sovereign government where the plaintiffs allege continuing
unlawful conduct, and seek declaratory and injunctive relief only. See Verizon Md. Inc. v. Pub. Serv.
Comm’n, 535 U.S. 635, 645 (2002). Tribal officials are protected by sovereign immunity if they are
sued in their official capacities and are acting within the scope of their authority. Chayoonv. Chao,
355F.3d 141, 143 (2d Cir. 2004). However, sovereign immunity does not bar a suit for prospective
relief against tribal officials allegedly acting in violation of the law. See Bay Mills, 134 S. Ct. at
2035 (stating that “tribal immunity does not bar such suit for injunctive relief against individuals,
including tribal officers, responsible for unlawful conduct”). See also Garcia v. Akwesasne Hous.
Auth., 268 F.3d 76, 87-88 (2d Cir. 2001); Frazier v. Turning Stone Casino, 254 F.Supp.2d 295, 310
(N.D.N.Y. 2003) (“Ex parte Young offers a limited exception to the general principle of state
sovereign immunity and has been extended to tribal officials acting in their official capacities ... to
enjoin conduct that violates federal law.”) (citing CSX Transp., Inc. v. New York State Office of Real

Prop. Servs., 306 F.3d 87, 98 (2d Cir. 2002)). Accordingly, the preliminary injunction requested by

19



Case 5:14-cv-01317-DNH-ATB Document 32-6 Filed 12/01/14 Page 27 of 32

the Plaintiffs is overbroad because, even if the Nation is immune from suit for violations of state and
local anti-gambling laws, an individual who is engaging in illegal conduct on the Property cannot

take refuge in the tribe’s sovereign authority, and can be sued for injunctive relief.?

B. Plaintiffs Have Not Shown Irreparable Harm

The Plaintiffs have failed to demonstrate that they will suffer irreparable harm in the absence
of a preliminary injunction. “[I]rreparable harm is ‘[p]erhaps the single most important prerequisite
for the issuance of a preliminary injunction.”” Kamerling v. Massanari, 295 F.3d 206, 214 (2d Cir.
2002)(citation omitted). In order to make an adequate showing of irreparable harm, the moving
party must establish that injury is likely, which is to say harm is “actual and imminent, not remote or
speculative.” See id. Moreover, for an injury to be deemed irreparable, “it must be the kind of
injury for which an award of money cannot compensate, see Sperry Int’l Trade, Inc. v. Government
of Israel, 670 F.2d 8, 12 (2d Cir. 1982), and for which adequate redress cannot be reached by a trial
on the merits. See Kamerling, 295 F.3d at 214. “A movant’s failure to establish irreparable harm is
alone sufficient for a court to deny injunctive relief.” Ayco Co. v. Feldman, 2010 WL 4286154, at
*5 (N.D.N.Y. Oct. 22, 2010).

Although the Plaintiffs acknowledge that the Village of Union Springs has notified the

¥ Other Circuit Courts have also recognized this exception to sovereign immunity. BNSF v.
Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007)(*“In determining whether Ex parte Young is
applicable to overcome the tribal officials’ claim of sovereign immunity, the relevant inquiry is
only whether BNSF has alleged an ongoing violation of federal law and seeks prospective
relief.”); Baker Elec. Co-op., Inc. v. Chaske, 28 F.3d 1466 (8th Cir. 1994)(“]T]he dispositive
issue before this court is whether the Tribe had the authority to enact the Tribal Utilities Code: If
yes, the officers are clothed with the Tribe’s sovereign authority; if no, then the sovereign
immunity defense must fail.”); State of Wisconsin v. Baker, 698 F.2d 1323-33 (7th Cir.
1983)(same); Vann v. Kempthorne, 534 F.3d 741, 750 (D.C. Cir. 2008)(same); Tenneco Oil Co.
v. Sac & Fox Tribe, 725 F.2d 572, 574 (10th Cir. 1984)(same).
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Nation of its intention to commence an enforcement action on at least three separate occasions over
the past sixteen months,* they make no attempt to explain why they waited so long to file the present
action. Such undue delay in seeking injunctive relief “undercuts the sense of urgency that ordinarily
accompanies a motion for preliminary relief and suggests that there is, in fact, no irreparable injury.”
Tough Traveler, Ltd. v. Outbound Prods., 60 F.3d 964, 968 (2d Cir. 1995). See also Gidatex, S.R.L.
v. Campaniello Imports, Ltd., 13 F.Supp.2d 417 (S.D.N.Y. 1998)(“[C]ourts typically decline to grant
preliminary injunctions in the face of unexplained delays of more than two months.”); Citibank, N.A.
v. Citytrust, 756 F.2d 273, 276-77 (2d Cir. 1985)(delays of ten weeks suggests no irreparable injury).
Nonetheless, even if this lapse of time is not dispositive of the issue, the Plaintiffs have not

shown that they will suffer irreparable harm as a result of the Village’s potential enforcement action.
None of the three categories of harm offered by the Plaintiffs is sufficient to support the relief
requested here. First, the Plaintiffs argue that they have worked hard to build a clientele and
reputation for operating a well-run business, and that a potential enforcement action will damage the
goodwill of the business, cause reputational harm, and potentially result in a major disruption of the
Nation’s business. Such conclusory allegations are insufficient to support their claim for injunctive
relief. Shepard Industries, Inc. v. 135 East 57th Street, LLC, 1999 WL 728641, at *7 (S.D.N.Y Sept.
17, 1999) (holding that “conclusory statements of loss of reputation and goodwill constitute an
insufficient basis for finding irreparable harm™). Also, the Plaintiffs have failed to present any
evidence to suggest that they will suffer a permanent loss of business or lose market share as a result

of competition from another gaming facility. Nor can they, as the Nation operates the only class Il

% Although the Village and the Nation entered into a Standstill Agreement as an interim measure,
it expired over six months ago, and did not prohibit the Plaintiffs from bringing the present
action.
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gaming facility in the Village of Union Springs. Litho Prestige, Div. of Unimedia Group, Inc. v.
News America Publishing, Inc., 652 F. Supp. 804, 807-08 (S.D.N.Y. 1986)(holding that irreparable
injury justifying injunctive relief typically requires threat of destruction or loss of a going concern);
Caldwell Mfg. Co. North America v. Amesbury Group, Inc., 2011 WL 3555833 (W.D.N.Y. Aug. 11,
2011)(*Mere speculation about possible market share losses is insufficient evidence of irreparable
harm.”) (citation omitted). Moreover, any loss of revenue experienced by the Nation during the
pendency of the action can be compensated with money damages determined on the basis of past and
expected future earnings. Tom Doherty Assocs., Inc. v. Saban Entm’t, Inc., 60 F.3d 27, 38 (2d Cir.
1995) (reciting the general rule that irreparable harm does not exist where the loss of goodwill was
doubtful and lost profits could be compensated with money damages). Thus, this category of harm
does not rise to the level of irreparable harm.

Second, the Plaintiffs argue that they will suffer economic loss because, if the injunctive
relief is not granted, they will lose substantial revenue and will have to continue to pay for the bingo
machines they are leasing. This is a self-inflicted hardship. The fact of the matter is that the
Plaintiffs are operating the gaming facility in violation of federal and state law, and therefore any
lost revenues of illegal funds would not constitute irreparable injury. Nonetheless, it is well-
established that economic damages are insufficient to establish irreparable harm. JSG Trading Corp.
v. Tray-Wrap, Inc., 917 F.2d 75 (2d Cir. 1990)(“[I]t is settled law that when an injury is
compensable through money damages there is no irreparable harm.”); Jackson Dairy, Inc. v. H.P.
Hood & Sons, Inc., 596 F.2d 70 (2d Cir. 1979)(“For it has always been true that irreparable injury
means injury for which a monetary award cannot be adequate compensation and that where money

damages is adequate compensation a preliminary injunction will not issue.”).
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The Plaintiffs’ third category of harm, that the potential enforcement action would encroach
upon the Nation’s sovereignty, is similarly insufficient to justify injunctive relief. This Court
previously rejected the Nation’s contention that the Defendant’s attempt to enforce local laws and
ordinances against it constituted irreparable harm, and concluded that the “nature and scope of
infringement at issue here are not of the level required for a finding of irreparable injury.” Cayuga
Indian Nation of New York v. Village of Union Springs, 293 F.Supp.2d 183, 198 (N.D.N.Y. 2003).
This Court further noted that the “conclusion is bolstered by the fact that monetary relief is a remedy
available to the Nation,” which is also the case here. 1d. This reasoning applies here with equal
force. Inaddition, gambling is not essential to the Nation’s sovereignty, and therefore, any potential
enforcement action against the individuals who are responsible for the illegal conduct will not
infringe upon the Nation’s ability to govern itself or otherwise exercise its sovereign rights.

Accordingly, this does not constitute irreparable harm.

C. The Balance of Harms Weighs Heavily in Favor of Defendants

The balance of the hardships and the public interest weigh heavily in favor of the
Defendants. If this Court were to deny the requested relief, the Plaintiffs would not suffer any
hardship because they would be restored to the same position they were in when this Court
dismissed the Nation’s Complaint over nine years ago. That position is the “status quo” that needs
to be preserved here, not the one that the Plaintiffs have attempted to manufacture by flouting this
Court’s prior decision and operating the gaming facility in violation of the Village’s land use laws
and zoning ordinances. The Plaintiffs, who do not even have the authority to operate the gaming
facility on behalf of the Nation, seek to preserve a “status quo” that finds no support in federal law

and poses health and safety risks to the community. Since the reopening of the bingo hall last year,
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the Nation’s internal dispute has accelerated to the point of violence and lawlessness, as competing
factions of the tribe have competed (and continue to compete) for control of businesses owned by
the Nation. See Trufant Decl. at 1 11-17. This power struggle has necessitated intervention by state
and county police forces on multiple occasions, as well as road closures and hospitalizations. See id.
In light of the proximity of the bingo hall to a local school, the residents of the Village fear for the
safety of their children. See id. at T 14. Although this situation raises issues of sovereignty and
tribal governance that could take months or even years to sort out, that cannot be an excuse for the
continued violence that immediately threatens the welfare and safety of the citizens of the Village.
Under these circumstances, the threat of harm to the community clearly outweighs any harm to the
Plaintiffs resulting from a denial of their motion.
Accordingly, for the foregoing reasons, the Plaintiffs’ motion for a preliminary injunction
should be denied because the Plaintiffs have failed to establish a likelihood of success of the merits

of their claims, or that they will suffer irreparable harm in the absence of a preliminary injunction.
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CONCLUSION

For the foregoing reasons, the Defendants’ motion to dismiss the complaint should be

granted and the Plaintiffs’ request for a preliminary injunction should be denied.
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December 1, 2014
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