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IN THE UNITED STATES DistricT COURT
FOR THE DISTRICT OF CoLuMBIA

CONFEDERATED TRIBES OF THE
GRAND RONDE COMMUNITY OF
OREGON, ET AL.,

PLAINTIFFS, CASE No. 13-cv-00849 BJR
V8.

SALLY JEWELL, IN HER OFFICIAL
CAPACITY AS'THE SECRETARY OF
THE UNITED STATES DEPARTMENT
OF THE INTERIOR, ET AL,

DEFENDANTS,
AND

COWLITZ INDIAN TRIBE,

INTERVENOR-DEFENDANT.,

OPOSED NDED BRIEF OF CUS CURIAE 0K NATION

UPPORT OF PLAINTIFESL

INTRODUCTION
The rich and true history of the homelands of the indigenous peoples who built its

villages, butied its ancestors, gathered foods and medicines, and hunted on and in the
vicinity of the 151.87 acte parcel of land at issue in this case, has been ignored by the United
States.? Amici CHINOOK NATION is 2 not-for-profit corporation otganized under the laws

of the State of Washington that seeks to protect this history and the status of its traditional

"

! Chinook Nation has not reviewed any potential motions that may be coming from the Plaintiffs simulianesn <l with
the filing of this proposed amicus curiar brief and therefore cannot declare that it is in support of any particular motion
However, Chinook Nation®s proposed brief is supportive of certain arguments made by Phintiff Confederated Tribes qt-'
the Grand Ronde Community of Oregon in the histoty of these proceedings, as delinested in this proposed brief.

e the “Map of the Tchinook Nation”, which is attached hereto and marked as “Exhibit A",
i
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homelands. The purpose and foundation of CHINOOK NATION’s incotporation are to
preserve and revive the Chinook language, protect their past cultural resources and sacred
places, suppott the present art, lifeways and subsistence, and grow the futyre education, and
political and legal status of the Tchinook people,

CHINOOK NATION consists of the descendants of the indigenous Tchinook Nation
(hereinafter the “T'chinook™), including eldets and others who wotk together in furtherance
of promoting the fundamental goals of the corporation. The Tchinook consist of nineteen
different tribes, including the Chinook Tribe, the Clatsop Ttibe, the Willopah Ttibe, the
Nucquecluhwenuck Tribe, the Kathlamette Tribe, the Wahlkiakum Tribe, the Skilloot Tribe,
the Kalamah Tribe, the Wakamass T'ribe, the Kathlapouthl Tribe, the Multnomah Ttibe, the
Shoto Tribe, the Shahalz Cascade Ttibe, Chilluckittequaw Tribe, the Wasco Tribe, the
Wishham Tribe, the Wahlala Ttibe, the Clackamas Tribe and the Clowwewalla Tribe. The
tich histoty, culture, language, and homelands of the Tchinook have gone tepressed in
United States history. In fact, t00 many are unaware that the most renowned species of
saltnon, a wind that watms the slopes of the Rocky Mountains, and 3 United States Army
helicoptet are named in honor of these great peoples.

CHINOOK NATION, in line with jts corporate putrposes, seeks to bring attention to
the factual history of the Tchinook peoples and their significant connections to the 151.87
acre parcel of land at issue in this case (hereinafter the “Patcel”). Moreover, the original

allodial® title to the Tchinook Jands sutrounding and including the Patcel has never been

3 . .
The term “allodial” title means title to lands that confer absolute pro ipht i .
any superior authority other than the authosity of the allodial tide hgld i’:‘tY tights to theit owners and aze not subject to
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extinguished by an express Congtessional act, provision of compensation, or other
agteement that had the consent of the Tchinook or any (Sf the Tchinook Tribes.

Simply, the Tchinook are still 2 viable Indigenous People that have continuously
remained connected to then: culture, lifeways, their waters and their lands. Even though the
Tchinook wete hit hard and reduced by European diseases, inundated by intetloper
trespassing United States” citizens secking land, and told by United States authorities to leave
theit homelands and go to distant reservations established for othet tribes, most Tchinook
just held on and stayed put. The United States’ approval of the Parcel as the Cowrirz
INDIAN TRIBE’s “initial reservation” for which it purportedly has “significant historical
connections” flies in the face of the United States’ trust tesponsibility to adjudicate original
title based on objective evidence that takes into account all Indigenous interests concerned
with the adjudicaton of that title. Therefore, the Secretaty of Interiof’s final agency
determinations to acquire the Parcel in trust for the COWIITZ INDIAN TRIBE, and to allow
the COWLITZ INDIAN TRIBE to build a casino on the Parcel, ate thetefore “arbitraty and
capticious.”

CHINOOK NATION supports the briefing and legal arguments of the plaintiff, the
CONFEDERATED TRIBES OF THE GRAND RONDE COMMUNITY OF OREGON, and the other
plaintiffs, as to the legal and factual arguments televant to the “significant historical
connection” determination required to allow the COWLITZ INDIAN TRIBE to develop
gaming on the Parcel. The current patties, plaintiffs and defendants, have not addressed
how the failure to extinguish the Tchinook peoples’ otiginal title to the Parcel and the

surrounding area impacts the Secretary’s determinations.
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CKGROUND ARDING THE HISTO RD
The telationship between the CHINOOK NATION and the United States of America is
a long and complicated history. Since time immemorial and for thousands of years, the
Tehinook have lived with God’s gift to the Tchinook, our holy waters “Yakaid Wimakl”, the
“Great River of the West” from Celilo Falls and the Falls of the Willamette to the Sea.
As Yakama/Chinook Tribal Elder Homer Settler wrote priot to his death:

THE NATURAL WORLD AND UNWRITTEN NATURAL LAWS

Whereas, both the Farth and the earth’s Humanity wete
created, in theit natural states, and

Wheteas, both this Earth and this earth’s Humanity were
created, in their natutal states, by the same Supreme Being,
Both were created as original, natural objects with both being in
their original states of nature as they come from the hands of
the Supreme Maker, and

Wheteas, as the Supteme Maker and cteator of this
Earth, the Supreme Being was its otiginal, exclusive, and natyral
sovereign and divine owner of the earth, and his tifle ang
ownership were the full, complete estate in the Earth with the
ultimate fee therein, and

Wheteas, as the otiginal primary holder and owner of
first and supreme title to all of the catth, with the full estate and
fee therein, the Supteme Being could give the Barth and its title
to whomever he chose to give it, and

Whereas, He chose to give it mankind and this
ownership and title to the Hatth that he gave to mankind is the
original, full, and complete human title to the whole earth, and
it is Supreme, sovereign, full, complete, and exclusive, and

Whereas, the Supreme Being consummated this
aforesaid title and ownetship of the Harth in Humanity who, s
2 continuously existing perpetual body, by vittue of its title and
ownership of the Barth with it passing from and vesting in one
otiginal generation to each of the succeeding generations

4
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making up the continuous and unbroken, petpetual existence of
mankind, and

Whereas, man was created and placed on the Earh to
people it, it was in its cteated and natural state, and natural, not
man-made, laws governed it and the natural earth was not
disturbed by civilized man, and

Whereas, man was created in his natural state and in 4
state of nature and under natural, unwritten laws and he was
placed on this natural Farth as its otiginal and first human
occupant, owner, eldet, and ruler, and

Whereas, his title to this natusal Earth, undet the rule of
the laws of nature, was title by natural use and by natural
occupancy, and it was the first and ofiginal human tifle and
ownetship to the entite natural Earth and thus it constituted
man’s first estate on this earth and was his otiginal state of
being, and

Whereas, all of these things, petsons, and events
occutted before a  written alphabet and language were
developed, before written calendars and time-telling systetns
wete made, before written recotds, ptivate documents, and
governing documents were made, and before written laws
cxisted when the entite Earth was in 2 state of nature and was 2
complete natural wotld, and

Whereas, the aforesaid natural title and ownership of the
whole natural Earth under the natural laws of the entite natural
world was the supreme, primary, original, soverelgn and
exclusive title to the natural Earth and was the natugal heritage
of the individual members of mankind individually and of
mankind as a whole, and passed on and vested in each
successive generation of humanity in perpetuity and by using
mankind as a never dying, petpetually existing body using the
continuous existence of its successive generations, and

Whereas, no one nation or goverament has ever ruled
the entite Earth, but only a part of it, and where the ownership
of patt of the Earth only gave the holder patt ownership of the
earth, then this past title was inferior to the aforesaid natural
title, and such infetior title could only detive and descend from
the said otiginal tide, and



Case 1:13-cv-00849-BJR Document 76 Filed 02/24/14 Page 6 of 38

Wheteas, derived secondary titles to propetty do not
come into existence until the original title has been extinguished
and this must be done by conquest in a just war ot by the free
and informed consent of the priot, rightful holdet and owner,
and

THE CIVIL/LEGAL WORLD AND WRITTEN LAws

Whereas, duting the coutse of the passage of time in the
natural wotld some of its natural cultures of its natural societies
progressed farther and faster than the othets, and in so doing
they developed written alphabets, written number systems,
written languages, written calendars, written time-tefling
systems, written ptivate documents, written governing
documents, wiitten land titles, written public records, and
written laws, and

Wheteas, by teason of the foregoing devices these
natural societies passed from a state of mature and g nataral
culture and society into a civil or legal state with civil and legal
cultures and societies. By means of the previously shown
devices, they developed themselves into an otganized, directed,
and written recorded system of legal force which could be
ditected at any object they chose, used at will, and used as they
pleased, and

Whereas, said civil cultures developed into civil or legal
nations which by dint of superior organized legal force, began
to conquer and take over the persons and property of their
natural neighbor nations, and

Whereas, they used the aforesaid devices 0 make
attificial systems to supersede the natural systems. Some such
devises were to make legal human beings which they made by
law. They also made legal rights instead of natural rights, again
they made legal land, legal objects, legal tivers, and legal written
systems, and legal countries, etc., and

Wheteas, these legal things supetseded the natusal things,

and

Whereas, all of the legal countries had a case made for
themselves, and their laws and legal systems were developed to
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a point where they were concuttent with any point in time and
one could fight a law case by starting with the current time, and

Wheteas, the abotiginal natural countries had no written
records and no case made for themselves and to putsue a law
case in said natural countties one must ity to record the entige
untecorded existence of said country and bring it up to the
ptesent time and date — this was a prohibitive difficulty, too
difficult for the natural individual or the natural country, and

Whereas, the civilized countries began to make treaties
with their aboriginal neighbor countries, and these ireaties were
both a law and a contract in the legal system of the civilized
nations, and

Whereas, these civilized countries gave the aboriginal
race the status of legal men by ptoviding such a status by law,
but this legal status given by this law still kept a natural man,
who was disabled by that law from legally protecting his person
and property, and by renaming the previously named aboriginal
rivets and tetritory with legal names, they used these devices to
take away his natural tights in place locations previously held by
natural aboriginal names, and

Whereas, in said treaties there was a ptovision which
provided that the natural rights and the natural names were to
be retained in the unceded resetve areas of Indian Coun
which was to be used for their homes and homeland, and

Whereas, the aborigines had no writing and did not keep
maps and records in their aboriginal language and let their
otiginal rights pass away by default, and

Whereas, a5 said conttact, the treaty had two contracting
parties and these two parties were identified in that contract,
and

Wheteas, the spelling of the name of the abotigin,
contract patty was changed and he legally ceased to exist as that
contract patty identity, and

Whereas, in any contract when one of the contracting
parties ceases to exist, the sutviving contract party takes all of
the tights of both patties o that contract, and

7
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Wheteas, this is continually being done to abotiginal
parties to a treaty contract, and

THE TCHINOOK AND UNTTED STATES

Whereas, the two continents presenty known as North
and South Americas were aboriginal natural continents, and

Wheteas, they later became known as the New World
and wete exclusively peopled by a natural aboriginal race which
was named Indian by the white man, and

Whercas, the Furopean nations made treaties with said
Indian nations which included political cessions, land cessions,
and cessions of rights in lands, with vatious reservations therein,
and

Wheteas, among the said Indian nations who were
located on what is now known as the North American
continent and within the presently shown boundaries of the
United States who wete located in an area known as Oregon
Country was a nation of Indians known as the Tsinuks, and

Wheteas, this nation occupied the mouth of Yakaitl
Wimakl (the “Great River™), later known as the Columbia River,
from its mouth a certain distance up river to Celilo Fallg and
Willamette Falls, and it held land on both sides of said fiver in
the presently known states of Otegon and Washington, and

Whereas, the United States proposed treaties with seven
(7) tribes of this nation as the very first action undettaken in
compliance with the Act of June 5, 1850, 11.S. Statutes at Large,
9:437, but these treaties were never ratified by the United States
Senate, and

Whereas, these seven (7) ttibes: Willopah, Chinook,
Nukwecluwenck, Clatsop, Kathlamette, Waikakum, and
Skilloot, have never ceded title to their aboriginal triba)
homelands, never sold title in a govetnment to government sale,
not fottified title as the spoils of a just war, and

Wheteas, the United States made treaties with five () of
the nineteen tribes of the Tsinuk People and tribal aboriginal
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fitle was ceded for these tribal homelands: Wishham, Wasco,
Wahlala, Clackamas, and Clowwewalla, and

Wheteas, fourteen (14) of the nineteen (19) tribes of the
Tsinuk People, also known as the Tchinook Nation, have no
treaty with the United States and have never ceded their
contiguously connected homeland: the Chituckittequaw Ttibe,
Shahala Cascade Tribe, Shoto Ttibe, Multnomah Tribe,
Kathlapouthl Tribe, Wakamass Teibe, Kalamah Tribe, Skilloot
Ttibe, Wahkiakum Tribe, Kathlamette Tribe,
Nucqueclohwenuck Tribe, Clatsop Ttibe, Chinook Ttibe, and
Willopah Ttibe, and

Whereas, the otiginal ttle, and tights of this nation’s
aboriginal Indian Country remaining was never extinguished in
any degtee, manot, or fotm, this Nation now hold their
original, full, and complete title to their contiguous Aboriginal
Indian Country lands in jts entirety, and

Whereas, the right of continued past and present
ownetship rests on the Tchinook Nation’s right of possession,
and

Wheteas, the United States government is in trespass and
unlawfisl occupation of this said indigenous Nation’s Original
and Aboriginal Indian Country by the fact of its unlawful
occupation and unlawful possession, and

Whereas, the existence of this Nation of People has
nevet been extinguished and they still survive, and

Now, therefore, as the rightful existing owness of the
aforesaid Abotiginal Indian Countty come the aforesaid
descendants of the Tchinook People, s heirs; legal and political
successors in interest to the watets and the lands of their
Abotiginal National Estate, the original and current homeland
of the indigenous Tchinook Nation.

The waters of Yakaitl Wimak! have always been
Tchinook waters and since time immemorial, the Tchinook
have lived on the banks of our tivers, on the lands that are
drained by our waters. At no time between 1700 and 2013, or
before, has the United States held lawful tite or owned the land
of the Parcel.
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On August 16, 1775, Captain Bruno Hecieta sailed the
Spanish ship “Santiago” into the mouth of Yakait] Wimakl and
drew a map of its entrance.

Duting negotiations between Spain and the United States
over Flotida, Spain dropped theit Northwest Maritime Claim to
the Right of Discovery; ie, the “Treaty of Friendship,
concluded on February 22, 1819, between the United States of
Ametica and his Catholic Majesty of Spain.”

Rights of Discovery ate not transferable.

A later sojourn visits to Yakaitl Wimakl in 1792 by a
vessel of the United States and a vessel of Great Britain led to a
Treaty of Joint Occupancy of Tchinook Aboriginal Indian
Country: “Convention Respecting Fisheries, . . . conducted
October 20, 1818, between the United States of America and
His Majesty the King of the United Kingdom of Great Britain
and Ireland.”

The “Treaty of 1846, concluded June 15, 1846, between
the United States and Her Majesty the Queen of the United
Kingdom of Gteat Britain and Iteland”, resulted in the United
States as the sole occupier of the Tchinook homelands,

On June 5, 1850, Congress passed an Act, 1J.S. Statutes
at Latge, 9:437, which authorized the United States to negotiate
with the aboriginal Indian nations located in what was then
known as Oregon Tertitory, including the Tchinook homelands.

In 1851, the United States’ treaty negotiator, ANSON
DART, was sent to Oregon Tertitory. The first tribes that Mr.
DART counselled with was the Chinookan Ttibes,

In 1852, the United States Senate took action to table
indefinitely consideration of the thirteen Indian treaties
negotiated by Mr. DART.

In 1855, the newly appointed Washington Territorial
Governor, ISAAC 1. STEVENS, invited the Chinook Ttibe and to
try once again to negotiate a treaty.

Negotiations between Mr. STEVENS and the Chinook
Ttibe broke down after Mr. STEVENS insisted that the Chinook

10



Case 1:13-cv-00849-BJR Document 76 Filed 02/24/14 Page 11 of 38

cede 100% of their lands to the United States and relocate to
the homeland of their traditional enemies, the Quinaielt Tribe.
The Chinook rejected this demand, and returned home to
Chinook Indian Country,

President ABRAHAM LINCOLN authorized an Act of War
with his FExecutive Order of 1861 ditecting that Tchinook
unceded lands in Area 458 be sold. Again, an Act of War
occurred when he directed his Secretary of the Laterior, JOHN P.
USHER, to scize lands of the Chehalis Tribe and the Willopah
Tribe located in Washington Territory without a treaty. When
the United States broke away and declared its independence
from Great Britain, it promised the wotld that it would honor
and obey the Law of Nations. The aforesaid Acts of War were
a violation of international law, as well as the laws of the United
States. The Act of June 5, 1850, Statutes at Large, 9:437.

There is no statute of limitations to international land
fraud.

Theft is not a valid means to establish or secute title,

The acts of theft resulting from the fraudulent
Presidential Land Patents issued by President ULYs$ES S,
GRANT on July 20, 1869; September 1, 1869; and July 30, 1874;
as well as the one issued by President RUTHERFORD B, HAYES
on March 20, 18774, were unlawful and invalid,

A president may issue land patents, but only after there is
a consensual transfer of abotiginal ttle to the United States,
followed by ratification of that transfer agteement by the United
States Senate and the President’s proclamation of the transfer.

Presidents GRANT and HAYES tried to give away or sell
patcels of the T'chinook National Estate, all within the tribal
homelands of the Kathlapouthl Tribe of the TCHINOOK
NATION, lands that the United States did not own,

The President of the United States cannot give away or
sell land that the United States does not own.

The President of the United States is not above the law.

* Copies of the six referenced Presidential Land Patents are attached hereto, marked as “Exhibit 1,
it
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Neither man nor country can steal their way to
ownership,

By his acts of issuing unlawful patents, President GRANT
was committing acts of war against the Tchinook People.

The six patents described above were unlawu} patents
and did not transfet good title to the parcels of land in question.

These unlawful presidential land Patents ate proof of the
act of theft and show the method for the acts of land frand, as
subscquent fraudulent deeds issued from these unlawful
patents.

These unlawful patents and acts of the United States
continue to this day, as the United States tries once again to
steal Tchinook lands, this time to give to out neighbors to the
north, the COWLITZ INDIAN TRIBE,

Since time immemorial, the Tchinook have held the
otiginal ultimate fee in title to the land of the patcel in question.
This title has never been ceded by the Tchinook o by the
Kathlapouthl Tribe of the TCHINOOK NATION. There has
never been a government to government sale. The Tchinook
have never forfeited title as the spoils of 2 just war.

Since time immemotial the Tchinook have held original
title to their aboriginal waters and the lands that drain them.

Ro WATE INING
ORIGT B S

The Tchinook People ate the oldest established Nation
of the Pacific Northwest. Since the Salish People and the
COWLITZ INDIAN TRIBE of the Salish Nation have artived from
the north, the tribal boundaties have been set by the Tchinook
ptinciple of watetsheds.

The homeland boundaries of the vatious tribes of the
TCHINOOK NATION are genetally the ridges dividing the
different watersheds. Just as the watershed of the Clackamas
River defines the watets and the lands of the Clackamas Tribe
of the TCHINOOK NATION, and the Cathlapootle and Yahkot]
Rivers are the waters and the lands of the Kathlapouth! Ttibe,

12
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the watershed of the Cowlitz River is the basin for the
COWLITZ INDIAN TRIBE’s homeland.

Because the watershed and the waters of Yakait] Wimak!
(the Columbia River) ate Tchinook waters, the boundary
between the Skilloot Tribe of the TCHINOOK NATION and the
COWLITZ INDIAN TRIBE of the Salish Nation has always been
the reach of tidewater up into the Cowlitz River where the two
watersheds meet and the Cowlitz River has flowed into Yakait]
Wimakl. For thousands of years, the Salish People and the
COWLITZ INDIAN TRIBE have always honored the boundary
until the coming of the white man.

The aboriginal homeland of the Cowrrrz INDIAN
TRIBE is three watersheds away from the patcel in question,
which is located in the watershed of the Yahkot] and
Cathlapootle Rivets (2/k/a the Lewis River), the waters and the
homeland of the Kathlapouthl Tribe of the TCHmNOOK
NATION. To travel from the Cowlitz homeland to the patcel in
question, one must pass through the homelands of the Skilloot
Tribe of the TCHINOOK NATION, the Kalamah Tribe of the
TCHINOOK NATION, and the Kathlapouthl Tribe of the
TCHINOOK NATION in order to reach it. "This goes against the
spitit and intent of the D.O.1’s regulations for the citing of new
Indian resetvations.

Nowhere in the record of human history is there a
record of a transfer of title from any tribe of the TCHINOOK
NATION to the COWLITZ INDIAN TRIBE.

The COWLITZ INDIAN TRIBE, 2 federally recognized
Indian tibe starting in 20000, maintains offices and provides
setvices to its members in Cowlitz and Lewis Counties in
Washington state, within their aboriginal lands. Their housing,
elders’ program, and seniots’ nutrition center are twenty miles
away from the Parcel in the watershed of the Cowlitz River and
in the Cowlitz’s abotiginal territory.

The COWLITZ INDIAN TRIBE’s administrative offices,
located twenty-five miles away, ate in an area that is pot
Cowlitz, but rather the aboriginal homelands of the Skilloot
Tribe of the TCHINOQOK NATION,

13
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ARGUMENT

I,
TCHINOOK HISTORY IS CON' YTOAF G THAT THE

COWLITE INDIAN Txin%: Has A S e THAT TR
CONNECTION” TO THE PARCEL |
For one to show that the Secretary of the Interior has failed to consider relevant and
known facts, it must be cleatr that the decision was “arbitraty, capricious, an abuse of
discretion, or otherwise not in accordance with the law” of “in excess of statutory
jurisdiction, authority, ot limitations, or short of statutory tight” according to the
Administrative Procedure Act, 5 US.C. § 706(2), Motor Vehicle Manufactuters Association
wdnc. v, State Farm Mutual Automobile In ce (ompany, 463 U.S. 29, 43 (1983)
(“failed to consider an important aspect of the problem™). A significant aspect of whether
the Sectetaty made a proper determination to place the Parcel into trust for the purpose of
gaming concetns her failure to objectively review the known and relevant facts that support
or deny the COWLITZ TRIBE’s “significant historical connection” to that Parcel. The
Sectetary has only considered historical facts as advocated by the COWLITZ INDIAN TRIBE
and has impropetly ignored the body of relevant and known histotical facts that present
conflicting information to that of the COWLITZ INDIAN TRIBE. “Tales of the hunt shall
always glotify the hunter.””s
CHINOOK NATION, duting the public proceedings for federal acknowledgement of

the COWLITZ INDIAN TRIBE for its fee-into-trust application and the E]S. development

¥ There is an African provezb that says: Tales of the hunt & 1 o i
wh'ich the provesb arises atgues with tjlrle tnan 25 to which wa};alt:l:l xzrsex;g iﬁﬁ;ﬁ;&ﬁg}lg hoTnhmlthe fable fmm
points fo 2 rr_mrble statue of z man strangling 2 lion, in proof of the superiotity of his kind., “T}? o € latrer CXlllﬁl:lgl)r
*is your version of the story; let us be the sculptors, and we will tevetse the positions; the lion w?itl} ﬂ: newesed the lion,
mun” If the whole story is told, the other parties are allowed to tell their stoty, then th; record cap Prozll}dsetzngﬂ? ;‘?zhtlhe
re

of intetests, instead of the perspective of the one storyteller wielding the power,
14
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has consistently provided written comments to the Secretaty that “I'chinook histoty, land
tenure, and curtent interests wete being ignored throughout these Proceedings and in the
Secretary’s reviews. It is well settled that Indian affairs are within the authotity of the
Sectetaty of the Intetior, and as such the Sectetaty also possesses a particular expettise in
Indian affaits, especially as to how indigenous peoples were unwillingly and legally taken
from their homelands. ez 25 U.S.C. § 2; see also, Morton v, Rujz, 415 .S, 199, 231 (1974) '
(“In the area of Indian affairs, the Executive has long been empowered to promulgate rules
and policies, and the powet has been given explicitly to the Sectetary and his delegates at the
BIA.”). As evinced thoroughly below, it is evident that even though facts were available
concetning the rich histoty of the Tchinook People’s significant congection to the land,
those known facts have been ignored in the Secretaty’s decision-making,

Since time immemorial, the Tchinook People have owned and inhabited the lands
drained by the Yakait-Wimakl! (Chinookan phtase meaning “the Great River™), also known
as the Colurnbia River, from the mouth of the Yakaitl Wimakl and along the Pacific Ocean,
upriver to Celilo Falls now inundated by a federal dam gear present day The Dalles, Oregon,
and north and south of the Columbia River cottidor up various ttibytaries including the
Cathlapootle and Yabkar! Rivers that together are different branches of the tiver (how known
as the Lewis River), near present day La Center. This patticular area of Yakaiti- Winak/, and
the Cathiapostle and Yabkot/ Rivers includes the Parcel. The Kathlapcmthl Tribe, the
Tchinook Nation, and their descendants who are the current Tchinook legal successors in

interest to the title, are the indigenous peoples that are the original and current owners of the

Parcel.

15
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The Tchinook have been described by anthropologists and others as groups that are
linguistically and geographically unique from each othet, namely “lower” and “uppes”
Chinookan dialects. Jon Datin Dachnke, Cathlapootle . . . Catching Time’s Secrets, 15-16
(U.S. Fish & Wildlife Setvice, Cultural Resoutces Tearm, Region 1 2005), annexed hereto as
“Txhibit B”.6 These supple dialects armnong the Tchinook Tribes are impottant because they
demarcate how the nineteen T'chinook Tribes have beeq treated by the United States. The
matitime Tchinook consist of the Chinook, Clatsop, Willopah, and Nucquecluhwenuck
Ttibes, who originally held lands along Yakuit/ Wimak! Grom its mouth to Gray’s Bay and
expanding north and south along the shote of the Pacific Ocean, spoke the Lower
Chinookan dialect. J4 These Tchinook Ttibes along with the Kathlamette Tribe,
Wahkialum Ttribe, and the Koonnaack Band of the Skilloot Tribe who spoke Upper

Chinookan dialects, have historically negotiated with the United States government for the

proposed cessation of most of theit lands. Sz, Complaint, The Chinook Tribe and Bands of

Indians v. United States, 6 ICC 208, 211 (Docket No. 234, 1958) (covering the homelands of

the Chinook and Clatsop Trbes); Sez 4/, chalis Ts t al nited 4

ICC 301 (Docket No. 237, 1956) (discussing the lands occupied by certain Tchinook and
their relation to the Chehalis).

Tchinook Tribes, who spoke Upper Chinookan dialects, include the Skilloot, Kalama,
Wakamass, Kathlapouthl, Multnomah, Shoto, Shahala Cascade, and the Chilluckitequaw
Ttibes who otiginally held lands at the Parcel and along Yakaiti-Winak! frop Oak Point to

the Klickitak River area, including the shotes of the Willamette River upstteam to the Lakc;

I3 4 - - . . .
Note that this publication was developed, in conjuaction with Tchineok d d . -
Setvice, one of the bureaus and offices of the Sectetaty of the Interior. ecendants, by the U.S. Fish & Wildlife
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Oswego area. The Upper Chinookan dialects for the Tchinook Tribes hete included
Kathlamet, Multnomah, and Kilsht. Dachnke, at 15-16. The Kathlapouthl Tribe spoke the
Multnomah dialect. 74 These Tchinook Tribes did not niegotiate with the United States for
cession of their lands.

Further, published evidence establishes that the Kathlapouthl Tribe continuously
occupied the Patcel and its sutrounding area to the exclusion of the Cowlitz Indian Tribe,
The area including the patcel and encompassing the mouth of the Casthigpootle tiver (as
referenced on Pacific Railrcad Survey Map of 1853) and upriver into the watershed was,
both pre- and post-contact, owned, occupied, and used exclusively by the “Upper
Chinookan” speaking Kathlapouthl Ttibe.

One of the largest Tchinook towns on the Yakait Wimak] (Columbia) river was the
Kathlapouthl village of Cathlapotle only two miles southeast from the Parcel, and Notth of
Ridgefield. Id. At 1-4. Lewis and Clark estimated that it was home to as many as 900
Kathlapouthl people; archacologists estimate this town had a latger population. 14, (In fact,
archacologists estimate that the “Portland Basin, where the Willamette River flows into the
Columbia Rivetr [near Vancouver Lake], was an especially attractive area for Chinookan
peoples, containing perhaps the highest population density in Notth America at the time.”
Id, at 4.) The area including the Parcel is an area of higher elevation and would have been
used for hunting deer and elk, and berry picking and other gatheting, to provide other

nuttitional requirements for the Tchinook at the Kathlapouthl village, a5 well as itermns for

trade.
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The Kathlapouthl village was 2 strategically located large trading center between the
Pacific coast and the interior plateau. 14, at 2 and 8. The Tchinook traded goods with other
Native Ametican groups throughout the Northwest and with Eutopeans as eatly as 1792,
Id., at 2. The Columbia River trade to Kathlapouthl also brought new diseases, I4,at 34, In
1835, the Kathlapouthl village was one of the few Tchinook villages that escaped the
smallpox epidemics, Ié’. Furthet epidemics brought mote devastation, but the Tchinook and
Kathlapouthl never became “extinct” or abandoned their lands. 14, at 3740,

In addition to these new facts, the Indian Claimms Commission and other historic
sources have consistently found that the Tchinook are the otiginal and continuous owners of
the area and that the COWLITZ INDIAN TRIBe is not.

Virtually all of the contemporary as well as the historical and anthropological reports

have identified the aborgines on the Lewis River as b :
. elo 1 -
groups and not the Cowlitz] — specifically the Chinook and t?)gemg t?t;;ther tribal

Simon Plamondon, On relati h itz Tribe of Indians v United States. 21 Indian

Cl. Comm. 143, 146 (Docket No. 218, 1969)(emphasis added).

Near the mouth of the Lewis River the Chinook Indians w,

ere-often observed. Dr.
Ray concedes tl'{e a:.ea along the Columbia River and at least 5 miles from thj::
mouth the Lewis Rivet to have been held, ptior to the 1830%s, by Chinookan-

speaking peoples.
Id. at 147 (emphasis added).
John R. Swanton in The Indian Tribes of Nosth Ametica published by the

Smithsonian Institute, Bureau of American Ethnology, wrote that the Hullooetell reported
by Lewis and Clark on the Cowlitz and Lewis River may have been a subdivision of the

Skilloot Indians (speaking an “Uppet Chinookan” dialect of the Tchinook linguistic farnily).

18
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Id., at 147 (emphasis added), citing John R. Swanton, The Indian Tribes of North America

(U.S. Govetnment Printing Office, 1952),

The Indian Claims Commission rulings, which atise out of the CowrLrrz INDIAN
TRIBE’s improper zssertion of ownership of Tchinook lands, found that the COWLITZ TRIBE
was not an occupant, exclusive ot otherwise, of the area. Somehow, the Secretary’s
detetrninations failed to note these findings of fact by the Indian Cluims Commission.
Moteovet, the Secretary’s decision completely fails to explain how the COWLITZ INDIAN
TRIBE can have a significant histotical connection to the Patcel and have as its initial
reservation lands that have always been known by the United States to belong to the
Tehinook. Instead, the Secretary only brings forward facts that are suppottive, however

minimally, of the COWLITZ INDIAN TRIBE.

In fact, even the U.S. Buteau of Indian Affairs has ruled that the Tchinook were the

inhabitants of the Parcel and the sutrounding area,

During the coutse of the Cowlitz’s federal ackn i
.BIA erurisc rejected the Cowlitz’s claims to the Parce[oa:rflzzig'zl‘f: ;ﬁoizzdjf}%&dﬂ'm
its 'I’ec_hmcai Reports that the Cowlitz had no relationship to the Indic s hm
h?d historically lived on the Lewis River, ARO15422 (ﬁnding that t;n SL‘: ‘0
Rwef: Band = w}fich the Cowlitz claimed to have been Cowlitz Indians i e s
cqngstcnﬂy identified as Klickitat™y; 14, at AR015471; AR015740 (“Most of “tEs
otiginal documents indicated that the Lewis River band was probably Klickitsa Oor ;
‘Cathlapoodle’  [Kathlapouth] Chinook.™, The BIA identifi c? ﬁm
anthropological groups representing all members of the modern-day C eh' "
concluded that #oze of them had roots near the Lewis River. 7 owis and

Plaintiff’s Motion for Summary Judgment, at 47-48, Grande Ronde v, 11.S.. No 1:11-cv-
00284 (D.D.C. filed June 20, 2012). (Emphasis added).
Historically both sides of the Columbia River, including its tributaries from Celilo

Falls and Willamette Falls to the Pacific Ocean, were owned by Tehinook. Handbook of
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American Indians, Part I, 493, 591 (The Smithsonian Institution, 4% ed. 1912) (“a Chinookan

tribe living at the mouth of Cowlitz (River) ... undoubtedly a band of the Skilloot” and
Skilloot, “A Chinookan tribe...above and below the entrance of the Cowlitz [Rivet]™). In
1905, the Smithsonian Institution’s Buteau of American Ethnology issued its Bulletin 30
defining the Kathlapouthl as a “Chinookan ttibe formetly living on the lower patt of Lewis
{river}.” Id. at217.

Phintiff CONFEDERATED TRIBES OF THE (GRAND RONDE COMMUNITY OF
OREGON correctly notes that the COWLITZ INDIAN TRIBE fails t0 meet the “significant
historical connection” requirement becanse its occupation was not within the “vicinity” of
the Parcel, in part, because the “the ICC found that the southernmost edge of the land to
which the Cowlitz had an interest in was approximately 14 miles north of the Parcel,” and
that the Indian Claims Commission “explicitly rejected” the Cowlitz claim that their
ancestors lived near the (Lewis River), being the Cathlapootls River and the Yahkot! River
which flows within two miles of the Parcel. In the context of the times, the Parcel’s distance
of 14 miles away from Cowlitz tertitory, as determined by the Indian Claims Comtrission,
could not be considered within the “vicinity.”” Because of salmon Tuns, indigenous peoples
west of the Cascade mountain ranges wete often defined by the watershed that they
inhabited. Thus, one tribe could occupy a watershed just over the mountains from another
only just a few miles apatt, ot one tribe would occupy the lower end of a watershed while

anothet tribe might occupy the upper end of the watershed.

7 .-y f
“Vidnify™. “The state, charactet, or quality of being near in inepui itni cini

: 2 . space, pro wity, proxmnity,” ; T :

the neighborhood (of), near or close {to).” The Oxford English Dictioniry, Vtgl. gﬂ)(, Cgrentir:i g:e:}:gxfotg (g:'?;:]_n

1989).
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In addition, these geographic territosial dividing lines were driven by different
habitats and subsistence methods. For example, tribes at the mouths of larger rivets tended
to be rather sedentaty due to an abundance of salmon, while the tribes in the uppet
watersheds tended to be more nomadic, hunting pame rather than fishing, and due to lack of
concenttated abundance in mote mountainous terrain, See, Id, at 273 (Tchinook “villages
were thus faitly permanent”). Such tribes, sometirnes vety distinctly different in language,
cultute and subsistence methods, were within just a few miles of each other, However, in
this context of occupancy, subsistence and culture, foutteen miles histotically is very far
away, three watetsheds away — cettainly not “in the neighﬁorhood” — and cannot meet the
definition of “vicinity” within the “significant historical connection”™ réquirement 25CFE.R,
§ 292.2 (2008).

The Tchinook’s continuous ownetship and occupation of these lands, including the
Patcel, is not only histotic, but continues to the present date. The T'chinook peoples’
descendants today, and over the last 5,000 years, have lived within the area atound the Parcel
and in their latger surrounding homeland where their ancestors are buried, They continue to
use the area in furtherance of their traditional cultural, spititual, gatheting, fishing and
hunting activities, sometimes violating local laws to do so. Descendants continue to check
on theit sacted places and burial grounds in order to protect them from development and
discovety.

The “Cathlapotle Plankhouse” located at the archaeological village site and a
plankhouse of the Kathlapouthl people within the Ridgefield national Wildlife Refuge —

operated by U.S. Fish and Wildlife within the Department of the Interior (heteinafter
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“DOI”) — is less than three miles away from the Parcel. The Cathlapotle Plankhouse was
built by Greg Robinson of the neighboting Kalamah Tribe of the Tchinook, and is a place

where cuttent descendants of the Tchinook gather for cultural events. enin Door

Public, last visited September 19, 2013, annexed heteto zs “Bxhibit C”. S a/s, “Exhibit B~

Historically, the Kathlapouthl have always, and continuously, occupied this area until
after the 1850s when settlers overtook the area without consent, and the influx of disease
weakened the Tchinook. The Tchinook that occupied this atea did not abandon thejr lands;
tather, they simply could no longer struggle against the citizens of the United States laying
claim to their homelands, and holding them with improper deeds.

Under the two patt definition of “significant histoical connection™, the Tchinook
have been able to document the existence of its villages, burial grounds, and occupancy or
subsistence use in the vicinity of the Parcel. The government’s own documents exclude the
COWLITZ INDIAN TRIBR as having any significant historical connection to the Parcel, and
instead do name the Tchinook as the otiginal owners. See: Exhibit B and C, Bul:'eau of
Indian Affairs (hereinafict “BIA”) Pedetal Acknowledgment Proceedings for the Cowlitz
Indian Tribe, and Cowlity Trbe of Indians, 21 Indian Cl. Comm. 143, for example.
Furthermore, the Sectetaty breaches her trust responsibilities when she ignores the history of

the Tchinook People to favor the COWLITZ INDIAN TRIBE, even if the T'chinook are not

13 . . .
“Significant bistorical vonnpction voeans [1] the land is located within the boundaries of the i erva
. i i ttibe’ i
xgtiﬁcd ot yngratiﬁed treaty, ot {2} 2 tdbe can demonstrate by histotical documentation t]je‘:! ::iz:xfce o‘f:"mt; M('{gxc’a
villages, burial grounds, occupancy or subsistence use in the vicinity of the land.” 25 CFR §292.2 9 {2008) o e
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federally recognized in this instance? - because the government has failed to resolve the title

to the land in question.

1.

Lt

NIGC APPROVAL

On November 23, 2005, the National Indian Gaming Comemission (hereinafter the
“NIGC”) approved the Cowlitz Indian Tribe’s gaming ordinance, based in patt on its
determination that the parcel in question would be eligible for gaming under the Indian -
Gaming Regulation Act’s (hereinafier “IGRA”) “restored lands” exception, if and when the
patcel in question was placed in trust.10

The Tchinook developed theit own calendar to keep track of time. Undet their
calendat, the year 2013 is an even year (9668). Since time “memorial”, the Tchinook people
have owned and occupied the valley of Yakaitl Wimakl (Columbia Rivet) from Celilo Falls to
the Pacific Ocean, and the patcel in question has always been within the aboriginal ttibal
homeland of the Kathlapouthl Ttibe of the TCHINOOK NATION.

Approximately five thousand years ago, the COWLITZ. INDIAN TRIBE of the Salish
Nation attived to find the ancient Tchinook domminion within the valley of the “Great
River”. The Tchinook allowed the Cowlitz to settle in the valley of a tributary to the Yakaitl

Wimakl, and it came to be known as the Cowlitz River,

By D j
Jer, Cohe db. f Fede n Law, § 3.02, (Nell Jessup Newton ed,, 2012). “Oceasionally Congress has

afforded health care and other benefits to members of non-federalf ; : P ) /
there is a special history of ungrati_ﬁed f:rea!:ies with native groups. gI SEZ?hg:f:sZil gﬁf& ;:tz;c!iléj’ in Q;]:ifor_ma, wheze
from lac}{: qf fcd.e.tal respect for their sovereignty and Iand bases, lack of protection from state v & ;:)gmz tribes suffer
to repatnatxot} rights and other forms of cultuzal protection under federal law and denial of ::ns ;uon;i lack o'f 4ccess
wibes that enjoy a government-to-government zelztionship with the United States. This | ) 05t benefits available to
deny historical or coltucal evidence about tribal existence.” (Emphasis added) I, cgal status cannot, of course,

PIGC ARO01623-24,
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For the past five thousand years, the Cowlitz have always known and tespected the
boundary with their neighbors, the Skilloot Ttibe of the Tchinook Nation: the reach of
tidewatet on the tributaty Cowlitz River. This exact boundary point is cleatly shown in the
DOPs map of 187811

At no time duting the last five thousand years and up until the April 22, 2013
decision reached by the DOI can the COWLITZ INDIAN TRIBE name a date that the
Tchinook ‘s title was transferred to the Cowlitz. At no time in the last 300 yeats and up until
the April 22, 2013 decision reached by the DO, can the United States name 2 date when the
Tchinook’s title was transferred to the United States of America,

The definition of “restote” is “to put or bting back into a former of otiginal state.””12
Each day of every yeat for the past 9,000 years, the Kathlapouthl Tribe of the TCHINOOK
NATION has owned and held the otiginal ultimate absolute fee in title to the land to the
parcel in question, which is Iocated in the heart of their abotiginal tribal homeland. At no
time duting the past 9,000 years has the Cowlitz Indian Tribe ever owned or held the
aboriginal title to the land of the parcel in question.

Thus, this parcel of land cannot be restored to the Cowlits. The NIGC committed
error on November 23, 2005, when they apptoved the COWLITZ INDIAN TRIBE’s gaming

ordinance. This parcel of land has never belonged to the CowrITz INDIAN TRIBE

Ly copy of this map is attached hereto, marked as “Bxhibit ID”,

2 Merriam Webster's Dictionaty, 1976 (Sptingfield, MA).
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IIT,

INVALID PRESIDENTIAL LAND PATENTS

A, OMGINAL TITLE TO THE PARCEL HAS NEVER BEEN
EXTINGUISHED BY AN ACT OF CONGRESS

The Sectetaty has failed to consider the status of Tchinook title when making her
determinations. The Parcel is part of the central area of lands of the Kathiapouthl_ and other
Tchinook Tribes that was never taken by th? United States as required by law through: (1)
intent or agteement on the patt of the Tribe to cede their lands, and (@) express and
unambiguous congressional authorization. “Extinguishment of Indian tile based on
abotiginal possession . . . The power of congress in that tegard is supteme.” United States v-

Santa Fe RR Company, 314 U.S. 339, 347 and 354 (1941) (finding that Congtess has the

power to extinguish aboriginal tide, “extinguishment cannot be lightly implied”, and there

must be shown an intent ot agreement on the patt of the ttibe to abandon thejr ancestal
lands; forcible removal is not evidence of abandonment by the tibe).

In 1851, a series of thirteen treaties wete negotiated with vatious tribes and bands,
including certain tribes of the Tchinock as authotized by the act of June 5, 1850, 9 Star. 437.
The Supetintendent for Indian Affairs of the Oregon Territory, ANSON DART, negotiated
the proposed treaties at Tansy Point, on the South shore near the mouth of the Cohumnbia
River with only certain Tchinook tribes from the Western lands of the Tchinook, including
the Chinook, Clatsop, Willopah, Nucquecluhwernuck, Kathlamette, and Wahkiakum Tribes
along with the Konnaak Band of the Skilloot Tribe. In these proposed treaties thege

Tchinook Tribes negotiated fot cession of most of thejr land in return for recognized and

teserved treaty tights. See, C.F. Coan, The First Stage of the Federal Indian Policy in the
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Pacific Notthwest, 1849-1852, 87-89, (The Quarterly of the Oregon Flistorical Society, Vol.

22, No. 1, 1921). See also: http:www.jstor.org/stable /20610175 {last visited September19,
2013), annexed heteto as “Exhibit C”. The lands to be ceded by the Clatsop, Kathlemette,
the Wahkiakum, Willopah, and the Chinook T tibe proper, of the Tchinook Indians are
desctibed in %MM“@_@MM&M 6 Ind. CL Comm. 177,
192 (Docket no. 234, 1958) and in “Exhibit C”. These proposed treaties, though executed
by ANSON DART, were never ratified by the Senate.

These treaty negotiations, as well as the Indian Claims Commission decision, did not
include the area upriver on the Columbia River that encompasses the Parcel, which is
demarcated in “Exhibit C” as the unmatked parcel East of “B” and Notth of “Dy”. These
tteaty negotiations did not include the specific tribes of Tchinook living in this area,
inchuding the Kathlapouthl. It is not known why these Tchinook Tribes in the atea of the
Kathlapouthl village and the Parcel were not included in the treaty negotiations, though the
Kathlapouthl Ttibe still occupied the atea as their #aditional homeland. Sz “Fixhibit B”, at
34. Other treaty negotiations took place with further eastern Tchinook Tribes in 1855 which
included the Wasco, Wisham, Wahlala, Clackamas, and Clowwewalla Tribes who spoke
uppet Chinookan dialects, but the interior or central Tchinook lands, including the area
whete the Parcel is located, were never enveloped in a ratified or untatified treaty, the United
State never sought to negotiate with these Tchinook Teibes and obtained their consent for
cession as the law [9 Stat. 437) requires,

On February 20, 1855, Tetritorial Governor ISAAC L STEVENS commenced treaty

negotiations at a Kisehman on the south bank of the Chehalis River with Uppet and Lower
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Chehalis, the Satsop, the Cowlitz, the Chinook Tribe, Quinaielt T'ribe, and the Queets
Indians. Chehalis ICC, at 30. On July 8, 1864, Sectretaty of the Interior JOHN P. USHER
wrote an order taking certain Tchinook lands without consent of the Tchinook ot the

Willopah Tribe, within whose homeland one of the camps was located. In Indian

Cessions in the United States, 1784-1894, the author cites to the July 8, 1864 Order of

Secretary USHER as the authority for taking of two paeels ,Within e aren demareared o

Atea Number 458 on the “Washington 1” Map. At pages 832-33, and “Washington 17 Map

in J.W- POWELL, Eighf?{"ﬂfh Annual Report of the Burean of AInCIiC Ethnol o the

Secretary of the Smithsonian Institurion 1896-1897, Part 11 (WHShington Government

Printing Office 1899), annexed hereto as “Kxhibit F”. The author states “These tribes
otiginal claimed this tertitory. The U.S. took possession of it without any treaty, assigning to
the Indians first only one small reserve (Chehalis) and afterward another (Shoalwater Bay).
The territory thus acquired by the U.S,, is hete shown.”

Howevet, the 1864 Secretarial Order only established the Chehalis and Shoalwater
Bay concentration camps. The Secretary does not have authotity to extinguish original title,
Any unilateral Secretarial Order to usurp Tchinook title, without the express intention of
congress to unambiguously extinguish title, is unenforceable as a matter of law. “Any
actions taken by the executive to extinpuish Indian title depend for their efficacy upon
congress’s acquiescence.” U.S. v, Dann 706 F. 2d 919, 928 (9% Cir, 1983)(rev’d on other

gtounds U.S. V. Dann, 470 U.S, 39 (1984)), citing United States v. Southern Pacific Transp.

Co., 543 F.2d 676, 689 (9% Cit. 1976). It was from this improper Sectetarial Order upon

which Presidential land patents were issued between 1864 and 1877 for the Parcel. Then
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and since, the United States has behaved as if the Tchinook are irrelevant or supetfluous and
that Tchinook title to the interior Tchinook land need not be tespected.

If Congress has not expressly and unambiguously extinguished aboriginal title, federal
law holds that the United States can extinguish Indian title after it has encroached upon
Indian land through an act of compensation or other legislative means. Uni, tes v.
Dann, 470 U.S. 39, 45 (1985) (citing to the Indian Claims commission Act that payment of
any claim through the Indian claims Commission “shall be a full discharge of the United
State of all claims and dermand touching any of the matters involved in the controversy.”) A
Walla Walla Indian masquerading as the Sovereign of the Chinook Tribe and also as
tepresenting the Clatsop Ttibe, filed 2 claim before the Indian Claimg Commission, which
included land claims from the 1851 ANSON DART unratified treaties. fee, Complaint, The

Chinook Tribe and Bands of Indians v. United States 6 ICC 208, 211 (Docket No. 234

1958); see also, Upper Chehalis Tribe, et al, v. United States, 4 ICC 301 (Docket No, 237

1956) (discussing the lands owned by the Tchinook in the west and their relation to the
Chehalis). But again, the Tchinook Ttibes, including the Kathlapouthl, in the inland of
central part of the Tchinook National Estate were never inchided in any of the Indian
Clarms Commission Act claims. ‘There is no other Instance in which the title to these central
Tchinook lands was exptessly and unambiguonsly extinguished by an act of Congtess and
with the consent of these Tchinook Ttibes.

Original title has been tecognized and reaffirmed by the U.S. Supreme Court: Indian
tribes have an “unquestioned tight” to the exclusive possession of their land, Chetokee

Nation v. Georgia, 5 Pet. 1, 17 (1831), and an Indian tribe’s Hight of occupancy is “as sacred
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as the fee simple of the whites.” Mitchel v. ited States, 9 Pet. 711, 746 (1835). This basic

ptinciple has been reaffirmed and never overturned. See alro Fletcher v. Peck, 16 Cranch 87

142-143 (1810); Johnston v. Mclntosh, 8 wheat, 543 (1823); Clark v. Smith, 13 Pet. 195, 201
(1839); Lattimer v. Poteet, 14 pet 4 (1840); Chouteau v. Molony, 16 How. 203 (1854);

Holden v. Joy, 17 Wall. 211 (1872); ses afso, M&MQ&M&M 470

U.S. 226 (U.S. 1985), rusd. on other grounds. The fact that thete can still be otiginal title that
has not been extinguished according to federal law is a unique situation as most otiginal title
has been accounted for through treaty, legislation, or pursuant to the Indian Claims
Commission Act, ot other congtessional activity.

Original title may also be extinguished through abandonment by the Indian naton or
tribe. wmm, 314 U.S. 339, 354 (1941}, However, the
Tehinook including the Kathlapouthl living it the area at issue did not abandon their lands
and since 1840 were slowly overwhelmed by the intetlopers and trespassets that were
citizens of the U.S.A. or members of the Cowlitz tribe.

Most certainly the United States cannot now attempt to allow another Trbe
unaffiliated with the Tchinook People to take over the Parcel s an “initial resetvation” with
“significant historical connections” unless it first males 4 determination that Tchinook title
and all rights associated therewith have been extinguished pursuant to federa] law. Relevant
case law specifically addressing these facts in the context of a fee-into-trygt application has
not been found. Howevet, it is uncontroverted that the United States maintains a trust
responsibility to recognize or extinguish the homelands of the otiginal indigenous peoples

and with the consent of the indigenous peoples, and it must do o expressly and
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unambiguously — not impliedly by executive agency action as a part of another Tribe’s fee-

into-trust process. Seg, I4. It is also uncontroverted that the law is ““well established that th.e
government in its dealing with Indian tribal property #cts in a fiduciary capacity,” Lincoln v.
Yigil, 508 U.S. 182 (1993), citing QMM&%, 480 U.S.
760,707 (1987). Ptinciples and guidance contained in the United Nations Declaration of the
Rights of Indigenous Peoplest (“Declaration™) should guide this Court and the Secretaty to

include the Tchinook People, theit history and land tenute, in a proper determination that is

not arbitrary ot capricious. Vehicle Manufacturers A cigtion of U.S., Inc, v. State F
i bile In pany, 463 U.8. 29, 43 (1983) (an agency is arbitrary and

capticious if it has “failed to consider an important aspect of the problem™). The status of
Tchinook title to the Parcel is morally and legally a “significant aspect” for the Secretaty’s
determination to allow land to be placed into teust for the benefit of the COWLITZ INDIAN
TRIBE, especially consideting that the COwLITZ INDIAN TRIBE’s “significant histotical

N .
connection” to the Parcel is tenuous at best. The Secretary has an “overzidi.ng duty...to deal

fairly with Indians.” Morton v. Ruiz, 415 U.S. 199, 236 (1974),

¥ UN. GACR, G.A. Res. 61/295 (October 2, 2007). The “Uns i i
Peoples” specifically Articles 10 and 27 are sigr:iﬁc::)lt to this q‘.1v:‘:’fi(>1:.a ufiﬁgcﬁeﬁ)u;iﬁd: ﬂd: y f‘l‘}ghts of Indigenous
.shall not be forcibly remc?vm:l from their lands or territories, No telocation shall take place ‘ﬁ: ibyrin. i peoples
mfonumed consent of t'he indipenous peoples concetned and after agreement on fust and faj_rm out the_frﬁe, ptior aad
p?ssxg)le_ with the option of retwn, Artidde 27 states that the country “shall establish and i;minpensauP a am?, Wh.m
W!t%l u?djgcuous peoplfs concemer:iz a fair independent, fmpartial open and transparent proces plement, 1n conjunction
to ;ndigenous peoples I.av‘vs, tradlhf:ns customs and land tepure systems, to recognize and 8, dgivéiﬂg due recognition
mdigei{nus pcop?cs pertaining to'thmr lands territories and resources, including those which w adju df“_“te the rghts of
otht?:wise occupied or used, Inchgeno_us peoples shall have the right to paticipate in this m:re tfjt Iluonaﬂ}' owned or
Natlons._ S.pem.al RapRoneur on the Rights of Indigenous Peoples, James Anaya, conﬁrme% thesst') ]a[ ./f&s the Unit'ed
lops existing mtemanonal_norms and represenis “an guthoritative common undetstanding' 8t eth :cla;;annn embodies
minimum content of the nght_s of indigenous peoples” which: “does not attempt to bestou: indi  Bobl el 0{; e
set Uf'speclal or new human ::ights_, but rather provides 2 contextualized elaboration of genery] hgenous‘peoples{ W“h :
and rights as they fe]atf: to specific historical, coltural and social circumstances of indj uman nght,s, P an!pl.es
Rappotteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous Pe‘i*‘;}musUl.JNe"PIes - Special
Council, UN. doc, A/HRC/9/9 GAOR (Aug. 1, 2008). These rights enumerated jn the Decrs o .. Human Rights
an “authoritative common understanding, at the global level” I ntion sre understood as
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B. ILLEGAL PRESIDENTIAL LAND PATENTS

In ordet to consider the status of the Presidential Patents for the parcel in question,
one should look at other Presidential Patents involving lands of the TCHINOOK NATION.
Fot example, in Oregon Tetritory and that portion of Oregon Tettitoty that later became 2
part of Washington Tertitoty, one can find the propet procedures for the transition of
indigenous Indian lands to become public lands of the United States,

Specifically, with regatd to the T'chinook lands in the Clackamas River Valley, the first
step involved the passage of an Act of Congress on June 5, 1850, ie., “an Act authorizing
the Negotiation of Treaties with Indian Ttibes in the Territoty of Oregon for the
establishment of Their Claims to Lands lying West of the Cascade Mountains and for Other
Purposes.” On January 22, 1855, JOEL PALMER, for the Usited States, negotated the Treaty
with the Kalapuya, Etc., with vaﬁous tribes, including the Clackamas Tribe. The treaty was
signed and concluded, and then ratified by the United States Senate on March 3, 1855, ag
well as proclaimed by the President of the United States on Aprl10, 1855, With that
proclamation, the Tchinook indigenous title held by the Clackamas Txibe of the TCHINCOK
NATION was transfetred to the United States, and thereafter, they became public lands of
the United States.

Latet, Presidents GRANT and HAYES issued patents for parcels of thege public lands
owned by the United States in the Clackarmas Valley. Thereafter, these patents were given or
sold to U.S. citizens, and then deeds were promulgated as the pateat parcels were divided

and transferred from one party to anothet. Due to the application of proper procedutes and
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due process protections, an abstract of title will show that the deeds flowing from these
patents of Tchinook lands in the Clackamas River Valley are lawful,

Tutning to the Tchinook lands located in the Kathlapouthl River Valley where the
curtent patcel at issue is located, it is clear that these procedutes and dye process were nof
followed. The same Act of 1850 authorizing the treaty negotiations should have been
applied to all Tchinook lands. Unfortunately, this did not oceyr. As noted by the
Washington Tetritotial Governor ISAAC 1. STEVENS durting his negotiations at Kisehman on
the south bank of the Chehalis River between February 20 and March 2, 1855, with the
Upper and Lower Chehalis, the Satsop, the Cowlitz Tribe, the Chinook Ttibe, the Quinaielt
Tribe, and the Queets, he acknowledged that he should have invited tribes from the Upper
Chinook of the Columbia River Valley to attend and patticipate in the council .4 Despite the
explicit authorization frorn the Act of 1 850, this oversight was never addressed.

Between 1869 and 1877, Presidents GRANT and HAYES issued six patents covering
the approximately 152 acres of the instant patcel.’s Theteafter, deeds were promulgated, and
the land was eventually purchased by the CowLiTz INDIAN TRIBE. However, as is clear
from the historical recosd, the proper procedures and the necessaty due process of law were
not followed with respect to these Kathlapouthl lands of the Tchinook Nation, Presidents
Grand and Hayes issued patents for lands that were not owned by the Unired States. The

[14 + ¥
scizute” of these lands was conttaty to law, and the subsequent abstract of title and deeds
£

My :
National Archives, Records of the Washi Superi i i
. hington upenntendency of Indian Affairs, Treaty Proceedings, 18541855, p.
% See: Haxhibit H.
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as presented by the COWLITZ INDIAN TRIBE to the DOI were frandulent and defective as a
matter of law, and in direct violation of the applicable rules for fee-to-trust land transactions

Iv,
BREACH OF FIDUCIARY DUTY BY THE DOTI’S BUREAU OF INDIAN AFFAIRS

"The personnel and employees of the Northwest Area Offices of the Bureau of Indian
Affairs (hereinafter the “BIA”) are geqeraﬂy well-educated individuals who know the history
of what is commonly referred to as “Oregon Country”. They know that the Tchinook
people have occupied and lived in the Yakait! Wimakl (“Columbia River”) valley from Celilo
Falls to the shores of the Pacific Ocean since time immemorial. Most have seen the map of
linguistic locations dtafted by JOHN WESLEY POWELL, founder of the Bureau of American
Ethnology, which confirms that assertion. (See: “Exhibit B”).

The BIA and its employees have a fiduciary duty to all of the indigenous people
living within the boundaties of what is now called the United States of Ametica, whether
affiliated with federally-recognized tribes or not, to acknowledge and tespect the existence of
their traditional ttibal lands. Qn December 16 2010, the President of the United States
signed the United Nations’ Declaration on the Rights of Indigenous Peoples, a copy of
which is attached heteto, marked as ‘“Fxhibir G, and fully incotpotated herein by this
reference.

Howevet, on December 17, 2010, the Secretary of the Intetiot decided to ignote this
commitment to the fundamental rights of this country’s indigenous people when he decided
to seize the traditional lands of the Kathlapouthl Ttibe of the TCHINOOK NATION and place

them into trust for the benefit of the COWLITZ INDIAN TRIBE.
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Following judicial review, the DOT was told to teconsider thejr decision on this land
transfer. On April 22, 2013, the Secretaty for the DOI teaffirmed this decision. In doing so,
the Sectetaty ignored the histosical record affirming that the patcel in question is traditional
lands of the Tchinook people, as well as the United States’ responsibilities to the Tchinook
people under the United Nations’ Declaration on the Rights of Indigenous Peoples
(“Exhibit G”), in ditect violation of its moral obligations to the Unjted Nations and its
fiduciary duties to the TCHINOOK NATION.

Under the laws of the United States, the necessary steps to complete an accurate
Abstract of Title ate clear. (See: “The Treatise on the Examination of Titles to Real Esrate
and the Pteparation of Abstracts” by W.B, Mattindale, which is attached heteto, matked as
“Exhibit I”). As patt of the DOT’s preparations 1o ptocess the instagt fee-to-trust land
transfer, it is required to prepate a valid Abstract of Tite, The necessary steps and
procedutes for such an abstract have been developed and promulgated by the United‘ States’
Depattment of Justice. While the Department of Justice’s standards and ptocedures only
tequire the DOT to go back forty years, this “cap” would seem to be less than prudent for
lands located in the western half of the couniry, particularly when one factors in the
provisions of the United Nations’ Declaration on the Rights of Indigenous Peoples
(“Exhibit G”).

The DOIT had 2 clear duty and a fiduciary tesponsibility to acknowledge the illegality
of the fraudulent President Patents that putported to transfer ownetship of the Tchinook’s
otiginal title to their traditional lands over to United States’ citizexns, As reflected in the

historical record, these approximately 152 actes are not Cowlitz lands, they are Tchinook
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lands. Mote importantly, ownership of these approximately 152 acres does not lie with the
United States, it rests with the Tchinook Nation. The decision of the Sectetary of the DOI

mmust be reversed,

V.
Trrie BY ULTIMATE DOMINATION

The model chosen by the United States Congress for the acquisition of fitle to the
lands of the Otegon Country is embodied in the Act of June 5, 1850. The negotiation for
transference of title was implemented in general, but not for every square mile of the land.
There are a few presidents, senators, representatives, and others that have declared the
Indian Treaties are fine but not altogether fnecessaty for the acquisition of title to North
America. Their thinking is supported by reliance on the principles enumerated in the U.S.
Supreme Court’s ruling in Johnson v. Mclntosh, 21 U.S. (8 Wheat) 543 (1823), which
addressed the issues of divine right and ultimate domminion in land acquisitions. Two of the
essential elements of Chief Justice Matshall’s tuling were the Emopean Christian Right lof
Discovery, and “. . . converting the discovery of an inhabited countty into conquest,”

The “Right of Discovery” may be argued for the East Coast of Notth America, but
with regard to the West Coast whete flows the great river of the West, “Yakaid Wimakl”, the
United States did not possess any “Right of Discovery”. Here in the West, the “Right of
Discovery” was accomplished by Spain when the ship “Santiago™ sailed in the mouth of
Yakaitl Wimakl, and Captain HECIETA named the tiver “Rio de San Rogue”,

An essential element of conquest is seizure by force. President Tiomas JEFEHERSON
detailed a military reconnaissance mission out to the West Coast under the command of

MERRIWEATHER LEWIS and WILLIAM CLARK. It must be noted that this “mission” was not
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a “conquest by force” action, but tather one of explotation and peace. The LEWIS and
CLARK mission passed out “peace” medals, and the ‘Tchinook Nation sti]] has a few of the
medals that wete personally handed to them by LEWIS and CLARK. There were no hostilities
between the Tchinook people and the United States of Amertica’s mission force, In fact, in
the Pacific Northwest, the Chinook Ttibe is the only tribe to fight on 2 war footing to
defend the United States from a military foe.16

Duting the War of 1812, the British sent a gunship to the mouth of Yakaitl Wimak]
to seize the United States’ commercial outpost, Fort Astotia, The indigenons West Coast
communications “network” sent word to Chinook Chief COMcOMLY from California that 2
British warship was headed to Fortt Astoria, Because of the ftiendship between the Chinook
and the Astoria community, Chief CoMcomMLy deployed Chinook wartiors to several
vantage positions at the entrance, with instructions to stop the British from enteting the
tiver by shooting flaming arrows into its sails to block its maneuveting across the bar.

Chief Comcomly then paddied to Astoria to inform the men of JOHN JACOB ASTOR’s
Fur Cotnpany that they need not be afraid because the Chinook would stop the British
watship from captuting Fort Astoria. ‘The tradets in chatge at Astoria told. Chief
COMCOMLY that he could call down his wartiors because they had made a deal to sell out
their boss, JOHN JACOB ASTOR, and become partniers with the British enterprise, the
Northwest Fur Company. Thereafter, the British watship did indeed seize Fort Astoria, faise

the British flag at the post, and renamed the post Fort George in honot of King GEORGE

'8 Apainst Great Britain during the War of 1812,
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The United States does not have the tight to seize the Tchinoolk’s otiginal abortiginal
title for themselves via theit presidents by ultimate dominion The United Nation’
. ation’s

Declaration requites that the United States follow the “Rule of Law”

N 510
‘The Tchinook People continue to exist struggling to obtain the means and strength
to assert their nation building efforts proclaimed December 22, 2001, and their history must
be recognized and included in the documents and decision-making of the United States, in
the hope that they can again return to a place of prominence and honot,
The DOI was atbitrary and capricious in finding that the Cowlitz Indian Tribe

1)

possesscs a “Significant historical connection” to the Parcel as its “initial resetvation.”
Amisus Curige CHINOOK NATION tespectfully requests that this Court declare that the Parcel
cannot be put into trust as the COWLITZ INDIAN TRIBE’s “inidal reservation” for gaming
purposes ot otherwise, enjoining the Secretaty, Furthermote, there temains the question of
Congress” failute to extinguish original title to the area including the Parcel, and how that
impacts the Secretary’s determinations in these proceedings. Certainly, it would be arbitraty
and capricious for the S ecretary to continue without 2 full undezstanding of the status of the

Tchinook title to the Parcel.

RESPECTFULLY SUBMITTED this . & 7day of November, 2013,

CHINO}:: NATION

D.C. Bat No. 210245
Beins, Axelrod, P.C.
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