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There is little written on child welfare issues as they involve 

Native military families. In the recent case of Adoptive Couple v. 

Baby Girl, the Supreme Court erased them entirely. The federal 

government, tribes, and states can address issues affecting Native 

military families in a number of ways, including:

• Kinship placement in contested adoptions put on hold due to 

deployment.

• Ensuring memorandums of understanding between military 

bases and states include reference to the Indian Child Welfare 

Act (ICWA).

• Identifying and educating attorneys—including judge advo-

cates—on both ICWA and the Servicemembers Civil Relief Act.

• Training Veteran Treatment Court judges on issues specific to 

Native veterans.

• Modeling specialized state ICWA dockets on Veteran Treat-

ment Courts.

• Opening conversations between child welfare courts and veter-

ans courts, and assigning one judge per family.

• Encouraging the development of tribal court veterans treat-

ment dockets and engaging with the Veterans Administration 

(VA) through Veteran Justice Outreach Specialists (VJOs).

The ICWA, 25 U.S.C. §§ 1901 et al., one of the most important 

pieces of federal legislation for American Indian families, has 

been subject to Supreme Court review only twice since its pas-

sage in 1978. The first, Mississippi Band of Choctaw Indians v. 

Holyfield, 490 U.S. 30 (1989), was a ringing endorsement of the 

law, a call to the states to respect its jurisdictional provisions and 

to not allow individual state definitions of legal terms to undermine 

its purpose. When Mississippi wanted to adopt a state-specific 

definition of domicile to defeat tribal jurisdiction because the 

children involved were born off-reservation though their parents 

were domiciled on the reservation, the Supreme Court held the 

federal law must have uniform applicability across all states. The 

second, Adoptive Couple v. Baby Girl, 133 S.Ct. 2552 (2013), was 

far less enthusiastic and curtailed the law’s application in certain 

cases. More damaging has been the states’ responses to Adoptive 

Couple v. Baby Girl, especially that of the Alaska Supreme Court 

in Native Village of Tununak v. State, 334 P.3d 165 (Alaska, 

2014), which applied the holding of the opinion to the involuntary 

removal of a child by the state far beyond the fact pattern of the 

original decision, a contested adoption. 

There are many troubling aspects to the opinion in Baby Girl, 

but what this article seeks to illuminate are the pieces left out of 
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the opinion: the military service of the Native father, and the inter-

section of child welfare, ICWA, and Native military service. While it 

would be difficult to pin down just one aspect of the opinion that 

enraged Indian country the most, certainly the Supreme Court’s 

complete erasure of the biological father’s military service from the 

record would be near the top. 

Citizens of Indian Nations serve in the United States military 

at higher rates per capita than any other ethnic group.1 Pride in 

that fact drives tribal recognition and honor of Native veterans 

and service people. Codetalkers from World War II may be the 

most famous example of American Indian service during wartime, 

where soldiers used the knowledge of their own languages (knowl-

edge the United States tried to eliminate through forced fed-

eral assimilationist policies) as the basis for codes during the war. 

Recently, Congress awarded its highest honor, the Congressional 

Gold Medal, to Codetalkers from 33 tribes for their bravery and 

service. At tribal powwows, veterans normally open the festivities 

during the grand entry, when they are honored by carrying in the 

eagle staffs and flags and honored with a victory or veterans song 

when the eagle staffs and flags are posted. More recently, the first 

woman to die in combat in the Iraq war was a Hopi woman, and 

a mountain peak in Arizona in now named for her. In 2012, the 

Crow tribal legislature passed a resolution honoring the nearly 30 

years of service of Command Sgt. Major Julia Kelly.2 Further, the 

U.S. Department of Veterans Affairs (VA) has named three medi-

cal facilities after Native American servicemen.3 For the Supreme 

Court to ignore a record of military service, to erase it as part of 

the Court’s narrative to explain someone as an absent father, is a 

particularly egregious insult.

Congress passed ICWA in 1978 to prevent the ongoing, whole-

sale removal of Indian children from their homes. When an Indian 

child—defined in 25 U.S.C. § 1903(4) as an enrolled member of 

a tribe, or a child eligible for enrollment as well as the biologi-

cal child of an enrolled member—is involved, the Act applies in 

four defined proceedings. Those proceedings, listed in 25 U.S.C. 

§ 1903(1), include foster care, pre-adoptive placement, termina-

tion of parental rights, and adoptions. This means the involuntary 

removal of children, usually by state agencies, and both voluntary 

and contested adoptions, are governed by the law. The law differ-

entiates and defines pre-existing exclusive tribal jurisdiction over 

children residing on a reservation, and concurrent, or transfer, 

jurisdiction over children residing off a reservation. The law allows 

for the transfer of cases back to tribal court jurisdiction; but if 

the case stays in state court, there are specific provisions regard-

ing the placement of removed children, heightened standards of 

evidence for removal and termination, and the requirement of the 

party seeking removal or termination to provide active efforts to 

prevent the break up of the Indian family.4 

While ICWA is applied far more often in involuntary child wel-

fare cases, voluntary adoption cases usually garner the most media 

attention, and the fact pattern of the Baby Girl case mirrors other 

litigated adoption cases. In Baby Girl, a non-Indian woman and a 

Cherokee citizen man were unmarried when the woman became 

pregnant. The mother wanted to put the child up for adoption, 

unbeknownst to the father, who later objected when he found 

out. ICWA, however, applies regardless of the mother’s wishes. 

The stated congressional goal of ICWA is both to preserve Indian 

families and the “continued existence and integrity” of tribes 

through their children. This means that a tribe’s interest in its 

children is on par with the parent’s interest and arguably superior 

to the state’s interest. This creates a tension among the rights of 

the mother, the father, and the tribe—not to mention the child’s 

interest—that can lead to messy litigation. Depending on the par-

ticipants in the case, it can also lead to media frenzy, where there 

is usually very little discussion of the purpose of the law and a lot 

of discussion of the benefits of adoption. However, in this case, 

there was one additional wrinkle: The father was actively serving 

in the U.S. Army and stationed at Fort Sill, Oklahoma, when the 

mother became pregnant. He was days away from deployment to 

Iraq when he was notified of the adoption.5

Reading the Baby Girl case with the knowledge of the father’s 

service and deployment during the months of pregnancy and the 

first year of his daughter’s life provides context for his actions 

and those of the adoption attorneys in the case. The father, 

stationed four hours from his home and the mother, used text 

messaging to communicate with the mother. The father testified 

that this incredibly common form of communication was the only 

way mother would communicate with him—as opposed to phone 

calls—given the difficulty of meeting in person. In the media cov-

erage of the case, the father’s use of text messages illustrated his 

perceived laissez-faire attitude toward the mother’s pregnancy. 

However, the Supreme Court gave those messages the weight of 

his relinquishment of parental rights, stating that “Birth Father, 

who had relinquished his parental rights via text message to Birth 

Mother, claimed a federal right under the ICWA to block the adop-

tion and obtain custody.” 133 S.Ct. 2552 at 2566. 

The father claimed his relinquishment of custody was to the 

mother, knowing he was going to be deployed. The deployment 

cycle and how it affects service members would have also informed 

his decision about his ability to take custody of a child.6 Service 

members who are being deployed must have a plan for the care 

of the children for whom they have custody. In this case, since 

the father did not have custody of the baby, he assumed the child 

would be staying with the mother while he was away. The attor-

neys for the adoptive parents, rather than notifying father imme-

diately, waited four full months after his daughter’s birth, days 

before he was set to leave for Iraq, to serve him with the adoption 

papers from South Carolina. Those papers were not compliant with 

the requirements of ICWA for voluntary termination of parental 

rights. According to 25 U.S.C. § 1913(a), even if the father had 

wanted to voluntarily relinquish his parental rights, he would have 

had to do so in writing, in front of a judge of competent jurisdic-

tion, who would also have had to certify that the consequences 

of the action were explained to the father in full detail at least 10 

days after the birth of the child. 

However, because the termination of the father’s parental 

rights was not voluntary, he invoked the requirements of an invol-

untary termination, which requires additional burdens on those 

who seek to terminate parental rights, far beyond that of an incon-

clusive text message. Under ICWA, the requirements are different 

for a voluntary proceeding than that for an involuntary one. When 

a parent’s rights are being involuntarily terminated, there are a 

number of burdens on the party seeking to do the termination. 

Those burdens became what the Supreme Court decision turned 

on: specifically, the requirements of active efforts to prevent the 

breakup of the Indian family, a heightened standard of evidence, 
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and placement preferences under ICWA in a contested adoption 

where the state law gives no protections to the father.7

The Supreme Court describes the child as “taken, at the age of 

27 months, from the only parents she had ever known and handed 

over to her biological father …”8 The Court does not mention the 

reason for the delay of more than two years to settle the adop-

tion, which had nothing to do with the father’s delay but rather 

his year-long deployment and the time the case spent in the lower 

court upon his return. The Court does not describe the father’s 

initial lawyer as a judge advocate, a member of the military’s Judge 

Advocate General (JAG) Corps, nor explains why or how the JAG 

was able to obtain a significant five-month stay of the proceed-

ings. The reader of the Supreme Court opinion only learns that 

the eventual trial over the adoption happens when the child is 2 

years old.

The Servicemember’s Civil Relief Act and 
Active-Duty Native Families

The statute the father’s JAG used to stop the case was the 

Servicemember’s Civil Relief Act (SCRA), 50 App. U.S.C.A. § 522 

(2008), recently amended to include child welfare proceedings. 

During the initial build up in Iraq, the Bush administration was con-

cerned with the outdated provisions of the SCRA, then called the 

Soldier’s and Sailor’s Civil Relief Act. To fulfill the purpose of the 

Act—to allow service members to focus on their work rather than 

legal issues at home—the Act had to be significantly amended. The 

call-up of reservists and National Guard meant that many families 

who were unaccustomed to long deployments were being asked to 

handle great changes in short amounts of time. The overhaul of the 

Act in 2004 eliminated gendered language that excluded women 

and included reservists and National Guard members on active 

duty in its coverage.9 The law allows for some civil cases, such as 

enforcement of car liens, foreclosures, and other civil issues, to 

be stayed. The Act requires certain information from the service 

member, but if she provides it, the court must stay the case for 

at least 30 days. The overhaul did not, however, directly address 

issues of child custody. Not until 2008 did Congress amend the Act 

to include “any child custody proceeding.”10

The vast amount of academic and practitioner scholarship 

on the intersection of military and family law focuses heavily on 

divorce and custody issues, especially as it pertains to active-duty 

service members. Some states also have laws governing a change 

in custody arrangement during a deployment.11 Less has been 

written on the intersection of involuntary child welfare proceed-

ings and the military. Involuntary proceedings, which can include 

contested adoptions, child welfare cases, and some guardianships, 

are essentially the cases where ICWA also applies. SCRA provides 

some protection in this area—it did allow the father in the Baby 

Girl case to delay the South Carolina adoption proceeding long 

enough for his attorney and the Cherokee Nation’s attorneys to 

make compelling arguments for the return of his child.12

However, in a field of law governed by the passage of time and 

the best interest of the child standard, simple delay is not enough. 

The best interest of the child, the standard by which family courts 

operate, is relatively amorphous but can include placement perma-

nency above all other considerations.13 Given the length of time of 

an average deployment, the placement of a child during that time 

can govern the rest of a case. In the case of a contested adoption 

or foster-care proceeding (such as the case where a nonmilitary 

parent comes under state child-welfare jurisdiction while the mili-

tary parent is away), placement for a year or more in a nonkinship 

home has the consequence of setting up the service member to 

argue against placement permanency for the child, regardless of 

the fitness of the service member as a parent. 

In addition, courts can be hesitant about, and even ignorant 

of, the SCRA when asked to apply it in child welfare cases.14 Like 

ICWA, it is a federal statute with the intent to slow down certain 

child custody cases for the benefit of the family and child. In the 

Baby Girl case, the father’s attorney asked a family court judge to 

apply not one, but two, federal statutes that are directly opposed 

to the current state and federal policy of moving children quickly 

to “permanency.”15 While some JAGs and military family-law attor-

neys are familiar with SCRA and Indian law and some family-law 

attorneys are familiar with ICWA, far fewer are familiar with both. 

Given the current demographics, there is and will be a continued 

need for attorneys familiar with both the military and Indian-law 

aspects of a case.

This is a difficult overlap to address for any number of reasons, 

including that the locus of military family practice, on or around a 

base, is not necessarily the locus of an Indian-law practitioner, on or 

near a reservation or in an urban area. But since ICWA cases follow 

the child, ICWA cases can arise anywhere, particularly since service 

members tend to be in childbearing and child-rearing age groups.

Lori Piestewa, the first woman killed in combat in Iraq, was 

emblematic of current Native service members: a young, single 

mother raising two children. In 2012, half of Native service mem-

bers were 24 years old or younger, compared with 35 percent of all 

other service members. More Native women than women of other 

groups serve, and all Native service members are far less likely 

to be officers.16 In addition, providing support for current Native 

service members far from home can be a challenge for tribes, par-

ticularly for those with limited resources. For that reason, other 

nonprofits should be considering ways to support active-duty 

Native service members, such as providing education and cultural 

resources to JAGs and military attorneys on laws, especially ICWA, 

specific to tribal citizens.

The issues surrounding child welfare cases in active-duty 

families is dealt with primarily through the Department of Defense 

(DoD) Directive 6400.1, initially promulgated in 1981 and reissued 

in 2004.17 Child welfare cases are handled by the military branchs’ 

Family Assistance Programs (FAPs) and through memorandums 

of understanding (MOUs) with local state agencies. As far back as 

1986, 46 military installations had MOUs with local child protec-

Lori Piestewa, the first woman killed in combat in Iraq, was emblematic 
of current Native service members: a young, single mother raising two 
children. 
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tion agencies. There are a number of potential jurisdictional issues, 

including jurisdiction of child welfare issues overseas, jurisdiction 

over nonmilitary spouses, and jurisdiction where there is no MOU. 

There is also the question of how varying degrees of child neglect 

are, or are not, handled by the military or state under an MOU. 

Finally, it remains to be seen whether any of the MOUs currently 

in existence mention the application of federal laws, such as ICWA, 

to child welfare cases.

Fully addressing the intersection of jurisdiction over Native 

active-duty families and the application of ICWA is beyond the 

scope of this article, but the top states with military populations 

include California, North Carolina, Washington, Michigan, New 

York, Florida, and Arizona,18 which overlap with states with top 

American Indian populations, according to the U.S. Census.19 

Although the legal issues of Indian child welfare on base and in 

active-duty families is not addressed in the literature, the mini-

mum federal standards afforded by ICWA should follow the Indian 

child. For areas where there is a MOU in place, the requirements 

of ICWA bind the state and arguably apply to the case regard-

less. If the case is in state court, ICWA applies whether the MOU 

addresses it or not. The interest of a tribe in its children does not 

change even if the child is in a potential jurisdictional black hole.20

Native Veteran Families and Veteran Treatment Courts
Once the family is no longer on active duty, children of Native 

veterans undoubtedly receive the protections of ICWA and also 

deserve culturally appropriate services for their parents. Often the 

perception of what are considered veterans issues in both tribes 

and society at large are conflated with elder issues. In particular, 

this can skew veterans’ services to older men who served, usually 

in Vietnam or Korea. The needs of those veterans, while still nec-

essary to address, are different from the young, single parents who 

have returned home in the past 10 years. In fact, Native veterans 

today are more likely to be younger than their non-Native coun-

terparts, more likely to be women than in the past, more likely to 

have children, more likely to have a service-connected disability, 

and more likely to have served fewer than five years. They also 

have the lowest median personal incomes compared with other 

veterans.21 

While these statistics do not mean children of Native veterans 

are more likely to be the subject of a child welfare case, they do 

indicate that the stressors on many Native families may be espe-

cially difficult for Native veterans. Involuntary removal of children 

by the state, particularly in Native families, is often attributed to 

neglect. Substance abuse can be a driving factor. Native veterans 

may face returning home with post-traumatic stress disorder 

(PTSD) or traumatic brain injuries (TBI). Moreover, half of all 

Native veterans live in eight states: California, Florida, Michigan, 

Arizona, New Mexico, Texas, Oklahoma, and Washington. Native 

families are also subject to more scrutiny by the states, and states 

with significant disproportionality rates for Native children in 

care include California, Michigan, and Washington.22 Those states 

should consider how to identify any Native veteran parents in their 

child welfare cases and ensure that they are receiving the services 

they are due, in addition to those required by ICWA. When tribes 

consider services for their veterans, family support and family 

legal services should be at the top of their lists, along with tribal 

veterans treatment courts (VTC). 

This summer the Family Court Review put together a special 

issue looking at the intersection of family courts and military fami-

lies. In one article, the authors draw an explicit link between family 

courts and state VTCs. In another, Gen. Evan Seamone called for a 

core curriculum on military family issues for state courts, based on 

a survey of family court judges by the National Council of Juvenile 

and Family Court Judges. Finally, Judge Janice M. Rosa described 

establishing a family court for military families.23 The issues of 

military families are getting attention, but the specific legal and 

cultural needs of Native families have not yet entered the discus-

sion, which include the application of ICWA and access to cultur-

ally appropriate services. While there is improvement in training 

and collaboration on the broader topic, and the special issue is 

invaluable, two areas in particular remain understudied—Native 

military families and involuntary child welfare dockets. 

The rise of VTCs is one way to get information on veterans’ 

issues to state court judges. The VTC model, started in 2008 in 

Buffalo, New York, by Judge Robert Russell, provides a way for 

veterans who qualify to receive treatment instead of going to jail 

for certain offenses. Because potential military enlistees cannot 

have any significant criminal history, and because any felony 

requires a waiver “in meritorious cases” from the Defense secre-

tary before the enlistee can enter the armed forces, it is difficult, 

if not impossible, for a criminal to join the military. 24 Therefore, 

it is entirely possible, and even likely, that when a veteran is in 

court, she is facing her first criminal charge. Various studies have 

drawn the explicit link between veterans who have been exposed 

to prolonged stressful conditions and/or suffer from TBI and anger 

and irritability issues, as well as susceptibility to substance abuse 

and antisocial or criminal conduct.25

Essentially a diversionary court, like a drug court or healing to 

wellness court, a VTC allows defendants charged with nonviolent, 

substance-abuse-related crimes to enter voluntary drug-treatment 

programs as a condition of probation. 26 VTCs partner with a team 

of professionals, including a veteran mentor, a VTC liaison, social 

workers, psychologists, and a veterans justice outreach specialist 

(VJO) to coordinate VA services between the court, the VA, state 

agencies, and other service providers.27 Having a VTC in a county 

ought to increase communication on the intersection of child wel-

fare dockets and the VTC docket, except for one major barrier: 

a lack of cross-docket communication. The VTC, concerned with 

criminal charges, rarely communicates with the quasi-criminal 

child welfare docket or the confidential adoption one, and vice 

versa. Outside of a few model exemplars at the state level, those 

dockets remain silos.28

For Native families in particular, this is deeply unfortunate. In 

addition to the number of Native veterans who may be involved in 

both a VTC and a child welfare case, parallels between the courts’ 

responses to both two communities—veterans and Native families 

who are struggling—can be striking. Judges need education and 

training surrounding both groups. They are both subject to federal 

laws and support that has to be run through state courts. State 

courts are asked to identify veterans and are required to iden-

tify Native children, which some courts see as additional work. 

Further, there is scholarly work on intergenerational trauma when 

it comes to both the children of combat veterans and to children 

of genocide survivors. An ICWA case’s “active efforts”29 and VTC’s 

treatment plan often address similar issues. The structure of the 
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VTC and the role of a VTC liaison—to help the veteran navigate 

systems and agencies for assistance and support—is an interesting 

model for a state on what an ICWA court, perhaps beyond simply 

a specialized docket, could look like. Finally, there is, or ought to 

be, an understanding in the legal community that the status quo is 

not working for either group.

On the other side, state court judges running VTC courts could 

do with training that incorporates information often covered in 

ICWA training, especially cultural competency, when it comes to 

Native families. Trainings or handbook-style informational hand-

outs should include information specific to Native veterans and 

tell how to ensure the services they receive are tribal-specific 

where available. Developing training materials for state judges on 

issues facing Native veterans is one area where ICWA advocates, 

tribal healing to wellness court advocates, and veterans advocates 

could partner. 

One way to stop the siloing effect mentioned above to is to 

give each family one judge. The National Council of Juvenile and 

Family Court Judges (NCJFCJ) has an initiative called Project 

ONE that encourages state courts to consolidate a family’s legal 

issues in front of one judge rather than many. Unfortunately, 

because of overwhelmed dockets and an inability to coordinate 

caseloads, some states have difficulty in just getting one jurist per 

child welfare case. This would be particularly important for a par-

ent involved in both a child welfare case and a VTC or drug-court 

case. For example, one article on tribal healing to wellness courts 

describes the importance of keeping a drug-court participant 

busy.30 If the judge in the VTC does not know about the require-

ments of the family-court docket, there is a potential for schedul-

ing conflict, particularly as it affects court hearings and parental 

visitation. The schedule of a VTC case can run anywhere from 18 

to 36 months, allowing for the time it takes for a person to heal and 

to address substance abuse issues. The schedule of a child welfare 

case can be much faster than that, even though the parent might 

be suffering from the same problems. The healing of a parent is 

required for the healing of a family. Separating those two projects 

entirely makes success more difficult for both.

Beyond that work, there is nothing stopping tribes from start-

ing their own VTCs. Of course, “cultural considerations should be 

at the forefront of any discussion about the possibility of adopting 

the VTC model … in a tribal justice system. If a VTC, or VTC-

informed practice, is consistent with the values espoused in tribal 

law and custom, its chance for success is far greater.”31 The VA 

Office of Tribal Government Relations has been presenting the 

idea across the country and has created a guidebook for those 

tribal justice systems that are interested in implementing a VTC. 

A few tribes have applied for Department of Justice coordinated 

tribal assistance solicitation grants to develop veterans dockets. 

In addition, an organization called Justice For Vets has created 

a veterans treatment court planning initiative, which offers free 

training and technical assistance to assist qualified courts, tribal or 

state, in their planning and development of VTC programs. 32 Prior 

to the six-month process, the court must identify all individuals 

who will have roles in the functioning of the VTC.33 In addition to 

these individuals, and depending on availability due to the location 

of the VTC, there is also the possibility of collaboration with state 

agencies, veteran service organizations, vet centers, and other 

veterans support organizations. 

Tribes with already successful drug-treatment courts or healing 

to wellness courts are well positioned to draw on the VA to coordi-

nate services owed to veterans in addition to those provided by the 

tribe. Further, a tribal court with limited resources or few veterans 

on its docket does not have to implement a fully developed VTC 

to provide veterans with specialized, diversionary attention. Every 

VA medical center (VAMC) has at least one VJO, and many facili-

ties have up to four. These VJOs are specifically tasked to work 

with courts “to avoid the unnecessary criminalization of mental 

illness and extended incarceration among Veterans by ensuring 

that eligible justice-involved Veterans have timely access to [VA] 

services as clinically indicated. [VJOs] are responsible for direct 

outreach, assessment, and case management for justice-involved 

Veterans in local courts and jails, and liaison with local justice 

system partners.”34 VJOs are not limited to serve veterans in state 

courts; they can, and do, work for tribal courts as well. 

Finally, for some smaller tribes, there is already only one 

judge per family. Because of this, judges know that participants 

in their drug courts are also in their family courts. Tribes building 

innovative court systems already have one judge for one family, 

regardless of the docket. In addition, in some states, tribal and 

state judges are working on ways to transfer drug-court cases to 

tribal jurisdiction for tribal citizens who need the services of the 

tribe. Doing the same for veterans, and then using the ability to 

transfer in child welfare cases from state court to pull in related 

family cases, is one way tribes could keep families together on one 

docket, under tribal jurisdiction, rather than splitting them up. 

Back to Adoptive Couple v. Baby Girl
Returning to the earlier case, would any of the projects 

described above have helped the father in the Baby Girl keep his 

daughter? Probably not directly. The case of Adoptive Couple v. 

Baby Girl case was not a child welfare case. Nonetheless, the ter-

mination of his parental rights was not voluntary. As noted above, 

an involuntary termination of parental rights under ICWA, whether 

due to the state’s actions or the other parent’s, requires certain 

findings under the law. ICWA is unequivocal on this point. Despite 

this, the Supreme Court ultimately found against the father, hold-

ing that because he never had custody of his daughter, there was 

no “continued custody” to create the heightened standard of evi-

dence of beyond a reasonable doubt required in section 1912(f) to 

terminate parental rights, nor were the active efforts provisions in 

section 1912(d) required before his rights were terminated.35 Even 

Justice Sonya Sotomayor’s blistering dissent unaccountably leaves 

The intersection and conflict of federal law, state law, tribal law, military 
law, and legal ethics is inevitable in cases of voluntary adoptions and 
child welfare cases involving Native children from military families. 
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out the father’s service record. Indeed, his perceived disinterest in 

his child is never discussed in the context of his military service in 

the Court’s opinion. Moreover, by all accounts, in the nearly two 

years his daughter spent with him after the South Carolina deci-

sion and before he relinquished custody in the face of unending 

pressure by the adoptive couple, the father was nothing but a fit 

parent. 

The intersection and conflict of federal law, state law, tribal 

law, military law, and legal ethics is inevitable in cases of voluntary 

adoptions and child welfare cases involving Native children from 

military families. In ICWA cases, Native service members can be 

in the unenviable position of asking a state court to apply not one 

but two federal laws—the ICWA and the SCRA. In addition, the 

absence of a service member in the life of the child, dictated by the 

terms of his service and by deployment, can be used by courts as 

contrary to the best interest of the child for permanency. Finally, 

once service members come home as veterans, possible injuries, 

especially TBI and PTSD, make them more vulnerable to the pos-

sible removal of their children. Tribes are in a particularly critical 

place to provide services and specialized dockets for these cases, 

and attorneys must be attuned to the changing landscape of the 

law under Adoptive Couple and how the needs of both active-duty 

and veterans’ families require specialized representation. 

Though the military is primarily a force of young volunteers, 

young veterans with families are as invisible to the U.S. Supreme 

Court as American Indians. The Court wrote its narrative in a way 

that denied a veteran father his child, his tribal citizenship, and 

his service. The only good that can come from such an outcome 

is preventing another case where the invisibility of Native military 

families drives the judicial decision-making that separates them. 
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