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Oglala Sioux Tribe Utility Commission
A Chartered Governmental Subdivision of the Oglala Sioux Tribe

Matter: Inquiry into the rates, terms and conditions of service being
provided by utilities on the Pine Ridge reservation

Case No: U-1-2014
Date: July 16,2014
Comments Due: July 31,2014
Order #2

The Commission initiated this case at its January 7, 2014 Agenda Meeting, at
which time Commission Staff was directed to contact all electric,
telecommunications, water, gas/propane, and cable/satellite television utilities
operating and providing service on the Pine Ridge reservation (“Utilities"} and issue
Requests for Information (“RFIs”) to develop a factual record regarding the rates,
terms and conditions of utility services on the Pine Ridge reservation. The Utilities
contacted by Staff provided their responses to the RFIs, and Staff prepared an Initial
Report on May 5, 2014 and issued Proposed Order #1 on july 10, 2014. In Proposed
Order #1, the Commission addressed three areas of immediate concern and
tentatively concluded that: (i) consumers on the Pine Ridge reservation do not have
an effective means of raising and addressing issues of concerns, so it directed all
Utilities to work with Staff on consumer complaints, (ii) there is no uniformity in
how taxes and fees are imposed on consumers on the reservation, resulting in
confusion and unknown charges imposed on consumers, and directed Utilities to
work with Staff to develop clear and complete disclosure of all customer charges,
inctuding taxes, fees, and surcharges, and (iii} the initiation and termination of
service by Utilities is not clearly defined and adopted specific requirements
governing the initiation and termination of service on the Pine Ridge reservation.!

In this Order #2, the Commission addresses an issue raised by the Office of

Economic Development (“OED”) at the Agenda Meeting on July 8, 2014. OED states

1 See Proposed Order #1 dated July 10, 2014, The Commission established a
deadline of July 25, 2014 for the submission of comments on the proposed order.
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that AT&T Corp., a long distance telecommunications provider, contends that it is
not subject to the jurisdiction of the Oglala Sioux Tribe and therefore has refused to
respond to OED's request for information to address issues of concern to the OED,
who is delegated with responsible for telecommunications business and economic
development on the Pine Ridge reservation. With respect to regulatory matters on
the Pine Ridge reservation, this Commission has jurisdiction and authority over
utilities providing service on the reservation.

The Oglala Sioux Tribe “formally delegates exclusive and essential
government functions and authority for the appropriate and independent regulation
of utilities on the Pine Ridge Indian reservation” to the Tribal Utility Commission.
Section 3-102 of the Oglala Sioux Tribe Utilities Code. It is the purpose and intent of
the Tribal Council that “the operations of the Commission be conducted
independently and on behalf of the Tribe for the sole benefit and interests of the
Tribe, its members, and the residents of the Reservation.” Section 3-102(3) of the
Oglala Sioux Tribe Utilities Code. The Tribal Utility Commission therefore has
exclusive jurisdiction over the regulation of utilities, in general, operating on the
Pine Ridge reservation.

The issue of the Tribe’s jurisdiction over certain types of telecommunications
providers has not been previously raised or addressed by the Commission. All
telecommunications utilities with facilities on the Pine Ridge reservation or that
have customers on the reservation have participated in this case and have
acknowledged the jurisdiction of the Tribe over their operations. However, AT&T
Corp. states that it “does not agree that the EDO or the Tribe has jurisdiction over
AT&T Corp. in this matter” because it “is not located within the Pine Ridge
reservation, and has not entered into any voluntary relationship with the Tribe that
would give the Tribe regulatory or adjudicative authority.”?

The Commission’s jurisdiction extends to all telecommunications providers

engaged in providing service on the Pine Ridge reservation, regardless of whether a

2 James A. Huttenhower, AT&T, General Attorney, letter to Gene DeJordy, Attorney
for Oglala Sioux Tribe Economic Development Office, June 26, 2014.
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telecommunications provider has facilities physically located on the reservation or
whether the telecommunications provider has entered into an agreement with the
Tribe. Section 4-101 of the Oglala Sioux Tribe Utilities Code vests general
jurisdiction over utilities providing service on the Pine Ridge reservation to the

Commission:
The general jurisdiction of the Commission shall extend to and include:
(a) Telecommunications companies engaged in the furnishing of
telecommunications services, including cable, telegraph, or telephone
companies engaged in the transmission of images, data, messages,
conversations by voice or electronic means, whether by land based or
wireless technologies.
The Commission therefore affirms its jurisdiction over all “telecommunications
companies engaged in the furnishing of telecommunications services, including
cable, telegraph, or telephone companies engaged in the transmission of images,
data, messages, conversations by voice or electronic means, whether by land based
or wireless technologies,” including, but not limited to, telecommunications
companies providing service to residents and individuals located on the Pine Ridge
reservation, regardless of whether companies have physically facilities on the
reservation. Staffis directed to identify all telecommunications providers on the
Pine Ridge reservation and serve these providers with requests for information

(“RFIs") previously served on utilities in this case, and, to the extent any

jurisdictional issues arise, Staff shall inform the Commission.

TRIBAL UTILITY COMMISSION

Joe Red Cloud - Chair

lvan Bettleyoun - Vice Chair (not present)
David Mills, Commissioner

Arlene Catches The Enemy - Treasurer

TRIBAL UTILITY COMMISSION
OGLALA SIOUX TRIBE

P.0. BOX 669

PINE RIDGE, SOUTH DAKOTA 57770
WEB SITE: OSTUC.NET

E-MAIL: FILINGS@OSTUC.NET
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Certificate of Service

A copy of this Order has been served by email on July 16, 2014 on the
following individuals:

Wauneta Browne
Regional Vice President
AT&T External Affairs
11425 West 146t St,
Olathe, KS 66062
Office: 913-685-7581
wbrowne@att.coml]

Greg Olsen

Golden West Telecommunications Cooperative, Inc.
PO Box 411

415 Crown Street

Wall, SD 57790-0411

gregolsen@goldenwest.com

Wyman E. Nelson

Great Plains Communications
1600 Great Plains Centre

PO Box 500

Blair, NE 68008
wenelson@gpcom.com

Bruce Hanson

Fort Randall Telephone Company

d/b/a Mt. Rushmore Telephone Company
1700 Technology Drive ~ Suite 100
Willmar, MN 56201

bruce@hcinet.net

Bill Heaston

VP Legal & Regulatory

South Dakota Network, LLC (dba SDN Communications)
2900 W. 10th St.

Sioux Falls, SD 57104
billL.heaston@sdncommunications.com
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Jaymes D. Littlejohn

Attorney for Verizon

Moss & Barnett

4800 WELLS FARGO CENTER
90 South Seventh Street
Minneapolis, MN 55402
Littlejohn]@moss-barnett.com

Joe RedCloud

Manager

Native American Telecom - Pine Ridge, LLC
10 White Tail Deer Road

Pine Ridge, SD 57770
Joe@NativeAmericanTelecom.com

Terry K. Rajewich CKAE

Account Manager

NEBRASKA PUBLIC POWER DISTRICT
515 1st Avenue

Scottsbluff, Nebraska 69361
tkrajew@nppd.com

BLACK HILLS ELECTRIC POWER COOPERTIVE, INC.
Mike Chase

P.0.Box 792

Custer, South Dakota 57730-0792

Email: mchase@bhec.coop

Wayne Sterkel

General Manager

Lacreek Electric Assn,, Inc,
Box 220

Martin, SD 57551
Wavne@Lacreek.com

Chad Brunsch
LAKOTA PLAINS PROPANE
South Dakota 407


mailto:Wayne@Lacreek.com
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Pine Ridge, SD 57770
chad®@lakotaplains.net

BOB'S GAS
Robert Claussen
104 W Main St.
Martin, SD 57551
(605) 685-6538

bobsgas@gwtc.net

WESTCO

Scott Feller

Hay Springs, NE 69347
(308) 762-3112 office
(308) 760-4440 cell

MIDWEST COOP
300 E Cherry St.
Philip, SD 57567
(605) 859-2382
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MICHAEL MARTZ, Appellant, v. HILLS MATERIALS d/b/a HILLS PRODUCTS
GROUP, INC. and WESTERN NATIONAL MUTUAL INS. CO., Appellees.

#27022

SUPREME COURT OF SOUTH DAKOTA

2014 8D 83; 857 NNW.2d 413; 2014 8.D. LEXIS 136

October 6, 2014, Considered on Briefs
December 10, 2014, Opinion Filed

PRIOR HISTORY: [**1] APPEAL FROM THE
CIRCUIT COURT OF THE FOURTH JUDICIAL
CIRCUIT LAWRENCE COUNTY, SOUTH DAKOTA.
THE HONORABLE RANDALL L. MACY, Judge.

DISPOSITION: Affirmed.

COUNSEL: MICHAEL J. SIMPSON of Julius &
Simpson, LLP, Rapid City, South Dakota, Attorneys for
appellant.

ERIC C. BLOMFELT of Eric C. Blomfelt & Associates,
PC, Denver, Colorado, Attorneys for appellees.

JUDGES: ZINTER, Justice. GILBERTSON, Chief Jus-
tice, and KONENKAMP, SEVERSON, and WILBUR,
Justices, concur.

OPINION BY: ZINTER

OPINION
ZINTER, Justice

[*P1] In 2000, Michael Martz injured his shoulder
while working at Homestake Mining Company and was
paid workers' compensation benefits. In 2002, Martz
injured the same shoulder while working for a subse-
quent employer, McLaughlin Sawmill (Hills Materials).
Hills Materials began paying but later denied further
benefits. We address two questions. First, whether Hills
Materials was equitably estopped from denying liability
after four years of paying benefits. Second, whether Hills
Materials remained liable for benefits when its physi-
cians opined that the prior Homestake injury was a "ma-

jor contributing cause" of Martz's current condition, but
Martz's physician opined that the subsequent Hills Mate-
rials injury "contributed independently" to his current
[**2] condition.

Facts and Procedural History

[*P2]} Michael Martz was employed by
Homestake, which was self-insured for workers' com-
pensation. In February 2000, Martz suffered a
work-related injury to his left shoulder. The claim was
accepted as compensable by the administrator of
Homestake's workers' compensation program. Martz had
rotator cuff surgery in November 2000. His shoulder
related medical bills and impairment rating were paid by
Homestake.

[*P3] Martz left Homestake and began working in
construction performing odd jobs for the next two years,
He then began working for Hills Materials, which was
insured by Western National Insurance (Western). In
November 2002, during the course of his employment
with Hills Materials, Martz felt a "pop” in his left shoul-
der while moving a log. He incurred pain following this
incident, and Dr. Wayne Anderson became Martz's
treating physician. Dr. Anderson also gave Martz an im-
pairment rating in 2003. Western accepted the 2002 in-
jury as compensable and began paying benefits.

[*P4] Martz was authorized to return to work ap-
proximately six to eight weeks after the 2002 injury.
However, his employment at Hills Materials terminated.
For the next four years, Martz's employment [**3] in-
volved maintenance work for Historic Bullock Properties
in Deadwood.
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[*P5] In July 2005, while Martz was employed for
Historic Bullock Properties, Hills Materials engaged Dr.
Jeffrey Luther to perform an independent medical evalu-
ation (IME) of Martz's then-existing condition. Dr. Lu-
ther opined that the prior injury at Homestake was a
"major contributing cause" of Martz's then-existing pain
and need for treatment. Based on that opinion, Hills Ma-
terials denied further benefits on August 9, 2005.

[*P6] Homestake then requested a causation
opinion from Dr. Anderson. On October 25, 2005, Dr.
Anderson responded by referring to his 2003 impairment
rating. Dr. Anderson noted that in 2003, he had assigned
a 10% impairment as a result of the 2000 injury at
Homestake and a 5% impairment as a result of the 2002
injury at Hills Materials. Without further explanation,
Dr. Anderson opined that Martz's 2002 injury at Hills
Materials "contributed independently to [Martz's] left
shoulder condition and [then-existing] need for treat-
ment." Because this opinion suggested that the 2002 in-
jury at Hills Materials played causative role in Martz's
then-existing condition, on November §, 2005,
Homestake also denied liability [**4] for further bene-
fits. Martz continued to see Dr. Anderson for complaints
of pain, and Martz continued taking pain medication.

[*P7] In February 2006, Hills Materials, through
Western, asked Dr. Anderson to clarify his opinion re-
garding the 15% impairment rating. Dr. Anderson was
asked whether the 10% component included impairment
for any range of motion limitations. He was also asked if
Martz's range of motion measurements changed before
and after the 2002 injury. Dr. Anderson did not answer
the latter question. He did, however, explain that the
surgery following the 2000 injury qualified Martz for the
10% impairment "with normal range of motion," and the
5% impairment "was due to range of motion loss."

[*P8] At about the same time (January 2006),
Martz decided to pursue his workers' compensation claim
against Hills Materials/Western. Martz's attorney re-
quested that Hills Materials/Western be responsible for
the 5% impairment rating, for certain identified medical
expenses, and for other medical bills that had "not been
paid." The next month, Martz's attorney followed up with
a letter to Western to confirm a phone conversation in
which Western, according to the letter, agreed that it was
"going [**5] to be paying the medical bills that [Martz's
attorney] provided [Western.]" Martz's attorney request-
ed Gay Buchholz, Western's adjuster, to send a letter
retracting its denial of benefits and agreeing to pay the
outstanding medical bills. On March 31, 2006, Martz's
attorney followed up with an additional letter stating: "I
understand that you are going to be taking care of this
man's medical bills for treatment of his shoulder injury."
On May 10, 2006, Martz and the Western adjuster signed
a Memorandum of Payment for Permanent Partial Disa-

bility for the 5% impairment. Western also restarted
paying for treatment of Martz's left shoulder, and West-
ern continued to do so until 2009.

[*P9] By 2009, Martz had been employed by two
additional employers. Consequently, in August 2009,
Hills Materials, through Western, asked Dr. Anderson
"to clarify if [Martz's] ongoing work activities (since
2002) have aggravated his left shoulder." Dr. Anderson
referred to his 2003 impairment rating and noted that
Martz had sustained no new injuries. Dr. Anderson
opined that the 2002 Hills Materials injury remained "the
cause of [Martz's] left shoulder impingement and need
for treatment as well as his current need [**6] for
physical therapy."

[*P10] Hills Materials apparently questioned Dr.
Anderson's opinion because it then engaged Dr. Jerry
Blow to perform an IME. Following that examination in
November 2009, Dr. Blow, like Dr. Luther, opined that
Martz's pain and need for treatment remained the result
of the original 2000 injury at Homestake. Dr. Blow ex-
plained that the second injury in 2002 at Hill's Materials
only caused "a temporary aggravation of his preexisting
left shoulder conditions,” and that "in large part [Martz's
current] condition [was] related to the original injury in
2000 [at Homestake]." Based on this opinion, Hills Ma-
terials/Western denied further benefits.

[*P11] Martz subsequently petitioned the De-
partment of Labor, contending that both employers were
liable for benefits. Homestake was granted summary
judgment because the statute of limitations for claims
against it ran in 2007. Martz did not appeal that ruling.

[*P12] With respect to Hills Materials, the De-
partment ruled on the two issues that are presented in this
appeal. First, the Department rejected Martz's argument
that promissory estoppel precluded Hills Materials from
denying liability. The Department acknowledged that
Western had paid benefits [**7] and medical expenses
from 2006 to 2009, and that Martz's attorney wrote
Western letters confirming conversations in which
Western allegedly agreed to pay the benefits that were at
issue at that time. The Department, however, concluded
that promissory estoppel did not apply. The Department
found that Western did not promise to pay benefits in-
definitely into the future. The Department further found
that Martz could not have reasonably expected such a
promise. The Department finally found that Western
could not have reasonably expected to believe that Martz
would not protect his interests by preserving a timely
claim against Homestake.

[*P13] Second, based on medical records and
depositions, the Department adopted Dr. Luther's and Dr.
Blow's opinions over Dr. Anderson's. The Department
found that Martz failed to satisfy his burden of proving
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Hills Materials liable by showing that the 2002 injury
was a "major contributing cause”" of his current condi-
tion. The Department acknowledged that Dr. Anderson
was Martz's treating physician, but the Department found
that Dr. Anderson's opinion lacked analysis. In contrast,
the Department noted that Drs. Luther and Blow sup-
ported their opinions with objective [¥**8] medical evi-
dence. The circuit court affirmed the Department's deci-
sion on causation and promissory estoppel, and Martz
appeals.

Decision

[¥*P14] Our standard of review is governed by
SDCL 1-26-37. Vollmer v. Wal-Mart Store, Inc., 2007
S.D. 25 912, 729 N.W.2d 377, 382. The agency's find-
ings are reviewed for clear error. /d. However, findings
based on documentary evidence, such as depositions or
medical records, are reviewed de novo. /d. Questions of
law are also reviewed de novo. Kuhle v. Lecy Chiroprac-
tic, 2006 8.D. 16, § 16, 711 N.W.2d 244, 247.

Promissory Estoppel

[*P15] Martz argues that Hills Materials was es-
topped from denying liability. Martz contends that in
early 2006, Western promised to continue to pay his
medical bills. Martz further contends that based on that
promise, he altered his position to his detriment--he al-
lowed the statute of limitations to run on his claim
against Homestake.

[¥*P16] "Promissory estoppel may be invoked
where a promisee alters his position to his detriment in
the reasonable belief that a promise [will] be performed."
Garrett v. BankWest, Inc., 459 N.W.2d 833, 848 (S.D.
1990). In addition to a promise: "(1) the detriment suf-
fered in reliance must be substantial in an economic
sense; (2) the loss to the promisee must have been fore-
seeable by the promisor; and (3) the promisee must have
acted reasonably in justifiable reliance on the promise
made." Id.

[*P17] Martz argues that in 2006, [**9] Western
promised to abandon its claim that Homestake was liable
and promised to pay Martz's present and future medical
bills. Martz specifically argues that Western promised it
would not take the position that the 2002 injury was a
temporary exacerbation of Martz's symptoms. Martz
contends that Western's promise is exhibited in the letters
Martz's attorney sent to Western. Martz also relies on the
fact that Western actually paid Martz's 5% impairment
and paid his medical bills from 2005 until 2009.

[*P18] Western, however, denies that it promised
to pay medical benefits in perpetuity. Western points out
that Martz never had direct communication with West-
ern, the statements in the letters were those of Martz's

attorney, and Martz introduced no evidence of a promise
by a representative of Western. Western also argues that
Martz could not have reasonably expected Western
would pay medical expenses in perpetuity because new
facts or circumstances could have arisen. Western finally
argues that it could not have reasonably foreseen that
Martz would allow the statute of limitations to run on his
claim against Homestake. We agree with Western.

[*P19] The Department denied Martz's benefits
because the only [**10] evidence supporting a promise,
the letters from Martz's attorney, were hearsay. But even
considering the letters, they did not establish the promise
Martz asserts. We note that a promise for a claim of es-
toppel must reflect "an intention to act or refrain from
acting in a specified way, so as to justify a promisee in
understanding that a commitment has been made [.]"
Rhode Island Hosp. Trust Nat. Bank v. Varadian, 419
Mass. 841, 647 N.E2d 1174, 1179 (1995) (emphasis
omitted) (quoting Restatement (Second) of Contracts § 2
(1981)). Furthermore, the promise must be established by
clear and convincing evidence. Hahne v. Burr, 2005 S.D.
108, 9 18, 705 N.W.2d 867, 873.

[*P20] In this case, even if the letters are consid-
ered, they did not establish clear and convincing evi-
dence of a Western commitment to abandon its doctors'
temporary aggravation opinion and pay future medical
benefits in perpetuity. The letters contain the words of
Martz's attorney, not Western. Additionally, the letters
only referred to then-existing medical bills, and West-
ern's adjuster denied any promise to pay all future medi-
cal bills. The adjuster explained that she was not author-
ized to make such a promise and would have never done
so. We agree that there was no clear and convincing evi-
dence of either a promise to abandon the claim that the
2002 injury caused only a temporary impairment or a
promise [**11] to pay medical benefits in perpetuity.
As the Department found: "at best, the letters can only be
interpreted to show that Western National would with-
draw its denial that had been made and that it would pay
the medical expenses in question at the time.”

[*P21] Martz, however, argues that a promise
should be found because Western paid Martz's workers'
compensation from 2005 into 2009. Additionally, West-
ern signed a memorandum of payment for the 5% im-
pairment. However, employers and insurers have an ob-
ligation to pay claims promptly.' That obligation would
be adversely affected if paying claims precluded the later
denial of liability when sufficient medical evidence de-
veloped to justify a denial. Moreover, the letters were
ambiguous regarding future benefits, and Western's ad-
juster expressly rejected any interpretation of the letters
suggesting that they were addressing future medical care.
Considering the letter's references to existing claims to-
gether with Western's response, Western, at the most,
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agreed to withdraw its denial and pay the medical ex-
penses that were in issue in 2006.

1 It is noteworthy that in seeking benefits from
Western, Martz invoked SDCL 62-7-38. That
statute requires that when there [**12] are mul-
tiple employers or insurers, the insurer providing
coverage at the time of the second injury must
"make immediate payment of the claim until all
employers and insurers agree on responsibility or
the matter is appropriately adjudicated by the
Department of Labor and Regulation[.]" See id.
Here, there was no agreement or adjudication of
responsibility at the time the attorney's letters
were written, and the failure to follow this type of
immediate payment obligation may subject an
insurer to liability for bad faith. See generally
Bertelsen v. Allstate Ins. Co., 2013 S.D. 44, § 19,
833 N.W.2d 545, 555.

[*P22] Because there was no clear and convincing
evidence to establish a promise, we need not address the
other elements of promissory estoppel. Hills Materials
was not estopped from denying liability for Martz's cur-
rent condition and need for treatment.’

2 Our decision today is different than the deci-
sion in Hayes v. Rosenbaum, 2014 S.D. 64, 853
N.W.2d 878. Hayes involved judicial estoppel,
not promissory estoppel. Id. § 12, 853 N.W.2d at
882. Judicial estoppel applied in Hayes because
the Department, acting in a quasi-judicial capaci-
ty, accepted an employer's answer that admitted
causation. Id q 30, 853 N.W.2d at 886-87. We
held that employers may be estopped from taking
a position inconsistent with an earlier position
that is judicially accepted. [**13] /Id. 9 22, 853
N.W.2d at 884. Here, Western's alleged ac-
ceptance of liability was not judicially accepted.
Additionally, Hayes specifically recognized the
distinction "between a claim's initial review that
results in tendered benefits and what occurred [in
Hayes]--expert testimony that led to an admission
in a pleading that resulted in a dismissal.” /d.
23.

Causation

[*P23] Martz argues that Hills Materials remains
liable for benefits because he proved a sufficient causal
relationship between his 2002 injury at Hills Materials
and his current condition and need for treatment. Even if
a work-related injury is undisputed, the claimant must
establish that the injury caused the current condition.
Vollmer, 2007 S.D. 25, | 14, 729 N.W.2d at 383, Peter-
son v. Evangelical Lutheran Good Samaritan Soc., 2012

S.D. 52, | 20, 816 N.W.2d 843, 849 ("In a workers'
compensation dispute, a claimant must prove the causa-
tion elements of SDCL 62-1-1(7) by a preponderance of
the evidence."). "The evidence necessary to support an
award must not be speculative, but rather must be
‘precise and well supported."' Vollmer, 2007 S.D. 25,
14, 729 N.W.2d at 382 (quoting Horn v. Dakota Pork,
2006 S.D. 5, § 14, 709 N.W.2d 38, 42). "Causation must
be established to a reasonable degree of medical proba-
bility, not just possibility." Darling v. W. River Masonry,
Inc., 2010 S.D. 4, § 12, 777 N.W.2d 363, 367. "[T]he
testimony of medical professionals is crucial in estab-
lishing that a claimant's injury is causally related to the
injury complained of because the field is one [**14] in
which [laypersons] ordinarily are unqualified to express
an opinion." Vollmer, 2007 S.D. 25, | 14, 729 N.W.2d at
382 (second alteration in original) (internal quotation
marks omitted) (quoting Rawlis v. Coleman-Frizzell, Inc.,
2002 S.D. 130, § 21, 653 N.W.2d 247, 252).

[¥*P24] There is no dispute that Martz suffered
compensable work-related injuries to his shoulder in
2000 and in 2002. The question is whether the 2000 in-
jury at Homestake or the 2002 injury at Hill's Materials
was the cause of Martz's condition in 2009. Martz relies
on Dr. Anderson's medical opinion. Dr. Anderson opined
that the second injury at Hill's Materials "contributed
independently” to Martz's 2009 disability, impairment, or
need for treatment. Hills Materials relies on Drs. Blow's
and Luther's opinions. Those doctors opined that the first
injury at Homestake was a "major contributing cause" of
Martz's 2009 condition. Martz argues that Dr. Anderson's
opinion is more persuasive than Drs. Blow's and Lu-
ther's. Martz also argues that Drs. Blow and Luther uti-
lized the wrong causation standard.

[*P25] SDCL 62-1-1(7) sets forth the causal rela-
tionship that an injured worker must establish between a
work-related injury and the worker's subsequent condi-
tion, impairment, or need for treatment. "No injury is
compensable unless the employment or employment
related [**15] activities are a major contributing cause
of the condition complained of [.]" SDCL 62-1-1(7)(a).
However, "[i]f the injury combines with a preexisting
work related compensable injury, disability, or impair-
ment, the subsequent injury is compensable if the . . .
subsequent employment related activities contributed
independently to the disability, impairment, or need for
treatment." SDCL 62-1-1(7)(c). Under this statutory
framework, the applicable causation requirement is de-
pendent on whether a second work-related injury con-
tributed independently to the worker's current impair-
ment, disability, or need for treatment. In this case, only
Dr. Anderson testified that the second injury at Hills
Materials contributed independently to Martz's current
condition. Drs. Blow and Luther implicitly disagreed.
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Therefore, in this case the question is more factual than
legal. The applicable causation standard is dependent on
which medical opinion is more persuasive.

[*P26] The Department and the circuit court noted
that Martz's causation evidence rested entirely upon Dr.
Anderson's opinion. The Department and the circuit
court found that Dr. Anderson's opinion lacked analysis,
and therefore his opinion was unpersuasive when com-
pared to those of [**16] Drs. Luther and Blow. We
agree with the Department's and the circuit court's find-
ings.

[*P27] Dr. Anderson treated Martz after the 2002
injury, gave an impairment rating in 2003, and reiterated
that impairment rating as the basis for his 2005, 2006,
and 2009 opinions. Dr. Anderson was not deposed so his
opinions must be evaluated based upon his treatment
notes, impairment rating, and reports. Dr. Anderson's
treatment notes reflect that following the 2002 injury, he
assessed Martz's condition as a shoulder strain with a
possible cuff and cartilage tear. By January 2003, how-
ever, after Martz had been treated in physical therapy,
Dr. Anderson noted that Martz was doing "much better"
and he had "good range of motion" of the shoulder. By
March 2003, Dr. Anderson noted that Martz was doing
quite well, he had "full range of motion," and he should
have no impairment.

[*P28] Two months later, on May 1, 2003, Dr.
Anderson performed the impairment rating evaluation.
Based on Martz's surgery and loss of range of motion
measurements, Dr. Anderson found a 15% impairment.
In a brief three paragraph report, he indicated that
Martz's 2000 rotator cuff surgery "qualififed] him for
10% upper extremity impairment." He later explained
[**17] in his 2006 report that Martz was assigned the
10% impairment as a result of the surgery and without
respect to loss of range of motion. But, without explana-
tion, Dr. Anderson treated all of the loss of range of mo-
tion from both injuries (the 5% impairment) as "addi-
tional" impairment attributable only to the 2002 injury.
And although Dr. Anderson was specifically asked in
2006 whether Martz's range of motion measurements
showed a change before and after the 2002 injury, he did
not answer the question in his 2006 or 2009 reports. In-
stead, he just referred to his impairment rating evalua-
tion. Thus, Dr. Anderson's records establish a total im-
pairment rating. But they do so without an explanation
for his attribution of all of the loss of range of motion
impairment to the second injury other than as a matter of
mathematics. As Dr. Blow later pointed out in his depo-
sition, Dr. Anderson's records did not indicate that he had
compared Martz's loss of range of motion before and
after the second injury.

[*P29] In contrast, Drs. Luther's and Blow's cau-
sation opinions were supported by objective medical
evidence explaining their attribution of causation to the
two injuries. Dr. Luther's opinion was based [**18] on
a comparison of Martz's continuing and ongoing com-
plaints of pain after 2000 and an MRI reflecting no sig-
nificant changes following the 2002 injury. Dr. Blow's
opinion was based on: (1) MRI findings before and after
the 2002 injury showing substantially the same condition
before and after the injury, (2) a lack of a new tear in
2002, (3) EMG studies before and after the 2002 injury,
(4) the fact that the complaints of numbness and tingling
in Martz's left arm in 2009 were the same or very similar
to those exhibited in 2000, but those symptoms were not
present during his treatment for the 2002 injury or there-
after until 2009, and (5) the absence of the need for addi-
tional surgery after the 2002 injury. Dr. Blow also
pointed out that Dr. Anderson's own treatment notes in-
dicated that after a month of physical therapy following
the 2002 injury, Martz's condition at that time was "well
back to normal."

[*P30] Martz, however, points out that Dr. An-
derson was Martz's treating physician; Dr. Blow only
saw Martz once, seven years after the second injury; and
Dr. Blow did not review all of the medical records. Thus,
Martz argues that the Department should have given Dr.
Anderson's opinion more weight [**19] as he had ac-
cess to all medical records, especially records from 2001
that might have been "helpful”" in shedding light on po-
tential differences in Martz's range of motion before and
after the 2002 injury.

[*P31] Martz is correct that "[t]he opinion of an
examining physician should be given substantial weight
when compared to the opinion of a doctor who only
conducts a review of medical records." Peterson, 2012
S.D. 52, 923, 816 N.W.2d at 850. However, "[t]he value
of the opinion of an expert witness is no better than the
facts upon which they are based." Schneider v. S.D. Dep't
of Transp., 2001 S.D. 70, § 16, 628 N.W.2d 725, 730
(quoting Johnson v. Albertson's, 2000 S.D. 47, q 25, 610
N.W.2d 449, 455).

[*P32] In this case, Drs. Blow's and Luther's
opinions are based on substantial, objective medical evi-
dence that was not mentioned by Dr. Anderson in his
written opinions. More importantly, we cannot give sub-
stantial weight to Dr. Anderson's opinion because, as
previously explained, he provided an impairment rating
but provided little if any medical analysis to support a
causation opinion. As Dr. Blow explained, Dr. Ander-
son's reports were based on his 2003 impairment rating,
and an impairment rating evaluation is not the same as an
opinion on causation. Finally, even if Dr. Blow had re-
viewed the additional medical information that Martz
indicates would have been "helpful," Dr. Blow testified
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[**20] that it would not have changed his opinion con-
cerning the cause of Martz's condition. Moreover, alt-
hough Martz criticizes Dr. Blow for not having reviewed
potentially helpful range of motion measurements taken
in 2001, the record also fails to suggest that Dr. Ander-
son reviewed those records to formulate his opinion.

[*P33] Ultimately, based on substantial, objective
medical evidence, Drs. Blow and Luther opined that the
second injury was merely a temporary exacerbation of
Martz's first injury, and the first injury remained a major
contributing cause of Martz's current condition and need
for treatment. Based on all the medical evidence, we find
Drs. Blow's and Luther's opinions more persuasive than
Dr. Anderson's opinion. Because the opinions of Drs.
Blow’ and Luther are more persuasive, we affirm the

Department's and the circuit court's determinations. The
Department did not err in finding that Martz failed to
meet his burden of proving that the 2002 injury was a
major contributing cause of his current condition and
need for treatment.

3 We find no merit in Martz's criticism of Dr.
Blow based on his credentials. Dr. Blow's opinion
was fully supported by Dr. Luther's opinion.

[*P34] Affirmed.

[*P35] GILBERTSON, [**21] Chief Justice,
and KONENKAMP, SEVERSON, and WILBUR, Jus-
tices, concur.
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