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Oglala Sioux Tribe Utility Commission
A Chartered Governmental Subdivision of the Oglala Sioux Tribe

Matter: Inquiry into the rates, terms and conditions of service being
provided by utilities on the Pine Ridge reservation

Case No: U-1-2014

Date: September 9, 2014

Final Order

The Commission initiated this case at its January 7, 2014 Agenda Meeting, at
which time Commission Staff was directed to contact all electric,
telecommunications, water, gas/propane, and cable/satellite television utilities
operating and providing service on the Pine Ridge reservation (“Utilities”) and issue
Requests for Information ("RFIs”) to develop a factual record regarding the rates,
terms and conditions of utility services on the Pine Ridge reservation. The Utilities
provided their responses to the RFIs and Staff prepared an Initial Report on May 5,
2014, Thereafter, in Order #2 on July 16, 2014, the Commission confirmed that its
rules and orders apply to all Utility providers on the Pine Ridge reservation,
including those without facilities on the reservation.

In this Final Order, the Commission addresses the following issues of
immediate concern:

1. aregistration requirement for all Utilities;

2. an annual reporting requirement and the payment of a Utility Fee;

3. aprocess for handling consumer complaints;

4, guidance for imposing taxes, fees, and surcharges on consumers; and

5. initiation and termination of service requirements.
Comments were received by AT&T Mobility, LLC (“AT&T Mobility”), South Dakota
Network, LLC (“SDN"), Golden West Telecommunications Cooperative, Inc. (“Golden
West"}, and Nebraska Public Power District (“NPPD"), and others. These Comments

were taken into consideration in the adoption of this Final Order,



Case 4:15-cv-04051-KES Document 1-2 Filed 02/09/15 Page 3 of 12 PagelD #: 38

Oglala Sioux Tribe Utility Commission
A Chartered Governmental Subdivision of the Oglala Sioux Tribe

Jurisdiction

The Commission has jurisdiction over Utilities operating on the Pine Ridge
reservation. The Oglala Sioux Tribe “formally delegates exclusive and essential
government functions and authority for the appropriate and independent regulation
of utilities on the Pine Ridge Indian reservation” to the Tribal Utility Commission,
Section 3-102 of the Oglala Sioux Tribe Utilities Code. It is the purpose and intent of
the Tribal Council that “the operations of the Commission be conducted
independently and on behalf of the Tribe for the sole benefit and interests of the
Tribe, its members, and the residents of the Reservation.” Section 3-102(3) of the
Oglala Sioux Tribe Utilities Code. The Tribal Utility Commission therefore has
jurisdiction over the regulation of utilities operating on the Pine Ridge reservation.
No local Utility provider has challenged the Commission’s jurisdiction to adopt
requirements governing Utilities operating on the Pine Ridge reservation, except
AT&T Mobility cites to federal law and orders governing mobile wireless carriers.!
CenturyLink, an interexchange carrier, states that it “does not consent to or submit
to the jurisdiction or authority of the Trial Utility Council to regulate its services."?
The Commission concludes that it has jurisdiction and authority over all Utility
providers on the Pine Ridge reservation, regardless of whether a Utility provider
uses its own facilities or those of another entity to provide service to residents and

individuals located on the Pine Ridge reservation.
New Utility Requirements
All Utility providers on the Pine Ridge reservation shall register with the

Commission and provide the following information:

1. Name of Utility: legal name, doing as business name(s);

1 AT&T Mobility Comments at p. 2.

2 CenturyLink, Jason Topp letter to Beau White, July 31, 2014. CenturyLink’s
reference to the “Trial Utility Council” appears to be in error and is intended to refer
to the Tribe Utility Commission.
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2. Address, email, and phone numbers of Utility and Points of Contact (“POCs")
for Utility; POCs should be provided for normal business hours and for
outside of business hours;

3. List of products and services provided;

4, Geographic limitations to products and services provided; and

5. Copy of rates, terms and conditions of products and services. To the extent
detailed information on the rates, terms and conditions of service is located
on a web site, a Utility may provide specific reference to this web site,
provided the information is readily available.

No form for this registration requirement is adopted at this time, Utilities may
submit this information in the most appropriate form. All existing Utilities will have
until October 1, 2014 to submit this information, even though some of this
information may have already been submitted to the Commission in response to
RFIs. Any new Utility shall meet this Registration requirement at least 30 days
prior to offering service on the Pine Ridge reservation. Registration is notan
application requiring approval. Itis a registration notification requirement to
provide the Commission with information about each Utility doing business on the
Pine Ridge reservation. All Utilities have an on-going obligation to ensure that the
information provided to the Commission as part of this Registration requirement is
accurate and up to date.

Annual Report and Utility Fee

All Utilities shall submit an Annual Report by February 1 of each year for the
preceding calendar year identifying the following:

1. Number of customers on the Pine Ridge reservation;

2. Revenues billed to consumers residing on the Pine Ridge reservation;
Utilities may classify this revenue into different categories, but revenues
reported shall include all revenues billed to consumers on the Pine Ridge
reservation; and

3. Description of capital infrastructure on the Pine Ridge reservation,

improvements completed in the prior year and planned for the current year.
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An annual Utility fee shall be due at the time of filing the Annual Report. The fee
shall be based upon the number of customers on the Pine Ridge reservation as of
December 31 of the prior year multiplied by $1.00. The fee will be used to cover
Commission related expenses related to the provision of Utility services on the Pine
Ridge reservation. The Commission does not believe the Utility Fee will
significantly impact Utilities and their provision of service on the Pine Ridge
reservation. The Commission encourages Utilities to not pass on this cost of doing

business to consumers.

Consumer Complaints

Consumers of utility services on the Pine Ridge reservation do not always have
access to customer service personnel, with some Utilities having retail locations on
the reservation and other Utilities with no retail locations on the reservation. Even
those Utilities with retail locations on the reservation do not necessarily have
customer service personnel that can resolve all consumer concerns. The Utility
Commission is informed of some consumer complaints, but not all consumer
complaints. It appears that some consumer complaints are expeditiously resolved,
but other consumer complaints either are not resolved or are not resolved to the
satisfaction of consumers. All of these facts lead to the conclusion that a formal
customer complaint process needs to be established for utility services on the
reservation. Specifically, all Utilities are required to implement the following
requirements for addressing customer complaints:

1. All consumers receiving monthly bills, statements, or notices on the Pine
Ridge reservation shall be informed at least twice per calendar year that
customer complaints regarding utility services can be directed to: Consumer
Complaint Division, Oglala Sioux Tribe Utility Commission, P.0. Box 669,
Pine Ridge, South Dakota 57770, 605-867-5771; all other consumers not
receiving monthly bills, statements or notices, shall be informed at the point

of sale and at other customer point of sale contact points that complaints
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regarding utility services can be directed to the Consumer Complaint
Division at the address and phone number above.

2. On February 1 of each year, all Utilities shall provide a written report to the
Utility Commission identifying:

a. the number of complaints received from consumers on the Pine Ridge
reservation for the prior calendar year;

b. the type of complaints received from consumers in the following
categories: (i) billing - rate plans, (ii) billing - taxes, fees, and
surcharges, (iii) billing - other, (iv) installation, (v) termination, (vi}
service availability - coverage and outages, (vii) quality of service,
and {viii} other; and

¢. the number of complaints resolved to the satisfaction of the customer

and the number of complaints unresolved.

Taxes and Fees

The Commission Staff is continuing its review of the appropriateness of
certain taxes and fees on tribal members and residents of the Pine Ridge
reservation. In the meantime, the Commission has reviewed several customer bills
for utility services on the Pine Ridge reservation and, based upon this review,
concludes that greater uniformity is required in how taxes and fees are identified on
customer bills. Staffs Initial Report identifies significant differences in how Utilities
classify taxes and fees on customer bills and the amount of taxes and fees. Some of
these differences may be explained by Utility type, but other differences appear to
be based upon individual Utility practices. All of this leads to consumer confusion
and an inability to understand the taxes and fees to determine appropriateness.
Staff convened a Working Group comprised of Utilities and Staff in an attempt to
address Commission concerns, but no agreement was reached. The Commission
concludes that greater uniformity is required in the classification and assessment of
taxes and fees imposed on consumers on the Pine Ridge reservation, The

Commission will not at this time establish specific rules governing the classification
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and assessment of taxes and fees imposed on consumers, but provides the following

guidance to Utilities on how taxes and fees should be identified on customer bills:

1. Taxes -- all taxes directly imposed on consumers by federal, state, local and
tribal authorities:

o should be identified on customer bills under the general heading
"Taxes;"

o should be identified first by the name of the jurisdiction: "Federal,"
"State," "[County or Town Name)," or "Oglala Sioux Tribe" and then
the specific tax type, such as "excise tax," tribal tax," etc.; and

o for example: Tax: Federal - Excise Tax or Tax: Oglala Sioux Tribe -
Tribal Tax.

2. Surcharges and Fees -- all surcharges and fees imposed on consumers by
Utilities should be separately identified; these may include taxes and fees
imposed on the Utility, who then imposes the cost on consumers:

o the general heading should be "Surcharges and Fees;"

 the specific surcharge and fee should be identified, such as
"regulatory,” gross receipts,” etc.; and

> for example: Surcharges and Fees: Regulatory.

3. The amount of the tax, surcharge and fee should be clearing identified; if it is
a set amount, like $3 per month, then it is self-explanatory; if, however, it is
a percentage of the customer bill, then the percentage should be identified,

such as 4%.

Initiation and Termination of Service

The Commission reviewed the terms and conditions for the initiation and
termination of service by Utilities on the Pine Ridge reservation and found
significant differences in these terms and conditions. In a competitive marketplace,
consumers are able to choose services based, in part, on the terms and conditions of
service, but utility service on the Pine Ridge reservation is not a competitive market.
Consumers generally do not have a choice in their utility service, and if they do have
a choice -- for example, mobile wireless service -- the choice is very limited, unlike
most areas of the country where four or more service providers compete for
consumers. The Commission will not, at this time, establish specific initiation and

termination of service requirements, but will require the following:
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1. Prior to a consumer obtaining and incurring any obligation for utility service,
the Utility shall provide specific notice of the terms and conditions of service;
the Commission will not at this time prescribe the form of the notice, but, to
the extent a consumer claims that it was not informed of the terms and
conditions of service, then the Utility will need to establish otherwise.

2. Utilities shall inform customers prior to termination of service that they may
file a complaint with the Commission at the following address: Consumer
Complaint Division, Oglala Sioux Tribe Utility Commission, P.0. Box 669, Pine
Ridge, South Dakota 57770, 605-867-5771.

3. Utilities shall report quarterly within 30 days of the end of each quarter (Jan
- Mar, Apr - Jun, Jul - Sep, and Oct ~ Dec) the number of service terminations,
the reason for termination of service, the terms and conditions for
termination, and the requirements for reconnection.

The Commission will not, at this time, establish specific disconnection of service
requirements, but will monitor the quarterly reports to determine if specific action

is required by the Commission to protect consumer rights.

On-Going Review

The Commission will keep this case open to allow Staff to issue additional RFIs to
further develop the record in this case, which will allow the Commission to address

other utility issues brought to its attention.

Confidentiality
Several Utility providers expressed concern about submitting confidential

information to the Commission without a Protective Order or Non-Disclosure
Agreement. The Commission will use the previously established Non-Disclosure
Agreements entered into between the Utility provider and the Tribe Utility
Commission to govern the submission of all confidential information to the
Commission in this proceeding and other proceedings before the Commission.
Utilities shall coordinate with Staff to establish Non-Disclosure Agreements to

govern the submission of confidential information.
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Waiver
To the extent any Utility is unable to comply with the specific requirements adopted

herein, it may request a waiver of the requirement, but such waivers will not be

granted absent a specific showing justifying the relief requested.

Registrations and Filings

Please submit Registrations and Filings through the Commission’s email filing
system: Filings@ostuc.net or through the mail at the address below.

TRIBAL UTILITY COMMISSION

Joe Red Cloud - Chair

Ivan Bettleyoun - Vice Chair

David Mills, Commissioner

Arlene Catches The Enemy - Treasurer

TRIBAL UTILITY COMMISSION
OGLALA SIOUX TRIBE

P.0. BOX 669

PINE RIDGE, SOUTH DAKOTA 57770
WEB SITE: OSTUC.NET

E-MAIL: FILINGS@OSTUC.NET


mailto:FILINGS@OSTUC.NET
http:OSTUC.NET
mailto:Filings@ostuc.net
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Certificate of Service

A copy of this Order has been served by email on September 10, 2014 on the
following individuals:

Wauneta Browne
Regional Vice President
AT&T External Affairs
11425 West 146 St
Olathe, KS 66062
Office: 913-685-7581
wbrowne@att.com

Greg Olsen

Golden West Telecommunications Cooperative, Inc.
PO Box 411

415 Crown Street

Wall, SD 57790-0411

gregolsen@goldenwest.com

Wyman E. Nelson

Great Plains Communications
1600 Great Plains Centre

PO Box 500

Blair, NE 68008

wenelson com.com

Bruce Hanson

Fort Randall Telephone Company

d/b/a Mt. Rushmore Telephone Company
1700 Technology Drive - Suite 100
Willmar, MN 56201

bruce@hcinet.net

Bill Heaston

VP Legal & Regulatory

South Dakota Network, LLC (dba SDN Communications)
2900 W, 10% St

Sioux Falls, SD 57104

bilLheaston@sdncommunications.com


mailto:bill.heaston@sdncommunications.com
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Jaymes D. Littlejohn

Attorney for Verizon

Moss & Barnett

4800 WELLS FARGO CENTER
90 South Seventh Street
Minneapolis, MN 55402
Littlejohn]@moss-barnett.com

Joe RedCloud

Manager

Native American Telecom - Pine Ridge, LLC
10 White Tail Deer Road

Pine Ridge, SD 57770
Joe@NativeAmericanTelecom.com

Terry K. Rajewich CKAE

Account Manager

NEBRASKA PUBLIC POWER DISTRICT
515 1st Avenue

Scottsbluff, Nebraska 69361
tkrajew@nppd.com

BLACK HILLS ELECTRIC POWER COOPERTIVE, INC.
Mike Chase

P.0. Box 792

Custer, South Dakota 57730-0792

Email: mchase@bhec.coop

Wayne Sterkel

General Manager

Lacreek Electric Assn,, Inc.
Box 220

Martin, SD 57551
Wayne@Lacreek.com

Chad Brunsch

LAKOTA PLAINS PROPANE
South Dakota 407

Pine Ridge, SD 57770

10
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chad@lakotaplains.net

BOB'S GAS
Robert Claussen
104 W Main &t
Martin, SD 57551
(605) 685-6538

bobsgas@gwtc.net

WESTCO

Scott Feller

Hay Springs, NE 69347
(308) 762-3112 office
(308) 760-4440 cell

MIDWEST COOP
300 E Cherry St.
Philip, SD 57567
(605) 859-2382
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