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Oglala Sioux Tribe Utility Commission
A Chartered Governmental Subdivision of the Oglala Sioux Tribe

Matter: Inquiry into the rates, terms and conditions of service being
provided by telecommunications utilities on the Pine Ridge
reservation

Case No: T-3-2014
Date: September 24, 2014

FINAL ORDER

The Commission, on its own motion, addresses in this Order an issue of
importance to the administration and application of rules and orders in a non-
discriminatory manner on the Pine Ridge reservation. On August 20, 2014, the
Commission initiated an inquiry into the whether any carrier serving the Pine Ridge
reservation has been subject to unreasonable discrimination.! AT&T Corp. filed a
letter on August 29, 2014 claiming the Commission is not a properly authorized
public body of the Oglala Sioux Tribe and, even if it is properly authorized, it does
not have jurisdiction over AT&T Corp. and its dispute with Native American
Telecom - Pine Ridge, LLC (“NAT-PR").2 In its letter, AT&T Corp. includes a copy of
its Informal Complaint against NAT-PR filed with the Federal Communications
Commission ("FCC") on August 21, 2014, one day after the Commission issued its
order exercising jurisdiction over this matter.

The integrity of the administrative process and procedures of the
Commission, and the uniform application of federal and tribal laws, is of paramount
importance to the establishment of just and reasonable requirements for operation
on the Pine Ridge reservation, Each Utility providing service on the Pine Ridge
reservation must adhere to Commission authority and jurisdiction and must comply

with applicable laws. Recently, the Commission adopted Final Orders in the Utility

1 Inquiry into the rates, terms and conditions of service being provided by utilities on
the Pine Ridge reservation, Order #3, U-1-2014, August 20 2014 (“Utility Order #3").
2 AT&T Letter to Beau White from James Huttenhower, Case No. U-1-2014, August
29,2014. AT&T Corp.’s challenge to the Commission’s jurisdiction was not
similarly raised by AT&T Mobility in its Comments on proposed Utility regulations.
See AT&T Mobility Comments on Proposed Order #1, Case U-1-2014, july 25, 2014,
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Case® and Propane Case’ establishing new requirements governing the operation of
Utility providers on the Pine Ridge reservation. All Utilities on the Pine Ridge
reservation must comply with applicable requirements, including the newly
adopted requirements in the Utility Case and Propane Case, or be subject to
penalties established by this Commission consistent with the Tribe Utilities Code.

The Pine Ridge reservation is served by: (i) three incumbent local exchange
carriers, Golden West Telecommunications, Inc., Cooperative, Fort Randall
Telephone Company, and Great Plains Communications: (ii) two nationwide
Commercial Mobile Radio Service (“CMRS”) providers, AT&T Mobility and Verizon
Wireless; (iii) a new competitive tribally owned carrier, Native American Telecom -~
Pine Ridge, LLC (“NAT-PR"); and (iv) several long distance carriers, such as AT&T
Corp., Sprint, CenturyLink, Verizon, and South Dakota Network, Inc. All of these
carriers provide service and/or have customers on the Pine Ridge reservation. As
such, all of these carriers, regardless of whether they have their own facilities on the
Pine Ridge reservation or use the facilities of another carrier, are subject to the
jurisdiction and authority of the Oglala Sioux Tribe and this Commission.

The Commission’s authority and jurisdiction over Utilities on the Pine Ridge
reservation is based upon applicable Tribal Laws and Tribal Council Ordinance 09-
11.° The Oglala Sioux Tribe “formally delegates exclusive and essential government
functions and authority for the appropriate and independent regulation of utilities
on the Pine Ridge Indian reservation” to the Tribe Utility Commission. Section 3-
102 of the Oglala Sioux Tribe Utilities Code. It is the purpose and intent of the
Tribal Council that “the operations of the Commission be conducted independently
and on behalf of the Tribe for the sole benefit and interests of the Tribe, its

members, and the residents of the Reservation.” Section 3-102(3) of the Oglala

3 Inquiry into the rates, terms and conditions of service being provided by utilities on
the Pine Ridge reservation, Final Order, U-1-2014, September 9, 2014,

4 Inquiry into the rates, terms and conditions of Propane service on the Pine Ridge
reservation, Final Order, U-3-2014, September 9, 2014,

Ordinance.
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Sioux Tribe Utilities Code. The Commission therefore has jurisdiction over the
regulation of Utilities operating on the Pine Ridge reservation. In Utility Order #2 in
Case U-1-2014.° the Commission affirmed its jurisdiction over all
“telecommunications companies engaged in the furnishing of telecommunications
services, including cable, telegraph, or telephone companies engaged in the
transmission of images, data, messages, conversations by voice or electronic means,
whether by land based or wireless technologies.”” This jurisdiction extends to long
distance carriers, like AT&T Corp., CenturyLink, and Sprint.*

In Utility Order #3, the Commission sought Comments on the issue of

unreasonable discrimination by long distance carriers:’

The Commission seeks comment on this issue and, to the extent any Utility
provider on the Pine Ridge reservation is not complying with applicable
requirements, including, but not limited to, the payment of lawful tariffs,
whether the Commission should require carriers to post a bond and/or use
property as collateral for any outstanding obligations related to the provision
of service on the Pine Ridge reservation. To the extent issues implicate
federal and/or state issues, should the Commission convene an inter-
governmental working group comprising the Federal Communications
Commission (“FCC"), state utility commissions, tribal utility commissions,
and other governmental entities?

AT&T Corp. filed Comments contesting the Commission's jurisdiction and
providing a copy of its Informal Complaint filed with the FCC. NAT-PR has been

operating on the Pine Ridge reservation since 2009 and has filed its intrastate

access tariff with the Commission, which mirrors its interstate access tariff on file

¢ Inquiry into the rates, terms and conditions of service being provided by utilities on
the Pine Ridge reservation, Order #2, U-1-2014, July 16, 2014 (“Utility Order #2").

7 Utility Order #2 at p. 3

& CenturyLink filed a letter on July 31, 2014 expressing concerns about the
Commission's jurisdiction, but stated that it would respond to Requests for
Information. See Centurylink letter to Beau White, Tribe Utility Commission, from
Jason Topp, July 31, 2014. Sprint has not responded to Staff's Requests for
information.

9 Utility Order #3 at p. 2.
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with the FCC. In the NAT-PR CLEC Order, the Commission granted NAT-PR approval
to provide telecommunications services on the Pine Ridge reservation.'”” Since 2009,
NAT-PR has been providing telephone and broadband service on the Pine Ridge
reservation pursuant to the NAT-PR CLEC Order:1!

Now, Native Telecom - Pine Ridge proposes to: (i) provide basic telephone
and advanced broadband services, which are essential services to the health
and welfare of the tribe; and (ii) provide these services within the exterior
boundaries of the Pine Ridge reservation, Furthermore, Native Telecom -

Pine Ridge proposes to provide basic telephone service, consistent with the

federal universal service requirements of 47 U.S.C. § 214(e) and the rules of

the Federal Communications Commission (“FCC”). In addition, Native

Telecom - Pine Ridge commits to work with the Oglala Sioux Tribe to identify

and pursue economic development opportunities and make basic telephone

and advanced broadband services readily available and affordable to
residents of the reservation.

All telecommunications utilities on the Pine Ridge reservation serve a
specific market segment or geography of the reservation. NAT-PR is serving a
specific segment of the reservation that needs access to affordable telephone and
broadband service. Earlier this year, NAT-PR opened an Internet Library and
Technology Center providing tribal members with free access to computers and
Internet service, which are very valuable services not available through any other
service provider.

The ability of NAT-PR, like all Utilities, to operate and provide service is
dependent upon the receipt of payment for services rendered. Utilities, like NAT-
PR, have tariffs in place to govern the rates, terms and conditions of service
provided to other carriers. Through tariffs, Utilities are able to establish uniform

rates, terms and conditions of service for all of its customers. Typically, carriers pay

10 In the Matter of Native American Telecom - Pine Ridge, LLC Request To Provide
Telecommunications Service, Including Local Telephone and Broadband Service
Within The Exterior Boundaries of the Pine Ridge Reservation, Order Granting
Approval To Provide Telecommunications Service, Including Local Telephone and
Broadband Service on the Pine Ridge Reservation, June 1, 2009 (“NAT-PR CLEC
Order”).

11 NAT-PR CLEC Order at p. 1-2.
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the tariffed rates of other carriers unless they negotiate separate agreements based
upon the unique nature of the services provided.

At its core, the payment dispute involves customers of originating carriers,
such as AT&T Corp. and Sprint, making calls to customers of NAT-PR, a terminating
carrier serving the Pine Ridge reservation, without compensating NAT-PR for
terminating originating carriers’ traffic. In its Informal Complaint filed with the FCC,
AT&T Corp. does not dispute this basic issue, but makes several arguments to
support its non-payment for services provided by NAT-PR. Rather than address
with the Commission the merits of the local payment issues, originating carriers (i)
seek recourse in a different regulatory forum {(AT&T filed its Informal Complaint
with the FCC one day after this Commission issued Order #3), (ii) contend this
Commission lacks jurisdiction (see comments of AT&T and CenturyLink), or (iii}
refuse to acknowledge or recognizing the jurisdiction of this Commission (Sprint has
not responded to Commission Orders and Requests for Information).

Some of these payment disputes have been going on for years without
resolution. There does not appear to be any incentive for the originating carriers to
resolve these payment issues, forcing the terminating carriers to pursue costly and
lengthy litigation as the only means for resolution. It is this Commission’s
responsibility to address issues that impact a Utility’s ability to meet its obligations
on the Pine Ridge reservation. This payment issue is putting at risk NAT-PR’s
continued ability to serve residents of the reservation based upon other service
providers on the Pine Ridge reservation refusing to pay NAT-PR’s tariffed rates.'
NAT-PR provides a critically important local telephone and broadband service on
the Pine Ridge reservation that is relied upon by low-income consumers.

It is this Commission’s understanding that NAT-PR has established lawful
tariffs to govern its termination of traffic from long distance carriers and that these

tariffs are consistent with the requirements adopted by the FCC in its 2011

12 NAT-PR has filed tariffs governing the traffic in dispute with the FCC and the
Commission. These tariffs have either not been challenged or, if challenged, have
been deemed lawful.
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Intercarrier Compenation Order. Itis also the understanding of this Commission that
many long distance carriers are paying NAT-PR in accordance with its effective
tariffs, but other carriers, like AT&T and Sprint, are not paying for services provided
by NAT-PR. AT&T and Sprint have resorted to “self-help” by not paying for the
termination of their traffic by NAT-PR.

In adopting new rules governing the termination of traffic, including
conferencing traffic, the FCC specifically stated that carriers may not take the law

into their own hands by withholding payment to another carrier:"

As the Commission has previously stated, “[w]e do not endorse such
withholding of payment outside the context of any applicable tariffed dispute
resolution provisions.” We otherwise decline to address this issue in this

Order, but caution parties of their payment obligations under tariffs and

contracts to which they are a party. The new rules we adopt in today's Order

will provide clarity to all affected parties, which should reduce disputes and
litigation surrounding access stimulation and revenue sharing agreements.

The Oglala Sioux Tribe Utilities Code provides that “each utility shall furnish
safe, adequate, efficient, and reasonable service without unjust discrimination or
preference”" and that “every unjust and unreasonable rate or charge made,
demanded, or received by any utility or by any two or more utilities for any product,
commodity or service, is prohibited and unlawful.””

NAT-PR is operating in compliance with all applicable tribal laws and federal
requirements and is providing service consistent with the requirements of the
Intercarrier Compensation Order., NAT-PR is also meeting the requirements of the
NAT-PR CLEC Order by providing affordable telephone and broadband service to
tribal members and other residents of the Pine Ridge reservation.

The Commission finds that NAT-PR is providing service on the Pine Ridge
reservation consistent with all applicable requirements, including the NAT-PR CLEC

Order and the FCC's Intercarrier Compensation Order. NAT-PR is also providing

13 Intercarrier Compensation Order at para. 700.
14 Oglala Sioux Tribe Utility Code, Section 5-101.
15 Oglala Sioux Tribe Utility Code, Section 5-102.
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service in accordance with its tariffs in effect with this Commission and the FCC.
AT&T does not dispute that it is not paying for services provided by NAT-PR, but
contends this Commission lacks jurisdiction over the non-payment issue with NAT-
PR, a Utility provider serving within the exterior boundaries of the Pine Ridge
reservation. Itis the responsibility of this Commission to ensure that Utilities
operating on this reservation are in compliance with tribal and federal
requirements. AT&T Corp. and Sprint serve the Pine Ridge reservation, have
customers on the reservation, and terminate their traffic to NAT-PR on the
reservation, Itis unlawful for these carriers to unilaterally withhold payment for
services provided by NAT-PR while continuing to enjoy the benefits of such services.
Separate and apart from any violation of federal law, the failure of one Utility on the
Pine Ridge reservation to pay the lawful charges of another Utility on the Pine Ridge
reservation is a violation of tribal laws and is subject to forfeitures and penalties to
be separately established by this Commission.

To the extent any local carrier on the Pine Ridge reservation (e.g, Claimant”)
believes that it has been subject to unreasonable discrimination by another carrier
(e.g. Offending Carrier), it should bring this to the attention of the Commission. The
Commission adopts the following requirements and procedures for resolving

disputes between carriers:

1. Carriers that have been subject to unreasonable discrimination or have not
been paid for services shall provide the Commission with the act of
discrimination or amount owed, an explanation of the discrimination or
amount owed and legal justification for this amount (e.g., Claim), and serve a
copy on the Offending Carrier.

2. The Offending Carrier shall provide its Response to the Commission within 7
days of receipt of the Claim.

3. The Commission shall issue an Order within 14 days of the Response.

4. The Commission’s Order shall be served on the Claimant and Offending
Carrier with a copy forwarded to the FCC requesting, in the interest of comity
and as part of its federal trust responsibilities, that the FCC not act on
pending matters involving the Offending Carrier until such time as the act of
discrimination or payment dispute is resolved with carriers serving the
sovereign Nation of the Oglala Sioux Tribe.
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5. The Commission’s Order shall also be forwarded to the Tribal Court.

The Commission believes this process for addressing discrimination and payment
issues balances the interests of the parties and enables expeditious resolution of
disputes. With respect to the payment dispute between NAT-PR and AT&T Corp.
and Sprint, the Commission will proceed with steps 4 and 5 under the above

procedures.'®

TRIBAL UTILITY COMMISSION

Joe Red Cloud -~ Chair (not voting)
Ivan Bettleyoun - Vice Chair

David Mills, Commissioner

Arlene Catches The Enemy - Treasurer

TRIBAL UTILITY COMMISSION
OGLALA SIOUX TRIBE

P.0. BOX 669

PINE RIDGE, SOUTH DAKOTA 57770
WEB SITE: OSTUC.NET

E-MAIL: FILINGS@OSTUC.NET

6 AT&T Corp. and Sprint were provided with an opportunity to address the discrimination and payment
issue, but did not respond to Commission orders.
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Certificate of Service

A copy of this Order has been served by email on September 25, 2014 on the
following individuals:

Wauneta Browne
Regional Vice President
AT&T External Affairs
11425 West 146t St,
Olathe, KS 66062
Office: 913-685-7581
wbrowne@att.com

Greg Olsen

Golden West Telecommunications Cooperative, Inc.
PO Box 411

415 Crown Street

Wall, SD 57790-0411

gregolsen@goldenwest.com

Wyman E. Nelson

Great Plains Communications
1600 Great Plains Centre

PO Box 500

Blair, NE 68008
wenelson@gpcom.com

Bruce Hanson

Fort Randall Telephone Company

d/b/a Mt. Rushmore Telephone Company
1700 Technology Drive - Suite 100
Willmar, MN 56201

bruce@hcinet.net

Bill Heaston

VP Legal & Regulatory

South Dakota Network, LLC (dba SDN Communications)
2900 W, 10t St,

Sioux Falls, SD 57104
bill.heaston@sdncommunications.com
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Jaymes D. Littlejohn

Attorney for Verizon

Moss & Barnett

4800 WELLS FARGO CENTER
90 South Seventh Street
Minneapolis, MN 55402
Littlejohnj@moss-barnett.com

Jason Brings Him Back

Native American Telecom - Pine Ridge, LLC
10 White Tail Deer Road

Pine Ridge, SD 57770

Info@NativeAmericanTelecom.com

Associate General Counsel
Centurylink

Minneapolis, MN 55402
jason.Topp@CenturyLink.com

Diane C. Browning

Sprint Nextel Corporation
6450 Sprint Parkway
Overland, KS 66251

Diane.c.browning@sprint.com

Terry K. Rajewich CKAE

Account Manager

NEBRASKA PUBLIC POWER DISTRICT
515 1st Avenue

Scottsbluff, Nebraska 69361
tkrajew@nppd.com

BLACK HILLS ELECTRIC POWER COOPERTIVE, INC.
Mike Chase

P.0.Box 792

Custer, South Dakota 57730-0792
mchase@bhec.coop
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Wayne Sterkel

General Manager

Lacreek Electric Assn,, Inc.
Box 220

Martin, SD 57551
Wayne®@Lacreek.com

Chad Brunsch

LAKOTA PLAINS PROPANE
South Dakota 407

Pine Ridge, SD 57770
chad@lakotaplains.net

BOB’S GAS

Robert Claussen
104 W Main St.
Martin, SD 57551
(605) 685-6538
bobsgas@gwtcnet

WESTCO

Scott Feller

Hay Springs, NE 69347
(308) 762-3112 office
(308) 760-4440 cell

MIDWEST COOP
300 E Cherry St
Philip, SD 57567
(605) 859-2382

Debbi Waldbaum

General Attorney

AT&T Services, Inc.

2535 E. 40th Ave,, #B1222
Denver, CO 80205
dw8142@att.com

Jim Huttenhower

AT&T

225 West Randolph Street
Chicago, 1L 60606
312-727-1444
jh7452@att.com
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