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August 26, 2014

RECEIVED

AUG 28 2M
CLERK. U.S.D.C.

The Honorable Alan B. Johnson

U.S. District Court

2120 Capitol Ave.
Cheyenne, WY 82001

Re: Northern Arapaho Tribe v. Ashe, 11-CV-347-J

Dear Judge Johnson:

On August 20, shortly after our letter to you regarding the Hobby Lobby decision, the
Fifth Circuit Court of Appeals decided McAllen Grace Brethren Church, et al. v. Salazar (No 13-
40326). That ruling also sheds fresh light on what a court must now consider when deciding
whether a federal agency is advancing a "compelling interest" by the "least restrictive means." In
the spirit of F.R.A.P. Rule 28(j), we respectfully submit the following observations.

In McAllen, plaintiffs challenge federal regulations limiting access to eagle parts and
feathers to members of federally recognized tribes. Plaintiffs argue that those regulations violate
the Free Exercise Clause and RFRA. Plaintiffs are not enrolled in any federally recognized tribe,
but are sincere practitioners of a traditional Native American religion that requires the ceremonial
use of eagles. McAllen discusses the recent Hobby Lobby ruling and a numberofTenth Circuit
cases, pointing out that they "were decided before... Hobby Lobby clarified how heavy the
burden is" on an agency to meet the "least restrictive means" test. McAllen at 21.

The Fifth Circuit remanded the matter for trial "on whether the protection of federally
recognized tribes is a compelling interest protected by" the Baldand Golden Eagle Protection
Act (BGEPA). Only a federal interest "of the highest order" can be "compelling." General
statements of the government's interest are not sufficient - "the interests need to be closely
tailored to the law" and focused on the particularcircumstances. McAllen at 9, 13-14. The
federal interest is declared and defined by BGEPA itself, which works to preserve eagles as a
species and to provide access to eagles for Indian religious use. McAllen might expand access to
eagles beyond the class of practitioners who are members of federally recognized tribes; the Free
Exercise Clauseand RFRA might require this limitation to be struck down. But however the
Fifth Circuit ultimately rules on thatquestion, the legitimate federal interest must becompelling
and focused.
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