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JURISDICTIONAL STATEMENT 

Petitioners challenge the final action of the United States Environmental 

Protection Agency (EPA) promulgating the federal implementation plan (FIP) 

under the Clean Air Act (CAA) for the Navajo Generating Station (NGS) on the 

Navajo Nation (Nation). This Court has jurisdiction over the petitions under 42 

U.S. C. § 7607(b)(1), which provides that the federal courts of appeals shall have 

jurisdiction over any final action of the EPA Administrator under the CAA. Each 

petition was timely filed within 60 days of the date the notice of EPA’s final rule 

was published in the Federal Register.  

STATEMENT OF ISSUES 

The Navajo Nation adopts the statement of issues presented on pages 1-2 of 

the brief of the United States. 

ADDENDUM 

 Except for the documents included in the Navajo Nation’s Addendum (NN 

ADD), bound with this brief, all applicable statutes, etc., are contained in the brief 

or addendum of Petitioners and Respondent.   

 

 

 

 

  Case: 14-73100, 06/26/2015, ID: 9590104, DktEntry: 90, Page 6 of 38



2 
 

STATEMENT OF THE CASE 

A. Introduction  

The briefs of the other parties in this case set forth much of the background 

of this case.  The Navajo Nation adds the additional following context for the 

Court.   

The Navajo Nation is a sovereign Indian nation, with the largest population 

(332, 129)1 and the largest reservation (27,425 sq. mi) of any Indian nation in the 

United States. It enjoys a government-to-government relationship with the United 

States as established in the Nation’s treaties with the United States.2 Under the 

Nation’s 1850 Treaty, the United States explicitly assumed the responsibility to 

“secure the permanent prosperity and happiness” of the Navajo. 1850 Treaty, art. 

XI, 9 Stat. 974. In addition to the specific responsibility the United States has to 

the Nation, it also has a general trust responsibility to all Indian nations that the 

Nation benefits from. See United States v. Mitchell, 463 U.S. 206, 225 (1983) 

(emphasizing a distinct obligation of trust incumbent on the United States with 

respect to Indian nations). This general Indian trust responsibility and the Nation’s 

                                                           
1 Tina Norris, Paula L. Vines, Elizabeth Hoeffel, The American Indian and Alaska 
Native Population: 2010, at 4 (2012) available at 
http://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf (last visited on June 
25, 2015). 
2 The first treaty was signed at Canyon de Chelly in 1849, and ratified by Congress 
in 1850. 9 Stat. 974. The second treaty was signed and ratified in 1868. 15 Stat. 
667. United States v. Wheeler, 435 U.S. 313, 324 n.20 (1978). 
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treaties form the foundation of the “trust relationship” between the United States 

and the Navajo Nation. Navajo Nation v. United States, 46 Fed. Cl. 217, 221 

(2000).  Based on this unique trust relationship between the United States and the 

Nation, the United States must act to protect the Nation’s self-determination and 

economic and social welfare.  See Boye v. United States, 90 Fed. Cl. 392, 412 

(2009); see also Cohen’s Handbook of Federal Indian Law, § 5.04[4][a].   

The trust relationship between the United States and Indian tribes is 

acknowledged and reaffirmed in EPA’s Indian Policy, which recognizes that (1) 

the United States has a unique legal relationship with Indian tribal governments, 

(2) Indian tribes as sovereign governments have a right to self-determination, and 

(3) the federal government has a trust responsibility to Indian tribes. 

Environmental Protection Agency, EPA Policy for the Administration of 

Environmental Programs on Indian Reservations, at 3 (1984) (recognizing that the 

United States’ trust responsibility derives from the historical relationship between 

the federal government and Indian tribes and affirming that the EPA will protect 

the environmental interests of Indian tribes in keeping with the Indian trust 

responsibility), NN ADD2; see also EPA Administrator Regina McCarthy, 

Memorandum: Reaffirmation of the U.S. Environmental Protection Agency’s 

Indian Policy (2014), NN ADD1 (reiterating policy). The trust relationship is also 

recognized as one of EPA’s guiding principles in its Policy on Consultation and 
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Coordination with Indian Tribes, which notes that the federal government’s trust 

responsibility derives from the unique historical relationship between the federal 

government and Indian tribes. Environmental Protection Agency, EPA Policy on 

Consultation and Coordination with Indian Tribes, at 3 (2011), NN ADD6.  EPA’s 

federal trust responsibility is reaffirmed in statutes and regulations, including the 

CAA and EPA’s Tribal Clean Air Act Authority (generally referred to as the Tribal 

Authority Rule). 

B. Statutes and Regulations  

In 1990 Congress amended the CAA to include section 301(d), entitled 

“Tribal Authority.” This is known as the “Treatment as a State” (TAS) provision.  

It authorizes EPA to treat Indian tribes as states under the CAA for the purpose of 

improving the air quality in Indian country in a manner consistent with EPA’s 

Indian Policy and “the overall Federal position in support of Tribal self-

government and the government-to-government relations between Federal and 

Tribal Governments.” See S. Rep. No. 101-228, 101 Cong., 1st Sess. (Dec. 20, 

1989).  The recognition of the unique relationship between the federal government 

and tribes resulted in Congress granting EPA the flexibility to promulgate rules 

and regulations that would identify the provisions of the CAA applicable to Indian 

tribes on parity with states. 42 U.S.C. § 7601(d)(2). Congress acknowledged in the 

CAA that Indian tribes are in a different legal and historical position than states, 
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and accordingly created authority for EPA to issue specific tribal rules that might 

deviate from CAA rules applicable to states. 

Additionally the CAA also recognized the federal government’s 

responsibility to regulate air quality in Indian country, and thus empowered EPA to 

directly regulate air quality in Indian Country under certain circumstances.  For 

example, “[i]n any case in which the Administrator determines that the treatment 

of Indian tribes as identical to States is inappropriate or administratively infeasible, 

the Administrator may provide, by regulation, other means by which the 

Administrator will directly administer such provisions so as to achieve the 

appropriate purpose.”  42 U.S.C. § 7601(d)(4). The CAA also identifies EPA as the 

appropriate administrator of the CAA in Indian country when a tribe fails to act as 

such.  Id.  

In fulfillment of the CAA TAS provisions, EPA promulgated the Tribal 

Authority Rule. 40 C.F.R. § 49.1- 49.11. See also 63 Fed. Reg. 7254 (Feb. 12 

1998) (Suppl. ER 373). The Tribal Authority Rule establishes criteria that allow 

tribes to be treated as states.  Nonetheless, based on the finding that tribes are 

generally in the early stages of developing air planning and implementation 

expertise,3  EPA found it appropriate to exclude tribes from certain provisions of 

the CAA such as mandatory program deadlines and accompanying sanctions for 
                                                           
3 63 Fed. Reg. at 7265 (Suppl. ER 383-384); see Arizona Pub. Serv. Co. v. U.S. 
E.P.A., 562 F.3d 1116, 1125 (10th Cir. 2009). 
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failure to meet those deadlines. 40 C.F.R. § 49.4.  After receiving TAS status, a 

tribe can submit a tribal implementation plan for EPA approval.   

In the event an Indian tribe does not request a tribal implementation plan or 

its plan is inadequate, the Tribal Authority Rule empowers EPA to develop a FIP 

to directly regulate air quality. Section 49.11(a) of the Tribal Authority Rule 

provides the Administrator the authority to promulgate a FIP that is “necessary or 

appropriate to protect air quality if a tribe does not submit a tribal implementation 

plan meeting the completeness criteria of 40 CFR Part 51, Appendix V, or does not 

receive EPA approval of a submitted tribal implementation plan.” EPA approved 

the FIP that governs the Navajo Generating Station (NGS) under these provisions. 

79 Fed. Reg. 46515, 46516 (August 8, 2014) (stating EPA is exercising its 

authority and discretion under 42 U.S.C. § 7601(d)(4) and 40 C.F.R. § 49.11). 

C. Factual Background 

The current Navajo Nation unemployment rate of 42 percent is over 8 times 

that of the United States.4 Forty-three percent of the population on the Navajo 

Nation lives below the property rate.5 NGS is a rare beacon of economic 

opportunity on the Navajo Nation, both for the Navajo people and for the Nation 

itself.  To wit, approximately 450 Native Americans are employed by NGS and 

                                                           
4 Navajo Nation Economic Development, 
http://navajobusiness.com/fastFacts/Overview.htm (last visited on June 25, 2014) 
5 Id.  
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400 are employed at the Kayenta Mine, the sole source for the coal that fuels 

NGS.6  Not only do NGS and Kayenta Mine provide much-needed jobs to the 

Navajo people, but they also provide rare lucrative blue-collar jobs to the Navajo 

people.  The total wages paid to the Native employees of the plant and mine are 

approximately $100 million per year.7  NGS jobs include important benefits, such 

as healthcare and retirement, and are key contributors to—if not the backbone of—

the Navajo economy. 

As NGS is located on Navajo trust land pursuant to a lease with the Nation, 

and utilizes coal from Navajo lands, the owners of the plant pay royalties and taxes 

to the Navajo Nation.  Those royalties and taxes play a critical role in providing 

important governmental services to the Navajo people, including courts, law 

enforcement, and social, health, and educational programs.  The Kayenta Mine also 

makes annual payments of just over $37 million per year to the Navajo Nation. Id. 

The Nation receives additional benefits from NGS in the form of scholarship 

funds, property taxes, and close to $1 million a year in lease and air permit fees. Id.  

The Hopi Tribe also receives revenues and benefits from NGS’s coal lease 

payments.    

                                                           
6 David Hurlbut, et al., Navajo Generating Station and Air Visibility Regulations: 
Alternatives and Impacts, at iv (2012) available at 
http://www.nrel.gov/docs/fy12osti/53024.pdf  (last visited June 25, 2015) 
7 Id. at v.  
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On February 5, 2013 EPA issued a proposed FIP requiring the NGS to 

reduce emissions of nitrogen oxides (NOx) under the Best Available Retrofit 

Technology (BART) provision of the CAA.8 In the proposed FIP, EPA recognized 

“the importance of NGS to numerous Indian tribes located in Arizona” and that 

there may be other approaches that could result in equivalent or better visibility 

benefit. 78 Fed. Reg. 8273, 8274 (Feb. 5, 2013). EPA thus encouraged a robust 

public discussion of its proposed BART determination and other possible 

approaches and indicated it was prepared to issue a supplemental proposal if 

approaches other than the proposed BART were identified as satisfying the 

requirements of the CAA. Id. EPA articulated its commitment to continuing to 

engage with stakeholders to develop a final FIP that maintains benefits to tribes 

and the regional economy while improving visibility in many of the most treasured 

national parks and wilderness areas. Id.  

In response to the proposed FIP the Navajo Nation and the other 

stakeholders submitted requests to extend the comment period to allow time for 
                                                           
8 EPA has previously promulgated federal implementation plans under the Tribal 
Authority Rule to regulate air pollutants emitted from NGS. See 56 FR 50172 
(October 3, 1991). In 1999, EPA proposed a federal implementation plan for NGS 
to fill the regulatory gap that existed because Arizona State permits and state 
implementation rules are not applicable or enforceable in the Navajo Nation, and 
the Tribe had not sought approval of a tribal implementation plan covering the 
plant. 64 FR 48731 (September 8, 1999). EPA then re-proposed the federal 
implementation plan with some additional conditions in September 2006. 71 FR 
53631 (September 12, 2006). EPA finalized that NGS FIP on March 5, 2010. 75 
FR 10174. 
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interested parties to explore alternatives to BART. 78 Fed. Reg. 16825 (March 19, 

2013). The Navajo Nation, at the request of the Salt River Project, participated in a 

stakeholder group known as the Technical Work Group (TWG) which submitted 

an agreement (TWG Agreement) that included a BART alternative (Appendix B to 

the TWG Agreement) on July 26, 2013. It was this BART alternative that was 

finalized by the EPA as the FIP for NGS as a “better then BART” alternative. 

STANDARD OF REVIEW 

The Navajo Nation adopts the discussion of the standard of review at pages 

21-25 of the brief of the United States. 

ARGUMENT 

I. THE TRIBAL AUTHORITY RULE WAS PROPERLY APPLIED 

WHEN THE EPA APPROVED THE FIP FOR NGS. 

 

A. The EPA has valid authority to promulgate a FIP for NGS. 

 

Petitioners To’ Nizhoni Ani, et al. (TNA), and Vincent Yazzie argue that 

EPA lacked authority to issue the FIP for NGS based on the alleged inability of the 

Nation to secure TAS status.  According to Petitioners, the Nation is ineligible for 

TAS because the Nation allegedly waived its regulatory authority in the NGS 

lease. TNA OB at 37-40; Yazzie OB at 45-48. Petitioners argue that a tribe must be 

“eligible” for TAS status for EPA’s FIP authority to apply under Section 49.11(a): 

“Under TAR, when an eligible tribe fails to submit a TIP or when EPA 
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disapproves a [tribal implementation plan], the agency has discretionary authority 

to promulgate [a FIP].”  TNA OB at 38 (emphasis in original).   

The word “eligible” appears nowhere in Section 49.11(a), and it is irrelevant 

whether the Nation did or did not waive its authority to issue a tribal 

implementation plan for NGS.  This Court need not consider or rule on the waiver 

question in this case, as EPA’s authority to promulgate a FIP under the tribal 

authority rule is based solely on the lack of an approved tribal implementation 

plan. It is true that the Navajo Nation did not submit a tribal implementation plan 

for NGS.  However, “Congress intended that EPA would . . . have broad legal 

authority in instances when Tribes choose not to develop a program, fail to adopt 

an adequate program or fail to adequately implement an air program authorized 

under section 301(d).”  59 Fed. Reg. 43956, 43960 (Aug. 25, 1994). Accordingly, 

EPA has direct and independent authority under 42 U.S.C. § 7601(d)(4) and 40 

C.F.R. § 49.11 to adopt a FIP, as long as the Nation has not submitted a tribal 

implementation plan, regardless of the reason why the Nation did not do so.  

EPA’s authority is in no way contingent on a tribe’s “eligibility” for TAS status.  

EPA’s authority to issue a tribal implementation plan and a tribe’s “eligibility” for 

TAS are separate concepts under the CAA and the Tribal Authority Rule.  Indeed, 

the Tribal Authority Rule specifically states EPA’s authority in CAA to issue a FIP 

exists “[n]otwithstanding any determination made on the basis of authorities 
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granted the Administrator under any other provision of this section.”  40 C.F.R. § 

49.11.  It was therefore proper for EPA to issue the FIP despite any real or alleged 

waiver of the Nation’s TAS status.   

As the United States notes in its brief, if Petitioners were correct that EPA 

cannot act under the Tribal Authority Rule to promulgate a FIP for NGS, then no 

government would be able to apply the requirements of the CAA to NGS. US Brief 

at 32. This result is contrary to the desires of Petitioners, who specifically request 

the application of CAA requirements to NGS.  

B. EPA correctly adopted the alternative to BART proposed by the 

TWG.  

 
The adoption of the TWG alternative by EPA is consistent with the 

requirements of the CAA and the Tribal Authority Rule, as well as the federal 

government’s trust responsibility to the Navajo Nation and other affected tribes. 

Under the Tribal Authority Rule EPA may issue its own FIP with provisions “as 

are necessary or appropriate” to protect air quality.  40 C.F.R. § 49.11(a).  Under 

that provision, EPA has clear discretionary authority to adopt a federal 

implementation plan that incorporates air quality protections consistent with its 

overarching responsibility to tribal nations, including, if appropriate, applying 

deadlines different from those applicable to state implementation plans.  See 

Arizona Pub. Serv. Co. v. U.S. E.P.A., 562 F.3d 1116, 1125 (10th Cir. 2009) 

(stating 40 C.F.R. § 49.11(a) provides EPA discretion to determine what 
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rulemaking is necessary or appropriate to protect air quality and requires the EPA 

to promulgate such rulemaking). 

EPA correctly concluded that the final action in this matter would have 

significant tribal implications based on the direct relationship between NGS, the 

Navajo Nation, Hopi Tribe, and those tribes that rely on delivery of water powered 

by NGS. 79 Fed. Reg. at 46548. For the Nation, the potential closure or curtailment 

of production at NGS significantly affects the coal-related royalties, taxes, and 

employment of the Navajo Nation. Given the extent of tribal interests in NGS and 

the federal government’s trust responsibility to Indian tribes, EPA had an Indian 

trust duty to address the concerns expressed by the Nation. 79 Fed. Reg. at 46549. 

EPA, in adopting the TWG Agreement, correctly considered the potential 

economic impacts to tribes to apply the flexibility recognized in the Tribal 

Authority Rule to adopt its FIP with different deadlines for overall haze reduction. 

Id. As discussed in detail in the US brief, the FIP meets EPA’s framework for a 

“better than BART” alternative, by a greater overall reduction of NOx emissions. It 

also addresses the concerns raised by the Nation and provides an extended 

timeframe to minimize potential impacts on the Nation and other affected tribes.  

As such it achieves the appropriate reductions while balancing the significant 

interests of the Indian Nations with whom EPA has a government-to-government 

relationship. 
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CONCLUSION 

 The Navajo Nation and other Indian nations rely heavily on revenues 

generated and services provided by NGS.  EPA has a federal Indian trust 

responsibility to these nations as recognized in the EPA’s own rules, regulations, 

policies, and (as is the case here) actions.  Guided by this trust responsibility, EPA 

sought a balance between the public’s need for haze reduction and the significant 

financial and water resource interests of the Indian nations to whom the United 

States has a unique trust obligation in setting NGS’s “better than BART” 

alternative.  EPA exercised this authority under independent and proper authority.  

This Court should accordingly affirm the validity of EPA’s FIP as an appropriate 

balance properly made by the agency pursuant to the CAA statute, federal 

regulations and policies, and the federal Indian trust responsibility.   

STATEMENT OF RELATED CASES 

Respondent Navajo Nation is unaware of any related case pending in this 

Court. 

 RESPECTFULLY SUBMITTED this 26th day of June, 2015. 

      NAVAJO NATION DEPARTMENT OF 
      JUSTICE 
 

  /s/ Paul Spruhan       
        Ethel Billie Branch, Acting Atty General 
        Paul Spruhan, Assistant Attorney General 
      Katherine Belzowski, Attorney 
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        Navajo Nation Department of Justice 
        P.O. Box 2010 
         Window Rock, Arizona 86515 
        Tel: 928-871-6937 
        Fax: 928-871-6177 
       pspruhan@nndoj.org    
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