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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedurg, 26e National Mining
Association states that it has no parent corparatiad there is no corporation that

owns 10% or more of its stock.
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PRELIMINARY STATEMENT

The National Mining Association (“NMA”) challengdéise withdrawal by
the Secretary of the Interior (“Secretary”) of owae million acres of public lands
under Federal Land Policy and Management Act o61(8FLPMA”) section
204(c). This withdrawal closed much of the natsohighest-grade uranium
deposits to new mineral exploration and developmé&ie district court found —
and _all parties agreed — that section 204(c)(¥senvation of unilateral
Congressional authority to terminate a withdravealstitutes a “legislative veto”
in violation of the Presentment Clause of the C&nstitution. SeeExcerpts of
Record (“ER”) 19]INS v. Chadha462 U.S. 919 (1983). The primary issue before
this Court and the court below is whether the entinconstitutional 204(c)(1)
provision, including the integrated withdrawal aarity, should be severed, such
that the challenged withdrawal should be set aside.

The court below concluded that the unconstitutidegislative veto,
standing alone, could be excised from section ®delegation of withdrawal
authority. NMA urges reversal. FLPMA'’s languagiucture, and legislative
history demonstrate that Congress wouldhaote authorized the Secretary to
make long-term, infinitely renewable, unlimited-aage withdrawals without

Congressional oversight in the form of a legiskatweto. Section 204(c)(1) would



“function in amannerconsistent with the intent of Congresalaska Airlines, Inc.
v. Brock 480 U.S. 678, 685 (1987) (emphasis in origira)y by striking section
204(c)(1) in its entirety. This would mean thatyo@ongress could withdraw
greater than 5,000 acres through legislation, lmutlavleave intact the Secretary’s
authority to withdraw “small” acreages and to isshert-term emergency
withdrawals to preserve legislative policy optidosCongress.

STATEMENT OF JURISDICTION

NMA brought suit in the district court under 28 UCS8 1331 and the
Administrative Procedure Act, 5 U.S.C. § 702. Trstrict court entered final
judgment for the defendants. ER1-2. This Coustjhasdiction under 28 U.S.C.
8 1291. NMA filed a timely notice of appeal frohetSeptember 30, 2014
judgment on November 25, 2014. ER88-89; Fed. Rp. & 4(a)(1)(B).

STATEMENT OF THE ISSUES

This case concerns the effect of the unconstitati@yislative veto
embedded in FLPMA's large-tract withdrawal provisian the scope of the
Secretary’s withdrawal authority. FLPMA sectiord®€)(1) permits the Secretary
to withdraw 5,000 or more acres of public landsrfithhe operation of the federal
mining laws, but only under the specific condittbiat such withdrawals be subject
to a “veto” by Congress. Since FLPMA'’s enactment976, legislative vetoes

like that in section 204(c)(1) have been held usttutional for failure to adhere



to Article | procedures, including presentmentite PresidentSee Chadhad62
U.S. 919. This appeal presents the followingassu
» Does the integration of the Secretary’s section@Q%) large-tract
withdrawal authority with an unconstitutional ldgisve veto mean that all
of section 204(c)(1), including Congress’s delegabf withdrawal
authority, must be struck down?

CONSTITUTIONAL AND STATUTORY PROVISIONS

The pertinent Constitutional and statutory prowvisiare set forth in NMA'’s
Addendum to this brief.

STATEMENT OF FACTS AND STATEMENT OF THE CASE

l. Legal Background

A. Historical Conditions Driving FLPMA’s Enactment

The Constitution’s Property Clause vests Congresplenary authority
over management and regulation of the federal pudnfids. U.S. Const. art. 1V,
8 3, cl. 2. Although the Constitution delegateld #uthority to Congress alone,
the Executive Branch throughout history carried“bundreds” of withdrawals
under what the Supreme Court determined was impliglority conferred
through “the acquiescence of Congreddriited States v. Midwest Oil CR36

U.S. 459, 483 (1915).



In view of such past withdrawals, Congress diretitedbipartisan Public
Land Law Review Commission (“PLLRC”) to conduct@prehensive review”
of the public land laws and the practices of fediarad managing agencies and to
“determine whether and to what extent revisionsabieare necessary.” Pub. L.
No. 88-606, § 2, 78 Stat. 982 (1964). The PLLR@jzort to the Congress
discussed the “Withdrawals Problem” at length, olasg that withdrawals “have
been used by the Executive in an uncontrolled ampth&éizard manner.SeeER94
(Excerpts fronOne Third of the Nation’s Land—A Report to thesittent and to
Congresq“PLLRC Report”) at 43 (1970)). The PLLRC tooktamf theMidwest
Oil precedent and the resultant lack of limitationdamd withdrawals. ER94-95
(PLLRC Report at 43-44). As to any Congression#harization for future
executive withdrawals, the PLLRC emphasized:

[T]his authority should be limited and exercised lyorwithin

prescribed statutory quidelines. In the exercide its land

management functions, the executive branch is antagf Congress

and, as with any other agent, the extent of its ggoand authority
should be clearly defined.

ER98-99 (PLLRC Report at 54-55) (emphases added).
The PLLRC's overriding message was as follows:

We find that when proposed land uses are passég tme Congress,
they receive more careful scrutiny in the executbranch before
being recommended[.] .... We conclude that Congsfsrild not
delegate broad authority for these types of actions

We, therefore, recommend that:

4



Congress assert its constitutional authority byceng legislation
reserving unto itself exclusive authority to withdr or otherwise set
aside public lands for specified limited-purposesuand delineating
specific_delegation of authority to the Executive ta the types of
withdrawals and set asides that may be effecteowit legislative
action.

ER93 (PLLRC Report at 2) (emphases added).

B. Enactment of FLPMA Withdrawal Authority

Consistent with the PLLRC Report, FLPMA containsnenous provisions
exerting legislative control over executive withaed authority. For example,
FLPMA asserts “the policy of the United States thathe Congress exercise its
constitutional authority to withdraw ... Federal larfdr specified purposes and

that Congress delineate the extent to which thelre may withdraw lands

without legislative action.” 43 U.S.C. § 1701(3)(émphasis added).

To carry out this policy, FLPMA section 704(a) fiteepeal[s]” 29 statutes
and expressly revokes the “implied authority of Eresident to make withdrawals
and reservations resulting from acquiescence o€trgressy.S. v. Midwest Oil
Co, 236 U.S. 459).” Pub. L. No. 94-579, 90 Stat.2724792 (1976).

FLPMA section 204 next delimits the scope of exeeuvithdrawal
authority to be permitted under the statute. $ac04(a) provides that the

“Secretary is authorized to make ... withdrawalsdmly in accordance with the

provisions and limitations of this section.” 433UC. § 1714(a) (emphases added).




Section 204(e) provides the Secretary with authdoitmake “emergency”
withdrawals under certain circumstances, effedtivano more than three years.
43 U.S.C. § 1714(e). Section 204(d) provides gdrarthority for “withdrawal
aggregating less than five thousand acres ... b$éuoeetary on his own motion”
and without legislative oversight. 43 U.S.C. §4(d).

In contrast to these small-tract and emergencydratival authorities,
FLPMA section 204(c) subjects withdrawal of 5,0@0es or more to legislative
control. The Secretary, upon withdrawing more t&&90 acres, “shall notify
both Houses of Congress of such a withdrawal.” U43.C. § 1714(c)(1). The
“withdrawal shall terminate and become ineffectiehe end of ninety days ..., if
the Congress has adopted a concurrent resoluitingsthat such House does not
approve the withdrawal.ld. Additionally, if the Secretary withdraws 5,000 ex
or more, FLPMA section 204(c)(2) requires the Sacyecontemporaneously to
provide Congress with notice and detailed infororatin the withdrawal. 43
U.S.C. 8 1714(c)(2).

FLPMA withdrawals remove the subject federal lafiden the operation of
the Mining Law of 1872, as amended. The Mining Ldeelares that “all valuable
mineral deposits in [federal lands] ... shall be fa@€ open to exploration and
purchase.” 30 U.S.C. § 22. In subsequent legislaictions, Congress has

retained this concept that mineral deposits onipudrhds be “free and open” to



mineral development: (1) except where the legistahas expressly provided
otherwise, such as in National Parks and Congnealtyodesignated Wilderness
Areas; and (2) subject to environmental protectams maintenance feésin

1976 through FLPMA, Congress again ratified theegahapplicability of the
Mining Law, but amended it to allow the Secretarydgulate mining to “prevent
unnecessary or undue degradation” of the publiddart3 U.S.C. § 1732(B).
Accordingly, development of mining claims on feddaads is subject to intensive
environmental review, rigorous mitigation condispand approval requirements.
Seee.qg, Citr. for Biological Diversity v. Salazai706 F.3d 1085 (9th Cir. 2013)

(affirming ability of operator to resume uraniumnmmg operations in Northern

! Seee.g, Surface Resources Act of 1955, 30 U.S.C. § 6t8ufng that surface
uses can occur concurrently with mining rights edefral lands). Since 1994,
Congress has imposed annual maintenance fees amgrolaims, generating tens
of millions of dollars annually for the Federal &sairy. See30 U.S.C. § 28f.
Modern mining operations on federal lands are sultgethe full range of federal
and state environmental laws including the Natidfralironmental Policy Act, 42
U.S.C. 8§ 4332; the Endangered Species Act, 16 US&1G31 et seq.the Clean
Water Act, 33 U.S.C. 8§ 1254 seq.the Clean Air Act, 42 U.S.C. § 74@1 seq.
the Safe Drinking Water Act, 42 U.S.C. § 3@d5eq.the National Historic
Preservation Act, 16 U.S.C. 8§ 4é0seq.among many othersSee generally
National Research Counciiardrock Mining on Federal Landst 5 (Nat’'l Acad.
Press 1999) (finding current federal and staterenwental laws and regulations
to be “generally effective” to provide environmdmieotection).

? Pursuant to this FLPMA statutory authority, the@wu of Land Management
(“BLM”) promulgated detailed environmental regutats governing hardrock
mining requiring BLM-approved plans of operatioresslamation, and financial
assurancesSeed3 C.F.R. Subpart 3809. The U.S. Forest Serviesgophamulgated
similar regulations for National Forest landsee36 C.F.R. Part 228, Subpart A.



Arizona pursuant to plan of operations previouggraved by the Interior
Department).

I. Factual Background

This case concerns the Secretary’s withdrawal ef one million acres of
mineral lands under claimed authority in FLPMA s&t®04(c). These lands are
the source of breccia pipe deposits containing sointiee country’s highest grade
and concentration of uranium. Those features all@se uranium deposits to be
developed with a far smaller environmental footptiran alternative mining sités.

While Congress has elsewhere designated and exgppémel®oundaries of
the over 1.2 million acre Grand Canyon NationakPtre lands at issue here have
been repeatedly left open to mining developmerthbyCongress through enacted
statutes.SeeAct of February 26, 1919, 40 Stat. 1175 (1919%i@gating Grand
Canyon National Park); Grand Canyon National Parlaigement Act, Pub. L.

No. 93-620, 88 Stat. 2089 (1975) (expanding bouadaf the Grand Canyon
National Park, not including the lands withdrawrthis case). In 1984, Congress

further identified certain federal lands in the the@rn Arizona area for protected

® Seee.g, Statement of Facts in Support of Pls’ Mot. fono. J. 17 8, 10-11 and
Exhibits A, 16, and 28 (Dec. 6, 2013) [ECF Nos.,17741-1, 171-6, 171-8];
Exhibits A-C to PIs’ Opp. to Defs’ Mot. to Dismissid Renewed Mot. to Dismiss
(Sept. 12, 2012) (Decls. of Katie Sweeney, EllensBurg, and Norman M.
Schwab) [ECF 64-1]. Unless otherwise indicateldz@lF document numbers
referenced in NMA'’s Opening Brief refer to docunsefied in lead case No. 11-
8171 in the district court.



“Wilderness” designation, but specifically releasedmultiple-use management
the federal lands withdrawn by the Secretary h&seArizona Wilderness Act of
1984, Pub. L. No. 98-406, 98 Stat. 1485, 1488, 14904 (1984)see also
Arizona Wilderness Act of 1990, Pub. L. No. 101-6284 Stat. 4469 (1990)
(designating additional wilderness areas not inolyithe lands at issue here).

On July 21, 2009, then-Interior Secretary Salazétighed a notice of intent
to withdraw from location and entry under the Mopilbaws nearly one million
acres of federal land located in Northern Arizoiid.Fed. Reg. 35,887 (July 21,
2009). This segregated those lands from locatnohemtry for a two-year period.
Id. During that time, Interior conducted NationaMiEanmental Policy Act
(“NEPA") analysis. ER17-18.

On January 9, 2012, the Secretary issued Publid Cader (“PLO") 7787,
which withdrew under FLPMA section 204(c) “approxsitaly 1,006,545 acres of
public and National Forest System lands from l@raéind entry ... for a period of
20 years....” ER69-87 (PLO 778%ee also/7 Fed. Reg. 2,563 (Jan. 18, 2012).
The BLM Advisory Committee established under FLPk&d voted against the
withdrawal. ER161 (Amended Compl. § 53).

Contemporaneously, the Secretary submitted to @ssgrotices and
information intended to comply with sections 204{¢)and (2) of FLPMA.See

Attachment 1 to Statement of Facts (Aug. 10, 20E2F 73-2 in No. 12-8038].



This initiated the ninety-day period for Congressarminate the withdrawal by
concurrent resolutionSeeER19. The Chair of the U.S. House of Represemsitiv
Natural Resources Committee expressed strong dppot the withdrawal on
May 23, 2012, The withdrawal remains in effect.

[1l.  District Court Proceedings

Appellant NMA is a trade association whose membprnsitiudes more
than 325 corporations involved in all aspects efrthining industry, including
coal, uranium, metal and industrial mineral prodsceineral processors,
equipment manufacturers, state associations, badlsporters, engineering firms,
consultants, financial institutions, and other camps that supply goods and
services to the mining industry. Decl. of Katieggney 2 [ECF 64-1]. NMA
(joined by the Nuclear Energy Institute (“NEI”) ihe district court proceedings)
filed a Complaint in the U.S. District Court foretiistrict of Arizona, challenging
the withdrawal on multiple grounds. ER146-85 (Anhet Compl.). Three other
sets of plaintiffs also filed Complaints challengjithe Secretary’s withdrawal.
The four cases were consolidated before DistridgduCampbell on August 20,

2012. Consolidation Order [ECF 56].

* SeeExhibit A, Ex. 2 to PIs’ Opp. to Defs’ Mot. to Disss and Renewed Mot. to
Dismiss (Sept. 12, 2012) (“Decl. of Katie Sweend¥#CF 64-1].

10



The district court’s March 20, 2013 ruling on cresstions for partial
summary judgment first confirmed that the sectif4(2) veto “permitting
Congress to terminate a withdrawal by concurrestltgion is unconstitutional”
underChadha ER19. Yet, the court held that the legislatre¢o in isolation was
severable from the remainder of the provision,ilegthe Secretary with
unconstrained large-tract withdrawal authority. 48R14.

In reaching its decision, the district court agrdeat “the key question ...
[was] whether Congress would have conferred 8§ JQ4ifbdrawal authority on
the Secretary in the absence of a legislative YeE®R20. However, the district
court applied a presumption of severability withisingle provision (FLPMA
section 204(c)(1)) because FLPMA includes a gersanarability clause. ER21.
According to the district court, this presumpticulel be overcome only by
“strong evidence” that Congress would not haveghkd section 204(c) large-
tract withdrawal authority without the legislativeto. Id.

The district court rejected NMA'’s arguments thdtdag evidence”
supported severance of all of section 204(c)(XJusing the Secretary’s large-
tract withdrawal authority. While agreeing that FMA sought to reigndic] in

executive authority over public lands and to plao#s and statutory protections

> As discussed below in Section 11(A)(1), the disttdourt also held that a
presumption of severability applied “if what remamfter severance ‘is fully
operative as a law.” ERZ20.
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around executive withdrawal authority,” ER24, the&tract court found the veto
severable from the remainder of the provision. &R4. NMA moved for
reconsideration. Mot. for Reconsideration (Apr2@13) [ECF 135]. The district
court denied the motion. ER3-15.

The parties then briefed cross-motions for summatgment on the
remaining claims. On September 30, 2014, Disiuctge Campbell granted
summary judgment to Federal Defendants and enter@dudgment. Order [ECF
238]; ER1-2. NMA timely appealed on November 2312 ER88-89.

SUMMARY OF ARGUMENT

As the district court held, the legislative veto farge-tract withdrawals in
FLPMA section 204(c)(1) is unconstitutional. ERIBEhe issue in this case is the
appropriate remedy: should the Court strike theplete integrated text of section
204(c)(1) — which ties the authorization of largact withdrawals to the
unconstitutional option for Congressional overddeather than segmenting that
provision to fashion a new provision granting tleei®tary unfettered discretion
over large-tract withdrawals? The answer is “yés¢’ entirety of FLPMA section
204(c)(1) should be removed as unconstitution&ler@ is strong evidence: (1) that
Congress would never have granted section 204(kaxd¢-tract withdrawal

authority without the ability to override withdralsdahrough legislative veto; and
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(2) that FLPMA is not “fully operative as a law’ttfie legislative veto alone is
severed.

First, the FLPMA text provides “strong evidence” that gection 204(c)(1)
legislative veto was an indispensable element ofg@ess’s scheme to control
large-tract withdrawal authority of the ExecutiveaBch. Prior to FLPMA's
enactment, the Executive Branch had enjoyed unteminathdrawal authority
pursuant to the Supreme Court’s decisioMidwest Oi|] 236 U.S. at 483.
FLPMA expressly repealed this prior unconstrain@tidvawal authority, with the
intent of instead specifically “delineat[ing] thetent to which the Executive may
withdraw lands without legislative action.” FLPMA102(a)(4), 43 U.S.C.

8 1701(a)(4). For large-tract withdrawals (5,0882a or more), Congress limited
executive authority and exerted its own controldserving to itself veto power.
43 U.S.C. § 1714(c)(1). Congress moreover pradubdny withdrawal not “in
accordance with the provisions and limitationssettion 204. 43 U.S.C.

8§ 1714(a). Severing only the unconstitutionaldkgive veto is contrary to the
manifest Congressional intent expressed througdetpeovisions: it would
reinstate the unbounded executive authority Cosgresant to eliminate, and it
would run afoul of Congress’s express prohibitigaiast withdrawals not in

accordance with the specific limitations contaiiredection 204(c).
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Additionally, the severability clause in FLPMA siect 707 provides for
striking the unconstitutional “provision” from tliemainder of FLPMA. This
supports severing the integrated FLPMA section @) “provision” (including
the large-tract withdrawal authority subject toiséafive veto) in its entirety.

SecondFLPMA's structure demonstrates that Congress evaat have
delegated large-tract withdrawal authority to tleer®tary without the integrated
legislative veto. Location matters — in FLPMA, @oe&ss merged the legislative
veto language into the very same subsection angbsa@raph as the withdrawal
authority it was meant to constraiBee43 U.S.C. § 1714(c)(1). This identity of
location strongly indicates that the legislativéovand large-tract withdrawal
authority must “stand or fall as a unitPlanned Parenthood of Ctr. Mo. v.
Danforth 428 U.S. 52, 83 (1976).

Comparison of the three withdrawal authorities gated under FLPMA
further supports severance_of all of section 2@4jc)While FLPMA section
204(c) subjects a large-tract withdrawal to a liegjsge veto, there is no legislative
veto in section 204(d) (small-tract withdrawal aarity) or in section 204(e)
(emergency withdrawal authority). If only the Iglgitive veto power in FLPMA
section 204(c) is severed (without the adjoinedhaidwal authority), the Secretary
would have such broad withdrawal authority undetisa 204(c) that section

204(d) and (e) become largely meaningless. Tiesstructure of FLPMA section
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204 compels striking the large-tract withdrawakauity along with the legislative
veto. The structural anomalies that are createdI|if the legislative veto is
severed, and the evisceration of FLPMA's repedflimfwest Oiland section
204(a) prohibition, together demonstrate that Cesgmwould not have enacted
section 204(c) authority without the legislativaoseand that FLPMA is not “fully
operative as a law” if only the veto is severédaska Airlines480 U.S. at 684.

Third, the legislative history demonstrates Congresssnost intent to
control and sharply limit executive withdrawal aarity. Members of the House
spoke of the legislative veto as “[o]ne of the maghortant” and “essential” parts
of the bill. 122 Cong. Rec. 23,436-37 (1976). @@ss’s ultimate delegation of
FLPMA large-tract withdrawal authority reflects angpromise that turned on the
precise limitations and oversight mechanisms embeéddthe statute. Congress
would not have enacted the broader large-tractdnatival authority that would
exist under section 204(c)(1) without the legisiatveto, the heart of the delicate
compromise reached.

Fourth, FLPMA section 204(c)(1) represents a careful iateg of
executive authority against Congress’s plenary paweer the Property Clause.
The Supreme Court has before recognized that “[s]delegations of power to the
Executive ... may have been so controversial or sadthat Congress would

have been unwilling to make the delegation witrestrong oversight
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mechanism.”Alaska Airlines480 U.S. at 685. Here, FLPMA demonstrates that
Congress was unwilling to delegate its Propertyu€s#sauthority over large-tract
withdrawals without the strong oversight mechangsmnbodied in the legislative
veto. Recrafting section 204(c) by simply excisihg legislative veto would be
“incompatible with the plenary power of Congress’tontrol public-lands
legislation under the Property Clauddiller v. Albright, 523 U.S. 420, 456-57
(1998) (Scalia, J., concurring in judgment). C@&sgis constitutional control over
public lands: (1) is not respected if the judiciagvers only the legislative veto
and re-writes FLPMA to create broader executivéently to withdraw large
expanses of public lands than that delegated; 2nd only honored if the large-
tract withdrawal authority falls with the unconstibnal legislative veto, leaving
future legislation on large-tract withdrawals tongoess.

In short,all of the integrated section 204(c)(1) provision naessevered.

STANDARD OF REVIEW

This Court conductde novoreview of a district court’s legal rulings,
including those on the constitutionality of a staty provision. Sege.g, W.
States Med. Ctr. v. Shalala38 F.3d 1090, 1093, 1096-98 (9th Cir. 2001).
Accordingly, this Court “will look at the case anglve same as if it had not been

heard before, and as if no decision previouslyliegh rendered, and giving no
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deference to the district judge’s determinationgl¢Comish v. Bennet611 F.3d
510, 519 (9th Cir. 2010) (internal quotation maaksl citations omitted).

ARGUMENT

l. The Legislative Veto In FLPMA Section 204(c) Is Unanstitutional.

FLPMA section 204(c)(1) governs the Secretary'$iarity to make large-
acreage withdrawals and was the basis for PLO 7#8%ntains the following
restriction on the Secretary’s withdrawal authoriftjhe Secretary shall notify
both Houses of Congress of such a withdrawal rey than its effective date and
the withdrawal shall terminate and become ineféecét the end of ninety days ...
if the Congress has adopted a concurrent resolataimg that such House does
not approve the withdrawal.” 43 U.S.C. § 1714(k)(Because this procedure
omits presentment to the President, it is uncarigdital undetNS v. Chadha462
U.S. 919 (1983)see also idat 967-68, 1002, 1013 (White, J., dissenting)
(referring to FLPMA section 204(c)(1) as one ofdng 200 statutes” thahadha
effectively struck down). As all parties agree ¥e¢o is unconstitutional, that is
not the subject of this appedbeeER19.

[l. All Of The Integrated Section 204(c)(1) Provision Bould Be Severed.

The key question in determining how much of an msttutional statute to
sever from the remainder is whether, with a paldicportion of the statute

severed, “the statute will function im@annerconsistent with the intent of
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Congress.”Alaska Airlines480 U.S. at 685 (emphasis in original). Statutor
language may not be severed if “it is evident thatLegislature would not have
enacted those provisions which are within its powetependently of that which is
not” or if the remaining language is not “fully apéve as a law.”ld. at 684
(internal quotation marks and citations omitted).

As shown below, Congress would not have delegat&MA section
204(c)(1) authority (large-tract withdrawal autlpyiabsent the unconstitutional
legislative veto. This Court should honor that @@ssional intent by eliminating
the Secretary’s authority to withdraw broad swatbfgsublic lands under that
provision, along with the million-acre withdrawadlissue here.

Public land law scholars agree that the FLPMA sec#04(c) legislative
veto is integral to Congress’s desire to exercisdrol under the Property Clause.
One of the principal legislative goals in enactiid®MA was to limit
the executive discretionary authority over the pulbdnds. At the
same time, Congress felt a need to delegate som® @i/n authority

over the public lands, to avoid being overly burttwith making
routine administrative decisions. Congress rededcithese

® Courts ordinarily apply a presumption of seveiigbih carrying out this analysis
when a severability clause (providing for excisgfrany provision held invalid) is
triggered. Alaska Airlines480 U.S. at 686. This presumption of severahiit
rebuttable by “strong evidence” that Congress waltdhave enacted other
language in the statute in the absence of the difigrprovision.|d. FLPMA
contains a severability claus8eeFLPMA § 707 (codified at 43 U.S.C. § 1701
Note). However, as discussed below in Sectiodg(1) and (4)(a), FLPMA’s
severability clause does not save the large-trabtvawal authority from
severance. In fact, it supports severance offdaliesection 204(c)(1) provision.
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potentially conflicting objectives by delegating the executive
authority subject to various substantive and pracadconstraints.
The leqislative veto provisions of the Act are thest significant of
those constraints.

Prof. Robert L. Glicksmar§everability and the Realignment of the Balance of
Power over the Public Lands: The Federal Land Bodad Land Management
Act, 36 HASTINGSL. J. 1, 66 (1984) (emphasis addexBe alsd’rof. David H.
GetchesManaging the Public Lands: The Authority of the &xeve to Withdraw
Lands 22 NaT. RESOURCES]. 279, 329 (1982) (“[W]hen [withdrawals] are used
the FLPMA surrounds the process with new procedanesultimate congressional
checks that can undo executive actions swiftlygregious cases.”)

Recognizing the importance of the legislative vemodnstraint on executive
withdrawal authority, the leading treatise on paildind law agrees that the
legislative intent in FLPMA is carried out onlyttie entirety of FLPMA section
204(c)(1) is stricken:

It will be difficult to argue that the basic congs#onal intent

underlying FLPMA can be carried out simply by exuis the

legislative vetoes, because Congress preemineripded to reassert
control over federal land use and classificatidnyvalidation of the

vetoes only would return unfettered and unsupetviBscretion to the
executive branch, the very result that FLPMA waaocded to prevent.
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George Coggins & Robert GlicksmanJE?NAT. RESOURCE4.. § 4:3 (2d.
ed. 2011) (emphasis addédps shown below, FLPMA's text, structure,
and legislative history support severing all ofteec204(c)(1) from the
remainder of FLPMA.
A. The FLPMA Statutory Text Strongly Supports SeveringBoth the

Section 204(c)(1) Veto And the Discretionary Largd+act
Withdrawal Authority That the Veto Was Meant To Constrain.

FLPMA's text is replete with “strong evidence” tHabngress would not
have granted the Secretary section 204(c)(1) laeg-withdrawal authority
without the legislative veto.

1. Section 707’s Requirement That the Entirety ofRedevant
“Provision” Be Severed

FLPMA contains a severability clause, which stalbes “[i]f any provision

of this Act ... is held invalid, the remainder of tAet ... shall not be affected
thereby.” FLPMA 8§ 707, 43 U.S.C. § 1701 Note (eagib added). The

legislative veto language enmeshed within sect®h(@) is not a separate

" George Coggins is the distinguished Frank Edwayllsr Professor Emeritus
with the University of Kansas Law School. Robelitksman is the J.B. &
Maurice C. Shapiro Professor of Environmental Latha George Washington
University Law School. Prof. Glicksman has conelddhat all of section 204(c)
must be severed with the legislative veto contathedein. Glicksman, 36
HASTINGSL.J. at 78-90. Given the number of unconstitutidegislative vetoes in
the statute, Prof. Coggins “prefers wholesale magilons” across much or all of
FLPMA Title Il, “forcing Congress to confront thegblem it created.” 8. NAT.
RESOURCEY.. § 4:3.
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“provision” or subsection. However, subsection @A) of FLPMA is
undoubtedly a “provision” within the purview of sem 707. Indeed, in the
proceedings below, Federal Defendants acknowlettggdhe “provision at issue
in this case” is “43 U.S.C. § 1714(c)(1).” Fedf®&ross-Motion for Partial
Summ. J. at 1 n.2 (Feb. 12, 2013) (“Defs’ Crossidto) [ECF 101] (emphasis
added). Thus, section 707 indicates that the Gwatild sever all of the section
204(c)(1) “provision” containing unconstitutionadtures from the remainder of
FLPMA. This means that the Secretary’s large-tvattidrawal authority must
fall.

The district court erred in failing to give effdotthe plain language of
section 707. Specifically, the district court ased that the severability clause

created a presumption, rebuttable by “strong ewidgrthat the legislative veto

language alone could be severed from the remaofdée section 204(c)(1)
provision, rather than severing section 204(c){@nfthe remainder of the statute.
SeeER20-21. However, Congress acted with purposenwtlahose to draft the
statute as it did, opting to combine the largettvathdrawal authority and
legislative veto in a single subsectio@f. Thomas v. Union Carbide Agric.
Products Cq.473 U.S. 568, 582 (1985) (where scheme for pdstigse,
registration, and compensation “is integrated smgle subsection that explicitly

ties the follow-on registration to the arbitratiba,finding that the arbitration
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requirement was unconstitutional would supportrémeedy of enjoining follow-on
registration entirely)see also Planned Parenthqat28 U.S. at 83) (sentences
intertwined in the same section of a statute “nstestd or fall as a unit”). In
FLPMA, Congress easily could have separated ouetfislative veto into a new
subsection (for example, the veto language coule baen designated as section
204(c)(2), with the notice provisions following section 204(c)(3)), but Congress

instead purposefully embedded it in the same pimvias the withdrawal authority

itself, making it part and parcel of that autharitynder the plain language of
FLPMA'’s severability clause, it is the entiretytbE section 204(c)(1) “provision”

that must be severéd.,

® In addition to erroneously presuming that thedkgive veto language was
severable on the basis of FLPMA'’s severability siguthe district court also stated
that the legislative veto language is presumedrableif what remains after its
severance is operative as law. ER20. Howeveklaaka Airlinesthe Supreme
Court expressly rejected a presumption of sevetabihsed on the operability of a
statute containing an unconstitutional legislatre®n. 480 U.S. at 684-85. Rather,
because legislative vetoes are “by [their] natureeparate from the operation of
the substantive provisions of a statute][,] ... [tidependent operation of a statute
in the absence of a legislative-veto provision .uldde said to indicate little
about the intent of Congress regarding severalafithe veto.” Id.

In any event, as discussed throughout, the remaofdeLPMA is not “fully
operative as a law” if only the legislative veteeiscised (at most, it is operative in
a “purely technical senseCity of New Haven v. United Stat&99 F.2d 900, 906
(D.C. Cir. 1987)). Moreover, there is “strong eande” to defeat any presumption
that the legislative veto is severable in this case
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2. FLPMA's Policy Statements

FLPMA's opening declarations of policy express Qasg’s intent to
exercise forceful oversight upon executive land agement decisions and to
precisely delineate the scope of — and limits @xecutive withdrawal authority.
See43 U.S.C. §1701(a). In particular, FLPMA diretttat:

the Congress exercise its constitutional authotitywithdraw or

otherwise designate or dedicate Federal landspecifsed purposes

and that Congress delineate the extent to whichEtkecutive may
withdraw lands without legislative action.

FLPMA § 102(a)(4), 43 U.S.C. § 1701(a)(4) (emphasited).
This is a policy for “Congressional oversight aftwdrawals,” H.R. Rep. No.

94-1163 at 4 (1976), meant to restrict and comxelcutive withdrawal authority.

This supports that Congress would not have gramteelstricted 20-year large-
tract withdrawal authority to the Secretary abdkatnow-unconstitutional
legislative veto power.

In his decision below, Judge Campbell overlookexdtrong oversight
objective manifest in section 102(a)(4) and insteaches FLPMA as
contemplating a “controlled delegation” of withdravauthority. ER5, ER24.
However, Congress’s intent in FLPMA was to reirthia executive, not provide
more authority.See43 U.S.C. § 1701 (a¥ee alsdection 11(C) below. That
Congress desired a “controlled delegation” measisthat: Congress intended that

it retain control over withdrawals implemented hg Executive, and Congress did
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so through enacting a legislative veto over largettwithdrawals.Compare City
of New Haven809 F.2d at 908 (in granting executive authatipject to veto,
Congress’s intent was “wontrol rather tharauthorizé executive action)
(emphases in original). Severing the legislatiggapart from the authority
which it was meant to constrain fails to give effiecthis Congressional intent.

3. FLPMA's Repudiation oMidwest Qil

In FLPMA section 704(a), Congress repealed nedirlyf ahe Executive’s
prior withdrawal authority. Specifically, secti@®4(a) “repealed” 29 statutes on
withdrawals and “the implied authority of the Poesit to make withdrawals and
reservations resulting from the acquiescence o€Cirggress (U.S. v. Midwest Oil
Co., 236 U.S. 459).” 90 Stat. at 2792. Thus Ltbgislative Branch wiped clean
the slate such that Congress could expressly ‘elai@)” and set specific
conditions on, any new executive withdrawal autlyagranted — as stated in
FLPMA section 102(a)(4).

If only the legislative veto in FLPMA section 203(s severed, this would
recreate, for twenty years at a time (renewablefindely), the unfettered large-
tract executive withdrawal authority that FLPMA sec 704(a) expressly
revoked. This would violate Congress’s manifestnhand would render the
statute — and section 704(a) in particular — lkas tfully operative as a law.”

Alaska Airlines480 U.S. at 684.
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4. Section 204’'s Delegation of Limited, Conditional ttAdrawal
Authority

Most importantly, the complementary subsectionsSLRMA section 204

demonstrate Congress’s clear intent that the Segietarge-tract withdrawal
authority in section 204(c)(1) not exist withoue timtegrated legislative veto.

a. FLPMA section 204(a)

Congress could not have spoken more clearly thdid ih section 204(a).
This provision specifies that the Secretary mayerniaw lands 6nly in

accordance with the provisions and limitationshig section.” 43 U.S.C.

8§ 1714(a) (emphasis added). “Only means onlyriited Station Assocs., LLC v.
Puget Sound Energy, In@38 F. Supp. 2d 1218, 1225 (W.D. Wash. 260Zhus,
the Secretary has authority to adopt a large-trvetbdrawal under FLPMA section
204(c)(1), but “only” in accordance with each o thmitations” Congress
specifically set forth in section 204(c), includiitg most significant substantive
limitation — the legislative veto. Now that thgjigative veto has been found
unconstitutional, Congress’s express intent uneetian 204(a) is only satisfied by

striking section 204(c)(1) large-tract authoritgrad) with the veto. By contrast,

® See also United States v. Diaz-Gon6&0 F.3d 477, 480 (5th Cir. 2012) (“We
see no reason to interpret the plain meaning offeime ‘only’ to mean anything
other than ‘only.”);Nicklos Drilling Co. v. Cowart907 F.2d 1552, 1554 (5th Cir.
1990) (“[O]nly’ means ‘only’ and, absent any rodor interpretation or
construction, we give it its intended meaning.”).
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judicially rewriting FLPMA section 204(c) by excmg the legislative veto alone
would strip section 204(a) of effect, rendering MA°not “fully operative as a
law.” Alaska Airlines480 U.S. at 684.

The Supreme Court’s precedentdMiller v. Albright, 523 U.S. 420 (1998),
andNguyen v. INS533 U.S. 53 (2001), confirm that severing alsettion
204(c)(1) from the statute is the only remedy iepdag with Congress’s intent
under section 204(a). Miller, a resident of the Philippines challenged thealeni
of her application for U.S. citizenship on the grds that one of the Immigration
and Nationality Act’s (“INA’s”) naturalization regrements (which she had failed
to meet) was unconstitutional. 523 U.S. at 42tke IELPMA section 707, the
INA contains a general severability clause provgdior severance of any
provision deemed unconstitutional. Pub. L. No.,&8406, 66 Stat. 163, 281
(1952). And in language equivalent to that in FLA°BEction 204(a), the INA
limits naturalization to “the manner and ... the atinds prescribed in this
subchapter and not otherwise.” 8 U.S.C. § 1421(d).

No majority or plurality decision was issued in ttase, but Justices Scalia
and Thomas concurred in denying the plaintiff’srol#o citizenship on
severability grounds, finding FLPMA section 204é&analogue in the INA to be
dispositive:

[I]f the mere character of the naturalization powegre not
enough to render the severing of a limitation uptdizenship
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improper, the INA itself contains a clear statemeoft
congressional intent: “A person may only be natoeal as a
citizen of the United States in the manner and wurite
conditions prescribed in this subchaped not otherwisé ...
[R]eliance upon the INA’'s general severability dauis
misplaced because the specific governs the generkhe
guestion of severance ultimately turns on “whetlibe
provisions are inseparable by virtue of inherenarahter,”
which must be gleaned from the structure and natitiee Act.

.... Given the nature of the law at issue here, gindn the
clear command of 8 U.S.C. § 1421(d) (“under theddoyns
prescribed in this subchapter and not otherwis#gre is no
doubt [as to the remedy] the Court must employ.camnot
confer citizenship where Congress has not done so.

Miller, 523 U.S. at 457-58 (Scalia, J., concurring in judgt) (internal citations
omitted; emphasis in originaBee also idat 451 (O’Connor, J., concurring in
judgment) (noting “the potential problems with feshng a remedy ..., sq@ost
at 452-458 (Scalia J., concurring in judgment)”).

Given the absence of a plurality, the Supreme Qeursited the issues from
Miller in Nguyen where a majority of the Court expressly endotbedview of
Justices Scalia and Thomas:

Petitioners ask [the Court] to invalidate and sdtrex allegedly
unconstitutional conditions on citizenship], but must be
remembered that severance is based on the assontpab
Congress would have intended the result. In thgard, it is
significant that, although the [INA] contains a gea

severability provision, Congress expressly providedhat “[a]

person may only be naturalized as a citizen oluhiged States
and in the manner and under the conditions prestrib this
subchapter and not otherwise.” .... [Citizenshipems|ection
1409(a), then, is subject to the limitation impobgd 1421(d).
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Nguyen 533 U.S. at 72 (internal citations omitted) (elgh added).

FLPMA section 204(a)’s limitation provides a p#shtestriction to that in 8
U.S.C. § 1421(d) of the INA, which was considemneiller andNguyen Section
204(a)’s delegation of withdrawal authority “only accordance with the
provisions and limitations of ... section [204]" cahstes precisely the sort of
restriction that the Supreme Court found requinexhtd severance of the authority
tethered to an unconstitutional limit on that auitiyo 43 U.S.C. § 1714(a)
(emphasis added). Thudijller andNguyenconfirm that this Court must strike not
only the legislative veto, but the large-tract wlittnwal authorization that it
purported to limit.

The district court erred in dismissing the priegespoused iNiller and
Nguyen and their application in this cas8eeER7-9, ER26-27. First, the court
merely assumed, without explanation, that the temiy,” as used in FLPMA
section 204(a), means something different than fastdbtherwise,” as used in the
INA. ERS8, ER27. Then, relying on this tenuougidiion, the court concluded
that section 204(a) did not overcome FLPMA'’s sebiita clause, which — in the
court’s misguided view — created a presumption tinatveto language alone was
severable. ER8, ER26-27.

However, there is no difference between FLPMA’s a“only” and the

analogous language appearing in the INA. In fagmerous courts have
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confirmed that “only” means precisely “and not athise.™ Thus, even if
FLPMA's general severability clause created angngption of severability with
respect to section 204(c)(1)’s legislative vetalaege alone — a proposition
contrary to section 707’s plain langualge that presumption would be overcome

by section 204(a)’s more specific prohibition agaiany withdrawal not in

Y Seee.g, Farrell v. CIR 136 F.3d 889, 895 (2d Cir. 1998) (“The plain nmiegn
of ‘only’ has the purpose and effect of excludihg temaining universe.”ghell
Oil Co. v. Manley Oil Corp.124 F.2d 714, 715 (7th Cir. 1941) (“[tjhe worahig
Is a limiting and restrictive term ... and in thahse means ‘solely’ or the
equivalent of the phrase ‘and nothing else.”)dtdn omitted)PlayMedia
Systems, Inc. v. Am. Online, Int71 F. Supp. 2d 1094, 1115 (C.D. Cal. 2001)
(citing above cases, and concluding that use ofeitme “only” meant that product
could be sublicensed for use in conjunction witecsired product and no other
product) (emphasis in original).

1 SeeSection 1I(A)(1) above. Moreover, severabilitpabes serve as “an aid
merely; not an inexorable commandJorchy v. Kansas264 U.S. 286, 290
(1924). “[T]he ultimate determination of severékivill rarely turn on the
presence or absence of ... a [severability] clautinited States v. Jackso890
U.S. 570, 585 n.27 (1963 ¢e alspe.g, Spokane Arcades, Inc. v. Brockéi31
F.2d 135, 139 (9th Cir. 198Q)ff'd, 454 U.S. 1022 (1981) (denying severability of
unconstitutional provision of state law despiteaesability clause)Jnited States
v. Spokane Tribe of Indian$39 F.3d 1297, 1300 (9th Cir. 1998) (notwithstagd
a severability clause, additional portions of Imddaming Regulatory Act would
not have been enacted absent unconstitutionalgioovdeemed “a key part of a
carefully-crafted scheme balancing” competing $¢s). With respect to FLPMA
in particular, Professors Coggins and Glicksmamdbtinat the “grounds [for
severing the legislative veto] are considerablykee@ the FLPMA context” than
in Chadha adding that “the inclusion of ... a [severabiligfhuse is not dispositive
either of the general severability question orhef determination of exactly what
language should remain.”uB. NAT. RESOURCESL.. § 4:3.
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accordance with the limitations set forth in sett®4'* Here, the section
204(c)(1) legislative veto is one of the specifimitations” Congress prescribed
in section 204, and, as such, any large-tract wativel authority not subject to the
legislative veto option would be in direct contratien of section 204(a). This
alone is “strong evidence” that the legislativeovetay not alone be severed, and

that the entirety of section 204(c)(1) must fall.

2 Miller, 523 U.S. at 457-58 (Scalia, J., concurring irgjuent);:Nguyen 533
U.S. at 72see alspe.g, RadLAX Gateway Hotel v. Amalgamated Bad82 S. Ct.
2065, 2070-71 (2012) (discussing “well establisbadon of statutory
interpretation” that the specific governs the gahgrarticularly where — as in
FLPMA — “Congress has enacted a comprehensive schamhhas deliberately
targeted specific problems with specific solutio(iaternal quotation marks and
citations omitted)).

% The district court’s original opinion (though rtbe reconsideration order) also
asserted that Justice Scalia’s reasoning lackshivberause it is “in a
concurrence, [and] they are dicta.” ER26. Thisnpersuasive for several
reasons. First, Justice Scalia’s reasoning wagread by the majority iNguyen
as a supplemental basis for denying the claimtiveciship. 533 U.S. at 72.

Second, there was no majority (or even pluraligipmn inMiller. Rather, six
justices, split among three different opinionsiregsbn different grounds, agreed
that the petitioner’s claim for relief failed. Jwg Stevens, joined by Chief Justice
Rehnquist, issued an opinion concluding that thre constitutional claim in the
case failed on the merits. 523 U.S. at 423. dai€i’'Connor, joined by Justice
Kennedy, issued an opinion finding that the claael on account of third-party
standing issues, and on the merits (while notiegsttverability issues identified by
Justices Scalia and Thoma#. at 445. Justice Scalia, joined by Justice Thomas
did not reach the merits, but held that the petéits claim must fail because the
relief requested was unavailable, in part due édrtseverability of the claimed
unconstitutional languagdd. at 452, 457-58. Because Justice Scalia’s opinion
concurred on the narrowest grounds, it is the ofiimg opinion and therefore is

not dicta but precedential authoritgee Marks v. United Statek30 U.S. 188, 193
(Continued...)
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b. Delineation of Withdrawal Authorities in Sectior342c)
Through (e)

A comparison of the respective “provisions and tations” under each of
the section 204 withdrawal authorities is alsarigllas to Congress’s intent on the
scope of severability. First, section 204(c)(19wk the Secretary to make
withdrawals or 5,000 acres or more, subject toslagve veto.See43 U.S.C. §
1714(c)(1). This limitation, and the structureFbfPMA section 204(c) as an
integrated whole, is respected only if the entgetiosn 204(c)(1) provision falls
due to the unconstitutionality of the embeddedslegjve veto.

Congress’s manifest intent to exert direct oversagid control over large
acreage withdrawals stands in stark contrast Cesgréelegation of less
restricted withdrawal authority under sections 204nd 204(e). Under section
204(d), the Secretary is granted complete disare¢tovithdraw less than 5,000
acres of federal lands for varying amounts of tidepending on the purpose of the
withdrawal. 43 U.S.C. § 1714(d). Under sectioA(2), the Secretary similarly

enjoys broad authority to withdraw any amount ofllan an “emergency

(1977) ("When a fragmented Court decides a casanarsingle rationale
explaining the result enjoys the assent of fivaides, ‘the holding of the Court
may be viewed as that position taken by those Mesnlvao concurred in the
judgments on the narrowest grounds ...."” (citatiomtted)).

Finally, even if this Court does not believe thénamns of Justices Scalia and
Thomas and the majority iguyento be controlling, they remain closely
analogous persuasive authority on the issuessictse.
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situation” for up to three yeard¢d. § 1714(e). The contrast between section
204(c)(1)’s legislative-veto limitation on long-tey large-tract withdrawals and the
imposition of less severe restrictions on lesgéaiching withdrawals strongly
compels the conclusion that Congress was unwitbngrant the Secretary
unlimited long-term large-tract withdrawal authgritLimiting small-tract
withdrawals, while granting unfettered discretionlarge-tract withdrawals,
clearly flies in the face of Congressional intefihat unintended result would
occur if the legislative veto alone is severed,daurt be avoided if the complete
section 204(c)(1) provision is stricken.

5. Section 202(e)’s Supplemental Requirement That tvétvals
Comport With Section 204

FLPMA section 202(e) further supports declaringainv all of the
Secretary’s large-tract withdrawal authority. dbyides that “public lands shall be
removed from or restored to the operation of thaiiMj Law of 1872 ... only by

withdrawal action pursuant to [section 204] or othetion pursuant to applicable

law.” 43 U.S.C. § 1712(e)(3) (emphasis added)is Tanguage illustrates that
Congress allowed public lands to be removed fromgo¥ree and open” (30
U.S.C. § 22) to mineral exploration only if compice with all the withdrawal
limitations in FLPMA section 204e(g, legislative control over large-tract

withdrawals) is assured.
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6. Summary

In sum, while Congress delegated less-constraingdirawal authority with
respect to smaller withdrawals (less than 5,006s9@nd emergency withdrawals,
see43 U.S.C. 88 1714(d)-(e), Congress embedded ddégesveto within section
204(c) as a direct check against the Executivelsaaity to withdraw large
acreages from mineral exploration. This checlols necognized as
unconstitutional. The remedy that best fulfille gtatutory text and legislative
intent in sections 102(a)(4), 202(e), 204, 704ay 707 is to restrict Executive

withdrawals to the limits delineated by Congresthm statute.The Court should

strike the entirety of FLPMA section 204(c)(1). iFhemedy would remove the
Secretary’s large-tract withdrawal authority anskeree such withdrawals to
Congress, in accordance with the Property Clalis#s would leave the Secretary
free to make small-tract (up to 5,000 acres) wildtls, and to make large-tract
emergency withdrawals for up to three years whedress decides longer-term
status pursuant to its Property Clause power oweliplands.

B. FLPMA'’s Structure Further Demonstrates That the Legslative
Veto Is Not Severable from Section 204(c)(1).

The structural choices that Congress made in dgpELPMA reinforce that
section 204(c)(1) large-tract withdrawal authoshpould not survive without the

legislative veto.
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The first key structural choice is Congress’s deniso integrate the
Secretary’s large-tract withdrawal authority and lbgislative veto within the very

same provision, subsection, and subparagr§ae43 U.S.C. § 1714(c)(1).

Coupled with section 707’s instruction for sevemntthe entire unconstitutional
“provision,” seeSection 11(A)(1) above, this structural choicaipowerful
indication that Congress saw the withdrawal autii@s “so interwoven with [the
veto] that the section cannot stand alon@drchy, 264 U.S. at 290. Moreover,
this choice readily distinguishes the section 2f{djoseto from legislative vetoes
held severable in other cas&see Chadhad62 U.S. at 959 (severing stand-alone
veto provision in section 244(c)(2) of the INAdtaska Airlines480 U.S. at 682,
689-90 (unconstitutional veto at subparagraph 43(Df Airline Deregulation Act
held severable from authority subject to veto, smedy located at subparagraph
43(f)(1)); Ala. Power Co. v. U.S. Dep't of Enet@07 F.3d 1300 (11th Cir. 2002)
(severing veto language in 42 U.S.C. § 10222(ag@h)cerning the Secretary’s
adjustment of fees, where the Secretary’s ultiraataority to collect fees was

contained in separate subparagraphs (section 18222(3)).

Contrary to the district court’s rationale (ER2B) identity of location in a
single paragraph matters. This is one of the indgtators that the Congressional
delegation of large-tract withdrawal authority amhjoined legislative veto are

inextricably intertwined — that they must “standfalt as a unit.” Planned
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Parenthoog 428 U.S. at 83see alspe.g, Regan v. Time, Inc468 U.S. 641, 667
nn.4-5, 677 (1984) (Brennan, J., concurring andahisng in part) (citing?lanned
Parenthood 428 U.S. at 83) (“[T]wo sentences in one sectibstatute ‘must
stand or fall as a unit™).

Other structural choices further support that sec#04(c) cannot function
“in a manner consistent with the intent of Congressl is not “fully operative as a
law” if only the legislative veto is strickerAlaska Airlines 480 U.S. at 684-85.
The division of withdrawal authorities in sectiodd2of FLPMA shows that its
drafters intended that the legislative veto inisecR04(c)(1) would be an essential

limitation on_large-scale 20-year withdrawals (sastthe one in this case), as

distinguished from mere 3-year unrenewable emergestbdrawals or

withdrawals less than 5,000 acres. If only th@Vahguage is excised, FLPMA’s

separate treatment of large-tract (section 204f@))small-tract (section 204(d))
and emergency (section 204(e)) withdrawals woultbbee nonsensical. Except
for the mere procedural requirement for notice em@tess (which is no real
constraintseeSection II(E)(1) below), the Secretary’s discreipnlarge-tract
withdrawal authority would be no less than thatdomall-tract and emergency
withdrawals. That would be irrational, and woutat honor the legislative intent

to exercise control over large-scale withdrawalsh®yExecutive Branch.
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The district court rationalized the opposite cosmu, in part, by inferring
that Congress would have consented to severingtballegislative veto from
section 204(c)(1) based on its willingness to datle@uthority for “20-year and
other unlimited withdrawals under § 204(d) ....” ER3However, section
204(d)’s 5,000 acre limit on withdrawals actuallypports a legislative intent that
the Executive not have unfettered large-tract walal authority under section
204(c). If only the legislative veto is severdtk Secretary has little or no reason
to use section 204(d) at all, when he or she cstrgsi easily withdraw a million
acres as 5,000 acres.

With respect to section 204(e), the district coationalized that the
Executive’s ability to issue emergency withdrawaier to submitting required
notices and information (rather than having to sitims information by the
withdrawal’s effective date) will continue to gigection 204(e) separate meaning
and import as compared to section 204(c) withoeitvieto. ER33. But this extra
time for submitting the required notices (three therat mostsee43 U.S.C.

8 1714(e)) is trivial when compared to the abilaywithdraw the same acreage for
twenty years as opposed to three.

Thus, if only the legislative veto is severed freattion 204(c), sections
204(d) and (e) are left with little continuing imp.o FLPMA section 204 is not

“fully operative” if only the legislative veto isegered. Alaska Airlines480 U.S.
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at 684 (emphasis added). In FLPMA, Congress uneqally sought to restrict
the Executive’s withdrawal authority. The Congresal veto was the chief
mechanism to accomplish that critical goal, big o longer “operative.” At
most, FLPMA section 204 delegation of withdrawahauity might be said to be
partially operative in a “purely technical sendayt that is not enough to save
section 204(c)(1) from being severedity of New Haven809 F.2d at 906.
Because “the statute created in [the] absencdfolietgislative veto] is
legislation that Congress would not have enactibe, 'legislative veto may not be
severed aloneAlaska Airlines480 U.S. at 685. Severance of all of
section 204(c)(1), leaving intact the Secretarytharity under sections 204(d)
and (e), best allows FLPMA to “function imaannerconsistent with the intent of
Congress Id.

C. FLPMA's Legislative History Strongly Supports Striking All of
Section 204(c)(1).

1. Leqislative History Confirms That Congress Wouldt Niave
Intended Section 204(c)(1) to Survive the Veto's
Unconstitutionality.

The House bill and amendments ultimately adoptethbyConference

Committeé” contained each of the above-discussed provismm®ining in the

4 As recounted in the district court opinion, FLPNtgelf is the result of the
Conference Committee’s reconciliation of two bild:R. 13777 and S. 507.
ER36. The district court gave undue weight toftw that the Senate bill

“contained no provisions relating to authority fathdrawals,” H.R. Rep. No. 94-
(Continued...)
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Executive and restricting withdrawal authority. ejfcontained the express policy
to delineate the extent of Executive withdrawdis; tepeal of preexisting
executive withdrawal authorities; separate smaltttrlarge-tract, and emergency
withdrawal authority; and, of course, the legislatveto™

The Conference Report confirmed that FLPMA wasndésl to replace
“practically all existing executive withdrawal aotity” with a scheme that
iImposed specific limits and conditions on the Seeyés withdrawal authority —
including the legislative veto. Conf. Reph.66;See alsd22 Cong. Rec. at 23,440
(1976) (Rep. Forsythe) (“[The House bill] repegdsslexisting] withdrawal

authority and in its place substitutes a congressiceview procedure.”) (emphasis

added). Thus, Congress viewed the legislative asta specific replacement for,

and safeguard against, the Executive’s prior egeraf unlimited withdrawal

1724 (“Conf. Rep.”) at 58 (1976), positing that Benate’s initial lack of
emphasis on withdrawal authority indicates thatatld have been content with
passing FLPMA without the legislative veto. ERIGhis is unpersuasive because
the House did adopt withdrawal provisions includingjtations on large-tract
withdrawals, and the Senate concurred in adophiagCionference Report.

1> Originally, the House bill had included a one-Helmgislative veto SeeH.R.
13777, 94 Cong. (2d Sess. 1976). The Conference Committieeately

amended the bill to provide for a concurrent tward®veto out of concern about
the constitutionality of a one-House vet®eeH.R. Rep. No. 94-1163, at 47 (1976)
(“The Department of Justice has advised this Depant that the granting of this

... one House-Committee power is of questionabletdatisnality.”). Thus,

when faced with the veto’s possible unconstitutibjwaCongress did not simply
dispense with the veto, but sought a way to enthatat stayed put.
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authority. If only the unconstitutional legislagiveto is severed, this would return
to the Secretary the sort of unfettered withdraavdhority that the legislative veto
was meant to replace. Such a strange result shotilobe imputed to Congress.

The legislative history emphasizes Congress’s haestrong oversight
mechanisms, and places special weight on the wtep At the beginning of the
House Report, Congress expresses concern that fjlecutive Branch of the
Government has tended to fill in missing gaps @el#w, not always in a manner
consistent with a system balanced in the bestastsiof all the people.” H.R. Rep.
No. 94-1163 at 1. The report then sets out “maipectives” of the bill in
response to this problem, including the need t{stédblish procedures to facilitate
Congressional oversight of public land operatiomsusted to the Secretary of the
Interior.” Id. at 2. Accordingly, the bill included “referral Congress of
withdrawals and extensions of withdrawals of 5,8086es or more” in the form of
a legislative vetold. at 4.

The legislative veto’s importance as the “principaans of limiting
executive discretion,” Glicksman, 3GBIrNINGSL.J. at 5, is not lost on leading
scholars who have considered section 204(c) in vie@hadhaand FLPMA'’s
own legislative history. As Professor Glicksmars kaplained:

In enacting FLPMA, Congress sought to assume timardiont role in

public lands policy-making and to confine the exa@uirole to the

implementation of congressionally declared polic§ongress relied,

at least in part, on the legislative veto provisiarf the statute to

39



accomplish these objectives. If [only the legiskat veto is
invalidated], the allocation of power between tim® tbranches of
government _could differ dramatically from what Coesps intended
when the statute was enacted.

Id. (emphasis added).

Congressman Melcher, lead sponsor of the Houséhighlighted how

crucial the legislative veto was to Congress’stiahidelegation to the Secretary to

make large-tract withdrawals. For example, hearpld that the provision for

Congress to terminate any withdrawal it disapprovetis congressional oversight

responsibility.” 122 Cong. Rec. 23,452 (1976)int® there is now no system of

congressional review and congressional oversighititbidrawals, this is the first

positive step that Congress has taken to makedbponsibility felt and to

exercise that responsibility.ld. (emphasis added). Rep. Skubitz likewise urged

that

[o]ne of the most important reasons for adopting thll is that it
provides for Congressional oversight and contratroan executive
agency which, at present, is free to act mostlytsobwn accord ....
We must end what often has been a historic patttoasual or even
reckless withdrawal of public lands. It is essanthat Congress be
informed of,_ and able to oppose if necessary, wavdls which it
determines not to be in the best interest of allgbople.

Id. at 23,436-37 (emphasis added).

The House did consider whether the threshold fegelative veto should

be raised from 5,000 to 25,000 acres or some takel. Id. at 23,451. A

proposed amendment to this effect failéd. at 23,456. Since Congress did not
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agree to raise the acreage threshold for legislatto of a withdrawal, it follows
that Congress would never have agreed to elimihatgeto altogether, or to allow
the million-acre withdrawal her8.

To be sure, there were those who disagreed withitte provisions for
legislative vetoes over certain withdrawals. ERAR37-38. Reps. Udall and
Sieberling respectively authored separate andmtisgeopinions on the bill,
collectively writing on behalf of a total of ninepresentativesld. But these nine
representatives could not persuade Congress evarséothe acreage threshold for
veto reviewseel22 Cong. Reg. 23,436, 23,451, much less to pevithitirawal
authority in the absence of the veto. The distairt’'s approach improperly
resurrects the congressional dissenters’ minorgw\of how FLPMA withdrawals
should operate.

This history makes clear that FLPMA representsli@ate compromise. As

stated by Congressman Steiger of Arizona, some rendd Congress “would

'® Importantly, those members of Congress urgingrtbeeased acreage threshold
took care to reassure Congress that the veto weunidin in place Seel22 Cong.
Rec. 23,436 (1976) (remarks of Rep. Sieberlingyolaésing proposed amendment
which would “retain[] close congressional oversighitithdrawals would still be
subject to disapproval by a resolution of eitheusi”);id. at 23,451 (Rep. Mink)
(“ would hope that this committee would approve #mendment raising the
acreage to 25,000 before imposing upon this Hdusaffirmative duty to approve
or disapprove....”). Evidently, all understood tha veto was an irrevocable
component of any large-tract withdrawal authoritypaority of Congress would

be willing to delegate.
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have said that every withdrawal is the respongybilf Congress, because clearly
the previous Secretaries of the Interior have abtise withdrawal privilege"—
“the 5,000 acres already represent a very stromgpoomise.” Id. at 23,451see
also id at 23,453 (Rep. Santini) (“I think it is a famdrational compromise to set
a 5,000-acre ceiling [on withdrawals not subjectdto].... [I]t is imperative that
the position of the committee be maintained’”YCongress enacted the
withdrawal provisions of FLPMA in large part to k& its exclusive right to
dictate federal public land withdrawal policy.” iGksman, 36 HSTINGSL. J. at
10. Congress’s clear legislative intent — thatwi-compromise-this-far-and-no-
further — is only fulfilled if, absent the uncorational legislative veto, the
Secretary has no authority to withdraw over 5,00@s of public lands.

FLPMA's legislative history is most aptly comparedhat inCity of New

Haven There, the court considered an unconstitutitetaslative veto on

"Had Rep. Mink’s amendment to alter the acreagestiold passed, FLPMA's
history might have been a different story. In f&p. Skubitz warned that “many
Members and private organizations have agreeddpasti[the bill] precisely
because of the compromises it contains, and ..egdlcompromises are ‘undone’
by floor amendments it is very possible that mamyp®rters of this bill, including
myself, could no longer support it.” 122 Cong R28,436;see also idat 23,451
(like views of Rep. Steiger). In other words, ojp@s meant to narrow
Congressional review of withdrawals could have bdeai-breakers for FLPMA
on the whole; they must therefore have been fattle large-tract withdrawal
authority alone.
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proposed deferrals of budgetary appropriationse ddurt found the legislative

history “incontrovertible” as to inseverability:
When the numerous statements of individual legstaurging the
passage of legislation to control presidential ioqments are ...
considered, the evidence is incontrovertible that'basic purpose’ of
[the provision] was to provide each House of Cosgreith a veto
power over deferrals.... As difficult (and precasdas it may be at
times to reconstruct what a particular Congressitriigve done had it
been apprised of a particular set of facts, weseefio entertain th[e]
remarkable proposition [that Congress would haveaced the
provision without the legislative veto].... [T]hedison d’etré of the

entire legislative effort was to assecbntrol over presidential
impoundments.

City of New Haver809 F.2d at 907 (emphasis in origindl)‘Nowhere in the
legislative history is there the slightest suggesthat the [Executive] be given
statutory authority to defer funds” — or, in thsse, issue a withdrawal of federal
lands of limitless size — “without the possible ckef at least a one-House veto.”
Id. at 908. Because Congress would not have gradmee8ecretary the authority to
make large-tract withdrawals without legislativeemsight, the unconstitutionality
of the congressional veto means that section 2(4{g)withdrawal authority
should be severed in its entirety.

Similarly, inWestern States Medical Center v. Shal#ties Court was faced

with legislative history “demonstrat[ing] that Caegs intended to provide access

' The court inCity of New Haverfurther noted the contrast between such a clear
legislative purpose and that reflecteddliaska Airlines where “the legislative veto
provision [was added] as somewhat of an afterthbug09 F.2d at 907.
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to compounded drugs while preventing pharmacias freaking an end run around
the FDA’s drug manufacturing requirements.” 238dF1L090, 1096 (9th Cir.
2001). When advertising constraints meant to pretlee latter outcome were
found unconstitutional, the allowance to which #hasnstraints were attached (an
exemption from more stringent drug manufacturirgureements) could not stand.
Id. at 1096-98see also idat 1096 (unconstitutional provisions not severdim
the remainder of a statute where the “statute [Wajsgned to strike a balance
between competing interests”). Here, as well allmvance of large-tract
withdrawal authority should fall when the legisla&iconstraints on that authority
are found unconstitutional.

2. Pre-FLPMA History Further Reflects Congress’s Farsin

Interest in Restricting Executive Withdrawals angeising
Ultimate Control.

FLPMA was enacted in response to the chaotic sfatffairs that had
arisen from Congress’s own prior acquiescence ukithwest Oilto the
Executive’s “uncontrolled and haphazard” withdrasval public lands. ER94-95
(PLLRC Report at 43-44). In enacting FLPMA andtsec204(c) specifically,
Congress responded to the PLLRC’s recommendatairtbngress “assert its
constitutional authority by enacting legislatioseeving unto itself exclusive
authority to withdraw or otherwise set aside puldinds ... and delineating

specific delegation of authority to the Executigg@the types of withdrawals and
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set asides that may be effected without legislanteon.” ER93 (PLLRC Report
at 2);see alscCharles F. Wheatley, JWithdrawals under the Federal Land
Policy Management Act of 19781 ArRiz. L. ReEv. 311, 319 (1979) (“The
delineation by the Act of the specific terms anddibons upon which the
Secretary of the Interior can exercise withdraveal@r and the persons to whom it

may be delegated, make clear that Congress intdndsttupy the entire field

permitted under its constitutional authority ova public lands and to control and

direct the executive use of withdrawal power.”) férasis added).

Section 204(c)’s legislative veto further refle€isngress’s agreement with
the PLLRC’s suggestion that Congress should “pass[proposed withdrawals.
ER93 (PLLRC Report at 2§. The thrust of the PLLRC’s recommendations —
including their emphasis on reining in executivéhwdrawal authority, prescribing
specific limits on executive withdrawal authorignd exercising control over
executive withdrawal authority — is negated if otilg veto is severed from section

204(c).

9 Mr. Wheatley authored th@tudy of Withdrawals and Reservations of Public
Domain Lands, 196%repared under contract with the PLLRC to guide t
PLLRC’s recommendations. Wheatley, 28I1AL. Rev. at 311.

29 Judge Campbell placed weight on the fact thaPtHeRC did not recommend a
“legislative veto’per se ER24. This was in erroiThe PLLRC clearly stated its
view that withdrawals should be passed on, ER93 L Report at 2), and
Congress clearly acted on the PLLRC’s suggestiosulmecting large-tract
withdrawal authority to legislative veto.
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D. The Separation of Powers and Property Clause Issuésiplicated
In This Case Further Reinforce That This Court Shold Sever All
of Section 204(c)(1).

As the Supreme Court instructedAtaska Airlines

[I]t is necessary to recognize that the absendabh@fveto necessarily
alters the balance of powers between the Legisladivd Executive
Branches of the Federal Government. Thus, it isonty appropriate
to evaluate the importance of the veto in the pabilegislative

bargain, but also to consider the nature of thegigbd authority that
Congress made subject to a veto. Some deleqgatiopswer to the

Executive ... may have been so controversial or swadrthat

Congress would have been unwilling to make thegdgien without a

strong oversight mechanism.

Alaska Airlines480 U.S. at 685 (emphasis added).
Here, it is significant that the large-tract withdral authority subject to
legislative veto under section 204(c)(1) was ddlsdjaursuant to Congress’s

plenary power under the Property ClauSege.g, Wheatley, 21 Riz. L. Rev. at

319. The Property Clause of the Constitution tatkfucommits control over
federal lands to Congress, not to the Executivddicial Branches. U.S. Const.
art. 1V, 8 3, cl. 2.

Courts do not have authority to cure FLPMA'’s urgtdationality by
excising the legislative veto, and judicially retivrg the statute so that the
Executive Branch has greater withdrawal authohgntwhat Congress was willing
to delegate in exercising its exclusive ProperigusSe authority over public lands.

Indeed, it is “incompatible with the plenary poveéiCongress,” here, under the

46



Property Clause, “for judges to speculate as ta Wioagress would have enacted
if it had not enacted what it did.Miller, 523 U.S. at 457 (Scalia, J., concurring in
judgment);see also United States v. Californg82 U.S. 19, 27 (1947) (regarding
the Property Clause, “neither the courts nor thexetive agencies could proceed
contrary to an Act of Congress in this congresdiansa of national power.”);
Kidd v. U.S. Dep't of Interiqr756 F.2d 1410, 1412 (9th Cir. 1985) (“Once
Congress has acted in ... regard [to the public [abdsh the courts and the
executive agencies have no choice but to followtstrthe dictates of such
statutes.”f* The only option that honors the Constitutici@stual commitment
to Congress of all authority to alter managemermuidflic lands is to sever the
large-tract withdrawal authority integrated withdagonditioned on the legislative
veto.

Thus, to respect Congress’s superior public landisoaity under the
Property Clause, all large-tract withdrawal auttyoshould be severed from
FLPMA section 204(c). In turn, the Secretary’slimii-acre withdrawal under

PLO 7787, issued pursuant to that authority, mastdcated.

I The fact that Congress limited large-tract witlelthauthority pursuant to its
plenary Property Clause powers is yet another retisad this Court may not give
effect to FLPMA's severability clause (section 7@Yany fashion other than by
severing all of section 204(c)(1) from the statusee Miller 523 U.S. at 457
(Scalia, J., concurring).
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E. Neither the Remaining Procedural and Non-Substantie
Constraints in Section 204(c) Nor Prior Practice Spports
Severing Anything Less Than the Entirety of Sectior204(c)(1).

The court below rationalized that the FLPMA secta®4 language which
would remain if the legislative veto language alareze severed.g., the 20-year
limit on withdrawals and the notice provisions) Wbaufficiently constrain
executive withdrawal authority such that Congressildl have been content with
severing the veto only. ER10-11, ER29-32, 35-Bbe district court further
conflated prior executive withdrawal practice wavidence that FLPMA would
remain “fully operative as a law” after severing treto alone. ER43. However,

the survival of some procedural constraints andrieee fact that prior large-tract

withdrawals have occurred are beside the pointh Bee original grant of large-
tract withdrawal authority and its continued effeetoperation rest on the presence
of all the constraints — most importantly, the egsrsubstantive power for
Congress to veto the withdrawal.

1. The Section 204(c)(2) Procedural Notices Provide No
Meaningful Constraint.

According to the district court, if the FLPMA semti 204(c)(2) legislative-
notice process remains after severance of thead¢ges veto, this process would
meaningfully limit Executive authority by “forc[ifjdhe Secretary to incorporate

[the listed 204(c)(2)] considerations into his demn-making process prior to
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making a large-tract withdrawal.” ER30 (quotingf®eross-Motion at 163
This supposition is unconvincing, for several re&so

First, none of FLPMA'’s procedural notice provisiafirmatively forces
the Secretary to incorporate the required inforomatnto her decision-making. In
fact, the notices need not be compiled and subdnitteil the proposed withdrawal
actually enters effect. 43 U.S.C. § 1714(c)(1)-(2)

Second, whatever incidental effects section 202)¢)¢tice may have on the
Secretary’s decision process, the 204(c)(2) praeddwtices and reporting do not
on their own substantively constrain the Secresanthdrawal authority. Rather,
the notices’ significance derives from the legiskaweto to which they are
attached. As the district court conceded, thetfaadtthe section 204(c)(2) notices

are submitted to the Congressional committees ellangth veto consideration

“shows that Congress envisioned the reports as@ttie committees in deciding

whether to recommend a veto.” ER29 (emphasis ggded also State of New

?2 The district court’s rationale assumes that atdoas the option to sever the
legislative veto in a way that would leave the é&tact withdrawal notice
requirement intact. However, courts have held tihvatsentences in the very same
subparagraph must “stand or fall as a unRlanned Parenthoqdt28 U.S. at 83;
Time, Inc, 468 U.S. at 667 nn.4-5, 677 (Brennan, J., comayand dissenting in
part). Courts have been even less inclined torsepeovision mid-sentence, as
would have to occur if the requirement for Congi@sal notice were to survive.
SeeAm. Fed’'n of Gov't Employees v. Piey&®7 F.2d 303, 308 (D.C. Cir. 1982)
(considering effect of unconstitutional legislatveto and holding that “both parts
of the single sentence Congress adopted are ifivalid
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Mexico v. Watkins969 F.2d 1122, 1136 (D.C. Cir. 1992) (section(2}j2)

notices are “a fundamental part of the scheme hglw@iongress has reserved the

right to disapprove administrative withdrawals” (@masis added)). Upon severing

the legislative veto alone, there would no longeahy veto process for the section
204(c)(2) notices to support. Thus, the 204(ax&)ces are little more than
administrative red tape without the legislativeoveption®

City of New Havermgain provides an apt analogy. Like FLPMA, tradige
at issue imposed various informational requirementthe ExecutiveSee
generally809 F.2d 900. The D.C. Circuit held that the pneg of such
informational requirements did not save the delegaif authority once the
legislative veto had been found unconstitutiorf@longress was not ‘very much
concerned with, let alone determined to achiewthéun detail about future
Presidential impoundmenédsent a mechanism for exercising control over
them™ Id. at 907 n.19 (emphasis in original).

Likewise in FLPMA, there is no evidence that Corsgrevas much

concerned with being informed about Executive widlwehls, absent the ability to

%3 The section 204(c)(1) notice provisions that waelchain if only the veto
language is severed are also distinguishable fiitver co-called “report-and-wait
requirements contained in other statutes, whideast provide a “grace period ...
allow[ing] Congress time to amend or reject the it desires.” Nat'| Wildlife
Fed'nv. Watt571 F. Supp. 1145, 1155 (D.D.C. 1983). In FLPM} contrast,
the Secretary need not notify Congress until advétval enters effect.
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invalidate them easil§. The FLPMA procedural notices and reports do not
substitute for a Congressional veto and do nottcainsthe Secretary’s withdrawal
authority in any substantive way that would supgesterability of the veto.

In short, the various constraints on withdrawahauty within section
204(c) do not have equal prominence. Notice prorgsmight create additional
paperwork; and the twenty-year limit provides sdalbeit, infinitely renewable)
temporal restrictiod> 43 U.S.C. §8§ 1714(c)(1)-(2), (f). But these doaiats do
not compensate for the absence of the veto. Ttoearghority is the only
constraint that directly served Congress’s ovetsagial control purposes, and the
only constraint that conferred on Congress the paoavanilaterally stop a

withdrawal in its tracks.

2 In fact, prior to FLPMA'’s enactment, Congress aihg received notice of
Executive withdrawals over 5,000 acres. ER95 (PCLEReport at 44)see also
Glicksman, 36 KHsTINGSL.J. at 82 (“Congress enacted FLPMA because itlfelt
th[e] ‘oversight’ mechanism [of having executivethdrawals reported to
Congress], which it always had, was insufficierd &ft the executive with too
much discretion to make withdrawals.” (emphasiseaild Requiring notice apart
from the opportunity to actually override a withaed only returns to the
Executive the very authority Congress meant toakpe

%> Even putting aside the fact that a 20-year witheianay be renewed into
perpetuity, even a single 20-year withdrawal likattat issue in this case might as
well be a lifetime. Once such a withdrawal hasnbesued, prior mineral
exploration investments in mineral resources arasted” and cannot be
recovered. Exhibits C-D to PIs’ Opp. to Defs’ Mmt.Dismiss and Renewed Moit.
to Dismiss (Sept. 12, 2012) (Decls. of Norman Mhgab and James D.
Rasmussen) [ECF 64-1].

51



2. A New Formal Statute Is Not a Realistic “Check” Bxecutive
Withdrawal Authority.

Congress’s ability to override a withdrawal by en@ent of a new statute,
presented to and signed by the President, doesmgu¢ for allowing unfettered
large-tract withdrawals in the absence of a legisdareto. If that rationale is
accepted, then every legislative veto that has baanted must be automatically
deemed severable. As confirmed in the case lasvigimot so.Sege.g, City of
New Haven89 F.2d 909Am. Fed’'n of Gov't Employee897 F.2d at 307-08;
EEOC v. CBS, Inc743 F.2d 969, 973 (2d Cir. 198MrCorkle v. United States
559 F.2d 1258, 1262 (4th Cir. 1977).

The full legislative process is no real constrainthe Executive’s FLPMA
withdrawal authority. As recognized @hadha legislative vetoes are “doubtless
... In many respects a convenient shortcut.” 462 6t958. They allow
Congress to leapfrog past time-consuming legisgtrocedures and avoid the
uncertainties posed by presentment to the President

The “solution” of requiring an Act of Congress todo a large-tract
Executive withdrawal is not a practical solutidhwould require Presidential

action to reverse a high-level decision within dvider own Executive Branch to

withdraw lands. This is an unlikely and absurditiesot in keeping with
Congress’s intent to exercise real control ovegrint withdrawals of public lands.

Only by severing all of the large-tract withdrawaalthority in section 204(c)(1)
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can Congress retain the level of control consides=ential at the time of
FLPMA'’s passage.

3. Prior Practice Under Section 204(c) Does Not Wdréany
Severing the Legislative Veto.

The district court suggested that a history of gastion 204(c) withdrawals,
without overrides by Congress, indicates that thtute remains “fully operative
as a law” without the legislative veto. ER43. B fact that Congress has not
historically vetoed section 204(c) withdrawals niereflects Congress’s
realization that the legislative veto was uncoostnal, since the 1983hadha
decision expressly listed FLPMA as a statute vithdffending provisionsSee
Chadha462 U.S. at 1013 (White, J., dissenting). Fornear&ary of the Interior
Bruce Babbitt testified to the U.S. Senate in 1868 the FLPMA section 204(c)
veto was almost certainly unconstitutioflCongress was not going to waste
time and resources on FLPMA's veto process in laghts recognized
unconstitutional footing. The resulting absencéefthreat of Congressional
override only underscores the expansion of thee$agr's delegated withdrawal

authority in the absence of the veto, and, in ttive,loss of full operability under

6 Secretarial Powers Under the Federal Land Policgd atanagement Act of
1976: Excessive Use of Section 204 Withdrawal Aitghioy the Clinton
Administration; Joint Oversight Hearing Before thabcomm. on National Parks
and Public Lands and Subcomm. on Energy and Mirieealburces of the H.
Comm. on Resources06th Cong. 44 (1999).
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section 102(a)(4), section 204(a), section 704a,the remaining withdrawal
authorities.

The past exercise of FLPMA section 204(c) authdutyher does not
convert unconstitutional authority into that whisHawful. “[N]Jo one acquires a
vested or protected right in violation of the Catasion by long use, even when
that span of time covers our entire national eristeand indeed predates it.”
Texas Monthly, Inc. v. Bullock89 U.S. 1, 18 n.8 (1989) (quotiMgalz v. Tax
Comm’n 397 U.S. 664, 678 (1970p¢ccordYoungstown Sheet & Tube Co. v.
Sawyer 343 U.S. 579, 588-89 (1952) (even if prior Presid had acted without
Congressional authorization, “Congress ha[d] netehy lost its exclusive

constitutional authority”§’

F. Summary

Severing the legislative veto in isolation from tleenainder of the section
204(c)(1) provision is both contrary to Congresaanifest intent in enacting
FLPMA, and would render FLPMA'’s provisions not ‘fiubperative as a law.”
Alaska Airlines480 U.S. at 684. Congress expressly intendeelpeal the

unrestricted implied withdrawal authority of thede€xitive and did so in Section

2" Congress’s acquiescence to or agreement withxéxguitve’s prior withdrawal
actions further does nothing to cure the underlyingonstitutionality created by
the veto. As Justice Scalia recently recogniztéek political branches cannot by
agreement alter the constitutional structurdl’RB v. Noel Cannindl34 S. Ct.
2550, 2594 (2014) (Scalia, J., concurring in judgthe
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704(a) of FLPMA. In place of that repealed broawplied authority, Congress
enacted limited section 204(c) delegations. Iniee@204(c)(1), Congress
carefully delineated the extent of large-tract @ithwal authority, embedding in
the provision a legislative veto as the foremosamseof ensuring oversight and
control over Executive withdrawals. Absent thad&give veto, this integrated
provision is no longer fully operative, and is woder a provision that Congress
would ever have adopted. As Professor Glicksmacloded:
[R]lemoval of all of section 204(c) [authority] frothe statute — seems
closest to the scheme Congress itself would hagserhhad it known
that the legislative veto was invalid. The Segreta the Interior’s
authority to make withdrawals under FLPMA would lmaited to

tracts less than five thousand acre€....Only the larger, more
significant withdrawals would have to emanate frthwm legislature.

Glicksman, 36 HsTINGSL.J. at 82-83 (emphasis added).

In short, the text, structure, and legislativedmngtof FLPMA provide
“strong evidence” that Congress would not have tbsection 204(c)(1) as it did
without the legislative veto’s essential check lom $ecretary’s authority.
Consequently, all of section 204(c)(1) must be s=lerequiring vacation of the

Secretary’s million-acre Northern Arizona withdrdwa

?8 In addition, the Secretary would retain emergenitidrawal authority pursuant
to FLPMA section 204(e). 43 U.S.C. § 1714(e).
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CONCLUSION

Because the unconstitutional legislative veto ifPFA section 204(c)(1) is
not severable from the remainder of the provisanpf section 204(c)(1) is
unlawful. NMA seeks no blanket declaratory or mgtive relief as to any prior
withdrawals under section 204(c). NMA seeks reh#h respect only to the
instant withdrawal of over one million acres oféeal public lands under PLO
7787. This Court should declare invalid 43 U.Q@714(c)(1) and vacate the
withdrawal of over one million acres of public langnder PLO 7787.
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laws.

1771. Coordination of applications.
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SUBCHAPTER I—GENERAL PROVISIONS
§1701. Congressional declaration of policy

(a) The Congress declares that it is the policy
of the United States that—

(1) the public lands be retained in Federal
ownership, unless as a result of the land use
planning procedure provided for in this Act, it
is determined that disposal of a particular par-
cel will serve the national interest;

(2) the national interest will be best realized
if the public lands and their resources are peri-
odically and systematically inventoried and
their present and future use is projected
through a land use planning process coordi-
nated with other Federal and State planning
efforts;

(3) public lands not previously designated for
any specific use and all existing classifications
of public lands that were effected by executive
action or statute before October 21, 1976, be re-
viewed in accordance with the provisions of
this Act;

(4) the Congress exercise its constitutional
authority to withdraw or otherwise designate
or dedicate Federal lands for specified pur-
poses and that Congress delineate the extent
to which the Executive may withdraw lands
without legislative action;

(b) in administering public land statutes and
exercising discretionary authority granted by
them, the Secretary be required to establish
comprehensive rules and regulations after con-
sidering the views of the general public; and to
structure adjudication procedures to assure
adequate third party participation, objective
administrative review of initial decisions, and
expeditious decisionmaking;

(6) judicial review of public land adjudica-
tion decisions be provided by law;

(7) goals and objectives be established by law
as guidelines for public land use planning, and
that management be on the basis of multiple
use and sustained yield unless otherwise speci-
fied by law;

(8) the public lands be managed in a manner
that will protect the quality of scientific, sce-

TITLE 43—PUBLIC LANDS

Page 492

nic, historical, ecological, environmental, air
and atmospheric, water resource, and archeo-
logical values; that, where appropriate, will
preserve and protect certain public lands in
their natural condition; that will provide food
and habitat for fish and wildlife and domestic
animals; and that will provide for outdoor
recreation and human occupancy and use;

(9) the United States receive fair market
value of the use of the public lands and their
resources unless otherwise provided for by
statute;

(10) uniform procedures for any disposal of
public land, acquisition of non-Federal land
for public purposes, and the exchange of such
lands be established by statute, requiring each
disposal, acquisition, and exchange to be con-
sistent with the prescribed mission of the de-
partment or agency involved, and reserving to
the Congress review of disposals in excess of a
specified acreage;

(11) regulations and plans for the protection
of public land areas of critical environmental
concern be promptly developed;

(12) the public lands be managed in a manner
which recognizes the Nation’s need for domes-
tic sources of minerals, food, timber, and fiber
from the public lands including implementa-
tion of the Mining and Minerals Policy Act of
1970 (84 Stat. 1876, 30 U.S.C. 21a) as it pertains
to the public lands; and

(13) the Federal Government should, on a
basis equitable to both the Federal and local
taxpayer, provide for payments to compensate
States and local governments for burdens cre-
ated as a result of the immunity of Federal
lands from State and local taxation.

(b) The policies of this Act shall become effec-
tive only as specific statutory authority for
their implementation is enacted by this Act or
by subsequent legislation and shall then be con-
strued as supplemental to and not in derogation
of the purposes for which public lands are ad-
ministered under other provisions of law.

(Pub. L. 94-579, title I, §102, Oct. 21, 1976, 90 Stat.
2744.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (a)(1), (3) and (b), is
Pub. L. 94579, Oct. 21, 1976, 90 Stat. 2743, as amended,
known as the Federal Land Policy and Management
Act of 1976. For complete classification of this Act to
the Code, see Tables.

The Mining and Minerals Policy Act of 1970, referred
to in subsec. (a)(12), is Pub. L. 91-631, Dec. 31, 1970, 84
Stat. 1876, which is classified to section 21a of Title 30,
Mineral Lands and Mining.

SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-88, div. A, title V, §501, Oct. 30, 2009, 123
Stat. 2968, provided that: ‘““This title [enacting sections
1748a and 1748b of this title] may be cited as the ‘Fed-
eral Land Assistance, Management, and Enhancement
Act of 2009’ or ‘FLAME Act of 2009’.”

SHORT TITLE OF 1988 AMENDMENT

Pub. L. 100-409, §1, Aug. 20, 1988, 102 Stat. 1086, pro-
vided that: ‘“This Act [enacting section 1723 of this
title, amending section 1716 of this title and sections
505a, 5056b, and 521b of Title 16, Conservation, and enact-
ing provisions set out as notes under sections 751 and
1716 of this title] may be cited as the ‘Federal Land Ex-
change Facilitation Act of 1988°.”
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SHORT TITLE

Pub. L. 94-579, title I, §101, Oct. 21, 1976, 90 Stat. 2744,
provided that: ‘“This Act [see Tables for classification]
may be cited as the ‘Federal Land Policy and Manage-
ment Act of 1976".”

SAVINGS PROVISION

Pub. L. 94-579, title VII, §701, Oct. 21, 1976, 90 Stat.
2786, provided that:

‘‘(a) Nothing in this Act, or in any amendment made
by this Act [see Short Title note above], shall be con-
strued as terminating any valid lease, permit, patent,
right-of-way, or other land use right or authorization
existing on the date of approval of this Act [Oct. 21,
1976].

“(b) Notwithstanding any provision of this Act, in
the event of conflict with or inconsistency between this
Act and the Acts of August 28, 1937 (60 Stat. 874; 43
U.S.C. 1181a-1181j [1181a et seq., see Tables for classi-
fication]) and May 24, 1939 (53 Stat. 753), insofar as they
relate to management of timber resources, and disposi-
tion of revenues from lands and resources, the latter
Acts shall prevail.

‘“(c) All withdrawals, reservations, classifications,
and designations in effect as of the date of approval of
this Act shall remain in full force and effect until
modified under the provisions of this Act or other ap-
plicable law.

‘(d) Nothing in this Act, or in any amendments made
by this Act, shall be construed as permitting any per-
son to place, or allow to be placed, spent oil shale, over-
burden, or byproducts from the recovery of other min-
erals found with oil shale, on any Federal land other
than Federal land which has been leased for the recov-
ery of shale oil under the Act of February 25, 1920 (41
Stat. 437, as amended; 30 U.S.C. 181 et seq.).

‘‘(e) Nothing in this Act shall be construed as modify-
ing, revoking, or changing any provision of the Alaska
Native Claims Settlement Act (856 Stat. 688, as amend-
ed; 43 U.S.C. 1601 et seq.).

“(f) Nothing in this Act shall be deemed to repeal any
existing law by implication.

‘“(g) Nothing in this Act shall be construed as limit-
ing or restricting the power and authority of the
United States or—

‘(1) as affecting in any way any law governing ap-
propriation or use of, or Federal right to, water on
public lands;

“(2) as expanding or diminishing Federal or State
jurisdiction, responsibility, interests, or rights in
water resources development or control;

‘“(3) as displacing, superseding, limiting, or modify-
ing any interstate compact or the jurisdiction or re-
sponsibility of any legally established joint or com-
mon agency of two or more States or of two or more
States and the Federal Government;

‘“(4) as superseding, modifying, or repealing, except
as specifically set forth in this Act, existing laws ap-
plicable to the various Federal agencies which are au-
thorized to develop or participate in the development
of water resources or to exercise licensing or regu-
latory functions in relation thereto;

‘“(5) as modifying the terms of any interstate com-
pact;

‘(6) as a limitation upon any State criminal stat-
ute or upon the police power of the respective States,
or as derogating the authority of a local police officer
in the performance of his duties, or as depriving any
State or political subdivision thereof of any right it
may have to exercise civil and criminal jurisdiction
on the national resource lands; or as amending, limit-
ing, or infringing the existing laws providing grants
of lands to the States.

‘“(h) All actions by the Secretary concerned under
this Act shall be subject to valid existing rights.

‘(i) The adequacy of reports required by this Act to
be submitted to the Congress or its committees shall
not be subject to judicial review.

‘(j) Nothing in this Act shall be construed as affect-
ing the distribution of livestock grazing revenues to
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local governments under the Granger-Thye Act (64
Stat. 85, 16 U.S.C. 580h), under the Act of May 23, 1908
(35 Stat. 260, as amended; 16 U.S.C. 500), under the Act
of March 4, 1913 (37 Stat. 843, as amended; 16 U.S.C. 501),
and under the Act of June 20, 1910 (36 Stat. 557).”

SEVERABILITY

Pub. L. 94-579, title VII, §707, Oct. 21, 1976, 90 Stat.
2794, provided that: “If any provision of this Act [see
Short Title note set out above] or the application
thereof is held invalid, the remainder of the Act and
the application thereof shall not be affected thereby.”

EXISTING RIGHTS-OF-WAY

Pub. L. 94-579, title VII, §706(b), Oct. 21, 1976, 90 Stat.
2794, provided that: ‘“Nothing in section 706(a) [see
Tables for classification], except as it pertains to
rights-of-way, may be construed as affecting the au-
thority of the Secretary of Agriculture under the Act
of June 4, 1897 (30 Stat. 35, as amended, 16 U.S.C. 551);
the Act of July 22, 1937 (50 Stat. 525, as amended, 7
U.S.C. 1010-1212); or the Act of September 3, 1954 (68
Stat. 1146, 43 U.S.C. 931c).”

§ 1702. Definitions

Without altering in any way the meaning of
the following terms as used in any other statute,
whether or not such statute is referred to in, or
amended by, this Act, as used in this Act—

(a) The term ‘‘areas of critical environmental
concern’ means areas within the public lands
where special management attention is required
(when such areas are developed or used or where
no development is required) to protect and pre-
vent irreparable damage to important historic,
cultural, or scenic values, fish and wildlife re-
sources or other natural systems or processes, or
to protect life and safety from natural hazards.

(b) The term ‘‘holder” means any State or
local governmental entity, individual, partner-
ship, corporation, association, or other business
entity receiving or using a right-of-way under
subchapter V of this chapter.

(¢c) The term ‘“multiple use’” means the man-
agement of the public lands and their various re-
source values so that they are utilized in the
combination that will best meet the present and
future needs of the American people; making the
most judicious use of the land for some or all of
these resources or related services over areas
large enough to provide sufficient latitude for
periodic adjustments in use to conform to
changing needs and conditions; the use of some
land for less than all of the resources; a combi-
nation of balanced and diverse resource uses
that takes into account the long-term needs of
future generations for renewable and nonrenew-
able resources, including, but not limited to,
recreation, range, timber, minerals, watershed,
wildlife and fish, and natural scenic, scientific
and historical values; and harmonious and coor-
dinated management of the various resources
without permanent impairment of the produc-
tivity of the land and the quality of the environ-
ment with consideration being given to the rel-
ative values of the resources and not necessarily
to the combination of uses that will give the
greatest economic return or the greatest unit
output.

(d) The term ‘‘public involvement’’ means the
opportunity for participation by affected citi-
zens in rulemaking, decisionmaking, and plan-
ning with respect to the public lands, including
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lation to lands administered by the Bureau of
Land Management, National Park Service, Fish
and Wildlife Service, or the Forest Service. To
facilitate the sharing of resources under the
Service First initiative, the Secretaries of the
Interior and Agriculture may make transfers of
funds and reimbursement of funds on an annual
basis, including transfers and reimbursements
for multi-year projects, except that this author-
ity may not be used to circumvent requirements
and limitations imposed on the use of funds.

(Pub. L. 106-291, title III, §330, Oct. 11, 2000, 114
Stat. 996; Pub. L. 109-54, title IV, §428, Aug. 2,
2005, 119 Stat. 555; Pub. L. 111-8, div. E, title IV,
§418, Mar. 11, 2009, 123 Stat. 747; Pub. L. 112-74,
div. E, title IV, §422, Dec. 23, 2011, 125 Stat. 1045.)

CODIFICATION

Section was enacted as part of the Department of the
Interior and Related Agencies Appropriations Act, 2001,
and not as part of the Federal Land Policy and Manage-
ment Act of 1976 which comprises this chapter.

Section was formerly set out as a note under section
1701 of this title.

AMENDMENTS

2011—Pub. L. 112-74 substituted ‘‘In fiscal year 2012
and each fiscal year thereafter’ for ‘“In fiscal years 2001
through 2011 and ‘‘programs.’ for ‘‘pilot programs’’.

2009—Pub. L. 111-8 substituted ‘“2011"" for ‘2008’.

2005—Pub. L. 109-54 substituted ‘2008’ for ‘2005,
struck out ‘‘may pilot test agency-wide joint permit-
ting and leasing programs’’ before ‘‘, subject to annual
review”’, inserted ‘‘may establish pilot programs in-
volving the land management agencies referred to in
this section to conduct projects, planning, permitting,
leasing, contracting and other activities, either jointly
or on behalf of one another; may co-locate in Federal
offices and facilities leased by an agency of either De-
partment;”’ after ‘‘Congress,”’, inserted ¢, National
Park Service, Fish and Wildlife Service,” after ‘‘Bureau
of Land Management’’, and inserted at end ‘‘To facili-
tate the sharing of resources under the Service First
initiative, the Secretaries of the Interior and Agri-
culture may make transfers of funds and reimburse-
ment of funds on an annual basis, including transfers
and reimbursements for multi-year projects, except
that this authority may not be used to circumvent re-
quirements and limitations imposed on the use of
funds.”

SUBCHAPTER II—LAND USE PLANNING
AND LAND ACQUISITION AND DISPOSITION

§1711. Continuing inventory and identification
of public lands; preparation and mainte-
nance

(a) The Secretary shall prepare and maintain
on a continuing basis an inventory of all public
lands and their resource and other values (in-
cluding, but not limited to, outdoor recreation
and scenic values), giving priority to areas of
critical environmental concern. This inventory
shall be kept current so as to reflect changes in
conditions and to identify new and emerging re-
source and other values. The preparation and
maintenance of such inventory or the identifica-
tion of such areas shall not, of itself, change or
prevent change of the management or use of
public lands.

(b) As funds and manpower are made available,
the Secretary shall ascertain the boundaries of
the public lands; provide means of public identi-
fication thereof including, where appropriate,
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signs and maps; and provide State and local gov-
ernments with data from the inventory for the
purpose of planning and regulating the uses of
non-Federal lands in proximity of such public
lands.

(Pub. L. 94-579, title II, §201, Oct. 21, 1976, 90
Stat. 2747.)

§1712. Land use plans

(a) Development, maintenance, and revision by
Secretary

The Secretary shall, with public involvement
and consistent with the terms and conditions of
this Act, develop, maintain, and, when appro-
priate, revise land use plans which provide by
tracts or areas for the use of the public lands.
Land use plans shall be developed for the public
lands regardless of whether such lands pre-
viously have been classified, withdrawn, set
aside, or otherwise designated for one or more
uses.

(b) Coordination of plans for National Forest
System lands with Indian land use planning
and management programs for purposes of
development and revision

In the development and revision of land use
plans, the Secretary of Agriculture shall coordi-
nate land use plans for lands in the National
Forest System with the land use planning and
management programs of and for Indian tribes
by, among other things, considering the policies
of approved tribal land resource management
programs.

(¢) Criteria for development and revision

In the development and revision of land use
plans, the Secretary shall—

(1) use and observe the principles of multiple
use and sustained yield set forth in this and
other applicable law;

(2) use a systematic interdisciplinary ap-
proach to achieve integrated consideration of
physical, biological, economic, and other sci-
ences;

(3) give priority to the designation and pro-
tection of areas of critical environmental con-
cern;

(4) rely, to the extent it is available, on the
inventory of the public lands, their resources,
and other values;

(5) consider present and potential uses of the
public lands;

(6) consider the relative scarcity of the val-
ues involved and the availability of alter-
native means (including recycling) and sites
for realization of those values;

(7)) weigh long-term benefits to the public
against short-term benefits;

(8) provide for compliance with applicable
pollution control laws, including State and
Federal air, water, noise, or other pollution
standards or implementation plans; and

(9) to the extent consistent with the laws
governing the administration of the public
lands, coordinate the land use inventory, plan-
ning, and management activities of or for such
lands with the land use planning and manage-
ment programs of other Federal departments
and agencies and of the States and local gov-
ernments within which the lands are located,
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including, but not limited to, the statewide
outdoor recreation plans developed under the
Act of September 3, 1964 (78 Stat. 897), as
amended [16 U.S.C. 460/4 et seq.], and of or for
Indian tribes by, among other things, consid-
ering the policies of approved State and tribal
land resource management programs. In im-
plementing this directive, the Secretary shall,
to the extent he finds practical, keep apprised
of State, local, and tribal land use plans; as-
sure that consideration is given to those
State, local, and tribal plans that are germane
in the development of land use plans for public
lands; assist in resolving, to the extent prac-
tical, inconsistencies between Federal and
non-Federal Government plans, and shall pro-
vide for meaningful public involvement of
State and local government officials, both
elected and appointed, in the development of
land use programs, land use regulations, and
land use decisions for public lands, including
early public notice of proposed decisions which
may have a significant impact on non-Federal
lands. Such officials in each State are author-
ized to furnish advice to the Secretary with
respect to the development and revision of
land use plans, land use guidelines, land use
rules, and land use regulations for the public
lands within such State and with respect to
such other land use matters as may be referred
to them by him. Land use plans of the Sec-
retary under this section shall be consistent
with State and local plans to the maximum
extent he finds consistent with Federal law
and the purposes of this Act.

(d) Review and inclusion of classified public
lands; review of existing land use plans;
modification and termination of classifica-
tions

Any classification of public lands or any land
use plan in effect on October 21, 1976, is subject
to review in the land use planning process con-
ducted under this section, and all public lands,
regardless of classification, are subject to inclu-
sion in any land use plan developed pursuant to
this section. The Secretary may modify or ter-
minate any such classification consistent with
such land use plans.

(e) Management decisions for implementation of
developed or revised plans

The Secretary may issue management deci-
sions to implement land use plans developed or
revised under this section in accordance with
the following:

(1) Such decisions, including but not limited
to exclusions (that is, total elimination) of
one or more of the principal or major uses
made by a management decision shall remain
subject to reconsideration, modification, and
termination through revision by the Secretary
or his delegate, under the provisions of this
section, of the land use plan involved.

(2) Any management decision or action pur-
suant to a management decision that excludes
(that is, totally eliminates) one or more of the
principal or major uses for two or more years
with respect to a tract of land of one hundred
thousand acres or more shall be reported by
the Secretary to the House of Representatives
and the Senate. If within ninety days from the
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giving of such notice (exclusive of days on
which either House has adjourned for more
than three consecutive days), the Congress
adopts a concurrent resolution of nonapproval
of the management decision or action, then
the management decision or action shall be
promptly terminated by the Secretary. If the
committee to which a resolution has been re-
ferred during the said ninety day period, has
not reported it at the end of thirty calendar
days after its referral, it shall be in order to
either discharge the committee from further
consideration of such resolution or to dis-
charge the committee from consideration of
any other resolution with respect to the man-
agement decision or action. A motion to dis-
charge may be made only by an individual fa-
voring the resolution, shall be highly privi-
leged (except that it may not be made after
the committee has reported such a resolution),
and debate thereon shall be limited to not
more than one hour, to be divided equally be-
tween those favoring and those opposing the
resolution. An amendment to the motion shall
not be in order, and it shall not be in order to
move to reconsider the vote by which the mo-
tion was agreed to or disagreed to. If the mo-
tion to discharge is agreed to or disagreed to,
the motion may not be made with respect to
any other resolution with respect to the same
management decision or action. When the
committee has reprinted, or has been dis-
charged from further consideration of a reso-
lution, it shall at any time thereafter be in
order (even though a previous motion to the
same effect has been disagreed to) to move to
proceed to the consideration of the resolution.
The motion shall be highly privileged and
shall not be debatable. An amendment to the
motion shall not be in order, and it shall not
be in order to move to reconsider the vote by
which the motion was agreed to or disagreed
to.

(3) Withdrawals made pursuant to section
1714 of this title may be used in carrying out
management decisions, but public lands shall
be removed from or restored to the operation
of the Mining Law of 1872, as amended (R.S.
2318-2352; 30 U.S.C. 21 et seq.) or transferred to
another department, bureau, or agency only
by withdrawal action pursuant to section 1714
of this title or other action pursuant to appli-
cable law: Provided, That nothing in this sec-
tion shall prevent a wholly owned Government
corporation from acquiring and holding rights
as a citizen under the Mining Law of 1872.

(f) Procedures applicable to formulation of plans
and programs for public land management

The Secretary shall allow an opportunity for
public involvement and by regulation shall es-
tablish procedures, including public hearings
where appropriate, to give Federal, State, and
local governments and the public, adequate no-
tice and opportunity to comment upon and par-
ticipate in the formulation of plans and pro-
grams relating to the management of the public
lands.

(Pub. L. 94-579, title II, §202, Oct. 21, 1976, 90
Stat. 2747.)
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REFERENCES IN TEXT

This Act, referred to in subsecs. (a) and (¢)(9), is Pub.
L. 94-579, Oct. 21, 1976, 90 Stat. 2743, as amended, known
as the Federal Land Policy and Management Act of
1976. For complete classification of this Act to the
Code, see Tables.

Act of September 3, 1964, as amended, referred to in
subsec. (¢)(9), is Pub. L. 88-578, Sept. 3, 1964, 78 Stat. 897,
as amended, known as the Land and Water Conserva-
tion Fund Act of 1965, which is classified generally to
part B (§460/-4 et seq.) of subchapter LXIX of chapter 1
of Title 16, Conservation. For complete classification of
this Act to the Code, see Short Title note set out under
section 460/-4 of Title 16 and Tables.

The Mining Law of 1872, as amended, referred to in
subsec. (e)(3), is act May 10, 1872, ch. 152, 17 Stat. 91, as
amended, which was incorporated into the Revised
Statutes of 1878 as R.S. §§2319 to 2328, 2331, 2333 to 2337,
and 2344, which are classified to sections 22 to 24, 26 to
28, 29, 30, 33 to 35, 37, 39 to 42, and 47 of Title 30, Mineral
Lands and Mining. For complete classification of R.S.
§§2318-2352, see Tables.

§1713. Sales of public land tracts
(a) Criteria for disposal; excepted lands

A tract of the public lands (except land in
units of the National Wilderness Preservation
System, National Wild and Scenic Rivers Sys-
tems, and National System of Trails) may be
sold under this Act where, as a result of land use
planning required under section 1712 of this
title, the Secretary determines that the sale of
such tract meets the following disposal criteria:

(1) such tract because of its location or other
characteristics is difficult and uneconomic to
manage as part of the public lands, and is not
suitable for management by another Federal
department or agency; or

(2) such tract was acquired for a specific pur-
pose and the tract is no longer required for
that or any other Federal purpose; or

(3) disposal of such tract will serve impor-

tant public objectives, including but not lim-
ited to, expansion of communities and eco-
nomic development, which cannot be achieved
prudently or feasibly on land other than pub-
lic land and which outweigh other public ob-
jectives and values, including, but not limited
to, recreation and scenic values, which would
be served by maintaining such tract in Federal
ownership.

(b) Conveyance of land of agricultural value and
desert in character

Where the Secretary determines that land to
be conveyed under clause (3) of subsection (a) of
this section is of agricultural value and is desert
in character, such land shall be conveyed either
under the sale authority of this section or in ac-
cordance with other existing law.

(¢) Congressional approval procedures applica-
ble to tracts in excess of two thousand five
hundred acres

Where a tract of the public lands in excess of
two thousand five hundred acres has been des-
ignated for sale, such sale may be made only
after the end of the ninety days (not counting
days on which the House of Representatives or
the Senate has adjourned for more than three
consecutive days) beginning on the day the Sec-
retary has submitted notice of such designation
to the Senate and the House of Representatives,
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and then only if the Congress has not adopted a
concurrent resolution stating that such House
does not approve of such designation. If the
committee to which a resolution has been re-
ferred during the said ninety day period, has not
reported it at the end of thirty calendar days
after its referral, it shall be in order to either
discharge the committee from further consider-
ation of such resolution or to discharge the com-
mittee from consideration of any other resolu-
tion with respect to the designation. A motion
to discharge may be made only by an individual
favoring the resolution, shall be highly privi-
leged (except that it may not be made after the
committee has reported such a resolution), and
debate thereon shall be limited to not more than
one hour, to be divided equally between those fa-
voring and those opposing the resolution. An
amendment to the motion shall not be in order,
and it shall not be in order to move to recon-
sider the vote by which the motion was agreed
to or disagreed to. If the motion to discharge is
agreed to or disagreed to, the motion may not
be made with respect to any other resolution
with respect to the same designation. When the
committee has reprinted, or has been discharged
from further consideration of a resolution, it
shall at any time thereafter be in order (even
though a previous motion to the same effect has
been disagreed to) to move to proceed to the
consideration of the resolution. The motion
shall be highly privileged and shall not be debat-
able. An amendment to the motion shall not be
in order, and it shall not be in order to move to
reconsider the vote by which the motion was
agreed to or disagreed to.

(d) Sale price

Sales of public lands shall be made at a price
not less than their fair market value as deter-
mined by the Secretary.

(e) Maximum size of tracts

The Secretary shall determine and establish
the size of tracts of public lands to be sold on
the basis of the land use capabilities and devel-
opment requirements of the lands; and, where
any such tract which is judged by the Secretary
to be chiefly valuable for agriculture is sold, its
size shall be no larger than necessary to support
a family-sized farm.

(f) Competitive bidding requirements

Sales of public lands under this section shall
be conducted under competitive bidding proce-
dures to be established by the Secretary. How-
ever, where the Secretary determines it nec-
essary and proper in order (1) to assure equitable
distribution among purchasers of lands, or (2) to
recognize equitable considerations or public
policies, including but not limited to, a pref-
erence to users, he may sell those lands with
modified competitive bidding or without com-
petitive bidding. In recognizing public policies,
the Secretary shall give consideration to the fol-
lowing potential purchasers:

(1) the State in which the land is located;
(2) the local government entities in such

State which are in the vicinity of the land;

(3) adjoining landowners;
(4) individuals; and
(5) any other person.
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(g) Acceptance or rejection of offers to purchase

The Secretary shall accept or reject, in writ-
ing, any offer to purchase made through com-
petitive bidding at his invitation no later than
thirty days after the receipt of such offer or, in
the case of a tract in excess of two thousand five
hundred acres, at the end of thirty days after
the end of the ninety-day period provided in sub-
section (c) of this section, whichever is later,
unless the offeror waives his right to a decision
within such thirty-day period. Prior to the expi-
ration of such periods the Secretary may refuse
to accept any offer or may withdraw any land or
interest in land from sale under this section
when he determines that consummation of the
sale would not be consistent with this Act or
other applicable law.

(Pub. L. 94-579, title II, §203, Oct. 21, 1976, 90
Stat. 2750.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (a) and (g), is Pub. L.
94-579, Oct. 21, 1976, 90 Stat. 2743, as amended, known as
the Federal Land Policy and Management Act of 1976.
For complete classification of this Act to the Code, see
Tables.

§1714. Withdrawals of lands

(a) Authorization and limitation; delegation of
authority

On and after the effective date of this Act the
Secretary is authorized to make, modify, ex-
tend, or revoke withdrawals but only in accord-
ance with the provisions and limitations of this
section. The Secretary may delegate this with-
drawal authority only to individuals in the Of-
fice of the Secretary who have been appointed
by the President, by and with the advice and
consent of the Senate.

(b) Application and procedures applicable subse-
quent to submission of application

(1) Within thirty days of receipt of an applica-
tion for withdrawal, and whenever he proposes a
withdrawal on his own motion, the Secretary
shall publish a notice in the Federal Register
stating that the application has been submitted
for filing or the proposal has been made and the
extent to which the land is to be segregated
while the application is being considered by the
Secretary. Upon publication of such notice the
land shall be segregated from the operation of
the public land laws to the extent specified in
the notice. The segregative effect of the applica-
tion shall terminate upon (a) rejection of the ap-
plication by the Secretary, (b) withdrawal of
lands by the Secretary, or (c¢) the expiration of
two years from the date of the notice.

(2) The publication provisions of this sub-
section are not applicable to withdrawals under
subsection (e) hereof.

(c) Congressional approval procedures applica-
ble to withdrawals aggregating five thousand
acres or more

(1) On and after October 21, 1976, a withdrawal
aggregating five thousand acres or more may be
made (or such a withdrawal or any other with-
drawal involving in the aggregate five thousand
acres or more which terminates after such date
of approval may be extended) only for a period
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of not more than twenty years by the Secretary
on his own motion or upon request by a depart-
ment or agency head. The Secretary shall notify
both Houses of Congress of such a withdrawal no
later than its effective date and the withdrawal
shall terminate and become ineffective at the
end of ninety days (not counting days on which
the Senate or the House of Representatives has
adjourned for more than three consecutive days)
beginning on the day notice of such withdrawal
has been submitted to the Senate and the House
of Representatives, if the Congress has adopted
a concurrent resolution stating that such House
does not approve the withdrawal. If the commit-
tee to which a resolution has been referred dur-
ing the said ninety day period, has not reported
it at the end of thirty calendar days after its re-
ferral, it shall be in order to either discharge the
committee from further consideration of such
resolution or to discharge the committee from
consideration of any other resolution with re-
spect to the Presidential recommendation. A
motion to discharge may be made only by an in-
dividual favoring the resolution, shall be highly
privileged (except that it may not be made after
the committee has reported such a resolution),
and debate thereon shall be limited to not more
than one hour, to be divided equally between
those favoring and those opposing the resolu-
tion. An amendment to the motion shall not be
in order, and it shall not be in order to move to
reconsider the vote by which the motion was
agreed to or disagreed to. If the motion to dis-
charge is agreed to or disagreed to, the motion
may not be made with respect to any other reso-
lution with respect to the same Presidential rec-
ommendation. When the committee has re-
printed, or has been discharged from further
consideration of a resolution, it shall at any
time thereafter be in order (even though a pre-
vious motion to the same effect has been dis-
agreed to) to move to proceed to the consider-
ation of the resolution. The motion shall be
highly privileged and shall not be debatable. An
amendment to the motion shall not be in order,
and it shall not be in order to move to recon-
sider the vote by which the motion was agreed
to or disagreed to.

(2) With the notices required by subsection
(c)(1) of this section and within three months
after filing the notice under subsection (e) of
this section, the Secretary shall furnish to the
committees—

(1) a clear explanation of the proposed use of
the land involved which led to the withdrawal;

(2) an inventory and evaluation of the cur-
rent natural resource uses and values of the
site and adjacent public and nonpublic land
and how it appears they will be affected by the
proposed use, including particularly aspects of
use that might cause degradation of the envi-
ronment, and also the economic impact of the
change in use on individuals, local commu-
nities, and the Nation;

(3) an identification of present users of the
land involved, and how they will be affected by
the proposed use;

(4) an analysis of the manner in which exist-
ing and potential resource uses are incompat-
ible with or in conflict with the proposed use,
together with a statement of the provisions to
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be made for continuation or termination of ex-
isting uses, including an economic analysis of
such continuation or termination;

(5) an analysis of the manner in which such
lands will be used in relation to the specific
requirements for the proposed use;

(6) a statement as to whether any suitable
alternative sites are available (including cost
estimates) for the proposed use or for uses
such a withdrawal would displace;

(7) a statement of the consultation which
has been or will be had with other Federal de-
partments and agencies, with regional, State,
and local government bodies, and with other
appropriate individuals and groups;

(8) a statement indicating the effect of the
proposed uses, if any, on State and local gov-
ernment interests and the regional economy;

(9) a statement of the expected length of
time needed for the withdrawal;

(10) the time and place of hearings and of
other public involvement concerning such
withdrawal;

(11) the place where the records on the with-
drawal can be examined by interested parties;
and

(12) a report prepared by a qualified mining
engineer, engineering geologist, or geologist
which shall include but not be limited to in-
formation on: general geology, known mineral
deposits, past and present mineral production,
mining claims, mineral leases, evaluation of
future mineral potential, present and poten-
tial market demands.

(d) Withdrawals aggregating less than five thou-
sand acres; procedure applicable

A withdrawal aggregating less than five thou-
sand acres may be made under this subsection
by the Secretary on his own motion or upon re-
quest by a department or an agency head—

(1) for such period of time as he deems desir-
able for a resource use; or
(2) for a period of not more than twenty
years for any other use, including but not lim-
ited to use for administrative sites, location of
facilities, and other proprietary purposes; or
(3) for a period of not more than five years
to preserve such tract for a specific use then
under consideration by the Congress.
(e) Emergency withdrawals; procedure applica-
ble; duration

When the Secretary determines, or when the
Committee on Natural Resources of the House of
Representatives or the Committee on Energy
and Natural Resources of the Senate notifies the
Secretary, that an emergency situation exists
and that extraordinary measures must be taken
to preserve values that would otherwise be lost,
the Secretary notwithstanding the provisions of
subsections (c)(1) and (d) of this section, shall
immediately make a withdrawal and file notice
of such emergency withdrawal with both of
those Committees. Such emergency withdrawal
shall be effective when made but shall last only
for a period not to exceed three years and may
not be extended except under the provisions of
subsection (¢)(1) or (d), whichever is applicable,
and (b)(1) of this section. The information re-
quired in subsection (c)(2) of this subsection
shall be furnished the committees within three
months after filing such notice.
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(f) Review of existing withdrawals and exten-
sions; procedure applicable to extensions;
duration

All withdrawals and extensions thereof,
whether made prior to or after October 21, 1976,
having a specific period shall be reviewed by the
Secretary toward the end of the withdrawal pe-
riod and may be extended or further extended
only upon compliance with the provisions of
subsection (c)(1) or (d) of this section, whichever
is applicable, and only if the Secretary deter-
mines that the purpose for which the withdrawal
was first made requires the extension, and then
only for a period no longer than the length of
the original withdrawal period. The Secretary
shall report on such review and extensions to
the Committee on Natural Resources of the
House of Representatives and the Committee on
Energy and Natural Resources of the Senate.

(g) Processing and adjudication of existing appli-
cations

All applications for withdrawal pending on Oc-
tober 21, 1976 shall be processed and adjudicated
to conclusion within fifteen years of October 21,
1976, in accordance with the provisions of this
section. The segregative effect of any applica-
tion not so processed shall terminate on that
date.

(h) Public hearing required for new withdrawals

All new withdrawals made by the Secretary
under this section (except an emergency with-
drawal made under subsection (e) of this sec-
tion) shall be promulgated after an opportunity
for a public hearing.

(i) Consent for withdrawal of lands under admin-
istration of department or agency other than
Department of the Interior

In the case of lands under the administration
of any department or agency other than the De-
partment of the Interior, the Secretary shall
make, modify, and revoke withdrawals only
with the consent of the head of the department
or agency concerned, except when the provisions
of subsection (e) of this section apply.

(j) Applicability of other Federal laws withdraw-
ing lands as limiting authority

The Secretary shall not make, modify, or re-
voke any withdrawal created by Act of Congress;
make a withdrawal which can be made only by
Act of Congress; modify or revoke any with-
drawal creating national monuments under the
Act of June 8, 1906 (34 Stat. 225; 16 U.S.C.
431-433); or modify, or revoke any withdrawal
which added lands to the National Wildlife Ref-
uge System prior to October 21, 1976, or which
thereafter adds lands to that System under the
terms of this Act. Nothing in this Act is in-
tended to modify or change any provision of the
Act of February 27, 1976 (90 Stat. 199; 16 U.S.C.
668dd(a)).

(k) Authorization of appropriations for process-
ing applications
There is hereby authorized to be appropriated
the sum of $10,000,000 for the purpose of process-
ing withdrawal applications pending on the ef-
fective date of this Act, to be available until ex-
pended.
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(1) Review of existing withdrawals in certain
States; procedure applicable for determina-
tion of future status of lands; authorization
of appropriations

(1) The Secretary shall, within fifteen years of

October 21, 1976, review withdrawals existing on

October 21, 1976, in the States of Arizona, Cali-

fornia, Colorado, Idaho, Montana, Nevada, New

Mexico, Oregon, Utah, Washington, and Wyo-

ming of (1) all Federal lands other than with-

drawals of the public lands administered by the

Bureau of Land Management and of lands which,

on October 21, 1976, were part of Indian reserva-

tions and other Indian holdings, the National

Forest System, the National Park System, the

National Wildlife Refuge System, other lands

administered by the Fish and Wildlife Service or

the Secretary through the Fish and Wildlife

Service, the National Wild and Scenic Rivers

System, and the National System of Trails; and

(2) all public lands administered by the Bureau

of Land Management and of lands in the Na-

tional Forest System (except those in wilderness
areas, and those areas formally identified as
primitive or natural areas or designated as na-
tional recreation areas) which closed the lands

to appropriation under the Mining Law of 1872

(17 Stat. 91, as amended; 30 U.S.C. 22 et seq.) or

to leasing under the Mineral Leasing Act of 1920

(41 Stat. 437, as amended; 30 U.S.C. 181 et seq.).

(2) In the review required by paragraph (1) of
this subsection, the Secretary shall determine
whether, and for how long, the continuation of
the existing withdrawal of the lands would be, in
his judgment, consistent with the statutory ob-
jectives of the programs for which the lands
were dedicated and of the other relevant pro-
grams. The Secretary shall report his recom-
mendations to the President, together with
statements of concurrence or nonconcurrence
submitted by the heads of the departments or
agencies which administer the lands. The Presi-
dent shall transmit this report to the President
of the Senate and the Speaker of the House of

Representatives, together with his recommenda-

tions for action by the Secretary, or for legisla-

tion. The Secretary may act to terminate with-
drawals other than those made by Act of the

Congress in accordance with the recommenda-

tions of the President unless before the end of

ninety days (not counting days on which the

Senate and the House of Representatives has ad-

journed for more than three consecutive days)

beginning on the day the report of the President
has been submitted to the Senate and the House

of Representatives the Congress has adopted a

concurrent resolution indicating otherwise. If

the committee to which a resolution has been
referred during the said ninety day period, has
not reported it at the end of thirty calendar
days after its referral, it shall be in order to ei-
ther discharge the committee from further con-
sideration of such resolution or to discharge the
committee from consideration of any other reso-
lution with respect to the Presidential recom-
mendation. A motion to discharge may be made
only by an individual favoring the resolution,
shall be highly privileged (except that it may
not be made after the committee has reported
such a resolution), and debate thereon shall be
limited to not more than one hour, to be divided
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equally between those favoring and those oppos-
ing the resolution. An amendment to the motion
shall not be in order, and it shall not be in order
to move to reconsider the vote by which the mo-
tion was agreed to or disagreed to. If the motion
to discharge is agreed to or disagreed to, the
motion may not be made with respect to any
other resolution with respect to the same Presi-
dential recommendation. When the committee
has reprinted, or has been discharged from fur-
ther consideration of a resolution, it shall at
any time thereafter be in order (even though a
previous motion to the same effect has been dis-
agreed to) to move to proceed to the consider-
ation of the resolution. The motion shall be
highly privileged and shall not be debatable. An
amendment to the motion shall not be in order,
and it shall not be in order to move to recon-
sider the vote by which the motion was agreed
to or disagreed to.

(3) There are hereby authorized to be appro-
priated not more than $10,000,000 for the purpose
of paragraph (1) of this subsection to be avail-
able until expended to the Secretary and to the
heads of other departments and agencies which
will be involved.

(Pub. L. 94-579, title II, §204, Oct. 21, 1976, 90
Stat. 2751; Pub. L. 103-437, §16(d)(1), Nov. 2, 1994,
108 Stat. 4594.)

REFERENCES IN TEXT

On and after the effective date of this Act, referred to
in subsecs. (a) and (k), probably means on and after the
date of enactment of Pub. L. 94-579, which was approved
Oct. 21, 1976.

Act of June 8, 1906, referred to in subsec. (j), is act
June 8, 1906, ch. 3060, 34 Stat. 225, popularly known as
the Antiquities Act of 1906, which is classified generally
to sections 431, 432, and 433 of Title 16, Conservation.
For complete classification of this Act to the Code, see
Short Title note set out under section 431 of Title 16
and Tables.

Act of February 27, 1976 (90 Stat. 199; 16 U.S.C.
668dd(a)), referred to in subsec. (j), is Pub. L. 94-223,
Feb. 27, 1976, 90 Stat. 199, which amended section 668dd
of Title 16. For complete classification of this Act to
the Code, see Tables.

This Act, referred to in subsec. (j), is Pub. L. 94-579,
Oct. 21, 1976, 90 Stat. 2743, as amended, known as the
Federal Land Policy and Management Act of 1976. For
complete classification of this Act to the Code, see
Tables.

The Mining Law of 1872 (17 Stat. 91, as amended; 30
U.S.C. 22 et seq.), referred to in subsec. (I)(1), is act May
10, 1972, ch. 152, 17 Stat. 91, as amended. That act was
incorporated into the Revised Statutes as R.S. §§2319 to
2328, 2331, 2333 to 2337, and 2344, which are classified to
sections 22 to 24, 26 to 28, 29, 30, 33 to 35, 37, 39 to 42, and
47 of Title 30, Mineral Lands and Mining. For complete
classification of R.S. §§2319 to 2328, 2331, 2333 to 2337,
and 2344 to the Code, see Tables.

The Mineral Leasing Act of 1920 (41 Stat. 437, as
amended; 30 U.S.C. 181 et seq.), referred to in subsec.
(D)(1), is act Feb. 25, 1920, ch. 85, 41 Stat. 437, as amend-
ed, known as the Mineral Leasing Act, which is classi-
fied generally to chapter 3A (§181 et seq.) of Title 30.
For complete classification of this Act to the Code, see
Short Title note set out under section 181 of Title 30
and Tables.

AMENDMENTS

1994—Subsec. (e). Pub. L. 103-437, §16(d)(1)(A), sub-
stituted ‘‘Committee on Natural Resources of the
House of Representatives or the Committee on Energy
and Natural Resources of the Senate’ for ‘“Committee
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on Interior and Insular Affairs of either the House of
Representatives or the Senate” and ‘“‘both of those
Committees” for ‘‘the Committees on Interior and In-
sular Affairs of the Senate and the House of Represent-
atives”.

Subsec. (f). Pub. L. 103437, §16(d)(1)(B), substituted
“Committee on Natural Resources of the House of Rep-
resentatives and the Committee on Energy and Natural
Resources of the Senate’” for ‘‘Committees on Interior
and Insular Affairs of the House of Representatives and
the Senate’.

§1715. Acquisitions of public lands and access
over non-Federal lands to National Forest
System units

(a) Authorization and limitations on authority of
Secretary of the Interior and Secretary of
Agriculture

Notwithstanding any other provisions of law,
the Secretary, with respect to the public lands
and the Secretary of Agriculture, with respect
to the acquisition of access over non-Federal
lands to units of the National Forest System,
are authorized to acquire pursuant to this Act
by purchase, exchange, donation, or eminent do-
main, lands or interests therein: Provided, That
with respect to the public lands, the Secretary
may exercise the power of eminent domain only
if necessary to secure access to public lands, and
then only if the lands so acquired are confined
to as narrow a corridor as is necessary to serve
such purpose. Nothing in this subsection shall be
construed as expanding or limiting the author-
ity of the Secretary of Agriculture to acquire
land by eminent domain within the boundaries
of units of the National Forest System.

(b) Conformity to departmental policies and
land-use plan of acquisitions

Acquisitions pursuant to this section shall be
consistent with the mission of the department
involved and with applicable departmental land-
use plans.

(c) Status of lands and interests in lands upon
acquisition by Secretary of the Interior;
transfers to Secretary of Agriculture of lands
and interests in lands acquired within Na-
tional Forest System boundaries

Except as provided in subsection (e) of this
section, lands and interests in lands acquired by
the Secretary pursuant to this section or section
1716 of this title shall, upon acceptance of title,
become public lands, and, for the administration
of public land laws not repealed by this Act,
shall remain public lands. If such acquired lands
or interests in lands are located within the exte-
rior boundaries of a grazing district established
pursuant to section 315 of this title, they shall
become a part of that district. Lands and inter-
ests in lands acquired pursuant to this section
which are within boundaries of the National
Forest System may be transferred to the Sec-
retary of Agriculture and shall then become Na-
tional Forest System lands and subject to all
the laws, rules, and regulations applicable there-
to.

(d) Status of lands and interests in lands upon
acquisition by Secretary of Agriculture

Lands and interests in lands acquired by the

Secretary of Agriculture pursuant to this sec-
tion shall, upon acceptance of title, become Na-
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tional Forest System lands subject to all the
laws, rules, and regulations applicable thereto.

(e) Status and administration of lands acquired
in exchange for lands revested in or recon-
veyed to United States

Lands acquired by the Secretary pursuant to
this section or section 1716 of this title in ex-
change for lands which were revested in the
United States pursuant to the provisions of the
Act of June 9, 1916 (39 Stat. 218) or reconveyed to
the United States pursuant to the provisions of
the Act of February 26, 1919 (40 Stat. 1179), shall
be considered for all purposes to have the same
status as, and shall be administered in accord-
ance with the same provisions of law applicable
to, the revested or reconveyed lands exchanged
for the lands acquired by the Secretary.

(Pub. L. 94-579, title II, §205, Oct. 21, 1976, 90
Stat. 2755; Pub. L. 99-632, §5, Nov. 7, 1986, 100
Stat. 3521.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (a) and (c), is Pub. L.
94-579, Oct. 21, 1976, 90 Stat. 2743, as amended, known as
the Federal Land Policy and Management Act of 1976.
For complete classification of this Act to the Code, see
Tables.

Act of June 9, 1916, referred to in subsec. (e), is not
classified to the Code.

Act of February 26, 1919, referred to in subsec. (e), is
act Feb. 26, 1919, ch. 47, 40 Stat. 1179, which is not clas-
sified to the Code.

AMENDMENTS

1986—Subsec. (¢). Pub. L. 99-632, §5(1), inserted excep-
tion relating to subsec. (e).
Subsec. (e). Pub. L. 99-632, §5(2), added subsec. (e).

§1716. Exchanges of public lands or interests
therein within the National Forest System

(a) Authorization and limitations on authority of
Secretary of the Interior and Secretary of

Agriculture

A tract of public land or interests therein may
be disposed of by exchange by the Secretary
under this Act and a tract of land or interests
therein within the National Forest System may
be disposed of by exchange by the Secretary of
Agriculture under applicable law where the Sec-
retary concerned determines that the public in-
terest will be well served by making that ex-
change: Provided, That when considering public
interest the Secretary concerned shall give full
consideration to better Federal land manage-
ment and the needs of State and local people, in-
cluding needs for lands for the economy, com-
munity expansion, recreation areas, food, fiber,
minerals, and fish and wildlife and the Secretary
concerned finds that the values and the objec-
tives which Federal lands or interests to be con-
veyed may serve if retained in Federal owner-
ship are not more than the values of the non-
Federal lands or interests and the public objec-
tives they could serve if acquired.

(b) Implementation requirements; cash equali-
zation waiver

In exercising the exchange authority granted
by subsection (a) of this section or by section
1715(a) of this title, the Secretary concerned
may accept title to any non-Federal land or in-
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REPEAL OF WITHDRAWAL LAWS

Effective Sec. 704. (a) Effective on and after the date of approval of this

date. Act, the implied authority of the President to make withdrawals and
reservations resulting from acquiescence of the Congress (U.S. v. Mid-
west O1l Co., 236 U.S. 459) and the following statutes and parts of
statutes are repealed:

Statute at
Act of Chapter Section Large 43 U.8. Code
Oct. 2,188 __ . ... 1069. ..o 25:527 ... ____ 662,

Only the following pomon under the section headed U.8. Geological Survey: The last sentence of the
pamgrfaph relating 10 investigation of irrigable lands in the arid region, including the proviso at the end
thereo!

________ lGUSC 471.
33 .8.C. e81.

t.h—“and the Secretary of
.- 68784,
-~ 4l6.

h

Apr. 16, 1906__._ 561,

Only the words draw from pubhc entry any lands needed for townsn‘,e purposes and also after

the word “‘case”, the word ‘“‘and”.

June 27, 1906 .. 3569 . e 341520 561.

Only the words “withdraw and”.
Mar, 15, 1910.
June 25 1910 e 4210

All except the second and third provisos.
June 25, 1910_.. . _ 43
Mar. 12, 1914 - 37 1 975b.
Only that portion which authorizes the President to withdraw, loeate and dispose of lands for
townsites.
Oct. 5, 1914 ) . - 727 ......... 569(a).
JuneD 1916.. meemeeao- 3912
Under “(Jass One.
Dec. 29, 1916___
June 7, 1924 __ .C. 471,
Aug. 19, 1935_._ 8.C. 277c.
In “Sec. 4
Mar.3, 1927 _ e 299 4 : .8.C. 398d.
Only the proviso thereof.
May 24, 1928 . 214,
Dec. 21, 1928_

First sentence only.
June 186, 1934
The proviso only.
May 1, 1936. .
May 31, 1938 _- 304

July 20, 1939 - 8.C. 471
May 28, 1940 e 220 h 12 .8.C. 552a.

- ““Sec. 40(a)" ... 48:977__.
- 49: 1250

. 220a.

All exce he second provmo
Apr. 11,1956, oo 208 oo 8 70110 620g.
. ()nly the words “‘and to withdraw public lands lrom entry or other dlspositwn under the public land
aw!
Aug. 10 U956 oo man Chapter 949__. 9772___________ TOA:588 .. __ xo U,S.C. 4472,
Aug. 18, 1952 oo oooee P.L.87-590._._ 4. ___..______ 76:389..._.____ Bc
Only the words ‘‘and to withdraw public lands’ from entry or other dxsposnlou under the public land
law:

(b) The second sentence of the Act of March 6, 1946 (60 Stat. 36;
43USC617h. 43 U.S.C. 617(h)), is amended by deleting “Thereafter, at the direc.
tion of the Secretary of the Interior, such lands” and by substituting
therefor the following: “Lands found to be practicable of irrigation
and reclamation by irrigation works and withdrawn under the .Act
of March 6, 1946 (43 U.S.C. 617(h))”.

REPEAL OF LAW RELATING TO ADMINISTRATION OF PUBLIC LANDS

Effective Skc. 705. (a) Effective on and after the date of approval of this
date. Act, the following statutes or parts of statutes are repealed:
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43 USC 1701 (b) Nothing in section 706 (a),except as it pertains to rights-of-way,

note. may be construed as affecting the authority of the Secretary of Agri-
culture under the Act of June 4, 1897 (30 Stat. 35, as amended, 16
U.S.C. 551); the Act of July 22, 1937 (50 Stat. 525, as amended, 7
U.S.C. 1010-1212) ; or the Act of September 3, 1954 (68 Stat. 1146.
43 U.8.C. 931c). '

SEVERABILITY
43 USC 1701 Sgc. 707. If any provision of this Act or the application thereof is
note. held invalid, the remainder of the Act and the application thereof

shall not be affected thereby.
Approved October 21, 1976.
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