
AMERICAN ARBITRATION ASSOCIATION
COMMERCIAL ARBITRATION

CITIZEN POTAWATOMI NATION, )
a federally recognized Indian Tribe, )

)
Claimant, ) AAA Case No. 01-15-0003-3452

)
v. )

)
THE STATE OF OKLAHOMA, )

)
Respondent. )

DEMAND FOR ARBITRATION BY CITIZEN POTAWATOMI NATION

The Citizen Potawatomi Nation (“Nation” or “Claimant”), a federally-recognized

Indian tribal government, hereby demands arbitration of a dispute between the Nation

and the State of Oklahoma (“Oklahoma” or “Respondent”). The Nation seeks:

(1) determination by an arbitrator under AAA Rule R-7 of the arbitrator’s own

jurisdiction and the scope of the parties’ arbitration agreement, which is part of the

Dispute Resolution procedures within a Tribal-State Gaming Compact that the Nation

claims to provide the exclusive means by which Oklahoma may enforce obligations set

forth in the Compact;

(2) determination by an arbitrator of whether the Dispute Resolution (including

arbitration) procedures of the Compact are the exclusive means by which Oklahoma

may seek to enforce against the Nation’s Compact facilities the Nation’s duties imposed

to comply with state laws governing sales and service of alcoholic beverages, as

imposed by Compact Part 4(I);

(3) emergency relief, if necessary, to prevent Oklahoma from revoking the

Nation’s alcoholic beverage licenses and permits in the affected Compact facilities

pending the arbitrator’s determination of the merits of this controversy; and
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(4) an order enjoining Oklahoma and its instrumentalities from further violating

the Dispute Resolution procedures of the Compact by its unilateral prosecutions in its

own tribunals against the Nation’s Compact facilities to revoke their licenses and

permits to serve and sell alcoholic beverages, in disregard of those Compact

procedures.

In support hereof, the Nation shows:

1. The arbitration agreement is Exhibit “A,” and is contained in Part 12 of a

Tribal Gaming Compact attached hereto as Exhibit “B.” The Compact’s origin is

described in the “Factual Background” section below.

2. The names of the parties to the Compact are set forth in the caption.

3. The relevant contact information for the Nation (Claimant) is in the

signature block. Pursuant to the terms of the Compact (Part 14), the relevant contact

information for Oklahoma (Respondent) is:

The Honorable Mary Fallin, Office of the Governor
c/o Steven K. Mullins, General Counsel
Office of the Governor
Oklahoma State Capitol
2300 N. Lincoln Blvd., Room 212
Oklahoma City, OK 73105
405-521-2342
Steve.Mullins@gov.ok.gov

E. Scott Pruitt, Oklahoma Attorney General
Oklahoma Attorney General’s Office
313 NE 21st Street
Oklahoma City, OK 73105
P: 405-521-3921
F: 405-521-6246
scott.pruitt@oag.ok.gov

Chair, State-Tribal Relations Committee
Attn: Rep. Paul Wesselhoft (or successor)
Oklahoma House of Representatives
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2300 N. Lincoln Blvd.
Oklahoma City, OK 73105
P: 405-557-7343
paulwesselhoft@okhouse.gov

4. The Nation seeks only nonmonetary relief, as set forth below. Since the

Nation seeks nonmonetary relief, the administrative Standard Fee for the Initial Filing

Fee is $3,250.00. The administrative fee accompanies this Demand for Arbitration,

pursuant to R-4(a), AAA’s Commercial Rules for Arbitration.

5. The Nation requests that the arbitration be conducted in Oklahoma City,

Oklahoma. This is the capitol of Oklahoma where its Governor and relevant

administrative agencies are headquartered.

6. In compliance with the terms of Part 12 of the Compact, the Nation

certifies that this demand for arbitration is warranted, made in good faith, and not for

any improper purpose. The parties have completed the requirement to meet and confer

to attempt to resolve their dispute amicably and voluntarily, pursuant to Part 12, ¶1 of

the Compact, without success.

FACTUAL BACKGROUND

1. The Nation is a federally recognized, sovereign Indian tribe. 74 Fed.Reg.

40218-19. The Nation is recognized by 40 plus treaties, including the Treaty with the

Potawatomi, 1867, 15 Stat. 531, as a sovereign under the protection of the laws,

jurisdiction and government of the United States. The Nation has a tribal government

and tribal territory located in central Oklahoma. The Nation maintains its capital

complex near Shawnee, Oklahoma.

2. The Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2710(d)(3),

authorizes any State and any Indian Tribe to enter into a Tribal-State compact
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governing certain gaming activities (as defined in the IGRA) on the Indian lands of the

Indian tribe, subject to approval by the Secretary of the Interior. In 2004, Oklahoma

extended a unilateral offer to all tribes within Oklahoma to enter such a compact, which

contained non-negotiable terms and provisions drafted solely by representatives of the

State of Oklahoma. Okla. Stat. tit., 3A § 281 (promulgating Model Tribal Gaming

Compact). The Nation accepted Oklahoma’s offered terms on November 30, 2004, and

formed the Citizen Potawatomi Nation Tribal Gaming Compact with Oklahoma

(“Compact”). The Secretary of the Interior approved the Compact on January 28 2005,

70 Fed. Reg. 6903 (Feb. 9, 2005). The Compact was entered into in accordance with

the requirements of the IGRA, 25 U.S.C. §§ 2701-2721 and accompanying regulations,

25 C.F.R. Parts 501-599, which were enacted and adopted to promote federally

protected tribal interests.

3. The IGRA divides gaming activity into three classes. Class I gaming is

defined as “social games solely for prizes of minimal value or traditional forms of Indian

gaming . . . in connection with tribal ceremonies or celebrations.” 25 U.S.C. § 2703(6).

Regulation of Class I gaming is within the exclusive jurisdiction of the tribe. Id. §

2710(a)(1). Class II gaming includes the game of bingo and card games “explicitly

authorized by the laws of the State” or not prohibited but subject to State laws and

regulations regarding hours and periods of operation of such card games. Id. §

2703(7)(A). The tribe has jurisdiction over Class II gaming if it complies with certain

governance regulations of the IGRA. Class III is defined as all forms of gaming not in

Class I or Class II. Id. § 2703(8). Class III gaming must be authorized by a tribal
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ordinance, located in a State that permits such gaming, and conducted in conformance

with a Tribal-State gaming compact. Id. § 2710(d)(1).

4. The Compact covers all of the Nation’s facilities where a covered game,

as defined in the Compact, is conducted. The Compact defines “facility” as “any

building of the tribe in which the covered games authorized by this Compact are

conducted by the enterprise, located on Indian lands as defined by IGRA.” (Compact,

Part 3, ¶14). The covered games are Class III games under the IGRA, and are defined

in the Oklahoma State-Tribal Gaming Act, 3A Okla.Stat. § 269. The Nation currently

has two facilities containing Class III games (“Compact facilities”): its Firelake Grand

Casino, and its Firelake Entertainment Center. The Nation’s Compact facilities are

located on federal trust lands held for the benefit of the Nation.

Compact Dispute Resolution Procedures

5. Under the Compact, all communications between the parties with respect

to either party’s compliance with its obligations under the Compact are required to be

made by specified agencies, i.e., the “State Compliance Agency” for Oklahoma, and the

“Tribal Compliance Agency” for the Nation. See Compact, Part 3, definitions in (25) and

(26), and Parts 7 and 8, delineating the roles of the Tribal Compliance Agency and the

State Compliance Agency, respectively, in monitoring compliance and raising

enforcement issues with the other party. Part 7(C) provides: “The [State Compliance

Agency (SCA)] . . . shall disclose to the [Tribal Compliance Agency (TCA)] any

concerns, suspected activities, or pending matters reasonably believed to possibly

constitute violations of this Compact by any person, organization or entity, if such

disclosure will not compromise the interest sought to be protected.”
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6. Part 12 of the Compact provides unambiguous Dispute Resolution

procedures in the event of a dispute. The preamble to Part 12 reads, in its entirety,

In the event that either party to this Compact believes that the other party
has failed to comply with any requirement of this Compact, or in the event
of any dispute hereunder, including, but not limited to, a dispute over the
proper interpretation of the terms and conditions of this Compact, the
following procedures may be invoked.

Any violation of any term of the Compact or disagreement about the scope or

interpretation of the Compact engages Part 12.

7. Part 12 is divided into three numbered subdivisions, the provisions of

which provide (in summary):

Paragraph 1 – the parties agree to meet and attempt to “resolve all disputes

amicably and voluntarily whenever possible;”

Paragraph 2 – the parties agree that should they fail to reach an amicable

resolution of the dispute, “either party may refer a dispute arising under this Compact to

arbitration under the rules of the American Arbitration Association (AAA);” and

Paragraph 3 – the parties agree that following arbitration either party may “bring

an action against the other in a federal district court for the de novo review of any

arbitration award under [Part 2] of this Part.”

Finally, each party consented to a waiver of sovereign immunity for the purpose

of arbitrating disputes and for federal court de novo review of the arbitration award

under the Compact.

8. The parties agreed their arbitration would proceed “under the rules of the

American Arbitration Association (AAA), ….” AAA Commercial Arbitration Rule R-7(a)

provides:

R-7. Jurisdiction
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(a) The arbitrator shall have the power to rule on his or her own
jurisdiction, including any objections with respect to the existence, scope,
or validity of the arbitration agreement or to the arbitrability of any claim or
counterclaim.

At the time the parties entered into the Compact, AAA Commercial Rule R-7 (2003 ed.)

similarly provided:

(a) The arbitrator shall have the power to rule on his or her own
jurisdiction, including any objections with respect to the existence, scope
or validity of the arbitration agreement.

Additionally, the current Rule R-8 (2013 ed.) grants an arbitrator the authority to

interpret and apply the AAA rules “insofar as they relate to the arbitrator’s powers and

duties.”

Compact Provisions Regulating Sale and Service of Alcoholic Beverages

9. The Compact expressly covers a Compact facility’s duties with respect to

sale and service of alcoholic beverages. Part 5(I) states: “The sale and service of

alcoholic beverages in a facility shall be in compliance with state, federal and tribal law

in regard to the licensing and sale of such beverages.”

Oklahoma Tax Commission Proceedings Against the Nation’s Compact
Facilities

10. On May 28, 2014, the Oklahoma Tax Commission’s (“OTC”) Compliance

Division filed an administrative complaint against the Nation seeking to revoke the

Nation’s low-point beer and mixed beverage permits (hereafter “alcoholic beverage

permits”) and related sales tax permits for all of the Nation’s tribal enterprises, without

distinction between those covered by the Compact and those not covered by the

Compact. On December 15, 2015, an Administrative Law Judge (“ALJ”) for the OTC

issued an Order granting the Nation’s Motion to Stay the Administrative Proceedings

Pending Arbitration.
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11. The Nation objected to the proceedings, arguing that the Dispute

Resolution procedures of the Compact are the exclusively designated means by which

Oklahoma may enforce a Compact facility’s obligations imposed by the Compact,

including obligations to comply with Oklahoma’s laws relating to licensing and sale of

alcoholic beverages. Compact, Part 4(I). The Nation also contended that the OTC

lacks administrative jurisdiction over the Nation, which is a sovereign nation. The ALJ

determined over the Nation’s objection that the OTC had jurisdiction over the parties

and subject matter of the proceedings. However, the ALJ found that the complaint filed

by the OTC “necessarily implicates a condition under the Compact” because of the

specific violation alleged by the OTC, and granted a stay of the administrative

proceedings. The OTC certified the decision for interlocutory review by the

Commission, and on April 14, 2015, the OTC issued an Order reversing the stay and

recommencing administrative proceedings against all of the Nation’s enterprises

including its Compact facilities.

Alcoholic Beverage Laws Enforcement Commission Proceedings Against a
Compact Facility

12. On November 11, 2012, the Alcoholic Beverage Laws Enforcement

Commission (“ABLE”) issued a citation to the Nation asserting that the Nation’s Firelake

Grand Casino had violated alcoholic beverage laws by serving and selling such

beverages on Sundays, a restricted day in Pottawatomie County. The Nation objected

to ABLE exercising jurisdiction over the Firelake Grand Casino, a Compact facility,

arguing that only Compact dispute resolution procedures are available and that

Oklahoma was violating those procedures through the ABLE proceedings. (The Nation

also contended that the Compact’s intent is to allow all Compact facilities of all tribes to
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sell on the same terms, a position endorsed by former Governor Brad Henry who

negotiated the Compact on behalf of Oklahoma and whose affidavit was tendered in

support.) After conducting a hearing, on September 4, 2014, an Administrative Law

Judge (“ALJ”) for the ABLE Commission issued his Recommendation, including

Findings of Fact and Conclusions of Law. The ALJ rejected the Nation’s contentions,

including its contention that the arbitration and other Dispute Resolution procedures of

the Compact exclusively govern as to Oklahoma enforcement proceedings against the

Firelake Grand Casino. On March 11, 2015, the ABLE Commission issued an Order

adopting the ALJ’s Findings of Fact, Conclusions of Law, and Recommendation. On

April 8, 2015, the Nation filed an appeal to district court (in Pottawatomie County)

pursuant to the Administrative Procedure Act, the only procedural remedy provided by

Oklahoma law.

The Nation’s Invocation of Compact Dispute Resolution Procedures and
the Parties’ Impasse

13. On October 24, 2014, the Nation gave notice to Oklahoma pursuant to

Part 12 of the Compact to demand a meeting to confer regarding the Nation’s

contention that Oklahoma is violating the Compact by its administrative enforcement

efforts against the Nation’s Compact facilities in disregard for the Dispute Resolution

procedures, including arbitration, provided by the Compact. Oklahoma objected to the

sufficiency of the notice under the Compact. Rather than quarrel over the question, the

Nation gave additional notice to Oklahoma under the Compact. On December 4, 2014,

pursuant to Part 12 and Part 14 of the Compact, the Nation sent a notice of the

Compact dispute to Governor Mary Fallin, Attorney General Scott Pruitt, and
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Representative Paul Wesselhoft, Chair of the State-Tribal Relations Committee. A

meeting between the Nation and Oklahoma took place on January 7, 2015.

14. At the January 7, 2015 meeting, without first seeking the Nation’s consent,

Oklahoma’s representatives placed video cameras in their designated meeting room to

record the contents of the meeting. The Nation protested that this conduct did not

reflect an effort to engage in open, candid and good faith discussions to resolve the

parties’ disputes, but the Nation acquiesced upon insistence by Oklahoma’s lead

representative, the Oklahoma Governor’s General Counsel, Steve Mullins. At the

meeting, Mr. Mullins, on behalf of Oklahoma, disagreed with the Nation’s contention that

Oklahoma was violating the Compact Dispute Resolution procedures by its

administrative enforcement efforts against the Nation’s Compact facilities, and the

parties reached an impasse, with Oklahoma’s representative entreating the Nation’s

representative to forego arbitration in favor of immediate federal judicial resolution of the

parties’ controversy.

CLAIMS FOR RELIEF

1. Oklahoma is, through its instrumentalities, violating the Compact Dispute

Resolution procedures, including arbitration procedures designated by the Compact, as

the exclusive method by which a party may raise an issue of noncompliance by the

other side concerning Compact obligations, or enforce such Compact obligations, as

delineated above. Compact Parts 7, 8, and 12.
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2. Oklahoma has violated the Compact Dispute Resolution procedures in two

ways:

First, Oklahoma has usurped authority to determine the scope and

applicability of the Compact’s Dispute Resolution procedures. The AAA Rules

upon which the parties agreed do not delegate that decision to one of the parties,

but to an arbitrator, under R-7, quoted above.

Second, Oklahoma has, pursuant to its own, unilateral and unauthorized

decision that the Compact Dispute procedures (including arbitration) do not

apply, unlawfully proceeded in violation of those procedures.

3. The Nation seeks an order declaring that only an arbitrator may resolve

the parties’ dispute over the applicability and exclusivity of the Dispute Resolution

procedures and the method by which the parties may raise compliance issues under the

Compact.

4. If the arbitrator agrees with the Nation’s position on such issue, the Nation

seeks an order by the arbitrator enjoining Oklahoma from further prosecuting the

Nation’s Compact facilities to threaten their licenses and permits to serve and sell

alcoholic beverages, in disregard for the exclusive Compact procedures governing such

obligations of the Compact facilities.

The Nation may additionally seek other relief as circumstances require, including

emergency relief in the event Oklahoma persists in threatening revocation of the

Nation’s Compact facilities’ state licenses to serve and sell alcoholic beverages during

the pendency of this proceeding, which would inflict irreparable harm on the Nation.





EXHIBIT A

Arbitration Agreement







EXHIBIT B
















































































































