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CORPORATE DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1, Intervenors-
Defendants-Appellees Grand Canyon Trust, National Parks Conservation
Association, Center for Biological Diversity, and Sierra Club are nonprofit
conservation organizations that have no parent corporations, subsidiaries, or
affiliates that have issued shares to the public. The Havasupai Tribe is a federally
recognized Indian tribe that likewise has no parent corporations, subsidiaries, or

affiliates that have issued shares to the public.
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INTRODUCTION

In 2007, a spike in uranium prices set off a rush to stake mining claims
around one of the most remote and scenic landscapes in the world: the Grand
Canyon. The uranium boom threatened to unleash hundreds of exploration drilling
projects, dozens of operating mines, relentless truck traffic, and, potentially,
radioactive contamination of aquifers used for drinking water.

Responding to public outcry, the Secretary of the Interior (“Secretary”) on
January 21, 2012, issued a land-withdrawal order under the Federal Land Policy
and Management Act (“FLPMA”) that put a twenty-year hold on new mining
claims and most uranium-mining activities on about one million acres of public
lands surrounding Grand Canyon National Park. The Secretary made this
withdrawal after more than two years of analysis with help from more than a dozen
federal, state, and local agencies; after completing formal consultation with seven
area American Indian tribes; after considering and responding to hundreds of
thousands of public comments; after studying how decades of uranium mining has
already scarred the Grand Canyon and surrounding area; and after completing an
Environmental Impact Statement (“EI1S”) under the National Environmental Policy
Act (“NEPA”) supported by a nearly hundred-thousand-page administrative record.

Appellants sued, claiming the record did not support the Secretary’s

decision, that a mishmash of law and policies imposed requirements the Secretary
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did not follow, and that constitutional infirmities in FLPMA deprived the Secretary
of authority to make the withdrawal. The district court disagreed, dismissing some
claims and granting summary judgment to the federal defendants and intervenors
on the rest.

On appeal, Appellants: again argue that an easily severable legislative veto
requires elimination of the Secretary’s authority to make any withdrawal over
5,000 acres; invent constraints to limit the Secretary’s considerable discretion to
make withdrawals; and nitpick Interior’s studied analysis and conclusions using
rhetoric divorced from fact and law. All Appellants’ arguments lack merit. The
district court’s decision holding that the Secretary had ample basis “to err on the
side of caution in protecting a national treasure — [the] Grand Canyon” should be

affirmed. AEMA-ER 45!

! We use the following abbreviations to refer to prior filings referenced herein:

AEMA (Opening Brief of American Exploration & Mining Ass’n (Apr. 10, 2015));
AEMA-ER (AEMA'’s Excerpts of Record);

DOI (Response Brief of Federal Defendants-Appellees (Aug. 19, 2015));
DOI-SER (Federal Defendants-Appellees Supplemental Excerpts of Record);
NMA (Opening Brief of National Mining Association (Apr. 10, 2015));

NMA-ER (NMA'’s Excerpts of Record);

Metamin (Opening Brief of Metamin Enterprises USA, Inc. et al. (Apr. 10, 2015));
Metamin-ER (Metamin’s Excerpts of Record);

Trust-SER (the Trust’s Supplemental Excerpts of Record, filed herewith);

Utah (Brief of the States Utah, Arizona et al., Amicus Curiae (Apr. 17, 2015)); and
Yount (Appellant’s Informal Brief of Gregory Yount (Apr. 10, 2015)).

2
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STATEMENT OF JURISDICTION
Intervenors-Defendants-Appellees Grand Canyon Trust et al. (“the Trust”)
adopt Defendants-Appellees Department of the Interior’s (“Interior’s”)
jurisdictional statement. DOI 1.
ISSUES PRESENTED
The Trust adopts Interior’s “Issues Presented.” DOI 1-2.
STATEMENT OF FACTS

l. THE GRAND CANYON

The Grand Canyon is one of the world’s greatest natural wonders. DOI-
SER 276. The mile-deep, 277 mile-long canyon is protected as a national park and
surrounded by millions of acres of extraordinary public lands, ranging from vibrant
desert landscapes to towering ponderosa pine forests. DOI-SER 166, 178, 180.
Lush groundwater-fed springs dot the area, supporting a diversity of species up to
500 times greater than the surrounding, more arid, lands. DOI-SER 296.

The region is also the ancestral homelands of numerous American Indian
tribes. Metamin-ER 126; DOI-SER 194-202, 237. The Havasupai Tribe, for
example, has lived within the Grand Canyon for millennia and its history, culture,
and spiritual identity are intimately and inextricably connected to the region and its

abundant resources. AEMA-ER 270; Trust-SER 203.
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These natural, tribal, and cultural resources create a recreational mecca that
welcomes nearly five million visitors a year, making tourism a leading economic
driver in the area. DOI-SER 209-16, 249, 271-77.

1.  URANIUM MINING THREATENS THE GRAND CANYON
REGION.

Uranium mining in and around the Grand Canyon began during the 1940s
and 1950s Cold War uranium boom and continued until the market fell in the late
1980s. DOI-SER 8, 169. That mining left behind a legacy of radioactive
contamination that continues to threaten the region’s public health, ecosystems,
tribal interests, and recreational opportunities. Drainage from the abandoned
Orphan Mine on the Grand Canyon’s South Rim, for example, has contaminated
the principal regional aquifer — the Redwall-Muav, or “R-aquifer.” Metamin-ER
137; AEMA-ER 292-93. Measured uranium concentrations for R-aquifer
discharge at nearby Horn Creek are as high as 400 micrograms/liter, over 13 times
the Environmental Protection Agency (“EPA”) drinking-water standard. DOI-SER
86, 89; Metamin-ER 143, 147. As a result, the National Park Service warns hikers
not to drink from Horn Creek “unless death by thirst is the only other option.”
Trust-SER 187; see also Trust-SER 84-85. Mining has also contaminated surface
water. A 1984 flash flood “washed tons of high-grade uranium ore [from uranium
mines] down Kanab Creek and into the [Park].” Trust-SER 84; see also DOI-SER

40, 41-43, 45.
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Future uranium mining threatens additional contamination, groundwater
depletion, and transformation of some of the region’s wild landscapes into
industrial zones with webs of power lines, mine facilities, and roads traversed by
trucks loaded with uranium ore. See, e.g., AEMA-ER 281-82, 290-92, 301-22.
Such development would: destroy or degrade habitat and sensitive areas; pollute
the environment; disproportionately affect American Indian resources and values;
and threaten the singular natural beauty and solitude of the Grand Canyon region.
DOI-SER 306-10, 326-50.

i. THE WITHDRAWAL

A.  The Secretary’s Proposal

In 2007, a spike in global uranium prices drove a rush to stake uranium
mining claims on public lands around the Grand Canyon. Metamin-ER 111. By
2009, over 10,000 individual mining claims had been filed in the area. AEMA-ER
167. The Bureau of Land Management (“BLM?”) later predicted that unless mining
was checked, “approximately 728 uranium exploration projects, 30 uranium mines,
317,505 ore haul trips, and 22.4 miles of new roads and power lines with
approximately 1,321 acres of disturbed landscape” would occur in the Grand
Canyon region over 20 years. DOI-SER 315.

In response to the uranium boom, U.S. Representative Raul Grijalva in 2008

introduced the Grand Canyon Watersheds Protection Act, a bill to permanently
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close to new mining claims over one million acres of public lands surrounding the
Grand Canyon. AEMA-ER 167; Metamin ER-111. This and other public outcry
prompted the Secretary on July 21, 2009, to temporarily close to new mining
claims essentially the same area identified by Rep. Grijalva and to begin the
process of adopting a 20-year withdrawal. 74 Fed. Reg. 35,887 (July 21, 2009),
AEMA-ER 216; see also id. 167 (discussing legislation as background for
proposed withdrawal); Trust-SER 62-63 (governor of Arizona requesting
emergency withdrawal). The proposed withdrawal covered three parcels: a
550,000-acre North Parcel, 322,000-acre East Parcel, and 134,500-acre South
Parcel. DOI-SER 110, 155 (map).

B.  Drafting the EIS

Because the proposed withdrawal was a “major Federal action[]” that could
“significantly affect[] the quality of the human environment,” 42 U.S.C.
8 4332(2)(C), BLM set about preparing an EIS as required by NEPA. BLM spent
the next two-plus years analyzing the proposed withdrawal’s effects. It worked
closely with the United States Forest Service and United States Geological Survey
(“USGS”) throughout, formally designating both as “cooperating agencies,” see 40
C.F.R. 88 1501.6, 1508.5, along with all five counties comprising Appellant
Arizona Utah Local Economic Coalition (the “Coalition”), and eight other federal,

state, and local entities and American Indian tribes. DOI-SER 158-62.
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BLM coordinated with USGS because of the latter’s expertise in mining-
related environmental conditions, mineral resource availability, geology,
hydrology, and biology. DOI-SER 159. USGS prepared a series of
comprehensive, peer-reviewed scientific reports (the “USGS Report”) that, among
other matters, estimated the amount of uranium in the withdrawal area and
analyzed the past and potential future effects of uranium mining in the proposed
withdrawal area on surface waters and groundwater. See DOI-SER 1-17. BLM
and the National Park Service also asked consultants to prepare a cultural and
ethnographic study to inform its analysis of potential impacts to cultural and
American Indian resources. Trust-SER 159-173, 194-98.

In February 2011, BLM released for public comment a 1,072-page draft EIS
(“DEIS”), which analyzed how the proposed withdrawal and three other
alternatives would affect a long list of environmental, cultural, and other resources.
Trust-SER 1-48.

C. TheFinal EIS

After spending nine months revising the DEIS in response to nearly 300,000
comments from the public and cooperating agencies, BLM published its Final EIS
(“FEIS) on October 26, 2011, identifying as its “preferred alternative” closure of
the full million acres to mineral entry. AEMA-ER 220; Metamin-ER 298. The 60-

page water-impact analysis explained that there is uncertainty about the movement
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of groundwater that feeds the area’s springs, especially north of the Colorado River
where most uranium mining has occurred. Metamin-ER 131-32, 299. Those
springs are critical water sources for plants, animals, American Indian tribes and
backcountry recreationists in an otherwise parched landscape, and they contribute
flows to the Colorado River, which serves as the drinking water source for over 26
million people in major cities throughout the Southwest. See DOI-SER 198, 201,
296; AEMA-ER 281; Trust-SER 84, 86, 91-93. The FEIS explained that, absent
the withdrawal, uranium mining could have “major” impacts to springs,
groundwater and surface water quality and quantity, and may impact public
drinking water wells at Tusayan. AEMA-ER 301-22.

The FEIS included separate discussions of American Indian resources and
cultural resources based on the commissioned ethnographic study, tribal
comments, and additional analyses. In addressing American Indian resources, the
FEIS explained that many tribes “have an intimate relationship” with the Grand
Canyon area, a traditional territory those tribes have inhabited and used for
thousands of years. DOI-SER 194, 197. The ethnographic study likewise
observed: “These tangible resources form unigue ethnographic landscapes for each
tribe that are steeped in culture, history, and tradition” which “are interconnected
with animals, plants, and water resources.” Trust-SER 213. Tribal resources —

including traditional use areas, trails, springs and waterways, sacred sites and other
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places of traditional importance — are found throughout all withdrawal parcels.
DOI-SER 193-203; AEMA-ER 334.

Although the proposed withdrawal would permit those with valid existing
rights to mine, a withdrawal would greatly reduce the extent and impacts of
mining, resulting in approximately 717 fewer uranium exploration projects, 19
fewer uranium mines, 210,000 fewer ore-haul trips, 16 fewer miles of new roads
and power lines, and 1,160 fewer acres of disturbed landscape. Compare DOI-
SER 315, 324 (impacts without withdrawal) with DOI-SER 324 (impacts with
withdrawal).

D.  The Record of Decision

Based on the USGS Report, the FEIS, and other record evidence, and with
the consent of the Forest Service, the Secretary determined that the one-million-
acre withdrawal (“the Withdrawal”) was warranted. AEMA-ER 173-76, 340. The
ROD concluded: “[a]s this area contains unique landscapes, is a sacred place for
numerous tribes, and receives visitors from all over the world, it is appropriate to
tread carefully.” AEMA-ER 175-76. Accordingly, the Secretary determined that
the Withdrawal was “the most appropriate option to influence the pace of
reasonably foreseeable [uranium] mining” in “a sensitive area” while the impacts
associated with ongoing mining “will continue to be monitored and studied.”

AEMA-ER 176.
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The Secretary highlighted four reasons for the Withdrawal. First, the
available data showed that “the likelihood of a serious impact” to water resources
from radioactive contamination “may be low, but should such an event occur,
significant.” AEMA-ER 173. The Secretary concluded that such a risk was
“unacceptable” and that the Withdrawal “allow[s] for additional data to be
gathered and more thorough investigation of groundwater flow paths, travel times,
and radionuclide contributions from mining as recommended by USGS.” AEMA-
ER 173-74. Second, because “[a]ny mining within the sacred and traditional
places of tribal peoples may degrade the values of those lands to the tribes that use
them[,]” the Secretary concluded that “potential impacts to tribal resources [likely]
could not be mitigated.” AEMA-ER 173, 175. Third, the ROD pointed to “major
cumulative effect[s] to visual resources resulting from dust emissions” associated
with truck traffic, and potential impacts to wildlife “[a]s a result of projected
surface and groundwater effects” absent a withdrawal. AEMA-ER 175. Finally,
the ROD explained that “potentially eleven mines, including the four mines
currently approved, could proceed under [the] withdrawal,” provided the mines
contain valid existing rights. AEMA-ER 173, 175-76.

STATEMENT OF THE CASE
The Trust adopts Interior’s “Statement of the Case” and its description of

district court decisions below. DOI 2-5, 17-20.

10
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SUMMARY OF ARGUMENT

The Court should sever only the unconstitutional legislative veto in
FLPMA’s withdrawal provisions. Because FLPMA has a severability clause, the
veto is presumptively severable unless there is “strong evidence” Congress
intended otherwise. Neither FLPMA’s text nor its legislative history provide such
evidence. FLPMA split withdrawals into two general categories: (1) permanent
withdrawals to be made by Congress for national parks, monuments, forests and
the like; and (2) time-limited withdrawals to be made by the Executive, subject to
congressional oversight. If the veto is severed, this system would be preserved, for
the Executive could still make temporary large-tract withdrawals subject to
detailed congressional reporting requirements. That result is not only consistent
with FLPMA’s text but also the legislative history concerning the veto, which
indicates that the Senate preferred no limits at all on Executive withdrawals.

Further, the Secretary’s Withdrawal to protect the area surrounding the
Grand Canyon fully complied with FLPMA. That act grants the Secretary broad
authority to withdraw lands to protect “public values,” many of which the record
showed could be degraded by a uranium mining boom. Uranium mining
threatened to contaminate and deplete precious surface water and groundwater
around the Canyon, a threat grave enough to at least merit additional study, as the

Secretary recognized. It would also damage the region’s spectacular views and

11
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harm wildlife. And uranium cannot be mined around the Grand Canyon without
adversely impacting resources and values venerated by the region’s American
Indian tribes. The Secretary’s decision to tread carefully and conservatively in
protecting these resources around the iconic Grand Canyon is well supported and
consistent with FLPMA.

The Government also complied with NEPA, NFMA, and the Establishment
Clause. As for NEPA, Interior identified missing information and explained why it
was not essential to its analysis. Interior also coordinated with local governments,
considered their comments and local laws and plans, and described inconsistencies
between the Withdrawal and some of those plans. NEPA requires no more.
Concerning NFMA, having helped extensively to prepare the EIS, the Forest
Service properly consented to the Withdrawal in a short letter. The Forest Service
was not required to amend its forest plan to implement the Withdrawal because
forest plans cannot open or close lands to mining. Finally, the Withdrawal did not
run afoul of the Establishment Clause because it did not endorse the tribes’ religion
and had a secular purpose: to protect numerous non-mineral resources around the
Grand Canyon, including not only tribal resources, but also water, viewsheds, and

wildlife.

12
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STANDARD OF REVIEW
The Trust adopts the first paragraph of Interior’s “Standard of Review.”
DOI 20.

ARGUMENT

I.  ONLY THE UNCONSTITUTIONAL LEGISLATIVE VETO IN
SUBSECTION 204(C)(1) OF FLPMA SHOULD BE SEVERED.

FLPMA provides the Secretary with authority to remove certain lands from
the operation of the mining law via withdrawals, subject to defined restrictions.
43 U.S.C. § 1714. Among those restrictions is a legislative veto, a procedure that,
after FLPMA’s passage and in construing a different statute, the Supreme Court
held unconstitutional. INS v. Chadha, 462 U.S. 919, 959 (1983). Applying
Chadha, the district court found unconstitutional FLPMA subsection 204(c)(1)’s
provision allowing Congress to veto withdrawals, a conclusion the Trust does not
dispute. The district court properly severed only the veto, leaving intact the
Secretary’s large-tract withdrawal authority. AEMA-ER 59-87.

NMA and AEMA contend that the legislative veto cannot be severed, so all
of subsection 204(c)(1) must be excised, the Secretary’s authority to make
temporary large-tract withdrawals must be invalidated, and the Withdrawal must
be set aside. NMA 17-54; AEMA 20-30. But the proper remedy is not to
maximize damage to the Secretary’s withdrawal authority, as NMA and AEMA

urge. Instead, this Court should affirm the district court’s decision to sever only

13
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the constitutionally infirm language: the seven and a half sentences in subsection
204(c)(1) that comprise the legislative veto. Doing so would leave both the
Secretary’s large-tract withdrawal authority and the Withdrawal decision
unaffected.

A.  Statutory Background

FLPMA section 204 authorizes the Secretary to “make, modify, extend, or
revoke withdrawals but only in accordance with the provisions and limitations of
this section.” 43 U.S.C. § 1714(a). For large-tract withdrawals (those 5,000 acres
or greater), subsection 204(c)(1) provides in part:

[A] withdrawal ... may be made ... only for a period of not more than

twenty years by the Secretary on his own motion or upon request by a

department or agency head. The Secretary shall notify both Houses of

Congress of such a withdrawal no later than its effective date and the

withdrawal shall terminate and become ineffective at the end of ninety

days ... if the Congress has adopted a concurrent resolution stating
that such House does not approve the withdrawal.

Id. 8 1714(c)(1). Subsection 204(c)(2) provides that “[wl]ith the notices required
by” subsection 204(c)(1), the Secretary shall provide to the relevant congressional
committees a detailed report containing, inter alia, information on the proposed
use for the withdrawal, the area’s existing and potential resources, and potential

environmental and economic impacts. Id. § 1714(c)(2).?

2 Section 204 establishes different standards for small-tract withdrawals (less than
5,000 acres), id. 8 1714(d), large-tract withdrawals, id. § 1714(c); and short-term
emergency withdrawals, id. 8 1714(e). See DOI 7-8.

14
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B.  Because FLPMA Contains A Severability Clause, Appellants
Must Show “Strong Evidence” That The Legislative Veto Is Not
Severable.

Rather than invalidate entire statutes that contain unconstitutional language,
courts presume that the invalid language, and only that language, should be
severed. See DOI 28-30; see also Hamad v. Gates, 732 F.3d 990, 1001 (9th Cir.
2013) (explaining presumption of severability). This conservative approach is
mandated by the separation of powers issues at play when courts alter
congressional enactments. See Ashwander v. Tenn. Valley Auth., 297 U.S. 288,
345 (1936) (Brandeis, J., concurring).

The plaintiff’s burden to overcome this presumption is higher where, as
here, the act at issue contains a severability clause. FLPMA, Pub. L. No. 94-579,
§ 707, 90 Stat. 2743, 2794 (1976). A unanimous Supreme Court has stated:

[T]he inclusion of such a [severability] clause creates a presumption

that Congress did not intend the validity of the statute in question to

depend on the validity of the constitutionally offensive provision. In

such a case, unless there is strong evidence that Congress intended

otherwise, the objectionable provision can be excised from the
remainder of the statute.

Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 686 (1987) (emphasis added)
(citations omitted); see also United States v. Spokane Tribe of Indians, 139 F.3d
1297, 1299-1300 (9th Cir. 1998) (requiring “strong evidence”). This “strong
evidence” standard cannot be met merely by showing that the law will be altered

by excising the veto. Instead, a plaintiff must provide strong evidence that

15
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Congress would have preferred to eliminate more of the act had Congress known
the infirm language would be removed. Nat’l Fed’n of Indep. Bus. v. Sebelius, 132
S.Ct. 2566, 2607 (2012); Chadha, 462 U.S. at 931-32. NMA fails to identify
strong evidence that Congress meant for its unconstitutional veto and the
Secretary’s withdrawal authority to stand or fall together.

C. FLPMA'’s Structure And Text Do Not Provide Strong Evidence

That Congress Would Have Prohibited All Executive Large-Tract
Withdrawals Absent A Legislative Veto.

Courts divine Congress’s intent by examining the law’s text, structure, and
legislative history. Alaska Airlines, 480 U.S. at 687. Evidence of mere
“reluctance” to delegate authority to the Executive is not enough to demonstrate
that a legislative veto is inseverable. Chadha, 462 U.S. at 932.

FLPMA'’s history and text show that Congress chose to delegate to the
Executive the authority to make time-limited withdrawals with certain checks,
while Congress retained complete control only over certain permanent
withdrawals. This statutory scheme is not strong evidence that Congress would
have delegated no large-tract withdrawal authority to the Executive without the
legislative veto. To the contrary, striking just the veto would preserve Congress’s
intent by preserving its division of withdrawal authority between itself and the

Executive.

16
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1. FLPMA'’s Origin

By the mid-20th Century, management of federal public lands “became
chaotic,” in part due to the hodgepodge of sometimes conflicting public lands
management statutes and the Executive’s virtually unchecked power to make land
withdrawals. Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 876 (1990). Congress
responded in 1964 by establishing the Public Land Law Review Commission
(“PLLRC?”) to study and make recommendations for improving public land
management. Id. at 876-77.

The PLLRC’s report concluded that executive withdrawals had occurred in
“an uncontrolled and haphazard manner.” Pub. Land Law Review Comm’n, One
Third of the Nation’s Land 43 (1970) (hereinafter “PLLRC Report”), NMA-ER 94;
see also Lujan, 497 U.S. at 876. The PLLRC found it difficult to obtain even basic
information about the location and extent of executive withdrawals. PLLRC
Report at 52, NMA-ER 96; Lujan, 497 U.S. at 876—77. Executive withdrawals
were plagued by “problems such as excessive size, indefiniteness of boundaries,
lack of uniformity, and interminable ‘temporary’ withdrawals.” PLLRC Report at
55, NMA-ER 99. These problems stemmed in part from “the lack of adequate

public accountability” for executive withdrawals, owing to the negligible
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“statutory restriction[s] on the asserted permanent withdrawal authority of the
Executive.” PLLRC Report at 44 (emphasis added), 55, NMA-ER 95, 99.°

To address these issues, the PLLRC recommended that Congress:
(1) exercise complete authority over “permanent or indefinite” withdrawals,
including those “for the purpose of establishing or enlarging ... national parks,
national monuments ... national forests ... units of the wilderness system”; and
(2) delegate “[a]ll other withdrawal authority” to the Executive to establish time-
limited withdrawals with procedural safeguards. PLLRC Report at 9 (emphasis
added), 54, Trust-SER 286, NMA-ER 98. “Executive withdrawals” should be
limited in duration; they should occur only after public involvement, after the
Executive evaluates a series of factors, and after the Executive explains its
findings, thus enabling public, judicial, and congressional oversight. PLLRC
Report at 55, NMA-ER 99.

2. FLPMA'’s Structure and Text Show Congress Limited the
Executive’s Withdrawal Authority, Even Absent the Veto.

With FLPMA, Congress established the two-tier system the PLLRC
recommended, reserving to itself the power to make permanent withdrawals for

national parks, forests, wilderness and certain defense lands, while “delineat[ing]

% See also David H. Getches, Managing the Public Lands: The Authority of the
Executive to Withdraw Lands, 22 Nat. Resources J. 279, 290-300 (1982),
Trust-SER 226, 237-247 (describing the Executive’s reliance on “implied
authority” for large, permanent withdrawals before FLPMA).

18
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the extent to which the Executive may withdraw lands without legislative action.”
43 U.S.C. § 1701(a)(4) (emphasis added).

Congress delegated to the Executive the authority to make time-limited,
large-tract withdrawals, and did so with procedural safeguards, including limiting
who may make withdrawals, how and when Congress must be notified and the
public involved, the duration of large-tract withdrawals, and the circumstances
under which such withdrawals may be extended. See DOI 33; 43 U.S.C. 8 1714(a)
(who); id. § 1714(b)(1), (c)(2), (h) (notice to public, Congress, and public
hearings); id. 8 1714(c)(1) (limiting duration to no more than 20 years); id.

8 1714(f) (limitations on extensions). Thus, even without the legislative veto,
FLPMA circumscribed the Executive’s authority to make withdrawals, effectively
eliminating the prior disarray the PLLRC identified. NMA argues otherwise,
alleging that invalidating the legislative veto but not the Secretary’s authority to
make time-limited large-tract withdrawals would contradict Congress’s intent to
rein in executive withdrawals. NMA 13, 24; see also AEMA 22. As discussed
below, NMA’s argument ignores the two-tier system of withdrawals FLPMA
established, misconstrues caselaw, wrongly belittles the importance of checks that
remain absent the veto, and exaggerates the strength of the anemic veto Congress

adopted but never exercised.
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3. Neither The Word “Provision” In The Severability Clause Nor
The Leqislative Veto’s Location Require Severing All Of
Section 204(c)(1).

FLPMA'’s severability clause states that if “any provision” of the law is
invalidated, the remainder of the law “shall not be affected.” FLPMA § 707, Pub.
L. No. 94-579. Congress’s use of the term “any provision,” NMA says, is strong
evidence that the Court must strike all of subsection 43 U.S.C. § 1714(c)(1)
because the legislative veto is not itself a “provision” but several sentences within
the withdrawal “provision.” NMA 20-22; see also AEMA 24-25. NMA is
incorrect.

NMA cites no cases in which a court has mechanically interpreted the term
“provision” in a severability clause to require invalidating an entire subsection
when striking just the offending words would eliminate the constitutional defect.
In fact, courts have repeatedly done the opposite. In the leading case on the
constitutionality of legislative vetoes, the Supreme Court found that a severability
clause virtually identical to that in FLPMA gave rise “to a presumption that
Congress did not intend the validity of ... any part of the Act” to depend on the
veto clause’s validity. Chadha, 462 U.S. at 932 (emphasis added). By using the
term “part,” the Supreme Court gave the term “provision” a general meaning,

rather that the narrow one NMA urges.
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Further, following Chadha, an appellate court effectively rejected NMA’s
approach. In addressing a severability clause nearly identical to FLPMA'’s, the
Eleventh Circuit severed a one-half sentence legislative veto, leaving intact the
remainder of the multi-sentence subparagraph that addressed a congressional
reporting requirement. Ala. Power Co. v. U.S. Dep’t of Energy, 307 F.3d 1300,
1306 n.5, 1307-08 (11th Cir. 2002); see also DOI 31 (citing cases).

This approach makes sense because the whole point of a severability clause
Is to explicitly direct courts to remove only the unlawful parts of a statute and
preserve the rest. NMA'’s approach, in contrast, would lead to the opposite and
illogical conclusion that courts must sever more of a statute where Congress makes
clear through a severability provision its intent to save as much of a statute as
possible. In Alaska Airlines, the Supreme Court was confronted with a statute that
arguably had no severability clause. 480 U.S. at 686—87. Yet the Court severed a
half-sentence legislative veto from a subparagraph (49 U.S.C. app. § 1552(f)(3)),
without invalidating the remainder of the sentence. Id. at 682, 697. NMA'’s
argument, when viewed together with the Court’s approach in Alaska Airlines,
would turn severability canon upside-down, equipping courts with a scalpel to pare
constitutionally infirm text from statutes lacking a severability clause while

requiring them to use a hacksaw where Congress adopted such a clause.
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Further, the Supreme Court has repeatedly severed clauses, and even words
within a clause or sentence, leaving in place the remaining parts of the sentence.
E.g., Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 504-07 (1985) (remanding
to consider whether to invalidate six words within subsection defining “prurient”);
Regan v. Time, Inc., 468 U.S. 641, 649, 652 (1984) (holding invalid an act’s
“purpose requirement” of fifteen words plus parenthetical phrase within a
subparagraph).” In severability analysis, “[t]he offending provision — whether
section, sentence, phrase or individual word — can be excised.” Robert L. Stern,
Separability and Separability Clauses in the Supreme Court, 51 Harv. L. Rev. 76,
106 (1937).

NMA and AEMA also argue that the location of the legislative veto in the
same subsection authorizing large-tract withdrawals means, per se, that the entire
subparagraph must be struck. NMA 21-22; AEMA 23-24. But the Supreme
Court rejected that idea a century ago. “The point is not whether the [valid and
invalid] parts are contained in the same section, for the distribution into sections is
purely artificial, but whether they are essentially and inseparably connected in

substance, — whether the provisions are so interdependent that one cannot operate

* The Supreme Court has severed words from the middle of sentences. E.g., El
Paso & Ne. Ry. Co. v. Gutierrez, 215 U.S. 87, 95-97 (1909) (severing 45 words in
middle of sentence); Berea Coll. v. Kentucky, 211 U.S. 45, 54-56 (1908) (finding
that while application of one word in a sentence of law might be unconstitutional,
rest of the sentence could survive).
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without the other.” Loeb v. Trs. of Columbia Twp., 179 U.S. 472, 490 (1900)
(quoting Fayette Cnty. Treasurer v. People’s & Drover’s Bank, 25 N.E. 697, 702
(Ohio 1890)). Here, language granting the Executive authority to make large-tract
withdrawals is easily separable from the legislative veto in substance: one grants
the Secretary the authority to make withdrawals; the other grants Congress an
after-the-fact opportunity to review the Secretary’s decision. Indeed, the Supreme
Court has explained that “a legislative veto ... by its very nature is separate from
the operation of the substantive provisions of a statute.” Alaska Airlines, 480 U.S.

at 684-85 (emphasis added).’

> NMA cites cases in which courts found that invalid language was so interwoven
with other arguably constitutional language that the latter text must also be struck.
NMA 21-22, 34-35, 49 n.22; see also AEMA 24. None of these cases help NMA.
In American Federation of Government Employees v. Pierce, the court concluded
that the valid half-sentence could not be severed because a thorough review of
congressional intent and legislative history showed the language in each half of the
sentence was inseparable, not due to mere textual proximity. 697 F.2d 303, 306—
07 (D.C. Cir. 1982). In Planned Parenthood of Central Missouri v. Danforth, the
Court found two sentences “inextricably bound together” where both criminalized
activities of health care professionals providing abortions. 428 U.S. 52, 82-84
(1976). Here, there is nothing unconstitutional about delegating authority to the
Secretary to make withdrawals. Justice Brennan in Regan criticized the majority’s
severing only part of a statutory phrase because that fundamentally altered the
prohibitory scheme Congress adopted. 468 U.S. at 667—68 (Brennan, J.,
concurring & dissenting in part) (“[T]his is the first time that Members of the
Court have sought to sever selected words from a single integrated statutory phrase
and to transform a modifying clause into a provision that can operate
independently.”). Severing the legislative veto here would have no novel or
transformative effect. Thomas v. Union Carbide Agricultural Products Co. is
irrelevant; the Supreme Court found the provision there constitutional. 473 U.S.
568, 594 (1985).
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4. FLPMA'’s Policy Statement And Repudiation Of Midwest Oil
Are Not Strong Evidence Against Severability.

In FLPMA, Congress declared it national policy that:

Congress exercise its constitutional authority to withdraw or otherwise

designate or dedicate Federal lands for specified purposes and that

Congress delineate the extent to which the Executive may withdraw

lands without legislative action.

43 U.S.C. 8§ 1701(a)(4). NMA claims that this statement provides “strong
evidence” that Congress would not have delegated authority to the Executive to
make any non-emergency large-tract withdrawals absent the veto. NMA is wrong.
FLPMA'’s policy statement comports perfectly with the Act’s text and purpose:
eliminating the Executive’s largely unfettered withdrawal authority and replacing it
with the two-tier system the PLLRC recommended and Congress adopted. 43
U.S.C. 8 1714(b)-(j). Absent the legislative veto, that two-tier system would
remain.

To carry out Congress’s policy, FLPMA section 704 made clear that the act
eliminated all implied Executive authority to make withdrawals under United
States v. Midwest Qil, 236 U.S. 459, 472 (1915). FLPMA § 704, Pub. L. No. 94-
579. No “implied” or unfettered authority remains, despite NMA’s contentions.
NMA 24. Absent the veto, the Secretary’s large-tract withdrawal authority is

delineated, cabined by a time limitation, and subject to reporting requirements and

public involvement. Section 704 thus provides no evidence that Congress would
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have chosen to retain all authority to make time-limited large-tract withdrawals
absent the veto.’

5. FLPMA Section 204(a)’s “Only In Accordance With”
Language Is Not Strong Evidence Against Severability.

FLPMA section 204(a) states that the Secretary may “make, modify, extend,
or revoke withdrawals but only in accordance with the provisions and limitations
of this section.” 43 U.S.C. § 1714(a). NMA asserts that the “only in accordance
with” language requires the Court to sever the entire large-tract withdrawal
provision because voiding only the legislative veto would eliminate one of the
“limitations” of section 204(c)(1). NMA 25-30. This argument also fails.

First, when read in context of the entire statute, the “accordance” text makes
clear that the Secretary no longer has any implied withdrawal authority. See also
43 U.S.C. 8 1712(e)(3) (“Public lands shall be removed from or restored to the
operation of the Mining Law of 1872 ... only by withdrawal action pursuant to [43
U.S.C.] section 1714.”). Section 204(a) simply explains that the Secretary’s
withdrawal authority is limited to that expressed in section 204. Thus, section
204(a) and the severability clause can be read in harmony, as they should. See

Morton v. Mancari, 417 U.S. 535, 551 (1974) (“[W]hen two statutes are capable of

® Congress knew how to retain control over large withdrawals, as it did in pre-
FLPMA legislation for large-tract defense withdrawals. See 43 U.S.C. §8 156
(reserving to Congress authority to withdraw more than 5,000 acres of land for
defense purposes). It simply chose not to for time-limited withdrawals in FLPMA.
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coexistence, it is the duty of the courts, absent a clearly expressed congressional
intention to the contrary, to regard each as effective.”).”

Second, the cases NMA cites — Miller v. Albright, 523 U.S. 420 (1998), and
Nguyen v. INS, 533 U.S. 53 (2001) — are unpersuasive. NMA 26-30; see also
AEMA 23. Justice Scalia’s concurrence in Miller argued that a disputed
naturalization requirement was inseverable because the statute provided that “[a]
person may only be naturalized ... in the manner and under the conditions
prescribed in this subchapter and not otherwise.” Miller, 523 U.S. at 457 (quoting
8 U.S.C. § 1421(d)). NMA contends that FLPMA’s “only-in-accordance-with”
language, like the “and-not-otherwise” phrase in Miller, is “the sort of restriction
that the Supreme Court found required broad severance of the authority tethered to
an unconstitutional limit on that authority.” NMA 28.

NMA’s argument is meritless first and foremost because Justice Scalia’s
concurrence is not controlling precedent, contrary to NMA’s assertion. See DOI

45 n.17 (refuting NMA 30 n.13). Nor did the Supreme Court in Nguyen “endorse”

" Congress knows how to ensure that sections or subparagraphs rise or fall
together by exempting statutory provisions from a severability clause. See, e.g., 25
U.S.C. 8 941m(a) (“If any provision of section 941b(a), 941c, or 941d of this title
Is rendered invalid by the final action of a court, then all of this subchapter is
invalid. Should any other section of this subchapter be rendered invalid by the
final action of a court, the remaining sections of this subchapter shall remain in full
force and effect.”) (codification of Catawba Indian Tribe of South Carolina Land
Claims Settlement Act of 1993, Pub. L. No. 103-116, § 15(a)). Congress crafted
no such explicit language in FLPMA.
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Justice Scalia’s argument, NMA 27, but rather specifically declined to take a
position on it. Nguyen, 533 U.S. at 72 (“In light of our holding that there is no
equal protection violation, we need not rely on this argument.”).

In any case, Justice Scalia’s concurrence is not apt. See AEMA-ER 50-52,
68—70 (district court orders rejecting NMA’s argument). It argued that the Court
could not sever one of four substantive naturalization requirements, thereby
judicially granting citizenship if only three of the requirements Congress enacted
were met. Nguyen, 533 U.S. at 73. Here, the legislative veto is not an inseparable,
substantive precondition that the Secretary must fulfill, but a separate procedural
mechanism concerning a different branch of government’s after-the-fact oversight.
See AEMA-ER 51-52 (district court order). It is a single provision that can be
severed without working any substantive change at all in how Interior exercises its
withdrawal authority.®

6. There Are Significant Differences Between Temporary Large-

Tract Withdrawals And Other Withdrawals Besides The
Leqislative Veto.

NMA argues that FLPMA’s text shows Congress meant to establish greater

oversight over large-tract withdrawals than over other executive withdrawals, and

® Because Miller involved an equal-protection challenge, moreover, the question
was not whether a single unconstitutional provision could be severed, but how to
remedy inequities in differing naturalization requirements. AEMA-ER 51; Miller,
523 U.S. at 459 (“There is no way a court can “fix’ the law by merely disregarding
one provision or the other as unconstitutional.”).
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that without the legislative veto that distinction would disappear, leaving the
Secretary with “unfettered discretion” for large-tract withdrawals. NMA 31-32;
see also AEMA 26-27. Again, NMA is mistaken. See DOI 35-36.

While removing the veto would eliminate one distinction between
withdrawals under section 204(c) and sections 204(d) and (e), other distinctions
remain. First, large-tract withdrawals are limited to 20 years. Smaller-tract
withdrawals (less than 5,000 acres) for a “resource use” are of unlimited duration;
those for “any other use” are limited to 20 years; and those for “specific use[s] ...
under consideration by the Congress” may not exceed five years. 43 U.S.C.

8 1714(d). Emergency withdrawals may last only three years, and may not be
renewed as emergencies. Id. § 1714(e).

Further, for large- but not small-tract withdrawals, the Secretary must
present to congressional committees: a “clear explanation” of the reasons for the
withdrawal, id. § 1714(c)(2)(1); an evaluation of the environmental impact of the
current uses and the economic impact of the change, id. 8 1714(c)(2)(2); an
identification of present land uses and users, including how these will be affected
by a withdrawal, id. § 1714(c)(2)(3); an explanation of what provisions will be
made for continuation or termination of existing uses, id. § 1714(c)(2)(4); a
statement of consultation that has or will occur with local governments and other

impacted individuals and groups, and of the withdrawal’s impact on these patrties,

28



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 43 of 207

id. § 1714(c)(2)(7) — (8); a statement of the time and location of public hearings or
other public involvement, id. § 1714(c)(2)(10); a statement of where the records of
the withdrawal can be examined by interested parties, id. § 1714(c)(2)(11); and a
report prepared by a qualified mining engineer, engineering geologist, or geologist
concerning general geology, known mineral deposits, past and present mineral
production, and present and future market demands, id. § 1714(c)(2)(12). This
detailed, mandatory, information gathering ensures that the Secretary must
carefully consider large-tract withdrawals, evaluate relevant information, consult
with the public, and consider local government input before making a decision.
NMA'’s argument that FLPMA'’s notice and detailed report requirement is
meaningless absent a veto, NMA 48-52, contradicts Supreme Court precedent in
Chadha and Alaska Airlines. In those cases, the Court concluded that retaining
provisions requiring reports to Congress preserved congressional oversight and
Congress’s ability to influence or repeal the executive action. Chadha, 462 U.S. at
934-35 (“Congress’ oversight of the exercise of this delegated authority is
preserved” through report to Congress); Alaska Airlines, 480 U.S. at 689-90.°

Moreover, the report requirement ensures that Interior will carefully evaluate a

® Other courts agree. See Ala. Power Co., 307 F.3d at 1308 (severing veto from
reporting requirement because “[t]hrough the reporting requirement, Congress will
still have the ability to keep tabs on the Secretary’s use of ... discretion”); Gulf Oil
Corp. v. Dyke, 734 F.2d 797, 804-05 (Temp. Emer. Ct. App. 1984) (adopting
Chadha’s reasoning).
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proposed withdrawal and solicit public input. This is exactly how the PLLRC
envisioned the reporting requirement would improve executive decisionmaking.
See PLLRC Report at 55, NMA-ER 99 (“[E]valuation of the merits of proposed
withdrawals” is an “essential step[] ... to be[ing] consistent with sound land use
planning™).*

NMA is also wrong to imply that the reporting requirements would lack
teeth but for the veto because Congress can only control the Executive by
overriding a withdrawal. NMA 52-53. Congress has many other options, such as
limiting Interior’s appropriations, pressuring the Secretary with hearings,
information requests, letters, and proposed legislation, and denying the Secretary

other priorities if the withdrawal is not undone. Congress can better employ all

' NMA’s reliance on the refusal of the court in City of New Haven to sever the
report from the veto because Congress was not interested in obtaining information
from the executive is misplaced. NMA 50. There, the court found the report
would not have aided Congress because existing law already required the President
to submit information about the executive action subject to a veto. See City of New
Haven v. United States, 634 F. Supp. 1449, 1457 n.11 (D.D.C. 1986). And while
NMA contends that “Congress already received notice” of large-tract withdrawals
before FLPMA, NMA 51 n.24 (citing PLLRC Report at 44, NMA-ER 95), that
notice was spectacularly ineffective. The pre-FLPMA notice was provided
pursuant to “informal agreement,” PLLRC Report at 44, NMA-ER 95, and was so
deficient that the PLLRC could not even determine “the extent of existing
Executive withdrawals and the degree to which withdrawals overlap each other.”
PLLRC Report at 52, NMA-ER 96. Section 204(c)(1)’s detailed mandate for
reporting and informing Congress and the public is much more robust than prior
informal agreements.
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these tactics because FLPMA mandates notice, study, reporting, and disclosure
concerning each large-tract withdrawal.*!

Important distinctions also remain between large-tract and emergency
withdrawals absent the veto. In non-emergency situations, the Secretary must
provide advance public notice, public involvement, and must carefully weigh a
multitude of factors before making a decision, all requirements that do not
constrain the Secretary in making emergency withdrawals. 43 U.S.C. § 1714(b),
(c)(2), (h). By contrast, emergency withdrawals can only be made where the
Secretary determines “that an emergency situation exists and that extraordinary
measures must be taken to preserve values that would otherwise be lost,” a

requirement that does not apply absent emergencies. Id. 8 1714(e).

1 NMA also alleges that FLPMA’s limits on large-tract withdrawal “provide no
meaningful constraint” on the Executive in part because withdrawals are “infinitely
renewable.” NMA 48, 51. But FLPMA restricts extensions. 43 U.S.C. 8 1714(f);
New Mexico v. Watkins, 969 F.2d 1122, 1124, 1135-37 (D.C. Cir. 1992)
(invalidating Interior decision to extend a large-tract withdrawal when the agency
simultaneously amended the withdrawal’s purpose, an action FLPMA prohibits).
Professor Getches called the provision ending the Executive’s authority to make
indefinite-term large-tract withdrawals “probably the most important limit on the
executive’s withdrawal authority under the FLPMA” because it “forces rethinking
the wisdom of a withdrawal periodically,” something that Interior was not forced
to do before FLPMA. Getches, 22 Nat. Resources J. at 324 (emphasis added),
Trust-SER 271.
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7. The Text Of The Legislative Veto Undermines Any Claim That
It Was Meant As A Strong Check Against Executive Authority.

NMA’s argument that the legislative veto is inseverable from FLPMA
section 204(c)(1) exaggerates the importance of a particularly weak variety of veto.
Downplaying the significance of time limits, reports, hearings, and notices in
cabining the delegated time-limited withdrawal authority, NMA exalts the
legislative veto as the only effective check on executive withdrawals. NMA 51.
This argument ignores that FLPMA’s veto requires disapproval by both houses,
making it more difficult to implement, and thus a feebler check on Executive
action, than a one-house veto. See Chadha, 462 U.S. at 923 (severing one-house
veto); Alaska Airlines, 480 U.S. at 682 (same). And the veto provision is poorly
drafted, something one would not expect if Congress regarded the veto as the most
important bulwark against unfettered executive withdrawal authority.*

8. Section 204(c)(1) Is Fully Operative Without The Veto.

“A provision is further presumed severable if what remains after severance
is fully operative as a law.” Chadha, 462 U.S. at 934 (internal quotation marks

omitted); accord Alaska Airlines, 480 U.S. at 684-85 (“[W]hen Congress enacted

2 The veto requires a “concurrent resolution” stating that “such House does not
approve the withdrawal.” 43 U.S.C. § 1714(c)(1). Concurrent resolutions
generally address the sentiments of both chambers, not a single house. The veto
provision also refers to a “Presidential recommendation,” a procedure not present
in subsection 204(c). Id. See also Getches, 22 Nat. Resources J. at 318 n.225,
Trust-SER 265 (veto provision is “fraught with interpretive problems”).
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legislative-veto provisions, it contemplated that activity under the legislation
would take place so long as Congress refrained from exercising that power.”).
That standard is satisfied here, for if the legislative veto is struck, FLPMA would
operate in the same manner as if the veto was not exercised.

NMA'’s argument to the contrary is unpersuasive. NMA 35-37.
Invalidating any part of a law will necessarily change it. The question is not
whether FLPMA will be exactly the same after severance, but whether Congress
would have preferred to eliminate entirely the Executive’s ability to make any non-
emergency, time-limited large-tract withdrawals absent the veto. See Alaska
Airlines, 480 U.S. at 685. Neither FLPMA nor its legislative history provides
strong evidence Congress wanted that result.”

D. FLPMA:’s Legislative History Lacks Strong Evidence
Contradicting Severability.

The snippets of legislative history NMA and AEMA cite do not provide
strong evidence that Congress would have given the Executive no authority to
make large-tract withdrawals if Congress did not have the authority to veto such
withdrawals. NMA 41-42; AEMA 28-29. “[T]he authoritative source for finding
the Legislature’s intent” outside of the text of the bill itself “lies in the Committee

Reports on the bill.” Garcia v. United States, 469 U.S. 70, 76 (1984). “Stray

3 The Trust adopts Interior’s arguments concerning the Property Clause and
separation of powers. DOI 41-42.
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comments by individual legislators, not otherwise supported by statutory language
or committee reports, cannot be attributed to the full body.” In re Kelly, 841 F.2d
908, 912 n.3 (9th Cir. 1988).

The Senate, House, and Conference Committee reports do not aid NMA’s
cause. The Conference Report contains two sentences describing the competing
House and Senate provisions, and says nothing at all about vetoing withdrawals.
H.R. Rep. No. 94-1724, at 58, 66 (1976) (Conf. Rep.), reprinted in 1976
U.S.C.C.A.N. 6227, 6230, 6237 (see Addendum 76, 77). The House report
confirms that the House intended to terminate the Secretary’s implied withdrawal
authority and delegate to the Secretary “subject to certain procedural controls,
authority to create, modify, and terminate all withdrawals ... existing and proposed
other than those reserved by the bill to the Congress.” H.R. Rep. No. 94-1163, at
3-4,9 (1976), reprinted in 1976 U.S.C.C.A.N. 6175, 6178, 6183 (emphasis added)
(see Addendum 61-64, 70-71). The report nowhere indicates that the House
would not have made that delegation in the absence of a legislative veto.

Meanwhile, the Senate adopted no provisions limiting the Executive’s
withdrawal authority in S. 507, the Senate’s precursor to FLPMA. The report
accompanying S. 507 is similarly silent. See S. Rep. No. 94-583, at 1-24 (1975)
(see Addendum 79-102). The Senate’s silence shows that it had no interest in

regulating executive withdrawals, undermining any claim that Congress would
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have wanted to retain all authority over time-limited, large-tract withdrawals
absent the veto.'* Conference Committee documents confirm this conclusion,
identifying the legislative veto as consistent only with the House’s approach. See
Staff of Committee on Conference of S. 507, 94th Cong., Federal Land Policy and
Management Act & Natural Resource Lands Management Act (Comm. Print) at
748, 767-69 (1976) (see Addendum 104-110); see also AEMA-ER 81-82 (district
court opinion).

While NMA cites a few remarks from House members supposedly touting
the veto’s importance, the record undermines any implication that even the House
would have retained the authority to make all time-limited large-tract withdrawals.
NMA alleges that FLPMA’s chief House sponsor, Rep. Melcher, “highlighted how
crucial the legislative veto was to Congress’s limited delegation.” NMA 40. But
Rep. Melcher downplayed the veto’s significance as a check on the Executive’s
authority: “The bill does not in any way limit or interfere with [the Secretary’s]
authority to make the withdrawal.” 122 Cong. Rec. H7600 (July 22, 1976)

(emphasis added) (see Addendum 58). Severing all of section 204(c)(1) would not

Y NMA claims that the Senate’s disinterest in any limits on withdrawals is
irrelevant because the Senate ultimately approved FLPMA. NMA 37-38 n.14.
But the fact that the Senate acquiesced to the House cannot possibly represent
“strong evidence” that the Senate would have preferred Congress to retain all
large-tract withdrawal authority if FLPMA did not contain a legislative veto. The
Senate clearly preferred less congressional oversight to more.
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just “limit or interfere” with the Secretary’s large-tract withdrawal authority, it
would eliminate it entirely.™

Contrary to NMA’s assertion, NMA 42-43, this is not a case like City of
New Haven v. United States, in which the court could find “[n]Jowhere in the
legislative history ... the slightest suggestion that the President be given statutory
authority to defer funds without the possible check of ... a ... veto.” 809 F.2d 900,
908 (D.C. Cir. 1987). Here, Congress was a house divided on whether Congress
should place any limits on the Executive’s withdrawal authority."

Instead, this case is closer to Gulf Oil, where the appellate court severed a
legislative veto. 734 F.2d at 802-05. There, the court found that even the
“presence of continued and heated debate” did not make it “evident that Congress

would have declined to enact [the laws] without the ... veto provisions.” Id. at

> NMA argues that when Congress was warned a one-house veto might be
unconstitutional, it “did not simply dispense with the veto,” but adopted a two-
house veto. NMA 38 n.15. This argument does not help NMA.. It shows that
when faced with the potential unconstitutionality of the House’s chosen veto
mechanism, Congress did not take the safest course to ensure congressional control
(prohibiting the Executive from making large-tract withdrawals), but adopted a
veto that would be harder to exercise, showing it preferred weaker oversight rather
than certain authority.

® Nor is Western States Medical Center v. Shalala on point. 238 F.3d 1090 (9th
Cir. 2001); NMA 43-44. There, this Court examined legislative history and held
that the entire statute represented a trade-off between exempting certain pharmacy
practices from a federal drug law in return for a prohibition (ultimately held
unconstitutional) on promoting certain drugs. Western States, 238 F.3d at 1097.
The legislative history here provides no evidence that the legislative veto was the
fulcrum of a trade-off that drove Congress’s legislation of withdrawal authority.
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804. Gulf QOil follows Chadha in concluding that without the veto, congressional
oversight purposes were served through the laws’ requirement that the Executive
report to Congress. 1d. at 804-05 (citing Chadha, 462 U.S. at 935 n.9). Here,
while some in the House showed “reluctance” to delegate time-limited large-tract
withdrawal authority to the Executive, that alone is not “strong evidence”
demonstrating that a legislative veto is inseverable. See Chadha, 462 U.S. at 932.
This Court should therefore sever the veto and leave the remainder of the statute
intact.

Il.  INTERIOR COMPLIED WITH FLPMA.

A.  The Secretary Has Broad Discretion To Make Temporary Large-
Tract Withdrawals.

Although FLPMA limits the process for making, and the duration of, large-
tract withdrawals, the Secretary has broad discretion to identify a withdrawal’s
purpose and scope. The Secretary may make withdrawals for the purpose of
limiting uses such as mining “in order to maintain other public values in the area.”
43 U.S.C. 8 1702(j); accord 43 C.F.R. § 2300.0-5(h). See also Mount Royal Joint
Venture v. Kempthorne, 477 F.3d 745, 756 (D.C. Cir. 2007) (finding FLPMA did
not prevent Secretary from making large-tract withdrawal of lands Congress
proposed to protect because FLPMA permits Secretary to “withdraw such a land
tract for any purpose”) (emphasis added); Getches, 22 Nat. Resources J. at 317-18,

Trust-SER 264-65 (large-tract withdrawal authority imposes “[flew substantive
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restrictions”); Getches, 22 Nat. Resources J. at 320, Trust-SER 267 (withdrawals
“5,000 acres and larger [] may be made ... for any purpose”) (emphasis added).
FLPMA does not limit the “public values” that a withdrawal may “maintain.” See
43 U.S.C. §1714(c).

Ignoring FLPMA'’s plain language, Appellants attempt to manufacture
several limits on the Secretary’s discretion. Metamin first contends that FLPMA
limits the Secretary’s withdrawal authority “to instances when the proposed use
will cause environmental degradation.” Metamin 34 (emphasis added). To support
its argument, Metamin erroneously relies on, and misquotes, a requirement that the
Secretary must report to Congress how the land use to be limited by withdrawal
will affect “natural resource uses and values,” including whether a withdrawn use
“might cause” environmental degradation. 43 U.S.C. § 1714(c)(2)(2) (emphasis
added). That the Secretary must disclose certain potential impacts does not place a
substantive limit on the Secretary’s withdrawal authority.’

AEMA implies that the Secretary may not withdraw lands unless she
concludes that public values will be “significantly impacted.” AEMA 41; see also
AEMA 46 (alleging Withdrawal unlawful because it will “not significantly

increase protection” for the area). Metamin similarly asserts that “FLPMA does

" Further, neither Metamin’s amended complaint nor its brief below raised this
argument, so it is waived. Edlund v. Massanari, 253 F.3d 1152, 1158 & n.7 (9th
Cir. 2001).
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not authorize a conservative approach when closing public land” to certain uses
through withdrawal. Metamin 37. But neither AEMA nor Metamin cites a single
statute, regulation, or precedent to support the contention that the Secretary may
only withdraw lands to prevent a specific threshold of impacts to natural and other
resources.

Alternatively, Metamin and AEMA point to an Interior guidance manual that
states that “withdrawals shall be kept to a minimum” and that applications
submitted to the Secretary must demonstrate a need for the withdrawal, including
“an explanation of why existing law or regulation cannot protect or preserve the
resource.” Metamin 35; AEMA 32, 34; see Metamin Add. 164-66 (department
manual 603). This argument fails for the reasons set forth in Interior’s brief, DOI
91-98, which the Trust adopts.

B. Record Evidence Supports The Withdrawal’s Resource
Protection Purposes.

The Secretary provided four rationales for the Withdrawal: (1) the protection
of water resources; (2) the protection of American Indian and cultural resources;
(3) the protection of wildlife and visual resources; and (4) the fact that uranium
mining could continue at its historic level under the Withdrawal. See supra 10.
While Appellants’ attack each conclusion, the record abundantly supports the

Secretary’s rationales, and there is a rational connection between the facts found in
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the EIS and the decision the Secretary made. Barnes v. U.S. Dep’t of Transp., 655
F.3d 1124, 1132 (9th Cir. 2011).

1. Water Resources

The Secretary approved the Withdrawal in part as a cautious measure to
protect scarce water resources in the Grand Canyon region from uranium mining
impacts. AEMA-ER 173-74. AEMA, Metamin, and Mr. Yount argue that the
record does not support the Secretary’s reasoning and that the existing regulatory
framework is sufficient to protect water resources from radioactive uranium
pollution and other mining harms. AEMA 38; Metamin 29-30, 54-64, Yount 27—
28. These claims ignore history, scientific studies, significant hydrologic
uncertainty, and the potential for mining accidents, all solid grounds for the
Secretary’s careful approach.

In response to the Secretary’s request, USGS completed a comprehensive
hydrology study on past mining impacts to water resources in the Withdrawal area,
which identified numerous sites where dissolved uranium concentrations exceeded
EPA’s maximum contaminant levels for drinking water. See DOI 52-53
(explaining studies); DOI-SER 8, 46-99. The report found “limited and
inconclusive” patterns about whether or not mining impacted water quality across
the Withdrawal area, largely due to data limitations. DOI-SER 97-99. At least

some of the reported uncertainty resulted from the fact that existing data could not
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rule out the potential for significant impacts to the R-aquifer from past or recent
uranium mining because “[a]ffected groundwater, if any, may not have flowed yet
to the points sampled in this study.” DOI-SER 97; AEMA-ER 292 (FEIS). The
USGS did find, however, that future mining may release more uranium into
aquifers and springs. The report explained that numerous geologic features,
including breccia pipes (where uranium deposits are found and mining occurs), can
act as conduits for uranium-polluted water into aquifers that feed area seeps and
springs. DOI-SER 51; Trust-SER 119.

BLM incorporated the USGS report and conducted additional analyses for a
total of 687 sampling locations to inform its analysis. Metamin-ER 143-45. The
FEIS addressed uncertainties “by the use of best available information and
conservative assumptions.” AEMA-ER 298. Absent the Withdrawal, the FEIS
found that uranium mining could pollute water and lower aquifer levels in some
areas. See AEMA-ER 311-16 (potentially major impacts on South Parcel surface
waters and R-aquifer springs); AEMA-ER 302 (potentially moderate impacts on
water quality of North Parcel perched aquifer springs); id. 302-03 (potential
depletion of perched aquifers in North Parcel), id. 313-17 (potential moderate

Impacts to surface water quality, quantity, and stream function). These potential
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harms would be reduced or completely eliminated by the Withdrawal. See AEMA-
ER 322; DOI-SER 288-91. "

Based on water’s critical importance in this arid environment, and the
potential, albeit low, of uranium contamination degrading that crucial resource, the
Secretary properly exercised his discretion to maintain this public value by
approving the Withdrawal.

AEMA claims the Secretary “vastly overstated the potential risk of impacts
from mining on water resources to justify” the Withdrawal because the FEIS failed
to assume compliance with current laws and regulations in its analysis. AEMA 38.
But the FEIS did assume compliance with applicable laws and regulations; AEMA
simply disagrees with the FEIS’s results and conservative assumptions. See DOI
59; DOI-SER 286 (for groundwater analysis, “it is assumed that mines comply
with all applicable state and federal regulations™). And while AEMA and Metamin
complain that Interior’s assumptions are overblown, AEMA 36-37; Metamin 60—
64, at least one expert concluded Interior underestimated potential harm to
groundwater. See Trust-SER 17678 (hydrogeology professor commenting that

the FEIS underestimated potential impacts to the R-aquifer, and FEIS omitted

8 Mr. Yount and AEMA argue that the FEIS’s estimated 13.3% probability of an
Impact to perched aquifer springs or wells is unsupported because mitigation will
protect perched aquifers. Yount 16-17, AEMA 37-38. As DOI explains, this
claim is meritless. DOI 54-56.
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important research). The record shows potential risks to water resources due to
uranium mining even assuming compliance with environmental statutes.

AEMA also complains that contrary opinions regarding potential risks to
water from a few Interior personnel “demonstrate[] that the record does not
support” the Withdrawal’s purpose. AEMA 33-35. Disagreement among agency
personnel, however, does not render a decision arbitrary and capricious if record
evidence supports the decision. See Nat’l Ass’n of Homebuilders v. Defenders of
Wildlife, 551 U.S. 644, 658-59 (2007) (stating that internal inconsistency within
agency does not by itself render agency decision arbitrary and capricious);
WildEarth Guardians v. Nat’l Park Serv., 703 F.3d 1178, 1186-87 (10th Cir.
2013) (“[A] diversity of opinion by local or lower-level agency representatives will
not preclude the agency from reaching a contrary decision.”). See also DOI 59-60.

Where, as here, an agency is “making predictions, within its area of special
expertise, at the frontiers of science ... a reviewing court must generally be at its
most deferential.” Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, Inc.,
462 U.S. 87, 103 (1983); Lands Council v. McNair, 537 F.3d 981, 993 (9th Cir.
2008) (same). The Secretary acknowledged the uncertain nature of the existing
science and concluded that although “the likelihood of a serious impact may be
low,” such an event would be “significant.” AEMA-ER 173. This Court should

defer to that well-supported conclusion.
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2. American Indian and cultural resources

The Secretary properly relied on abundant record evidence in adopting the
Withdrawal in part to protect American Indian resources for the area’s seven tribes,
resources that are “public values” to be “maintain[ed]” under a FLPMA
withdrawal. 43 U.S.C. § 1702(j); AEMA-ER 175. Nevertheless, Appellants claim
that such evidence is lacking and, regardless of record support, claim protecting
tribal resources is an improper justification for the Withdrawal. Metamin 50-51,
AEMA 39-40, Yount 7-23, Utah 6, 13-16. Both these arguments fail.

a. The Grand Canyon region is a unique and critically
important cultural landscape for American Indian tribes.

American Indian tribal groups have lived and interacted in the landscapes
within the Withdrawal area since time immemorial. Trust-SER 175, 181, 203.
These tribes “combined their subsistence strategies within [the Grand Canyon
region’s] strikingly magnificent landscape, producing belief systems that
incorporate earthly elements and religion and result in a feeling of sacredness for
the region from which they as people cannot be separated.” Trust-SER 175. The
Withdrawal borders three Indian reservations (the Navajo, Kaibab Paiute, and
Havasupai), and is a part of the aboriginal territory of four additional tribal groups,
the Hualapai, Hopi, Zuni and Southern Paiute. AEMA-ER 272; Metamin-ER 110
(map). The Havasupai believe they are part of the Grand Canyon: “we feel our

environment — the earth, the sun, the water, the air — this is us.” Trust-SER 108,
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113. “If our water were polluted,” a Havasupai tribal leader stated, “we could not
relocate ... someplace else and still survive as the Havasupai Tribe. We are the
Grand Canyon.” Trust-SER 121.

As a part of formal government-to-government consultation, BLM and the
Forest Service held more than forty meetings with tribes while preparing the EIS.
DOI-SER 407-09. The National Park Service and BLM also each commissioned
surveys to gather information on American Indian and cultural resources in the
area. Trust-SER 159 (BLM), 194 (Park Service).™

Interior used the reports to analyze uranium mining’s potential impacts on
two categories of values: cultural resources and American Indian resources.
Cultural resources were defined as “prehistoric and Historic period archaeological
sites and historic buildings and structures,” including “places of traditional
religious and cultural importance.” DOI-SER 326. By contrast, American Indian
resources were defined as “places regarded as important to American Indian
cultures and traditions,” including “tribal homelands, places of traditional
Importance, traditional use areas, trails, springs and waterways, and sacred sites.”

DOI-SER 120; AEMA-ER 334.

9 Tribes also supplemented the information gathering with their own cultural
studies and comments. See Trust-SER 101-05 (Navajo congressional testimony),
id. 152-53 (Kaibab Paiute comment), id. 158 (Hualapai study).
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In its cultural resources evaluation, the FEIS identified 447 sites within the
Withdrawal area that were eligible for the National Register of Historic Places,
twelve that are presently listed, and almost 2,000 unevaluated sites. DOI-SER
187-88, Trust-SER 174. Because so little of the Withdrawal area has been
surveyed, hundreds if not thousands more sites likely exist there. See DOI-SER
188 (“[P]erhaps as few at 10% of the expected sites have been identified in the
North and East parcels.”) Although the FEIS found that no cumulative impacts to
cultural resources would be expected due to regulatory compliance and mitigation,
it concluded that there could be some direct impacts to cultural resources from
physical land disturbances. DOI-SER 327-30.

In its American Indian resources analysis, however, the FEIS found
extensive natural resources, springs, trails, seasonal camps, traditional use areas,
subsistence areas, and dance sites important to the tribes in the area. DOI-SER
198-202.° The FEIS determined that the region’s tribes “see their history and
culture as being bound and expressed in the [Grand Canyon] landscape,” and the
Havasupai, Hopi, and Zuni tribes believe they emerged into this world from within
the Grand Canyon and were placed there to care for the Canyon and lands around

it. AEMA-ER 269-71.

% The FEIS notes that that the data reviewed likely represents only a “fraction” of
the area’s American Indian resources because many tribes do not share traditional
and sacred knowledge with outsiders. AEMA-ER 336, Trust-SER 212 (stating
Zuni did not disclose information).
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Unlike for cultural resources, the FEIS determined that “mitigation may be
difficult or impossible in many cases” for American Indian resources, and “damage
to the values of significant, connected places may be irreversible and irreparable,
regardless of reclamation.” AEMA-ER 335. Absent a withdrawal, the FEIS found
potential impacts to American Indian resources that may be “significant,” and that
may disrupt ceremonial activities detrimental to tribes’ culture. DOI-SER 336-37.
The FEIS concluded that the cumulative disturbance to tribal resources could
ultimately result in the loss of function and sacredness of these places. AMEA-ER
338. Based on this record, the Secretary had ample basis to conclude that “any
mining within the sacred and traditional places ... may degrade the values of those
lands to the tribes that use them,” and that “it is likely that the potential impacts to
tribal resources could not be mitigated.” AEMA-ER 173.

Metamin, Yount, and AEMA also claim that the Withdrawal is not necessary
because existing laws would adequately protect tribal resources absent the
Withdrawal. AEMA 39-40; Metamin 48; Yount 6—7. They point, however, only
to the FEIS’s analysis of “Cultural Resources,” ignoring the FEIS’s conclusion that

unrestrained mining would significantly damage American Indian resources.”

21 Metamin claims that “FLPMA does not authorize withdrawals based on the
belief that mining wounds the earth,” arguing that the American Indian worldview
that mining negatively impacts the land is improper for Interior to consider.
Metamin 47, 49-50. But FLPMA provides the Secretary with sufficiently broad
authority to withdraw lands to protect the tribes’ “functional use of the area’s
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Similarly, Mr. Yount’s claim that these landscapes, trails, and use areas are
historical relics, Yount 18, ignores evidence of current and continued tribal use.
See, e.g., Trust-SER 181 (describing continued Hopi use of region); DOI-SER 199-
201 (describing continued Havasupai, Hopi and Hualapai use).

b. The Secretary has authority to protect Grand Canyon area
tribal resources.

Metamin, Yount, and Utah misconstrue FLPMA and American Indian
cultural-sites law to assert that the Secretary has no authority to protect tribal
resources on public lands in the Withdrawal area. Metamin 50-53; Yount 8-32;
Utah 13-19. Their claims all fail because statutory and executive policy support
“solicitude” towards American Indian cultural resources in public lands
decisionmaking. See Lyng v. Nw. Indian Cemetery Prot. Ass’n, 485 U.S. 439,
454-55 (1998).

First, under FLPMA, American Indian and cultural resources are “public
values” that the Secretary may safeguard through a withdrawal. 43 U.S.C.

8 1702(j). This is underscored by the fact that FLPMA requires generally that “the
public lands be managed in a manner that will protect the quality of scientific,
scenic, historical, ecological, environmental, air and atmospheric, water resource,

and archeological values.” 43 U.S.C. § 1701(a)(8). American Indian and cultural

natural resources,” AEMA-ER 175, a well-supported conclusion based on
consideration of numerous impacts of mining, of which concern about wounding
the earth was but a minor part. AEMA-ER 334-35.
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resources unguestionably include “historical” and “archeological” values public
lands management aims to protect, and American Indian resources are inextricably
intertwined with ecological, environmental, water and other resources.

Second, numerous statutes and executive policies provide federal land
management agencies with broad authority to protect cultural landscapes and
sacred sites and to accommodate tribes’ traditional values and uses.” For example,
this Court has noted that Interior must comply with Executive Order 13,007, which
requires federal agencies to accommodate tribal access to and ceremonial use of
sacred sites and to avoid physical damage to those sites “to the extent practicable,
permitted by law, and not clearly inconsistent with essential agency functions.”
Exec. Order No. 13,007, 61 Fed. Reg. 26,711 (May 24, 1996); S. Fork Band
Council of W. Shoshone of Nev. v. U.S. Dep’t of Interior, 588 F.3d 718, 724 (9th
Cir. 2009). In interpreting these laws and policies, federal courts hold that land

management agencies, in their discretion, may protect American Indian resources.

%2 See, e.g., 1978 American Indian Religious Freedom Act, 42 U.S.C. § 1996
(affirming policy of the United States to protect American Indian traditional
religions and access to sites); 1992 National Historic Preservation Act
Amendments, 54 U.S.C. 8§ 302701, 302706 (supporting tribal religious and
cultural sites to be included in National Register of Historic places); Cultural and
Heritage Cooperation Authority, 25 U.S.C. §8 3051-56 (permitting tribal gathering
of forest products, reburials on forest lands, temporary forest closures for tribal
cultural practices); Exec. Order No. 13,175, 65 Fed. Reg. 67,249, 67,250 (Nov. 6,
2000) (*“Agencies shall respect Indian tribal self-government and sovereignty,
honor tribal treaty and other rights, and strive to meet the responsibilities that arise
from the unique legal relationship between the Federal Government and Indian
tribal governments.”).
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See, e.g., Mount Royal, 477 F.3d at 758 (upholding FLPMA large-tract withdrawal
based in part on tribal resource protection rationale); Access Fund v. U.S. Dep’t of
Agric., 499 F.3d 1036, 1046-47 (9th Cir. 2007) (upholding agency decision to ban
rock climbing to protect tribe’s resources in national forest).”

These cases stand for the principle that agencies generally have discretion to
protect tribal resources, a principle Metamin, AEMA, and Mr. Yount overlook.
Instead, they argue that cases upholding agency decisions opting not to protect
tribal resources mean that agencies cannot protect tribal resources. See Metamin
50, AEMA 40, Yount 8-13, citing, inter alia, Lyng, 485 U.S. at 453-58; Navajo
Nation v. U.S. Forest Serv., 535 F.3d 1058, 1073 (9th Cir. 2008) (en banc);
Havasupai Tribe v. U.S. Forest Serv., 752 F. Supp. 1471, 1485-86 (D. Ariz. 1990),
aff’d Havasupai Tribe v. Robertson, 943 F.2d 32 (9th Cir. 1991). But while these
cases hold that agencies generally cannot be compelled to protect tribal resources,
none undermine the key principle that agencies are empowered to protect tribal
resources on public lands should they decide to do so, as Interior did here. See

Lyng, 485 U.S. at 454 (“The Government’s rights to the use of its own land, for

2 See also Cholla Ready Mix, Inc. v. Civish, 382 F.3d 969, 975-77 (9th Cir. 2004)
(protecting tribes’ cultural site from mining, stating “protecting Native American
... culturally[Jimportant sites has historical value for the nation as a whole.”); Wyo.
Sawmills, Inc. v. U.S. Forest Serv., 383 F.3d 1241, 1245 (10th Cir. 2004)
(upholding Forest Service’s preservation plan for tribal cultural site); Fortune v.
Thompson, No. CV-09-98-GF-SEH, 2011 WL 206164 (D. Mont. 2011) (upholding
Forest Service travel plan based, in part, on limiting interference with tribal
cultural practices).
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example, need not and should not discourage it from accommodating religious
practices like those engaged in by the Indian respondents.”) (emphasis added).
Nor does caselaw support Appellants’ claim that agencies may
accommodate protection of American Indian resources only with respect to small,
discrete sites. Appellants suggest that this Court be the first to vacate an agency
decision because the area protected is purportedly too large. See Metamin 51-53;
Yount 19; Utah 13, 16-18. This Court should not do so. Courts afford agencies
deference to the geographic scope of their protections as long as the record
supports the decision. See Mount Royal, 477 F.3d at 758 (upholding 20,000 acre
FLPMA withdrawal based, in part, on tribal cultural resource protections); Wyo.
Sawmills, 383 F.3d at 1245 (upholding 20,000 acre “Area of Consultation” that
was “considerably larger” than specific cultural site to protect and minimize
Impacts to historic resources and traditional cultural use); Fortune, 2011 WL
206164 at *3, n.5 (upholding agency decision that limited motorized travel within
129,000-acre Forest Service landscape in part to accommodate tribal concerns).
This approach is consistent with federal policy and law that empowers tribal
members to define the limits of their cultural sites.* The record here shows the

existence of important landscapes and areas, as well as hundreds, if not thousands,

2% See Exec. Order 13,007 (defining sacred sites as “identified by an Indian tribe,
or an Indian individual determined to be an appropriately authoritative
representative of an Indian religion”).
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of discrete American Indian sites located throughout each of the Withdrawal’s
three parcels, all of which Interior has discretion to protect. See supra 46.
Appellants’ arguments that the Secretary lacks authority to protect American
Indian resources, or the factual basis to do so, fall short.

3. Wildlife and visual resources

Record evidence also supports the Secretary’s rationale that the Withdrawal
protects wildlife and visual resources, contrary to AEMA'’s assertions. AEMA 40—
44. The record identifies many impacts to wildlife absent the Withdrawal,
chemical and radiation hazards among them. DOI-SER 297-300, Trust-SER 128.
The FEIS concludes that “given the reduced impacts (fewer acres directly and
indirectly affected, fewer roads and power lines built, fewer haul trips generated)
associated with [the Withdrawal], the magnitude of these impacts [to wildlife] is
significantly less” than without the Withdrawal. DOI-SER 310.” Arizona’s Game
and Fish Department commented that mining may impact wildlife “directly by
displacing wildlife[,] ... indirectly by fragmenting intact habitat, and adding toxic

materials to the environment.” Trust-SER 128.%° The U.S. Fish and Wildlife

% Compare DOI-SER 310 (impacts to wildlife would be “moderate ... and long
term” absent the Withdrawal), with DOI-SER 311 (under Withdrawal, impacts to
wildlife would be “minor ... and long term”); DOI-SER 307-10 (describing
increased potential for release of radionuclides into the environment and associated
impacts to wildlife).

%6 Arizona’s Game and Fish Commission voted “to support the ... Withdrawal.”
Trust-SER 66.
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Service agreed with BLM’s assessment that the Withdrawal would “remove
potential threats” to threatened and endangered wildlife. DOI-SER 312-13 (FEIS
noting potential impacts to imperiled species); Trust-SER 147-48 (BLM
statement); Trust-SER 154-57 (Fish and Wildlife concurrence). The FEIS found
that even minimal uranium contamination levels could harm aquatic organisms and
riparian habitats, noting “impacts from increased uranium levels in surface waters
could occur at every level of the foodweb.” DOI-SER 296, 303. This evidence
refutes AEMA’s contention that “mineral exploration and development would have
no apparent impact on wildlife.” AEMA 43.

AEMA also argues that existing regulations and laws are sufficient to
mitigate any adverse effects of mining on wildlife. AEMA 43. But the FEIS
assumed compliance with all existing laws and still found that “the loss of and
disturbance to vegetation and aquatic resources, along with alterations to the
topographic features of the area, may impact habitat for numerous species.” DOI-
SER 296.

AEMA'’s argument ultimately rests on the assumption that “moderate”
impacts to wildlife are insufficient to support a withdrawal. AEMA 44
(acknowledging FEIS’s finding that certain wildlife impacts absent withdrawal will
be “moderate”). FLPMA does not create such a threshold, and this Court should

not impose one.

53



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 68 of 207

The record likewise supports the Secretary’s conclusion that the Withdrawal
would reduce impacts to visual resources. AEMA claims that the FEIS determined
that impacts to visual resources absent the Withdrawal would only be moderate,
not “major” as the Secretary concluded. AEMA 40-41. This is both irrelevant and
incorrect. FLPMA imposes no requirement that a withdrawal prevent only
“major” impacts. Supra 38-39. And the FEIS repeatedly found that impacts to
visual resources from mining operations could be major. For example, the FEIS
projected that “[t]he addition of 317,505 ore hauling truck trips” absent the
Withdrawal “would create a major cumulative impact to visual resources ... from
fugitive dust generated by truck traffic.” DOI-SER 324.%" The record also
contradicts AEMA’s argument that impacts to visual resources are “overstated”
because BLM allegedly did not analyze the current regulatory scheme’s mitigating
effects. AEMA 41. To the contrary, the FEIS assumed compliance with all

existing regulations and laws.?® Because the record supports the Secretary’s

?" See also DOI-SER 318 (without Withdrawal, “impacts to visual resources could
be moderate to major” in the North Parcel.); id. (same for East Parcel); DOI-SER
319 (same for South Parcel); DOI-SER 323 (absent Withdrawal, visual impacts
from dust “would be moderate to major and long term”); DOI-SER 324
(Withdrawal’s “reduction in mining operations and associated activities would
result in reduced visual impacts with a magnitude of minor.”).

% See Metamin-ER 115-24, 224. The FEIS specifically addressed mitigation in
the context of visual resources. See, e.g., DOI-SER 317 (at North Parcel, absent
Withdrawal, “mining operation visual impacts ... in high use and visually sensitive
areas could be difficult to mitigate”); DOI-SER 318 (same at East Parcel).
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decision to protect wildlife and visual resources, this Court should reject AEMA’s
claims.

4., Continued uranium mining

The record also supports the Secretary’s rationale that uranium mining could
continue on valid existing claims and that “the economic benefits of continued
uranium mining could still be realized by local communities.” AEMA-ER 173,
175; DOI-SER 455-57 (describing predicted mining levels). The Withdrawal was
made subject to valid existing rights, meaning that, subject to a “validity
determination,” those who had discovered a valuable mineral deposit before the
Withdrawal could still mine in the Withdrawal area. AEMA 187. In a detailed
analysis, Interior projected that eleven mines could potentially demonstrate that
they had valid existing rights at the time of the Withdrawal. DOI-SER 455-57.

AEMA and Mr. Yount both argue that the Secretary’s rationale is
unsupported because Interior underestimated the uranium endowment in the
withdrawn area and thus incorrectly balanced the economic impacts of the
Withdrawal. AEMA 44-46; Yount 24-25. But the Secretary’s rationale was based
not on how much uranium would not be mined (and economic benefits foregone),
but on the fact that some mining, and thus some economic activity, would continue
under the Withdrawal. See AEMA-ER 173, 175-76. That conclusion would be

true even if Interior’s uranium-endowment estimates were dead wrong (which they
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were not). Put differently, Interior never claimed that the Withdrawal would not
have a “major effect on the economic benefits of mining.” AEMA 44. Appellants’
argument that Interior underestimated those economic benefits is simply not
relevant to the Secretary’s conclusion.

AEMA makes two other arguments that similarly do not hang together.
First, AEMA asserts that “it is irrelevant whether some mining will continue if the
withdrawal arbitrarily and unnecessarily limits mining exploration and
development,” thwarting the purposes of the Mining Law, FLPMA, and the 1984
Arizona Wilderness Act. AEMA 45. But this argument assumes the Withdrawal
arbitrarily limits mineral exploration, the very assertion that AEMA seeks to prove.
AEMA 31, 44. Regardless, Congress adopted FLPMA with the express purpose of
granting the Secretary authority to withdraw lands from mineral entry. Congress
also placed no limits on the Secretary’s withdrawal authority in the 1984
wilderness law. See Arizona Wilderness Act of 1984, Pub. L. No. 98-406, 98 Stat.
1485 (1984); DOI 78.

Second, AEMA complains that the Withdrawal may force mining companies
to obtain expensive validity determinations, discouraging them from developing
their claims. AEMA 46. But Interior understood that validity determinations

would be required after the Withdrawal and incorporated that consideration into its
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estimate of the number of mines that would operate post-Withdrawal. DOI-SER
455-56.

To the extent AEMA and Mr. Yount argue that Interior violated FLPMA and
the APA by underestimating the uranium endowment, regardless of whether that
estimate affected the Secretary’s decision to make the Withdrawal, that claim also
fails. True, Interior based its estimates on a 1990 study, as AEMA points out.
AEMA 45. But, as Interior observes, DOI 77-78, USGS experts drafted their own
detailed, lengthy, peer-reviewed report that updated that study. DOI-SER 1, 21-38
(recalculating endowment for only the Withdrawal area); AEMA-ER 182.

Mr. Yount also contends that Interior miscalculated how much of the
uranium endowment could be economically recovered. Yount 24-26. But, as
Interior explains, DOI 72-76, Interior’s estimate that 15% of the endowment could
be recovered is well supported, in part by industry experts, literature, and
assumptions. DOI-SER 442-46 (adopting industry assumption that each mine will

extract an average of 3 million pounds of uranium ore);** DOI-SER 447 (adopting

? Mr. Yount styles his argument as an APA claim but does not specify the statute
under which his claim arises. Yount 23-27. If this Court construes his claim to
arise under NEPA rather than FLPMA, it still fails because the FEIS included a full
and fair discussion of the endowment and related economic impacts of continued
mining, DOI-SER 248-81, 355-404, satisfying NEPA’s “hard look” standard. See
Conservation Cong. v. Finley, 774 F.3d 611, 621 (9th Cir. 2014).

%0 Using industry’s estimate may well have overstated the amount of recoverable
uranium given that it is more than twice the expected output from existing mines.
See Trust-SER 132-40 (letter of economic expert).
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industry assumption that six mines could operate simultaneously); Trust-SER 88—
89 (explaining basis, including industry expert input, for 15% figure); Metamin-ER
288, 606-52 (industry report providing assumptions). AEMA and Mr. Yount
disagree with Interior’s numbers. But disagreement over such technical, scientific
matters is squarely the sort where deference to the agency is warranted, especially
where, as here, the agency has carefully justified its analysis. See Conservation
Cong., 774 F.3d at 617 (“[W]hen reviewing scientific judgments and technical
analyses within the agency’s expertise, the reviewing court must be at its most
deferential.”) (citation and internal quotation marks omitted).

C.  The Scope Of The Withdrawal Was Proper.

Metamin and AEMA argue that the Secretary violated Interior’s
Departmental Manual, FLPMA, and the APA by including in the Withdrawal
200,000 acres of the North Parcel that are allegedly within the Virgin River
watershed and outside the watershed that drains directly into the Grand Canyon.
Metamin 35, 39-46; AEMA 34; see also Utah 10-12. This argument fails.

Interior cannot violate its manual because the manual is not legally
enforceable. See DOI 91-94. And Interior did not violate section 103(j) of
FLPMA, as Metamin contends. Metamin 39 (citing 43 U.S.C. § 1702(j)). Section
103(j) defines the term “withdrawal” in pertinent part as a “withholding” of land

from some uses for the purpose of “limiting activities ... in order to maintain other

58



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 73 of 207

public values” or “reserving the area for a particular public purpose or program.”
43 U.S.C. § 1702(j). The Withdrawal falls into the first category — limiting
activities to maintain other public values. Metamin’s arguments based on the other
category — reserving the area for a particular public purpose, see Metamin 34 — are
thus irrelevant. But even if Interior must “provide a particular public purpose” for
including the disputed 200,000 acres in the Withdrawal, the FEIS and ROD fit the
bill: withholding those 200,000 acres, like the other 800,000, will maintain public
values and serve a public purpose in the area by limiting uranium mining’s
damaging impacts on soil, water, wildlife, visual, tribal and other resources. See,
e.g., AEMA-ER 260 (map showing numerous mining claims in these 200,000
acres); id. 280 (water impacts in Virgin River watershed); Trust-SER 223-24
(cataloging ethnographic resources in the Fort Pierce Wash within the 200,000
acres); DOI-SER 179, 316-18, 322 (North Parcel visual resource impacts); id.
302-04 (wildlife impacts in Virgin River watershed).

Metamin’s main gripe is that the Withdrawal’s initial stated purpose was
protection of the “Grand Canyon watershed,” and it was thus arbitrary for the
Secretary to withdraw lands where surface water may not flow into the Grand
Canyon. Metamin 39-46; see also AEMA 32-34. This argument mischaracterizes
the record. The Secretary proposed the withdrawal to protect the million acres of

public lands identified in Representative Grijalva’s proposed legislation, an area
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that always included the 200,000 acres Metamin disputes. See supra 5-6.*" The
mere fact that the Secretary called the area the “Grand Canyon watershed” did not
somehow limit his authority to approve the Withdrawal in order to protect the
area’s public values.*

Even if a law required the Secretary to demonstrate that uranium mining on
the 200,000 acres of withdrawn lands could impact the Grand Canyon watershed as
Metamin defines it, the record supports such a connection. First, while surface
water in the western part of the Withdrawal’s North Parcel flows roughly north into
the Virgin River, Metamin-ER 138, groundwater flows in that area are less certain,
and some may flow directly into the Grand Canyon. DOI-SER 177, AEMA-ER
280 (underground fault zones west of the North Parcel “likely collect and convey
groundwater chiefly north toward central and southern Utah and lesser amounts
south toward the Grand Canyon” (emphasis added)). See also DOI 81-82. The
reverse is true in the northeast part of the North Parcel, where groundwater may
flow north into Utah, DOI-SER 177, though surface water indisputably flows into

the Canyon through Kanab Creek. Metamin-ER 140. Uncertainty about

31 Compare Trust-SER 94, 95 (maps of legislation) with Metamin-ER 112 (map of
proposed withdrawal).

32 Metamin’s reliance on BLM and EPA handbooks to define the term
“watershed,” Metamin 45; see also Utah 1, are irrelevant; neither govern the
Secretary’s withdrawal authority.
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groundwater impacts was one justification for the Withdrawal. AEMA-ER 173-
76, 298-99.

Second, even if ground or surface water does not flow from some of the
North Parcel into the Grand Canyon, uranium mining there could still impact many
public values on lands where water does flow into the Grand Canyon. See DOI
82-84. Watershed boundaries do not constrain how wildlife, air, or uranium dust
from mining and ore transport. DOI-SER 307 (*Uranium and other radionuclides
can be transported through the environment and contribute to exposure of
biological receptors via atmospheric deposition, dust, runoff, erosion and
deposition, groundwater and surface water, and the food chain.”); AEMA-ER 315
(“[T]he primary mechanism of contaminant dispersal outside mine perimeters is
fugitive dust.”). And areas of tribal importance throughout the North Parcel,
including ceremonial sites, are part and parcel of the tribal resources Interior aimed
to protect. See, e.g., AEMA-ER 337 (explaining that mining in the North Parcel
would disturb “the traditional territory of the Southern Paiute,” which the Southern
Paiute see “as an interconnected series of places”). The Secretary thus had a
reasoned basis for withdrawing lands in the North Parcel, whether or not ground or

surface water from every acre of that parcel flows directly into the Grand Canyon.
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D. Interior’s Rationale For The Withdrawal Did Not Impermissibly
Deviate From The Withdrawal Application.

AEMA cites a medley of FLPMA provisions, regulations, and policies to
argue that Interior’s rationale for the Withdrawal improperly deviated from the
application for the withdrawal that BLM filed in 2009. AEMA 32-34. This
argument is incorrect on several counts. First, there is no discrepancy between the
Withdrawal rationale and BLM’s application. Compare AEMA-ER 166 (ROD’s
statement that it documents Interior’s decision to make the Withdrawal “to protect
the Grand Canyon Watershed from adverse effects of locatable mineral exploration
and development”) with AEMA-ER 212 (application’s statement that “[t]he
purpose of the proposed withdrawal ... would be to protect the Grand Canyon
watershed from adverse effects of locatable hardrock mineral exploration and
mining”). See also AMEA-ER 183 (describing origin, and consistent definition, of
Withdrawal’s purpose and need).

Second, AEMA gives no reason why it would be impermissible for Interior’s
reasoning for the Withdrawal to have evolved between the time the Secretary
directed BLM to file the application in 2009, AEMA-ER 208-09, and when the
Secretary exercised his expansive discretion to make the Withdrawal in 2012. The
regulations and FLPMA section AEMA cites (43 C.F.R. § 2310.3-3; 43 U.S.C.

8 1714(b)(1)) merely discuss the mechanics for withdrawals with reference to the

withdrawal application; they do not say, as AEMA argues, that the Secretary must
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“analyze the application to determine if the withdrawal was appropriate based upon
the stated purpose of the applicant.” AEMA 32, 34. See also DOI 90-91.

E. Interior Complied With FLPMA In Coordinating With Counties.

Metamin maintains that Interior violated FLPMA by failing to
“meaningfully” coordinate with local governments. Metamin 64—77. Metamin
relies on two sections of FLPMA: (1) the congressional reporting requirements in
section 204(c)(2); and (2) the criteria in section 202(c) that the Secretary must
apply when developing land use plans. Metamin 67.% Interior complied with the
first section; the second is inapplicable.

FLPMA section 204(c)(2) requires that, for large-tract withdrawals, the
Secretary furnish to Congress “a statement of the consultation” that Interior
undertook with, among others, local governments, and a statement on potential
Impacts to “local government interests and the regional economy.” 43 U.S.C.

8 1714(c)(2)(7), (8). Interior’s report to Congress contained this information. See
Trust-SER 49-61 (report); Trust-SER 56-57 (describing consultation with local

governments); Trust-SER 58-59 (describing Withdrawal’s potential effect on local
government interests and regional economies). Section 204 requires nothing more.

Section 202(c) lists directives to be followed by the Secretary “[i]n the

development and revision of land use plans,” including that BLM *“coordinate”

% Metamin’s passing citation to 43 U.S.C. § 1739(e), Metamin 68, is inapt for the
reasons Interior states. DOI 85 n.27.
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with local governments and others. 43 U.S.C. § 1712(c) (emphasis added); id.

8 1712(c)(9). These directives do not apply to withdrawals. See id. 8§ 1712(c) (“In
the development and revision of land use plans, the Secretary shall....”); id.

8 1712(e)(3) (providing that withdrawals must be made only under 43 U.S.C.

8 1714). Interior thus could not (and did not) violate the intergovernmental-
coordination provisions of FLPMA section 202(c).**

Even so, Interior took great pains to coordinate with local governments. In
addition to collaboration Interior describes, DOI 8687, Interior specifically sought
information and analytical assistance from the Coalition-member counties (since
they were NEPA cooperating agencies); gave the counties (as cooperating
agencies) an advance opportunity to review and provide feedback on draft
documents, see, e.g., DOI-SER 425-26; held monthly conference calls with the
cooperating agencies as it prepared the FEIS, Trust-SER 141-42, DOI-SER 425-
26; had many other exchanges with the Coalition and its members, Trust-SER
106-07, 127, 130-31, 149-51 (e-mail and other correspondence with Counties);

and engaged a second consultant to independently revise BLM’s initial economic

% The cases Metamin cites, see Metamin 68, 73, do not hold or even suggest that
FLPMA section 202 applies to withdrawals under section 204. National Wildlife
Federation v. Burford, 835 F.2d 305, 322 (D.C. Cir. 1987), interpreted section
1739(e)’s public-participation provisions to apply to withdrawal-revocation
decisions and said nothing of section 202(c)’s coordination requirements.
American Motorcyclist Association v. Watt, 534 F. Supp. 923, 926 (D.C. Cal.
1981), involved a land management plan prepared under 43 U.S.C. 8 1781, which
is explicitly subject to section 202. See 43 U.S.C. § 1781(d).
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analysis with input from the Coalition. Metamin-ER 283; Trust-SER 96-100, 143,
144-46.

Metamin’s complaint, it seems, is not that Interior failed to adequately
coordinate with local governments, but that Interior ultimately disagreed with
them. Metamin 70. In support of its argument that Interior “marginalized local
government participation,” Metamin confesses a great deal of local government
participation and simply disputes the accuracy of Interior’s economic analysis.
Metamin 69-71. But Metamin’s mere disagreement with the substance of
Interior’s conclusions does not mean that Interior’s consultation process violated
FLPMA.

I11. INTERIOR COMPLIED WITH NEPA.

A. Interior Complied With NEPA’s Mandates Concerning
Unavailable Information.

Metamin claims Interior violated NEPA by relying on inaccurate data and
assumptions to conclude that “missing information on uranium mining’s impacts to
water resources and other natural resources was not essential to the [Withdrawal]
decision-making process,” and that NEPA required Interior to make additional
disclosures to address the unavailable information. Metamin 55. Metamin’s
allegations lack merit. BLM diligently gathered and analyzed data and determined

that additional data was not essential to making a decision to understand potential
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uranium contamination risks. This Court should defer to Interior’s reasonable
conclusion.

Agencies must “make clear” in an EIS when “there is incomplete or
unavailable information.” 40 C.F.R. § 1502.22. “If the incomplete information
relevant to reasonably foreseeable significant adverse impacts is essential to a
reasoned choice among alternatives” the agency must include that information in
the EIS. Id. § 1502.22(a). If the agency determines the information is essential to
a reasoned choice among alternatives and the cost is too exorbitant or the means to
obtain the information “are not known,” it must make additional findings. See id.
8 1502.22(b). But if the agency reasonably concludes the information is not
essential to a reasoned choice, after it describes what information is incomplete in
the EIS, the agency’s duties under section 1502.22 are satisfied.

As DOI explains, BLM met these standards. DOI 100-01. Further, BLM’s
use of “reasonable conservative assumptions” was appropriate to address scientific
unknowns that may impact human health. For example, the FEIS used
conservative assumptions on the South Parcel — such as assuming mine placement
on either side of the groundwater divide, high concentrations of uranium and
arsenic in mine drainage, average spring discharge volumes, and a range of
measured ambient arsenic and uranium concentrations — to assess whether

contaminated water may reach springs on the Havasupai Reservation and

66



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 81 of 207

groundwater wells at the towns of Tusayan and Valle. See AEMA-ER 291, 311-
12,321.%

Metamin attacks the Secretary’s justification for concluding additional
information was not essential, arguing that the Secretary’s reliance on data
regarding previously mined sites, particularly the Orphan Mine, was not
representative of modern uranium mining impacts. Metamin 61. Yet BLM did not
treat Orphan Mine as representative of modern mines; rather, it acknowledged that
“the Horn Creek data [reflecting contamination from Orphan] represent the upper
end of potential contamination that will be required to be addressed.” AEMA-ER
293. And BLM sought other data from administering agencies and former mine
personnel to round out its analysis. AEMA-ER 299.

Metamin further contends that the “conservative assumptions” the Secretary
relied on to conclude unavailable information was not essential were “pure
conjecture” and contradicted by the record. Metamin 64; 61-62. Metamin implies
that Interior’s assumptions are arbitrary because the record shows uranium mining
has not, and cannot, impact water resources. Id. Metamin ignores potential major
Impacts to water resources that are unrelated to Interior’s use of historic mining

data and argues without support that Interior’s assumptions are misleading. Given

% Contrary to Metamin’s assertion, Metamin 57, the FEIS never “admits” that the
unavailable information was “necessary.” The FEIS merely characterized
additional studies that could be done as “helpful” or “useful” in the future and
stated some data “merit additional investigation.” DOI-SER 301-02, 312.
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the thorough effort Interior made to locate existing and develop new data, this
Court should reject Metamin’s invitation to flyspeck the EIS. Lands Council v.
McNair, 629 F.3d 1070, 1074 (9th Cir. 2010) (“We are not to act as a panel of
scientists, instructing the agency, choosing among scientific studies, and ordering
the agency to explain every possible scientific uncertainty.”) (internal quotation
marks and citations omitted).

Courts regularly uphold agency decisions that rely on conservative
assumptions to err on the side of environmental protection, particularly where, as
here, significant public values are at stake. See Baltimore Gas & Elec. Co., 462
U.S. at 103 (finding reasonable an agency decision to “counteract the
uncertainties” inherent in its scientific analyses by “overestimat[ing]”
environmental impacts); San Luis & Delta-Mendota Water Auth. v. Jewell, 747
F.3d 581, 610 (9th Cir. 2014) (upholding agency decision to use conservative data
when “[f]acing great measurement uncertainty” and to “choos[e] an analytical tool
that resulted in greater protections” for an imperiled species).

Neither of the cases Metamin cites aid its argument. In Montana Wilderness
Association v. McAllister, this Court concluded the Forest Service could not make
a reasoned conclusion that it was complying with the Montana Wilderness Study
Act because the agency’s flawed legal analysis “caused [the agency] to ignore an

important aspect of the problem before it” and so to omit essential information.
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666 F.3d 549, 560 (9th Cir. 2011), cited by Metamin 60. Interior made no legal
error here, nor did it “ignore” the issue of potential impacts to water or other
resources.

Native Village of Point Hope v. Jewell is similarly inapposite. 740 F.3d 489
(9th Cir. 2014), cited by Metamin 58-60. There, this Court stated that in
determining compliance with 40 C.F.R. § 1502.22’s mandates, it “will defer to the
agency’s judgment about the appropriate level of analysis so long as the EIS
provides as much environmental analysis as is reasonably possible under the
circumstances.” Id. at 498. Because Interior provided reasonable analysis here,
this Court should defer to the Secretary’s decision that the missing information was
not essential.

B. Interior Disclosed Conflicts With Local Land Use Plans.

Metamin asserts that in preparing the EIS, Interior violated NEPA by not
allowing county governments “to fully participate as cooperators.” Metamin 72.
Metamin makes three complaints: (1) Interior “did not involve the Coalition in
developing the alternatives”; (2) Interior “disregarded” Coalition members’
comments on Interior’s economic analysis; and (3) Interior “ignored” conflicts
between the Withdrawal and “local land use plans and policies.” Metamin 72-73.

Each of these complaints is unsupported by the law and record.

69



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 84 of 207

First, while local governments may become cooperating agencies, no rule
mandates that federal agencies involve cooperators in every phase of alternative
development. See 40 C.F.R. 88 1501.6, 1506.2 (discussing cooperating agencies,
omitting reference to alternatives); DOI 106. Even so, Interior did seek input from
the counties when developing alternatives. See supra 63-65; Metamin-ER 572,
581 (cooperating agency meeting minutes reflecting report on alternatives
development and asking that meeting participants provide “further ideas for
alternatives”).

Second, the record shows that Interior did not “disregard” the counties’
comments on the economic analysis, but simply disagreed with the counties in a
considered exercise of technical judgment. See supra 64-65; Metamin-ER 283
(describing Interior’s analysis), 589-90 (Interior consultation with counties on
economic analysis).

Third, Interior did not “ignore” conflicts between the Withdrawal and local
land use plans. An EIS need only “discuss any inconsistency of a proposed action
with any approved State or local plan and laws ... [and] describe the extent to
which the agency would reconcile its proposed action with the plan or law.” 40
C.F.R. § 1506.2(d) (emphasis added). The FEIS did that, analyzing Coconino and
Mohave Counties’ general plans and describing whether they were consistent with

the Withdrawal. DOI-SER 227-32 (describing counties’ plans); Metamin-ER 126—
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27 (describing consistency).*® NEPA does not require federal agencies to conform
their proposed actions to local law. See Quechan Tribe of Fort Yuma Indian
Reservation v. U.S. Dep’t of Interior, 927 F. Supp. 2d 921, 946 (S.D. Cal. 2013),
appeal docketed, No. 13-55704 (Apr. 26, 2013) (finding analysis of consistency
with local laws to be sufficient under NEPA). Further, Interior could not have
reconciled the Withdrawal with both counties’ policies because Coconino
supported the Withdrawal and Mohave opposed it. Metamin-ER 126-27; Trust-
SER 73-80 (describing Coconino County’s support for Withdrawal); see also DOI
104.

IV. THE FOREST SERVICE’S CONSENT TO THE WITHDRAWAL DID
NOT VIOLATE THE NATIONAL FOREST MANAGEMENT ACT.

AEMA alone argues that the Withdrawal violated NFMA and other laws
because the Withdrawal allegedly conflicts with Kaibab National Forest’s
management plan. AEMA 48-59. AEMA also argues that the Forest Service’s
consent to the Withdrawal was arbitrary. Id. 60. These arguments lack merit.

FLPMA provides that the Secretary may withdraw National Forest lands
“only with the consent of” the Forest Service’s Chief or Secretary of Agriculture.
43 U.S.C. 8 1714(i); 43 C.F.R. § 2310.1-2(c)(3). The Chief provided his consent.

AEMA-ER 340. AEMA contends that the Chief’s consent violated NFMA and the

% The EIS did not discuss whether the Withdrawal was consistent with the general
plans of the other counties because those counties had no jurisdiction over
withdrawn areas. DOI-SER 164.
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1988 Kaibab Forest Plan because the Withdrawal is inconsistent with that plan,
which allegedly “provides” that certain forest lands “are open for location and
entry.” AEMA 55. This argument fails because forest plans cannot by law open or
close lands to mineral entry.

FLPMA mandates that “public lands shall be removed from or restored to
the operation of the Mining Law of 1872 ... only by withdrawal action pursuant to
[43 U.S.C.] section 1714.” 43 U.S.C. § 1712(e)(3) (emphasis added).*” Decisions
to close public lands to mineral entry can be made only by act of Congress or by
express authority delegated by Congress, such as FLPMA'’s withdrawal authority
or the Antiquities Act (which permits the President to withdraw lands for national
monuments). 54 U.S.C. § 320301.

Thus, though the Forest Service may regulate mining operations under the
NFMA, the Forest Service cannot open or close lands to mining through Forest
planning.® Instead, a Forest Plan can only reflect the fact that some lands are open

and others closed to mineral entry. A FLPMA withdrawal thus by its very nature

37 FLPMA defines “public lands” to include “any land and interest in land”
managed by BLM. 43 U.S.C. § 1702(e). BLM manages the mineral estate of
Forest Service lands. See Cal. Coastal Comm’n v. Granite Rock, 480 U.S. 572,
585 (1987) (citing FLPMA).

% Ppacific Rivers Council v. Thomas does not aid AEMA’s case. 873 F. Supp. 365,
372-73 (D. Idaho 1995); AEMA 52-53. That case discussed the relevance of
forest plans to mining operations, not to a Secretarial decision opening or closing
areas to mining. Pac. Rivers, 873 F. Supp. at 372.
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cannot conflict with a forest plan. See DOI 110-11 (making similar argument).
AEMA’s argument therefore fails.*

AEMA further complains that the Chief’s consent letter contains only two
sentences of explanation and is therefore inadequate. AEMA 60. But FLPMA
does not supply a standard against which the Chief’s consent must be weighed.
See 43 U.S.C. § 1714(i); 43 C.F.R. 8§ 2310.1-2(c)(3). The Forest Service also had
ample basis for its decision, articulated not only in the Chief’s letter (which
provides basis enough), but in the FEIS, in whose preparation the Service was
deeply involved. See AEMA-ER 340 (Chief’s consent letter stating, “[t]he Forest
Service has been a cooperator in the preparation of the [EIS] that considered the
effects of this potential withdrawal and has been engaged in the process since it
began”); DOI-SER 110 (FEIS represents “concerted efforts on the part of experts,
specialists, and representatives of the ... Kaibab National Forest,” among others);

id. 432 (listing 12 Forest Service staff among FEIS “Preparers”).*

% Interior’s argument, DOI 110, may be construed to urge that 16 U.S.C. § 472
curbed the Forest Service’s authority to regulate the surface impacts of mining.
This Court has rejected such an interpretation. See Public Lands for the People,
Inc. v. U.S. Dep’t of Agric., 697 F.3d 1192, 1198 (9th Cir. 2012) (dismissing
mining claimants’ assertion that 8§ 472 “restricts the [Agriculture] Secretary’s
discretion” to impose restrictions on alleged “rights in their mining claims.”).

0" Given the Forest Service’s significant involvement in preparing the Withdrawal
EIS, AEMA’s claim that the agency failed to independently analyze the
Withdrawal’s impacts on Forest lands must fail. AEMA 60.
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In attempting to devise a standard that the Chief’s consent must meet,
AEMA asserts that the Chief “fail[ed] to consider the Forest Service’s multiple use
mandate.” AEMA 60. But that mandate, standing alone, “breathes discretion at
every pore,” and thus “can hardly be considered [to set] concrete limits upon
agency discretion.” Perkins v. Bergland, 608 F.2d 803, 806 (9th Cir. 1979)
(alterations incorporated, quotations and citation omitted). The multiple use
concept encourages agencies to consider and balance different uses. But because
“not all uses are compatible,” it does not require that every use occur on each acre
of public land. See Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 58 (2004).
Here, the Forest Service had plentiful evidence to conclude that limiting a single
use (hardrock mining) would benefit many other values.

V. THEWITHDRAWAL DOES NOT VIOLATE THE ESTABLISHMENT
CLAUSE.

The Trust adopts the section of Interior’s brief that refutes Mr. Yount’s
argument that the Secretary violated the Establishment Clause. DOI 115-20;
Yount 7. We further note that Mount Royal Joint Venture v. Kempthorne is
directly on point. 477 F.3d at 756. There, the D.C. Circuit summarily rejected a
similar Establishment Clause challenge to a FLPMA large-tract withdrawal where
“[t]he Secretary enunciated several secular purposes for withdrawing the [lands in
question], including protection of aquifers and the environment.” Id. at 758. The

D.C. Circuit upheld the withdrawal on FLPMA and constitutional grounds, stating
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that the withdrawal “does not primarily affect religious interests; on the contrary, it
protects all non-mineral resources in the [area].” 1d.** The same is true here. The

district court’s decision denying Mr. Yount’s Establishment clause claim should be
upheld. AEMA-ER 43-45.

VI. IF THE COURT RULES FOR APPELLANTS, IT SHOULD REMAND
WITHOUT VACATUR.

Should the Court rule for Appellants on any claim, the appropriate remedy
would be remand without vacatur. Courts may remand illegal agency action
without vacatur “when equity demands,” for example, when necessary to prevent
serious harm to the environment or public health. Idaho Farm Bureau Fed’n v.
Babbitt, 58 F.3d 1392, 1405-06 (9th Cir. 1995) (retaining endangered species
listing to avoid species’ possible extinction while agency resolved defect on
remand).*

In the typical case challenging agency action, remand with vacatur often has

few consequences because the proposed action is suspended, maintaining the status

1 See also Fortune, 2011 WL 206164 at *3 (finding Forest Service decision
limiting motor vehicle travel did not violate Establishment Clause in part because
the “Travel Plan sets forth a host of secular purposes, including benefits to air
quality, water quality, soil quality, wildlife habitat, and fish habitat™).

2 Courts have also left an unlawful action in place where vacatur would have
severely disruptive consequences or thwart the objective of the statute at issue. See
Cal. Cmtys. Against Toxics v. EPA, 688 F.3d 989, 993-94 (9th Cir. 2012)
(remanding without vacatur to avoid disruption to power supply); W. Oil & Gas
Ass’nv. EPA, 633 F.2d 803, 813 (9th Cir. 1980) (retaining non-attainment
designations to avoid thwarting purpose of Clean Air Act).
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quo. This case is different. Vacatur would eliminate environmental protections,
and open the Withdrawal area to location and entry under the mining law. This
could cause significant environmental damage, including a rush to stake additional
uranium claims and to conduct exploration activities to prove valuable discoveries.
For example, the FEIS predicted, absent withdrawal, that more than 700 uranium
exploration projects would occur over twenty years — about one new project every
ten days — requiring as many as 3,640 drill holes. DOI-SER 450-51. Each
exploration project (which could include road and drill pad construction) can
disturb up to five acres, and can be undertaken based solely on notice to the
relevant agency, without NEPA analysis. See 43 C.F.R. § 3809.21(a) (BLM); 36
C.F.R. § 228.4(a) (Forest Service); Sierra Club v. Penfold, 857 F.2d 1307, 1314
(9th Cir. 1988); DOI-SER 436-38. Mining operations during remand could also
help companies obtain evidence needed to secure valid existing rights, and lead to
development of more mines than the FEIS predicted, potentially irreparably
Impacting groundwater and other resources. Remand without vacatur is thus the

appropriate remedy if any legal violation is found.*

1 this Court finds for Appellants but concludes additional factual development
on remedy is necessary, it can remand to the district court for further action. See,
e.g., Alaska Wilderness Recreation & Tourism Ass’n v. Morrison, 67 F.3d 723, 732
(9th Cir. 1995).
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CONCLUSION
The Secretary properly concluded that because the Grand Canyon region
“contains unique landscapes, is a sacred place for numerous tribes, and receives
visitors from all over the world, it is appropriate to tread carefully.” AEMA-ER
175-76. The Secretary’s approval of the Withdrawal fully complies with law.

This Court should affirm the district court.
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STATEMENT OF RELATED CASES
This case related to, and is consolidated with, three cases pending before this
Court, all of which challenge the same decision of the Secretary of Interior
challenged in this appeal:

- Metamin Enter. USA, Inc. v. Jewell, No. 14-17351 (9th Cir. filed Nov.
28, 2014);

- American Exploration & Mining Association v. S.M.R. Jewell, No. 14-
17352 (9th Cir. filed Nov. 28, 2014); and

- Gregory Yount v. S.M.R. Jewell, et al., No. 14-17374 (9th Cir. filed
Dec. 1, 2014).
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25 U.S.C.A. §941m

8 941m. General provisions

(a) Severability

If any provision of section 941b(a), 941c, or 941d of this title is rendered invalid by
the final action of a court, then all of this subchapter is invalid. Should any other
section of this subchapter be rendered invalid by the final action of a court, the
remaining sections of this subchapter shall remain in full force and effect.

(b) Interpretation consistent with Settlement Agreement

To the extent possible, this subchapter shall be construed in a manner consistent with
the Settlement Agreement and the State Act. In the event of a conflict between the
provisions of this subchapter and the Settlement Agreement or the State Act, the
terms of this subchapter shall govern. In the event of a conflict between the State Act
and the Settlement Agreement, the terms of the State Act shall govern. The
Settlement Agreement and the State Act shall be maintained on file and available for
public inspection at the Department of the Interior.

(c) Laws and regulations of United States

The provisions of any Federal law enacted after October 27, 1993, for the benefit of
Indians, Indian nations, tribes, or bands of Indians, which would affect or preempt
the application of the laws of the State to lands owned by or held in trust for Indians,
or Indian nations, tribes, or bands of Indians, as provided in this subchapter and the
South Carolina State Implementing Act, shall not apply within the State of South
Carolina, unless such provision of such subsequently enacted Federal law is
specifcally* made applicable within the State of South Carolina.

(d) Eligibility for consideration to become enterprise zone or general purpose
foreign trade zone

Notwithstanding the provisions of any other law or regulation, the Tribe shall be
eligible to become, sponsor and operate (1) an “enterprise zone” pursuant to title VI
of the Housing and Community Development Act of 1987 (42 U.S.C. 11501-11505)
or any other applicable Federal (or State) laws or regulations; or (2) a “foreign-trade
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zone” or “subzone” pursuant to the Foreign Trade Zones Act of 1934, as amended
(19 U.S.C. 81a-81u) and the regulations thereunder, to the same extent as other
federally recognized Indian Tribes.

(e) General applicability of State law

Consistent with the provisions of section 941b(a)(2) of this title, the provisions of
South Carolina Code Annotated, section 27-16-40, and section 19.1 of the
Settlement Agreement are approved, ratified, and confirmed by the United States,
and shall be complied with in the same manner and to the same extent as if they had
been enacted into Federal law.

() Subsequent amendments to Settlement Agreement or State Act
Consent is hereby given to the Tribe and the State to amend the Settlement

Agreement and the State Act if consent to such amendment is given by both the State
and the Tribe, and if such amendment relates to--

(1) the jurisdiction, enforcement, or application of civil, criminal, regulatory, or
tax laws of the Tribe and the State;

(2) the allocation or determination of governmental responsibility of the State and
the Tribe over specified subject matters or specified geographical areas, or both,
including provision for concurrent jurisdiction between the State and the Tribe;

(3) the allocation of jurisdiction between the tribal courts and the State courts; or

(4) technical and other corrections and revisions to conform the State Act and the
Agreement in Principle attached to the State Act to the Settlement Agreement.
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CREDIT(S)

(Pub.L. 103-116, § 15, Oct. 27, 1993, 107 Stat. 1136.)

Footnotes

1

So in original. Probably should be “specifically”.

25 U.S.C.A. §941m, 25 USCA § 941m
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25 U.S.C.A. § 3051
§ 3051. Purposes
The purposes of this chapter are--

(1) to authorize the reburial of human remains and cultural items on National
Forest System land, including human remains and cultural items repatriated under
the Native American Graves Protection and Repatriation Act (25 U.S.C. 3001 et

seq.);

(2) to prevent the unauthorized disclosure of information regarding reburial sites,
including the quantity and identity of human remains and cultural items on sites
and the location of sites;

(3) to authorize the Secretary of Agriculture to ensure access to National Forest
System land, to the maximum extent practicable, by Indians and Indian tribes for
traditional and cultural purposes;

(4) to authorize the Secretary to provide forest products, without consideration, to
Indian tribes for traditional and cultural purposes;

(5) to authorize the Secretary to protect the confidentiality of certain information,
including information that is culturally sensitive to Indian tribes;

(6) to increase the availability of Forest Service programs and resources to Indian
tribes in support of the policy of the United States to promote tribal sovereignty
and self-determination; and

(7) to strengthen support for the policy of the United States of protecting and
preserving the traditional, cultural, and ceremonial rites and practices of Indian
tribes, in accordance with Public Law 95-341 (commonly known as the American
Indian Religious Freedom Act; 42 U.S.C. 1996).
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CREDIT(S)
(Pub.L. 110-234, Title VIII, § 8101, May 22, 2008, 122 Stat. 1286; Pub.L. 110-246,
8 4(a), Title VIII, § 8101, June 18, 2008, 122 Stat. 1664, 2048.)

25 U.S.C.A. § 3052

8§ 3052. Definitions

In this chapter:
(1) Adjacent site

The term “adjacent site” means a site that borders a boundary line of National
Forest System land.

(2) Cultural items

The term “cultural items” has the meaning given the term in section 3001 of this
title, except that the term does not include human remains.

(3) Human remains

The term “human remains” means the physical remains of the body of a person of
Indian ancestry.

(4) Indian

The term “Indian” means an individual who is a member of an Indian tribe.

(5) Indian tribe

The term “Indian tribe” means any Indian or Alaska Native tribe, band, nation,

pueblo, village, or other community the name of which is included on a list
published by the Secretary of the Interior pursuant to section 479a-1 of this title.
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(6) Lineal descendant

The term “lineal descendant” means an individual that can trace, directly and
without interruption, the ancestry of the individual through the traditional kinship
system of an Indian tribe, or through the common law system of descent, to a
known Indian, the human remains, funerary objects, or other sacred objects of
whom are claimed by the individual.

(7) National Forest System

The term “National Forest System” has the meaning given the term in section
1609(a) of Title 16.

(8) Reburial site

The term “reburial site” means a specific physical location at which cultural items
or human remains are reburied.

(9) Traditional and cultural purpose

The term “traditional and cultural purpose”, with respect to a definable use, area,
or practice, means that the use, area, or practice is identified by an Indian tribe as
traditional or cultural because of the long-established significance or ceremonial
nature of the use, area, or practice to the Indian tribe.

CREDIT(S)

(Pub.L. 110-234, Title VIII, § 8102, May 22, 2008, 122 Stat. 1287; Pub.L. 110-246,
8 4(a), Title VIII, § 8102, June 18, 2008, 122 Stat. 1664, 2048.)
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25 U.S.C.A. § 3053

8 3053. Reburial of human remains and cultural items

(a) Reburial sites

In consultation with an affected Indian tribe or lineal descendant, the Secretary may
authorize the use of National Forest System land by the Indian tribe or lineal
descendant for the reburial of human remains or cultural items in the possession of
the Indian tribe or lineal descendant that have been disinterred from National Forest
System land or an adjacent site.

(b) Reburial

With the consent of the affected Indian tribe or lineal descendent, the Secretary may
recover and rebury, at Federal expense or using other available funds, human
remains and cultural items described in subsection (a) at the National Forest System
land identified under that subsection.

(c) Authorization of use
(1) In general
Subject to paragraph (2), the Secretary may authorize such uses of reburial sites on
National Forest System land, or on the National Forest System land immediately
surrounding a reburial site, as the Secretary determines to be necessary for
management of the National Forest System.

(2) Avoidance of adverse impacts

In carrying out paragraph (1), the Secretary shall avoid adverse impacts to cultural
items and human remains, to the maximum extent practicable.

CREDIT(S)

(Pub.L. 110-234, Title V111, § 8103, May 22, 2008, 122 Stat. 1287; Pub.L. 110-246,
8 4(a), Title VIII, § 8103, June 18, 2008, 122 Stat. 1664, 2049.)
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25 U.S.C.A. § 3054
8 3054. Temporary closure for traditional and cultural purposes

(@) Recognition of historic use
To the maximum extent practicable, the Secretary shall ensure access to National
Forest System land by Indians for traditional and cultural purposes, in accordance
with subsection (b), in recognition of the historic use by Indians of National Forest
System land.
(b) Closing land from public access

(1) Authority to close

Upon the approval by the Secretary of a request from an Indian tribe, the Secretary

may temporarily close from public access specifically identified National Forest

System land to protect the privacy of tribal activities for traditional and cultural
purposes.

(2) Limitation
A closure of National Forest System land under paragraph (1) shall affect the
smallest practicable area for the minimum period necessary for activities of the
applicable Indian tribe.
(3) Consistency
Access by Indian tribes to National Forest System land under this subsection shall
be consistent with the purposes of Public Law 95-341 (commonly known as the
American Indian Religious Freedom Act; 42 U.S.C. 1996).

CREDIT(S)

(Pub.L. 110-234, Title V1II, 8§ 8104, May 22, 2008, 122 Stat. 1288; Pub.L. 110-246,
8 4(a), Title VIII, § 8104, June 18, 2008, 122 Stat. 1664, 2049.)
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25 U.S.C.A. 8§ 3055
8 3055. Forest products for traditional and cultural purposes
(@) In general
Notwithstanding section 472a of Title 16, the Secretary may provide free of charge
to Indian tribes any trees, portions of trees, or forest products from National Forest
System land for traditional and cultural purposes.

(b) Prohibition

Trees, portions of trees, or forest products provided under subsection (a) may not be
used for commercial purposes.

CREDIT(S)
(Pub.L. 110-234, Title V111, § 8105, May 22, 2008, 122 Stat. 1288; Pub.L. 110-246,
§ 4(a), Title V111, § 8105, June 18, 2008, 122 Stat. 1664, 2050.)

25 U.S.C.A. § 3056

8§ 3056. Prohibition on disclosure

(@) Nondisclosure of information
(1) In general

The Secretary shall not disclose under section 552 of Title 5 (commonly known as
the “Freedom of Information Act”), information relating to--

(A) subject to subsection (b)(I),! human remains or cultural items reburied on
National Forest System land under section 3053 of this title; or

(B) subject to subsection (b)(2), resources, cultural items, uses, or activities
that--

(i) have a traditional and cultural purpose; and
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(ii) are provided to the Secretary by an Indian or Indian tribe under an express
expectation of confidentiality in the context of forest and rangeland research
activities carried out under the authority of the Forest Service.
(2) Limitations on disclosure
Subject to subsection (b)(2), the Secretary shall not be required to disclose
information under section 552 of Title 5 (commonly known as the “Freedom of
Information Act”), concerning the identity, use, or specific location in the National
Forest System of--

(A) a site or resource used for traditional and cultural purposes by an Indian
tribe; or

(B) any cultural items not covered under section 3053 of this title.
(b) Limited release of information
(1) Reburial

The Secretary may disclose information described in subsection (a)(I)(A)? if,
before the disclosure, the Secretary--

(A) consults with an affected Indian tribe or lineal descendent;
(B) determines that disclosure of the information--
(i) would advance the purposes of this chapter; and

(i) is necessary to protect the human remains or cultural items from harm,
theft, or destruction; and

(C) attempts to mitigate any adverse impacts identified by an Indian tribe or

lineal descendant that reasonably could be expected to result from disclosure of
the information.
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(2) Other information
The Secretary, in consultation with appropriate Indian tribes, may disclose
information described under paragraph (1)(B) or (2) of subsection (a) if the
Secretary determines that disclosure of the information to the public--
(A) would advance the purposes of this chapter;
(B) would not create an unreasonable risk of harm, theft, or destruction of the
resource, site, or object, including individual organic or inorganic specimens;
and
(C) would be consistent with other applicable laws.

CREDIT(S)

(Pub.L. 110-234, Title V111, § 8106, May 22, 2008, 122 Stat. 1288; Pub.L. 110-246,
§ 4(a), Title V111, § 8106, June 18, 2008, 122 Stat. 1664, 2050.)

Footnotes
1

So in original. Probably should be “(b)(1)”.

So in original. Probably should be “(a)(1)(A)”.
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43 U.S.C.A. § 156

8 156. Approval by Congress necessary for withdrawal, reservation, or restriction
of over 5,000 acres for any Department of Defense project or facility

No public land, water, or land and water area shall, except by Act of Congress, on
and after February 28, 1958 be (1) withdrawn from settlement, location, sale, or
entry for the use of the Department of Defense for defense purposes; (2) reserved for
such use; or (3) restricted from operation of the mineral leasing provisions of the
Outer Continental Shelf Lands Act [43 U.S.C.A. § 1331 et seq.], if such withdrawal,
reservation, or restriction would result in the withdrawal, reservation, or restriction
of more than five thousand acres in the aggregate for any one defense project or
facility of the Department of Defense since February 28, 1958, or since the last
previous Act of Congress which withdrew, reserved, or restricted public land, water,
or land and water area for that project or facility, whichever is later.

CREDIT(S)

(Pub.L. 85-337, § 2, Feb. 28, 1958, 72 Stat. 28.)
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43 US.C.A. 81781

§ 1781. California Desert Conservation Area

(@) Congressional findings

The Congress finds that--

(1) the California desert contains historical, scenic, archeological, environmental,
biological, cultural, scientific, educational, recreational, and economic resources
that are uniquely located adjacent to an area of large population;

(2) the California desert environment is a total ecosystem that is extremely
fragile, easily scarred, and slowly healed,;

(3) the California desert environment and its resources, including certain rare and
endangered species of wildlife, plants, and fishes, and numerous archeological and
historic sites, are seriously threatened by air pollution, inadequate Federal
management authority, and pressures of increased use, particularly recreational
use, which are certain to intensify because of the rapidly growing population of
southern California;

(4) the use of all California desert resources can and should be provided for in a
multiple use and sustained yield management plant’ to conserve these resources
for future generations, and to provide present and future use and enjoyment,
particularly outdoor recreation uses, including the use, where appropriate, of
off-road recreational vehicles;

(5) the Secretary has initiated a comprehensive planning process and established
an interim management program for the public lands in the California desert; and

(6) to insure further study of the relationship of man and the California desert
environment, preserve the unique and irreplaceable resources, including
archeological values, and conserve the use of the economic resources of the
California desert, the public must be provided more opportunity to participate in
such planning and management, and additional management authority must be
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provided to the Secretary to facilitate effective implementation of such planning
and management.

(b) Statement of purpose

It is the purpose of this section to provide for the immediate and future protection
and administration of the public lands in the California desert within the framework
of a program of multiple use and sustained vyield, and the maintenance of
environmental quality.

(c) Description of Area

(1) For the purpose of this section, the term “California desert” means the area
generally depicted on a map entitled *“California Desert Conservation
Area--Proposed” dated April 1974, and described as provided in subsection
(c)(2) of this section.

(2) As soon as practicable after October 21, 1976, the Secretary shall file a
revised map and a legal description of the California Desert Conservation Area
with the Committees on Interior and Insular Affairs of the United States Senate
and the House of Representatives, and such map and description shall have the
same force and effect as if included in this Act. Correction of clerical and
typographical errors in such legal description and a map may be made by the
Secretary. To the extent practicable, the Secretary shall make such legal
description and map available to the public promptly upon request.

(d) Preparation and implementation of comprehensive long-range plan for
management, use, etc.

The Secretary, in accordance with section 1712 of this title, shall prepare and
implement a comprehensive, long-range plan for the management, use,
development, and protection of the public lands within the California Desert
Conservation Area. Such plan shall take into account the principles of multiple use
and sustained yield in providing for resource use and development, including, but
not limited to, maintenance of environmental quality, rights-of-way, and mineral
development. Such plan shall be completed and implementation thereof initiated on
or before September 30, 1980.
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(e) Interim program for management, use, etc.

During the period beginning on October 21, 1976, and ending on the effective date
of implementation of the comprehensive, long-range plan, the Secretary shall
execute an interim program to manage, use, and protect the public lands, and their
resources now in danger of destruction, in the California Desert Conservation Area,
to provide for the public use of such lands in an orderly and reasonable manner such
as through the development of campgrounds and visitor centers, and to provide for a
uniformed desert ranger force.

() Applicability of mining laws

Subject to valid existing rights, nothing in this Act shall affect the applicability of
the United States mining laws on the public lands within the California Desert
Conservation Area, except that all mining claims located on public lands within the
California Desert Conservation Area shall be subject to such reasonable regulations
as the Secretary may prescribe to effectuate the purposes of this section. Any patent
issued on any such mining claim shall recite this limitation and continue to be
subject to such regulations. Such regulations shall provide for such measures as may
be reasonable to protect the scenic, scientific, and environmental values of the public
lands of the California Desert Conservation Area against undue impairment, and to
assure against pollution of the streams and waters within the California Desert
Conservation Area.

(g) Advisory Committee; establishment; functions

(1) The Secretary, within sixty days after October 21, 1976, shall establish a
California Desert Conservation Area Advisory Committee (hereinafter referred
to as “advisory committee”) in accordance with the provisions of section 1739 of
this title.

(2) It shall be the function of the advisory committee to advise the Secretary with
respect to the preparation and implementation of the comprehensive, long-range
plan required under subsection (d) of this section.
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(h) Management of lands under jurisdiction of Secretary of Agriculture and
Secretary of Defense

The Secretary of Agriculture and the Secretary of Defense shall manage lands within
their respective jurisdictions located in or adjacent to the California Desert
Conservation Area, in accordance with the laws relating to such lands and wherever
practicable, in a manner consonant with the purpose of this section. The Secretary,
the Secretary of Agriculture, and the Secretary of Defense are authorized and
directed to consult among themselves and take cooperative actions to carry out the
provisions of this subsection, including a program of law enforcement in accordance
with applicable authorities to protect the archeological and other values of the
California Desert Conservation Area and adjacent lands.

(i) Omitted

(j) Authorization of appropriations

There are authorized to be appropriated for fiscal years 1977 through 1981 not to
exceed $40,000,000 for the purpose of this section, such amount to remain available
until expended.

CREDIT(S)

(Pub.L. 94-579, Title VI, § 601, Oct. 21, 1976, 90 Stat. 2782.)

Footnotes

1

So in original. Probably should be “plan”.
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54 U.S.C.A. § 302701
8 302701. Program to assist Indian tribes in preserving historic property

Effective: December 19, 2014

(a) Establishment of program.--The Secretary shall establish a program and
promulgate regulations to assist Indian tribes in preserving their historic property.

(b) Communication and cooperation.--The Secretary shall foster communication
and cooperation between Indian tribes and State Historic Preservation Officers in the
administration of the national historic preservation program to--

(1) ensure that all types of historic property and all public interests in historic
property are given due consideration; and

(2) encourage coordination among Indian tribes, State Historic Preservation
Officers, and Federal agencies in historic preservation planning and in the
identification, evaluation, protection, and interpretation of historic property.

(c) Tribal values.--The program under subsection (a) shall be developed in a
manner to ensure that tribal values are taken into account to the extent feasible. The
Secretary may waive or modify requirements of this subdivision to conform to the
cultural setting of tribal heritage preservation goals and objectives.

(d) Scope of tribal programs.--The tribal programs implemented by specific tribal
organizations may vary in scope, as determined by each Indian tribe’s chief
governing authority.

(e) Consultation.--The Secretary shall consult with Indian tribes, other Federal
agencies, State Historic Preservations Officers, and other interested parties
concerning the program under subsection (a).

CREDIT(S)

(Pub.L. 113-287, 8§ 3, Dec. 19, 2014, 128 Stat. 3199.)
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54 U.S.C.A. § 302706
§ 302706. Eligibility for inclusion on National Register
Effective: December 19, 2014

(&) In general.--Property of traditional religious and cultural importance to an
Indian tribe or Native Hawaiian organization may be determined to be eligible for
inclusion on the National Register.

(b) Consultation.--In carrying out its responsibilities under section 306108 of this
title, a Federal agency shall consult with any Indian tribe or Native Hawaiian
organization that attaches religious and cultural significance to property described in
subsection (a).

(c) Hawaii.--In carrying out responsibilities under section 302303 of this title, the
State Historic Preservation Officer for Hawaii shall--

(1) consult with Native Hawaiian organizations in assessing the cultural
significance of any property in determining whether to nominate the property to
the National Register;

(2) consult with Native Hawaiian organizations in developing the cultural
component of a preservation program or plan for the property; and

(3) enter into a memorandum of understanding or agreement with Native Hawaiian
organizations for the assessment of the cultural significance of a property in
determining whether to nominate the property to the National Register and to carry
out the cultural component of the preservation program or plan.

CREDIT(S)

(Pub.L. 113-287, § 3, Dec. 19, 2014, 128 Stat. 3201.)
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54 U.S.C.A. § 320301
§ 320301. National monuments

Effective: December 19, 2014

(a) Presidential declaration.--The President may, in the President’s discretion,
declare by public proclamation historic landmarks, historic and prehistoric
structures, and other objects of historic or scientific interest that are situated on land
owned or controlled by the Federal Government to be national monuments.

(b) Reservation of land.--The President may reserve parcels of land as a part of the
national monuments. The limits of the parcels shall be confined to the smallest area
compatible with the proper care and management of the objects to be protected.

(c) Relinquishment to Federal Government.--When an object is situated on a
parcel covered by a bona fide unperfected claim or held in private ownership, the
parcel, or so much of the parcel as may be necessary for the proper care and
management of the object, may be relinquished to the Federal Government and the
Secretary may accept the relinquishment of the parcel on behalf of the Federal
Government.

(d) Limitation on extension or establishment of national monuments in
Wyoming.--No extension or establishment of national monuments in Wyoming
may be undertaken except by express authorization of Congress.

CREDIT(S)

(Pub.L. 113-287, 8§ 3, Dec. 19, 2014, 128 Stat. 3259.)
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PL 98-406, AUGUST 28, 1984, 98 Stat 1485

UNITED STATES PUBLIC LAWS
98th Congress - Second Session
Convening January 23, 1984

DATA SUPPLIED BY THE U.S. DEPARTMENT OF JUSTICE. (SEE SCOPE)
Additions and Deletions are not identified in this document.

PL 98-406 (HR 4707)
AUGUST 28, 1984

An Act to designate certain national forest lands in the State of Arizona as
wilderness, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the “Arizona
Wilderness Act of 1984°,

TITLE I

SEC. 101. (a) In furtherance of the purposes of the Wilderness Act (16 U.S.C.
1131-1136), the following lands in the State of Arizona are hereby designated as
wilderness and therefore as components of the National Wilderness Preservation
System:

(1) *“16 USC 1132’ certain lands in the Prescott National Forest, which comprise
approximately five thousand four hundred and twenty acres, as generally depicted
on a map entitled “Apache Creek Wilderness — Proposed’, dated February 1984,
and which shall be known as the Apache Creek Wilderness;

(2) “16 USC 1132’ certain lands in the Prescott National Forest, which comprise
approximately fourteen thousand nine hundred and fifty acres, as generally
depicted on a map entitled “Cedar Bench Wilderness — Proposed’, dated August
1984, and which shall be known as the Cedar Bench Wilderness;

(3) “16 USC 1132’ certain lands in the Apache-Sitgreaves National Forest, which
comprise approximately eleven thousand and eighty acres, as generally depicted on
a map entitled “Bear Wallow Wilderness — Proposed’, dated March 1984, and
which shall be known as the Bear Wallow Wilderness;

(4) *“16 USC 1132’ certain lands in the Prescott National Forest, which comprise
approximately twenty-six thousand and thirty acres, as generally depicted on a map
entitled “Castle Creek Wilderness — Proposed’, dated August 1984, and which
shall be known as the Castle Creek Wilderness;
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(5) certain lands in the Coronado National Forest, which comprise approximately
sixty-nine thousand seven hundred acres, as generally depicted on a map entitled
“Chiricahua Wilderness — Proposed’, dated March 1984, and which are hereby
incorporated in and shall be deemed part of the Chiricahua Wilderness, as
designated by Public Law 88-577 “16 USC 1131;

(6) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately eleven thousand five hundred and fifty acres, as generally depicted
on a map entitled “Fossil Springs Wilderness — Proposed’, dated April 1984, and
which shall be known as the Fossil Springs Wilderness;

(7) “16 USC 1132’ certain lands in the Tonto National Forest, which comprise
approximately fifty-three thousand five hundred acres, as generally depicted on a
map entitled “Four Peaks Wilderness — Proposed’, dated April 1984, and which
shall be known as the Four Peaks Wilderness;

(8) certain lands in the Coronado National Forest, which comprise approximately
twenty-three thousand six hundred acres, as generally depicted on a map entitled
“Galiuro Wilderness Additions — Proposed’, dated April 1984, and which are
hereby incorporated in and shall be deemed a part of the Galiuro Wilderness as
designated by Public Law 88-577; “16 USC 1131’

(9) “16 USC 1132’ certain lands in the Prescott National Forest, which comprise
approximately nine thousand eight hundred acres, as generally depicted on a map
entitled “Granite Mountain Wilderness — Proposed’, dated April 1984, and which
shall be known as Granite Mountain Wilderness;

(10) “16 USC 1132’ certain lands in the Tonto National Forest, which comprise
approximately thirty-six thousand seven hundred and eighty acres, as generally
depicted on a map entitled “Hellsgate Wilderness — Proposed’, dated August 1984,
and which shall be known as the Hellsgate Wilderness;

(11) “16 USC 1132’ certain lands in the Prescott National Forest which comprise
approximately seven thousand six hundred acres, as generally depicted on a map
entitled “Juniper Mesa Wilderness — Proposed’, dated February 1984, and which
shall be known as the Juniper Mesa Wilderness;

(12) “16 USC 1132’ certain lands in the Kalbab and Coconino National Forests,
which comprise approximately six thousand five hundred and ten acres, as
generally depicted on a map entitled “Kendrick Mountain Wilderness —
Proposed’, dated February 1984, and which shall be known as Kendrick Mountain
Wilderness;

(13) “16 USC 1131’ certain lands in the Tonto National Forest, which comprise
approximately forty-six thousand six hundred and seventy acres, as generally
depicted on a map entitled “Mazatzal Wilderness Additions — Proposed’, dated
August 1984, and which are hereby incorporated and shall be deemed a part of the
Mazatzal Wilderness as designated by Public Law 88-577: Provided, That within
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the lands added to the Mazatzal Wilderness by this Act, the provisions of the
Wilderness Act shall not be construed to prevent the installation and maintenance
of hydrologic, meteorologic, or telecommunications facilities, or any combination
of the foregoing, or limited motorized access to such facilities when nonmotorized
access means are not reasonably available or when time is of the essence, subject to
such conditions as the Secretary deems desirable, where such facilities or access are
essential to flood warning, flood control, and water reservoir operation purposes;
(14) “16 USC 1132’ certain lands in the Coronado National Forest, which comprise
approximately twenty thousand one hundred and ninety acres, as generally depicted
on a map entitled “Miller Peak Wilderness — Proposed’, dated February 1984, and
which shall be known as the Miller Peak Wilderness;

(15) “16 USC 1132’ certain lands in the Coronado National Forest, which comprise
approximately twenty-five thousand two hundred and sixty acres, as generally
depicted on a map entitled “Mt. Wrightson Wilderness — Proposed’, dated
February 1984, and which shall be known as the Mt. Wrightson Wilderness;

(16) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately eighteen thousand one hundred and fifty acres, as generally depicted
on a map entitled “Munds Mountain Wilderness — Proposed’, dated August 1984,
and which shall be known as the Munds Mountain Wilderness;

(17) “16 USC 1132’ certain lands in the Coronado National Forest, which comprise
approximately seven thousand four hundred and twenty acres, as generally depicted
on a map entitled “Pajarita Wilderness — Proposed’, dated March 1984, and which
shall be known as the Pajarita Wilderness;

(18) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately forty-three thousand nine hundred and fifty acres, as generally
depicted on a map entitled “Red Rock-Secret Mountain Wilderness — Proposed’,
dated April 1984, and which shall be known as the Red Rock—Secret Mountain
Wilderness;

(19) “16 USC 1132’ certain lands in the Coronado National Forest, which comprise
approximately thirty-eight thousand five hundred and ninety acres, as generally
depicted on a map entitled “Rincon Mountain Wilderness — Proposed’; dated
February 1984, and which shall be known as the Rincon Mountain Wilderness;
(20) “16 USC 1132’ certain lands in the Tonto National Forest, which comprise
approximately eighteen thousand nine hundred and fifty acres, as generally
depicted on a map entitled “Salome Wilderness — Proposed’, dated August 1984,
and which shall be known as the Salome Wilderness;

(21) “16 USC 1132’ certain lands in the Tonto National Forest, which comprise
approximately thirty-two thousand eight hundred acres, as generally depicted on a
map entitled “Salt River Canyon Wilderness — Proposed’, dated April 1984, and
which shall be known as the Salt River Canyon Wilderness;
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(22) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately eighteen thousand two hundred acres, as generally depicted on a
map entitled “Kachina Peaks Wilderness — Proposed’, dated August 1984, and
which shall be known as the Kachina Peaks Wilderness;

(23) “16 USC 1132’ certain lands in the Coronado National Forest, which comprise
approximately twenty-six thousand seven hundred and eighty acres, as generally
depicted on a map entitled “Santa Teresa Wilderness — Proposed’, dated February
1984, and which shall be known as the Santa Teresa Wilderness; the governmental
agency having jurisdictional authority may authorize limited access to the area, for
private and administrative purposes, from U.S. Route 70 along Black Rock Wash to
the vicinity of Black Rock;

(24) certain lands in the Tonto National Forest, which comprise approximately
thirty-five thousand six hundred and forty acres, as generally depicted on a map
entitled “Superstition Wilderness Additions — Proposed’, dated August 1984, and
which are hereby incorporated in and shall be deemed to be a part of the
Superstition Wilderness as designated by Public Law 88-577;

(25) “16 USC 1131’ certain lands in the Coconino National Forest and Prescott
National Forest, which comprise approximately eight thousand one hundred and
eighty acres, as generally depicted on a map entitled “Sycamore Canyon
Wilderness Additions — Proposed’, dated April 1984, and which are hereby
incorporated in and shall be deemed a part of the Sycamore Canyon Wilderness as
designated by Public Law 92-241;

(26) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately thirteen thousand six hundred acres, as generally depicted on a map
entitled “West Clear Creek Wilderness — Proposed’, dated April 1984, and which
shall be known as the West Clear Creek Wilderness;

(27) “16 USC 1132’ certain lands in the Coconino National Forest, which comprise
approximately six thousand seven hundred acres, as generally depicted on a map
entitled “Wet Beaver Wilderness — Proposed’, dated February 1984, and which
shall be known as the Wet Beaver Wilderness;

(28) “16 USC 1132’ certain lands in the Prescott National Forest, which comprise
approximately five thousand six hundred acres, as generally depicted on a map
entitled “Woodchute Wilderness — Proposed’, dated August 1984, and which shall
be known as the Woodchute Wilderness;

(29) “16 USC 1132’ certain lands in the Coconino National Forest, which
compromise approximately ten thousand one hundred and forty acres, as generally
depicted on a map entitled “Strawberry Crater Wilderness — Proposed’, dated
April 1984, and which shall be known as Strawberry Crater Wilderness;
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(30) “16 USC 1132’ certain lands in the Apache-Sitgreaves National Forest, which
comprise approximately five thousand two hundred acres, as generally depicted on
a map entitled “Escudilla — Proposed Wilderness’, dated April 1984, and which
shall be known as Escudilla Wilderness.

(b) Subject to valid existing rights, the wilderness areas designated under this
section shall be administered by the Secretary of Agriculture (hereinafter in this
title referred to as the “Secretary’) in accordance with the provisions of the
Wilderness Act governing areas designated by that Act as wilderness, except that
any reference in such provisions to the effective date of the Wilderness Act (or any
similar reference) shall be deemed to be a reference to the date of enactment of this
Act.

(c) “16 USC 1131’ As soon as practicable after enactment of this Act, the Secretary
shall file a map and a legal description of each wilderness area designated under this
section with the Committee on Interior and Insular Affairs of the United States
House of Representatives and with the Committee on Energy and Natural
Resources of the United States Senate. Such map and description shall have the
same force and effect as if included in this Act, except that correction of clerical and
typographical errors in such legal description and map may be made. Such map and
legal description shall be on file and available for public inspection in the Office of
the Chief of the Forest Service, United States Department of Agriculture.

(d) The Congress does not intend that designation of wilderness areas in the State of
Arizona lead to the creation of protective perimeters or buffer zones around each
wilderness area. The fact that nonwilderness activities or uses can be seen or heard
from areas within a wilderness shall not, of itself, preclude such activities or uses up
to the boundary of the wilderness area.

(e)(1) “16 USC 1133" As provided in paragraph (6) of section 4(d) of the
Wilderness Act, nothing in this Act or in the Wilderness Act shall constitute an
express or implied claim or denial on the part of the Federal Government as to
exemption from Arizona State water laws.

(2) “16 USC 1131’ As provided in paragraph (7) of section 4(d) of the Wilderness
Act, nothing in this Act or in the Wilderness Act shall be construed as affecting the
jurisdiction or responsibilities of the State of Arizona with respect to wildlife and
fish in the national forests located in that State.

(H(1) Grazing of livestock in wilderness areas established by this title, where
established prior to the date of the enactment of this Act, shall be administered in
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accordance with section 4(d)(4) of the Wilderness Act and section 108 of Public
Law 96-560.

(2) “16 USC 1133’ The Secretary is directed to review all policies, practices, and
regulations of the Department of Agriculture regarding livestock grazing in national
forest wilderness areas in Arizona in order to insure that such policies, practices,
and regulations fully conform with and implement the intent of Congress regarding
grazing in such areas, as such intent is expressed in this Act.

(3) Not later than one year after the date of the enactment of this Act, and at least
every five years thereafter, the Secretary of Agriculture shall submit to the
Committee on Interior and Insular Affairs of the United States House of
Representatives and to the Committee on Energy and Natural Resources of the
United States Senate a report detailing the progress made by the Forest Service in
carrying out the provisions of paragraphs (1) and (2) of this section.

SEC. 102. (a) In furtherance of the purposes of the Wilderness Act, the Secretary
of Agriculture shall review the following as to their suitability or nonsuitability for
preservation as wilderness and shall submit his recommendations to the President:

(1) certain lands in the Coronado National Forest, which comprise approximately
eight hundred fifty acres, as generally depicted on a map entitled “Bunk Robinson
Wilderness Study Area Additions — Proposed’, dated February 1984, and which
are hereby incorporated in the Bunk Robinson Wilderness Study Area as designated
by Public Law 96-550;

(2) “94 Stat. 3223 certain lands in the Coronado National Forest, which comprise
approximately five thousand and eighty acres, as generally depicted on a map
entitled “Whitmire Canyon Study Area Additions — Proposed’, dated February
1984, and which are hereby incorporated in the Whitmire Canyon Wilderness
Study Area as designated by Public Law 96-550; and

(3) certain lands in the Coronado National Forest, which comprise approximately
sixty-two thousand acres, as generally depicted on a map entitled “Mount Graham
Wilderness Study Area’, dated August 1984, and which shall be known as the
Mount Graham Wilderness Study Area.

With respect to the areas named in paragraphs (1) and (2), the President shall submit
his recommendations to the United States House of Representatives and the United
States Senate no later than January 1, 1986.

(b) Subject to valid existing rights, the wilderness study areas designated by this
section shall, until Congress determines otherwise, be administered by the
Secretary so as to maintain their presently existing wilderness character and
potential for inclusion in the National Wilderness Preservation System.
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SEC. 103. (a) The Congress finds that —

(1) the Department of Agriculture has completed the second roadless area review
and evaluation program (RARE II);
(2) the Congress has made its own review and examination of national forest system
roadless areas in Arizona and of the environmental impacts associated with
alternative allocations of such areas.

(b) On the basis of such review, the Congress hereby determines and directs that —
(1) “16 USC 1600° without passing on the question of the legal and factual
sufficiency of the RARE Il final environmental statement (dated January 1979)
with respect to national forest system lands in States other than Arizona, such
statement shall not be subject to judicial review with respect to national forest
system lands in the State of Arizona;

(2) with respect to the national forest system lands in the State of Arizona which
were reviewed by the Department of Agriculture in the second roadless area review
and evaluation (RARE Il) and those lands referred to in subsection (d), except those
lands designated for wilderness study upon enactment of this Act, that review and
evaluation or reference shall be deemed for the purposes of the initial land
management plans required for such lands by the Forest and Rangeland Renewable
Resources Planning Act of 1974, as amended by the National Forest Management
Act of 1976, to be an adequate consideration of the suitability of such lands for
inclusion in the National Wilderness Preservation System and the Department of
Agriculture shall not be required to review the wilderness option prior to the
revisions of the plans, but shall review the wilderness option when the plans are
revised, which revisions will ordinarily occur on a ten-year cycle, or at least every
fifteen years, unless, prior to such time the Secretary of Agriculture finds that
conditions in a unit have significantly changed;

(3) areas in the State of Arizona reviewed in such final environmental statement or
referred to in subsection (d) and not designated wilderness or wilderness study upon
enactment of this Act shall be managed for multiple use in accordance with land
management plans pursuant to section 6 of the Forest and Rangeland Renewable
Resources Planning Act of 1974, as amended by the National Forest Management
Act of 1976: Provided, That such areas need not be managed for the purpose of
protecting their suitability for wilderness designation prior to or during revision of
the initial land management plans;

(4) “16 USC 1604’ in the event that revised land management plans in the State of
Arizona are implemented pursuant to section 6 of the Forest and Rangeland
Renewable Resources Planning Act of 1974, as amended by the National Forest
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Management Act of 1976, and other applicable law, areas not recommended for
wilderness designation need not be managed for the purpose of protecting their
suitability for wilderness designation prior to or during revision of such plans, and
areas recommended for wilderness designation shall be managed for the purpose of
protecting their suitability for wilderness designation as may be required by the
Forest and Rangeland Renewable Resources Planning Act of 1974, as amended by
the National Forest Management Act of 1976, and other applicable law; and

(5) “16 USC 1600’ unless expressly authorized by Congress, the Department of
Agriculture shall not conduct any further statewide roadless area review and
evaluation of national forest system lands in the State of Arizona for the purpose of
determining their suitability for inclusion in the National Wilderness Preservation
System.

(c) “16 USC 1604’ As used in this section, and as provided in section 6 of the Forest
and Rangeland Renewable Resources Planning Act of 1974, as amended by the
National Forest Management Act of 1976, the term “revision’ shall not include an
“amendment’ to a plan.

(d) The provisions of this section shall also apply to national forest system roadless
lands in the State of Arizona which are less than five thousand acres in size.

SEC. 104. Section 3(a) of the Wild and Scenic Rivers Act (16 U.S.C. 1274) is
amended by inserting the following after paragraph (50):

“(51) VERDE, ARIZONA. — The segment from the boundary between national
forest and private land in sections 26 and 27, township 13 north, range 5 east, Gila
Salt River meridian, downstream to the confluence with Red Creek, as generally
depicted on a map entitled “Verde River — Wild and Scenic River’ dated March
1984, which is on file and available for public inspection in the Office of the Chief,
Forest Service, United States Department of Agriculture; to be administered by the
Secretary of Agriculture. This designation shall not prevent water users receiving
Central Arizona Project water allocations from diverting that water through an
exchange agreement with downstream water users in accordance with Arizona
water law. After consultation with State and local governments and the interested
public and within two years after the date of enactment of this paragraph, the
Secretary shall take such action as is required under subsection (b) of this section.’.

SEC. 105. There are added to the Chiricahua National Monument, in the State of
Arizona, established by Proclamation Numbered 1692 of April 18, 1924 (43 Stat.
1946) certain lands in the Coronado National Forest which comprise
approximately eight hundred and fifty acres as generally depicted on the map
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entitled “Bonita Creek Watershed’, dated May 1984, retained by the United States
Park Service, Washington, D.C. The area added by this paragraph shall be
administered by the National Park Service as wilderness.

TITLE I
SEC. 201. The Congress finds that —

(1) the Aravaipa Canyon, situated in the Galiuro Mountains in the Sonoran desert
region of southern Arizona, is a primitive place of great natural beauty that, due to
the rare presence of a perennial stream, supports an extraordinary abundance and
diversity of native plant, fish, and wildlife, making it a resource of national
significance; and

(2) the Aravaipa Canyon should, together with certain adjoining public lands, be
incorporated within the National Wilderness Preservation System in order to
provide for the preservation and protection of this relatively undisturbed but fragile
complex of desert, riparian and aquatic ecosystems, and the native plant, fish, and
wildlife communities dependent on it, as well as to protect and preserve the area’s
great scenic, geologic, and historical values, to a greater degree than would be
possible in the absence of wilderness designation.

SEC. 202. “16 USC 1132’ In furtherance of the purposes of the Wilderness Act of
1964 (78 Stat. 890, 16 U.S.C. 1131 et seq.) and consistent with the policies and
provisions of the Federal Land Policy and Management Act of 1976 (90 Stat.
2743; 43 U.S.C. 1701 et seq.), certain public lands in Graham and Pinal Counties,
Arizona, which comprise approximately six thousand six hundred and seventy
acres, as generally depicted on a map entitled “Aravaipa Canyon Wilderness —
Proposed’ and dated May 1980, are hereby designated as the Aravaipa Canyon
Wilderness and, therefore, as a component of the National Wilderness Preservation
System.

SEC. 203. “16 USC 1131’ Subject to valid existing rights, the Aravaipa Canyon
Wilderness shall be administered by the Secretary of the Interior in accordance
with the provisions of the Wilderness Act governing areas designated by that Act
as wilderness. For purposes of this title, any references in such provisions to the
effective date of the Wilderness Act shall be deemed to be a reference to the
effective date of this Act and any reference to the Secretary of Agriculture with
regard to administration of such areas shall be deemed to be a reference to the
Secretary of the Interior, and any reference to wilderness areas designated by the
Wilderness Act or designated national forest wilderness areas shall be deemed to
be a reference to the Aravaipa Canyon Wilderness. For purposes of this title, the

Trust Addendum 028



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 125 of 207

reference to national forest rules and regulations in the second sentence of section
4(d)(3) of the Wilderness Act shall be deemed to be a reference to rules and
regulations applicable to public lands, as defined in section 103(e) of the Federal
Land Policy and Management Act of 1976 (43 U.S.C. 1701, 1702).

SEC. 204. “16 USC 1133’ As soon as practicable after this Act takes effect, the
Secretary of the Interior shall file a map and a legal description of the Aravaipa
Canyon Wilderness with the Committee on Energy and Natural Resources of the
United States Senate and with the Committee on Interior and Insular Affairs of the
United States House of Representatives, and such map and description shall have
the same force and effect as if included in this Act: Provided, That correction of
clerical and typographical errors in the legal description and map may be made.
The map and legal description shall be on file and available for public inspection in
the offices of the Bureau of Land Management, Department of the Interior.

SEC. 205. Except as further provided in this section, the Aravaipa Primitive Area
designations of January 16, 1969, and April 28, 1971, are hereby revoked.

TITLE I

SEC. 301. “16 USC 1131’ (a) In furtherance of the purposes of the Wilderness Act,
the following lands are hereby designated as wilderness and therefore, as
components of the National Wilderness Preservation System —

(1) “16 USC 1132’ certain lands in the Arizona Strip District of the Bureau of Land
Management, Arizona, which comprise approximately six thousand five hundred
acres, as generally depicted on a map entitled “Cottonwood Point Wilderness —
Proposed’, dated May 1983, and which shall be known as the Cottonwood Point
Wilderness;

(2) “16 USC 1132’ certain lands in the Arizona Strip District of the Bureau of Land
Management, Arizona, which comprise approximately thirty-six thousand three
hundred acres, as generally depicted on a map entitled “Grand Wash Cliffs
Wilderness — Proposed’, dated May 1983, and which shall be known as the Grand
Wash Cliffs Wilderness;

(3) “16 USC 1132’ certain lands in the Kaibab National Forest and in the Arizona
Strip District of the Bureau of Land Management, Arizona, which comprise
approximately seventy-seven thousand one hundred acres, as generally depicted on
a map entitled “Kanab Creek Wilderness — Proposed’, dated May 1983, and which
shall be known as the Kanab Creek Wilderness;

(4) “16 USC 1132’ certain lands in the Arizona Strip District of the Bureau of Land
Management, Arizona, which comprise approximately fourteen thousand six
hundred acres, as generally depicted on a map entitled “Mt. Logan Wilderness —
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Proposed’, dated May 1983, and which shall be known as the Mount Logan
Wilderness;

(5) “16 USC 1132’ certain lands in the Arizona Strip District of the Bureau of Land
Management, Arizona, which comprise approximately seven thousand nine
hundred acres, as generally depicted on a map entitled “Mt. Trumbull Wilderness
— Proposed’, dated May 1983, and which shall be known as the Mount Trumbull
Wilderness;

(6) “16 USC 1132’ certain lands in the Arizona Strip District of the Bureau of Land
Management, Arizona, which comprise approximately eighty-four thousand seven
hundred acres, as generally depicted on a map entitled “Paiute Wilderness —
Proposed’, dated May 1983, and which shall be known as the Paiute Wilderness;
(7) “16 USC 1132’ certain lands in the Arizona Strip District, Arizona, and in the
Cedar City District, Utah, of the Bureau of Land Management, which comprise
approximately one hundred and ten thousand acres, as generally depicted on a map
entitled “Paria Canyon—Vermilion Cliffs Wilderness — Proposed’, dated May
1983, and which shall be known as the Paria Canvon-Vermilion Cliffs Wilderness;
(8) “16 USC 1132’ certain lands in the Kaibab National Forest, Arizona, which
comprise approximately forty thousand six hundred acres, as generally depicted on
a map entitled “Saddle Mountain Wilderness — Proposed’, dated May 1983, and
which shall be known as the Saddle Mountain Wilderness; and

(9) “16 USC 1132’ certain lands in the Arizona Strip District, Arizona, and in the
Cedar City District, Utah, of the Bureau of Land Management which comprise
approximately nineteen thousand six hundred acres, as generally depicted on a map
entitled “Beaver Dam Mountains Wilderness — Proposed’, dated May 1983, and
which shall be known as the Beaver Dam Mountains Wilderness.

(b) The previous classifications of the Paiute Primitive Area and the Paria Canyon
Primitive Area are hereby abolished.

SEC. 302. (a) Subject to valid existing rights, each wilderness area designated by
this title shall be administered by the appropriate Secretary in accordance with the
provisions of the Wilderness Act: Provided, That any reference in such provisions
to the effective date of the Wilderness Act shall be deemed to be a reference to the
effective date of this Act, and any reference to the Secretary of Agriculture shall be
deemed to be a reference to the Secretary who has administrative jurisdiction over
the area.

(b) Within the wilderness areas designated by this title, the grazing of livestock,
where established prior to the date of enactment of this Act, shall be permitted to
continue subject to such reasonable regulations, policies, and practices as the
Secretary concerned deems necessary, as long as such regulations, policies, and
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practices fully conform with and implement the intent of Congress regarding
grazing in such areas as such intent is expressed in the Wilderness Act.

SEC. 303. As soon as practicable after enactment of this Act, a map and a legal
description on each wilderness area designated by this title shall be filed by the
Secretary concerned with the Committee on Energy and Natural Resources of the
United States Senate and the Committee on Interior and Insular Affairs of the
House of Representatives, and each such map and description shall have the same
force and effect as if included in this Act: Provided, That correction of clerical and
typographical errors in each such legal description and map may be made by the
Secretary concerned subsequent to such filings. Each such map and legal
description shall be on file and available for public inspection in the Office of the
Chief of the Forest Service, Department of Agriculture or in the Office of the
Director of the Bureau of Land Management, Department of the Interior, as is
appropriate.

SEC. 304. “43 USC 1782’ The Congress hereby finds and directs that lands in the
Arizona Strip District of the Bureau of Land Management, Arizona, and those
portions of the Starvation Point Wilderness Study Area (UT-040-057) and Paria
Canyon Instant Study Area and contiguous Utah units in the Cedar City District of
the Bureau of Land Management, Utah, not designated as wilderness by this Act
have been adequately studied for wilderness designation pursuant to section 603 of
the Federal Land Policy and Management Act (Public Law 94-579) and are no
longer subject to the requirement of section 603(c) of the Federal Land Policy and
Management Act pertaining to the management of wilderness study areas in a
manner that does not impair the suitability of such areas for preservation as
wilderness.

TITLE IV

SEC. 401. If any provision of this Act or the application thereof is held invalid, the
remainder of the Act and the application thereof shall not be affected thereby.

Approved August 28, 1984.
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Exec. Order No. 13007, 61 FR 26771
Executive Order 13007

Indian Sacred Sites
May 24, 1996

*26771 By the authority vested in me as President by the Constitution and the laws
of the United States, in furtherance of Federal treaties, and in order to protect and
preserve Indian religious practices, it is hereby ordered:

Section 1. Accommodation of Sacred Sites. (a) In managing Federal lands, each
executive branch agency with statutory or administrative responsibility for the
management of Federal lands shall, to the extent practicable, permitted by law, and
not clearly inconsistent with essential agency functions, (1) accommodate access to
and ceremonial use of Indian sacred sites by Indian religious practitioners and (2)
avoid adversely affecting the physical integrity of such sacred sites. Where
appropriate, agencies shall maintain the confidentiality of sacred sites.

(b) For purposes of this order:

(i) “Federal lands” means any land or interests in land owned by the United States,
including leasehold interests held by the United States, except Indian trust lands;

(if) “Indian tribe” means an Indian or Alaska Native tribe, band, nation, pueblo,
village, or community that the Secretary of the Interior acknowledges to exist as an
Indian tribe pursuant to Public Law No. 103-454, 108 Stat. 4791, and “Indian” refers
to a member of such an Indian tribe; and

(iii) “Sacred site” means any specific, discrete, narrowly delineated location on
Federal land that is identified by an Indian tribe, or Indian individual determined to
be an appropriately authoritative representative of an Indian religion, as sacred by
virtue of its established religious significance to, or ceremonial use by, an Indian
religion; provided that the tribe or appropriately authoritative representative of an
Indian religion has informed the agency of the existence of such a site.

Sec. 2. Procedures. (a) Each executive branch agency with statutory or
administrative responsibility for the management of Federal lands shall, as
appropriate, promptly implement procedures for the purposes of carrying out the
provisions of section 1 of this order, including, where practicable and appropriate,
procedures to ensure reasonable notice is provided of proposed actions or land
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management policies that may restrict future access to or ceremonial use of, or
adversely affect the physical integrity of, sacred sites. In all actions pursuant to this
section, agencies shall comply with the Executive memorandum of April 29, 1994,
“Government-to-Government  Relations  with  Native  American  Tribal
Governments.”

(b) Within 1 year of the effective date of this order, the head of each executive
branch agency with statutory or administrative responsibility for the management of
Federal lands shall report to the President, through the Assistant to the President for
Domestic Policy, on the implementation of this order. Such reports shall address,
among other things, (i) any changes necessary to accommodate access to and
ceremonial use of Indian sacred sites; (ii) any changes necessary to avoid adversely
affecting the physical integrity of Indian sacred sites; and (iii) procedures
implemented or proposed to facilitate consultation with appropriate Indian tribes
and religious leaders and the expeditious resolution of disputes relating to agency
action on Federal lands that may adversely affect access to, ceremonial use of, or the
physical integrity of sacred sites. *26772

*26772 Sec. 3. Nothing in this order shall be construed to require a taking of vested
property interests. Nor shall this order be construed to impair enforceable rights to
use of Federal lands that have been granted to third parties through final agency
action. For purposes of this order, “agency action” has the same meaning as in the
Administrative Procedure Act (5 U.S.C. 551(13)).

Sec. 4. This order is intended only to improve the internal management of the
executive branch and is not intended to, nor does it, create any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity by any party
against the United States, its agencies, officers, or any person.

WILLIAM J. CLINTON

THE WHITE HOUSE, May 24, 1996.
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Exec. Order No. 13175, 65 FR 67249
Executive Order 13175

Consultation and Coordination With Indian Tribal Governments
November 6, 2000

*67249 By the authority vested in me as President by the Constitution and the laws
of the United States of America, and in order to establish regular and meaningful
consultation and collaboration with tribal officials in the development of Federal
policies that have tribal implications, to strengthen the United States
government-to-government relationships with Indian tribes, and to reduce the
imposition of unfunded mandates upon Indian tribes; it is hereby ordered as follows:

Section 1. Definitions. For purposes of this order:

(@) “Policies that have tribal implications” refers to regulations, legislative
comments or proposed legislation, and other policy statements or actions that have
substantial direct effects on one or more Indian tribes, on the relationship between
the Federal Government and Indian tribes, or on the distribution of power and
responsibilities between the Federal Government and Indian tribes.

(b) “Indian tribe” means an Indian or Alaska Native tribe, band, nation, pueblo,
village, or community that the Secretary of the Interior acknowledges to exist as an
Indian tribe pursuant to the Federally Recognized Indian Tribe List Act of 1994, 25
U.S.C. 47%a.

(c) “Agency” means any authority of the United States that is an “agency” under 44
U.S.C. 3502(1), other than those considered to be independent regulatory agencies,
as defined in 44 U.S.C. 3502(5).

(d) “Tribal officials” means elected or duly appointed officials of Indian tribal
governments or authorized intertribal organizations.

Sec. 2. Fundamental Principles. In formulating or implementing policies that have
tribal implications, agencies shall be guided by the following fundamental
principles:

(@) The United States has a unique legal relationship with Indian tribal governments
as set forth in the Constitution of the United States, treaties, statutes, Executive
Orders, and court decisions. Since the formation of the Union, the United States has
recognized Indian tribes as domestic dependent nations under its protection. The
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Federal Government has enacted numerous statutes and promulgated numerous
regulations that establish and define a trust relationship with Indian tribes.

(b) Our Nation, under the law of the United States, in accordance with treaties,
statutes, Executive Orders, and judicial decisions, has recognized the right of Indian
tribes to self-government. As domestic dependent nations, Indian tribes exercise
inherent sovereign powers over their members and territory. The United States
continues to work with Indian tribes on a government-to-government basis to
address issues concerning Indian tribal self-government, tribal trust resources, and
Indian tribal treaty and other rights.

(c) The United States recognizes the right of Indian tribes to self-government and
supports tribal sovereignty and self-determination.

Sec. 3. Policymaking Criteria. In addition to adhering to the fundamental principles
set forth in section 2, agencies shall adhere, to the extent permitted by law, to the
following criteria when formulating and implementing policies that have tribal
implications: *67250

(a) Agencies shall respect Indian tribal self-government and sovereignty, honor
tribal treaty and other rights, and strive to meet the responsibilities that arise from
the unique legal relationship between the Federal Government and Indian tribal
governments.

(b) With respect to Federal statutes and regulations administered by Indian tribal
governments, the Federal Government shall grant Indian tribal governments the
maximum administrative discretion possible.

(c) When undertaking to formulate and implement policies that have tribal
implications, agencies shall:

(1) encourage Indian tribes to develop their own policies to achieve program
objectives;

(2) where possible, defer to Indian tribes to establish standards; and
(3) in determining whether to establish Federal standards, consult with tribal
officials as to the need for Federal standards and any alternatives that would limit the

scope of Federal standards or otherwise preserve the prerogatives and authority of
Indian tribes.
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Sec. 4. Special Requirements for Legislative Proposals. Agencies shall not submit to
the Congress legislation that would be inconsistent with the policymaking criteria in
Section 3.

Sec. 5. Consultation. (a) Each agency shall have an accountable process to ensure
meaningful and timely input by tribal officials in the development of regulatory
policies that have tribal implications. Within 30 days after the effective date of this
order, the head of each agency shall designate an official with principal
responsibility for the agency’s implementation of this order. Within 60 days of the
effective date of this order, the designated official shall submit to the Office of
Management and Budget (OMB) a description of the agency’s consultation process.

(b) To the extent practicable and permitted by law, no agency shall promulgate any
regulation that has tribal implications, that imposes substantial direct compliance
costs on Indian tribal governments, and that is not required by statute, unless:

(1) funds necessary to pay the direct costs incurred by the Indian tribal government
or the tribe in complying with the regulation are provided by the Federal
Government; or

(2) the agency, prior to the formal promulgation of the regulation,

(A) consulted with tribal officials early in the process of developing the proposed
regulation;

(B) in a separately identified portion of the preamble to the regulation as it is to be
issued in the Federal Register, provides to the Director of OMB a tribal summary
Impact statement, which consists of a description of the extent of the agency’s prior
consultation with tribal officials, a summary of the nature of their concerns and the
agency'’s position supporting the need to issue the regulation, and a statement of the
extent to which the concerns of tribal officials have been met; and

(C) makes available to the Director of OMB any written communications submitted
to the agency by tribal officials.

(c) To the extent practicable and permitted by law, no agency shall promulgate any

regulation that has tribal implications and that preempts tribal law unless the agency,
prior to the formal promulgation of the regulation,

Trust Addendum 036



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 133 of 207

(1) consulted with tribal officials early in the process of developing the proposed
regulation;

(2) in a separately identified portion of the preamble to the regulation as it is to be
issued in the Federal Register, provides to the Director of OMB a tribal summary
Impact statement, which consists of a description of the extent of the agency’s prior
consultation with tribal officials, a summary of the nature of their concerns and the
agency’s position supporting the *67251 need to issue the regulation, and a
statement of the extent to which the concerns of tribal officials have been met; and

(3) makes available to the Director of OMB any written communications submitted
to the agency by tribal officials.

(d) On issues relating to tribal self-government, tribal trust resources, or Indian tribal
treaty and other rights, each agency should explore and, where appropriate, use
consensual mechanisms for developing regulations, including negotiated
rulemaking.

Sec. 6. Increasing Flexibility for Indian Tribal Waivers.

(a) Agencies shall review the processes under which Indian tribes apply for waivers
of statutory and regulatory requirements and take appropriate steps to streamline
those processes.

(b) Each agency shall, to the extent practicable and permitted by law, consider any
application by an Indian tribe for a waiver of statutory or regulatory requirements in
connection with any program administered by the agency with a general view
toward increasing opportunities for utilizing flexible policy approaches at the Indian
tribal level in cases in which the proposed waiver is consistent with the applicable
Federal policy objectives and is otherwise appropriate.

(c) Each agency shall, to the extent practicable and permitted by law, render a
decision upon a complete application for a waiver within 120 days of receipt of such
application by the agency, or as otherwise provided by law or regulation. If the
application for waiver is not granted, the agency shall provide the applicant with
timely written notice of the decision and the reasons therefor.

(d) This section applies only to statutory or regulatory requirements that are
discretionary and subject to waiver by the agency.

Trust Addendum 037



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 134 of 207

Sec. 7. Accountability.

(@) In transmitting any draft final regulation that has tribal implications to OMB
pursuant to Executive Order 12866 of September 30, 1993, each agency shall
include a certification from the official designated to ensure compliance with this
order stating that the requirements of this order have been met in a meaningful and
timely manner.

(b) In transmitting proposed legislation that has tribal implications to OMB, each
agency shall include a certification from the official designated to ensure
compliance with this order that all relevant requirements of this order have been met.

(c) Within 180 days after the effective date of this order the Director of OMB and the
Assistant to the President for Intergovernmental Affairs shall confer with tribal
officials to ensure that this order is being properly and effectively implemented.

Sec. 8. Independent Agencies. Independent regulatory agencies are encouraged to
comply with the provisions of this order.

Sec. 9. General Provisions. (a) This order shall supplement but not supersede the
requirements contained in Executive Order 12866 (Regulatory Planning and
Review), Executive Order 12988 (Civil Justice Reform), OMB Circular A-19, and
the Executive Memorandum of April 29, 1994, on Government-to-Government
Relations with Native American Tribal Governments.

(b) This order shall complement the consultation and waiver provisions in sections 6
and 7 of Executive Order 13132 (Federalism).

(c) Executive Order 13084 (Consultation and Coordination with Indian Tribal
Governments) is revoked at the time this order takes effect.

(d) This order shall be effective 60 days after the date of this order.

*67252

Sec. 10. Judicial Review. This order is intended only to improve the internal
management of the executive branch, and is not intended to create any right, benefit,
or trust responsibility, substantive or procedural, enforceable at law by a party

against the United States, its agencies, or any person.

WILLIAM J. CLINTON
THE WHITE HOUSE, November 6, 2000.
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36 C.F.R. §228.4
§ 228.4 Plan of operations—notice of intent—requirements.

Effective: July 6, 2005

(a) Except as provided in paragraph (a)(1) of this section, a notice of intent to operate
Is required from any person proposing to conduct operations which might cause
significant disturbance of surface resources. Such notice of intent to operate shall be
submitted to the District Ranger having jurisdiction over the area in which the
operations will be conducted. Each notice of intent to operate shall provide
information sufficient to identify the area involved, the nature of the proposed
operations, the route of access to the area of operations, and the method of transport.

(1) A notice of intent to operate is not required for:

(i) Operations which will be limited to the use of vehicles on existing public
roads or roads used and maintained for National Forest System purposes;

(if) Prospecting and sampling which will not cause significant surface resource
disturbance and will not involve removal of more than a reasonable amount of
mineral deposit for analysis and study which generally might include searching
for and occasionally removing small mineral samples or specimens, gold
panning, metal detecting, non-motorized hand sluicing, using battery operated
dry washers, and collecting of mineral specimens using hand tools;

(ii1) Marking and monumenting a mining claim;

(iv) Underground operations which will not cause significant surface resource
disturbance;

(v) Operations, which in their totality, will not cause surface resource
disturbance which is substantially different than that caused by other users of the
National Forest System who are not required to obtain a Forest Service special
use authorization, contract, or other written authorization;

(vi) Operations which will not involve the use of mechanized earthmoving

equipment, such as bulldozers or backhoes, or the cutting of trees, unless those
operations otherwise might cause a significant disturbance of surface resources;
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or

(vii) Operations for which a proposed plan of operations is submitted for
approval;

(2) The District Ranger will, within 15 days of receipt of a notice of intent to
operate, notify the operator if approval of a plan of operations is required before
the operations may begin.

(3) An operator shall submit a proposed plan of operations to the District Ranger
having jurisdiction over the area in which operations will be conducted in lieu of
a notice of intent to operate if the proposed operations will likely cause a
significant disturbance of surface resources. An operator also shall submit a
proposed plan of operations, or a proposed supplemental plan of operations
consistent with § 228.4(d), to the District Ranger having jurisdiction over the
area in which operations are being conducted if those operations are causing a
significant disturbance of surface resources but are not covered by a current
approved plan of operations. The requirement to submit a plan of operations
shall not apply to the operations listed in paragraphs (a)(1)(i) through (v). The
requirement to submit a plan of operations also shall not apply to operations
which will not involve the use of mechanized earthmoving equipment, such as
bulldozers or backhoes, or the cutting of trees, unless those operations otherwise
will likely cause a significant disturbance of surface resources.

(4) If the District Ranger determines that any operation is causing or will likely
cause significant disturbance of surface resources, the District Ranger shall
notify the operator that the operator must submit a proposed plan of operations
for approval and that the operations can not be conducted until a plan of
operations is approved.

(b) Any person conducting operations on the effective date of these regulations, who
would have been required to submit a plan of operations under § 228.4(a), may
continue operations but shall within 120 days thereafter submit a plan of operations
to the District Ranger having jurisdiction over the area within which operations are
being conducted: Provided, however, That upon a showing of good cause the
authorized officer will grant an extension of time for submission of a plan of
operations, not to exceed an additional 6 months. Operations may continue
according to the submitted plan during its review, unless the authorized officer
determines that the operations are unnecessarily or unreasonably causing irreparable
damage to surface resources and advises the operator of those measures needed to
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avoid such damage. Upon approval of a plan of operations, operations shall be
conducted in accordance with the approved plan. The requirement to submit a plan
of operations shall not apply: (1) To operations excepted in 8§ 228.4(a) or (2) to
operations concluded prior to the effective date of the regulations in this part.

(c) The plan of operations shall include:

(1) The name and legal mailing address of the operators (and claimants if they
are not the operators) and their lessees, assigns, or designees.

(2) A map or sketch showing information sufficient to locate the proposed area
of operations on the ground, existing and/or proposed roads or access routes to
be used in connection with the operations as set forth in § 228.12 and the
approximate location and size of areas where surface resources will be disturbed.

(3) Information sufficient to describe or identify the type of operations proposed
and how they would be conducted, the type and standard of existing and
proposed roads or access routes, the means of transportation used or to be used as
set forth in 8 228.12, the period during which the proposed activity will take
place, and measures to be taken to meet the requirements for environmental
protection in § 228.8.

(d) The plan of operations shall cover the requirements set forth in paragraph (c) of
this section, as foreseen for the entire operation for the full estimated period of
activity: Provided, however, That if the development of a plan for an entire operation
is not possible at the time of preparation of a plan, the operator shall file an initial
plan setting forth his proposed operation to the degree reasonably foreseeable at that
time, and shall thereafter file a supplemental plan or plans whenever it is proposed to
undertake any significant surface disturbance not covered by the initial plan.

(e) At any time during operations under an approved plan of operations, the
authorized officer may ask the operator to furnish a proposed modification of the
plan detailing the means of minimizing unforeseen significant disturbance of surface
resources. If the operator does not furnish a proposed modification within a time
deemed reasonable by the authorized officer, the authorized officer may recommend
to his immediate superior that the operator be required to submit a proposed
modification of the plan. The recommendation of the authorized officer shall be
accompanied by a statement setting forth in detail the supporting facts and reasons
for his recommendations. In acting upon such recommendation, the immediate
superior of the authorized officer shall determine:
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(1) Whether all reasonable measures were taken by the authorized officer to
predict the environmental impacts of the proposed operations prior to approving
the operating plan,

(2) Whether the disturbance is or probably will become of such significance as to
require modification of the operating plan in order to meet the requirements for
environmental protection specified in § 228.8 and

(3) Whether the disturbance can be minimized using reasonable means. Lacking
such determination that unforeseen significant disturbance of surface resources
IS occurring or probable and that the disturbance can be minimized using
reasonable means, no operator shall be required to submit a proposed
modification of an approved plan of operations. Operations may continue in
accordance with the approved plan until a modified plan is approved, unless the
immediate superior of the authorized officer determines that the operations are
unnecessarily or unreasonably causing irreparable injury, loss or damage to
surface resources and advises the operator of those measures needed to avoid
such damage.

() Upon completion of an environmental analysis in connection with each proposed
operating plan, the authorized officer will determine whether an environmental
statement is required. Not every plan of operations, supplemental plan or
modification will involve the preparation of an environmental statement.
Environmental impacts will vary substantially depending on whether the nature of
operations is prospecting, exploration, development, or processing, and on the scope
of operations (such as size of operations, construction required, length of operations
and equipment required), resulting in varying degrees of disturbance to vegetative
resources, soil, water, air, or wildlife. The Forest Service will prepare any
environmental statements that may be required.

(g) The information required to be included in a notice of intent or a plan of
operations, or supplement or modification thereto, has been assigned Office of
Management and Budget Control #0596—-0022. The public reporting burden for this
collection of information is estimated to vary from a few minutes for an activity
involving little or no surface disturbance to several months for activities involving
heavy capital investments and significant surface disturbance, with an average of 2
hours per individual response. This includes time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding
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the burden estimate or any other aspect of this collection of information, including
suggestions for reducing this burden, to Chief (2800), Forest Service, USDA, P.O.
Box 96090, Washington, DC 20090-6090 and to the Office of Information and
Regulatory Affairs, Office of Management and Budget, Washington, DC 20503.
Credits

[54 FR 6893, Feb. 15, 1989; 69 FR 41430, July 9, 2004; 70 FR 32731, June 6, 2005]
SOURCE: 39 FR 31317, Aug. 28, 1974; 46 FR 36142, July 14, 1981; 51 FR 20827,
June 9, 1986; 55 FR 10443, March 21, 1990; 55 FR 51705, Dec. 17, 1990; 78 FR
33724, June 5, 2013, unless otherwise noted.

AUTHORITY: 16 U.S.C. 478, 551; 30 U.S.C. 226, 352, 601, 611; 94 Stat. 2400.
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40 C.F.R. § 1501.6
8 1501.6 Cooperating agencies.

The purpose of this section is to emphasize agency cooperation early in the NEPA
process. Upon request of the lead agency, any other Federal agency which has
jurisdiction by law shall be a cooperating agency. In addition any other Federal
agency which has special expertise with respect to any environmental issue, which
should be addressed in the statement may be a cooperating agency upon request of
the lead agency. An agency may request the lead agency to designate it a
cooperating agency.

(@) The lead agency shall:

(1) Request the participation of each cooperating agency in the NEPA process at
the earliest possible time.

(2) Use the environmental analysis and proposals of cooperating agencies with
jurisdiction by law or special expertise, to the maximum extent possible
consistent with its responsibility as lead agency.
(3) Meet with a cooperating agency at the latter’s request.

(b) Each cooperating agency shall:
(1) Participate in the NEPA process at the earliest possible time.
(2) Participate in the scoping process (described below in § 1501.7).
(3) Assume on request of the lead agency responsibility for developing
information and preparing environmental analyses including portions of the
environmental impact statement concerning which the cooperating agency has

special expertise.

(4) Make available staff support at the lead agency’s request to enhance the
latter’s interdisciplinary capability.

(5) Normally use its own funds. The lead agency shall, to the extent available

funds permit, fund those major activities or analyses it requests from cooperating
agencies. Potential lead agencies shall include such funding requirements in their
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budget requests.

(c) A cooperating agency may in response to a lead agency’s request for assistance
In preparing the environmental impact statement (described in paragraph (b)(3), (4),
or (5) of this section) reply that other program commitments preclude any
involvement or the degree of involvement requested in the action that is the subject
of the environmental impact statement. A copy of this reply shall be submitted to the
Council.

SOURCE: 43 FR 55992, Nov. 29, 1978, unless otherwise noted.
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as
amended (42 U.S.C. 4371 et seq.), Sec. 309 of the Clean Air Act, as amended (42

U.S.C. 7609, and Executive Order 11514, Mar. 5, 1970, as amended by Executive
Order 11991, May 24, 1977).
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40 C.F.R. § 1508.5

§ 1508.5 Cooperating agency.

Cooperating agency means any Federal agency other than a lead agency which has
jurisdiction by law or special expertise with respect to any environmental impact
involved in a proposal (or a reasonable alternative) for legislation or other major
Federal action significantly affecting the quality of the human environment. The
selection and responsibilities of a cooperating agency are described in § 1501.6. A
State or local agency of similar qualifications or, when the effects are on a
reservation, an Indian Tribe, may by agreement with the lead agency become a
cooperating agency.

SOURCE: 43 FR 56003, Nov. 29, 1978, unless otherwise noted.
AUTHORITY: NEPA, the Environmental Quality Improvement Act of 1970, as
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42

U.S.C. 7609), and Executive Order 11514 (Mar. 5, 1970, as amended by Executive
Order 11991, May 24, 1977).
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43 C.F.R. § 2300.0-5

§ 2300.0-5 Definitions.

As used in this part, the term:

(a) Secretary means the Secretary of the Interior or a secretarial officer subordinate
to the Secretary who has been appointed by the President by and with the advice and
consent of the Senate and to whom has been delegated the authority of the Secretary
to perform the duties described in this part to be performed by the Secretary.

(b) Authorized officer means any employee of the Bureau of Land Management to
whom has been delegated the authority to perform the duties described in this part to
be performed by the authorized officer.

(c) Act means the Federal Land Policy and Management Act of 1976, as amended
(43 U.S.C. 1701 et seq.), unless otherwise specified.

(d) Lands includes both upland and submerged land areas and any right or interest in
such areas. To the extent provided in section 1 of the Act of February 28, 1958 (43
U.S.C. 155), the term also includes offshore waters.

(e) Cultural resources means those fragile and nonrenewable physical remains of
human activity found in districts, sites, structures, burial mounds, petroglyphs,
artifacts, objects, ruins, works of art, architecture or natural settings or features
which were important to prehistoric, historic or other land and resource use events.

(f) Archeological areas/resources means sites or areas containing important
evidence or the physical remains of former but now extinct cultural groups, their
skeletons, settlements, implements, artifacts, monuments and inscriptions.

(g) Resource use means a land use having as its primary objective the preservation,
conservation, enhancement or development of:

(1) Any renewable or nonrenewable natural resource indigenous to a particular land
area, including, but not limited to, mineral, timber, forage, water, fish or wildlife
resources, or

(2) Any resource value associated with a particular land area, including, but not
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limited to, watershed, power, scenic, wilderness, clean air or recreational values.
The term does not include military or other governmental activities requiring land
sites only as an incidental means to achieving an end not related primarily to the
preservation, conservation, enhancement or development of natural resources or
resource values indigenous to or associated with a particular land area.

(h) Withdrawal means withholding an area of Federal land from settlement, sale,
location, or entry under some or all of the general land laws, for the purpose of
limiting activities under those laws in order to maintain other public values in the
area or reserving the area for a particular public purpose or program; or transferring
jurisdiction over an area of Federal land, other than property governed by the
Federal Property and Administrative Services Act (40 U.S.C. 472), from one
department, bureau or agency to another department, bureau or agency.

(i) Department means a unit of the Executive branch of the Federal Government
which is headed by a member of the President’s Cabinet.

(j) Agency means a unit of the Executive branch of the Federal Government which is
not within a Department.

(k) Office means an office or bureau of the Department of the Interior.
(I) Applicant means any Federal department, agency or office.

(m) Segregation means the removal for a limited period, subject to valid existing
rights, of a specified area of the public lands from the operation of the public land
laws, including the mining laws, pursuant to the exercise by the Secretary of
regulatory authority to allow for the orderly administration of the public lands.

(n) Legal description means a written land description based upon either an
approved and filed Federal land survey executed as a part of the United States Public
Land Survey System or, where specifically authorized under Federal law, upon a
protraction diagram. In the absence of the foregoing, the term means a written
description, approved by the authorized officer, which defines the exterior
boundaries of a tract of land by reference to a metes and bounds survey or natural or
other monuments.

(o) Modify or modification does not include, for the purposes of section 204 of the

Act (43 U.S.C. 1714), the addition of lands to an existing withdrawal or the partial
revocation of a withdrawal.
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(p) Withdrawal petition means a request, originated within the Department of the
Interior and submitted to the Secretary, to file an application for withdrawal.

(g) Withdrawal proposal means a withdrawal petition approved by the Secretary.

SOURCE: 46 FR 5796, Jan. 19, 1981, unless otherwise noted.

AUTHORITY: 43 U.S.C. 1201, 43 U.S.C. 1740; Executive Order No. 10355 (17 FR
4831, 4833).
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43 C.F.R. 8 3809.21
§ 3809.21 When do | have to submit a notice?

(@) You must submit a complete notice of your operations 15 calendar days before
you commence exploration causing surface disturbance of 5 acres or less of public
lands on which reclamation has not been completed. See § 3809.301 for information
on what you must include in your notice.

(b) You must not segment a project area by filing a series of notices for the purpose
of avoiding filing a plan of operations. See 8§ 3809.300 through 3809.336 for
regulations applicable to notice-level operations.

SOURCE: 45 FR 13974, March 3, 1980; 59 FR 44856, Aug. 30, 1994; 62 FR 9099,
Feb. 28, 1997; 63 FR 52954, Oct. 1, 1998; 65 FR 70112, Nov. 21, 2000; 70 FR
58878, Oct. 7, 2005; 73 FR 73794, Dec. 4, 2008, unless otherwise noted.

AUTHORITY: 16 U.S.C. 3101 et seq.; 30 U.S.C. 22-42, 181 et seq., 301-306, 351—
359, and 601 et seq.; 31 U.S.C. 9701; 40 U.S.C. 471 et seq.; 42 U.S.C. 6508; 43
U.S.C. 1701 et seq.; and Pub.L. No. 97-35, 95 Stat. 357.; 16 U.S.C. 1280; 30 U.S.C.
22; 30 U.S.C. 612; 43 U.S.C. 1201; and 43 U.S.C. 1732, 1733, 1740, 1781, and
1782.

Mext
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74 FR 35887-01
NOTICES
DEPARTMENT OF THE INTERIOR
Bureau of Land Management

Notice of Proposed Withdrawal and Opportunity for Public Meeting; Arizona
Tuesday, July 21, 2009
AGENCY: Bureau of Land Management, Interior.

*35887 ACTION: Notice.

SUMMARY: The Secretary of the Interior proposes to withdraw approximately
633,547 acres of public lands and 360,002 acres of National Forest System lands for
up to 20 years from location and entry under the Mining Law of 1872, 30 U.S.C. 22
et seq., on behalf of the Bureau of Land Management and the United States Forest
Service. The purpose of the withdrawal, if determined to be appropriate, would be to
protect the Grand Canyon watershed from adverse effects of locatable hardrock
mineral exploration and mining. This notice segregates the lands from location and
entry under the 1872 Mining Law for up to 2 years to allow time for various studies
and analyses, including appropriate National Environmental Policy Act analysis.
These actions will support a final decision on whether or not to proceed with a
withdrawal. The lands will remain open to the mineral leasing, geothermal leasing,
mineral materials, and public land laws.

DATES: Comments and requests for a public meeting must be received by October
19, 2009.

ADDRESSES: Comments and meeting requests should be sent to the District
Manager, Bureau of Land Management, Arizona Strip District Office, 345 East
Riverside Drive, St. George, Utah 84790-9000, or Forest Supervisor, Forest Service,
Kaibab National Forest, 800 South Sixth St., Williams, Arizona 86046.

FOR FURTHER INFORMATION CONTACT: Scott Florence, District Manager,
BLM Arizona Strip District, 435-688-3200, or Michael Williams, Forest Supervisor,
Kaibab National Forest, 928-635-8200.

SUPPLEMENTARY INFORMATION: The applicant is the Bureau of Land
Management at the address above and its petition/application requests the Secretary
of the Interior to withdraw, subject to valid existing rights, the following public
lands and National Forest System lands from location and entry under the 1872

Trust Addendum 051



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 148 of 207

Mining Law, but not the mineral leasing, geothermal leasing, mineral materials
laws, or public land laws: All the Federal lands identified in the townships below,
and all non-Federal lands within the exterior boundaries described below that are
subsequently acquired by the Federal government, to the boundary of the Grand
Canyon National Game Preserve, including the overlap of the withdrawal for the
Kanab Creek Wilderness, as depicted on the map entitled “Petition/Application for
Withdrawal” available from the BLM Arizona Strip District office and the FS
Kaibab National Forest office at the addresses listed above.

Public Lands
Gila and Salt River Meridian, Arizona
Tps. 40 and 41 N., R. 1E.,

Tps. 38 and 40 N., R. 3 E., to the boundary of the Vermilion Cliffs National
Monument,

Tps. 36 to 38 N., Rs. 4 and 5 E., to the boundary of the Vermilion Cliffs National
Monument,

Tps. 37 to 39 N., R. 6 E., to the boundary of the Vermilion Cliffs National
Monument,

T.39 N., R. 7 E., to the boundary of the Vermilion Cliffs National Monument,
Tps. 38t0 41N, R. 1 W,,

Tps.38t040N.,R. 2 W,,

Tps.36t040 N., R. 3W,,

Tps.35t0 40 N.,, Rs. 4and 5W.,

Tps.35t039N.,,Rs.6and 7 W.,
The areas described contain approximately 633,547 acres of public lands in
Coconino and Mohave Counties.

National Forest System Lands
Kaibab National Forest

Gila and Salt River Meridian, Arizona.
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North Kaibab Ranger District

Tps. 37 to 40 N., R. 3 E., to the boundary of the Vermilion Cliffs National
Monument,

Tps. 36 and 37 N., R. 4 E.,

T.36 N., R.5E,,
T.38N.,,R.3W,,

Tps. 36 and 37 N., Rs. 3and 4 W.,
Tusayan Ranger District

Tps. 28031 N.,R. 1 E.,
Tps.28t030N.,,R2 E,,
Tps.27t0 30 N.,Rs. 3to 6 E.,

Tps.31and 32 N.,,R1W,,
The areas described contain approximately 360,002 acres of National Forest System
lands in Coconino and Mohave Counties.

The total areas described aggregate approximately 993,549 acres of both public and
National Forest System lands in Coconino and Mohave Counties located adjacent to
the Grand Canyon National Park in Arizona. The total non-Federal lands within the
area aggregate approximately 85,673 acres in Coconino and Mohave Counties.

The Secretary of the Interior has approved the Bureau of Land Management’s
petition for approval to file its withdrawal application. The Secretary’s approval of
the petition constitutes his proposal to withdraw the subject lands. The Forest
Service has consented to proposing the withdrawal of lands under its administrative
jurisdiction.

The purpose of the withdrawal, if determined to be appropriate, would be to protect
the Grand Canyon watershed from adverse effects of locatable hardrock mineral
exploration and mining for up to a 20-year period, which is the maximum allowable
for a withdrawal aggregating more than 5,000 acres.

The use of a right-of-way, interagency, or cooperative agreement, or surface

management by the Bureau of Land Management under 43 CFR 3715 and 3809
regulations and by the Forest Service under 36 CFR 228 would not adequately
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constrain nondiscretionary uses which could result in permanent loss of significant
values and irreplaceable resources at the site.

There are no suitable alternative sites for the withdrawal.
No water rights would be needed to fulfill the purpose of the requested withdrawal.

Records relating to the application may be examined by contacting the BLM District
Manager at the above address or by calling 435-688-3200 or the Forest Supervisor,
Kaibab National Forest, 800 South Sixth Street, Williams, AZ 86046 or by calling
928-635-8200.

For a period of 90 days from the date of publication of this notice, all persons who
wish to submit comments, suggestions, or objections in connection with the
proposed withdrawal may present their views in writing to the BLM District
Manager at the address noted above.

Comments including names and street addresses of respondents will be available for
public review at the BLM Arizona Strip District Office at the address noted above,
during regular business hours 8 a.m. to 4:30 p.m., Monday through Friday, except
holidays. Before including your address, phone number, e-mail address, or other
personal identifying information in your comment, you should be aware that your
entire comment—including your personal identifying information—may be made
publicly available at any time. While you can ask us in your comment to withhold
your personal identifying information from public review, we cannot guarantee that
we will be able to do so. Individual respondents may request confidentiality. If you
wish to withhold your name or address from public review or from disclosure under
*35888 the Freedom of Information Act, you must state this prominently at the
beginning of your comments. Such requests will be honored to the extent allowed by
law. All submissions from organizations or businesses, and from individuals
identifying themselves as representatives or officials of organizations or businesses,
will be made available for public inspection in their entirety.

Notice is hereby given that one or more public meetings will be held in connection
with the proposed withdrawal. All interested persons who desire a public meeting
for the purpose of being heard on the proposed withdrawal must submit a written
request to the BLM District Manager no later than October 19, 2009. A notice of the
time and place of any public meetings will be published in the Federal Register and a
local newspaper at least 30 days before the scheduled date of the meeting.
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This application/proposal will be processed in accordance with the regulations set
forth in 43 CFR part 2300.

For a period of 2 years from the date of publication of this notice in the Federal
Register, the lands described in this notice will be segregated from location and
entry under the 1872 Mining Law, unless the application/proposal is denied or
canceled or the withdrawal is approved prior to that date. Licenses, permits,
cooperative agreements, or other discretionary land use authorizations may be
allowed with the approval of an authorized officer of the Bureau of Land
Management or Forest Service during the segregative period.

Authority: 43 CFR 2310.3-1.

Dated: July 16, 2009.

Mike Pool,

Acting Director, Bureau of Land Management.

[FR Doc. E9-17293 Filed 7-20-09; 8:45 am]

BILLING CODE 4310-32-P
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H.R. REP. 94-1163, H.R. Rep. No. 1163, 94TH Cong., 2ND Sess. 1976, 1976
U.S.C.C.A.N. 6175, 1976 WL 14070 (Leg.Hist.)
**6175 P.L. 94-579, FEDERAL LAND POLICY AND MANAGEMENT ACT OF
1976
Senate Report (Interior and Insular Affairs Committee) No. 94-583,
Dec. 18, 1976 (To accompany S. 507)
House Report (Interior and Insular Affairs Committee) No. 94-1163,
May 15, 1976 (To accompany H.R. 13777)
House Conference Report No. 94-1724,
Sept. 29, 1976 (To accompany S. 507)
Cong. Record Vol. 122 (1976)
DATES OF CONSIDERATION AND PASSAGE
Senate February 25, October 1, 1976
House July 22, September 30, 1976
The Senate bill was passed in lieu of the House bill after amending its language to
contain much of the test of the House bill. The House Report and the House
Conference Report are set out.

(CONSULT NOTE FOLLOWING TEXT FOR INFORMATION ABOUT
OMITTED MATERIAL. EACH COMMITTEE REPORT IS A SEPARATE
DOCUMENT ON WESTLAW.)

HOUSE REPORT NO. 94-1163 [EXCERPTS]
May 15, 1976

*1 The Committee on Interior and Insular Affairs, to whom was referred the bill
(H.R. 13777) to establish public land policy; to establish guidelines for its
administration; to provide for the management, protection, development, and
enhancement of the public lands; and for other purposes, having considered the
same, report favorably thereon without amendment and recommended that the bill
do pass.

PURPOSE

From the beginnings of the Republic, the public lands have played a key role in the
development of the economy and institutions of the United States. In directing the
role that the public lands have played, the Congress has enacted thousands of public
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land laws. More than 3,000 remain on the books today. These laws represented and
effectuated Congressional policies needed when they were passed. Many of them
are still viable and applicable today under present conditions. However, in many
instances they are absolute and, in total, do not add up to a coherent expression of
Congressional policies adequate for today’s national goals.

The Executive Branch of the Government has tended to fill in missing gaps in the
law, not always in a manner consistent with a system balanced in the best interests of
all the people. A major weakness which has arisen under these circumstances is
instability of national policies.

**6176 *2 The Committee recommends the enactment of H.R. 13777 * as a major
step towards modernizing these public land laws. To this end, the bill will
accomplish the following major objectives:

(1) Establish a mission for the public lands administered by the Secretary of the
Interior through the Bureau of Land Management. At the present, these public lands
total more than 450 million acres (out of an original total of 1,800 million acres),
about one-fifth of the Nation’s land. Located almost entirely in the 11 western states
and in Alaska, their resources are highly varied and of tremendous value.

(2) Clothe the Bureau of Land Management with sufficient authority to enable it to
carry out the goals and objectives established by law for the public lands under its
jurisdiction.

(3) Enact into law criteria, guidelines, and standards to be followed by the Bureau of
Land Management, and in a more limited way by the Forest Service, in the
administration of various resources under their jurisdiction consistent with statutory
goals. H.R. 13777 addresses those resource issues which have been identified as
having urgent need for statutory direction at this time.

(4) Establish procedures to facilitate Congressional oversight of public land
operations entrusted to the Secretary of the Interior.

(5) Weed out of the body of law those statutes and parts of statutes which are

obsolete. The section-by-section analysis describes the means by which these
objectives are to be achieved. In summary, they are as follows.
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MISSION

The underlying mission proposed for the public lands is the multiple use of
resources on a sustained-yield basis. Corollary to this is the selective transfer of
public lands to other ownerships where the public interest will be served thereby.
The proper multiple use mix of retained public lands is to be achieved by
comprehensive land use planning, coordinated with State and local planning.
Planning decisions are to be made only after full opportunity for public involvement
in the planning process. Management and disposal of the public lands are to be
consistent with land use plans so developed.

AUTHORITY FOR THE BUREAU OF LAND MANAGEMENT

The authorities that would be granted to the Bureau of Land Management involve:
(1) resource inventories and land-use planning;
(2) sales of public lands subject to specific statutory criteria and procedures;

(3) issuance of leases, licenses, and permits for use, occupancy, and development of
public lands;

(4) terms and conditions in leases, licenses, permits, easements, and conveyances;
*3 **6177 (5) acquisitions of land and interest in land by purchase, donation and
exchange with the right of eminent domain limited to acquisition of access to public
lands;

(6) recordation of mining claims and termination of unrecorded claims;

(7) Recordable disclaimers of interest in land;

(8) conveyance of reserved mineral interests;

(9) enforcement of laws and regulations;

(10) administrative-type authorities, including:

(a) charges for services rendered
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(b) deposits for rehabilitation of lands and resources
(c) working capital fund

(d) research

(e) cooperative agreements

(f) acceptance of contributions

(g) multi-year contracts for airborne cadastral survey and resource protection
operations;

(11) advisory boards and councils;
(12) issuance of rules and regulations;
(13) issuance and termination of rights-of-way; and

(14) withdrawals.

GUIDELINES FOR SPECIFIC RESOURCE MANAGEMENT

Urgent need for Congressional direction has been identified for a number of
resource areas, as follows:

(1) a system for computation of grazing fees which will be equitable and will remove
the subject from continuing controversy;

(2) a clarification of the tenure of grazing users which is now implied in existing
legislation;

(3) inclusion of BLM lands in the Wilderness System and procedures;

(4) establishment of goals and timetable for protection and management of the
California desert area;

(5) liberalization of Recreation and Public Purposes Act with respect to grants of
recreational lands to States and local governments; and
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(6) use of motorized vehicles in the protection and management of wild horses and
burros and transfer of title to animals from Federal lands is necessary to accomplish
the purposes of the Act.

OVERSIGHT PROCEDURES

Public concern over the possibility of excessive disposals of public lands on the one
hand and excessive restrictions on the other is reflected in the inclusion of
requirements for referral of certain types of actions to the Congress for review. The
general requirements of overview show the desirability of a mandatory annual
report. H.R. 13777 contains the following requirements:

(1) referral to Congress of actions implementing decisions to exclude one or more
principal uses from areas of 100,000 acres or more of public lands;

*4 **6178 (2) referral to Congress of proposed sales of areas in excess of 2,500
acres;

(3) referral to Congress of withdrawals and extensions of withdrawals of 5,000 acres
or more and reports to Congress on the results of review of certain withdrawals
existing on the date of approval of H.R. 13777;

(4) annual reports;

(5) appointment of the Director by the President with the advice and consent of the
Senate; and

(6) requirement for biennial appropriation authorizations.

NATIONAL FOREST SYSTEM

In view of Committee responsibility for the forest reserves created out of the public
domain and the equal applicability of certain policies to such lands, the provisions of
H.R. 13777 apply to public domain lands in such forest reserves with respect to:

1. grazing fees;

2. grazing tenure and advisory boards;

Trust Addendum 063



Case: 14-17350, 09/03/2015, ID: 9671321, DktEntry: 65-2, Page 160 of 207

3. wild horses and burros;

4. rights-of-way;

5. inventory and planning;

6. disposal of lands around compacted communities;
7. exchanges;

8. mining claims; and

9. recordable disclaimers of interest.

SECTION BY SECTION ANALYSIS
TITLE I-SHORT TITLE, DECLARATION OF POLICY, AND DEFINITIONS
Section 101-Short Title

The short title identifies the legislation as ‘The Federal Land Policy and
Management Act of 1976.

Section 102-Declaration of Policy

This section sets forth Congressional policy which is the basis for the statutory
authority and directives contained in subsequent sections of H.R. 13777 and for
future legislation concerning the use, occupancy, and disposition of the public lands.
The 13 points include policies for retention and selective disposal of the public
lands; up-to-date inventories and comprehensive land-use plans; Congressional
oversight of withdrawals; fair and equitable administrative procedures; judicial
review of administrative decisions; management under principles of multiple use
and sustained yield; protection of environmental and other public values; receipt of
fair market value for public lands and resources; acquisition and exchanges;
recognition of need for materials; and payments to states and local governments to
compensate for tax immunity.
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Section 103-Definitions

The section defines 14 terms used in the bill: (1) areas of critical environmental
concern; (2) holder; (3) multiple use; (4) public involvement; (5) public lands; (6)
right-of-way; (7) Secretary; (8) **6179 *5 sustained yield; (9) wilderness; (10)
withdrawal; (11) allotment management plan; (12) principal or major uses; (13)
department and agency; and (14) lands in the National Forest System.

The definitions of ‘multiple use‘ and ‘sustained yield* preserve essentially their
same meaning as used in the Forest Service Multiple Use Act of 1960 and in the
now-expired Public Land Classification and Multiple Use Act of 1964. ‘Public
lands® are defined as including all classes of lands managed by the Bureau of Land
Management (BLM), except lands of the Outer Continental Shelf, thereby creating a
common management base for all BLM lands. ‘Wilderness® is defined as used in the
Wilderness Act of 1964. ‘Withdrawal® is defined to preserve its traditional
meanings. The term “principal or major uses‘ is defined for the purposes of section
202 of the bill. They represent the uses for which Congressional oversight is
particularly needed. The definition does not mean to imply that other uses such as
‘watershed‘ are not of great public significance. National Forest System lands are
defined as public domain lands in national forests created out of the public domain.

TITLE 1I-PLANNING FUTURE PUBLIC LAND USE
Section 201-Inventory and Identification

This provision directs the Secretary of the Interior and the Secretary of Agriculture
to inventory the lands (except wilderness) under their respective jurisdiction, and
subject to the availability of funds, to identify such lands and provide state and local
governments with data from the inventory. The section re-enacts the Forest Service
inventory provisions of the Humphrey-Rarick Act of 1974.

Section 202-Land Use Planning

Subsections (a) and (b) direct the Secretary of the Interior and the Secretary of
Agriculture to develop land use plans. Eight guiding principles are established,
including multiple use and sustained yield, special attention to areas of critical
environmental concern, present and potential uses, scarcity of values, long-term
benefits, compliance with applicable pollution control laws, and coordination with
state and local government planning activities. The principles incorporate provisions
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of the Humphrey-Rarick Act of 1974 which apply to planning for National Forest
lands.

The term ‘land use planning‘ is not defined in the bill because it is a term now in
general usage and permits a large variety of techniques and procedures and various
alternatives. The Committee is well acquainted with the land use planning systems
of the Bureau of Land Management and the Forest Service and has found them to be
consistent in general principles and practices with the objectives of H.R. 13777.
Both systems treat land use planning as dynamic and subject to change with
changing conditions and values.

The bill requires that the agency plans conform to land use plans of State and local
governments ‘to the maximum extent* consistent with applicable Federal law. The
responsibility for determining whether maximum conformance has been achieved is
placed in the appropriate Secretary who is expected by the Committee to make every
reasonable effort to achieve consistency.

**6180 *6 Subsection (c) requires a review of existing land use classifications and
the inclusion of all lands in plans developed.

Subsection (d) requires public lands designated for retention to be managed under
principles of multiple use and sustained yield unless dedicated to a specific use by
law.

Subsection (e) authorizes the Secretary to implement his land use plans by
management decisions. However, he will have to use the withdrawal procedures of
the bill where the implementation action involves the application of the mining law
or the transfer of lands from BLM to another governmental unit. Management
decisions which would exclude one or more principal or major uses (as defined in
the bill) for two years or more on areas in excess of 100,000 acres will have to be
referred to Congress. Congress reserves the right to veto such decisions by the action
of either House.

In subsection (f)(1) the Secretary of the Interior is directed to regulate, through
permits, licenses, leases, published rules, or other documents, the use, occupancy
and development of the public lands. The terms and conditions of his regulations
would be subject to applicable law. The term “published rules® is used to make clear
that individual authorizations are not required (such as for casual uses) where the
law otherwise does not mandate that type of permission. This subsection will
provide the Secretary with authority, under such terms and conditions are are found
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necessary and consistent with existing law, to authorize and regulate uses not
otherwise specifically provided by law. It provides that hunting and fishing will be
permitted in accordance with Federal and State laws and that no Federal permits for
hunting or fishing are authorized by this section. It permits the Secretaries to close
areas to hunting and fishing for reasons of public safety. The Secretaries are
expected to use the authority granted by the bill to close areas only if essential to the
public safety, and then only for the shortest periods needed to accomplish this
purpose. Protection of the public safety includes prevention and avoidance of
hazards to persons, animals, and property. The authority granted is not in derogation
of other authority granted by law for the protection of natural resources, including
endangered species. The section specifies that no provision of the Mining Law of
1872 will be amended or altered by this legislation except as provided in section 207
(recordation of mining claims), subsection 401(f) (regulation of mining in the
California desert), section 311 (wilderness review areas and wilderness areas), and
except for the fact that the Secretary of the Interior is given specific authority, by
regulation or otherwise, to provide that prospecting and mining under the Mining
Law will not result in unnecessary or undue degradation of the public lands. The
Secretary is granted general authority to prevent such degradation. EXxisting
authority for control or regulations of migratory birds is preserved.

Subsection (f)(2) directs the Secretary to insert in permits and leases, provisions
authorizing revocation or suspension, after notice and hearing, for violations of
regulations or applicable State or Federal air or water pollution control plans.
Immediate temporary revocations or suspensions may be ordered in emergencies.
To be a basis for an action for suspension or termination, a violation must involve a
term or condition specified in the document. The Committee expects that the
Secretaries will be as explicit as is practical in listing **6181 *7 the terms and
conditions in order that the holder will be fully aware of his obligations under the
document involved. The Secretaries will avoid vague and general language. The
Secretaries will terminate suspensions promptly upon abatement of the offending
violation and other necessary corrective action.

In subsection (g) the Secretary is directed to allow public involvement and to
establish procedures for Federal, State, and local government and public
participation in development of public land use plans and programs. In requiring
‘public participation the Committee does not intend any dimunition in the authority
and responsibility of the Secretaries to make public land National Forest decisions. It
does expect the Secretaries to provide means for input by the interested public before
decisions are made. The Secretaries will be expected to respond to public opinion
but are expected to make their decisions on the merits of each case and not on
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counting the numbers of responses pro and con. As to the extent of public
participation in each case a rule of reason will be applied so that the cost of input
procedures does not exceed the values involved. However, some expenditures will
always be justified to insure public exposure of proposed decisions, even though the
public may not in all cases respond to the opportunity to comment.

Section 203-Sales

(@) The section authorizes the sale of public lands (except land designated as
wilderness) where (1) the land is difficult or uneconomic to manage and is not
needed by another Federal agency; or (2) the land was acquired for specific purpose
but is no longer needed for any Federal purpose; or (3) disposal of the land will serve
public objectives. The term ‘public objectives is meant in its broadest sense to
include such goals as community and economic development.

(b) Sales of more than 2,500 acres may be made only after 90 days notification to the
House and Senate and only then if neither House disapproves. The Chairmen of the
Interior and Insular Affairs Committees will inform the Secretary as to specific
reporting requirements, including but not limited to, format, information to be
included, and timing of reports.

(c) Sales will be made at fair market value.

(d) Sales will be made on the basis of competitive bidding except where the
Secretary determines that some other method is needed in order to achieve (1)
equitable distribution of land, or (2) equitable consideration or public policies.
Under the latter, State and local governmental agencies will have first consideration
but not an automatic priority. To afford the preference rights authorized by the bill,
the Secretary may grant a right of first refusal or make any other appropriate
modification of competitive bidding. The Committee finds that an appropriate
modification of competitive bidding in order to afford preference rights to adjoining
owners would be continuance of the policy of permitting such owners to purchase
the lands at not more than three times their appraised fair market value. This is not to
say that other arrangements would not also be appropriate.

(e) Procedures and time limitations for rejection or acceptance of offers to purchase
are established.

**6182 *8 () The Secretary is given authority to issue all public land patents, deeds
and other documents of conveyance, and where necessary, to make corrections of
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documents issued heretofore or in the future. As used in this subsection, when it
refers to patents issued in the past, ‘public lands‘ includes lands under the
jurisdiction of BLM and its predecessor agencies.

(g) The Secretary is directed to reserve mineral rights except (1) where there are no
known minerals or (2) the reservation would interfere with more valuable surface
development.

(h) The Secretary is directed to cooperate with State and local authorities. Sales are
prohibited if they would contain terms and conditions that would be in violation of
laws and regulations pursuant to State and local land use plans and programs.

Notice of proposed sales to governments and local government authorities is
required. The mandatory nature of the requirement does not prevent such officials
from arranging with the Secretary for any selective reference of proposed sales or
elimination of the notices altogether.

(i) Patentees must be United States citizens or domestic corporations.

(j) Existing law authorizes the Secretary of Agriculture to designate, subdivide, and
dispose of townsites needed for the expansion of communities adjoining national
forest lands. This subsection amends the law to permit the Secretary of Agriculture
to sell such lands en bloc to a local government for subdivision and disposal. The
Secretary will have the authority to condition the sale to assure local governmental
control of development of the lands consistent with the protection, management, and
development of adjoining national forest lands.

The subsection permits the Secretary of Agriculture to transfer public lands under
the 1958 Act, as amended only if the transfer would serve ‘indigenous‘ community
objectives. The purpose of this is to limit transfers to essential community needs
resulting from internal growth and from the need to improve and modernize
community facilities and services. Examples of acceptable objectives include space
for housing and service industries, expansion of existing economic enterprises, new
industries utilizing local resources and skills, community parks and other intensive
recreation areas for the local citizenry, public schools, and public health facilities.
Examples of unacceptable objectives include intensive commercial recreation
enterprises, new industries that would change the character of the local community,
and housing projects to attract seasonal or other outside occupants. Should the
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Secretary decide that it is in the public interest to convey lands for the latter kinds of
purposes, he would have to use whatever authority he has to accomplish the transfer.

(k) This subsection directs the Secretary of the Interior to complete within a
specified time action on the remaining pending applications under the Unintentional
Trespass Act of 1968, now expired except as to such applications. The Committee
considers the delays in final action as unconscionable and defeative of the objectives
of the Congress in enacting the 1968 law. The Act intended that relief would be
given to innocent trespassers within a reasonable time. Failure of the Secretary to act
in a reasonably prompt manner has caused continuation *9 **6183 of the conditions
which warranted relief and requires applicants to absorb the costs of inflation which
prompt administrative action would have avoided. This section provides for the
relief originally intended by the Congress. For sales under the Act, the lands will
hereafter be appraised as of September 26, 1972, and offered at that price to
preference right holders if the Secretary decides to sell the lands.

Section 204-Withdrawal of Land

With certain exceptions, H.R. 13777 will repeal all existing law relating to executive
authority to create, modify, and terminate withdrawals and reservations. It would
reserve to the Congress the authority to create, modify, and terminate withdrawals
for national parks, national forests, the Wilderness System, Indian reservations,
certain defense withdrawals, and withdrawals for National Wild and Scenic Rivers,
National Trails, and for other ‘national‘ recreation units, such as National Recreation
Areas and National Seashores. It would also specifically reserve to the Congress the
authority to modify and revoke withdrawals for national monuments created under
the Antiquities Act and for modification and revocation of withdrawals adding lands
to the National Wildlife Refuge System. These provisions will insure that the
integrity of the great national resource management systems will remain under the
control of the Congress.

For the protection of statutory programs for the public lands and other statutory
management programs, the bill grants to the Secretary of the Interior, subject to
certain procedural controls, authority to create, modify, and terminate all
withdrawals and reservations for all public purposes and departmental agency
programs, existing and proposed other than those reserved by the bill to the
Congress. Except for ‘emergency withdrawals® and ‘resource use‘ withdrawals of
less than 5,000 acres and extensions of certain other withdrawals, all withdrawals
created by the Secretary will have a duration of 5 years. The Secretary will have the
authority to extend such withdrawals for additional 5-year periods. The smaller
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‘resource use‘ withdrawals will have their duration specified by the Secretary.
Emergency withdrawals will have a maximum duration of one year. The Secretary
will not have authority to extend such emergency withdrawals since one year gives
sufficient time for him to determine whether a withdrawal should be made under the
regular procedures or abandoned altogether. The Secretary will be required to notify
Congress of all emergency withdrawals. He will also have to send notice of all other
withdrawals (both original withdrawals and extensions) affecting 5,000 acres or
more of Federal lands. Upon receipt of notice, each House will have, for a period of
90 days, the opportunity to terminate all such withdrawals, except emergency
withdrawals, by a resolution of that House. Absent such timely action, it will take an
Act of Congress to terminate the withdrawal if the Secretary does not do so. The bill
specifies the information that the Secretary shall provide the Congress when he
notifies it of withdrawals made under the provisions of the legislation. Other
arrangements for reporting, such as the time for reporting, will be specified by the
Chairmen of the Committees of Interior and Insular Affairs in the usual manner.

The bill requires all withdrawals under its provisions to be promulgated on the
record after an opportunity for agency hearing. Except **6184 *10 with respect to
emergency withdrawals, it also requires that concurrence of heads of departments
and independent agencies when lands under their jurisdiction would be affected.

The bill specifically grants the Secretary the authority, by regulation, to provide
procedures (segregation of the lands) for protection of values in lands from
nonconforming uses and for other purposes while he is considering their possible
withdrawal. It allows the Secretary a period of one year to process proposals under
such regulations. If he fails to take definitive action by that time, the protective
provisions provided by the regulations would terminate. A period of a year is ample
time for the Secretary to determine the course of action which will be in the public
interest.

The bill would limit the authority of the Secretary to delegate his withdrawal
authority to subordinates. Since withdrawals go to the heart of basic Federal land
policies, he will be able to delegate action only to policy officers in the Office of the
Secretary appointed by the President with the advice and consent of the Senate.
Bureau Chiefs will not be permitted to exercise withdrawal authority. The Secretary
of the Interior is directed to process all withdrawal applications pending as of the
date of the Act within ten years of that date.

... [END OF EXCERPT]
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