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 Does the Suquamish Indian Tribe have 
authority to prosecute non-Indians for crimes 
committed on the Port Madison Reservation?





Professor answer:

1. Two non-Indians

2. Allegedly committed crime

3. On Port Madison Reservation

4. Tribe initiated prosecution





Professor answer:

 Suquamish Tribe has no authority to 
prosecute non-Indians





Professor’s short answer:

 Congress, Executive branch, and federal 
courts have “shared assumption” that Indian 
tribes cannot prosecute



Dissecting a judicial opinion



The Introduction to the 
Suquamish Tribe as a Treaty 
Tribe



Page 193





The Demographics and 
Geography of the Port 
Madison Reservation



Footnote 1
First paragraph





The Law of the Suquamish 
Tribe



Pages 193-194



Law and Order Code Indian Civil Rights Act



Where do Indian tribes get the 
authority to prosecute non-
Indians?



Page 195





Do any federal statutes 
recognize tribal power to 
prosecute non-Indians?



Page 195-196



The Problem with “Negative Inferences”
By the late Phil Frickey, co-originator of 

the legal field of “legislation.”

78 Cal. L. Rev. 1137, 1157-1158 (1990).



The Importance of this Case, 
or How Often Will It Come Up?







What is the historical context 
of the Suquamish Tribe’s 
efforts to prosecute Oliphant 
and Belgarde?



Pages 196-197









Any precedent on this 
question? No?



Page 197





Did the U.S. Attorney General 
say anything about this?



Pages 198-199





Any cases at all talk about 
tribal criminal jurisdiction over 
non-Indians?



Pages 199-201





* This opinion was withdrawn by the Solicitor on January 25, 
1974.

1 It should be noted that the question of tribal jurisdiction 
discussed in this memorandum relates to action by tribes in the 
exercise of remaining sovereign authority and does not relate to 
Courts of Indian Offenses which are courts established by the 
Secretary and by the provision of 25 CFR Part 11 exercise 
jurisdiction over Indians only. See United States v. Clapox, 35 Fed. 
575 (D.C. Ore. 1888). Further, not all Indian groups organized 
under the Indian Reorganization Act, 48 Stat. 987, retained 
sovereign authority if they were not recognized as sovereign 
prior to being reorganized. See Federal Indian Law, Interior 
Department (1958). p. 411. fn. 36. In organizing under written 
constitutions most tribes have limited criminal jurisdiction of 
their laws and courts to Indians.



What did Congress have to say 
about this, or is there an 
“Original understanding” 
about Indian jurisdiction?



Page 201



Fletcher, Preconstitutional Federal
Law, 82 Tul. L. Rev. 509, 548 (2009)



Did Congress ever legislate 
about tribal criminal 
jurisdiction over non-Indians?



Page 201-202



Where is Suquamish on this map?



Ok, Congress didn’t legislate, 
but they expressed concern. 
Who wouldn’t?







Any other examples of 
Congress’s “concern”?





Spotted Tail Crow Dog





Did the U.S. Supreme Court 
ever say anything about it?



Page 204



Adultery Dicta



Any “smoking guns” of 
Congressional skepticism of 
tribal jurisdiction?



Pages 204-206





So, what is the law?



Page 206





So what about the 1855 Treaty 
of Point Elliott?



Page 208



Menominee Tribe v. U.S., 391 U.S. 404, 408
n. 17 (1968)



Menominee Tribe v. U.S., 391 U.S. 404, 408
1968)



Mount Pleasant Indian School: Indians as “wards” to the
Federal government “guardian”



Compare Crow Dog and 
Oliphant – Justice Rehnqust
did.



Pages 210-211



From Williams, Like a Loaded Weapon 109 (2005)



Who suffers the most from 
Oliphant?





1. Oliphant Applies to All Tribes, Not Just 
Suquamish

2. No tribal or state jurisdiction over Non-
Indians, leaving exclusive federal 
jurisdiction

3. Federal prosecutors focus on drugs, 
kidnapping, bank robberies, and terrorism

4. NOT Indian country domestic violence



W.D. Mich. Service area

 Try driving from Grand 
Rapids to Marquette or 
Escanaba or 
Watersmeet to 
investigate sexual 
assault … in the 
middle of winter



Did the Supreme Court decide 
too much?



Cass Sunstein’s office



Navajo Reservation Indian Country


