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UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF OREGON 
 
In re 
 
Curtis Vale Womelsdorf & 
LaVonne Mae Womelsdorf, 
 
                                               Debtors. 
 

 Case No. 12-62075-fra7 
 
MOTION FOR RECONSIDERATION OF 
ORDER DISMISSING EMERGENCY 
MOTION TO VACATE EX PARTE ORDER 
FOR FRBP 2004 EXAMINATION 

 
The undersigned certifies that counsel for the Trustee and the Umpqua Indian 

Development Corporation (“Corporation”) 1  made a good-faith effort via telephone 

conference to resolve the dispute and have been unable to do so.   The Corporation files 

this Motion for Reconsideration Of Order Dismissing Emergency Motion To Vacate Ex 

Parte Order For FRBP 2004 Examination.  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 The Corporation reiterates its Special Appearance, which it makes for the limited purpose of moving this 
Court to vacate the Fed. R. Bankr. Proc. 2004 Order and without waiver of any objections to the 
jurisdiction of the Court.  The Corporation does not hereby waive its sovereign immunity, in any form, as 
to counterclaim, process, service, suit, or otherwise, or otherwise consent itself or any affiliate or agent to 
the jurisdiction of this Court or any tribunal. 
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This Motion is supported by the accompanying Memorandum and Declaration 

and all pleadings and papers on file herein.  

 
DATED:  April 7, 2015. 

GALANDA BROADMAN, PLLC  
 
s/Anthony S. Broadman  
Anthony S. Broadman, OSB #112417 
Gabriel S. Galanda, WSBA #30331, Pro 
Hac Vice  
Attorneys for Umpqua Indian 
Development Corporation  
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(206) 557-7509 Fax: (206) 299-7690  
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UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF OREGON 
 
In re 
 
Curtis Vale Womelsdorf & 
LaVonne Mae Womelsdorf, 
 
                                               Debtors. 
 

 Case No. 12-62075-fra7 
 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 

 
I. INTRODUCTION 

The Umpqua Indian Development Corporation (“Corporation”) 1  seeks 

reconsideration of the Order Denying Emergency Motion To Vacate Order For Fed. R. 

Bankr. Proc. (FRBP) 2004 Examination.  Doc. #305.  Respectfully, the Court erred when 

it ruled that a Section 17 corporation constitutes a “governmental unit” as that term is 

defined at 11 U.S.C. § 101(27); and further, that the holding in Krystal Energy Company 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 The Corporation reiterates that its participation here is a Special Appearance for the sole purpose of 
asking the Court to vacate the Fed. R. Bankr. Proc. 2004 Order without waiver of any objections to the 
jurisdiction of the Court.  By specially appearing to object to the Court’s Order, the Corporation does not 
waive its sovereign immunity, in any form, as to counterclaim, process, service, suit, or otherwise, or 
otherwise consent itself or any affiliate or agent to the jurisdiction of this Court or any tribunal. 
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v. Navajo Nation, 357 F.3d 1055 (9th Cir. 2004), waives immunity for a FRBP 2004 

examination.  The Court also erred by declining to vacate the ex parte FRBP 2004 

Examination Order given the Trustee’s failure to name the real party in interest thereto.   

Reconsideration will permit the Court to correct these manifest errors of law and 

vacate the ex parte FRBP 2004 Examination Order. 

II. FACTS 

The Corporation is a federal corporation that is owned by a non-party, the Cow 

Creek Band of Umpqua Tribe of Indians.  Declaration of Carol McKinney In Support Of 

Motion For Reconsideration (“McKinney Decl.”), at ¶3.  In particular, the Corporation is 

a “Section 17 corporation,” having been chartered by the Secretary of the U.S. 

Department of the Interior pursuant to Section 17 of the Indian Reorganization Act of 

1934 (IRA), 25 U.S.C. § 477.  Id., at ¶2; id., Ex. A.   

 On March 3, 2015, the Trustee obtained an ex parte Order For FRBP 2004 

Examination against “Seven Feathers Casino Resort.”  Doc. #287.  “Seven Feathers 

Casino Resort,” however, is merely a trade name—a d/b/a.  McKinney Decl., at ¶¶4-5.    

On March 13, 2015, the Corporation made a Special Appearance to file an 

emergency motion to vacate the March 3, 2015, ex parte Order.  While finding that “[t]he 

Corporation is the real party in interest to the Court’s March 3, 2015 ex parte Order,” the 

Court denied the Corporation’s motion, declining to vacate the March 3, 2015 ex parte 

Order.  Doc. #305.   	
  

III.   STANDARD OF REVIEW 
 

A motion for reconsideration is governed by Fed. R. Civ. Proc. 59(e) and FRBP 

9023.  Prudential Ins. Co. v. Farley, 158 B.R. 48, 52 (E.D. Pa. 1993); McDowell Oil 

Case 12-62075-fra7    Doc 307    Filed 04/07/15



MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION - 3 

GALANDA BROADMAN PLLC 
8606 35th Avenue NE, Ste. L1 
PO Box 15146 
Seattle, WA  98115 
(206) 557-7509 
	
  

Serv., Inc. v. Interstate Fire & Cas. Co., 817 F.Supp. 538, 541 (M.D. Pa. 1993).  “The 

purpose of a motion for reconsideration is to correct manifest errors of law or fact or to 

present newly discovered evidence.”  In re Scotto-DiClemente, 463 B.R. 308, 310 

(Bankr. D.N.J. 2012), aff'd sub nom., No. 11-28230, 2012 WL 3314840 (D.N.J. Aug. 13, 

2012); see also In re Lustig, No. 07-3267, 2008 WL 5831708, at *1 (Bankr. D. Or. Dec. 

11, 2008) (same).   

Here, reconsideration is warranted to correct manifest errors of law, particularly 

the Court’s rulings of April 2, 2015: (1) that “the governmental unit waiver in Section 

106(a) extends to the Corporation”; (2) that “the holding in Krystal Energy . . . extends to 

Fed. R. Bankr. Proc. 2004”; and (3) vacating the Court’s March 3, 2015, ex parte Order 

against “Seven Feathers Casino Resort,” given that “[t]he Corporation is the real party in 

interest” thereto, was incorrect.  Doc. #305, at 2-4.    

IV.   LAW AND ARGUMENT 
 

Despite their independent status, Section 17 corporations are immune from both 

suit and process.2  Navajo Tribal Util. Auth. v. Arizona Dep’t of Revenue, 608 F.2d 1228, 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
2 Indeed, as a creature of federal legislation, the authority exercised by the Corporation is derived from the 
federal government via 25 U.S.C. § 477, rather than the Tribe itself.  That statute provides in relevant part:  

The Secretary of the Interior may . . . issue a charter of incorporation to such tribe . . . . 
Such charter may convey to the incorporated tribe the power to purchase, take by gift, or 
bequest, or otherwise, own, hold, manage, operate, and dispose of property . . . , 
including the power to purchase restricted Indian lands and to issue in exchange therefor 
interests in corporate property, and such further powers as may be incidental to the 
conduct of corporation business, not inconsistent with law . . . .” 

See also Md. Cas. Co. v. Citizen Nat’l Bank of W. Hollywood, 361 F.2d 517, 520 (5th Cir. 1966) (“[T]he 
powers granted to the [Section 17] corporation were only those which the Secretary of the Interior, by the 
terms of the charter, conveyed to them”); Seaport Loan Products, LLC v. Lower Brule Cmty. Dev. Enter. 
LLC, 981 N.Y.S.2d 638 (N.Y. Sup. Ct. 2013) (“The power to confer Section 17 privileges rests exclusively 
with the Secretary of the Interior.”); Uniband, Inc. v. C.I.R., 140 T.C. 230, 261-62 (2013) (“[A] section 17 
charter will confer only powers that the Secretary of the Interior is willing for the corporation to possess.”); 
Atkinson v. Haldane, 569 P.2d 151, 171 (Alaska 1977) (“[S]ection 17 permits the Secretary to grant 
incorporated tribes far-reaching powers with respect to the conduct of business activities.”); Keifer & 
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1231 (9th Cir. 1979); American Vantage Companies v. Table Mountain Rancheria, 292 

F.3d 1091, 1099 (9th Cir. 2002); see also Amerind Risk Mgmt. Corp. v. Malaterre, 633 

F.3d 680, 685 (8th Cir. 2011); Memphis Biofuels v. Chickasaw Nation Indus., Inc., 585 

F.3d 917, 920 (6th Cir. 2009).   

This is so even where the parent tribe itself has attempted to waive the Section 17 

corporation’s immunity.  See, e.g., id at 922 (holding that “acts of tribal officials are 

insufficient” to waive the immunity of a Section 17 corporation, as “without board 

approval, [a Section 17 corporation]’s sovereign immunity remains intact”); Native Am. 

Distrib. v. Seneca–Cayuga Tobacco Co., 546 F.3d 1288, 1295 (10th Cir. 2008) (holding 

that representations of “[t]he Tribe’s officials” cannot affect a tribal corporation’s 

“immunity from suit”); Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282, 1288 (11th 

Cir. 2001) (same).  

A. The Court Committed A Manifest Error Of Law: Section 106(a) Does Not 
Waive The Corporation’s Immunity. 

 
1. The Corporation Is Not A “Governmental Unit.”  

 
Title 11 U.S.C. § 106 waives sovereign immunity only for “governmental units.” 

In re Kaiser Grp. Int'l, Inc., 302 B.R. 814 (D. Del. 2003).  Title 11 U.S.C. § 101(27) 

defines a “governmental unit” as follows: 

The term “governmental unit” means United States; State; 
Commonwealth; District; Territory; municipality; foreign state; 
department, agency, or instrumentality of the United States (but not a 
United States trustee while serving as a trustee in a case under this title), a 
State, a Commonwealth, a District, a Territory, a municipality, or a foreign 
state; or other foreign or domestic government. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Keifer v. Reconstr. Fin. Corp., 306 U.S. 381, 389 (1939) (“Congress may, of course, endow a governmental 
corporation with the government’s immunity.”).  Indeed, the Section 17 Certificate of Good Standing and 
Compliance confirms that the Corporation “is duly authorized to transact business and to exercise the 
powers, privileges and immunities granted by said Act,” meaning 25 U.S.C. 477.  McKinney Decl., Ex. 
B (emphasis added). 
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11 U.S.C. § 101(27) (emphasis added).  Although the term “tribe” is absent from this 

definition, in Krystal Energy Co. v. Navajo Nation the Ninth Circuit Court of Appeals 

held that “the category ‘Indian tribes’ is simply a specific member of the group of 

domestic governments, the immunity of which Congress intended to abrogate.”  357 F.3d 

1055, 1058 (9th Cir. 2004), as amended on denial of reh’g (Apr. 6, 2004) (emphasis 

added); but see In re Whitaker, 474 B.R. 687, 695 (8th Cir. 2012) (“We hold that in 

enacting § 106, Congress did not unequivocally express its intent by enacting legislation 

explicitly abrogating the sovereign immunity of tribes. . . . [H]olding otherwise requires 

an inference which is inappropriate in this analysis.  The Tribes are, therefore, protected 

from suit here by their sovereign immunity.”).   

Here, the Court has been asked to determine whether the Corporation—a federal 

corporate entity organized under Section 17 of the IRA, 25 U.S.C. § 477—is an “Indian 

tribe” and therefore a “domestic government” as that term is used in 11 U.S.C. § 101(27).  

In making this determination, the Court “‘must begin with the language employed by 

Congress and the assumption that the ordinary meaning of that language accurately 

expresses the legislative purpose.’”  In re Rinard, 451 B.R. 12, 19 (Bankr. C.D. Cal. 

2011) (quoting Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc., 469 U.S. 189, 194 (1985)); 

see also In re Ramey, 266 B.R. 857, 860 (Bankr. S.D. Iowa 2001) (“The well-settled rule 

is that courts must apply the plain meaning canon of statutory construction when 

interpreting the Bankruptcy Code.”) (quotation omitted); Rodriguez v. Holder Jr., 619 

F.3d 1077, 1079 (9th Cir. 2010) (“In interpreting a statute, we look to its plain 
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language.”); Coronado-Durazo v. I.N.S., 123 F.3d 1322, 1324 (9th Cir. 1997) (“In 

interpreting statutes, we begin with the language of the statute itself.”).   

In addition, any ambiguities must be construed in favor of sovereign immunity 

and for the benefit of the Corporation.  See United States v. Nordic Village, Inc., 503 U.S. 

30, 34 (1992) (any waiver of sovereign immunity “must be construed strictly in favor of 

the sovereign”); Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) 

(“statutes are to be construed liberally in favor of the Indians, with ambiguous provisions 

interpreted to their benefit.”); Artichoke Joe's California Grand Casino v. Norton, 353 

F.3d 712, 729 (9th Cir. 2003) (same); Peterson v. California Dep't of Corr. & Rehab., 

No. 06-0349, 2006 WL 3349519, at *6 (E.D. Cal. Nov. 16, 2006) (“[T]he ‘sovereign 

immunity canon’ . . . requires all waivers of sovereign immunity to be read narrowly in 

favor of the sovereign.”); Cherokee Nation of Oklahoma v. United States, 73 Fed. Cl. 

467, 474 (2006) (“[A] basic canon of construction requires that the ambiguity be resolved 

in favor of the Indians.”). 

Without analysis of the text of 11 U.S.C. § 101(27) or paying service to the 

applicable canons, the Court has incorrectly answered the inquiry as follows: “the 

governmental unit waiver in Section 106(a) extends to the Corporation.”  Doc. #305, at 3.  

In so holding, the Court committed a manifest error of law. 

First, in both this District and in the Ninth Circuit Court of Appeals there is on-

point law in this regard: “tribal corporations are legal entities distinct from the tribe,” 

Roberson v. Confederated Tribes of Warm Springs of Oregon, No. 79-546, 1980 WL 

18759, at *2 (D. Or. Feb. 4, 1980) (emphasis added).  In other words, “Native 
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corporations are not tribes.”3  Navajo Tribal Util. Auth, 608 F.2d at 1231 (quotation 

omitted; emphasis added); see also Boe v. Fort Belknap Indian Cmty., 455 F. Supp. 462, 

464 (D. Mont. 1978), aff’d sub nom., 642 F.2d 276 (9th Cir. 1981) (“[T]he [Section 17] 

corporate organization and the tribal organization are not the same entity.”); Robinson v. 

Salazar, 838 F. Supp. 2d 1006, 1028 (E.D. Cal. 2012) (“[A] tribe does not include . . . 

semi autonomous tribal entities.”) (citation omitted); Veeder v. Omaha Tribe of 

Nebraska, 864 F. Supp. 889, 899 (N.D. Iowa 1994) (holding that a tribe and a Section 17 

corporation “are legally distinct entities”); Ogden v. Iowa Tribe of Kansas & Nebraska, 

250 S.W.3d 822, 826 (Mo. Ct. App. 2008) (“[I]f a tribal corporation is organized [under 

Section 17], it is an entity separate from the tribe itself.”); S. Unique, Ltd. v. Gila River 

Pima-Maricopa Indian Cmty., 674 P.2d 1376, 1381 (Ariz. Ct. App. 1983) (“[Tribal] 

governments and section 17 corporations are different entities.”). 

Second, “the legislative purpose,” In re Rinard, 451 B.R. at 19 (quotation 

omitted), of 25 U.S.C. § 477 was clearly to segregate Section 17 corporations from their 

parent tribes:  

A study of the legislative background of the Indian Reorganization Act 
makes clear the distinction between the organization of an Indian 
municipal government . . . and that of a business corporation under 
Section 17 . . . .  The purpose of Congress in enacting Section 17 of the 
Indian Reorganization Act was to empower the Secretary to issue a charter 
of business incorporation to such tribes to enable them to conduct business 
through this modern device, which chanter cannot be revoked or 
surrendered except by Act of Congress. This corporation, although 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3 In Montoya v. United States, 180 U.S. 261 (1901), the Supreme Court defined the term “tribe” as “a body 
of Indians of the same or a similar race, united in a community under one leadership or government, and 
inhabiting a particular though sometimes ill-defined territory . . . .”  Id. at 266.  In United States v. 
Candelaria, 271 U.S. 432 (1926), the Court interpreted the term “tribe” as being “a body of Indians of the 
same or a similar race, united in a community under one leadership or government, and inhabiting a 
particular, though sometimes ill-defined, territory.”  Id. at 442 (quotation omitted).  Clearly, the 
Corporation does not meet the terms of either definition.   
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composed of the same members as the political body, is to be a 
separate entity . . . .  

 
Opinion of the Solicitor of the Department of the Interior, Separability of Tribal 

Organizations Organized Under Secs. 16 and 17 of the I.R.A., No. M-36515, 65 I.D. 483 

(Nov. 20, 1958) (emphasis added).4 

Third, the plain text of 11 U.S.C. § 101(27) categorically rejects the notion that 

any Section 17 corporation can constitute a “governmental unit.”  In the text of the 

statute, the term “governmental unit” does not include in its definition a 

“department, agency, or instrumentality of” a “domestic government.”  11 U.S.C. § 

101(27).  These entities qualify as “governmental units” in regard to “a State, a 

Commonwealth, a District, a Territory, a municipality, or a foreign state” only.  Id.  

Because, per Krystal Energy, 357 F.3d 1055, tribes only qualify as “domestic 

governments” (and “domestic governments” only) a “department, agency, or 

instrumentality” of a tribe cannot meet the statutory definition of a “governmental unit” 

as that term is defined in the plain text of 11 U.S.C. § 101(27).   

Fourth, this Court has found that whether the Corporation qualifies as an “Indian 

tribe,” and therefore a “domestic government” as that term is used in 11 U.S.C. § 

101(27), poses a “difficult question.”  Doc. #305, at 3.  While the Corporation disagrees 

with this evaluation—again, the plain text of 11 U.S.C. § 101(27) categorically rejects 

the notion that a Section 17 corporation can constitute a “governmental unit”—to the 

extent that 11 U.S.C. § 101(27) presents an ambiguity the Court committed a manifest 

error of law by failing to apply the pertinent canons.  Again, if there is any ambiguity in a 

statute that waives sovereign immunity, it must be construed in favor of the sovereign.  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4 This comports with the general rule that a corporation is treated as distinct from its shareholders.  See, 
e.g., Moline Props., Inc. v. Commissioner, 319 U.S. 436, 438-39 (1943).  
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See F.A.A. v. Cooper, 132 S. Ct. 1441 (2012) (overturning the Ninth Circuit Court of 

Appeals for failing to apply the “sovereign immunity canon”).  And if there is any 

ambiguity in a statute as applied to tribal entities, the Court must construe the statute “in 

favor of the Indians.”  Cherokee Nation, 73 Fed. Cl. at 478 (citing Chickasaw Nation v. 

United States, 534 U.S. 84, 93-94 (2001)).  Here, by failing to apply these canons, the 

Court committed manifest error.  See In re Smale, 390 B.R. 111, 114 (Bankr. D. Del. 

2008) (“If the statute is ambiguous, the Court must use other canons of statutory 

construction . . . .”) (emphasis added). 

In sum, Krystal Energy did not involve a Section 17 corporation or a nonparty 

subject to a FRBP 2004 expedition; it involved a “domestic government” sued in an 

adversary action under 11 U.S.C. §§ 505 and 542.  357 F.3d at 1055-56.  It is settled law 

in this jurisdiction that “[t]ribal corporations are legal entities distinct from the tribe.”  

Roberson, 1980 WL 18759, at *2.  And the Court must “assume that Congress knows the 

law.”  United States v. Staggs, 152 F.3d 931, 931 (9th Cir. 1998) (citing Albernaz v. 

United States, 450 U.S. 333, 341 (1981)).  If Congress wished to waive immunity for 

Section 17 corporations or other tribal corporations, it needed to do so clearly and 

unequivocally.  In re Mayes, 294 B.R. 145, 156 (10th Cir. 2003).  Because it did not, 

however, this Court is prohibited from exercising jurisdiction over the Corporation.5 

2. Even If The Corporation Is A “Governmental Unit,” Section 106(a)(1) 
Does Not Waive The Corporation’s Immunity for FRBP 2004. 

 
Section 106(a)(1) reads as follows: 

 
Notwithstanding an assertion of sovereign immunity, sovereign immunity 
is abrogated as to a governmental unit to the extent set forth in this section 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5 Yet another canon that the Trustee cannot overcome is that “statutory jurisdictional doubts are to be 
resolved against federal jurisdiction.”  Assiniboine & Sioux Tribes v. State of Mont., 568 F. Supp. 269, 278 
(D. Mont. 1983). 
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with respect to . . . Sections 105, 106, 107, 108, 303, 346, 362, 363, 364, 
365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 525, 542, 543, 544, 545, 
546, 547, 548, 549, 550, 551, 552, 553, 722, 724, 726, 744, 749, 764, 901, 
922, 926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205, 
1206, 1227, 1231, 1301, 1303, 1305, and 1327 of [Title 11]. 

 
11 U.S.C. § 106(a)(1).  The Trustee has argued that “the breadth of Section 106(a) 

includes 11 U.S.C. § 105(a), which gives bankruptcy courts the powers to implement and 

enforce its ‘rules,’” including FRBP 2004.  Doc. #299, at 3.  The Court has agreed.  See 

Doc. #305, at 3 (“Sovereign immunity is waived . . . pursuant to Section 106(a) of the 

Bankruptcy Code.”).  Respectfully, the Court has committed manifest error by adopting 

the Trustee’s interpretation. 

 While it is true that the Court “may issue any order, process or judgment that is 

necessary or appropriate to carry out the provisions” of Title 11 per Section 105(a), “that 

authority is not limitless.”  In re Idaho Agriquipment, Inc., 54 B.R. 114, 115 (Bankr. D. 

Idaho 1985).  No bankruptcy court in the Nation has held that FRBP 2004 or any other 

FRBP constitutes one of the “process[es] . . . that is necessary or appropriate to carry out 

the provisions” of Title 11.  11 U.S.C. § 105(a).  This is because Section 105(a) refers 

only to the Court’s “inherent power,” not power derived from the FRBP.  Chambers v. 

NASCO, 501 U.S. 32, 50 (1991).  The FRBPs are promulgated by the U.S. Supreme 

Court, pursuant to authority granted to the Court in 28 U.S.C. §2075.  They do not reflect 

any power delegated to federal bankruptcy courts.  Indeed, in Chambers the Supreme 

Court explicitly distinguished between the Court’s inherent power and the powers 

derived from the FRBP, cautioning that bankruptcy courts “must exercise restraint and 

discretion in using [their] powers under § 105(a).”  In re Yates, No. 04-5619, 2007 WL 

7147271, at *4 (Bankr. S.D. Cal. Jan. 26, 2007) (citing Chambers, 501 U.S. at 44). 
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Because “Section 105(a) cannot . . . provide the court with an independent basis 

on which to issue orders outside the scope of title 11,” there must be an independent 

“statutory hook in the Bankruptcy Code.”  In re Sindram, No. 08-0559, 2010 WL 

1611104, at *3 n.5 (Bankr. D.D.C. Apr. 20, 2010); see also Matter of Kelvin Pub., Inc., 

72 F.3d 129 (6th Cir. 1995) (“The ‘provisions of this title’ simply denote a set of 

remedies fixed by Congress.  A court cannot legislate to add to them.”).  In other words, 

while Section 105(a) does “give[] the bankruptcy court broad equitable powers . . . . a 

court may exercise its equitable power only as a means to fulfill some specific code 

provision.”  In re Canino, 185 B.R. 584, 592-93 (9th Cir. 1995) (citing Norwest Bank 

Worthington v. Ahlers, 485 U.S. 197, 206 (1988)).  And FRBP 2004 is not a “specific 

code provision”; nor did it create one.  Id.  Nor could it: 

[A] Bankruptcy Rule cannot create an exception to the Bankruptcy Code. 
The Supreme Court is authorized under 28 U.S.C. § 2075 to prescribe 
rules of bankruptcy procedure, but the rulemaking power under § 2075 is 
limited in the same way as the rulemaking power under the Rules 
Enabling Act, § 2072(b).  Both sections provide, “Such rules shall not 
abridge, enlarge, or modify any substantive right.”  

 
In re Jastrem, 253 F.3d 438, 441-42 (9th Cir. 2001) (citing Hanna v. Plumer, 380 U.S. 

460, 463-66 (1965)) (emphasis added).6   

Section 105(a), as incorporated into 11 U.S.C. 106(a)(1), was not intended to 

subject nonparty governmental units to the panoply of bankruptcy rules.  See H.R. REP. 

No. 103-835, 103rd Cong., 42 (1994), reprinted in 1994 U.S.C.C.A.N. 3340, 3351 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6 Fed. R. Civ. Proc. 1’s stated intention to apply to parties in all civil actions has been held sufficient to 
waive sovereign immunity for the purpose of those federal rules.  In re Graham, 981 F.2d 1135, 1140 (10th 
Cir. 1992) (citing Mattingly v. United States, 939 F.2d 816, 818-19 (9th Cir. 1991)).  But because “[t]he 
Bankruptcy Rules have no provision comparable to Rule 1,” there is therefore “no waiver of sovereign 
immunity sufficiently explicit in the Bankruptcy Rules.”  Id. at 1140.  If Congress wanted to create a 
waiver of sovereign immunity in the Bankruptcy Rules, it could have—but it chose not to.  Again, the 
Court must “assume that Congress knows the law” and should not second-guess Congress’s clear intent in 
this regard.  Staggs, 152 F.3d at 931 (citation omitted). 
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(Section 106(a) was intended to provide a waiver of sovereign immunity by 

governmental units in order to realize “monetary recoveries as well as declaratory and 

injunctive relief” against them) (emphasis added).  The statute merely made explicit the 

bankruptcy courts’ inherent authority to, for example, control their dockets and impose 

sanctions.  Hernandez v. City of El Monte, 138 F.3d 393, 398 (9th Cir. 1998).  It did not 

create a cause of action against nonparties or otherwise subject nonparties to the Court’s 

jurisdiction. 

But even if, arguably, Section 105(a) could be read in such a manner as to create 

“some specific code provision” to enforce (it cannot) the Court must restrain from 

interpreting the statute as such, in light of the canons discussed above. Dellmuth v. Muth, 

491 U.S. 223, 230-31 (1989); Nordic Village, 503 U.S. at 34; Blackfeet Tribe, 471 U.S. at 

766; Artichoke Joe’s, 353 F.3d at 729; In re Canino, 185 B.R. at 593; Peterson, 2006 WL 

3349519, at *6; Cherokee Nation, 73 Fed. Cl. at 474.  

C. The Court Committed A Manifest Error Of Law: The Order Failed To 
Name The True Party In Interest.  

   
 An order failing to name a real party in interest should be set aside.  See In re 

Williams, 277 B.R. 78, 83 (Bankr. D. Md. 2002).  Here, the Court found that “[t]he 

Corporation is the real party in interest to the Court’s March 3, 2015 ex parte Order.” 

Doc. #305, at 2.  But, instead of vacating the Order, the Court ordered the Trustee to 

“serve process of the Court’s March 3, 2015 ex parte Order issued against the Casino” 

by “mailing that prior Order to the chief executive officer of the Corporation.”  Id. 

(emphasis added).  Again, “Seven Feathers Casino Resort” is merely a d/b/a of the  

Corporation. Id. (emphasis added); McKinney Decl., at ¶¶4-5.  Accordingly, the Court 
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committed manifest error by refusing to vacate the invalid ex parte Order and instead 

ordering the Trustee to serve the same Order on the Corporation. 

V.  CONCLUSION 

The Corporation has met its burden for reconsideration under Fed. R. Civ. Proc. 

59(e) and FRBP 9023 by demonstrating “manifest error of law.”  In re Lustig, 2008 WL 

5831708, at *1.  Section 17 corporations do not constitute a “governmental unit” as that 

term is defined at 11 U.S.C. § 101(27); and the sovereign immunity as applied to Indian 

tribal governments by Krystal Energy, does not extend to FRBP 2004.  In addition, the 

Court committed manifest error by refusing to vacate the FRBP 2004 Examination Order 

for failure to name the true party in interest. 

 THEREFORE, the Corporation’s Motion for Reconsideration of the Order 

Denying Emergency Motion To Vacate Order for Fed. R. Bankr. Proc. 2004 Examination 

should be GRANTED and the ex parte Order should be VACATED. 

DATED:  April 7, 2015. 

GALANDA BROADMAN, PLLC  
 
s/Anthony S. Broadman  
Anthony S. Broadman, OSB #112417 
Gabriel S. Galanda, WSBA #30331, Pro 
Hac Vice  
Attorneys for Umpqua Indian 
Development Corporation  
P.O. Box 15146 Seattle, WA 98115 
(206) 557-7509 Fax: (206) 299-7690  

   Email: anthony@galandabroadman.com 
   Email: gabe@galandabroadman.com 
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CERTIFICATE OF SERVICE 

I, Anthony S. Broadman, hereby certify as follows:  

1. On April 7, 2015, the attached document was served on the persons shown 

below by depositing a true copy thereof, in a sealed envelope with First-Class postage 

prepaid and addressed as shown below, in the U.S. Mail, at Seattle, Washington. 
 

Terry Hanscom 
Oregon Land and Wildlife LLC 
1245 Casino Rd 
Medford, OR 97501 

Krista Lacis 
4088 Hampshire Ln 
Eugene, OR 97404 

ODR Bkcy 
955 Center St NE 
Salem OR 97301-2555 

Gary Rhinehart, MBA, LTC 
Jackson County Accounting & Tax Svc Inc. 
1128 W Main St 
Medford OR 97501 

Ronald C. Becker on behalf of Plaintiff US 
Trustee, Eugene 
405 E 8th Ave #1100 
Eugene OR 97401 

 

2. Based on the Bankruptcy Court’s Electronic Case Filing records, the 

following person(s) will be served electronically when the attached document is filed 

with the Court: 

John Blackhurst  jwb@roguevalleylaw.com, kmv@roguevalleylaw.com 

Keith Y Boyd  ecf@boydlegal.net, arnold@boydlegal.net 

Melisa Button  mab@roguevalleylaw.com, kmv@roguevalleylaw.com 

Eric A. Marshack  ecfor@rcflegal.com 

Recovery Management Systems corporation (Singh) claims@recoverycorp.com 

US Trustee, Eugene  USTPRegion18.eg.ecf@usdoj.gov 
 
 

s/Anthony S. Broadman  
Anthony S. Broadman, OSB #112417  
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