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I. INTRODUCTION 

Plaintiffs-Appellees Koniag, Inc. and Michael P. O’Connell (collectively 

“Koniag”) respectfully request reconsideration, pursuant to Ninth Circuit Rule 27-

10, of the Appellate Commissioner’s January 24, 2014 Order at Docket Number 8 

(the “Order”).  On September 12, 2014, the Court issued a show cause order 

because the notice of appeal filed by Defendants-Appellants Kurt Kanam 

(“Kanam”) and Orbie Mullins (“Mullins”) did not challenge an appealable order.  

See Dkt. 3.  Kanam and Mullins subsequently filed a “Notice of Amended Appeal” 

on September 26, 2013, challenging a district court order issued on July 29, 2013.  

In response, the Appellate Commissioner discharged the previously issued show 

cause order, and concluded that the September 26, 2013 Notice of Amended 

Appeal filed by Kanam and Mullins was timely because it was filed within the 60-

day deadline provided in 28 U.S.C. § 2107(b) for cases where the United States 

government is a party.  Order at 2.  The Order was premised on the fact that 

Kanam filed a “Cross Complaint” in the underlying litigation listing the presiding 

district court judge and the Regional Director of the U.S. Fish and Wildlife Service 

as parties to the case.  Id.; see also Dist. Ct. Dkt. 71 (“Cross Complaint” signed by 

Kanam).1 

                                           
1 A copy of the “Cross Complaint” is attached as Exhibit A. 

  Case: 13-35759, 02/07/2014, ID: 8971060, DktEntry: 9-1, Page 2 of 14
(2 of 95)



 - 2 - 

Because Kanam and Mullins’ Notice of Amended Appeal was not filed until 

after the Court issued its September 12, 2014 show cause order, the Court did not 

identify the applicability of  28 U.S.C. § 2107(b) as an issue of concern.  

Consequently, no party addressed the applicability of that provision, and the 

Appellate Commissioner issued the Order without the benefit of briefing on the 

scope of 28 U.S.C. § 2107(b).  Reconsideration of the Order is necessary and 

appropriate in this instance because the Order misunderstands the status of the 

United States in this litigation and overlooks controlling precedent in United States 

ex rel. Eisenstein v. City of New York, New York, 556 U.S. 928, 935 (2009), which 

explains that the 60-day period in 28 U.S.C. § 2107(b) applies “only when the 

United States is an actual ‘party’” to the case.    

As explained more fully below, no agency or employee of the United States 

is an actual “party” to this case.  Federal Rule of Civil Procedure (“Civil Rule”) 21 

requires leave of the court to add an additional party during the course of litigation.  

As the district court explained, Kanam never sought leave to file his Cross 

Complaint, and the district court did not accept the Cross Complaint as a properly 

filed pleading.  See Dist. Ct. Dkt. 78 n.1;2 Dist. Ct. Dkt. 107 n.5.3   Accordingly, 

the federal employees listed in Kanam’s Cross Complaint are not parties in this 

                                           
2 A copy of the district court’s order is attached as Exhibit B. 
3 A copy of the district court’s order is attached as Exhibit C. 
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case and the 60-day time limit in 28 U.S.C. § 2107(b) has no application here.  

Reconsideration is therefore warranted. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

A. District Court Proceedings  

Koniag initiated this lawsuit in federal district court in Alaska seeking 

injunctive and other prospective relief against Kanam, a tribal attorney for the 

Native Village of Karluk, and Mullins, a Village of Karluk Tribal Court Judge.  

See Dist. Ct. Dkt. 60 at 1.  Specifically, Koniag sought a permanent injunction 

precluding the tribal court from exercising jurisdiction over it in certain matters.  

Id. at 2. 

On June 3, 2013, Kanam filed a “Cross Complaint” in the district court 

without seeking leave to do so.  Dist. Ct. Dkt. 71.4  The Cross Complaint states that 

“[t]his in an action to declare that the offices of [sic] Office of Sharon Gleason,” 

the presiding U.S. District Court Judge, and “the office of Geoffrey Haskett,” the 

Regional Director of the U.S. Fish and Wildlife Service, “have notice that Plaintiff 

Koniag is engaged in a violation of the False Claim Act [sic] by using a legally 

flawed and fraudlent [sic] merger agreement to cottect [sic] tax dollars with a 

mitigation agremeent [sic] with [the] United States.” Id. at 1.  The Cross Complaint 

proceeds to allege wrongdoing against Koniag, but not against the district court 

                                           
4 See Exhibit A. 
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judge or the Regional Director.  Id.  The Cross Complaint then asks the district 

court to declare that the “Offices of Sharon Gleason and Office of Geoffrey 

Haskett have a duty to take action [to] protect the American people from a 

violation of the False Claim Act.”  Id. at 3.    

The district court did not accept the cross-complaint as a properly filed 

pleading because it was not accompanied by a motion for leave to amend the 

pleadings.  See Dist. Ct. Dkt. 78 n.1; see also Dist. Ct. Dkt. 107 n.5.5  Kanam did 

not subsequently seek leave to amend his pleadings or to add parties to the case.  

There is also no evidence in the district court record that Kanam ever served the 

Cross Complaint. See Dist. Ct. Dkt. 72.   

On July 3, 2012, the district court granted Koniag’s motion for a preliminary 

injunction, prohibiting Kanam and Mullins from retaining, exercising, or 

threatening to exercise jurisdiction in tribal court.  Dist. Ct. Dkt. 31 at 15.  Kanam 

and Mullins did not comply with the injunction, and continued to attempt to retain 

jurisdiction.  Dist. Ct. Dkt. 66.  On May 16, 2013, Koniag filed a motion for 

contempt and sanctions, and for a permanent injunction against Kanam and 

Mullins.  Id.  Kanam and Mullins did not file an opposition to the motion. See Dist. 

Ct. Dkt. 78 n.1.  

                                           
5 See attached Exhibits B and C, respectively. 
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On July 29, 2013, the district court granted Koniag’s request for a permanent 

injunction, explaining that “[n]o opposition to the motion has been filed” and that 

there was “no genuine question of material fact as to [Koniag’s] claim against 

Defendants that under federal common law Defendants do not have the legal right 

to exercise, retain, or threaten tribal court jurisdiction over the Plaintiffs” in any of 

the identified actions.  Dist. Ct. Dkt. 78 at 2.  Further, the court found that Koniag 

had suffered and would suffer irreparable harm, and the balance of equities 

weighed in favor of a permanent injunction.  Id. at 4.   

The court then ordered Kanam and Mullins to dismiss the tribal court actions 

within 10 days.  Id.  Kanam and Mullins did not comply with that order either.  

The court also set a hearing on contempt and sanctions for August 26, 2013.  Dist. 

Ct. Dkt. 77.  On September 25, 2013, the district court issued an order finding 

Kanam and Mullins in civil contempt.  Dist. Ct. Dkt. 100.  Kanam and Mullins 

were again ordered to dismiss pending tribal actions against Koniag, and file proof 

of that dismissal within 21 days.  Id.  No such notice has yet been received in the 

docket, and Kanam and Mullins remain in contempt. See Dist. Ct. Dkt. 103.    
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B. Proceedings on Appeal 

On August 19, 2013, Kanam and Mullins filed a notice of appeal in the 

district court. Dkt. 1.  The notice was filed on behalf of a non-party (Alicia Reft)6 

and did not identify a specific order.  Instead the notice provides: 

Notice is her[e]by given that Alicia Reft defendant in the above action 
is her[e]by affirming an order upholding the Jurisdiction and removal 
Act of 1874 and the Indian Self-Determination Act entered in this 
action on the 8 of August 2013. 
 

Dist. Ct. Dkt. 86 at 1.  The district court reviewed that notice of appeal and found it 

deficient on its face because the court’s jurisdictional determination is not 

immediately appealable.  Dist. Ct. Dkt. 89.  Accordingly, the district court 

disregarded the notice of appeal and proceeded to adjudicate the case.     

 On September 12, 2013, this Court issued an order to show cause as to why 

this appeal should not be dismissed.  As the Court explained, “the district court’s 

July 29, 2013 order granting a permanent injunction would be immediately 

appealable,” but the August 19, 2013 notice of appeal “does not challenge the 

district Court’s July 29, 2013 order.”  Dkt. 3 at 1.  Instead, the notice of appeal 

appeared to challenge a jurisdictional ruling that is not immediately appealable.  Id. 

at 2.  

In response to the order to show cause, Kanam and Mullins filed their 

“Notice of Amended Appeal and Answer to Show Cause” in this Court.  No such 

                                           
6 Reft is a defendant in a separate action, Koniag, Inc. v. Reft, 3:13-cv-00051-SLG. 
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Notice of Amended Appeal was filed in the district court.  The Notice of Amended 

Appeal changed the order appealed – from some unidentified jurisdictional 

decision to the July 29, 2013 permanent injunction – and the party appealing – 

from Reft to Mullins and Kanam – as follows:   

Notice is hereby given that Orbie Mullins and Kurt Kanam 
defendant[s] in above action is her[e]by appeal the district court order 
of July 29, 2013 Dct. #79. [sic] 
 

Dkt. 5.  The Notice of Amended Appeal provides no response to the jurisdictional 

issues identified in the show cause order. 

Koniag responded to the show cause order (Dkt. 6) by providing the Court 

with a host of reasons why the Notice of Amended Appeal was deficient including: 

(1) Kanam and Mullins did not seek leave to amend their notice of appeal; (2) even 

if they had sought such leave, the test for allowing an amendment of a notice of 

appeal – whether the intent to appeal the specific judgment can be fairly inferred 

from the original appeal – is not met here; and (3) any such amendment would be 

futile because Kanam and Mullins filed no opposition to Koniag’s summary 

judgment motion requesting a permanent injunction, and therefore they have 

waived all challenges to the July 29, 2013 order on appeal.  See USA Petroleum 

Co. v. Atl. Richfield Co., 13 F.3d 1276, 1280 (9th Cir. 1994) (failure to present 

evidence to oppose summary judgment waives issue on appeal).   

  Case: 13-35759, 02/07/2014, ID: 8971060, DktEntry: 9-1, Page 8 of 14
(8 of 95)



 - 8 - 

On January 24, 2014, the Appellate Commissioner issued the Order that is 

the subject of this motion.  The Order did not address any of the arguments 

presented by Koniag regarding the requirements for amending a notice of appeal.  

Instead, the Order concluded that amended notice of appeal was itself timely 

because it was filed within the 60-day deadline set forth in 28 U.S.C. § 2107(b) for 

appeals involving a federal party.  This motion for reconsideration followed. 

III. ARGUMENT 

Under Ninth Circuit Rule 27-10, the Court may grant reconsideration on a 

showing that there are “points of law or fact which, in the opinion of the movant, 

the Court has overlooked or misunderstood.”  The Order found jurisdiction over 

this appeal under 28 U.S.C. § 2107(b) “because appellants’ June 3, 2013 cross-

complaint names a federal party to the underlying action.”  Order at 2.  

Reconsideration is warranted here because (1) the Order overlooked the controlling 

standard set forth in Eisenstein, 556 U.S. at 935, explaining that 28 U.S.C. § 

2107(b) applies “only when the United States is an actual ‘party’” and not merely a 

nominal party, and (2) the Order misunderstands procedural posture of the case and 

incorrectly presumed that the presiding district court judge and the Regional 

Director are actual parties in this case. 

Starting with the legal standard, 28 U.S.C. § 2107(b) extends the appeal 

deadline from 30 days to 60 days provided: 
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one of the parties is -- (1) the United States; (2) a United 
States agency; (3) a United States officer or employee 
sued in an official capacity; or (4) a current or former 
United States officer or employee sued in an individual 
capacity for an act or omission occurring in connection 
with duties performed on behalf of the United States. 

Thus, in order for 28 U.S.C. § 2107(b) to apply at all, “one of the parties” to the 

case must be the United States, or an officer or employee. 

 The U.S. Supreme Court in Eisenstein addressed the meaning of “party” as 

set forth in 28 U.S.C. § 2107(b).7   In that case, the Court addressed whether the 

government was a party in a civil action brought by private plaintiffs on behalf of 

the federal government under the False Claims Act.  The federal government was a 

nominal party in that case, and was in fact the “real party in interest” because the 

purpose of the False Claims Act is to recover damages for the United States.  556 

U.S. at 934. 

 The Court concluded that, despite being the real party in interest, the federal 

government was not a “party” under 28 U.S.C. § 2107(b).  Id. at 935.  As the Court 

explained,  “[a] person or entity can be named in the caption of a complaint 

without necessarily becoming a party to the action.”  Id. (citing 5A Charles A. 

Wright & Arthur R. Miller, Federal Practice and Procedure § 1321, at 388 (3d ed. 

                                           
7 In 2011, Congress amended 28 U.S.C. § 2107(b) to provide greater clarity on the 
types of employees and former employees covered by the provision.  In so doing, 
the nomenclature in the act shifted from “a party” to “one of the parties.”   The 
Supreme Court’s decision in Eisenstein therefore refers to “party” rather than 
“parties.” 
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2004) (“[T]he caption is not  determinative as to the identity of the parties to the 

action[.]”)).  Instead, “[a] ‘party’ to litigation is ‘[o]ne by or against whom a 

lawsuit is brought.’”  Id. at 933 (quoting Black’s Law Dictionary 1154 (8th ed. 

2004)).  In addition, “[a]n individual may also become a ‘party’ to a lawsuit by 

intervening in the action.”  Id.  The Court held that the government was not the 

actual party bringing the action under the False Claims Act, did not choose to 

intervene in the case, and therefore was not an actual “party” to the case.  Id. 

Applying this standard, it is readily apparent that the presiding district court 

judge and the Regional Director are not parties in this case either.  Civil Rule 21 

provides that the district court may, “[o]n motion or on its own,  . . . add or drop a 

party.”  Rule 21 (emphasis added).  As this Court has explained, “[w]hen a party is 

added in an on-going lawsuit, the approval of the court is required by Rule 21.”   

Hoffman for & on Behalf of N.L.R.B. v. Beer Drivers & Salesmen’s Local Union 

No. 888, Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of Am., 

536 F.2d 1268, 1272 (9th Cir. 1976) (emphases added).  Rule 21 thus governs the 

process for  “adding new parties to an action and this can only be accomplished 

upon motion by any party and order of the Court or on the Court’s own initiative.”  

Perry v. Snyder, 33 F.R.D. 361, 362 (E.D. Pa. 1963).  A pleading that is submitted 

purporting to add new parties without compliance with Rule 21’s motion and order 
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requirements “is ineffective insofar as it attempts to add additional parties.”  

Spencer v. Dixon, 290 F. Supp. 531, 535 (W.D. La. 1968). 

Kanam did not seek leave to add either the presiding district court judge or 

the Regional Director as a “party” as required by Rule 21.  Absent such a motion, 

the Cross Complaint was therefore legally “ineffective” as a means of adding 

additional parties.  Moreover, the court below did not, on its own initiative, add 

those federal parties to the case, and to the contrary explained that it was taking no 

action with respect to Kanam’s Cross Complaint because he failed to seek leave of 

the court.  See Dist. Ct. Dkt. 78 n.1; Dist. Ct. Dkt. 107 n.5.8  Therefore, pursuant to 

Rule 21,  the presiding district court judge and Regional Director are not parties to 

the underlying case, and accordingly cannot be “parties”  under  28 U.S.C. § 

2107(b). 

In any event, even if leave of the court were not required before a defendant 

unilaterally added another party to the case (and it is), a review of the complaint 

shows that the putative federal defendants are, at best, only nominal parties to the 

Cross Complaint.  Although difficult to comprehend, the Cross Complaint appears 

to allege that Koniag violated the False Claims Act.  See Dist. Ct. Dkt. 71 at 2.9  

The Cross Complaint makes no allegations against the federal employees other 

than to state that they “have a duty to take action [to] protect the American people 

                                           
8 See Exhibits B and C, respectively. 
9 See Exhibit A. 

  Case: 13-35759, 02/07/2014, ID: 8971060, DktEntry: 9-1, Page 12 of 14
(12 of 95)



 - 12 - 

from a violation of the False Claim Act.”  Dist. Ct. Dkt. 71 at 2, 3.  But the 

Supreme Court in Eisenstein has already made clear that the United States cannot 

be made a “party,” as contemplated in  28 U.S.C. § 2107(b), in an action under the 

False Claims Act  “unless it has exercised its right to intervene in the case.” 556 

U.S. at 931. That, of course, has not happened here, and Kanam and Mullins 

cannot circumvent that holding by filing an unauthorized pleading seeking a 

declaration that federal parties have a “duty” under the False Claims Act.       

IV. CONCLUSION 

For the foregoing reasons, and those previously discussed in Koniag’s brief 

(Dkt. 6), Koniag respectfully requests that the Court reconsider its Order, and 

dismiss this appeal as untimely. 

DATED:  February 7, 2014.   

Respectfully submitted, 
 
 STOEL RIVES LLP 
  
 
 
 By: s/ James E. Torgerson_________ 
 JAMES E. TORGERSON 
 (BAR NO. 8509120) 
 RENEA I. SAADE 

(BAR NO. 0911060) 
 
 Attorneys for Plaintiffs-Appellees  
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CERTIFICATE OF SERVICE AND FILING 
 

I hereby certify that on the 7th day of February, 2014, I electronically filed 

the foregoing Motion For Reconsideration Of Order Issued By Appellate 

Commissioner with the Clerk of the Court for the United States Court of Appeals 

for the Ninth Circuit by using the appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system.  I further certify that Defendants-Appellants were 

served on the same date via U.S. First Class Mail as follows: 

Mr. Kurt Kanam 
Tribal Attorney 
Karluk Tribe 
2103 Harrison Street, #143 
Olympia, WA  98502 
 
Honorable Orbie Mullins 
Village of Karluk Tribal Judge 
Native Village of Karluk 
PO Box 237 
Toledo, WA  98591 
 
      s/ James E. Torgerson      
      James E. Torgerson  
 
 
75517449.2 0078125-00029  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA 

 
KONIAG, INC., an Alaska corporation, 
and MICHAEL P. O’CONNELL, an 
individual, 
 
  Plaintiffs, 

v. 
 
KURT  KANAM, individually and as Tribal 
Attorney for the Native Village of Karluk, and 
ORBIE MULLINS, individually and as Village 
of Karluk Tribal Court Judge for the Karluk 
Tribal Court for the Native Village of Karluk, 

  
 
Defendants. 
 

 
 
 
 
 
 
 
 
Case No. 3:12-cv-00077-SLG 

 
ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT ON 

PLAINTIFFS’ PERMANENT INJUNCTION CLAIM 
  

THIS COURT, having reviewed Plaintiffs’ Motion for Partial Summary Judgment 

(Dkt. 65) as to their federal common law claim concerning tribal court jurisdiction and 

request for permanent injunctive relief, Plaintiffs’ memorandum and all other 

submissions in support of said motion, and all pleadings and other filings on record in 

this matter,1 the Motion is GRANTED for the reasons set forth below. 

“Before a court may issue a permanent injunction, a party must show (1) that is 

has suffered an irreparable injury; (2) that remedies available at law, such as monetary 

                                            
1 No opposition to the motion has been filed by the Defendants, and the time for filing an 
opposition has run.  The Defendants did file a document entitled “Cross Complaint” at Docket 
71, with numerous documents appended to it, that appears to allege that the United States Fish 
and Wildlife Agency has collected “over $5,000,000 in violation of the false claim act” pursuant 
to a mitigation agreement between that agency and Koniag, Inc. These filings do not appear to 
respond to the Motion for Partial Summary Judgment.  This Court will not take any action with 
respect to the “Cross Complaint.”  If a party seeks to file an amended pleading in the case, the 
party must file a motion for leave to amend as specified in Civil Rule 15.   
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damages, are inadequate to compensate for that injury; (3) that, considering the 

balance of the hardships between the plaintiff and defendant, a remedy in equity is 

warranted; and (4) that the public interest would not be disserved by a permanent 

injunction.”2 

Plaintiffs have shown that there is no genuine question of material fact as to their 

claim against Defendants that under federal common law Defendants do not have the 

legal right to exercise, retain, or threaten tribal court jurisdiction over the Plaintiffs in 

connection with any of the Karluk Tribal Court actions now pending against the 

Plaintiffs.  Further, Plaintiffs have shown that there is no genuine question of material 

fact that the Defendants unlawfully exercised, retained, and threatened to exercise tribal 

court jurisdiction over the Plaintiffs when:   

(1) Defendants failed, and continue to fail, to dismiss with prejudice The 

Native Village of Karluk v. Koniag Corporation, Cause No. 3-19-12-1 (Karluk v. Koniag I) 

and instead, through the time of their January 2013 filing with the Karluk Tribal Court, 

continue to file motions to dismiss without actually dismissing their claims, which is an 

unlawful attempt to exercise tribal court jurisdiction over Plaintiff Koniag, Inc. (Koniag);  

(2)   Defendants failed, and continue to fail, to dismiss with prejudice The 

Native Village of Karluk v. Michael P. O’Connell, Alaska Bar Association, California Bar 

Association, Washington Bar Association, Utah Bar Association, Idaho Bar Association, 

Minnesota Bar Association, Oregon Bar Association, Cause No. 4-09-12-1 (Karluk v. 

O’Connell) and instead, through the time of their January 2013 filing with the Karluk 

                                            
2 Western Watershed Project v. Abbey, __ F.3d ___, 2013 WL 2532617 at *15 (9th Cir. 2013)( 
citations omitted).  
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Tribal Court, continue to file motions to dismiss without actually dismissing their claims, 

which is an unlawful attempt to exercise tribal court jurisdiction over Plaintiff Michael 

O’Connell (O’Connell);  

(3)  on August 24, 2012, in a tribal court action styled The Native Village of 

Karluk v. Koniag Corporation, Cause No. 8-24-12-1 (Karluk v. Koniag II), Defendants 

retained, exercised, or threatened to retain or exercise jurisdiction over Koniag with 

respect to matters related to the same matters raised in prior tribal court litigation, 

Karluk v. Koniag, which is an unlawful attempt to exercise tribal court jurisdiction over 

Plaintiff Koniag;  

(4)  on November 6, 2012, in a tribal court action styled The People of the 

United States EX REL Kurt Kanam v. Washington Bar Association Cause No. 11-06-12-

2 (Kanam v. WSBA), Defendants retained, exercised, or threatened to retain or exercise 

jurisdiction over O’Connell with respect to matters related to the tribal court documents 

filed and issued in the prior tribal court litigation, Karluk v. Koniag and Karluk v. 

O’Connell.  Specifically, this action attempted to exercise tribal court jurisdiction over 

O’Connell with respect to the April 5, 2012 letter O’Connell sent – the sending of which 

Kanam and the Village of Karluk allege constituted an act of “judicial intimidation;” and 

(5) on or about March 23, 2013, Defendant Kurt Kanam prepared and 

assisted Alicia Reft and/or Dean Andrew in filing a “Notice of Removal” and Defendant 

Orbie Mullins entered an “Order of Removal and Dismissal” in the Karluk Tribal Court 

purporting to “remove” certain claims Koniag pled against third-parties in the case 

Koniag, Inv. v. Andrew Airways, Inc., et al. (Case No. 3:12-cv-00051-SLG) to the Karluk 

Tribal Court and “dismissing” others.  One or both of the Defendants also commenced 
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or assisted Alicia Reft and/or Dean Andrew in commencing a tribal court case captioned 

Koniag, Inc. v. Dean Andrew, et al. (Cause No. 3-22-13-1) in connection with their 

“removal” actions.   

By being repeatedly subjected to these tribal court lawsuits, Plaintiffs have 

suffered irreparable injuries.  Plaintiffs have further shown that the remedies available at 

law, such as monetary damages, are inadequate to compensate for these injuries.3 

And, considering the balance of hardships between the parties, this Court again 

concludes that a remedy in equity is warranted.4  Further, the public interest will not be 

disserved Defendants are enjoined from seeking to improperly exercise tribal court 

jurisdiction.  Thus, all four of the prerequisites for permanent injunctive relief have been 

demonstrated.  

ACCORDINGLY, Defendants are HEREBY ORDERED to immediately, and no 

later than ten (10) calendar days from the date of this Order, take all steps necessary to 

obtain an immediate and final dismissal with prejudice of all tribal court actions against 

or related to Plaintiffs in Karluk Tribal Court, including, but not limited to:  (1) Karluk v. 

Koniag I; (2) Karluk v. O’Connell; (3) Karluk v. Koniag II; (4) Kanam v. WSBA; and (5) 

Koniag v. Andrew, et al.  Defendants must file in the docket of this action a copy of the 

Karluk Tribal Court orders dismissing each of these cases not later than ten (10) 

calendar days after issuance of those Karluk Tribal Court orders.   

                                            
3 See Docket 31 at 13.  

4 See Docket 31 at 13-14.  

Case 3:12-cv-00077-SLG   Document 78   Filed 07/29/13   Page 4 of 5

  Case: 13-35759, 02/07/2014, ID: 8971060, DktEntry: 9-3, Page 4 of 5
(91 of 95)



 
3:12-cv-00077-SLG, Koniag. Kanam, et al.  
Order Granting Motion for Partial Summary Judgment  
Page 5 of 5 

Defendants, their agents, servants, employees and all others acting in active 

concert or participation with Defendants are also HEREBY ORDERED ENJOINED and 

PROHIBITED from: 

(a) directly or indirectly retaining, exercising or threatening to retain or 

exercise jurisdiction of or by the Karluk Tribal Court for the Native Village of Karluk over 

Plaintiffs in connection with, related to or arising from any matters described in 

paragraphs one through five of this order; and  

(b) directly or indirectly retaining, exercising or threatening to retain or 

exercise jurisdiction of or by the Karluk Tribal Court for the Native Village of Karluk over 

Plaintiffs in connection with, related to or arising from any other matters that are 

unrelated to tribal membership determinations for the Native Village of Karluk, internal 

domestic relations matters of the Native Village of Karluk, or other internal tribal affairs. 

To the extent not expressly modified hereby, the July 3, 2012 Injunction remains 

in full force and effect. 

DATED at Anchorage, Alaska this 29th day of July, 2013. 

        /s/ Sharon L. Gleason 
             United States District Judge 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

KONIAG, INC., an Alaska corporation, 
and MICHAEL P. O’CONNELL, an 
individual,

Plaintiffs,

v.

KURT KANAM, individually and as Tribal 
Attorney for the Native Village of Karluk, 
and ORBIE MULLINS, individually and as 
Village of Karluk Tribal Court Judge for 
the Karluk Tribal Court for the Native 
Village of Karluk,

Defendants. Case No. 3:12-cv-00077-SLG

REFERRAL OF MOTION TO CHIEF JUDGE BEISTLINE
(Motion for Disqualification)

On January 30, 2014, Defendants filed a document titled “Mandatory Judicial 

Notice with Affidavit in Support” at Docket 106. Several other documents were filed as 

attachments to this document.1 One of the attachments is an “Affidavit of facts” signed 

under oath by Defendant Orbie Mullins.  Mr. Mullins asserts that the undersigned judge

has participated in Plaintiff Koniag, Inc.’s “ongoing security fraud” against the Native 

Village of Karluk. He also states that he “filed a cross complaint . . . listing Judge 

Gleason as a co Defendant” in this action in order to “prove [Judge Gleason’s] intent to 

support this securities fraud.”2 Mr. Mullins maintains that his “affidavit is brought 

1 See Docket 106-1.

2 Docket 106-1 at 33, 35–36.
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forward in good faith and authorized in part by” 28 U.S.C. §§ 144 and 455.3

Additionally, three of the other attachments to the document at Docket 106 assert that 

“Federal Judge Sharon Gleason made her rulings after she was named as a defendant 

in a cross complaint” in this action and that she “must have a conflict of interest as a 

defendant to a case she is actively ruling in.”4

In light of these assertions, the Court will treat the filing at Docket 106 as a 

motion for disqualification under 28 U.S.C. § 144 and 28 U.S.C. § 455. Pursuant to the 

District Court of Alaska’s policy with respect to motions to disqualify, the motion for 

disqualification at Docket 106 is referred to the Honorable Chief Judge Ralph R. 

Beistline for determination.5

3 Docket 106-1 at 36.

4 Docket 106-1 at 5, 10, 20.  One attachment also asserts that “Federal Judge Sharon Gleason 
failed to disclose to her court or to the Defendants that prior to her being appointed to Federal 
Judge Position, She represented a timber company who was actively doing logging activities on 
Koniag timber stolen from The Native Village Corporations.”  Docket 106-1 at 23.   This 
assertion is not accurate; however, this judge did preside over a matter involving a timber 
company and a Kodiak-based Native Corporation as a state court judge. 

5 The following information may facilitate the Chief Judge’s review of the motion.  Plaintiffs 
initiated this action on April 9, 2012.  Defendants filed an Answer to the Third Amended 
Complaint at Docket 61.  See also Docket 62 at 2.  Thereafter, on June 3, 2013, Defendants 
filed a document titled “Cross Complaint,” which identified this judge as a defendant.  The cross-
complaint also identified a federal Fish and Wildlife official as a defendant.   See Docket 71.  
There was no motion made to obtain the Court’s leave to file the cross complaint.  Cf. Civil Rule 
of Procedure 14(a).  On July 29, 2013, this Court issued an Order Granting Motion for Partial 
Summary Judgment on Plaintiffs’ Permanent Injunction Claim.  See Docket 78.  The Court 
stated in that Order that it would “not take any action with respect to the ‘Cross Complaint.’  If a 
party seeks to file an amended pleading in the case, the party must file a motion for leave to 
amend as specified in Civil Rule 15.”  Docket 78 at 1 n.1.  No such motion has been filed.  On 
September 24, 2013, Chief Judge Beistline entered an order in this case denying a previous 
motion for disqualification.  Docket 99.  Around the same time, Defendants filed an appeal of 
this matter with the Ninth Circuit. On January 24, 2014, the Commissioner for the Ninth Circuit
issued an order accepting Defendants’ amended notice of appeal as timely filed “because 
appellants’ June 3, 2013 cross-complaint names a federal party to the underlying action.”  See 
Order at 1–2, No. 13-35759 (9th Cir. Jan. 24, 2014).  The Ninth Circuit rules provide that the 
Commissioner “is an officer appointed by the Court to rule on and to review and make 
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DATED this 31st day of January, 2014, at Anchorage, Alaska.

/s/ Sharon L. Gleason
United States District Judge

recommendations on a variety of non-dispositive matters.”  See U.S. Court of Appeals for the 
Ninth Circuit, Federal Rules of Appellate Procedure, Ninth Circuit Rules, Circuit Advisory 
Committee Notes xiii ¶ C(2) (Dec. 1, 2013), available at 
http://cdn.ca9.uscourts.gov/datastore/uploads/rules/frap.pdf. Under Ninth Circuit Rule 27-7, the 
Ninth Circuit may delegate to the Commissioner authority to decide motions, and “[o]rders 
issued pursuant to this section are subject to reconsideration pursuant to Circuit Rule 27-10.”  
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