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DECLARATION OF RYAN JACKSON IN SUPPORT 
OF HOOPA VALLEY TRIBE'S PETITION FOR REVIEW 

I, Ryan Jackson, pursuant to 28 U.S.C. § 1746, state and declare as follows: 

1. I am a member of the Hoopa Valley Tribe and currently serve as 

Chairman of the Hoopa Valley Tribal Council, the governing body of the Hoopa 

Valley Tribe. 

2. I have served as Chairman since June 26, 2015. 

3. Prior to serving as Chairman, I served as a council-member of the 

Hoopa Valley Tribal Council from December 2011 to June 26,2015. 

4. I have personal knowledge of the facts stated in this declaration. 

5. The Klamath River flows through the Hoopa Valley Reservation, 

which was set aside and reserved for the Hoopa Valley Tribe by the United States 

government in 1864. 

6. The Hoopa Valley Reservation was located, reserved, and set aside 

within the Klamath River Basin as a permanent homeland for Hoopa people. 

7. Since time immemorial, the fishery resources of the Klamath River 

and its tributary the Trinity River have been the mainstay of the life and culture of 

the Hoopa Valley Tribe and its members. The subsistence, culture, and economy 

of the Hoopa Valley Tribe is dependent upon the continued health of the Klamath 

water and fishery resources. 

2 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 5 of 51



8. Protection of resources of the Klamath River, which flows through its 

homeland, is a sovereign priority of the Hoopa Valley Tribal government. 

9. Under federal law, the Hoopa Valley Tribe holds reserved fishing 

rights in the Klamath River, and a federal reserved water right to support the 

Klamath fishery. 

10. The Hoopa Valley Tribe's reserved rights to fish and water pre-date 

the construction of the Klamath Hydroelectric Project, which sits on the Klamath 

River upstream of the Hoopa Valley Reservation . 

. 11. The Tribe has a substantial and direct interest in protection of the 

water and fishery resources of the Klamath River. 

12. FERC and other government agencies have identified numerous 

adverse impacts to fish and water resources resulting from operation of the 

Klamath Hydroelectric Project. 

13. Adverse impacts to the water and fishery resources of the Klamath 

River that result from the upstream operations of the FERC-licensed Klamath 

Hydroelectric Project directly impair and injure the federally-protected rights of 

the downstream Hoopa Tribe and its members. 

14. For decades, the Hoopa Valley Tribe has actively worked, and 

expended substantial amounts of tribal capital (in the millions of dollars) to 

mitigate impacts and preserve, protect, and enhance the resources of the Klamath 
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River and Trinity River (which also flows through the Hoopa Reservation as a 

tributary of the Klamath). 

15. The Tribe has actively participated in the FERC-relicensing of the 

Klamath Hydroelectric Project and has advocated for volitional passage and/or 

dam removal to allow the movement of fish upstream, downstream, and within the 

Project. For many years, the Tribe has actively fought for increased instream 

flows, limitations on ramping rates, and other terms and conditions for the purpose 

of protecting fish located in the river reaches within and below the Project dams. 

16. The National Marine Fisheries Service has prescribed fish passage as 

a mandatory condition of the FERC license. Upon completion of fish passage 

facilities andlor dam removal, fish will be able to migrate upstream and the 

populations offish currently located behind project dams will be able to migrate 

downstream towards and through the Hoopa Valley Reservation. 

17. The Tribe has obtained treatment-as-state status under the Clean 

Water Act and has established enforceable water quality standards for the 

protection of the Klamath River as it flows through the Hoopa Valley Reservation. 

The Tribe's standards are contained in an EPA approved water quality 

management plan. A primary purpose of the water quality management plan is to 

ensure water quality adequate to protect the fishery. The Tribe's standards must be 

considered and satisfied during the water quality certification and re-licensing 
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processes. The delay in the Klamath Hydroelectric Project re-licensing proceeding 

is interfering with implementation of the Tribe's water quality standards within the 

Reservation and in general is delaying water quality improvements in the River. 

18. The Tribe and its members have a direct sovereign, legal, economic, 

and cultural interest in ensuring that the fish in the Klamath River do not continue 

to suffer impacts due to Project operations under a now-expired license. 

19. Permitting continued decline and impairment of the Klamath fishery 

results in direct impairment and injury to the Hoopa Valley Tribe, its membership, 

and its federal reserved fishing rights. 

20. The Tribe is actively involved in comprehensive basin-wide resource 

preservation efforts and has made a substantial investment of its resources towards 

protection and preservation of fish and water resources of the Klamath River. 

21. Permitting continued decline and impairment of the Klamath fishery 

directly impairs and injures the Hoopa Valley Tribe's substantial interests it has in 

protection of Klamath resources and impairs the substantial investment that the 

Tribe has made towards restoration of water quality, fish passage, habitat, etc., in 

the Klamath River system. 

22. FERC has the legal authority to protect, mitigate, and enhance fish 

populations impacted by Klamath Project operations through the re-licensing 

proceeding. 
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23. FERC's refusal to take action in this re-licensing means that Klamath 

fish populations continue to suffer impacts identified in the FERC administrative 

record. The continued impact to the fishery is directly related to FERC' s failure to 

conclude the re-licensing proceeding. 

24. In summary, the Hoopa Valley Tribe and its members have a 

sovereign, legal, economic, and cultural interest in the Klamath fishery. Injury to 

the Klamath fishery directly results in injury to the Tribe and its sovereign, legal, 

economic, and cultural interests. Injury to the Klamath fishery also directly results 

in injury and impairment to the substantial investment that the Tribe has made 

towards restoration of Klamath River resources. FERC's failure to conclude the 

re-licensing proceeding through either issuance of a new license or denial of the re-

license application and decommissioning perpetuates the ongoing injury to the 

Tribe. 

I certify under penalty of perjury that the foregoing is true and correct. 

Signed this 3rd day of September, 2015 at Hoopa, California. 

52 _~ 
Ryan Ja~kson, Chairman 
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Page 477 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 1341 

MASSACHUSETTS BAY PROTECTION; DEFINITION; 
FINDINGS AND PURPOSE; FUNDING SOURCES 

Pub. L. 100–653, title X, §§ 1002, 1003, 1005, Nov. 14, 1988, 
102 Stat. 3835, 3836, provided that: 

‘‘SEC. 1002. DEFINITION. 

‘‘For purposes of this title [amending section 1330 of 
this title and enacting provisions set out as notes 
under sections 1251 and 1330 of this title], the term 
‘Massachusetts Bay’ includes Massachusetts Bay, Cape 
Cod Bay, and Boston Harbor, consisting of an area ex-
tending from Cape Ann, Massachusetts south to the 
northern reach of Cape Cod, Massachusetts. 

‘‘SEC. 1003. FINDINGS AND PURPOSE. 

‘‘(a) FINDINGS.—The Congress finds and declares 
that— 

‘‘(1) Massachusetts Bay comprises a single major 
estuarine and oceanographic system extending from 
Cape Ann, Massachusetts south to the northern 
reaches of Cape Cod, encompassing Boston Harbor, 
Massachusetts Bay, and Cape Cod Bay; 

‘‘(2) several major riverine systems, including the 
Charles, Neponset, and Mystic Rivers, drain the wa-
tersheds of eastern Massachusetts into the Bay; 

‘‘(3) the shorelines of Massachusetts Bay, first occu-
pied in the middle 1600’s, are home to over 4 million 
people and support a thriving industrial and rec-
reational economy; 

‘‘(4) Massachusetts Bay supports important com-
mercial fisheries, including lobsters, finfish, and 
shellfisheries, and is home to or frequented by several 
endangered species and marine mammals; 

‘‘(5) Massachusetts Bay also constitutes an impor-
tant recreational resource, providing fishing, swim-
ming, and boating opportunities to the region; 

‘‘(6) rapidly expanding coastal populations and pol-
lution pose increasing threats to the long-term 
health and integrity of Massachusetts Bay; 

‘‘(7) while the cleanup of Boston Harbor will con-
tribute significantly to improving the overall envi-
ronmental quality of Massachusetts Bay, expanded 
efforts encompassing the entire ecosystem will be 
necessary to ensure its long-term health; 

‘‘(8) the concerted efforts of all levels of Govern-
ment, the private sector, and the public at large will 
be necessary to protect and enhance the environ-
mental integrity of Massachusetts Bay; and 

‘‘(9) the designation of Massachusetts Bay as an Es-
tuary of National Significance and the development 
of a comprehensive plan for protecting and restoring 
the Bay may contribute significantly to its long-term 
health and environmental integrity. 
‘‘(b) PURPOSE.—The purpose of this title is to protect 

and enhance the environmental quality of Massachu-
setts Bay by providing for its designation as an Estuary 
of National Significance and by providing for the prep-
aration of a comprehensive restoration plan for the 
Bay. 

‘‘SEC. 1005. FUNDING SOURCES. 

‘‘Within one year of enactment [Nov. 14, 1988], the Ad-
ministrator of the United States Environmental Pro-
tection Agency and the Governor of Massachusetts 
shall undertake to identify and make available sources 
of funding to support activities pertaining to Massa-
chusetts Bay undertaken pursuant to or authorized by 
section 320 of the Clean Water Act [33 U.S.C. 1330], and 
shall make every effort to coordinate existing research, 
monitoring or control efforts with such activities.’’ 

PURPOSES AND POLICIES OF NATIONAL ESTUARY 
PROGRAM 

Pub. L. 100–4, title III, § 317(a), Feb. 4, 1987, 101 Stat. 
61, provided that: 

‘‘(1) FINDINGS.—Congress finds and declares that— 
‘‘(A) the Nation’s estuaries are of great importance 

for fish and wildlife resources and recreation and eco-
nomic opportunity; 

‘‘(B) maintaining the health and ecological integ-
rity of these estuaries is in the national interest; 

‘‘(C) increasing coastal population, development, 
and other direct and indirect uses of these estuaries 
threaten their health and ecological integrity; 

‘‘(D) long-term planning and management will con-
tribute to the continued productivity of these areas, 
and will maximize their utility to the Nation; and 

‘‘(E) better coordination among Federal and State 
programs affecting estuaries will increase the effec-
tiveness and efficiency of the national effort to pro-
tect, preserve, and restore these areas. 
‘‘(2) PURPOSES.—The purposes of this section [enact-

ing this section] are to— 
‘‘(A) identify nationally significant estuaries that 

are threatened by pollution, development, or overuse; 
‘‘(B) promote comprehensive planning for, and con-

servation and management of, nationally significant 
estuaries; 

‘‘(C) encourage the preparation of management 
plans for estuaries of national significance; and 

‘‘(D) enhance the coordination of estuarine re-
search.’’ 

SUBCHAPTER IV—PERMITS AND LICENSES 

§ 1341. Certification 

(a) Compliance with applicable requirements; 
application; procedures; license suspension 

(1) Any applicant for a Federal license or per-
mit to conduct any activity including, but not 
limited to, the construction or operation of fa-
cilities, which may result in any discharge into 
the navigable waters, shall provide the licensing 
or permitting agency a certification from the 
State in which the discharge originates or will 
originate, or, if appropriate, from the interstate 
water pollution control agency having jurisdic-
tion over the navigable waters at the point 
where the discharge originates or will originate, 
that any such discharge will comply with the 
applicable provisions of sections 1311, 1312, 1313, 
1316, and 1317 of this title. In the case of any 
such activity for which there is not an applica-
ble effluent limitation or other limitation under 
sections 1311(b) and 1312 of this title, and there 
is not an applicable standard under sections 1316 
and 1317 of this title, the State shall so certify, 
except that any such certification shall not be 
deemed to satisfy section 1371(c) of this title. 
Such State or interstate agency shall establish 
procedures for public notice in the case of all ap-
plications for certification by it and, to the ex-
tent it deems appropriate, procedures for public 
hearings in connection with specific applica-
tions. In any case where a State or interstate 
agency has no authority to give such a certifi-
cation, such certification shall be from the Ad-
ministrator. If the State, interstate agency, or 
Administrator, as the case may be, fails or re-
fuses to act on a request for certification, within 
a reasonable period of time (which shall not ex-
ceed one year) after receipt of such request, the 
certification requirements of this subsection 
shall be waived with respect to such Federal ap-
plication. No license or permit shall be granted 
until the certification required by this section 
has been obtained or has been waived as pro-
vided in the preceding sentence. No license or 
permit shall be granted if certification has been 
denied by the State, interstate agency, or the 
Administrator, as the case may be. 

(2) Upon receipt of such application and cer-
tification the licensing or permitting agency 
shall immediately notify the Administrator of 
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Page 478 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 1341 

such application and certification. Whenever 
such a discharge may affect, as determined by 
the Administrator, the quality of the waters of 
any other State, the Administrator within thir-
ty days of the date of notice of application for 
such Federal license or permit shall so notify 
such other State, the licensing or permitting 
agency, and the applicant. If, within sixty days 
after receipt of such notification, such other 
State determines that such discharge will affect 
the quality of its waters so as to violate any 
water quality requirements in such State, and 
within such sixty-day period notifies the Admin-
istrator and the licensing or permitting agency 
in writing of its objection to the issuance of 
such license or permit and requests a public 
hearing on such objection, the licensing or per-
mitting agency shall hold such a hearing. The 
Administrator shall at such hearing submit his 
evaluation and recommendations with respect 
to any such objection to the licensing or permit-
ting agency. Such agency, based upon the rec-
ommendations of such State, the Administrator, 
and upon any additional evidence, if any, pre-
sented to the agency at the hearing, shall condi-
tion such license or permit in such manner as 
may be necessary to insure compliance with ap-
plicable water quality requirements. If the im-
position of conditions cannot insure such com-
pliance such agency shall not issue such license 
or permit. 

(3) The certification obtained pursuant to 
paragraph (1) of this subsection with respect to 
the construction of any facility shall fulfill the 
requirements of this subsection with respect to 
certification in connection with any other Fed-
eral license or permit required for the operation 
of such facility unless, after notice to the cer-
tifying State, agency, or Administrator, as the 
case may be, which shall be given by the Federal 
agency to whom application is made for such op-
erating license or permit, the State, or if appro-
priate, the interstate agency or the Adminis-
trator, notifies such agency within sixty days 
after receipt of such notice that there is no 
longer reasonable assurance that there will be 
compliance with the applicable provisions of 
sections 1311, 1312, 1313, 1316, and 1317 of this 
title because of changes since the construction 
license or permit certification was issued in (A) 
the construction or operation of the facility, (B) 
the characteristics of the waters into which 
such discharge is made, (C) the water quality 
criteria applicable to such waters or (D) applica-
ble effluent limitations or other requirements. 
This paragraph shall be inapplicable in any case 
where the applicant for such operating license 
or permit has failed to provide the certifying 
State, or, if appropriate, the interstate agency 
or the Administrator, with notice of any pro-
posed changes in the construction or operation 
of the facility with respect to which a construc-
tion license or permit has been granted, which 
changes may result in violation of section 1311, 
1312, 1313, 1316, or 1317 of this title. 

(4) Prior to the initial operation of any feder-
ally licensed or permitted facility or activity 
which may result in any discharge into the navi-
gable waters and with respect to which a certifi-
cation has been obtained pursuant to paragraph 
(1) of this subsection, which facility or activity 

is not subject to a Federal operating license or 
permit, the licensee or permittee shall provide 
an opportunity for such certifying State, or, if 
appropriate, the interstate agency or the Ad-
ministrator to review the manner in which the 
facility or activity shall be operated or con-
ducted for the purposes of assuring that applica-
ble effluent limitations or other limitations or 
other applicable water quality requirements will 
not be violated. Upon notification by the cer-
tifying State, or if appropriate, the interstate 
agency or the Administrator that the operation 
of any such federally licensed or permitted facil-
ity or activity will violate applicable effluent 
limitations or other limitations or other water 
quality requirements such Federal agency may, 
after public hearing, suspend such license or per-
mit. If such license or permit is suspended, it 
shall remain suspended until notification is re-
ceived from the certifying State, agency, or Ad-
ministrator, as the case may be, that there is 
reasonable assurance that such facility or activ-
ity will not violate the applicable provisions of 
section 1311, 1312, 1313, 1316, or 1317 of this title. 

(5) Any Federal license or permit with respect 
to which a certification has been obtained under 
paragraph (1) of this subsection may be sus-
pended or revoked by the Federal agency issuing 
such license or permit upon the entering of a 
judgment under this chapter that such facility 
or activity has been operated in violation of the 
applicable provisions of section 1311, 1312, 1313, 
1316, or 1317 of this title. 

(6) Except with respect to a permit issued 
under section 1342 of this title, in any case 
where actual construction of a facility has been 
lawfully commenced prior to April 3, 1970, no 
certification shall be required under this sub-
section for a license or permit issued after April 
3, 1970, to operate such facility, except that any 
such license or permit issued without certifi-
cation shall terminate April 3, 1973, unless prior 
to such termination date the person having such 
license or permit submits to the Federal agency 
which issued such license or permit a certifi-
cation and otherwise meets the requirements of 
this section. 

(b) Compliance with other provisions of law set-
ting applicable water quality requirements 

Nothing in this section shall be construed to 
limit the authority of any department or agency 
pursuant to any other provision of law to re-
quire compliance with any applicable water 
quality requirements. The Administrator shall, 
upon the request of any Federal department or 
agency, or State or interstate agency, or appli-
cant, provide, for the purpose of this section, 
any relevant information on applicable effluent 
limitations, or other limitations, standards, reg-
ulations, or requirements, or water quality cri-
teria, and shall, when requested by any such de-
partment or agency or State or interstate agen-
cy, or applicant, comment on any methods to 
comply with such limitations, standards, regula-
tions, requirements, or criteria. 

(c) Authority of Secretary of the Army to permit 
use of spoil disposal areas by Federal li-
censees or permittees 

In order to implement the provisions of this 
section, the Secretary of the Army, acting 
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Page 479 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 1342 

through the Chief of Engineers, is authorized, if 
he deems it to be in the public interest, to per-
mit the use of spoil disposal areas under his ju-
risdiction by Federal licensees or permittees, 
and to make an appropriate charge for such use. 
Moneys received from such licensees or permit-
tees shall be deposited in the Treasury as mis-
cellaneous receipts. 

(d) Limitations and monitoring requirements of 
certification 

Any certification provided under this section 
shall set forth any effluent limitations and 
other limitations, and monitoring requirements 
necessary to assure that any applicant for a 
Federal license or permit will comply with any 
applicable effluent limitations and other limita-
tions, under section 1311 or 1312 of this title, 
standard of performance under section 1316 of 
this title, or prohibition, effluent standard, or 
pretreatment standard under section 1317 of this 
title, and with any other appropriate require-
ment of State law set forth in such certification, 
and shall become a condition on any Federal li-
cense or permit subject to the provisions of this 
section. 

(June 30, 1948, ch. 758, title IV, § 401, as added 
Pub. L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 877; 
amended Pub. L. 95–217, §§ 61(b), 64, Dec. 27, 1977, 
91 Stat. 1598, 1599.) 

AMENDMENTS 

1977—Subsec. (a). Pub. L. 95–217 inserted reference to 
section 1313 of this title in pars. (1), (3), (4), and (5), 
struck out par. (6) which provided that no Federal 
agency be deemed an applicant for purposes of this sub-
section, and redesignated par. (7) as (6). 

§ 1342. National pollutant discharge elimination 
system 

(a) Permits for discharge of pollutants 

(1) Except as provided in sections 1328 and 1344 
of this title, the Administrator may, after op-
portunity for public hearing issue a permit for 
the discharge of any pollutant, or combination 
of pollutants, notwithstanding section 1311(a) of 
this title, upon condition that such discharge 
will meet either (A) all applicable requirements 
under sections 1311, 1312, 1316, 1317, 1318, and 1343 
of this title, or (B) prior to the taking of nec-
essary implementing actions relating to all such 
requirements, such conditions as the Adminis-
trator determines are necessary to carry out the 
provisions of this chapter. 

(2) The Administrator shall prescribe condi-
tions for such permits to assure compliance with 
the requirements of paragraph (1) of this sub-
section, including conditions on data and infor-
mation collection, reporting, and such other re-
quirements as he deems appropriate. 

(3) The permit program of the Administrator 
under paragraph (1) of this subsection, and per-
mits issued thereunder, shall be subject to the 
same terms, conditions, and requirements as 
apply to a State permit program and permits is-
sued thereunder under subsection (b) of this sec-
tion. 

(4) All permits for discharges into the navi-
gable waters issued pursuant to section 407 of 
this title shall be deemed to be permits issued 
under this subchapter, and permits issued under 

this subchapter shall be deemed to be permits is-
sued under section 407 of this title, and shall 
continue in force and effect for their term unless 
revoked, modified, or suspended in accordance 
with the provisions of this chapter. 

(5) No permit for a discharge into the navi-
gable waters shall be issued under section 407 of 
this title after October 18, 1972. Each application 
for a permit under section 407 of this title, pend-
ing on October 18, 1972, shall be deemed to be an 
application for a permit under this section. The 
Administrator shall authorize a State, which he 
determines has the capability of administering a 
permit program which will carry out the objec-
tives of this chapter to issue permits for dis-
charges into the navigable waters within the ju-
risdiction of such State. The Administrator may 
exercise the authority granted him by the pre-
ceding sentence only during the period which be-
gins on October 18, 1972, and ends either on the 
ninetieth day after the date of the first promul-
gation of guidelines required by section 1314(i)(2) 
of this title, or the date of approval by the Ad-
ministrator of a permit program for such State 
under subsection (b) of this section, whichever 
date first occurs, and no such authorization to a 
State shall extend beyond the last day of such 
period. Each such permit shall be subject to 
such conditions as the Administrator deter-
mines are necessary to carry out the provisions 
of this chapter. No such permit shall issue if the 
Administrator objects to such issuance. 

(b) State permit programs 

At any time after the promulgation of the 
guidelines required by subsection (i)(2) of sec-
tion 1314 of this title, the Governor of each State 
desiring to administer its own permit program 
for discharges into navigable waters within its 
jurisdiction may submit to the Administrator a 
full and complete description of the program it 
proposes to establish and administer under 
State law or under an interstate compact. In ad-
dition, such State shall submit a statement 
from the attorney general (or the attorney for 
those State water pollution control agencies 
which have independent legal counsel), or from 
the chief legal officer in the case of an inter-
state agency, that the laws of such State, or the 
interstate compact, as the case may be, provide 
adequate authority to carry out the described 
program. The Administrator shall approve each 
submitted program unless he determines that 
adequate authority does not exist: 

(1) To issue permits which— 
(A) apply, and insure compliance with, any 

applicable requirements of sections 1311, 1312, 
1316, 1317, and 1343 of this title; 

(B) are for fixed terms not exceeding five 
years; and 

(C) can be terminated or modified for cause 
including, but not limited to, the following: 

(i) violation of any condition of the per-
mit; 

(ii) obtaining a permit by misrepresenta-
tion, or failure to disclose fully all relevant 
facts; 

(iii) change in any condition that requires 
either a temporary or permanent reduction 
or elimination of the permitted discharge; 

(D) control the disposal of pollutants into 
wells; 
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Page 314 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 1251 

Sec. 

1283. Plans, specifications, estimates, and pay-
ments. 

1284. Limitations and conditions. 
1285. Allotment of grant funds. 
1286. Reimbursement and advanced construction. 
1287. Authorization of appropriations. 
1288. Areawide waste treatment management. 
1289. Basin planning. 
1290. Annual survey. 
1291. Sewage collection systems. 
1292. Definitions. 
1293. Loan guarantees. 
1293a. Contained spoil disposal facilities. 
1294. Public information and education on recy-

cling and reuse of wastewater, use of land 
treatment, and reduction of wastewater vol-
ume. 

1295. Requirements for American materials. 
1296. Determination of priority of projects. 
1297. Guidelines for cost-effectiveness analysis. 
1298. Cost effectiveness. 
1299. State certification of projects. 
1300. Pilot program for alternative water source 

projects. 
1301. Sewer overflow control grants. 

SUBCHAPTER III—STANDARDS AND 
ENFORCEMENT 

1311. Effluent limitations. 
1312. Water quality related effluent limitations. 
1313. Water quality standards and implementation 

plans. 
1313a. Revised water quality standards. 
1314. Information and guidelines 
1315. State reports on water quality. 
1316. National standards of performance. 
1317. Toxic and pretreatment effluent standards. 
1318. Records and reports; inspections. 
1319. Enforcement. 
1320. International pollution abatement. 
1321. Oil and hazardous substance liability. 
1321a. Prevention of small oil spills. 
1321b. Improved coordination with tribal govern-

ments. 
1321c. International efforts on enforcement. 
1322. Marine sanitation devices. 
1323. Federal facilities pollution control. 
1324. Clean lakes. 
1325. National Study Commission. 
1326. Thermal discharges. 
1327. Omitted. 
1328. Aquaculture. 
1329. Nonpoint source management programs. 
1330. National estuary program. 

SUBCHAPTER IV—PERMITS AND LICENSES 

1341. Certification. 
1342. National pollutant discharge elimination sys-

tem. 
1343. Ocean discharge criteria. 
1344. Permits for dredged or fill material. 
1345. Disposal or use of sewage sludge. 
1346. Coastal recreation water quality monitoring 

and notification. 

SUBCHAPTER V—GENERAL PROVISIONS 

1361. Administration. 
1362. Definitions. 
1363. Water Pollution Control Advisory Board. 
1364. Emergency powers. 
1365. Citizen suits. 
1366. Appearance. 
1367. Employee protection. 
1368. Federal procurement. 
1369. Administrative procedure and judicial review. 
1370. State authority. 
1371. Authority under other laws and regulations. 
1372. Labor standards. 
1373. Public health agency coordination. 

Sec. 

1374. Effluent Standards and Water Quality Infor-
mation Advisory Committee. 

1375. Reports to Congress; detailed estimates and 
comprehensive study on costs; State esti-
mates. 

1375a. Report on coastal recreation waters. 
1376. Authorization of appropriations. 
1377. Indian tribes. 

SUBCHAPTER VI—STATE WATER POLLUTION 
CONTROL REVOLVING FUNDS 

1381. Grants to States for establishment of revolv-
ing funds. 

1382. Capitalization grant agreements. 
1383. Water pollution control revolving loan funds. 
1384. Allotment of funds. 
1385. Corrective action. 
1386. Audits, reports, and fiscal controls; intended 

use plan. 
1387. Authorization of appropriations. 

CODIFICATION 

The Federal Water Pollution Control Act, comprising 
this chapter, was originally enacted by act June 30, 
1948, ch. 758, 62 Stat. 1155, and amended by acts July 17, 
1952, ch. 927, 66 Stat. 755; July 9, 1956, ch. 518, §§ 1, 2, 70 
Stat. 498–507; June 25, 1959, Pub. L. 86–70, 73 Stat. 141; 
July 12, 1960, Pub. L. 86–624, 74 Stat. 411; July 20, 1961, 
Pub. L. 87–88, 75 Stat. 204; Oct. 2, 1965, Pub. L. 89–234, 79 
Stat. 903; Nov. 3, 1966, Pub. L. 89–753, 80 Stat. 1246; Apr. 
3, 1970, Pub. L. 91–224, 84 Stat. 91; Dec. 31, 1970, Pub. L. 
91–611, 84 Stat. 1818; July 9, 1971, Pub. L. 92–50, 85 Stat. 
124; Oct. 13, 1971, Pub. L. 92–137, 85 Stat. 379; Mar. 1, 
1972, Pub. L. 92–240, 86 Stat. 47, and was formerly classi-
fied first to section 466 et seq. of this title and later to 
section 1151 et seq. of this title. The act is shown here-
in, however, as having been added by Pub. L. 92–500 
without reference to such intervening amendments be-
cause of the extensive amendment, reorganization, and 
expansion of the act’s provisions by Pub. L. 92–500. 

SUBCHAPTER I—RESEARCH AND RELATED 
PROGRAMS 

§ 1251. Congressional declaration of goals and 
policy 

(a) Restoration and maintenance of chemical, 
physical and biological integrity of Nation’s 
waters; national goals for achievement of ob-
jective 

The objective of this chapter is to restore and 
maintain the chemical, physical, and biological 
integrity of the Nation’s waters. In order to 
achieve this objective it is hereby declared that, 
consistent with the provisions of this chapter— 

(1) it is the national goal that the discharge 
of pollutants into the navigable waters be 
eliminated by 1985; 

(2) it is the national goal that wherever at-
tainable, an interim goal of water quality 
which provides for the protection and propaga-
tion of fish, shellfish, and wildlife and provides 
for recreation in and on the water be achieved 
by July 1, 1983; 

(3) it is the national policy that the dis-
charge of toxic pollutants in toxic amounts be 
prohibited; 

(4) it is the national policy that Federal fi-
nancial assistance be provided to construct 
publicly owned waste treatment works; 

(5) it is the national policy that areawide 
waste treatment management planning proc-
esses be developed and implemented to assure 
adequate control of sources of pollutants in 
each State; 
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(6) it is the national policy that a major re-
search and demonstration effort be made to 
develop technology necessary to eliminate the 
discharge of pollutants into the navigable wa-
ters, waters of the contiguous zone, and the 
oceans; and 

(7) it is the national policy that programs 
for the control of nonpoint sources of pollu-
tion be developed and implemented in an expe-
ditious manner so as to enable the goals of 
this chapter to be met through the control of 
both point and nonpoint sources of pollution. 

(b) Congressional recognition, preservation, and 
protection of primary responsibilities and 
rights of States 

It is the policy of the Congress to recognize, 
preserve, and protect the primary responsibil-
ities and rights of States to prevent, reduce, and 
eliminate pollution, to plan the development 
and use (including restoration, preservation, and 
enhancement) of land and water resources, and 
to consult with the Administrator in the exer-
cise of his authority under this chapter. It is the 
policy of Congress that the States manage the 
construction grant program under this chapter 
and implement the permit programs under sec-
tions 1342 and 1344 of this title. It is further the 
policy of the Congress to support and aid re-
search relating to the prevention, reduction, and 
elimination of pollution and to provide Federal 
technical services and financial aid to State and 
interstate agencies and municipalities in con-
nection with the prevention, reduction, and 
elimination of pollution. 

(c) Congressional policy toward Presidential ac-
tivities with foreign countries 

It is further the policy of Congress that the 
President, acting through the Secretary of State 
and such national and international organiza-
tions as he determines appropriate, shall take 
such action as may be necessary to insure that 
to the fullest extent possible all foreign coun-
tries shall take meaningful action for the pre-
vention, reduction, and elimination of pollution 
in their waters and in international waters and 
for the achievement of goals regarding the 
elimination of discharge of pollutants and the 
improvement of water quality to at least the 
same extent as the United States does under its 
laws. 

(d) Administrator of Environmental Protection 
Agency to administer chapter 

Except as otherwise expressly provided in this 
chapter, the Administrator of the Environ-
mental Protection Agency (hereinafter in this 
chapter called ‘‘Administrator’’) shall admin-
ister this chapter. 

(e) Public participation in development, revision, 
and enforcement of any regulation, etc. 

Public participation in the development, revi-
sion, and enforcement of any regulation, stand-
ard, effluent limitation, plan, or program estab-
lished by the Administrator or any State under 
this chapter shall be provided for, encouraged, 
and assisted by the Administrator and the 
States. The Administrator, in cooperation with 
the States, shall develop and publish regulations 
specifying minimum guidelines for public par-
ticipation in such processes. 

(f) Procedures utilized for implementing chapter 

It is the national policy that to the maximum 
extent possible the procedures utilized for im-
plementing this chapter shall encourage the 
drastic minimization of paperwork and inter-
agency decision procedures, and the best use of 
available manpower and funds, so as to prevent 
needless duplication and unnecessary delays at 
all levels of government. 

(g) Authority of States over water 

It is the policy of Congress that the authority 
of each State to allocate quantities of water 
within its jurisdiction shall not be superseded, 
abrogated or otherwise impaired by this chap-
ter. It is the further policy of Congress that 
nothing in this chapter shall be construed to su-
persede or abrogate rights to quantities of water 
which have been established by any State. Fed-
eral agencies shall co-operate with State and 
local agencies to develop comprehensive solu-
tions to prevent, reduce and eliminate pollution 
in concert with programs for managing water 
resources. 

(June 30, 1948, ch. 758, title I, § 101, as added Pub. 
L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 816; amended 
Pub. L. 95–217, §§ 5(a), 26(b), Dec. 27, 1977, 91 Stat. 
1567, 1575; Pub. L. 100–4, title III, § 316(b), Feb. 4, 
1987, 101 Stat. 60.) 

AMENDMENTS 

1987—Subsec. (a)(7). Pub. L. 100–4 added par. (7). 
1977—Subsec. (b). Pub. L. 95–217, § 26(b), inserted pro-

visions expressing Congressional policy that the States 
manage the construction grant program under this 
chapter and implement the permit program under sec-
tions 1342 and 1344 of this title. 

Subsec. (g). Pub. L. 95–217, § 5(a), added subsec. (g). 

SHORT TITLE OF 2008 AMENDMENT 

Pub. L. 110–365, § 1, Oct. 8, 2008, 122 Stat. 4021, provided 
that: ‘‘This Act [amending sections 1268 and 1271a of 
this title] may be cited as the ‘Great Lakes Legacy Re-
authorization Act of 2008’.’’ 

Pub. L. 110–288, § 1, July 29, 2008, 122 Stat. 2650, pro-
vided that: ‘‘This Act [amending sections 1322, 1342, and 
1362 of this title] may be cited as the ‘Clean Boating 
Act of 2008’.’’ 

SHORT TITLE OF 2002 AMENDMENT 

Pub. L. 107–303, § 1(a), Nov. 27, 2002, 116 Stat. 2355, pro-
vided that: ‘‘This Act [enacting section 1271a of this 
title, amending sections 1254, 1266, 1268, 1270, 1285, 1290, 
1324, 1329, 1330, and 1375 of this title, enacting provi-
sions set out as notes under this section, section 1254 of 
this title, and section 1113 of Title 31, Money and Fi-
nance, and repealing provisions set out as a note under 
section 50 of Title 20, Education] may be cited as the 
‘Great Lakes and Lake Champlain Act of 2002’.’’ 

Pub. L. 107–303, title I, § 101, Nov. 27, 2002, 116 Stat. 
2355, provided that: ‘‘This title [enacting section 1271a 
of this title and amending section 1268 of this title] 
may be cited as the ‘Great Lakes Legacy Act of 2002’.’’ 

Pub. L. 107–303, title II, § 201, Nov. 27, 2002, 116 Stat. 
2358, provided that: ‘‘This title [amending section 1270 
of this title] may be cited as the ‘Daniel Patrick Moy-
nihan Lake Champlain Basin Program Act of 2002’.’’ 

SHORT TITLE OF 2000 AMENDMENTS 

Pub. L. 106–457, title II, § 201, Nov. 7, 2000, 114 Stat. 
1967, provided that: ‘‘This title [amending section 1267 
of this title and enacting provisions set out as a note 
under section 1267 of this title] may be cited as the 
‘Chesapeake Bay Restoration Act of 2000’.’’ 

Pub. L. 106–457, title IV, § 401, Nov. 7, 2000, 114 Stat. 
1973, provided that: ‘‘This title [amending section 1269 
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electric power solely from cogeneration facilities or 
small power production facilities);’’. 
Pars. (22), (23). Pub. L. 109–58, § 1291(b)(1), added pars. 

(22) and (23) and struck out former pars. (22) and (23) 
which read as follows: 

‘‘(22) ‘electric utility’ means any person or State 
agency (including any municipality) which sells elec-
tric energy; such term includes the Tennessee Valley 
Authority, but does not include any Federal power 
marketing agency. 

‘‘(23) TRANSMITTING UTILITY.—The term ‘transmitting 
utility’ means any electric utility, qualifying cogenera-
tion facility, qualifying small power production facil-
ity, or Federal power marketing agency which owns or 
operates electric power transmission facilities which 
are used for the sale of electric energy at wholesale.’’ 

Pars. (26) to (29). Pub. L. 109–58, § 1291(b)(2), added 
pars. (26) to (29). 

1992—Par. (22). Pub. L. 102–486, § 726(b), inserted ‘‘(in-
cluding any municipality)’’ after ‘‘State agency’’. 

Pars. (23) to (25). Pub. L. 102–486, § 726(a), added pars. 
(23) to (25). 

1991—Par. (17)(E). Pub. L. 102–46 struck out ‘‘, and 
which would otherwise not qualify as a small power 
production facility because of the power production ca-
pacity limitation contained in subparagraph (A)(ii)’’ 
after ‘‘geothermal resources’’ in introductory provi-
sions. 

1990—Par. (17)(A). Pub. L. 101–575, § 3(a), inserted ‘‘a 
facility which is an eligible solar, wind, waste, or geo-
thermal facility, or’’. 

Par. (17)(E). Pub. L. 101–575, § 3(b), added subpar. (E). 
1980—Par. (17)(A)(i). Pub. L. 96–294 added applicability 

to geothermal resources. 
1978—Pars. (17) to (22). Pub. L. 95–617 added pars. (17) 

to (22). 
1935—Act Aug. 26, 1935, § 201, amended definitions of 

‘‘reservations’’ and ‘‘corporations’’, and inserted defini-
tions of ‘‘person’’, ‘‘licensee’’, ‘‘commission’’, ‘‘commis-
sioner’’, ‘‘State commission’’ and ‘‘security’’. 

FERC REGULATIONS 

Section 4 of Pub. L. 101–575 provided that: ‘‘Unless the 
Federal Energy Regulatory Commission otherwise 
specifies, by rule after enactment of this Act [Nov. 15, 
1990], any eligible solar, wind, waste, or geothermal fa-
cility (as defined in section 3(17)(E) of the Federal 
Power Act as amended by this Act [16 U.S.C. 
796(17)(E)]), which is a qualifying small power produc-
tion facility (as defined in subparagraph (C) of section 
3(17) of the Federal Power Act as amended by this 
Act)— 

‘‘(1) shall be considered a qualifying small power 
production facility for purposes of part 292 of title 18, 
Code of Federal Regulations, notwithstanding any 
size limitations contained in such part, and 

‘‘(2) shall not be subject to the size limitation con-
tained in section 292.601(b) of such part.’’ 

STATE AUTHORITIES; CONSTRUCTION 

Pub. L. 102–486, title VII, § 731, Oct. 24, 1992, 106 Stat. 
2921, provided that: ‘‘Nothing in this title [enacting sec-
tions 824l, 824m, and 825o–1 of this title and former sec-
tions 79z–5a and 79z–5b of Title 15, Commerce and 
Trade, and amending this section, sections 824, 824j, 
824k, 825n, 825o, and 2621 of this title, and provisions 
formerly set out as a note under former section 79k of 
Title 15] or in any amendment made by this title shall 
be construed as affecting or intending to affect, or in 
any way to interfere with, the authority of any State 
or local government relating to environmental protec-
tion or the siting of facilities.’’ 

TERMINATION OF FEDERAL POWER COMMISSION; 
TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 
42, The Public Health and Welfare. 

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND 
TRANSFER OF FUNCTIONS 

Interstate Commerce Commission abolished and func-
tions of Commission transferred, except as otherwise 
provided in Pub. L. 104–88, to Surface Transportation 
Board effective Jan. 1, 1996, by section 702 of Title 49, 
Transportation, and section 101 of Pub. L. 104–88, set 
out as a note under section 701 of Title 49. References 
to Interstate Commerce Commission deemed to refer to 
Surface Transportation Board, a member or employee 
of the Board, or Secretary of Transportation, as appro-
priate, see section 205 of Pub. L. 104–88, set out as a 
note under section 701 of Title 49. 

§ 797. General powers of Commission 

The Commission is authorized and empow-
ered— 

(a) Investigations and data 

To make investigations and to collect and 
record data concerning the utilization of the 
water resources of any region to be developed, 
the water-power industry and its relation to 
other industries and to interstate or foreign 
commerce, and concerning the location, capac-
ity, development costs, and relation to markets 
of power sites, and whether the power from Gov-
ernment dams can be advantageously used by 
the United States for its public purposes, and 
what is a fair value of such power, to the extent 
the Commission may deem necessary or useful 
for the purposes of this chapter. 

(b) Statements as to investment of licensees in 
projects; access to projects, maps, etc. 

To determine the actual legitimate original 
cost of and the net investment in a licensed 
project, and to aid the Commission in such de-
terminations, each licensee shall, upon oath, 
within a reasonable period of time to be fixed by 
the Commission, after the construction of the 
original project or any addition thereto or bet-
terment thereof, file with the Commission in 
such detail as the Commission may require, a 
statement in duplicate showing the actual le-
gitimate original cost of construction of such 
project addition, or betterment, and of the price 
paid for water rights, rights-of-way, lands, or in-
terest in lands. The licensee shall grant to the 
Commission or to its duly authorized agent or 
agents, at all reasonable times, free access to 
such project, addition, or betterment, and to all 
maps, profiles, contracts, reports of engineers, 
accounts, books, records, and all other papers 
and documents relating thereto. The statement 
of actual legitimate original cost of said project, 
and revisions thereof as determined by the Com-
mission, shall be filed with the Secretary of the 
Treasury. 

(c) Cooperation with executive departments; in-
formation and aid furnished Commission 

To cooperate with the executive departments 
and other agencies of State or National Govern-
ments in such investigations; and for such pur-
pose the several departments and agencies of the 
National Government are authorized and di-
rected upon the request of the Commission, to 
furnish such records, papers, and information in 
their possession as may be requested by the 
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1 So in original. The colon probably should be a period. 
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Commission, and temporarily to detail to the 
Commission such officers or experts as may be 
necessary in such investigations. 

(d) Publication of information, etc.; reports to 
Congress 

To make public from time to time the infor-
mation secured hereunder, and to provide for 
the publication of its reports and investigations 
in such form and manner as may be best adapted 
for public information and use. The Commission, 
on or before the 3d day of January of each year, 
shall submit to Congress for the fiscal year pre-
ceding a classified report showing the permits 
and licenses issued under this subchapter, and in 
each case the parties thereto, the terms pre-
scribed, and the moneys received if any, or ac-
count thereof. 

(e) Issue of licenses for construction, etc., of 
dams, conduits, reservoirs, etc. 

To issue licenses to citizens of the United 
States, or to any association of such citizens, or 
to any corporation organized under the laws of 
the United States or any State thereof, or to 
any State or municipality for the purpose of 
constructing, operating, and maintaining dams, 
water conduits, reservoirs, power houses, trans-
mission lines, or other project works necessary 
or convenient for the development and improve-
ment of navigation and for the development, 
transmission, and utilization of power across, 
along, from, or in any of the streams or other 
bodies of water over which Congress has juris-
diction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States, or upon any part of the public lands 
and reservations of the United States (including 
the Territories), or for the purpose of utilizing 
the surplus water or water power from any Gov-
ernment dam, except as herein provided: Pro-

vided, That licenses shall be issued within any 
reservation only after a finding by the Commis-
sion that the license will not interfere or be in-
consistent with the purpose for which such res-
ervation was created or acquired, and shall be 
subject to and contain such conditions as the 
Secretary of the department under whose super-
vision such reservation falls shall deem nec-
essary for the adequate protection and utiliza-
tion of such reservation: 1 The license applicant 
and any party to the proceeding shall be enti-
tled to a determination on the record, after op-
portunity for an agency trial-type hearing of no 
more than 90 days, on any disputed issues of ma-
terial fact with respect to such conditions. All 
disputed issues of material fact raised by any 
party shall be determined in a single trial-type 
hearing to be conducted by the relevant re-
source agency in accordance with the regula-
tions promulgated under this subsection and 
within the time frame established by the Com-
mission for each license proceeding. Within 90 
days of August 8, 2005, the Secretaries of the In-
terior, Commerce, and Agriculture shall estab-
lish jointly, by rule, the procedures for such ex-
pedited trial-type hearing, including the oppor-
tunity to undertake discovery and cross-exam-
ine witnesses, in consultation with the Federal 
Energy Regulatory Commission.2 Provided fur-

ther, That no license affecting the navigable ca-
pacity of any navigable waters of the United 
States shall be issued until the plans of the dam 
or other structures affecting the navigation 
have been approved by the Chief of Engineers 
and the Secretary of the Army. Whenever the 
contemplated improvement is, in the judgment 
of the Commission, desirable and justified in the 
public interest for the purpose of improving or 
developing a waterway or waterways for the use 
or benefit of interstate or foreign commerce, a 
finding to that effect shall be made by the Com-
mission and shall become a part of the records 
of the Commission: Provided further, That in 
case the Commission shall find that any Govern-
ment dam may be advantageously used by the 
United States for public purposes in addition to 
navigation, no license therefor shall be issued 
until two years after it shall have reported to 
Congress the facts and conditions relating there-
to, except that this provision shall not apply to 
any Government dam constructed prior to June 
10, 1920: And provided further, That upon the fil-
ing of any application for a license which has 
not been preceded by a preliminary permit 
under subsection (f) of this section, notice shall 
be given and published as required by the pro-
viso of said subsection. In deciding whether to 
issue any license under this subchapter for any 
project, the Commission, in addition to the 
power and development purposes for which li-
censes are issued, shall give equal consideration 
to the purposes of energy conservation, the pro-
tection, mitigation of damage to, and enhance-
ment of, fish and wildlife (including related 
spawning grounds and habitat), the protection of 
recreational opportunities, and the preservation 
of other aspects of environmental quality. 

(f) Preliminary permits; notice of application 

To issue preliminary permits for the purpose 
of enabling applicants for a license hereunder to 
secure the data and to perform the acts required 
by section 802 of this title: Provided, however, 
That upon the filing of any application for a pre-
liminary permit by any person, association, or 
corporation the Commission, before granting 
such application, shall at once give notice of 
such application in writing to any State or mu-
nicipality likely to be interested in or affected 
by such application; and shall also publish no-
tice of such application once each week for four 
weeks in a daily or weekly newspaper published 
in the county or counties in which the project or 
any part hereof or the lands affected thereby are 
situated. 

(g) Investigation of occupancy for developing 
power; orders 

Upon its own motion to order an investigation 
of any occupancy of, or evidenced intention to 
occupy, for the purpose of developing electric 
power, public lands, reservations, or streams or 
other bodies of water over which Congress has 
jurisdiction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States by any person, corporation, State, or 
municipality and to issue such order as it may 
find appropriate, expedient, and in the public in-
terest to conserve and utilize the navigation and 
water-power resources of the region. 
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sale, foreclosure sale, or otherwise, shall be sub-
ject to all the conditions of the license under 
which such rights are held by such licensee and 
also subject to all the provisions and conditions 
of this chapter to the same extent as though 
such successor or assign were the original li-
censee under this chapter: Provided, That a 
mortgage or trust deed or judicial sales made 
thereunder or under tax sales shall not be 
deemed voluntary transfers within the meaning 
of this section. 

(June 10, 1920, ch. 285, pt. I, § 8, 41 Stat. 1068; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847.) 

§ 802. Information to accompany application for 
license; landowner notification 

(a) Each applicant for a license under this 
chapter shall submit to the commission— 

(1) Such maps, plans, specifications, and esti-
mates of cost as may be required for a full un-
derstanding of the proposed project. Such maps, 
plans, and specifications when approved by the 
commission shall be made a part of the license; 
and thereafter no change shall be made in said 
maps, plans, or specifications until such changes 
shall have been approved and made a part of 
such license by the commission. 

(2) Satisfactory evidence that the applicant 
has complied with the requirements of the laws 
of the State or States within which the proposed 
project is to be located with respect to bed and 
banks and to the appropriation, diversion, and 
use of water for power purposes and with respect 
to the right to engage in the business of develop-
ing, transmitting and distributing power, and in 
any other business necessary to effect the pur-
poses of a license under this chapter. 

(3) 1 Such additional information as the com-
mission may require. 

(b) Upon the filing of any application for a li-
cense (other than a license under section 808 of 
this title) the applicant shall make a good faith 
effort to notify each of the following by certified 
mail: 

(1) Any person who is an owner of record of 
any interest in the property within the bounds 
of the project. 

(2) Any Federal, State, municipal or other 
local governmental agency likely to be inter-
ested in or affected by such application. 

(June 10, 1920, ch. 285, pt. I, § 9, 41 Stat. 1068; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847; Pub. L. 99–495, § 14, Oct. 16, 
1986, 100 Stat. 1257.) 

CODIFICATION 

Former subsec. (c), included in the provisions des-
ignated as subsec. (a) by Pub. L. 99–495, has been edi-
torially redesignated as par. (3) of subsec. (a) as the 
probable intent of Congress. 

AMENDMENTS 

1986—Pub. L. 99–495 designated existing provisions as 
subsec. (a), redesignated former subsecs. (a) and (b) as 
pars. (1) and (2) of subsec. (a), and added subsec. (b). 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–495 effective with respect 
to each license, permit, or exemption issued under this 

chapter after Oct. 16, 1986, see section 18 of Pub. L. 
99–495, set out as a note under section 797 of this title. 

§ 803. Conditions of license generally 

All licenses issued under this subchapter shall 
be on the following conditions: 

(a) Modification of plans; factors considered to 
secure adaptability of project; recommenda-
tions for proposed terms and conditions 

(1) That the project adopted, including the 
maps, plans, and specifications, shall be such as 
in the judgment of the Commission will be best 
adapted to a comprehensive plan for improving 
or developing a waterway or waterways for the 
use or benefit of interstate or foreign commerce, 
for the improvement and utilization of water- 
power development, for the adequate protection, 
mitigation, and enhancement of fish and wildlife 
(including related spawning grounds and habi-
tat), and for other beneficial public uses, includ-
ing irrigation, flood control, water supply, and 
recreational and other purposes referred to in 
section 797(e) of this title 1 if necessary in order 
to secure such plan the Commission shall have 
authority to require the modification of any 
project and of the plans and specifications of the 
project works before approval. 

(2) In order to ensure that the project adopted 
will be best adapted to the comprehensive plan 
described in paragraph (1), the Commission shall 
consider each of the following: 

(A) The extent to which the project is con-
sistent with a comprehensive plan (where one 
exists) for improving, developing, or conserv-
ing a waterway or waterways affected by the 
project that is prepared by— 

(i) an agency established pursuant to Fed-
eral law that has the authority to prepare 
such a plan; or 

(ii) the State in which the facility is or 
will be located. 

(B) The recommendations of Federal and 
State agencies exercising administration over 
flood control, navigation, irrigation, recre-
ation, cultural and other relevant resources of 
the State in which the project is located, and 
the recommendations (including fish and wild-
life recommendations) of Indian tribes af-
fected by the project. 

(C) In the case of a State or municipal appli-
cant, or an applicant which is primarily en-
gaged in the generation or sale of electric 
power (other than electric power solely from 
cogeneration facilities or small power produc-
tion facilities), the electricity consumption ef-
ficiency improvement program of the appli-
cant, including its plans, performance and ca-
pabilities for encouraging or assisting its cus-
tomers to conserve electricity cost-effectively, 
taking into account the published policies, re-
strictions, and requirements of relevant State 
regulatory authorities applicable to such ap-
plicant. 

(3) Upon receipt of an application for a license, 
the Commission shall solicit recommendations 
from the agencies and Indian tribes identified in 
subparagraphs (A) and (B) of paragraph (2) for 
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proposed terms and conditions for the Commis-
sion’s consideration for inclusion in the license. 

(b) Alterations in project works 

That except when emergency shall require for 
the protection of navigation, life, health, or 
property, no substantial alteration or addition 
not in conformity with the approved plans shall 
be made to any dam or other project works con-
structed hereunder of an installed capacity in 
excess of two thousand horsepower without the 
prior approval of the Commission; and any 
emergency alteration or addition so made shall 
thereafter be subject to such modification and 
change as the Commission may direct. 

(c) Maintenance and repair of project works; li-
ability of licensee for damages 

That the licensee shall maintain the project 
works in a condition of repair adequate for the 
purposes of navigation and for the efficient oper-
ation of said works in the development and 
transmission of power, shall make all necessary 
renewals and replacements, shall establish and 
maintain adequate depreciation reserves for 
such purposes, shall so maintain, and operate 
said works as not to impair navigation, and 
shall conform to such rules and regulations as 
the Commission may from time to time pre-
scribe for the protection of life, health, and 
property. Each licensee hereunder shall be liable 
for all damages occasioned to the property of 
others by the construction, maintenance, or op-
eration of the project works or of the works ap-
purtenant or accessory thereto, constructed 
under the license and in no event shall the 
United States be liable therefor. 

(d) Amortization reserves 

That after the first twenty years of operation, 
out of surplus earned thereafter, if any, accumu-
lated in excess of a specified reasonable rate of 
return upon the net investment of a licensee in 
any project or projects under license, the li-
censee shall establish and maintain amortiza-
tion reserves, which reserves shall, in the discre-
tion of the Commission, be held until the termi-
nation of the license or be applied from time to 
time in reduction of the net investment. Such 
specified rate of return and the proportion of 
such surplus earnings to be paid into and held in 
such reserves shall be set forth in the license. 
For any new license issued under section 808 of 
this title, the amortization reserves under this 
subsection shall be maintained on and after the 
effective date of such new license. 

(e) Annual charges payable by licensees; maxi-
mum rates; application; review and report to 
Congress 

(1) That the licensee shall pay to the United 
States reasonable annual charges in an amount 
to be fixed by the Commission for the purpose of 
reimbursing the United States for the costs of 
the administration of this subchapter, including 
any reasonable and necessary costs incurred by 
Federal and State fish and wildlife agencies and 
other natural and cultural resource agencies in 
connection with studies or other reviews carried 
out by such agencies for purposes of administer-
ing their responsibilities under this subchapter; 
for recompensing it for the use, occupancy, and 

enjoyment of its lands or other property; and for 
the expropriation to the Government of exces-
sive profits until the respective States shall 
make provision for preventing excessive profits 
or for the expropriation thereof to themselves, 
or until the period of amortization as herein 
provided is reached, and in fixing such charges 
the Commission shall seek to avoid increasing 
the price to the consumers of power by such 
charges, and any such charges may be adjusted 
from time to time by the Commission as condi-
tions may require: Provided, That, subject to an-
nual appropriations Acts, the portion of such an-
nual charges imposed by the Commission under 
this subsection to cover the reasonable and nec-
essary costs of such agencies shall be available 
to such agencies (in addition to other funds ap-
propriated for such purposes) solely for carrying 
out such studies and reviews and shall remain 
available until expended: Provided, That when li-
censes are issued involving the use of Govern-
ment dams or other structures owned by the 
United States or tribal lands embraced within 
Indian reservations the Commission shall, sub-
ject to the approval of the Secretary of the Inte-
rior in the case of such dams or structures in 
reclamation projects and, in the case of such 
tribal lands, subject to the approval of the In-
dian tribe having jurisdiction of such lands as 
provided in section 476 of title 25, fix a reason-
able annual charge for the use thereof, and such 
charges may with like approval be readjusted by 
the Commission at the end of twenty years after 
the project is available for service and at periods 
of not less than ten years thereafter upon notice 
and opportunity for hearing: Provided further, 
That licenses for the development, transmission, 
or distribution of power by States or municipali-
ties shall be issued and enjoyed without charge 
to the extent such power is sold to the public 
without profit or is used by such State or mu-
nicipality for State or municipal purposes, ex-
cept that as to projects constructed or to be con-
structed by States or municipalities primarily 
designed to provide or improve navigation, li-
censes therefor shall be issued without charge; 
and that licenses for the development, trans-
mission, or distribution of power for domestic, 
mining, or other beneficial use in projects of not 
more than two thousand horsepower installed 
capacity may be issued without charge, except 
on tribal lands within Indian reservations; but 
in no case shall a license be issued free of charge 
for the development and utilization of power 
created by any Government dam and that the 
amount charged therefor in any license shall be 
such as determined by the Commission: Provided 

however, That no charge shall be assessed for the 
use of any Government dam or structure by any 
licensee if, before January 1, 1985, the Secretary 
of the Interior has entered into a contract with 
such licensee that meets each of the following 
requirements: 

(A) The contract covers one or more projects 
for which a license was issued by the Commis-
sion before January 1, 1985. 

(B) The contract contains provisions specifi-
cally providing each of the following: 

(i) A powerplant may be built by the li-
censee utilizing irrigation facilities con-
structed by the United States. 
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(ii) The powerplant shall remain in the ex-
clusive control, possession, and ownership of 
the licensee concerned. 

(iii) All revenue from the powerplant and 
from the use, sale, or disposal of electric en-
ergy from the powerplant shall be, and re-
main, the property of such licensee. 

(C) The contract is an amendatory, supple-
mental and replacement contract between the 
United States and: (i) the Quincy-Columbia 
Basin Irrigation District (Contract No. 
14–06–100–6418); (ii) the East Columbia Basin Ir-
rigation District (Contract No. 14–06–100–6419); 
or, (iii) the South Columbia Basin Irrigation 
District (Contract No. 14–06–100–6420). 

This paragraph shall apply to any project cov-
ered by a contract referred to in this paragraph 
only during the term of such contract unless 
otherwise provided by subsequent Act of Con-
gress. In the event an overpayment of any 
charge due under this section shall be made by 
a licensee, the Commission is authorized to 
allow a credit for such overpayment when 
charges are due for any subsequent period. 

(2) In the case of licenses involving the use of 
Government dams or other structures owned by 
the United States, the charges fixed (or read-
justed) by the Commission under paragraph (1) 
for the use of such dams or structures shall not 
exceed 1 mill per kilowatt-hour for the first 40 
gigawatt-hours of energy a project produces in 
any year, 11⁄2 mills per kilowatt-hour for over 40 
up to and including 80 gigawatt-hours in any 
year, and 2 mills per kilowatt-hour for any en-
ergy the project produces over 80 gigawatt-hours 
in any year. Except as provided in subsection (f) 
of this section, such charge shall be the only 
charge assessed by any agency of the United 
States for the use of such dams or structures. 

(3) The provisions of paragraph (2) shall apply 
with respect to— 

(A) all licenses issued after October 16, 1986; 
and 

(B) all licenses issued before October 16, 1986, 
which— 

(i) did not fix a specific charge for the use 
of the Government dam or structure in-
volved; and 

(ii) did not specify that no charge would be 
fixed for the use of such dam or structure. 

(4) Every 5 years, the Commission shall review 
the appropriateness of the annual charge limita-
tions provided for in this subsection and report 
to Congress concerning its recommendations 
thereon. 

(f) Reimbursement by licensee of other licensees, 
etc. 

That whenever any licensee hereunder is di-
rectly benefited by the construction work of an-
other licensee, a permittee, or of the United 
States of a storage reservoir or other headwater 
improvement, the Commission shall require as a 
condition of the license that the licensee so ben-
efited shall reimburse the owner of such res-
ervoir or other improvements for such part of 
the annual charges for interest, maintenance, 
and depreciation thereon as the Commission 
may deem equitable. The proportion of such 
charges to be paid by any licensee shall be deter-

mined by the Commission. The licensees or per-
mittees affected shall pay to the United States 
the cost of making such determination as fixed 
by the Commission. 

Whenever such reservoir or other improve-
ment is constructed by the United States the 
Commission shall assess similar charges against 
any licensee directly benefited thereby, and any 
amount so assessed shall be paid into the Treas-
ury of the United States, to be reserved and ap-
propriated as a part of the special fund for head-
water improvements as provided in section 810 
of this title. 

Whenever any power project not under license 
is benefited by the construction work of a li-
censee or permittee, the United States or any 
agency thereof, the Commission, after notice to 
the owner or owners of such unlicensed project, 
shall determine and fix a reasonable and equi-
table annual charge to be paid to the licensee or 
permittee on account of such benefits, or to the 
United States if it be the owner of such head-
water improvement. 

(g) Conditions in discretion of commission 

Such other conditions not inconsistent with 
the provisions of this chapter as the commission 
may require. 

(h) Monopolistic combinations; prevention or 
minimization of anticompetitive conduct; ac-
tion by Commission regarding license and 
operation and maintenance of project 

(1) Combinations, agreements, arrangements, 
or understandings, express or implied, to limit 
the output of electrical energy, to restrain 
trade, or to fix, maintain, or increase prices for 
electrical energy or service are hereby prohib-
ited. 

(2) That conduct under the license that: (A) re-
sults in the contravention of the policies ex-
pressed in the antitrust laws; and (B) is not 
otherwise justified by the public interest consid-
ering regulatory policies expressed in other ap-
plicable law (including but not limited to those 
contained in subchapter II of this chapter) shall 
be prevented or adequately minimized by means 
of conditions included in the license prior to its 
issuance. In the event it is impossible to prevent 
or adequately minimize the contravention, the 
Commission shall refuse to issue any license to 
the applicant for the project and, in the case of 
an existing project, shall take appropriate ac-
tion to provide thereafter for the operation and 
maintenance of the affected project and for the 
issuing of a new license in accordance with sec-
tion 808 of this title. 

(i) Waiver of conditions 

In issuing licenses for a minor part only of a 
complete project, or for a complete project of 
not more than two thousand horsepower in-
stalled capacity, the Commission may in its dis-
cretion waive such conditions, provisions, and 
requirements of this subchapter, except the li-
cense period of fifty years, as it may deem to be 
to the public interest to waive under the cir-
cumstances: Provided, That the provisions hereof 
shall not apply to annual charges for use of 
lands within Indian reservations. 
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(j) Fish and wildlife protection, mitigation and 
enhancement; consideration of recommenda-
tions; findings 

(1) That in order to adequately and equitably 
protect, mitigate damages to, and enhance, fish 
and wildlife (including related spawning grounds 
and habitat) affected by the development, oper-
ation, and management of the project, each li-
cense issued under this subchapter shall include 
conditions for such protection, mitigation, and 
enhancement. Subject to paragraph (2), such 
conditions shall be based on recommendations 
received pursuant to the Fish and Wildlife Co-
ordination Act (16 U.S.C. 661 et seq.) from the 
National Marine Fisheries Service, the United 
States Fish and Wildlife Service, and State fish 
and wildlife agencies. 

(2) Whenever the Commission believes that 
any recommendation referred to in paragraph (1) 
may be inconsistent with the purposes and re-
quirements of this subchapter or other applica-
ble law, the Commission and the agencies re-
ferred to in paragraph (1) shall attempt to re-
solve any such inconsistency, giving due weight 
to the recommendations, expertise, and statu-
tory responsibilities of such agencies. If, after 
such attempt, the Commission does not adopt in 
whole or in part a recommendation of any such 
agency, the Commission shall publish each of 
the following findings (together with a state-
ment of the basis for each of the findings): 

(A) A finding that adoption of such recom-
mendation is inconsistent with the purposes 
and requirements of this subchapter or with 
other applicable provisions of law. 

(B) A finding that the conditions selected by 
the Commission comply with the requirements 
of paragraph (1). 

Subsection (i) of this section shall not apply to 
the conditions required under this subsection. 

(June 10, 1920, ch. 285, pt. I, § 10, 41 Stat. 1068; re-
numbered pt. I and amended, Aug. 26, 1935, ch. 
687, title II, §§ 206, 212, 49 Stat. 842, 847; Pub. L. 
87–647, Sept. 7, 1962, 76 Stat. 447; Pub. L. 90–451, 
§ 4, Aug. 3, 1968, 82 Stat. 617; Pub. L. 99–495, 
§§ 3(b), (c), 9(a), 13, Oct. 16, 1986, 100 Stat. 1243, 
1244, 1252, 1257; Pub. L. 99–546, title IV, § 401, Oct. 
27, 1986, 100 Stat. 3056; Pub. L. 102–486, title XVII, 
§ 1701(a), Oct. 24, 1992, 106 Stat. 3008.) 

REFERENCES IN TEXT 

The Fish and Wildlife Coordination Act, referred to 
in subsec. (j)(1), is act Mar. 10, 1934, ch. 55, 48 Stat. 401, 
as amended, which is classified generally to sections 
661 to 666c of this title. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 661 of this title and Tables. 

AMENDMENTS 

1992—Subsec. (e)(1). Pub. L. 102–486, in introductory 
provisions, substituted ‘‘administration of this sub-
chapter, including any reasonable and necessary costs 
incurred by Federal and State fish and wildlife agencies 
and other natural and cultural resource agencies in 
connection with studies or other reviews carried out by 
such agencies for purposes of administering their re-
sponsibilities under this subchapter;’’ for ‘‘administra-
tion of this subchapter;’’ and inserted ‘‘Provided, That, 
subject to annual appropriations Acts, the portion of 
such annual charges imposed by the Commission under 
this subsection to cover the reasonable and necessary 
costs of such agencies shall be available to such agen-

cies (in addition to other funds appropriated for such 
purposes) solely for carrying out such studies and re-
views and shall remain available until expended:’’ after 
‘‘as conditions may require:’’. 

1986—Subsec. (a). Pub. L. 99–495, § 3(b), designated ex-
isting provisions as par. (1), inserted ‘‘for the adequate 
protection, mitigation, and enhancement of fish and 
wildlife (including related spawning grounds and habi-
tat),’’ after ‘‘water-power development’’, inserted ‘‘irri-
gation, flood control, water supply, and’’ after ‘‘includ-
ing’’, which words were inserted after ‘‘public uses, in-
cluding’’ as the probable intent of Congress, sub-
stituted ‘‘and other purposes referred to in section 
797(e) of this title’’ for ‘‘purposes; and’’, and added pars. 
(2) and (3). 

Subsec. (e). Pub. L. 99–546 inserted proviso that no 
charge be assessed for use of Government dam or struc-
ture by licensee if, before Jan. 1, 1985, licensee and Sec-
retary entered into contract which met requirements of 
date of license, powerplant construction, ownership, 
and revenue, etc. 

Pub. L. 99–495, § 9(a), designated existing provisions as 
par. (1) and added pars. (2) to (4). 

Subsec. (h). Pub. L. 99–495, § 13, designated existing 
provisions as par. (1) and added par. (2). 

Subsec. (j). Pub. L. 99–495, § 3(c), added subsec. (j). 
1968—Subsec. (d). Pub. L. 90–451 provided for mainte-

nance of amortization reserves on and after effective 
date of new licenses. 

1962—Subsecs. (b), (e), (i). Pub. L. 87–647 substituted 
‘‘two thousand horsepower’’ for ‘‘one hundred horse-
power’’. 

1935—Subsec. (a). Act Aug. 26, 1935, § 206, substituted 
‘‘plan for improving or developing a waterway or water-
ways for the use or benefit of interstate or foreign com-
merce, for the improvement and utilization of water- 
power development, and for other beneficial uses, in-
cluding recreational purposes’’ for ‘‘scheme of improve-
ment and utilization for the purposes of navigation, of 
water-power development, and of other beneficial pub-
lic uses,’’ and ‘‘such plan’’ for ‘‘such scheme’’. 

Subsec. (b). Act Aug. 26, 1935, § 206, inserted ‘‘in-
stalled’’ before ‘‘capacity’’. 

Subsec. (d). Act Aug. 26, 1935, § 206, substituted ‘‘net 
investment’’ for ‘‘actual, legitimate investment’’. 

Subsec. (e). Act Aug. 26, 1935, § 206, amended subsec. 
(e) generally. 

Subsec. (f). Act Aug. 26, 1935, § 206, inserted last sen-
tence to first par., and inserted last par. 

Subsec. (i). Act Aug. 26, 1935, § 206, inserted ‘‘in-
stalled’’ before ‘‘capacity’’, and ‘‘annual charges for use 
of’’ before ‘‘lands’’ in proviso. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–495 effective with respect 
to each license, permit, or exemption issued under this 
chapter after Oct. 16, 1986, see section 18 of Pub. L. 
99–495, set out as a note under section 797 of this title. 

SAVINGS PROVISION 

Pub. L. 99–495, § 9(b), Oct. 16, 1986, 100 Stat. 1252, pro-
vided that: ‘‘Nothing in this Act [see Short Title of 1986 
Amendment note set out under section 791a of this 
title] shall affect any annual charge to be paid pursu-
ant to section 10(e) of the Federal Power Act [16 U.S.C. 
803(e)] to Indian tribes for the use of their lands within 
Indian reservations.’’ 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
in subsec. (e)(4) of this section relating to reporting 
recommendations to Congress every 5 years, see section 
3003 of Pub. L. 104–66, as amended, set out as a note 
under section 1113 of Title 31, Money and Finance, and 
page 91 of House Document No. 103–7. 

§ 804. Project works affecting navigable waters; 
requirements insertable in license 

If the dam or other project works are to be 
constructed across, along, or in any of the navi-
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gable waters of the United States, the commis-
sion may, insofar as it deems the same reason-
ably necessary to promote the present and fu-
ture needs of navigation and consistent with a 
reasonable investment cost to the licensee, in-
clude in the license any one or more of the fol-
lowing provisions or requirements: 

(a) That such licensee shall, to the extent nec-
essary to preserve and improve navigation fa-
cilities, construct, in whole or in part, without 
expense to the United States, in connection with 
such dam, a lock or locks, booms, sluices, or 
other structures for navigation purposes, in ac-
cordance with plans and specifications approved 
by the Chief of Engineers and the Secretary of 
the Army and made part of such license. 

(b) That in case such structures for navigation 
purposes are not made a part of the original con-
struction at the expense of the licensee, then 
whenever the United States shall desire to com-
plete such navigation facilities the licensee 
shall convey to the United States, free of cost, 
such of its land and its rights-of-way and such 
right of passage through its dams or other struc-
tures, and permit such control of pools as may 
be required to complete such navigation facili-
ties. 

(c) That such licensee shall furnish free of cost 
to the United States power for the operation of 
such navigation facilities, whether constructed 
by the licensee or by the United States. 

(June 10, 1920, ch. 285, pt. I, § 11, 41 Stat. 1070; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847; July 26, 1947, ch. 343, title II, 
§ 205(a), 61 Stat. 501.) 

CHANGE OF NAME 

Department of War designated Department of the 
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947, 
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July 
26, 1947, was repealed by section 53 of act Aug. 10, 1956, 
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010 
to 3013 continued military Department of the Army 
under administrative supervision of Secretary of the 
Army. 

§ 805. Participation by Government in costs of 
locks, etc. 

Whenever application is filed for a project 
hereunder involving navigable waters of the 
United States, and the commission shall find 
upon investigation that the needs of navigation 
require the construction of a lock or locks or 
other navigation structures, and that such 
structures cannot, consistent with a reasonable 
investment cost to the applicant, be provided in 
the manner specified in subsection (a) of section 
804 of this title, the commission may grant the 
application with the provision to be expressed in 
the license that the licensee will install the nec-
essary navigation structures if the Government 
fails to make provision therefor within a time to 
be fixed in the license and cause a report upon 
such project to be prepared, with estimates of 
cost of the power development and of the navi-
gation structures, and shall submit such report 
to Congress with such recommendations as it 
deems appropriate concerning the participation 
of the United States in the cost of construction 
of such navigation structures. 

(June 10, 1920, ch. 285, pt. I, § 12, 41 Stat. 1070; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847.) 

§ 806. Time limit for construction of project 
works; extension of time; termination or rev-
ocation of licenses for delay 

The licensee shall commence the construction 
of the project works within the time fixed in the 
license, which shall not be more than two years 
from the date thereof, shall thereafter in good 
faith and with due diligence prosecute such con-
struction, and shall within the time fixed in the 
license complete and put into operation such 
part of the ultimate development as the com-
mission shall deem necessary to supply the rea-
sonable needs of the then available market, and 
shall from time to time thereafter construct 
such portion of the balance of such development 
as the commission may direct, so as to supply 
adequately the reasonable market demands 
until such development shall have been com-
pleted. The periods for the commencement of 
construction may be extended once but not 
longer than two additional years and the period 
for the completion of construction carried on in 
good faith and with reasonable diligence may be 
extended by the commission when not incompat-
ible with the public interests. In case the li-
censee shall not commence actual construction 
of the project works, or of any specified part 
thereof, within the time prescribed in the li-
cense or as extended by the commission, then, 
after due notice given, the license shall, as to 
such project works or part thereof, be termi-
nated upon written order of the commission. In 
case the construction of the project works, or of 
any specified part thereof, has been begun but 
not completed within the time prescribed in the 
license, or as extended by the commission, then 
the Attorney General, upon the request of the 
commission, shall institute proceedings in eq-
uity in the district court of the United States 
for the district in which any part of the project 
is situated for the revocation of said license, the 
sale of the works constructed, and such other 
equitable relief as the case may demand, as pro-
vided for in section 820 of this title. 

(June 10, 1920, ch. 285, pt. I, § 13, 41 Stat. 1071; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847.) 

REFERENCES IN TEXT 

Proceedings in equity, referred to in text, were abol-
ished by the adoption of rule 2 of the Federal Rules of 
Civil Procedure, set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure, which provided that 
‘‘there shall be one form of action to be known as ‘civil 
action’ ’’. 

§ 807. Right of Government to take over project 
works 

(a) Compensation; condemnation by Federal or 
State Government 

Upon not less than two years’ notice in writ-
ing from the commission the United States shall 
have the right upon or after the expiration of 
any license to take over and thereafter to main-
tain and operate any project or projects as de-
fined in section 796 of this title, and covered in 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 26 of 51



Page 1311 TITLE 16—CONSERVATION § 808 

1 So in original. Probably should be ‘‘it’’. 

whole or in part by the license, or the right to 
take over upon mutual agreement with the li-
censee all property owned and held by the li-
censee then valuable and serviceable in the de-
velopment, transmission, or distribution of 
power and which is then dependent for its use-
fulness upon the continuance of the license, to-
gether with any lock or locks or other aids to 
navigation constructed at the expense of the li-
censee, upon the condition that before taking 
possession it shall pay the net investment of the 
licensee in the project or projects taken, not to 
exceed the fair value of the property taken, plus 
such reasonable damages, if any, to property of 
the licensee valuable, serviceable, and depend-
ent as above set forth but not taken, as may be 
caused by the severance therefrom of property 
taken, and shall assume all contracts entered 
into by the licensee with the approval of the 
Commission. The net investment of the licensee 
in the project or projects so taken and the 
amount of such severance damages, if any, shall 
be determined by the Commission after notice 
and opportunity for hearing. Such net invest-
ment shall not include or be affected by the 
value of any lands, rights-of-way, or other prop-
erty of the United States licensed by the Com-
mission under this chapter, by the license or by 
good will, going value, or prospective revenues; 
nor shall the values allowed for water rights, 
rights-of-way, lands, or interest in lands be in 
excess of the actual reasonable cost thereof at 
the time of acquisition by the licensee: Provided, 
That the right of the United States or any State 
or municipality to take over, maintain, and op-
erate any project licensed under this chapter at 
any time by condemnation proceedings upon 
payment of just compensation is expressly re-
served. 

(b) Relicensing proceedings; Federal agency rec-
ommendations of take over by Government; 
stay of orders for new licenses; termination 
of stay; notice to Congress 

In any relicensing proceeding before the Com-
mission any Federal department or agency may 
timely recommend, pursuant to such rules as 
the Commission shall prescribe, that the United 
States exercise its right to take over any 
project or projects. Thereafter, the Commission, 
if its 1 does not itself recommend such action 
pursuant to the provisions of section 800(c) of 
this title, shall upon motion of such department 
or agency stay the effective date of any order is-
suing a license, except an order issuing an an-
nual license in accordance with the proviso of 
section 808(a) of this title, for two years after 
the date of issuance of such order, after which 
period the stay shall terminate, unless termi-
nated earlier upon motion of the department or 
agency requesting the stay or by action of Con-
gress. The Commission shall notify the Congress 
of any stay granted pursuant to this subsection. 

(June 10, 1920, ch. 285, pt. I, § 14, 41 Stat. 1071; re-
numbered pt. I and amended, Aug. 26, 1935, ch. 
687, title II, §§ 207, 212, 49 Stat. 844, 847; Pub. L. 
90–451, § 2, Aug. 3, 1968, 82 Stat. 617; Pub. L. 
99–495, § 4(b)(2), Oct. 16, 1986, 100 Stat. 1248.) 

AMENDMENTS 

1986—Subsec. (b). Pub. L. 99–495 struck out first sen-
tence which read as follows: ‘‘No earlier than five years 
before the expiration of any license, the Commission 
shall entertain applications for a new license and de-
cide them in a relicensing proceeding pursuant to the 
provisions of section 808 of this title.’’ 

1968—Pub. L. 90–451 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1935—Act Aug. 26, 1935, § 207, amended section gener-
ally. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–495 effective with respect 
to each license, permit, or exemption issued under this 
chapter after Oct. 16, 1986, see section 18 of Pub. L. 
99–495, set out as a note under section 797 of this title. 

§ 808. New licenses and renewals 

(a) Relicensing procedures; terms and condi-
tions; issuance to applicant with proposal 
best adapted to serve public interest; factors 
considered 

(1) If the United States does not, at the expira-
tion of the existing license, exercise its right to 
take over, maintain, and operate any project or 
projects of the licensee, as provided in section 
807 of this title, the commission is authorized to 
issue a new license to the existing licensee upon 
such terms and conditions as may be authorized 
or required under the then existing laws and reg-
ulations, or to issue a new license under said 
terms and conditions to a new licensee, which li-
cense may cover any project or projects covered 
by the existing license, and shall be issued on 
the condition that the new licensee shall, before 
taking possession of such project or projects, 
pay such amount, and assume such contracts as 
the United States is required to do in the man-
ner specified in section 807 of this title: Provided, 
That in the event the United States does not ex-
ercise the right to take over or does not issue a 
license to a new licensee, or issue a new license 
to the existing licensee, upon reasonable terms, 
then the commission shall issue from year to 
year an annual license to the then licensee 
under the terms and conditions of the existing 
license until the property is taken over or a new 
license is issued as aforesaid. 

(2) Any new license issued under this section 
shall be issued to the applicant having the final 
proposal which the Commission determines is 
best adapted to serve the public interest, except 
that in making this determination the Commis-
sion shall ensure that insignificant differences 
with regard to subparagraphs (A) through (G) of 
this paragraph between competing applications 
are not determinative and shall not result in the 
transfer of a project. In making a determination 
under this section (whether or not more than 
one application is submitted for the project), the 
Commission shall, in addition to the require-
ments of section 803 of this title, consider (and 
explain such consideration in writing) each of 
the following: 

(A) The plans and abilities of the applicant 
to comply with (i) the articles, terms, and con-
ditions of any license issued to it and (ii) other 
applicable provisions of this subchapter. 

(B) The plans of the applicant to manage, 
operate, and maintain the project safely. 

(C) The plans and abilities of the applicant 
to operate and maintain the project in a man-
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1 So in original. Probably should be ‘‘it’’. 

whole or in part by the license, or the right to 
take over upon mutual agreement with the li-
censee all property owned and held by the li-
censee then valuable and serviceable in the de-
velopment, transmission, or distribution of 
power and which is then dependent for its use-
fulness upon the continuance of the license, to-
gether with any lock or locks or other aids to 
navigation constructed at the expense of the li-
censee, upon the condition that before taking 
possession it shall pay the net investment of the 
licensee in the project or projects taken, not to 
exceed the fair value of the property taken, plus 
such reasonable damages, if any, to property of 
the licensee valuable, serviceable, and depend-
ent as above set forth but not taken, as may be 
caused by the severance therefrom of property 
taken, and shall assume all contracts entered 
into by the licensee with the approval of the 
Commission. The net investment of the licensee 
in the project or projects so taken and the 
amount of such severance damages, if any, shall 
be determined by the Commission after notice 
and opportunity for hearing. Such net invest-
ment shall not include or be affected by the 
value of any lands, rights-of-way, or other prop-
erty of the United States licensed by the Com-
mission under this chapter, by the license or by 
good will, going value, or prospective revenues; 
nor shall the values allowed for water rights, 
rights-of-way, lands, or interest in lands be in 
excess of the actual reasonable cost thereof at 
the time of acquisition by the licensee: Provided, 
That the right of the United States or any State 
or municipality to take over, maintain, and op-
erate any project licensed under this chapter at 
any time by condemnation proceedings upon 
payment of just compensation is expressly re-
served. 

(b) Relicensing proceedings; Federal agency rec-
ommendations of take over by Government; 
stay of orders for new licenses; termination 
of stay; notice to Congress 

In any relicensing proceeding before the Com-
mission any Federal department or agency may 
timely recommend, pursuant to such rules as 
the Commission shall prescribe, that the United 
States exercise its right to take over any 
project or projects. Thereafter, the Commission, 
if its 1 does not itself recommend such action 
pursuant to the provisions of section 800(c) of 
this title, shall upon motion of such department 
or agency stay the effective date of any order is-
suing a license, except an order issuing an an-
nual license in accordance with the proviso of 
section 808(a) of this title, for two years after 
the date of issuance of such order, after which 
period the stay shall terminate, unless termi-
nated earlier upon motion of the department or 
agency requesting the stay or by action of Con-
gress. The Commission shall notify the Congress 
of any stay granted pursuant to this subsection. 

(June 10, 1920, ch. 285, pt. I, § 14, 41 Stat. 1071; re-
numbered pt. I and amended, Aug. 26, 1935, ch. 
687, title II, §§ 207, 212, 49 Stat. 844, 847; Pub. L. 
90–451, § 2, Aug. 3, 1968, 82 Stat. 617; Pub. L. 
99–495, § 4(b)(2), Oct. 16, 1986, 100 Stat. 1248.) 

AMENDMENTS 

1986—Subsec. (b). Pub. L. 99–495 struck out first sen-
tence which read as follows: ‘‘No earlier than five years 
before the expiration of any license, the Commission 
shall entertain applications for a new license and de-
cide them in a relicensing proceeding pursuant to the 
provisions of section 808 of this title.’’ 

1968—Pub. L. 90–451 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1935—Act Aug. 26, 1935, § 207, amended section gener-
ally. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–495 effective with respect 
to each license, permit, or exemption issued under this 
chapter after Oct. 16, 1986, see section 18 of Pub. L. 
99–495, set out as a note under section 797 of this title. 

§ 808. New licenses and renewals 

(a) Relicensing procedures; terms and condi-
tions; issuance to applicant with proposal 
best adapted to serve public interest; factors 
considered 

(1) If the United States does not, at the expira-
tion of the existing license, exercise its right to 
take over, maintain, and operate any project or 
projects of the licensee, as provided in section 
807 of this title, the commission is authorized to 
issue a new license to the existing licensee upon 
such terms and conditions as may be authorized 
or required under the then existing laws and reg-
ulations, or to issue a new license under said 
terms and conditions to a new licensee, which li-
cense may cover any project or projects covered 
by the existing license, and shall be issued on 
the condition that the new licensee shall, before 
taking possession of such project or projects, 
pay such amount, and assume such contracts as 
the United States is required to do in the man-
ner specified in section 807 of this title: Provided, 
That in the event the United States does not ex-
ercise the right to take over or does not issue a 
license to a new licensee, or issue a new license 
to the existing licensee, upon reasonable terms, 
then the commission shall issue from year to 
year an annual license to the then licensee 
under the terms and conditions of the existing 
license until the property is taken over or a new 
license is issued as aforesaid. 

(2) Any new license issued under this section 
shall be issued to the applicant having the final 
proposal which the Commission determines is 
best adapted to serve the public interest, except 
that in making this determination the Commis-
sion shall ensure that insignificant differences 
with regard to subparagraphs (A) through (G) of 
this paragraph between competing applications 
are not determinative and shall not result in the 
transfer of a project. In making a determination 
under this section (whether or not more than 
one application is submitted for the project), the 
Commission shall, in addition to the require-
ments of section 803 of this title, consider (and 
explain such consideration in writing) each of 
the following: 

(A) The plans and abilities of the applicant 
to comply with (i) the articles, terms, and con-
ditions of any license issued to it and (ii) other 
applicable provisions of this subchapter. 

(B) The plans of the applicant to manage, 
operate, and maintain the project safely. 

(C) The plans and abilities of the applicant 
to operate and maintain the project in a man-
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ner most likely to provide efficient and reli-
able electric service. 

(D) The need of the applicant over the short 
and long term for the electricity generated by 
the project or projects to serve its customers, 
including, among other relevant consider-
ations, the reasonable costs and reasonable 
availability of alternative sources of power, 
taking into consideration conservation and 
other relevant factors and taking into consid-
eration the effect on the provider (including 
its customers) of the alternative source of 
power, the effect on the applicant’s operating 
and load characteristics, the effect on commu-
nities served or to be served by the project, 
and in the case of an applicant using power for 
the applicant’s own industrial facility and re-
lated operations, the effect on the operation 
and efficiency of such facility or related oper-
ations, its workers, and the related commu-
nity. In the case of an applicant that is an In-
dian tribe applying for a license for a project 
located on the tribal reservation, a statement 
of the need of such tribe for electricity gen-
erated by the project to foster the purposes of 
the reservation may be included. 

(E) The existing and planned transmission 
services of the applicant, taking into consider-
ation system reliability, costs, and other ap-
plicable economic and technical factors. 

(F) Whether the plans of the applicant will 
be achieved, to the greatest extent possible, in 
a cost effective manner. 

(G) Such other factors as the Commission 
may deem relevant, except that the terms and 
conditions in the license for the protection, 
mitigation, or enhancement of fish and wild-
life resources affected by the development, op-
eration, and management of the project shall 
be determined in accordance with section 803 
of this title, and the plans of an applicant con-
cerning fish and wildlife shall not be subject 
to a comparative evaluation under this sub-
section. 

(3) In the case of an application by the exist-
ing licensee, the Commission shall also take 
into consideration each of the following: 

(A) The existing licensee’s record of compli-
ance with the terms and conditions of the ex-
isting license. 

(B) The actions taken by the existing li-
censee related to the project which affect the 
public. 

(b) Notification of intention regarding renewal; 
public availability of documents; notice to 
public and Federal agencies; identification of 
Federal or Indian lands included; additional 
information required 

(1) Each existing licensee shall notify the 
Commission whether the licensee intends to file 
an application for a new license or not. Such no-
tice shall be submitted at least 5 years before 
the expiration of the existing license. 

(2) At the time notice is provided under para-
graph (1), the existing licensee shall make each 
of the following reasonably available to the pub-
lic for inspection at the offices of such licensee: 
current maps, drawings, data, and such other in-
formation as the Commission shall, by rule, re-
quire regarding the construction and operation 

of the licensed project. Such information shall 
include, to the greatest extent practicable perti-
nent energy conservation, recreation, fish and 
wildlife, and other environmental information. 
Copies of the information shall be made avail-
able at reasonable costs of reproduction. Within 
180 days after October 16, 1986, the Commission 
shall promulgate regulations regarding the in-
formation to be provided under this paragraph. 

(3) Promptly following receipt of notice under 
paragraph (1), the Commission shall provide 
public notice of whether an existing licensee in-
tends to file or not to file an application for a 
new license. The Commission shall also prompt-
ly notify the National Marine Fisheries Service 
and the United States Fish and Wildlife Service, 
and the appropriate State fish and wildlife agen-
cies. 

(4) The Commission shall require the applicant 
to identify any Federal or Indian lands included 
in the project boundary, together with a state-
ment of the annual fees paid as required by this 
subchapter for such lands, and to provide such 
additional information as the Commission 
deems appropriate to carry out the Commis-
sion’s responsibilities under this section. 

(c) Time of filing application; consultation and 
participation in studies with fish and wild-
life agencies; notice to applicants; adjust-
ment of time periods 

(1) Each application for a new license pursuant 
to this section shall be filed with the Commis-
sion at least 24 months before the expiration of 
the term of the existing license. Each applicant 
shall consult with the fish and wildlife agencies 
referred to in subsection (b) of this section and, 
as appropriate, conduct studies with such agen-
cies. Within 60 days after the statutory deadline 
for the submission of applications, the Commis-
sion shall issue a notice establishing expeditious 
procedures for relicensing and a deadline for 
submission of final amendments, if any, to the 
application. 

(2) The time periods specified in this sub-
section and in subsection (b) of this section shall 
be adjusted, in a manner that achieves the ob-
jectives of this section, by the Commission by 
rule or order with respect to existing licensees 
who, by reason of the expiration dates of their 
licenses, are unable to comply with a specified 
time period. 

(d) Adequacy of transmission facilities; provision 
of services to successor by existing licensee; 
tariff; final order; modification, extension or 
termination of order 

(1) In evaluating applications for new licenses 
pursuant to this section, the Commission shall 
not consider whether an applicant has adequate 
transmission facilities with regard to the 
project. 

(2) When the Commission issues a new license 
(pursuant to this section) to an applicant which 
is not the existing licensee of the project and 
finds that it is not feasible for the new licensee 
to utilize the energy from such project without 
provision by the existing licensee of reasonable 
services, including transmission services, the 
Commission shall give notice to the existing li-
censee and the new licensee to immediately 
enter into negotiations for such services and the 
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costs demonstrated by the existing licensee as 
being related to the provision of such services. 
It is the intent of the Congress that such nego-
tiations be carried out in good faith and that a 
timely agreement be reached between the par-
ties in order to facilitate the transfer of the li-
cense by the date established when the Commis-
sion issued the new license. If such parties do 
not notify the Commission that within the time 
established by the Commission in such notice 
(and if appropriate, in the judgment of the Com-
mission, one 45-day extension thereof), a mutu-
ally satisfactory arrangement for such services 
that is consistent with the provisions of this 
chapter has been executed, the Commission 
shall order the existing licensee to file (pursuant 
to section 824d of this title) with the Commis-
sion a tariff, subject to refund, ensuring such 
services beginning on the date of transfer of the 
project and including just and reasonable rates 
and reasonable terms and conditions. After no-
tice and opportunity for a hearing, the Commis-
sion shall issue a final order adopting or modify-
ing such tariff for such services at just and rea-
sonable rates in accordance with section 824d of 
this title and in accordance with reasonable 
terms and conditions. The Commission, in issu-
ing such order, shall ensure the services nec-
essary for the full and efficient utilization and 
benefits for the license term of the electric en-
ergy from the project by the new licensee in ac-
cordance with the license and this subchapter, 
except that in issuing such order the Commis-
sion— 

(A) shall not compel the existing licensee to 
enlarge generating facilities, transmit electric 
energy other than to the distribution system 
(providing service to customers) of the new li-
censee identified as of the date one day preced-
ing the date of license award, or require the 
acquisition of new facilities, including the up-
grading of existing facilities other than any 
reasonable enhancement or improvement of 
existing facilities controlled by the existing li-
censee (including any acquisition related to 
such enhancement or improvement) necessary 
to carry out the purposes of this paragraph; 

(B) shall not adversely affect the continuity 
and reliability of service to the customers of 
the existing licensee; 

(C) shall not adversely affect the operational 
integrity of the transmission and electric sys-
tems of the existing licensee; 

(D) shall not cause any reasonably quantifi-
able increase in the jurisdictional rates of the 
existing licensee; and 

(E) shall not order any entity other than the 
existing licensee to provide transmission or 
other services. 

Such order shall be for such period as the Com-
mission deems appropriate, not to exceed the 
term of the license. At any time, the Commis-
sion, upon its own motion or upon a petition by 
the existing or new licensee and after notice and 
opportunity for a hearing, may modify, extend, 
or terminate such order. 

(e) License term on relicensing 

Except for an annual license, any license is-
sued by the Commission under this section shall 
be for a term which the Commission determines 

to be in the public interest but not less than 30 
years, nor more than 50 years, from the date on 
which the license is issued. 

(f) Nonpower use licenses; recordkeeping 

In issuing any licenses under this section ex-
cept an annual license, the Commission, on its 
own motion or upon application of any licensee, 
person, State, municipality, or State commis-
sion, after notice to each State commission and 
licensee affected, and after opportunity for hear-
ing, whenever it finds that in conformity with a 
comprehensive plan for improving or developing 
a waterway or waterways for beneficial public 
uses all or part of any licensed project should no 
longer be used or adapted for use for power pur-
poses, may license all or part of the project 
works for nonpower use. A license for nonpower 
use shall be issued to a new licensee only on the 
condition that the new licensee shall, before 
taking possession of the facilities encompassed 
thereunder, pay such amount and assume such 
contracts as the United States is required to do, 
in the manner specified in section 807 of this 
title. Any license for nonpower use shall be a 
temporary license. Whenever, in the judgment of 
the Commission, a State, municipality, inter-
state agency, or another Federal agency is au-
thorized and willing to assume regulatory super-
vision of the lands and facilities included under 
the nonpower license and does so, the Commis-
sion shall thereupon terminate the license. Con-
sistent with the provisions of subchapter IV of 
this chapter, every licensee for nonpower use 
shall keep such accounts and file such annual 
and other periodic or special reports concerning 
the removal, alteration, nonpower use, or other 
disposition of any project works or parts thereof 
covered by the nonpower use license as the Com-
mission may by rules and regulations or order 
prescribe as necessary or appropriate. 

(June 10, 1920, ch. 285, pt. I, § 15, 41 Stat. 1072; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847; Pub. L. 90–451, § 3, Aug. 3, 1968, 
82 Stat. 617; Pub. L. 99–495, §§ 4(a), (b)(1), 5, Oct. 
16, 1986, 100 Stat. 1245, 1248.) 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–495, § 4(a), (b)(1), des-
ignated existing provisions as par. (1), substituted ‘‘ex-
isting’’ for ‘‘original’’ wherever appearing, and added 
pars. (2) and (3). 

Subsecs. (b) to (f). Pub. L. 99–495, §§ 4(a), 5, added sub-
secs. (b) to (e) and redesignated former subsec. (b) as 
(f). 

1968—Pub. L. 90–451 designated existing provisions as 
subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–495 effective with respect 
to each license, permit, or exemption issued under this 
chapter after Oct. 16, 1986, see section 18 of Pub. L. 
99–495, set out as a note under section 797 of this title. 

§ 809. Temporary use by Government of project 
works for national safety; compensation for 
use 

When in the opinion of the President of the 
United States, evidenced by a written order ad-
dressed to the holder of any license under this 
chapter, the safety of the United States de-
mands it, the United States shall have the right 
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to enter upon and take possession of any project 
or part thereof, constructed, maintained, or op-
erated under said license, for the purpose of 
manufacturing nitrates, explosives, or muni-
tions of war, or for any other purpose involving 
the safety of the United States, to retain posses-
sion, management, and control thereof for such 
length of time as may appear to the President to 
be necessary to accomplish said purposes, and 
then to restore possession and control to the 
party or parties entitled thereto; and in the 
event that the United States shall exercise such 
right it shall pay to the party or parties entitled 
thereto just and fair compensation for the use of 
said property as may be fixed by the commission 
upon the basis of a reasonable profit in time of 
peace, and the cost of restoring said property to 
as good condition as existed at the time of the 
taking over thereof, less the reasonable value of 
any improvements that may be made thereto by 
the United States and which are valuable and 
serviceable to the licensee. 

(June 10, 1920, ch. 285, pt. I, § 16, 41 Stat. 1072; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II, 
§ 212, 49 Stat. 847.) 

TERMINATION OF WAR AND EMERGENCIES 

Joint Res. July 25, 1947, ch. 327, § 3, 61 Stat. 451, pro-
vided that in the interpretation of this section, the 
date July 25, 1947, shall be deemed to be the date of ter-
mination of any state of war theretofore declared by 
Congress and of the national emergencies proclaimed 
by the President on September 8, 1939, and May 27, 1941. 

§ 810. Disposition of charges arising from li-
censes 

(a) Receipts from charges 

All proceeds from any Indian reservation shall 
be placed to the credit of the Indians of such res-
ervation. All other charges arising from licenses 
hereunder, except charges fixed by the Commis-
sion for the purpose of reimbursing the United 
States for the costs of administration of this 
subchapter, shall be paid into the Treasury of 
the United States, subject to the following dis-
tribution: 121⁄2 per centum thereof is hereby ap-
propriated to be paid into the Treasury of the 
United States and credited to ‘‘Miscellaneous re-
ceipts’’; 50 per centum of the charges arising 
from licenses hereunder for the occupancy and 
use of public lands and national forests shall be 
paid into, reserved, and appropriated as a part of 
the reclamation fund created by the Act of Con-
gress known as the Reclamation Act, approved 
June 17, 1902; and 371⁄2 per centum of the charges 
arising from licenses hereunder for the occu-
pancy and use of national forests and public 
lands from development within the boundaries 
of any State shall be paid by the Secretary of 
the Treasury to such State; and 50 per centum of 
the charges arising from all other licenses here-
under is reserved and appropriated as a special 
fund in the Treasury to be expended under the 
direction of the Secretary of the Army in the 
maintenance and operation of dams and other 
navigation structures owned by the United 
States or in the construction, maintenance, or 
operation of headwater or other improvements 
of navigable waters of the United States. The 
proceeds of charges made by the Commission for 
the purpose of reimbursing the United States for 

the costs of the administration of this sub-
chapter shall be paid into the Treasury of the 
United States and credited to miscellaneous re-
ceipts. 

(b) Delinquent payments 

In case of delinquency on the part of any li-
censee in the payment of annual charges a pen-
alty of 5 per centum of the total amount so de-
linquent may be added to the total charges 
which shall apply for the first month or part of 
month so delinquent with an additional penalty 
of 3 per centum for each subsequent month until 
the total of the charges and penalties are paid or 
until the license is canceled and the charges and 
penalties satisfied in accordance with law. 

(June 10, 1920, ch. 285, pt. I, § 17, 41 Stat. 1072; re-
numbered pt. I and amended, Aug. 26, 1935, ch. 
687, title II, §§ 208, 212, 49 Stat. 845, 847; July 26, 
1947, ch. 343, title II, § 205(a), 61 Stat. 501.) 

REFERENCES IN TEXT 

The Act of Congress known as the Reclamation Act, 
approved June 17, 1902, referred to in subsec. (a), prob-
ably means act June 17, 1902, ch. 1093, 32 Stat. 388, 
which is classified generally to chapter 12 (§ 371 et seq.) 
of Title 43, Public Lands. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 371 of Title 43 and Tables. The reclamation fund 
created by that Act was established by section 391 of 
Title 43. 

AMENDMENTS 

1935—Act Aug. 26, 1935, § 208, amended section gener-
ally, designating existing provisions as subsec. (a), in-
serting ‘‘except charges fixed by the Commission for 
the purpose of reimbursing the United States for the 
costs of administration of this Part,’’, substituting 
‘‘national forests’’ for ‘‘national monuments, national 
forests, and national parks’’ wherever appearing, in-
serting last sentence relating to payment of proceeds of 
charges into Treasury, and adding subsec. (b). 

CHANGE OF NAME 

Department of War designated Department of the 
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947, 
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July 
26, 1947, was repealed by section 53 of act Aug. 10, 1956, 
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010 
to 3013 continued military Department of the Army 
under administrative supervision of Secretary of the 
Army. 

§ 811. Operation of navigation facilities; rules 
and regulations; penalties 

The Commission shall require the construc-
tion, maintenance, and operation by a licensee 
at its own expense of such lights and signals as 
may be directed by the Secretary of the Depart-
ment in which the Coast Guard is operating, and 
such fishways as may be prescribed by the Sec-
retary of the Interior or the Secretary of Com-
merce, as appropriate. The license applicant and 
any party to the proceeding shall be entitled to 
a determination on the record, after opportunity 
for an agency trial-type hearing of no more than 
90 days, on any disputed issues of material fact 
with respect to such fishways. All disputed is-
sues of material fact raised by any party shall 
be determined in a single trial-type hearing to 
be conducted by the relevant resource agency in 
accordance with the regulations promulgated 
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1 So in original. Probably should be ‘‘section’’. 

under this subsection 1 and within the time 
frame established by the Commission for each li-
cense proceeding. Within 90 days of August 8, 
2005, the Secretaries of the Interior, Commerce, 
and Agriculture shall establish jointly, by rule, 
the procedures for such expedited trial-type 
hearing, including the opportunity to undertake 
discovery and cross-examine witnesses, in con-
sultation with the Federal Energy Regulatory 
Commission. The operation of any navigation 
facilities which may be constructed as a part of 
or in connection with any dam or diversion 
structure built under the provisions of this 
chapter, whether at the expense of a licensee 
hereunder or of the United States, shall at all 
times be controlled by such reasonable rules and 
regulations in the interest of navigation, includ-
ing the control of the level of the pool caused by 
such dam or diversion structure as may be made 
from time to time by the Secretary of the Army; 
and for willful failure to comply with any such 
rule or regulation such licensee shall be deemed 
guilty of a misdemeanor, and upon conviction 
thereof shall be punished as provided in section 
825o of this title. 

(June 10, 1920, ch. 285, pt. I, § 18, 41 Stat. 1073; re-
numbered pt. I and amended, Aug. 26, 1935, ch. 
687, title II, §§ 209, 212, 49 Stat. 845, 847; 1939 
Reorg. Plan No. II, § 4(e), eff. July 1, 1939, 4 F.R. 
2731, 53 Stat. 1433; July 26, 1947, ch. 343, title II, 
§ 205(a), 61 Stat. 501; June 4, 1956, ch. 351, § 2, 70 
Stat. 226; 1970 Reorg. Plan No. 4, eff. Oct. 3, 1970, 
35 F.R. 15627, 84 Stat. 2090; Pub. L. 109–58, title II, 
§ 241(b), Aug. 8, 2005, 119 Stat. 674.) 

AMENDMENTS 

2005—Pub. L. 109–58 inserted after first sentence ‘‘The 
license applicant and any party to the proceeding shall 
be entitled to a determination on the record, after op-
portunity for an agency trial-type hearing of no more 
than 90 days, on any disputed issues of material fact 
with respect to such fishways. All disputed issues of 
material fact raised by any party shall be determined 
in a single trial-type hearing to be conducted by the 
relevant resource agency in accordance with the regu-
lations promulgated under this subsection and within 
the time frame established by the Commission for each 
license proceeding. Within 90 days of August 8, 2005, the 
Secretaries of the Interior, Commerce, and Agriculture 
shall establish jointly, by rule, the procedures for such 
expedited trial-type hearing, including the opportunity 
to undertake discovery and cross-examine witnesses, in 
consultation with the Federal Energy Regulatory Com-
mission.’’ 

1956—Act June 4, 1956, substituted ‘‘Secretary of the 
Department in which the Coast Guard is operating’’ for 
‘‘Secretary of War’’ in first sentence. 

1935—Act Aug. 26, 1935, § 209, amended section gener-
ally, inserting first sentence, striking out ‘‘Such rules 
and regulations may include the maintenance and oper-
ation of such licensee at its own expense of such lights 
and signals as may be directed by the Secretary of War, 
and such fishways as may be prescribed by the Sec-
retary of Commerce.’’, and substituting section ‘‘825o’’ 
for section ‘‘819’’. 

CHANGE OF NAME 

Department of War designated Department of the 
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947, 
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July 
26, 1947, was repealed by section 53 of act Aug. 10, 1956, 

ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010 
to 3013 continued military Department of the Army 
under administrative supervision of Secretary of the 
Army. 

TRANSFER OF FUNCTIONS 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

Reference to Secretary of Commerce inserted in view 
of: creation of National Oceanic and Atmospheric Ad-
ministration in Department of Commerce and Office of 
Administrator of such Administration; abolition of Bu-
reau of Commercial Fisheries in Department of the In-
terior and Office of Director of such Bureau; transfers 
of functions, including functions formerly vested by 
law in Secretary of the Interior or Department of the 
Interior which were administered through Bureau of 
Commercial Fisheries or were primarily related to such 
Bureau, exclusive of certain enumerated functions with 
respect to Great Lakes fishery research, Missouri River 
Reservoir research, Gulf Breeze Biological Laboratory, 
and Trans-Alaska pipeline investigations; and transfer 
of marine sport fish program of Bureau of Sport Fish-
eries and Wildlife by Reorg. Plan No. 4 of 1970, eff. Oct. 
3, 1970, 35 F.R. 15627, 84 Stat. 2090, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees. 

Coast Guard transferred to Department of Transpor-
tation and all functions, powers, and duties, relating to 
Coast Guard, of Secretary of the Treasury and of other 
offices and officers of Department of the Treasury 
transferred to Secretary of Transportation by section 
6(b)(1) of Pub. L. 89–670, Oct. 15, 1966, 80 Stat. 938. See 
Section 108 of Title 49, Transportation. 

Reorg. Plan No. II of 1939, set out in the Appendix to 
Title 5, Government Organization and Employees, 
transferred Bureau of Fisheries in Department of Com-
merce and its functions to Department of the Interior, 
to be administered under direction and supervision of 
Secretary of the Interior. 

CLARIFICATION OF AUTHORITY REGARDING FISHWAYS 

Pub. L. 102–486, title XVII, § 1701(b), Oct. 24, 1992, 106 
Stat. 3008, provided that: ‘‘The definition of the term 
‘fishway’ contained in 18 C.F.R. 4.30(b)(9)(iii), as in ef-
fect on the date of enactment of this Act [Oct. 24, 1992], 
is vacated without prejudice to any definition or inter-
pretation by rule of the term ‘fishway’ by the Federal 
Energy Regulatory Commission for purposes of imple-
menting section 18 of the Federal Power Act [16 U.S.C. 
811]: Provided, That any future definition promulgated 
by regulatory rulemaking shall have no force or effect 
unless concurred in by the Secretary of the Interior 
and the Secretary of Commerce: Provided further, That 
the items which may constitute a ‘fishway’ under sec-
tion 18 for the safe and timely upstream and down-
stream passage of fish shall be limited to physical 
structures, facilities, or devices necessary to maintain 
all life stages of such fish, and project operations and 
measures related to such structures, facilities, or de-
vices which are necessary to ensure the effectiveness of 
such structures, facilities, or devices for such fish.’’ 

§ 812. Public-service licensee; regulations by 
State or by commission as to service, rates, 
charges, etc. 

As a condition of the license, every licensee 
under this chapter which is a public-service cor-
poration, or a person, association, or corpora-
tion owning or operating any project and devel-
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vertisement for proposals: Provided further, That 
nothing contained in this chapter or any other 
Act shall prevent the Federal Power Commis-
sion from placing orders with other departments 
or establishments for engraving, lithographing, 
and photolithographing, in accordance with the 
provisions of sections 1535 and 1536 of title 31, 
providing for interdepartmental work. 

(June 10, 1920, ch. 285, pt. III, § 312, as added Aug. 
26, 1935, ch. 687, title II, § 213, 49 Stat. 859.) 

CODIFICATION 

‘‘Sections 1535 and 1536 of title 31’’ substituted in text 
for ‘‘sections 601 and 602 of the Act of June 30, 1932 (47 
Stat. 417 [31 U.S.C. 686, 686b])’’ on authority of Pub. L. 
97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-
tion of which enacted Title 31, Money and Finance. 

§ 825l. Review of orders 

(a) Application for rehearing; time periods; modi-
fication of order 

Any person, electric utility, State, municipal-
ity, or State commission aggrieved by an order 
issued by the Commission in a proceeding under 
this chapter to which such person, electric util-
ity, State, municipality, or State commission is 
a party may apply for a rehearing within thirty 
days after the issuance of such order. The appli-
cation for rehearing shall set forth specifically 
the ground or grounds upon which such applica-
tion is based. Upon such application the Com-
mission shall have power to grant or deny re-
hearing or to abrogate or modify its order with-
out further hearing. Unless the Commission acts 
upon the application for rehearing within thirty 
days after it is filed, such application may be 
deemed to have been denied. No proceeding to 
review any order of the Commission shall be 
brought by any entity unless such entity shall 
have made application to the Commission for a 
rehearing thereon. Until the record in a proceed-
ing shall have been filed in a court of appeals, as 
provided in subsection (b) of this section, the 
Commission may at any time, upon reasonable 
notice and in such manner as it shall deem prop-
er, modify or set aside, in whole or in part, any 
finding or order made or issued by it under the 
provisions of this chapter. 

(b) Judicial review 

Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission 
in such proceeding may obtain a review of such 
order in the United States court of appeals for 
any circuit wherein the licensee or public utility 
to which the order relates is located or has its 
principal place of business, or in the United 
States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty 
days after the order of the Commission upon the 
application for rehearing, a written petition 
praying that the order of the Commission be 
modified or set aside in whole or in part. A copy 
of such petition shall forthwith be transmitted 
by the clerk of the court to any member of the 
Commission and thereupon the Commission 
shall file with the court the record upon which 
the order complained of was entered, as provided 
in section 2112 of title 28. Upon the filing of such 
petition such court shall have jurisdiction, 
which upon the filing of the record with it shall 

be exclusive, to affirm, modify, or set aside such 
order in whole or in part. No objection to the 
order of the Commission shall be considered by 
the court unless such objection shall have been 
urged before the Commission in the application 
for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commis-
sion as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall 
apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of 
the court that such additional evidence is mate-
rial and that there were reasonable grounds for 
failure to adduce such evidence in the proceed-
ings before the Commission, the court may 
order such additional evidence to be taken be-
fore the Commission and to be adduced upon the 
hearing in such manner and upon such terms 
and conditions as to the court may seem proper. 
The Commission may modify its findings as to 
the facts by reason of the additional evidence so 
taken, and it shall file with the court such 
modified or new findings which, if supported by 
substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or 
setting aside of the original order. The judgment 
and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order 
of the Commission, shall be final, subject to re-
view by the Supreme Court of the United States 
upon certiorari or certification as provided in 
section 1254 of title 28. 

(c) Stay of Commission’s order 

The filing of an application for rehearing 
under subsection (a) of this section shall not, 
unless specifically ordered by the Commission, 
operate as a stay of the Commission’s order. The 
commencement of proceedings under subsection 
(b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the 
Commission’s order. 

(June 10, 1920, ch. 285, pt. III, § 313, as added Aug. 
26, 1935, ch. 687, title II, § 213, 49 Stat. 860; amend-
ed June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 
24, 1949, ch. 139, § 127, 63 Stat. 107; Pub. L. 85–791, 
§ 16, Aug. 28, 1958, 72 Stat. 947; Pub. L. 109–58, 
title XII, § 1284(c), Aug. 8, 2005, 119 Stat. 980.) 

CODIFICATION 

In subsec. (b), ‘‘section 1254 of title 28’’ substituted 
for ‘‘sections 239 and 240 of the Judicial Code, as amend-
ed (U.S.C., title 28, secs. 346 and 347)’’ on authority of 
act June 25, 1948, ch. 646, 62 Stat. 869, the first section 
of which enacted Title 28, Judiciary and Judicial Proce-
dure. 

AMENDMENTS 

2005—Subsec. (a). Pub. L. 109–58 inserted ‘‘electric 
utility,’’ after ‘‘Any person,’’ and ‘‘to which such per-
son,’’ and substituted ‘‘brought by any entity unless 
such entity’’ for ‘‘brought by any person unless such 
person’’. 

1958—Subsec. (a). Pub. L. 85–791, § 16(a), inserted sen-
tence to provide that Commission may modify or set 
aside findings or orders until record has been filed in 
court of appeals. 

Subsec. (b). Pub. L. 85–791, § 16(b), in second sentence, 
substituted ‘‘transmitted by the clerk of the court to’’ 
for ‘‘served upon’’, substituted ‘‘file with the court’’ for 
‘‘certify and file with the court a transcript of’’, and in-
serted ‘‘as provided in section 2112 of title 28’’, and in 
third sentence, substituted ‘‘jurisdiction, which upon 
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Projects determines that an applica­
tion patently fails to substantially 
comply with the requirements of para­
graph (a), (b), and (c) of this section 
and of § 4.38 of this part or § 16.8 of this 
chapter, or is for a project that is pre­
cluded by law, the application will be 
rejected as patently deficient with the 
specification of the deficiencies that 
render the application patently defi­
cient. 

(ii) If, after 90 days of its filing date, 
the Director of the Office of Energy 
Projects determines that an applica­
tion patently fails to substantially 
comply with the requirements of para­
graphs (a), (b), and (c) of this section 
and of § 4.38 of this part or § 16.8 of this 
chapter, or is for a project that is pre­
cluded by law: 

(A) The application will be rejected 
by order of the Commission, if the 
Commission determines it is patently 
deficient; or 

(B) The application will be consid­
ered deficient under paragraph (e) (1) of 
this section, if the Commission deter­
mines it is not patently deficient. 

(iii) Any application that is rejected 
may be resubmitted if the deficiencies 
are corrected and if, in the case of a 
competing application, the resubmittal 
is timely. The date the rejected appli­
cation is resubmitted will be consid­
ered the new filing date for purposes of 
determining its timeliness under §4.36 
and the disposition of competing appli­
cations under §4.37. 

(f) Any application will be considered 
accepted for filing as of the application 
filing date if the Secretary receives all 
of the information and documents nec­
essary to conform to the requirements 
of paragraphs (a), (b) and (c) of this sec­
tion and of §4.38 within the time pre­
scribed by the Commission or its dele­
gate under paragraph (e) of this sec­
tion. 

(g) An applicant may be required to 
submit any additional information or 
documents that the Commission or its 
designee considers relevant for an in­
formed decision on the application. 
The information or documents must 
take the form, and must be submitted 
within the time, that the Commission 
or its designee prescribes. An applicant 
may also be required to provide within 
a specified time additional copies of 
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the complete application, or any of the 
additional information or documents 
that are filed, to the Commission or to 
any person, agency, or other entity 
that the Commission or its designee 
specifies. If an applicant fails to pro­
vide timely additional information, 
documents, or copies of submitted ma­
terials as required, the Commission or 
its designee may dismiss the applica­
tion, hold it in abeyance, or take other 
appropriate action under this chapter 
or the Federal Power Act. 

(h) A prospective applicant, prior to 
submitting its application for filing, 
may seek advice from the Commission 
staff regarding the sufficiency of the 
application. For this purpose, five cop­
ies of the draft application should be 
submitted to the Director of the Divi­
sion of Hydropower Licensing. An ap­
plicant or prospective applicant may 
confer with the Commission staff at 
any time regarding deficiencies or 
other matters related to its applica­
tion. All conferences are subject to the 
requirements of § 385.2201 of this chap­
ter governing ex parte communica­
tions. The opinions or advice of the 
staff will not bind the Commission or 
any person delegated authority to act 
on its behalf. 

(i) Intervention in any preliminary 
permit proceeding will not constitute 
intervention in any subsequent licens­
ing or exemption proceeding. 

(j) Any application, the effectiveness 
of which is conditioned upon the future 
occurrence of any event or cir­
cumstance, will be rejected. 

(k) Critical Energy Infrastructure In­
formation. (1) If this section requires an 
applicant to reveal Critical Energy In­
frastructure Information (CEIl), as de­
fined in §388.113(c) of this chapter, to 
any person, the applicant shall omit 
the CEIl from the information made 
available and insert the following in its 
place: 

(i) A statement that CEIl is being 
withheld; 

(ii) A brief description of the omitted 
information that does not reveal any 
CEIl; and 

(iii) This statement: "Procedures for 
obtaining access to Critical Energy In­
frastructure Information (CEIl) may be 
found at 18 CFR 388.113. Requests for 
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will accept an application for exemp­
tion of that project from licensing only 
if the exemption applicant is the li­
censee. 

(2) Pending license applications. If an 
accepted license application for a 
project was submitted by a permittee 
before the preliminary permit expired, 
the Commission will not accept an ap­
plication for exemption of that project 
from licensing submitted by a person 
other than the former permittee. 

(3) Submitted by qualified exemption ap­
plicant. If the first accepted license ap­
plication for a project was filed by a 
qualified exemption applicant, the ap­
plicant may request that its license ap­
plication be treated initially as an ap­
plication for exemption from licensing 
by so notifYing the Commission in 
writing and, unless only rights to use 
or occupy Federal lands would be nec­
essary to develop and operate the 
project, by submitting documentary 
evidence showing that the applicant 
holds the real property interests re­
quired under § 4.31. Such notice and 
documentation must be submitted not 
later than the last date for filing pro­
tests or motions to intervene pre­
scribed in the public notice issued for 
its license application under §4.32(d)(2). 

(e) Priority of exemption applicant's 
earlier permit or license application. Any 
accepted preliminary permit or license 
application submitted by a person who 
later applies for exemption of the 
project from licensing will retain its 
validity and priority under this sub­
part until the preliminary permit or li­
cense application is withdrawn or the 
project is exempted from licensing. 

[Order 413, 50 FR 11680, Mar. 25, 1985, as 
amended by Order 499, 53 FR 27002, July 18, 
1988; Order 2002, 68 FR 51116, Aug. 25, 2003; 
Order 699,72 FR 45324, Aug. 14, 2007] 

§ 4.34 Hearings on applications; con­
sultation on terms and conditions; 
motions to intervene; alternative 
procedures. 

(a) Trial-type hearing. The Commis­
sion may order a trial-type hearing on 
an application for a preliminary per­
mit, a license, or an exemption from li­
censing upon either its own motion or 
the motion of any interested party of 
record. Any trial-type hearing will be 
limited to the issues prescribed by 
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order of the Commission. In all other 
cases the hearings will be conducted by 
notice and comment procedures. 

(b) Notice and comment hearings. All 
comments (including mandatory and 
recommended terms and conditions or 
prescriptions) on an application for ex­
emption or license must be filed with 
the Commission no later than 60 days 
after issuance by the Commission of 
public notice declaring that the appli­
cation is ready for environmental anal­
ysis. All reply comments must be filed 
within 105 days of that notice. All com­
ments and reply comments and all 
other filings described in this section 
must be served on all persons listed in 
the service list prepared by the Com­
mission, in accordance with the re­
quirements of §385.2010 of this chapter. 
If a party or interceder (as defined in 
§ 385.2201 of this Chapter) submits any 
written material to the Commission re­
lating to the merits of an issue that 
may affect the responsibilities of a par­
ticular resource agency, the party or 
interceder must also serve a copy of 
the submission on this resource agen­
cy. The Commission may allow for 
longer comment or reply comment pe­
riods if appropriate. A commenter or 
reply commenter may obtain an exten­
sion of time from the Commission only 
upon a showing of good cause or ex­
traordinary circumstances in accord­
ance with §385.2008 of this chapter. 
Late-filed fish and wildlife rec­
ommendations will not be subject to 
the requirements of paragraphs (e), 
(f)(I)(ii), and (f)(3) of this section, and 
late-filed terms and conditions or pre­
scriptions will not be subject to the re­
quirements of paragraphs (f)(I)(iv), 
(f)(I)(v), and (f)(2) of this section. Late­
filed fish and wildlife recommenda­
tions, terms and conditions, or pre­
scriptions will be considered by the 
Commission under section 10(a) of the 
Federal Power Act if such consider­
ation would not delay or disrupt the 
proceeding. 

(1) Agencies responsible for mandatory 
terms and conditions and presentations. 
Any agency responsible for mandatory 
terms and conditions or prescriptions 
for licenses or exemptions, pursuant to 
sections 4(e), 18, and 30(c) of the Fed­
eral Power Act and section 405(d) of the 
Public Utility Regulatory Policies Act 
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of 1978, as amended, must provide these 
terms and conditions or prescriptions 
in its initial comments filed with the 
Commission pursuant to paragraph (b) 
of this section. In those comments, the 
agency must specifically identify and 
explain the mandatory terms and con­
ditions or prescriptions and their evi­
dentiary and legal basis. In the case of 
an application prepared other than pur­
suant to part 5 of this chapter, if ongo­
ing agency proceedings to determine 
the terms and conditions or prescrip­
tions are not completed by the date 
specified, the agency must submit to 
the Commission by the due date: 

(i) Preliminary terms and conditions 
or prescriptions and a schedule show­
ing the status of the agency pro­
ceedings and when the terms and con­
ditions or prescriptions are expected to 
become final; or 

(ii) A statement waiving the agency's 
right to file the terms and conditions 
or prescriptions or indicating the agen­
cy does not intend to file terms and 
conditions or prescriptions. 

(2) Fish and Wildlife agencies and In­
dian tribes. All fish and wildlife agen­
cies must set forth any recommended 
terms and conditions for the protec­
tion, mitigation of damages to, or en­
hancement of fish and wildlife, pursu­
ant to the Fish and Wildlife Coordina­
tion Act and section 10(j) of the Fed­
eral Power Act, in their initial com­
ments filed with the Commission by 
the date specified in paragraph (b) of 
this section. All Indian tribes must 
submit recommendations (including 
fish and wildlife recommendations) by 
the same date. In those comments, a 
fish and wildlife agency or Indian tribe 
must discuss its understanding of the 
resource issues presented by the pro­
posed facilities and the evidentiary 
basis for the recommended terms and 
conditions. 

(3) Other Government agencies and 
members of the public. Resource agen­
cies, other governmental units, and 
members of the public must file their 
recommendations in their initial com­
ments by the date specified in para­
graph (b) of this section. The com­
ments must clearly identify all rec­
ommendations and present their evi­
dentiary basis. 
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(4) Submittal of modified recommenda­
tions, terms and conditions or prescrip­
tions. (i) If the information and anal­
ysis (including reasonable alternatives) 
presented in a draft environmental doc­
ument, issued for comment by the 
Commission, indicate a need to modify 
the recommendations or terms and 
conditions or prescriptions previously 
submitted to the Commission pursuant 
to paragraphs (b)(l), (b)(2), or (b)(3) of 
this section, the agency, Indian tribe, 
or member of the public must file with 
the Commission any modified rec­
ommendations or terms and conditions 
or prescriptions on the proposed 
project (and reasonable alternatives) 
no later than the due date for com­
ments on the draft environmental im­
pact statement. Modified recommenda­
tions or terms and conditions or pre­
scriptions must be clearly distin­
guished from comments on the draft 
document. 

(ii) If an applicant files an amend­
ment to its application that would ma­
terially change the project's proposed 
plans of development, as provided in 
§ 4.35, an agency, Indian tribe or mem­
ber of the public may modify the rec­
ommendations or terms and conditions 
or prescriptions it previously sub­
mitted to the Commission pursuant to 
paragraphs (b)(l), (b)(2), or (b)(3) of this 
section no later than the due date spec­
ified by the Commission for comments 
on the amendment. 

(5)(i) With regard to certification re­
quirements for a license applicant 
under section 401(a)(1) of the Federal 
Water Pollution Control Act (Clean 
Water Act), an applicant shall file 
within 60 days from the date of 
issuance of the notice of ready for envi­
ronmental analysis: 

(A) A copy of the water quality cer­
tification; 

(B) A copy of the request for certifi­
cation, including proof of the date on 
which the certifying agency received 
the request; or 

(C) Evidence of waiver of water qual­
ity certification as described in para­
graph (b)(5)(ii) of this section. 

(ii) In the case of an application proc­
ess using the alternative procedures of 
paragraph 4.34(i), the filing require­
ment of paragraph (b)(5)(i) shall apply 

USCA Case #14-1271      Document #1575028            Filed: 09/25/2015      Page 41 of 51



Federal Energy Regulatory Commission 

upon issuance of notice the Commis­
sion has accepted the application as 
provided for in paragraph 4.32(d) of this 
part. 

(iii) A certifying agency is deemed to 
have waived the certification require­
ments of section 401(a)(1) of the Clean 
Water Act if the certifying agency has 
not denied or granted certification by 
one year after the date the certifying 
agency received a written request for 
certification. If a certifying agency de­
nies certification, the applicant must 
file a copy of the denial wi thin 30 days 
after the applicant received it. 

(c) Additional procedures. If necessary 
or appropriate the Commission may re­
quire additional procedures (e.g., a pre­
hearing conference, further notice and 
comment on specific issues or oral ar­
gument). A party may request addi­
tional procedures in a motion that 
clearly and specifically sets forth the 
procedures requested and the basis for 
the request. Replies to such requests 
may be filed within 15 days of the re­
quest. 

(d) Consultation procedures. Pursuant 
to the Federal Power Act and the Pub­
lic Utility Regulatory Policies Act of 
1978, as amended, the Commission will 
coordinate as appropriate with other 
government agencies responsible for 
mandatory terms and conditions for 
exemptions and licenses for hydro­
power projects. Pursuant to the Fed­
eral Power Act and the Fish and Wild­
life Coordination Act, the Commission 
will consult with fish and wildlife agen­
cies concerning the impact of a hydro­
power proposal on fish and wildlife and 
appropriate terms and conditions for li­
cense to adequately and equitably pro­
tect, mitigate damages to, and enhance 
fish and wildlife (including related 
spawning grounds and habitat). Pursu­
ant to the Federal Power Act and the 
Endangered Species Act, the Commis­
sion will consult with the U.S. Fish 
and Wildlife Service or the National 
Marine Fisheries Service, as appro­
priate, concerning the impact of a hy­
dropower proposal on endangered or 
threatened species and their critical 
habitat. 

(e) Consultation on recommended fish 
and wildlife conditions; Section 10m proc­
ess. (1) In connection with its environ­
mental review of an application for li-
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cense, the Commission will analyze all 
terms and conditions timely rec­
ommended by fish and wildlife agencies 
pursuant to the Fish and Wildlife Co­
ordination Act for the protection, miti­
gation of damages to, and enhancement 
of fish and wildlife (including related 
spawning grounds and habitat) affected 
by the development, operation, and 
management of the proposed project. 
Submission of such recommendations 
marks the beginning of the process 
under section 10(j) of the Federal 
Power Act. 

(2) The agency must specifically 
identify and explain the recommenda­
tions and the relevant resource goals 
and objectives and their evidentiary or 
legal basis. The Commission may seek 
clarification of any recommendation 
from the appropriate fish and wildlife 
agency. If the Commission's request for 
clarification is communicated in writ­
ing, copies of the request will be sent 
by the Commission to all parties, af­
fected resource agencies, and Indian 
tribes, which may file a response to the 
request for clarification within the 
time period specified by the Commis­
sion. If the Commission believes any 
fish and wildlife recommendation may 
be inconsistent with the Federal Power 
Act or other applicable law, the Com­
mission will make a preliminary deter­
mination of inconsistency in the draft 
environmental document or, if none, 
the environmental assessment. The 
preliminary determination, for any 
recommendations believed to be incon­
sistent, shall include an explanation 
why the Commission believes the rec­
ommendation is inconsistent with the 
Federal Power Act or other applicable 
law, including any supporting analysis 
and conclusions, and an explanation of 
how the measures recommended in the 
environmental document would ade­
quately and equitably protect, miti­
gate damages to, and enhance, fish and 
wildlife (including related spawning 
grounds and habitat) affected by the 
development, operation, and manage­
ment of the project. 

(3) Any party, affected resource agen­
cy, or Indian tribe may file comments 
in response to the preliminary deter­
mination of inconsistency, including 
any modified recommendations, within 
the time frame allotted for comments 
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(2) If any excluded evidence is in the 
form of an exhibit or is a public docu­
ment, a copy of such exhibit will con­
stitute the offer of proof or the public 
document will be specified for identi­
fication. 

Subpart F-Conferences, 
Settlements, and Stipulations 

§ 385.601 Conferences (Rule 601). 
(a) Convening. The Commission or 

other decisional authority, upon mo­
tion or otherwise, may convene a con­
ference of the participants in a pro­
ceeding at any time for any purpose re­
lated to the conduct or disposition of 
the proceeding, including submission 
and consideration of offers of settle­
ment or the use of alternative dispute 
resolution procedures. 

(b) General requirements. (1) The par­
ticipants in a proceeding must be given 
due notice of the time and place of a 
conference under paragraph (a) of this 
section and of the matters to be ad­
dressed at the conference. Participants 
attending the conference must be pre­
pared to discuss the matters to be ad­
dressed at the conference, unless there 
is good cause for a failure to be pre­
pared. 

(2) Any person appearing at the con­
ference in a representative capacity 
must be authorized to act on behalf of 
that person's principal with respect to 
matters to be addressed at the con­
ference. 

(3) If any party fails to attend the 
conference such failure will constitute 
a waiver of all objections to any order 
or ruling arising out of, or any agree­
ment reached at, the conference. 

(c) Powers of decisional authority at 
conference. (1) The decisional authority, 
before which the conference is held or 
to which the conference reports, may 
dispose, during a conference, of any 
procedural matter on which the 
decisional authority is authorized to 
rule and which may appropriately and 
usefully be disposed of at that time. 

(2) If, in a proceeding set for hearing 
under subpart E, the presiding officer 
determines that the proceeding would 
be substantially expedited by distribu­
tion of proposed exhibits, including 
written prepared testimony and other 
documents, reasonably in advance of 

§385.602 

the hearing session, the presiding offi­
cer may, with due regard for the con­
venience of the participants, direct ad­
vance distribution of the exhibits by a 
prescribed date. The presiding officer 
may also direct the preparation and 
distribution of any briefs and other 
documents which the presiding officer 
determines will substantially expedite 
the proceeding. 
[Order 225, 47 FR 19022, May 3. 1982. as 
amended by Order 578. 60 FR 19505, Apr. 19. 
1995] 

§ 385.602 Submission of settlement of· 
fers (Rule 602). 

(a) Applicability. This section applies 
to written offers of settlement filed in 
any proceeding pending before the 
Commission or set for hearing under 
subpart E. For purposes of this section, 
the term "offer of settlement" includes 
any written proposal to modify an offer 
of settlement. 

(b) Submission of offer. (1) Any partici­
pant in a proceeding may submit an 
offer of settlement at any time. 

(2) An offer of settlement must be 
filed with the Secretary. The Secretary 
will transmit the offer to: 

(i) The presiding officer, if the offer 
is filed after a hearing has been ordered 
under subpart E of this part and before 
the presiding officer certifies the 
record to the Commission; or 

(11) The Commission. 
(3) If an offer of settlement pertains 

to multiple proceedings that are in 
part pending before the Commission 
and in part set for hearing, any partici­
pant may by motion request the Com­
mission to consolidate the multiple 
proceedings and to provide any other 
appropriate procedural relief for pur­
poses of disposition of the settlement. 

(c) Contents of offer. (1) An offer of 
settlement must include: 

(i) The settlement offer; 
(ii) A separate explanatory state­

ment; 
(iii) Copies of, or references to, any 

document. testimony, or exhibit, in­
cluding record citations if there is a 
record, and any other matters that the 
offerer considers relevant to the offer 
of settlement; and 

(2) If an offer of settlement pertains 
to a tariff or rate filing, the offer must 
incl ude any proposed change in a form 
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suitable for inclusion in the filed rate 
schedules or tariffs. and a number of 
copies sufficient to satisfy the filing 
requirements applicable to tariff or 
rate filings of the type at issue in the 
proceeding. 

(d) Service. (1) A participant offering 
settlement under this section must 
serve a copy of the offer of settlement: 

(1) On every participant in accord­
ance with Rule 2010; 

(ii) On any person required by the 
Commission's rules to be served with 
the pleading or tariff or rate schedule 
filing, with respect to which the pro­
ceeding was initiated. 

(2). The participant serving the offer 
of settlement must notify any person 
or participant served under paragraph 
(d)(1) of this section of the date on 
which comments on the settlement are 
due under paragraph (f) of this section. 

(e) Use of non-approved offers of settle­
ment as evidence. (1) An offer of settle­
ment that is not approved by the Com­
mission, and any comment on that 
offer, is not admissible in evidence 
against any participant who objects to 
its admission. 

(2) Any discussion of the parties with 
respect to an offer of settlement that is 
not approved by the Commission is not 
subject to discovery or admissible in 
evidence. 

(f) Comments. (1) A comment on an 
offer of settlement must be filed with 
the Secretary who will transmit the 
comment to the Commission, if the 
offer of settlement was transmitted to 
the Commission, or to the presiding of­
ficer in any other case. 

(2) A comment on an offer of settle­
ment may be filed not later than 20 
days after the filing of the offer of set­
tlement and reply comments may be 
filed not later than 30 days after the 
filing of the offer, unless otherwise pro­
vided by the Commission or the pre­
siding officer. 

(3) Any failure to file a comment con­
stitutes a waiver of all objections to 
the offer of settlement. 

(4) Any comment that contests an 
offer of settlement by alleging a dis­
pute as to a genuine issue of material 
fact must include an affidavit detailing 
any genuine issue of material fact by 
specific reference to documents, testi­
mony, or other items included in the 

18 CFR Ch. I (4-1-15 Edition) 

offer of settlement, or items not in­
cluded in the settlement, that are rel­
evant to support the claim. Reply com­
ments may include responding affida­
vits. 

(g) Uncontested offers of settlement. (1) 
If comments on an offer are trans­
mitted to the presiding officer and the 
presiding officer finds that the offer is 
not contested by any participant, the 
presiding officer will certify to the 
Commission the offer of settlement, a 
statement that the offer of settlement 
is uncontested, and any hearing record 
or pleadings which relate to the offer of 
settlement. 

(2) If comments on an offer of settle­
ment are transmitted to the Commis­
sion, the Commission will determine 
whether the offer is uncontested. 

(3) An uncontested offer of settle­
ment may be approved by the Commis­
sion upon a finding that the settlement 
appears to be fair and reasonable and 
in the public interest. 

(h) Contested offers of settlement. (1)(i) 
If the Commission determines that any 
offer of settlement is contested in 
whole or in part, by any party, the 
Commission may decide the merits of 
the contested settlement issues, if the 
record contains substantial evidence 
upon which to base a reasoned decision 
or the Commission determines there is 
no genuine issue of material fact. 

(ii) If the Commission finds that the 
record lacks substantial evidence or 
that the contesting parties or con­
tested issues can not be severed from 
the offer of settlement, the Commis­
sion will: 

(A) Establish procedures for the pur­
pose of receiving additional evidence 
before a presiding officer upon which a 
decision on the contested issues may 
reasonably be based; or 

(B) Take other action which the 
Commission determines to be appro­
priate. 

(iii) If contesting parties or contested 
issues are severable, the contesting 
parties or uncontested portions may be 
severed. The uncontested portions will 
be decided in accordance with para­
graph (g) of this section. 

(2)(1) If any comment on an offer of 
settlement is transmitted to the pre­
siding officer and the presiding officer 
determines that the offer is contested, 
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whole or in part, by any participant, 
the presiding officer may certify all or 
part of the offer to the Commission. If 
any offer or part of an offer is con­
tested by a party, the offer may be cer­
tified to the Commission only if para­
graph (h)(2)(ii) or (iii) of this section 
applies. 

(ii) Any offer of settlement or part of 
any offer may be certified to the Com­
mission if the presiding officer deter­
mines that there is no genuine issue of 
material fact. Any certification by the 
presiding officer must contain the de­
termination that there is no genuine 
issue of material fact and any hearing 
record or pleadings which relate to the 
offer or part of the offer being cer­
tified. 

(iii) Any offer of settlement or part 
of any offer may be certified to the 
Commission, if: 

(A) The parties concur on a motion 
for omission of the initial decision as 
provided in Rule 710, or, if all parties 
do not concur in the motion, the pre­
siding officer determines that omission 
of the initial decision is appropriate 
under Rule 710(d), and 

(B) The presiding officer determines 
that the record contains substantial 
evidence from which the Commission 
may reach a reasoned decision on the 
merits of the contested issues. 

(iv) If any contesting parties or con­
tested issues are severable, the 
uncontested portions of the settlement 
may be certified immediately by the 
presiding officer to the Commission for 
decision, as provided in paragraph (g) 
of this section. 

(i) Reservation of rights. Any proce­
dural right that a participant has in 
the absence of an offer of settlement is 
not affected by Commission dis­
approval, or approval subject to condi­
tion, of the uncontested portion of the 
offer of settlement. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 541, 57 FR 21734, May 22, 
1992; Order 578, 60 FR 19505, Apr. 19, 1995] 

§ 385.603 Settlement of negotiations 
before a settlement judge (Rule 
603). 

(a) Applicability. This section applies 
to any proceeding set for hearing under 
subpart E of this part and to any other 
proceeding in which the Commission 

§385.603 

has ordered the appointment of a set­
tlement judge. 

(b) Definition. For purposes of this 
section, settlement judge means the ad­
ministrative law judge appointed by 
the Chief Administrative Law Judge to 
conduct settlement negotiations under 
this section. 

(c) Requests for appointment of settle­
ment judges. (1) Any participant may 
file a motion requesting the appoint­
ment of a settlement judge with the 
presiding officer, or, if there is no pre­
siding officer for the proceeding, with 
the Commission. 

(2) A presiding officer may request 
the Chief Administrative Law Judge to 
appoint a settlement judge. 

(3) A motion under paragraph (c)(l) of 
this section may be acted upon at any 
time, and the time limitations on an­
swers in Rule 213(d) do not apply. 

(4) Any answer or objection filed 
after a motion has been acted upon will 
not be considered. 

(d) Commission order directing appoint­
ment of settlement judge. The Commis­
sion may, on motion or otherwise, 
order the Chief Administrative Law 
Judge to appoint a settlement judge. 

(e) Appointment of settlement judge by 
Chief Administrative Law Judge. The 
Chief Administrative Law Judge may 
appoint a settlement judge for any pro­
ceeding, if requested by the presiding 
officer under paragraph (c)(2) of this 
section or if the presiding officer con­
curs in a motion made under paragraph 
(c)(1) of this section. 

(f) Order appointing settlement judge. 
The Chief Administrative Law Judge 
will appoint a settlement judge by an 
order, which specifies whether, and to 
what extent, the proceeding is sus­
pended pending termination of settle­
ment negotiations conducted in ac­
cordance with this section. The order 
may confine the scope of any settle­
ment negotiations to specified issues. 

(g) Powers and duties of settlement 
judge. (1) A settlement judge will con­
vene and preside over conferences and 
settlement negotiations between the 
participants and assess the 
practicalities of a potential settle­
ment. 

(2)(1) A settlement judge will report 
to the Chief Administrative Law Judge 
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or the Commission, as appropriate, de­
scribing the status of the settlement 
negotiations and evaluating settlement 
prospects. 

(ii) In any such report, the settle­
ment judge may recommend the termi­
nation or continuation of settlement 
negotiations conducted under this sec­
tion. 

(iii) The first report by the settle­
ment judge will be made not later than 
30 days after the appointment of the 
settlement judge. The Commission or 
the Chief Administrative Law Judge 
may order additional reports at any 
time. 

(h) Termination of settlement negotia­
tions before a settlement judge. Unless an 
order of the Commission directing the 
appointment of a settlement judge pro­
vides otherwise, settlement negotia­
tions conducted under this section will 
terminate upon the order of the Chief 
Administrative Law Judge issued after 
consultation with the settlement 
judge. 

(i) Non-reviewability. Any decision 
concerning the appointment of a settle­
ment judge or the termination of any 
settlement negotiations is not subject 
to review by, appeal to, or rehearing by 
the presiding officer, Chief Administra­
tive Law Judge, or the Commission. 

(j) Multiple settlement negotiations. If 
settlement negotiations are termi­
nated under paragraph (h) of this sec­
tion, the Chief Administrative Law 
Judge may subsequently appoint a set­
tlement judge in the same proceeding 
to conduct settlement negotiations in 
accordance with this section. 

§ 385.604 Alternative means of dispute 
resolution (Rule 604). 

(a) Applicability. (1) Participants may, 
subject to the limitations of paragraph 
(a)(2) of this section, use alternative 
means of dispute resolution to resolve 
all or part of any pending matter if the 
participants agree. The alternative 
means of dispute resolution authorized 
under subpart F of this part will be vol­
untary procedures that supplement 
rather than limit other available dis­
pute resolution techniques. 

(2) Except as provided in paragraph 
(a)(3) of this section, the decisional au­
thority will not consent to use of an al-

18 CFR Ch. I (4-1-15 Edition) 

ternative dispute resolution proceeding 
if: 

(i) A definitive or authoritative reso­
lution of the matter is required for 
precedential value; 

(i1) The matter involves or may bear 
upon Significant questions of policy 
that require additional procedures be­
fore a final resolution may be made, 
and the proceeding would not likely 
serve to develop a recommended policy; 

(iii) Maintaining established policies 
is of special importance; 

(iv) The matter significantly affects 
persons or organizations who are not 
parties to the proceeding; 

(v) A full public record of the pro­
ceeding is important, and a dispute res­
olution proceeding cannot provide a 
record; or 

(vi) The Commission must maintain 
continuing jurisdiction over the matter 
with authority to alter the disposition 
of the matter in the light of changed 
circumstances, and a dispute resolu­
tion proceeding would interfere with 
the Commission's fulfilling that re­
quirement. 

(3) If one or more of the factors out­
lined in paragraph (a)(2) of this section 
is present, alternative dispute resolu­
tion may nevertheless be used if the al­
ternative dispute resolution proceeding 
can be structured to avoid the identi­
fied factor or if other concerns Signifi­
cantly outweigh the identified factor. 

(4) A determination to use or not to 
use a dispute resolution proceeding 
under subpart F of this part is not sub­
ject to judicial review. 

(5) Settlement agreements reached 
through the use of alternative dispute 
resolution pursuant to subpart F of 
this part will be subject to the provi­
sions of Rule 602, unless the decisional 
authority, upon motion or otherwise, 
orders a different procedure. 

(b) Definitions. For the purposes of 
subpart F of this part: 

(1) Alternative means of dispute resolu­
tion means any procedure that is used, 
in lieu of an adjudication, to resolve 
issues in controversy, including but 
not limited to, settlement negotia­
tions, conciliation, facilitation, medi­
ation, factfinding, mini trials, and arbi­
tration, or any combination thereof; 
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(2) Award means any decision by an 
arbitrator resolving the issues in con­
troversy; 

(3) Dispute resolution communication 
means any oral or written communica­
tion prepared for the purposes of a dis­
pute resolution proceeding, including 
any memoranda, notes or work product 
of the neutral, parties or non-party 
participant. A written agreement to 
enter into a dispute resolution pro­
ceeding, or a final written agreement 
or arbitral award reached as a result of 
a dispute resolution proceeding, is not 
a dispute resolution communication; 

(4) Dispute resolution proceeding means 
any alternative means of dispute reso­
lution that is used to resolve an issue 
in controversy in which a neutral may 
be appointed and specified parties par­
ticipate; 

(5) In confidence means information is 
provided: 

(i) With the expressed intent of the 
source that it not be disclosed, or 

(ii) Under circumstances that create 
a reasonable expectation on behalf of 
the source that the information will 
not be disclosed; 

(6) Issue in controversy means an issue 
which is or is anticipated to be mate­
rial to a decision in a proceeding before 
the Commission and which is the sub­
ject of disagreement between partici­
pants who would be substantially af­
fected by the decision or between the 
Commission and any such participants; 

(7) Neutral means an individual who, 
with respect to an issue in controversy, 
functions specifically to aid the parties 
in resolving the controversy; 

(8) Participants in a dispute resolution 
proceeding that is used to resolve an 
issue in controversy in a proceeding in­
volving an application for a license or 
exemption to construct, operate, and 
maintain a hydroelectric project pur­
suant to the Federal Power Act or the 
Public Utility Regulatory Policies Act 
shall include such state and federal 
agencies and Indian tribes as have stat­
utory roles or a direct interest in such 
hydroelectric proceedings. 

(c) Neutrals. (1) A neutral may be a 
permanent or temporary officer or em­
ployee of the Federal Government (in­
cluding an administrative law judge), 
or any other individual who is accept­
able to the participants to a dispute 

§385.604 

resolution proceeding. A neutral must 
have no official, financial, or personal 
conflict of interest with respect to the 
issues in controversy, except that a 
neutral who is not a government em­
ployee may serve if the interest is fully 
disclosed in writing to all participants 
and all participants agree. 

(2) A neutral serves at the will of the 
participants, unless otherwise pro­
vided. 

(3) Neutrals may be selected from 
among the Commission's administra­
tive law judges or other employees, 
from rosters kept by the Federal Medi­
ation and Conciliation Service, the Ad­
ministrative Conference of the United 
States, the American Arbitration Asso­
ciation, or from any other source. 

(d) Submission of proposal to use alter­
native means of dispute resolution. (1) 
The participants may at any time sub­
mit a written proposal to use alter­
native means of dispute resolution to 
resolve all or part of any matter in 
controversy or anticipated to be in 
controversy before the Commission. 

(2) For matters set for hearing under 
subpart E of this part, a proposal to use 
alternative means of dispute resolution 
must be filed with the presiding admin­
istrative law judge. 

(3) For all other matters, a proposal 
to use alternative means of dispute res­
olution may be filed with the Secretary 
for consideration by the appropriate 
decisional authority. 

(4) The appropriate decisional au­
thority will issue an order, approving 
or denying, under the guidelines in 
Rule 604(a) (2) and (3), a proposal to use 
alternative means of dispute resolu­
tion. Denial of a proposal to use alter­
native dispute resolution will be in the 
form of an order and will identify the 
specific reasons for the denial. A pro­
posal to use alternative dispute resolu­
tion is deemed approved unless an 
order denying approval is issued within 
30 days after the proposal is filed. 

(5) Any request to modify a pre­
viously-approved ADR proposal must 
follow the same procedure used for the 
initial approval. 

(e) Contents of proposal. A proposal to 
use alternative means of dispute reso­
lution must be in writing and include: 
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(1) A general identification of the 
issues in controversy intended to be re­
solved by the proposed alternative dis­
pute resolution method, 

(2) A description of the alternative 
dispute resolution methodes) to be 
used, 

(3) The signatures of all participants 
or evidence otherwise indicating the 
consent of all participants; and 

(4) A certificate of service pursuant 
to Rule 2010(h). 

(f) Monitoring the alternative dispute 
resolution proceeding. The decisional au­
thority may order reports on the status 
of the alternative dispute resolution 
proceeding at any time. 

[Order 578, 60 FR 19506, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999] 

§ 385.605 Arbitration (Rule 605). 

(a) Authorization of arbitration. (1) The 
participants may at any time submit a 
written proposal to use binding arbi­
tration under the provisions of Rule 605 
to resolve all or part of any matter in 
controversy, or anticipated to be in 
controversy, before the Commission. 

(2) The proposal must be submitted 
as provided in Rule 604(d). 

(3) The proposal must be in writing 
and contain the information required 
in Rule 604(e). 

(4) An arbitration proceeding under 
this rule may be monitored as provided 
in Rule 604(f). 

(5) No person may be required to con­
sent to arbitration as a condition of en­
tering into a contract or obtaining a 
benefit. All interested parties must ex­
pressly consent before arbitration may 
be used. 

(b) Arbitrators. (1) The participants to 
an arbitration proceeding are entitled 
to select the arbitrator. 

(2) The arbitrator must be a neutral 
who meets the criteria of a neutral 
under Rule 604(c). 

(c) Authority of arbitrator. An arbi­
trator to whom a dispute is referred 
under this section may: 

(1) Regulate the course of and con­
duct arbitral hearings; 

(2) Administer oaths and affirma­
tions; 

(3) Compel the attendance of wit­
nesses and the production of evidence 

18 CFR Ch. I (4-1-15 Edition) 

to the extent the Commission is au­
thorized by law to do so; and 

(4) Make awards. 
(d) Arbitration proceedings. (1) The ar­

bitrator will set a time and place for 
the hearing on the dispute and must 
notify the participants not less than 5 
days before the hearing. 

(2) Any participant wishing that 
there be a record of the hearing must: 

(i) Prepare the record; 
(ii) Notify the other participants and 

the arbitrator of the preparation of the 
record; 

(iii) Furnish copies to all identified 
participants and the arbitrator; and 

(iv) Pay all costs for the record, un­
less the participants agree otherwise or 
the arbitrator determines that the 
costs should be apportioned. 

(3)(i) Participants to the arbitration 
are entitled to be heard, to present evi­
dence material to the controversy, and 
to cross-examine witnesses appearing 
at the hearing to the same extent as in 
a proceeding under Subpart E of this 
part; 

(ii) The arbitrator may, with the con­
sent of the participants, conduct all or 
part of the hearing by telephone, tele­
vision, computer, or other electronic 
means, if each participant has an op­
portunity to participate. 

(iii) The hearing must be conducted 
expeditiously and in an informal man­
ner. 

(iv) The arbitrator may receive any 
oral or documentary evidence, except 
that irrelevant, immaterial, unduly 
repetitious, or privileged evidence may 
be excluded by the arbitrator. 

(v) The arbitrator will interpret and 
apply relevant statutory and regu­
latory requirements, legal precedents, 
and policy directives. 

(4) No interested person will make or 
knowingly cause to be made to the ar­
bitrator an unauthorized ex parte com­
munication relevant to the merits of 
the proceeding, unless the participants 
agree otherwise. If a communication is 
made in violation of this prohibition, 
the arbitrator will ensure that a 
memorandum of the communication is 
prepared and made a part of the record, 
and that an opportunity for rebuttal is 
allowed. Upon receipt of such commu­
nication, the arbitrator may require 
the offending partiCipant to show cause 
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with an accompanying certification, 
the licensing or permitting agency 
shall forward two copies of the applica-
tion and certification to the Regional 
Administrator. 

(c) Only those portions of the appli-
cation which relate to water quality 
considerations shall be forwarded to 
the Regional Administrator. 

§ 121.12 Supplemental information. 
If the documents forwarded to the 

Regional Administrator by the licens-
ing or permitting agency pursuant to 
§ 121.11 do not contain sufficient infor-
mation for the Regional Administrator 
to make the determination provided 
for in § 121.13, the Regional Adminis-
trator may request, and the licensing 
or permitting agency shall obtain from 
the applicant and forward to the Re-
gional Administrator, any supple-
mental information as may be required 
to make such determination. 

§ 121.13 Review by Regional Adminis-
trator and notification. 

The Regional Administrator shall re-
view the application, certification, and 
any supplemental information provided 
in accordance with §§ 121.11 and 121.12 
and if the Regional Administrator de-
termines there is reason to believe that 
a discharge may affect the quality of 
the waters of any State or States other 
than the State in which the discharge 
originates, the Regional Administrator 
shall, no later than 30 days of the date 
of receipt of the application and cer-
tification from the licensing or permit-
ting agency as provided in § 121.11, so 
notify each affected State, the licens-
ing or permitting agency, and the ap-
plicant. 

§ 121.14 Forwarding to affected State. 
The Regional Administrator shall 

forward to each affected State a copy 
of the material provided in accordance 
with § 121.11. 

§ 121.15 Hearings on objection of af-
fected State. 

When a licensing or permitting agen-
cy holds a public hearing on the objec-
tion of an affected State, notice of such 
objection, including the grounds for 
such objection, shall be forwarded to 
the Regional Administrator by the li-

censing or permitting agency no later 
than 30 days prior to such hearing. The 
Regional Administrator shall at such 
hearing submit his evaluation with re-
spect to such objection and his rec-
ommendations as to whether and under 
what conditions the license or permit 
should be issued. 

§ 121.16 Waiver. 
The certification requirement with 

respect to an application for a license 
or permit shall be waived upon: 

(a) Written notification from the 
State or interstate agency concerned 
that it expressly waives its authority 
to act on a request for certification; or 

(b) Written notification from the li-
censing or permitting agency to the 
Regional Administrator of the failure 
of the State or interstate agency con-
cerned to act on such request for cer-
tification within a reasonable period of 
time after receipt of such request, as 
determined by the licensing or permit-
ting agency (which period shall gen-
erally be considered to be 6 months, 
but in any event shall not exceed 1 
year). 
In the event of a waiver hereunder, the 
Regional Administrator shall consider 
such waiver as a substitute for a cer-
tification, and as appropriate, shall 
conduct the review, provide the no-
tices, and perform the other functions 
identified in §§ 121.13, 121.14, and 121.15. 
The notices required by § 121.13 shall be 
provided not later than 30 days after 
the date of receipt by the Regional Ad-
ministrator of either notification re-
ferred to herein. 

Subpart C—Certification by the 
Administrator 

§ 121.21 When Administrator certifies. 
Certification by the Administrator 

that the discharge resulting from an 
activity requiring a license or permit 
will not violate applicable water qual-
ity standards will be required where: 

(a) Standards have been promulgated, 
in whole or in part, by the Adminis-
trator pursuant to section 10(c)(2) of 
the Act: Provided, however, That the 
Administrator will certify compliance 
only with respect to those water qual-
ity standards promulgated by him; or 
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