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only those on the roll. Although the State may have anticipated that those on the

roll would have the most relevant characteristics for initially beginning the

reorganization process, it is entirely up to Native Hawaiian individuals or groups

(such as Na’i Aupuni) to independently utilize the roll, or not (by, e.g., including

those not on it), in any ensuing election. State Defendants and OHA have no

authority to establish election voting or candidate eligibility criteria, and did

not do so; N&i Aupuni decided them solely on its own. Namuo Decl. ¶22; ~

also Na’i Aupuni Opp. at 11.

It is true that the compilation of the roll was anticipated to “facilitate the

process” of Native Hawaiians organizing themselves. HRS §1OH-5. It was a

“basis” -- in other words, a proposed first step -- in the process leading to Native

Hawaiians organizing. HRS §1 OH-4(b). However, other than compiling the roll,

NHRC has no further responsibility. HRS §~lOH-3(a), 1OH-4. The mere

expectation that information compiled by the government eventually be used is not

enough to violate constitutional principles. Racial census data is intended to be

used (otherwise, why collect it?), but that does not make it unlawful without the

government taking additional “positive steps.”

Language in Act 195 saying the roll was intended to “facilitate the process”

and serve as a “basis” for qualified Native Hawaiians organizing is entirely

precatory and aspirational. See Orkin v. Taylor, 487 F.3d 734, 739 (9th Cir. 2007)

3
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