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JURISDICTIONAL STATEMENT

Plaintiff-Appellant Mackinac Tribe (the “Mackinac Group”)
invoked the district court’s jurisdiction under 28 U.S.C. §§ 1331, 1361,
and 1362. (JA 6.) On March 31, 2015, the district court granted
summary judgment to Defendant-Appellee, the U.S. Secretary of the
Interior. (JA 4.) The Mackinac Group timely filed a notice of appeal on
April 27, 2015. (JA 4.) This Court has appellate jurisdiction under 28
U.S.C. § 1291.

STATEMENT OF THE ISSUE

Under authority delegated by Congress, the U.S. Department of
the Interior administers a process for an Indian group to be added to
the list of federally recognized Indian tribes and thus enjoy the benefits
of a government-to-government relationship with the United States.
The Mackinac Group is not on the list. Instead of following Interior’s
process, the Mackinac Group sought a judicial declaration that it
qualifies as a federally recognized Indian tribe. Did the Mackinac Group

fail to exhaust its administrative remedies?

INTRODUCTION

This Court has previously addressed federal “recognition” of

Indian tribes. See, e.g., Muwekma Ohlone Tribe v. Salazar, 708 F.3d 209
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(D.C. Cir. 2013); James v. U.S. Dep’t of Health & Human Servs., 824
F.2d 1132 (D.C. Cir. 1987). As explained in those cases, the U.S.
Department of the Interior has, since 1978, administered a process for
recognizing Indian groups as Indian tribes, also known as
“acknowledgment.”

Experts in anthropology, genealogy, and history in Interior’s
Office of Federal Acknowledgment evaluate acknowledgment petitions.!
A positive acknowledgment determination results in inclusion on the
list of federally recognized Indian tribes, which Interior regularly
publishes. 25 C.F.R. § 83.5(a) (2014).2 Indian tribes appearing on that
list are eligible for certain programs and services from the federal

government. 25 U.S.C. § 479a-1. Final acknowledgment determinations

1 See The Office of Federal Acknowledgment, Brief Overview (Nov. 12,
2013), http://www.bia.gov/cs/groups/xofa/documents/text/idc1-
024417.pdf (last visited Oct. 30, 2015).

2 The acknowledgment regulations were originally codified in 1978 at 25
C.F.R. Part 54. See 43 Fed. Reg. 39,361 (Sept. 5, 1978). In 1982, the
regulations were moved to Part 83. 47 Fed. Reg. 13,327 (Mar. 30, 1982).
Interior amended Part 83 in 1994. 59 Fed. Reg. 9280 (Feb. 25, 1994).
James addressed the original regulations. Muwekma Ohlone addressed
the 1994 regulations. Interior again amended Part 83 while this case
was pending. 80 Fed. Reg. 37,862 (July 1, 2015). The changes made by
the 2015 amendments are not relevant to this case. This brief refers to
the regulations as they existed when the Mackinac Group filed suit in
2014.
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are subject to arbitrary-and-capricious review under the Administrative
Procedure Act (“APA”). See, e.g., Muwekma Ohlone, 708 F.3d at 218-23.
The Mackinac Group has never filed an acknowledgment petition
with Interior and does not appear on the list of federally recognized
Indian tribes. See 79 Fed. Reg. 4748 (Jan. 29, 2014).3 The Mackinac
Group instead asked Interior to conduct a process available to federally
recognized Indian tribes: an election to ratify a tribal constitution under
the Indian Reorganization Act (“IRA”). See 25 U.S.C. § 476. The
Mackinac Group then filed suit seeking a judicial declaration that it
previously had been recognized in an 1855 treaty and presently
qualifies as a federally recognized Indian tribe entitled to a
government-to-government relationship with the United States. The
district court correctly held that the Mackinac Group could not bypass
the administrative process specifically designed to evaluate such claims.
See 25 C.F.R. § 83.8 (2014). This Court should affirm the district court’s

judgment in favor of Interior.

3 The Mackinac Group also does not appear on the new list that Interior
1ssued while this case was pending. 80 Fed. Reg. 1942 (Jan. 14, 2015).
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STATEMENT OF THE CASE

Federal Recognition of Indian Tribes. Indian tribes are
“distinct, independent political communities, retaining their original
natural rights.” Worcester v. Georgia, 31 U.S. 515, 559 (1832). Over
time, some Indian tribes ceased to exist, “whether through conquest, or
voluntary absorption into a larger entity, or fission, or dissolution, or
movement of population.” Muwekma Ohlone, 708 F.3d at 219 (quoting
Miami Nation of Indians of Ind., Inc. v. U.S. Dep’t of the Interior, 255
F.3d 342, 346 (7th Cir. 2001)). The federal government maintains a
government-to-government relationship with Indian tribes that it
recognizes as retaining their inherent sovereignty.

Recognition is a “formal political act confirming the tribe’s
existence as a distinct political society, and institutionalizing the
government-to-government relationship between the tribe and the
federal government.” Cal. Valley Miwok Tribe v. United States, 515 F.3d
1262, 1263 (D.C. Cir. 2008) (quoting Cohen’s Handbook of Federal
Indian Law § 3.02(3), at 138 (2005 ed.)). “Federal recognition is a
prerequisite to the receipt of various services and benefits available

only to Indian tribes.” Muwekma Ohlone, 708 F.3d at 211 (citing 25
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C.F.R. § 83.2). Historically, the federal government recognized Indian
tribes by treaty and, after 1871, “through executive orders and
legislation.” Id. at 211.

With the passage of the IRA in 1934 (discussed below),
administrative recognition proceedings became necessary because the
benefits created by the IRA were made available “to descendants of
‘recognized’ Indian tribes.” Id. (quoting Golden Hill Paugussett Tribe of
Indians v. Weicker, 39 F.3d 51, 57 (2d Cir. 1994)). “From 1934 to 1978,
Interior made recognition determinations on an ad hoc basis.” Id. In
1978, “pursuant to broad authority delegated by the Congress,” Interior
promulgated regulations establishing uniform procedures for
recognizing Indian groups as Indian tribes, which became known as the
“Part 83 process.” Id. at 211 & n.1; 43 Fed. Reg. 39,361 (Sept. 5, 1978).

Part 83 applies to “American Indian groups indigenous to the
continental United States which are not currently acknowledged as
Indian tribes by the Department.” 25 C.F.R. § 83.3(a) (2014).4 An Indian

group must submit a documented petition explaining how it meets the

4 All pertinent statutory and regulatory provisions are included in the
addendum to the Mackinac Group’s opening brief or the attached
addendum to this brief.
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seven criteria for federal acknowledgment. Id. §§ 83.6(c); 83.7. Among
other criteria, the petitioner must show that it “has been identified as
an American Indian entity on a substantially continuous basis since
1900”; that it “comprises a distinct community and has existed as a
community from historical times until the present”; that it has
“maintained political influence or authority over its members as an
autonomous entity from historical times until the present”’; and that its
“membership consists of individuals who descend from a historical
Indian tribe.” Id. § 83.7(a)—(c), (e).

Part 83 applies not only to groups seeking recognition in the first
instance, but also to currently unrecognized groups that have been
recognized as Indian tribes in the past, such as through treaties or
executive orders. Id. § 83.8; see also Muwekma Ohlone, 708 F.3d at 218
(“[T]he Part 83 process applies to a petition of a previously recognized
tribe that seeks current recognition on that basis.”). Previous federal
recognition does not automatically entitle an Indian group to current
recognition. Rather, if a petitioner provides “substantial evidence” of
“[ulnambiguous previous Federal acknowledgment,” 25 C.F.R. § 83.8

(2014), the regulation “relaxes” to some extent the evidence required for
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current acknowledgment. Muwekma Ohlone, 708 F.3d at 212. A
previously recognized Indian tribe nevertheless must show that it
comprises a distinct community at present and that it has continued to
be identified as an Indian entity and has continued to exercise political
authority since the time of previous recognition. 25 C.F.R. § 83.8(d)
(2014).

A positive acknowledgment determination makes the group
eligible for the “protection, services, and benefits of the Federal
government available to Indian tribes by virtue of their status as
tribes.” Id. § 83.2; see also id. § 83.12. Once acknowledged, the group is
added to the list of federally recognized Indian tribes, which Interior
regularly publishes in the Federal Register. See id. § 83.5(a). Interior
began regularly publishing that list when it created the Part 83 process.
See 43 Fed. Reg. at 39,362—63; 44 Fed. Reg. 7235 (Feb. 6, 1979) (first
list published pursuant to the new process). Congress subsequently
enacted the Federally Recognized Indian Tribe List Act of 1994, Pub. L.
No. 103-454, 108 Stat. 4791 (1994). The List Act instructed the
Secretary of the Interior to annually “publish in the Federal Register a

list of all Indian tribes which the Secretary recognizes to be eligible for
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the special programs and services provided by the United States to
Indians because of their status as Indians.” 25 U.S.C. § 479a-1.

Reorganization Under the IRA. The IRA, 25 U.S.C. § 461 et
seq., was enacted in 1934 to revitalize tribal governments. See Cnty. of
Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation,
502 U.S. 251, 255 (1992). The IRA authorized various programs and
services for “recognized” Indian tribes. Muwekma Ohlone Tribe, 708
F.3d at 211 (quoting Golden Hill, 39 F.3d at 57).5 Under the IRA, a
recognized Indian tribe may “adopt an appropriate constitution and
bylaws” via a “special election” called by the Secretary of the Interior,
also known as a “Secretarial election.” 25 U.S.C. § 476(a)(1); see also
Cal. Valley Miwok Tribe, 515 F.3d at 1264. Interior promulgated
regulations implementing this provision in 1981. 25 C.F.R. Pt. 81.6

In 1988, Congress amended the IRA to impose certain procedures

for Secretarial elections. Indian Reorganization Act Amendments, Pub.

5 The IRA also applies to certain persons “of one-half or more Indian
blood.” 25 U.S.C. § 479. The Mackinac Group does not contend that it
falls within that category. (Opening Br. 15-18.)

6 Interior amended its Part 81 regulations while this case was pending.
80 Fed. Reg. 63,094 (Oct. 19, 2015). This brief refers to the Part 81
regulations as they existed when the Mackinac Group filed suit in 2014.
(See infra note 14 and accompanying text.)
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L. No. 100-581, 102 Stat. 2938 (1988). Under the amendments, Interior
must hold such an election within 180 days of “the receipt of a tribal
request.” 25 U.S.C. § 476(c)(1)(A). During the 180-day period, Interior is
to provide “technical advice and assistance” and review the draft
constitution and bylaws to determine whether they are “contrary to any
applicable laws.” Id. § 476(c)(2). If a majority of the adult members of
the tribe votes to ratify the constitution and bylaws, Interior then must
approve those documents unless they are “contrary to any applicable
laws.” Id. § 476(d)(1). “Actions to enforce the provisions in [§ 476] may
be brought in the appropriate Federal district court.” Id. § 476(d)(2).
Procedural history. In 2014, the Mackinac Group filed suit in
district court seeking a declaration that it is a federally recognized
Indian tribe and an order compelling Interior to hold an election to
ratify a constitution for the tribe under the IRA. (JA 12-13.) In its
complaint, the Mackinac Group asserted that it is the “historical
successor to the Mackinac/Michilimackinac Indians,” one of many
Indian bands in Michigan that signed the Treaty with the Ottawa and
Chippewa on July 31, 1855, 11 Stat. 621. (JA 6.) The Mackinac Group

further alleged that, beginning in 1872, Secretary of the Interior
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Columbus Delano unlawfully ceased to treat the Michigan Indian bands
who signed the 1855 treaty as federally recognized Indian tribes. (JA 9
(citing Grand Traverse Band of Ottawa & Chippewa Indians v. Office of
the U.S. Atty., 369 F.3d 960, 968 (6th Cir. 2004).)7

The complaint identified four alleged groups of Mackinac Indians,
two of which filed with Interior notices of intent to petition for federal
acknowledgment, but neither of which followed through to file an actual
petition. (JA 10-11.) In 2011, the “Mackinac Coalition Tribal
Government” allegedly decided to reorganize under the IRA and drafted
a constitution. (JA 11.) According to the complaint, the Coalition
Government requested an election to ratify the constitution under the
IRA, and Interior did not hold an election within 180 days as required.

(JA 11-12.)

7 A number of Michigan groups have asserted that they are the
historical descendants of the Indian bands that entered into the 1855
treaty. Some of those groups have successfully petitioned Interior for
acknowledgment and thus appear on the list of federally recognized
Indian tribes. See, e.g., Grand Traverse, 369 F.3d at 962. Others have
been unsuccessful because they no longer exist as distinct communities
or no longer maintain political authority. See, e.g., Final Determination
for the Burt Lake Band of Ottawa and Chippewa Indians, Inc., 71 Fed.
Reg. 57,995, 57,995-96 (Oct. 2, 2006).

10
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The complaint asserted two claims for relief. Count I asserted that
the Mackinac Group is a “federally recognized Indian Tribe whose
status has never been legally terminated.” (JA 12.) Without identifying
a statutory or other cause of action, Count I requested a declaratory
judgment that the Mackinac Group is a federally recognized Indian
tribe.8 (JA 12.) Count II asserted that the Mackinac Group is an “Indian
tribe” with the right to reorganize under the IRA, 25 U.S.C. § 476(a),
and that Interior failed to hold an election on its proposed constitution
within 180 days of its request as required by 25 U.S.C. § 476(c). (JA 12.)
Count II therefore requested an order directing Interior to conduct an
election for the Mackinac Group. (JA 12.)

Interior moved to dismiss Count I because the Mackinac Group

does not appear on the list of federally recognized Indian tribes and has

8 The Mackinac Group asserted that the district court had jurisdiction
under 28 U.S.C. § 1331 (federal question) and § 1362 (action by Indian
tribe). The Mackinac Group therefore had to plead a federal cause of
action. See Int’l Union of Operating Eng’rs, Local 150, AFL-CIO v.
Ward, 563 F.3d 276, 281 (7th Cir. 2009) (“[T]he general grant of federal
question jurisdiction contained in § 1331, without a federal cause of
action, 1s not enough.”); W. Shoshone Bus. Council v. Babbitt, 1 F.3d
1052, 1058 (“[Section 1362] did not eliminate the requirement that
there be a statutory or constitutional underpinning for the cause of
action.”). The Declaratory Judgment Act, 28 U.S.C. § 2201, does not
provide a cause of action. Ali v. Rumsfeld, 649 F.3d 762, 778 (D.C. Cir.
2011).
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not petitioned to be added to the list via the Part 83 acknowledgment
process. (JA 45—49.) Interior argued that the Mackinac Group must
exhaust its administrative remedies before seeking judicial review.
Interior also moved to dismiss Count II for failure to state a claim
because the Mackinac Group must appear on the list of federally
recognized Indian tribes before reorganizing under the IRA. (JA 50-53.)
The Mackinac Group opposed the motion, but admitted that it does not
appear on the list of federally recognized Indian tribes and has not
petitioned to be added to the list via the acknowledgment process.

The district court converted the motion to dismiss into a motion
for summary judgment and granted summary judgment to Interior. (JA
205, 213, 218-21.) Finding dispositive this Court’s decision in James,
824 F.2d at 1137-38, the district court held that the Mackinac Group
failed to exhaust its administrative remedies under Interior’s Part 83
process. (JA 228-31.) The district court explained that completing that
process 1s an “indispensible precursor to any request that the Secretary
call an election for reorganization” under the IRA. (JA 230.) Due to
Interior’s “unique expertise in Indian affairs,” the court found that

Interior would be better suited to evaluate in the first instance whether
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the Mackinac Group is entitled to recognition. (JA 230-31 (citing
James, 824 F.2d at 1138).) The court also believed that “the factual
record that would be developed during the agency’s review” would be
useful. (JA 231.) Because the Mackinac Group undisputedly had not
started the acknowledgment process and does not appear on the list of
federally recognized Indian tribes, the court entered summary judgment

in favor of Interior.

STANDARD OF REVIEW

This Court reviews a district court’s grant of summary judgment
de novo. Citizens for Responsibility & Ethics in Washington v. Fed.
Election Comm’n, 711 F.3d 180, 184 (D.C. Cir. 2013).

SUMMARY OF ARGUMENT

The district court correctly granted summary judgment to Interior
because the Mackinac Group failed to exhaust its administrative
remedies under Interior’s Part 83 process. In James, this Court
squarely held that an Indian group claiming to have been previously
recognized as an Indian tribe must nonetheless file an acknowledgment
petition with Interior. 824 F.2d at 1137-38. Requiring administrative
exhaustion permits Interior to apply its expertise in Indian affairs as

Congress intended and creates a record helpful to judicial review. Id.
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Every court of appeals to have subsequently considered this question is
1n accord with James. Moreover, in Muwekma Ohlone, this Court
recently confirmed that the Part 83 process applies to Indian groups
that claim to have been previously recognized but unlawfully
terminated. 708 F.3d at 218-19.

The Mackinac Group ignores this precedent and argues that
requesting a Secretarial election under the IRA takes it outside the Part
83 process. The Mackinac Group is incorrect because it must appear on
the list of federally recognized Indian tribes before it can request a
Secretarial election. In the 1988 IRA amendments, Congress provided
federally recognized Indian tribes with a cause of action to “enforce” the
time limits and other procedures for Secretarial elections. 25 U.S.C.

§ 476(d)(2). Congress did not provide an avenue to bypass the Part 83
process, which Interior had established a decade earlier. The Mackinac
Group’s reliance on the List Act, 25 U.S.C. § 479a-1, is similarly
unavailing. The List Act codified Interior’s practice of publishing a list
of federally recognized tribes and provided no exemption from Interior’s

Part 83 process for adding tribes to the list.
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The Mackinac Group must file a petition with Interior showing
that it meets the acknowledgment criteria. Interior’s experts then will
review the petition, and the agency will make a final determination
subject to arbitrary-and-capricious review under the APA. The district
court correctly so held, and its judgment should be affirmed.

ARGUMENT

I. The Mackinac Group must file an acknowledgment
petition with Interior even though it purports to have been
previously recognized and unlawfully terminated.

Administrative exhaustion “serves three functions: ‘giving
agencies the opportunity to correct their own errors, affording parties
and courts the benefits of agencies’ expertise, [and] compiling a record
adequate for judicial review.” Avocados Plus Inc. v. Veneman, 370 F.3d
1243, 1247 (D.C. Cir. 2004) (quoting Marine Mammal Conservancy, Inc.
v. Dep’t of Agric., 134 F.3d 409, 414 (D.C. Cir. 1998)) (alteration in
original). This Court has held that an entity purporting to have been
previously recognized as an Indian tribe must first exhaust its
administrative remedies by filing a petition for acknowledgment with
Interior. James, 824 F.2d at 1137-38.

In James, an Indian group sought an order directing Interior to

add the group to the list of federally recognized Indian tribes, even

15



USCA Case #15-5118  Document #1581294 Filed: 10/30/2015 Page 26 of 69

though the group had not petitioned Interior for acknowledgment. 824
F.2d at 1134-35. The group argued that “it would be redundant for
them to exhaust administrative channels” because the group already
had been recognized via several federal-government reports produced in
the 1800s. Id. at 1137. This Court affirmed the district court’s order
“dismiss[ing] the claim based on appellants’ failure to exhaust
administrative remedies.” Id.

The Court explained that Congress authorized Interior “to
prescribe regulations concerning Indian affairs,” and that Interior’s
Part 83 regulations were specifically designed “to determine which
Indian groups exist as tribes.” Id. The Court found that those purposes
would be “frustrated if the Judicial Branch made initial determinations
of whether groups have been recognized previously or whether
conditions for recognition currently exist.” Id. The Court declined to
follow an earlier First Circuit decision not requiring exhaustion,
Mashpee v. New Seabury Corp., 592 F.2d 575 (1st Cir. 1979), because
circumstances had changed since that decision: Interior had
promulgated its Part 83 regulations and therefore had developed

expertise in history, anthropology, and genealogy. James, 824 F.2d at
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1138. This Court thus concluded that requiring exhaustion would allow
“Interior the opportunity to apply its developed expertise in the area of
tribal recognition,” and that “the factual record developed at the
administrative level would most assuredly aid in judicial review.” Id. at
1138.

More recently, in Muwekma Ohlone, this Court reviewed Interior’s
denial of an Indian group’s petition for acknowledgment. Among other
issues, the Court rejected the group’s argument that Interior should
have waived the Part 83 process under 25 C.F.R. § 1.2 because the
group previously had been recognized. 708 F.3d at 212, 214-17. The
Court also rejected the group’s argument that Interior had unlawfully
terminated the group’s recognition by denying its acknowledgment
petition. Id. at 218-19. The Court correctly held that the
acknowledgment process “applies to a petition of a previously
recognized tribe that seeks current recognition on that basis,” id. at 218,
and that previous recognition does not automatically result in addition
to the list because “a once-recognized tribe can fade away,” id. at 219
(citing Miami Nation of Indians, 255 F.3d at 346). The Court further

explained that the Part 83 process “allow[s] Interior to engage in
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factfinding bearing on” an Indian group’s allegedly unlawful historical
termination and to “correct any error in not previously placing [the
group’s] name on tribal recognition lists.” Id. Because a termination-of-
recognition claim is “subject to administrative exhaustion,” the Court
held that it does not accrue until Interior issues a “[f]inal
[d]etermination” on an acknowledgment petition. Id.

The Tenth Circuit reached a similar conclusion in United Tribe of
Shawnee Indians v. United States, 253 F.3d 543, 550-51 (10th Cir.
2001). The Indian group in that case had not completed the
acknowledgment process. Instead, it sought a judicial declaration that it
had been federally recognized in an 1854 treaty and an 1866 Supreme
Court decision. Id. at 546. The Tenth Circuit affirmed the district
court’s refusal to issue such a declaration because “exhaustion is
required when, as here, a plaintiff attempts to bypass the regulatory
framework for establishing that an Indian group exists as an Indian
tribe.” Id. at 550 (citing W. Shoshone Bus. Council v. Babbitt, 1 F.3d
1052, 105658 (10th Cir. 1993)).

The Tenth Circuit explained that previous recognition “says

nothing about whether [an entity] has maintained its identity with the
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[tribe] and has continued to exercise that tribe’s sovereign authority up
to the present day.” Id. at 548. After discussing this Court’s holding in
James, id. at 5560-51, the Tenth Circuit agreed that tribal recognition is
a matter requiring “specialized agency expertise” and that requiring
exhaustion would produce a “useful record for subsequent judicial
consideration.” Id. at 551 (quoting McCarthy v. Madigan, 503 U.S. 140,
145 (1992)).

Indeed, every court of appeals to have considered the question
since James has reached the same conclusion, albeit after applying
varying legal doctrines.® The Mackinac Group cites no case holding that

an Indian group may skip the Part 83 process and ask a court to issue a

9 See Miami Nation of Indians, 255 F.3d at 350 (applying political-
question doctrine and explaining that the acknowledgment process
“covers a previously recognized tribe”); Grand Traverse, 369 F.3d at
968—-69 (holding that Interior had power to restore recognition to
1llegally terminated Indian tribe via the acknowledgment process); see
also Golden Hill, 39 F.3d at 58-60 (applying primary-jurisdiction
doctrine); W. Shoshone, 1 F.3d at 105658 (applying zone-of-interests
test); Burt Lake Band of Ottawa & Chippewa Indians v. Norton, 217 F.
Supp. 2d 76, 78-79 (D.D.C. 2002) (explaining that claims of historical
recognition via treaty do not allow an entity to bypass the
acknowledgment process); Sandy Lake Band of Miss. Chippewa v.
United States, No. CIV. 10-3801 DWF/LIB, 2011 WL 2601840, at *1, 4—
5 (D. Minn. July 1, 2011); Shinnecock Indian Nation v. Kempthorne, No.
06-CV-5013 JFB ARL, 2008 WL 4455599, at *8-18 (E.D.N.Y. Sept. 30,
2008).
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determination on federal recognition in the first instance. Most of the
cases cited by the Mackinac Group (Opening Br. 22, 25) are
distinguishable because they predate or were decided shortly after
Interior promulgated the Part 83 process. See James, 824 F.2d at 1138
(distinguishing cases); W. Shoshone, 1 F.3d at 1056 (same). And in
Grand Traverse, 369 F.3d at 962, the Indian group at issue had
successfully petitioned Interior for acknowledgment using the Part 83
process and thus was federally recognized at the time it brought its
claim.

The Mackinac Group also misplaces reliance on Native Village of
Noatak v. Hoffman, 896 F.2d 1157, 1160 (9th Cir. 1990), rev’d on other
grounds, 501 U.S. 775 (1991). In Noatak, the Ninth Circuit concluded
that the district court had jurisdiction under 28 U.S.C. § 1362 over a
suit brought by two Alaska native villages, Noatak and Circle. The
court noted in passing, 896 F.2d at 1160, that the villages met the basic
criteria for “tribes” stated in Montoya v. United States, 180 U.S. 261,
266 (1901): “bodies of Indians of the same race united in a community
under a single government in a particular territory.” But the Ninth

Circuit proceeded to explain that Noatak Village had organized under

20



USCA Case #15-5118  Document #1581294 Filed: 10/30/2015 Page 31 of 69

the IRA, 25 U.S.C. § 476, and “ha[d] a governing body approved by the
Secretary.” Noatak, 896 F.2d at 1160.10 It further explained, id., that
both Noatak and Circle are expressly listed as native villages in the
Alaska Native Claims Settlement Act, enacted in 1971. See 43 U.S.C.
§ 1610(b)(1).

The Mackinac Group is not similarly situated. In the district
court, the Mackinac Group argued (JA 85-86) that Congress recognized
it as an Indian tribe in the Michigan Indian Land Claims Settlement
Act (“MILCSA”), Pub. L. No. 105-143, 111 Stat. 2652 (1997). On appeal,
the Mackinac Group only passingly refers to MILCSA in its background
discussion. (Opening Br. 10.) The Mackinac Group thus has waived the
argument that it was recognized in MILCSA. City of Waukesha v. EPA,
320 F.3d 228, 250 n.22 (D.C. Cir. 2003) (per curiam) (argument
madequately raised in opening brief is waived).

Moreover, the argument is incorrect. In MILCSA, Congress listed
five tribes that would share in judgments rendered by the Indian

Claims Commission in favor of Ottawa and Chippewa Indians in

Michigan. Pub. L. No. 105-143, § 104, 111 Stat. 2653—54. Congress did

10 A provision unique to Alaska, 25 U.S.C. § 473a, authorized Noatak
Village to organize under § 476.

21



USCA Case #15-5118  Document #1581294 Filed: 10/30/2015 Page 32 of 69

not include the Mackinac Group in that list.1! The Mackinac Group
therefore falls under another provision of MILCSA, which requires any
tribe not “federally recognized or reaffirmed on the date of the
enactment of this Act” to submit a “documented petition for Federal
recognition” to Interior within three years of MILCSA’s enactment. Id.
§ 110, 111 Stat. 2663—64. MILCSA thus confirms that the Mackinac
Group must follow the Part 83 process.

The Mackinac Group also incorrectly states (Opening Br. 25) that
the villages at issue in Noatak had not been included on Interior’s list of
federally recognized tribes before the Ninth Circuit’s decision.!2 Both
Noatak and Circle were on the first list published that included Alaska
Native entities, 47 Fed. Reg. 53,130, 53,134 (Nov. 24, 1982), and both
have been on every subsequent list. See 58 Fed. Reg. 54,364 (Oct. 21,

1993) (discussing treatment of Alaska Native entities on list since

11 The five listed tribes were the Bay Mills Indian Community, the
Grand Traverse Band of Ottawa and Chippewa Indians of Michigan,
the Little River Band of Ottawa Indians of Michigan, the Little
Traverse Bay Bands of Odawa Indians of Michigan, and the Sault Ste.
Marie Tribe of Chippewa Indians of Michigan. Id.

12 The Mackinac Group similarly misstated the facts in the district
court, as we explained in our reply brief. (JA 109.)
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1979). Noatak does not support the Mackinac Group’s argument that it
1s exempt from the Part 83 process.

The Mackinac Group also cites Tillie Hardwick v. United States,
No. C.—79-1710 SW (N.D. Cal. 1979), which concerned the termination
of California Rancherias under the California Rancheria Act of 1958, as
amended in 1964. Tillie Hardwick does not apply here. Interior settled
that litigation by restoring recognition to 17 such Rancherias. See
generally United States v. Livingston, No. CR-F-09-273-LJO, 2010 WL
3463887, at *2 (E.D. Cal. Sept. 1, 2010). Interior determined that it had
not complied with the Rancheria Act, and thus the termination of
government-to-government relations with the pertinent Rancherias was
meffective. Interior thus restored the relationship with those
Rancherias to the status quo ante. Here, as explained above, the
Mackinac Group must follow the Part 83 process so that Interior may
consider whether the Mackinac Group was previously recognized but
unlawfully terminated. See Muwekma Ohlone, 708 F.3d at 212; Grand
Traverse, 369 F.3d at 968—69.

The Mackinac Group does not dispute that it has not petitioned

Interior for acknowledgment and has never appeared on the list of
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federally recognized Indian tribes. (Opening Br. 14-18, 20, 23-24.) Nor
does the Mackinac Group attempt to rebut this Court’s conclusions in
James and Muwekma Ohlone that the types of claims asserted in this
case are subject to administrative exhaustion. The Mackinac Group
simply asserts that it should be exempted from the Part 83 process due
to the “historical injustice” allegedly inflicted on the Mackinac Group.
(Opening Br. 1, 20-23.)

The main problem with the Mackinac Group’s argument is that
it “assumes the very factual issue at the heart of this litigation.”
Shawnee Indians, 253 F.3d at 548. Even assuming, for purposes of
argument, that a historical Mackinac Tribe was unlawfully terminated,
the Mackinac Group can “only prevail on its contention if we accept its
bare assertion that it is the present-day embodiment” of the Mackinac
Tribe. Id. The complaint (JA 7—10) sheds little light on how the
Mackinac Group’s members relate to the historical Mackinac and
Michilmackinac bands that signed the 1855 treaty, and to other current
bands of Ottawa and Chippewa Indians.

Claims concerning an Indian group’s historical recognition and

unlawful termination raise precisely the types of questions that must be
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reviewed via the Part 83 process. Because the Mackinac Group has not
petitioned for acknowledgment, Interior’s experts in the Office of
Federal Acknowledgment have not yet had an opportunity to review
any evidence bearing on those questions, and the agency has not
rendered a final decision on the Mackinac Group’s status as an Indian
tribe. Interior should address those 1ssues in the first instance, not the
district court.

II. The IRA does not permit unlisted Indian groups to bypass
the Part 83 process by requesting a Secretarial election.

This Court also should reject the Mackinac Group’s argument that
it need not file an acknowledgment petition because it sued to compel
an election under the IRA. (Opening Br. 14-18, 20.) In California Valley
Miwok Tribe, this Court clearly explained that Indian tribes are
recognized through a “standardized application process administered by
the Secretary” and only “once recognized” may they organize under the
IRA. 515 F.3d at 1263—64; see also Cohen’s Handbook of Federal Indian
Law § 3.02[6][d], at 146 (2012 ed.) (“[U]nder the IRA, a group has to be
considered a tribe in order for it to hold a referendum on a proposed

tribal constitution.”). An entity that does not appear on the list of
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federally recognized Indian tribes therefore cannot request a Secretarial
election under 25 U.S.C. § 476.

Nor may an unlisted Indian group sue under 25 U.S.C. § 476(d)(2),
which provides that “[a]ctions to enforce the provisions in this section
may be brought in the appropriate Federal district court.” Section
476(d)(2) expressly provides a cause of action only to “enforce” the time
limits and other procedural requirements for Secretarial elections. An
Indian group that does not appear on the list of federally recognized
Indian tribes cannot use § 476(d)(2) to bypass the acknowledgment
process and obtain a judicial determination on federal recognition in the
first instance. See Sandy Lake Band of Miss. Chippewa v. United States,
No. CIV. 10-3801 DWEF/LIB, 2011 WL 2601840, at *4-5 (D. Minn. July
1, 2011). The history of enactments in this area shows that Congress
did not intend to authorize such suits. See El Paso Natural Gas Co. v.
United States, 750 F.3d 863, 889 (D.C. Cir. 2014) (“The guiding
principle with respect to implied rights of action is legislative intent.”);
McKesson Corp. v. Islamic Republic of Iran, 672 F.3d 1066, 1078 (D.C.
Cir. 2012) (noting that the Supreme Court has “sworn off” implied

rights of action absent “compelling and unusual circumstances”).
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As this Court explained in Muwekma Ohlone, it is precisely
because Congress made the IRA’s programs and services available to
“recognized” Indian tribes that Interior began conducting
acknowledgment proceedings. 708 F.3d at 211 (quoting Golden Hill, 39
F.3d at 57); see also 43 Fed. Reg. at 39,362—63 (establishing list). In
1978, Interior promulgated the Part 83 process and established the list
of federally recognized Indian tribes “pursuant to broad authority
delegated by the Congress” to manage Indian affairs. Muwekma Ohlone,
708 F.3d at 211 & n.1 (citing Miami Nation of Indians, 255 F.3d at 345).

It was not until 1988 that Congress added the IRA’s election
procedures and a cause of action to “enforce” those procedures. Pub. L.
No. 100-581, § 101, 102 Stat. 2938—-39 (codified at 25 U.S.C. § 476(d)(2)).
The 1988 amendments require Interior to hold an election within 180
days of a tribal request, 25 U.S.C. § 476(c)(1)(A), and approve or
disapprove a ratified constitution within 45 days of the election, id.

§ 476(d)(1). Those tight deadlines show that Congress did not intend to
permit an unlisted group to sue Interior under the enforcement
provision. Determining whether a group is a federally recognized Indian

tribe can be “an extremely complex and labor-intensive task.” Mashpee
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Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C.
Cir. 2003). The deadlines contained in the 1988 amendments make
sense only if Congress expected election-requesting groups to appear on
the list of federally recognized Indian tribes. Congress certainly was
aware of the list and the Part 83 process, which Interior had established
a decade earlier.!?

The Tenth Circuit rejected an effort to sidestep the Part 83
process in an analogous context. In Western Shoshone Business Council
v. Babbitt, 1 F.3d at 105657, a group purporting to be an Indian tribe
submitted a contract to the Secretary of the Interior for approval under
25 U.S.C. § 81. Interior refused to review the contract because the group
did not appear on the list of federally recognized Indian tribes. W.
Shoshone, 1 F.3d at 1054. The group filed suit and, like the Mackinac
Group (Opening Br. 25), sought a declaration that it qualified as a

federally recognized Indian tribe under Montoya and other judicial

13 The legislative history of the 1988 amendments does not suggest that
unlisted Indian groups can use § 476(d)(2) to bypass the Part 83
process. See, e.g., S. Rep. No. 100-577, at 26 (1988), reprinted in 1988
U.S.C.C.A.N. 3908, 3916 (stating that § 476(d)(2) gives an “appropriate
party” a right to enforce the election procedures).
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decisions predating Interior’s acknowledgment regulations. W.
Shoshone, 1 F.3d at 1056-57.

The Tenth Circuit held that the group fell outside the “zone of
interests protected or regulated by § 81” because the group did not
appear on the list of federally recognized Indian tribes. Id. The court
explained that “the limited circumstances under which ad hoc judicial
determinations of recognition were appropriate have been eclipsed by
federal regulation.” Id. at 1056. Congress delegated authority to
Interior to regulate Indian affairs, and Interior developed procedures to
add entities to the list of federally recognized Indian tribes. Id. at 1057—
58 (citing James, 824 F.2d at 1138). Consistent with the judiciary’s
historical deference to “executive and legislative determinations of
tribal recognition,” the court concluded that “the Tribe’s absence from
[Interior’s] list 1s dispositive.” Id. Because the group did not appear on
the list, it was not “within the zone of interests of § 81.” Id. at 1058.

It 1s undisputed that the Mackinac Group does not appear on,
never has appeared on, and has not petitioned to be added to the list of
federally recognized Indian tribes. (Opening Br. 14-18, 20, 23—-24.) The

Mackinac Group therefore falls outside the zone of interests protected
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by the IRA’s election procedures, 25 U.S.C. § 476, including the
provision authorizing actions to enforce those procedures, id.

§ 476(d)(2). See Delta Const. Co. v. EPA, 783 F.3d 1291, 1300 (D.C. Cir.
2015) (plaintiff did not “fall[] within the class of plaintiffs whom
Congress ha[d] authorized to sue”) (quoting Lexmark Int’l v. Static
Control Components, 134 S. Ct. 1377, 1387 (2014)).

The Mackinac Group’s arguments to the contrary lack merit. The
Mackinac Group first focuses on the IRA’s definition of “tribe,” which
was unchanged by the 1988 amendments. (Opening Br. 15, 17.) It
observes that “tribe” means “any Indian tribe, organized band,
pueblo, or the Indians residing on one reservation.” 25 U.S.C. § 479
(emphasis added by the Mackinac Group). But the Mackinac Group
overlooks that “Indian” is defined to include “members of any recognized
Indian tribe now under Federal jurisdiction.” Id. (emphasis added). In
Carcieri v. Salazar, 555 U.S. 379, 382 (2009), the Supreme Court
explained that the definition of “tribe” incorporates the definition of
“Indian.” Accord Muwekma Ohlone, 708 F.3d at 211 (explaining that the
IRA’s programs and services are available to members of “recognized”

Indian tribes).
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The Mackinac Group misconstrues Carcieri as having employed a
“look-back” test that disregards “whether the tribe appear[s] on the
Secretary’s list of tribes.” (Opening Br. 17.) In Carcieri, the Supreme
Court interpreted the phrase “now under Federal jurisdiction” in the
IRA’s definition of “Indian” to refer to tribes that were under federal
jurisdiction when the IRA was enacted in 1934. 555 U.S. at 395 (citing
25 U.S.C. § 479). The Court therefore held that a tribe that was added
to the list in 1983—but that was not under federal jurisdiction in
1934—did not qualify for certain benefits under the IRA. Id. at 384,
395-96. Thus, under Carcieri, a tribe not only must be “recognized” at
present, but also must have been “under federal jurisdiction” in 1934.
Id.

The Court did not hold, as the Mackinac Group contends, that it is
unnecessary for a group to appear on the list of federally recognized
tribes to obtain services under the IRA. The Court merely held that
inclusion on the list is not necessarily sufficient because a group also
must have been under federal jurisdiction in 1934. Nor does Justice
Breyer’s concurrence lend any support to the Mackinac Group. (Opening

Br. 17-18.) Justice Breyer merely posited that “later recognition” by
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Interior may actually be sufficient when it “reflects earlier ‘Federal
jurisdiction.” 555 U.S. at 399. Nothing in Carcieri supports the
Mackinac Group’s argument that the IRA provides it with a cause of
action to bypass the acknowledgment process and request a judicial
determination that it is a federally recognized Indian tribe.

The Mackinac Group similarly errs in relying on the 1988 IRA
amendments’ uncodified definitions of the terms “applicable laws” and
“tribal request.” (Opening Br. 16, 26.) The Mackinac Group observes
that “applicable laws” is defined to include treaties. Pub. L. No. 100-
581, § 102(1), 102 Stat. 2939. The Mackinac Group thus argues that, in
reviewing whether Interior complied with § 476, a court may determine
whether a group was previously recognized by treaty. Mackinac Group
1s incorrect. Section 476 requires Interior to consider whether a
proposed constitution complies with all “applicable laws.” 25 U.S.C.

§ 476(c)(2)—(3), (D(D).

Nor does the amendments’ definition of “tribal request,” 25 U.S.C.
§ 476(c), as an “appropriate” tribal request suggest that a court should
determine in the first instance whether a requesting group is entitled to

federal recognition. Pub. L. No. 100-581, § 102(2), 102 Stat. 2939. An
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“appropriate tribal request” consists of a “duly enacted tribal resolution
requesting a Secretarial election as well as a copy of the proposed tribal
constitution and bylaws, amendments, or revocation action.” Id. A “duly
enacted tribal resolution” may be submitted by a “recognized” Indian
tribe. See 25 U.S.C. § 479 (defining “tribe” and “Indian”). Thus, for all
the reasons explained above, a court need only ascertain whether
Interior has determined that the requesting group is recognized.

The Mackinac Group also misreads Interior’s regulations
implementing the IRA’s election provisions, 25 C.F.R. Pt. 81. (Opening

Br. 19.) Those regulations define “tribe” to mean “[a]ny Indian entity

that . .. 1s included, or is eligible to be included, among those tribes
... listed in the Federal Register pursuant to § 83.6(b) of this
chapter.”4 25 C.F.R. § 81.1(w) (2014) (emphasis added by the Mackinac
Group). The Mackinac Group argues that it is “eligible to be included”

on the list of federally recognized Indian tribes because it allegedly was

14 Because § 81.1(w) was promulgated in 1981, the cross-reference is to
Interior’s 1978 acknowledgment regulations. See 43 Fed. Reg. at
39,362—63 (providing for list at 25 C.F.R. § 54.6(b)), redesignated to Part
83 by 47 Fed. Reg. 13,327 (Mar. 30, 1982). To account for the List Act,
Interior recently amended the definition of “tribe” in Part 81 to include
any Indian tribe “that is listed in the Federal Register under 25 U.S.C.
§ 479a-1(a).” 80 Fed. Reg. 63,094, 63,108 (Oct. 19, 2015) (promulgating
25 C.F.R. § 81.4).
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previously recognized by treaty. The Mackinac Group therefore
concludes that it may petition for an election under the IRA.

The Mackinac Group’s interpretation must be rejected because it
would effectively nullify the provision of Part 83 requiring groups to
submit proof of previous recognition and to demonstrate that they
currently satisfy the acknowledgment criteria. See Nat’l Corn Growers
Ass’n v. EPA, 613 F.3d 266, 272 (D.C. Cir. 2010) (regulation should be
construed to avoid rendering other provisions “inoperative or
superfluous”). It is not enough to have been previously recognized by
treaty. See 25 C.F.R. 83.8 (2014). Moreover, the Mackinac Group’s
interpretation would require Interior to decide in just 180 days whether
an unlisted entity satisfies the acknowledgment criteria. See 25 U.S.C.
§ 476(c)(1)(A). In most cases, it would be impossible for Interior to do so
given the “complex” and “labor-intensive” nature of that task. Mashpee
Wampanoag, 336 F.3d at 1100. When interpreting a regulation, courts
must “avoid the absurd result of an impossible instruction to the
[agency].” Arkansas Dairy Co-op Ass’n, Inc. v. USDA, 573 F.3d 815, 829

(D.C. Cir. 2009).
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The phrase “eligible to be included” actually addresses the gap
between an acknowledgment determination and the next publication of
the list, which happens only annually. See 25 U.S.C. § 479a-1.15 The
phrase ensures that groups having received a positive acknowledgment
determination—but not yet appearing on the list of federally recognized
Indian tribes due to the timing of its publication—may receive the IRA’s
benefits, including a Secretarial election to ratify a constitution. In
other words, a group is “eligible to be included” on the list after it has
received a positive acknowledgment determination from Interior but
before the next official list is published. See 46 Fed. Reg. 1668, 1669
(Jan. 7, 1981) (explaining that, upon being acknowledged, a tribe “at
that time also become[s] eligible to be listed in the Federal Register”
and thus may “initiate without delay its reorganization”). This Court
should defer to Interior’s interpretation because it is not “plainly

erroneous or inconsistent with the regulation.” Thomas Jefferson Univ.

15 In 1981, when 25 C.F.R. § 81.1(w) was promulgated, Interior’s
regulations provided for annual publication of the list. See 43 Fed. Reg.
at 39,362—63 (promulgating 25 C.F.R. § 54.6(b)). Interior’s 1994
regulations changed the prescribed publication interval to every three
years. See 25 C.F.R. § 83.5(a) (2014). Interior’s current regulations
again provide for annual publication of the list. 25 C.F.R. § 83.6(a)
(2015).
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v. Shalala, 512 U.S. 504, 512 (1994) (quoting Bowles v. Seminole Rock
& Sand Co., 325 U.S. 410, 414 (1945)).

The Mackinac Group lacks a cause of action under the IRA
because it does not appear on, and has not successfully petitioned
Interior to be added to, the list of federally recognized Indian tribes.
Congress did not authorize unlisted entities to bypass Interior’s
acknowledgment process by filing suit under the IRA.

III. The List Act confirms that Congress expected Indian
groups to follow the Part 83 process.

The List Act further confirms that Indian groups must petition
Interior for acknowledgment. Congress passed the List Act in 1994, six
years after it amended the IRA to add the Secretarial election
procedures and sixteen years after Interior began publishing the list in
the Federal Register. The List Act instructed Interior to publish “a list
of all Indian tribes which the Secretary recognizes to be eligible for the
special programs and services provided by the United States to Indians
because of their status as Indians.” 25 U.S.C. § 479a-1. The List Act
defines “Indian tribe” to mean “any Indian or Alaska Native tribe, band,
nation, pueblo, village or community that the Secretary of the Interior

acknowledges to exist as an Indian tribe.” Id. § 479a (emphasis added).
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That definition confirms the Secretary’s primary role. The List Act
shows that Congress intended unlisted groups to follow Interior’s well-
established Part 83 process even after the 1988 IRA amendments.

Contrary to the Mackinac Group’s argument, the List Act’s
uncodified findings do not show that Congress intended courts to
“determine tribal status when the issue arises in judicial proceedings.”
(Opening Br. 26.) Congress found that “Indian tribes presently may be
recognized by Act of Congress; by the administrative procedures set
forth in part 83 of the Code of Federal Regulations . . . ; or by a decision
of a United States court.” Pub. L. No. 103-454, § 103(3), 108 Stat. 4791.
That finding did not dispense with administrative exhaustion. Congress
merely confirmed that courts had sometimes issued decisions on tribal
recognition, particularly before implementation of the Part 83 process.
(See supra Argument Section I.)

Congress additionally found that “Interior is charged with the
responsibility of keeping a list of all federally recognized tribes,” and
that the list “should be accurate, regularly updated, and regularly
published, since it is used by the various departments and agencies of

the United States to determine the eligibility of certain groups to
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receive services from the United States.” Pub. L. No. 103-454, § 103(6)—
(7), 108 Stat. 4792. Coupled with the codified provisions of the List Act,
25 U.S.C. §§ 479a & 479a-1, those findings show that Congress
intended Interior to address in the first instance whether an entity
qualifies as a federally recognized Indian tribe and thus is eligible for
the federal programs and services available to such tribes.

The Mackinac Group additionally argues that because it was not
immediately added to the list of federally recognized Indian tribes,
Interior violated the List Act in 1994. (Opening Br. 13, 23—-24.) The
Mackinac Group did not plead a violation of the List Act in its
complaint (JA 6-13), and it disclaimed any argument under the List Act
1n its district-court brief (JA 74-76). Thus, the Mackinac Group has
waived any claim that Interior violated the List Act. See El Paso
Natural Gas Co. v. United States, 632 F.3d 1272, 1279 (D.C. Cir. 2011)

(“[P]arties may not raise a claim for the first time on appeal.”).16

16 The Mackinac Group did cite the mandamus statute, 28 U.S.C.

§ 1361, as a source of jurisdiction. (JA 6.) But the complaint did not
assert a claim for mandamus (JA 12), nor does the opening brief argue
that the high standard for mandamus is met here. Moreover,
mandamus 1s not available because judicial review would be “possible
under the APA after plaintiffs have followed the procedures of 25 C.F.R.
pt. 83.” W. Shoshone, 1 F.3d at 1059. Similarly, before the Mackinac
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In any event, Interior did not violate the List Act in 1994. Just
before the List Act’s passage, Interior revised the Part 83 process to
relax the evidentiary standards for previously recognized Indian tribes,
but not to eliminate the need to satisfy the acknowledgment criteria.
See 59 Fed. Reg. at 9282—-83. Congress did not express any intent in the
List Act to alter that requirement. The Mackinac Group must file an
acknowledgment petition showing that its members descend from a
group previously recognized by treaty and that it meets the other
criteria for a previously recognized Indian tribe to be added to the list.
See id. at 9296 (promulgating 25 C.F.R. § 83.8).

Moreover, even if Interior had violated the List Act in 1994 as the
Mackinac Group contends, the six-year limitations period would have
expired in 2000, 28 U.S.C. § 2401(a), well before this suit was filed in
2014. The Part 83 process provides the Mackinac Group with an

opportunity to present evidence to Interior, and for Interior to reach a

Group could assert a failure-to-act claim under the APA, 5 U.S.C.

§ 706(1), it first would have to avail itself of Interior’s administrative
process for challenging the agency’s inaction. 25 C.F.R. § 2.8. See, e.g.,
Gilmore v. Weatherford, 694 F.3d 1160, 1170 (10th Cir. 2012);
Coosewoon v. Meridian Oil Co., 25 F.3d 920, 925 (10th Cir. 1994).
Neither the Mackinac Group’s complaint (JA 6—13) nor its district-court
brief (JA 55-96) expressly asserted a claim under the APA.
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final determination concerning the Mackinac Group’s current status as
an Indian tribe. See Muwekma Ohlone, 708 F.3d at 218—-19. Interior’s
final acknowledgment determination will be subject to judicial review
under the APA. Id. The Mackinac Group cannot seek judicial review
until it completes that process.

CONCLUSION

The Mackinac Group does not appear on the list of federally
recognized Indian tribes, nor has it applied for or received a positive
acknowledgment determination from Interior. Because the Mackinac
Group failed to exhaust its administrative remedies and lacks a cause of
action under the IRA, the district court’s order granting summary
judgment to Interior should be affirmed.

Respectfully submitted,
John C. Cruden
Assistant Attorney General

/s/Nicholas A. DiMascio
Nicholas A. DiMascio
U.S. Department of Justice
Env’t & Natural Resources Div.
Appellate Section
999 18th St., Suite 370
Oct. 30, 2015 Denver, CO 80202
90-2-4-14167 (303) 844-1384
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ADDENDUM: ADDITIONAL PERTINENT STATUTES
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Add. 1

generally to this subchapter. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 461 of this title and Tables.

§479. Definitions

The term “‘Indian’ as used in this Act shall in-
clude all persons of Indian descent who are
members of any recognized Indian tribe now
under Federal jurisdiction, and all persons who
are descendants of such members who were, on
June 1, 1934, residing within the present bound-
aries of any Indian reservation, and shall further
include all other persons of one-half or more In-
dian blood. For the purposes of this Act, Eski-
mos and other aboriginal peoples of Alaska shall
be considered Indians. The term ‘‘tribe’’ wher-
ever used in this Act shall be construed to refer
to any Indian tribe, organized band, pueblo, or
the Indians residing on one reservation. The
words ‘“‘adult Indians’ wherever used in this Act
shall be construed to refer to Indians who have
attained the age of twenty-one years.

(June 18, 1934, ch. 576, §19, 48 Stat. 988.)
REFERENCES IN TEXT

This Act, referred to in text, is act June 18, 1934,
which is classified generally to this subchapter. For
complete classification of this Act to the Code, see

Short Title note set out under section 461 of this title
and Tables.
ADMISSION OF ALASKA AS STATE

Admission of Alaska into the Union was accom-
plished Jan. 3, 1959, on issuance of Proc. No. 3269, Jan.
3, 1959, 24 F.R. 81, 73 Stat. ¢16, as required by sections
1 and 8(c) of Pub. L. 85-508, July 7, 1958, 72 Stat. 339, set
out as notes preceding section 21 of Title 48, Territories
and Insular Possessions.

§479a. Definitions

For the purposes of this title:?

(1) The term ‘‘Secretary’” means the Sec-
retary of the Interior.

(2) The term ‘“‘Indian tribe’’ means any In-
dian or Alaska Native tribe, band, nation,
pueblo, village or community that the Sec-
retary of the Interior acknowledges to exist as
an Indian tribe.

(3) The term ‘‘list’> means the list of recog-
nized tribes published by the Secretary pursu-
ant to section 47%a-1 of this title.

(Pub. L. 103454, title I, §102, Nov. 2, 1994, 108
Stat. 4791.)

REFERENCES IN TEXT

This title, referred to in introductory provisions, is
title I of Pub. L. 103454, Nov. 2, 1994, 108 Stat. 4791,
which enacted this section, section 479a-1 of this title,
and provisions set out as notes below. For complete
classification of this title to the Code, see Short Title
note below and Tables.

SHORT TITLE

Pub. L. 103454, title I, §101, Nov. 2, 1994, 108 Stat.
4791, provided that: “This title {enacting this section
and section 479a-1 of this title and provisions set out
below] may be cited as the ‘Federally Recognized In-
dian Tribe List Act of 1994°.”’

CONGRESSIONAL FINDINGS

Pub. L. 103-454, title I, §103, Nov. 2, 1994, 108 Stat.
4791, provided that: ““The Congress finds that—

1 See References in Text note below.
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‘(1) the Constitution, as interpreted by Federal
case law, invests Congress with plenary authority
over Indian Affairs;

‘(2) ancillary to that authority, the United States
has a trust responsibility to recognized Indian tribes,
maintains a government-to-government relationship
with those tribes, and recognizes the sovereignty of
those tribes;

‘(3) Indian tribes presently may be recognized by
Act of Congress; by the administrative procedures set
forth in part 83 of the Code of Federal Regulations de-
nominated ‘Procedures for Establishing that an
American Indian Group Exists as an Indian Tribe;’ or
by a decision of a United States court;

‘(4) a tribe which has been recognized in one of
these manners may not be terminated except by an
Act of Congress;

““(5) Congress has expressly repudiated the policy of
terminating recognized Indian tribes, and has ac-
tively sought to restore recognition to tribes that
previously have been terminated;

“(6) the Secretary of the Interior is charged with
the responsibility of keeping a list of all federally
recognized tribes;

‘(T the list.published by the Secretary should be
accurate, regularly updated, and regularly published,
since it is used by the various departments and agen-
cies of the United States to determine the eligibility
of certain groups to receive services from the United
States; and

““(8) the list of federally recognized tribes which the
Secretary publishes should reflect all of the federally
recognized Indian tribes in the United States which
are eligible for the special programs and services pro-
vided by the United States to Indians because of their
status as Indians.”

§479a-1. Publication of list of recognized tribes
(a) Publication of list

The Secretary shall publish in the Federal
Register a list of all Indian tribes which the Sec-
retary recognizes to be eligible for the special
programs and services provided by the United
States to Indians because of their status as Indi-
ans.

(b) Frequency of publication

The list shall be published within 60 days of
November 2, 1994, and annually on or before
every January 30 thereafter.

(Pub. L. 103-454, title I, §104, Nov. 2, 1994, 108
Stat. 4792.)

§ 480. Indians eligible for loans

On and after May 10, 1939, no individual of less
than one-quarter degree of Indian blood shall be
eligible for a loan from funds made available in
accordance with the provisions of the Act of
June 18, 1934 (48 Stat. 986) [25 U.S.C. 461 et seq.],
and the Act of June 26, 1936 (49 Stat. 1967) [25
U.S.C. 501 et seq.].

(May 10, 1939, ch. 118, §1, 53 Stat. 698.)

REFERENCES IN TEXT

Act of June 18, 1934, referred to in text, popularly
known as the Indian Reorganization Act, is classified
generally to this subchapter. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 461 of this title and Tables.

Act of June 26, 1936, referred to in text, popularly
known as the Oklahoma Welfare Act, is classified gen-
erally to subchapter VIII (§501 et seq.) of this chapter.
For complete classification of this Act to the Code, see

PagRagB60s 6
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Bureau of Indian Affairs, Interior

not inconsistent with the regulations
in this part 75.

[39 FR 43391, Dec. 13, 1974. Redesignated at 47
FR 13327, Mar. 30, 1982]

PART 8 1—TRIBAL REORGANIZATION
UNDER A FEDERAL STATUTE

Sec.
81.1
81.2
81.3
81.4

Definitions.
Purpose and scope.
Group eligibility.
Assistance from the Department of the
Interior.
81.5 Request to call election.
81.6 Entitlement to vote.
81.7 Adoption, ratification, or revocation by
majority vote.
81.8 Election board.
81.9 Voting districts.
81.10 District Election Boards.
81.11 Registration.
81.12 Voting list.
Eligibility disputes.
Election notices.
Opening and closing of polls.
Interpreters.
Electioneering.
Manner of voting.
Absentee voting.
Ballots.
Counting of ballots.
Contesting of election results.
Posting and certifying election re-
sults.
81.24 Approval, disapproval, or rejection ac-
tion.

AUTHORITY: 256 U.S.C. 473a, 476, 477, and 503.

SOURCE: 46 FR 1670, Jan. 7, 1981, unless oth-
erwise noted. Redesignated at 47 FR 13327,
Mar. 30, 1982.

§81.1 Definitions.

As used in this part:

(a) Adult Indian means any Indian as
defined in paragraph (i) of this section
who has attained the age of 18 years.

(b) Amendment means any modifica-
tion, change, or total revision of a con-
stitution or charter.

(c) Authorizing Officer means the Bu-
reau of Indian Affairs official having
authority to authorize the calling of a
Secretarial election.

(d) Cast ballot means an official ballot
that is cast in the proper manner at
the proper time by a duly registered
voter. A ballot is cast by duly placing
it in the ballot box or, in the case of
absentee voting, when the ballot is
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§81.1

duly received through the mail by the
election board.

(e) Charter means the charter of in-
corporation the Secretary may issue to
a reorganized tribe pursuant to Federal
Statute.

(f) Commissioner means the Commis-
sioner of Indian Affairs or his/her au-
thorized representative.

(g) Constitution or Constitution and
Bylaws means the written organiza-
tional framework of any tribe reorga-
nized pursuant to a Federal Statute for
the exercise of governmental powers.

(h) Federal Statute means one of the
following: (1) The Act of June 18, 1934,
48 Stat. 984, as amended (Indian Reor-
ganization Act); (2) the Act of June 26,
1936, 49 Stat. 1967 (Oklahoma Indian
Welfare Act); or (3) the Act of May 1,
1936, 49 Stat. 1250 (Alaska Native Reor-
ganization Act).

(i) Indian means: (1) All persons who
are members of those tribes listed or
eligible to be listed in the FEDERAL
REGISTER pursuant to 25 CFR 83.6(b) as
recognized by and receiving services
from the Bureau of Indian Affairs; pro-
vided, that the tribes have not voted to
exclude themselves from the Act of
June 18, 1934, 43 Stat. 984, as amended;
and (2) any person not a member of one
of the listed or eligible to be listed
tribes who possesses at least one-half
degree of Indian blood.

(j) Imvalid ballot means an official
cast ballot discovered at the time the
votes are counted which does not com-
ply with the requirements for voting or
is not an official ballot. An invalid bal-
lot is not to be counted for determining
the number of cast ballots.

(k) Member means any Indian who is
duly enrolled in a tribe who meets a
tribe’s written criteria for membership
or who is recognized as belonging to a
tribe by the local Indians comprising
the tribe.

(1) Mutilated ballot means an official
ballot that has been damaged to the ex-
tent that it is not possible to deter-
mine the choice the voter intended to
make. There are two Kkinds of muti-
lated official ballots:

(1) A ballot that is mutilated and not
cast. In this case, the mutilated ballot
may be exchanged for a new one. If the
need arises to exchange a mutilated ab-
sentee ballot, no additional time will
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§81.2

be provided for the new ballot to be re-
ceived by the election board.

(2) A ballot that is mutilated and
cast. A mutilated cast ballot is to be
counted in the same manner as a
spoiled cast ballot.

(m) Officer in Charge means the Su-
perintendent, Administrative Officer,
or other official of the local unit of the
Bureau of Indian Affairs (or a Bureau
employee that such person might des-
ignate) having administrative jurisdic-
tion over a tribe.

(n) Official ballot means a ballot pre-
pared by the Bureau of Indian Affairs
for use in an election pursuant to this
part. It is possible that an official bal-
lot may be found to be either spoiled or
mutilated at the time the votes are
counted.

(0) Registration means the act where-
by persons, who are eligible to vote, be-
come entitled or qualified to cast bal-
lots by having their names placed on
the list of persons who will be per-
mitted to vote.

(p) Reorganized tribe means a tribe
whose members have adopted a con-
stitution pursuant to a Federal Stat-
ute.

(q) Reservation means any area estab-
lished by treaty, Congressional Act,
Executive Order, or otherwise for the
use or occupancy of Indians.

(r) Revocation means that act where-
by the adult members of a tribe vote to
abandon their constitutional form of
government as opposed to their voting
to amend or totally revise it.

(s) Secretarial election means an elec-
tion held within a tribe pursuant to
regulations prescribed by the Secretary
as authorized by Federal Statute (as
distinguished from {ribal elections
which are conducted under tribal au-
thority. (See Cheyenne River Sioux Tribe
v. Andrus, 566 F. 2d 1085 (8th Cir., 1977),
cert. denied 439 U.S. 820 (1978)).

(t) Secretary means the Secretary of
the Interior or his/her authorized rep-
resentative.

(u) Spoiled ballot means an official
ballot that has been marked in such a
way that it is not possible to determine
the intent of the voter, a ballot that
has not been marked at all, or one that
has been marked so as to violate the
secrecy of the ballot. There are two
kinds of spoiled official ballots:
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(1) A ballot that is spoiled and not
cast. In this case, the spoiled ballot
may be exchanged for a new one. If the
need arises to exchange a spoiled ab-
sentee ballot, no additional time will
be provided for the new ballot to be re-
ceived by the election board.

(2) A ballot that is spoiled and cast.
A spoiled cast ballot is to be counted in
tabulating the total votes cast in con-
junction with determining whether the
required percentage of the qualified
voters has participated in the election.

(v) Tribal government means that enti-
ty established pursuant to a tribal con-
stitution as empowered to speak for
the tribe or in the absence thereof any
group or individual that is recognized
by the tribal members as empowered to
speak for the tribe.

(w) Tribe means: (1) Any Indian enti-
ty that has not voted to exclude itself
from the Indian Reorganization Act
and is included, or is eligible to be in-
cluded, among those tribes, bands,
pueblos, groups, communities, or Alas-
ka Native entities listed in the FED-
ERAL REGISTER pursuant to §83.6(b) of
this chapter as recognized and receiv-
ing services from the Bureau of Indian
Affairs; and (2) any group of Indians
whose members each have at least one-
half degree of Indian blood for whom a
reservation is established and who each
reside on that reservation. Such tribes
may consist of any consolidation of one
or more tribes or parts of tribes.

(x) Voting district means a geo-
graphical area established to facilitate
a tribal election process.

§81.2 Purpose and scope.

(a) The purpose of this part is to pro-
vide uniformity and order in:

(1) Holding Secretarial elections for
voting on proposed constitutions when
tribes wish to reorganize,

(2) Adopting comnstitutional amend-
ments,

(3) Ratifying and amending charters,

(4) Revoking constitutions, and

(5) Facilitating the calling of such
elections by the Secretary under provi-
sions of a Federal Statute.

(b) This part may also be used as a
guideline by tribes wishing to hold con-
stitutional elections that are not held
pursuant to a Federal Statute.
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§82.10

(2) Lack of proper qualifications of a
signer.

No challenge will be considered which
is not accompanied by supporting evi-
dence in writing. In the event that an
individual’s name appears on a petition
more than once, all but one of the
names shall be stricken.

§82.10 Action on the petition.

(a) Within 30 days after the official
filing date, the local Bureau official
shall forward to the Area Director, or
when the Area Director is the local Bu-
reau official, directly to the Commis-
sioner, the original of the petition and
its accompanying signatures, together
with recommendations concerning
challenges and conclusions concerning:

(1) The validity of the signatures;

(2) The adequacy of the number of
signatures; and

(3) The propriety of the petitioning
procedure.

(b) The Area Director or the Commis-
sioner, as the case may be, shall within
45 days after the official filing date de-
cide upon each challenge and the suffi-
ciency of the petition and announce
whether the petition shall be acted
upon. If a decision is reached that the
petitioning action is for any reason in-
sufficient, the spokesman for the peti-
tioners and the governing body of the
tribe will be so informed and given the
reasons for the decision. If a peti-
tioning action warrants action by the
Secretary or Commissioner, the
spokesman for the petitioners and the
governing body of the tribe concerned
will be so informed. The decision in
such matters shall be final. The proce-
dures for implementing any action ini-
tiated by the acceptance of a petition
will be determined in accordance with
pertinent directives and regulations.

§82.11 Duration of petition.

Any petition submitted under this
part, shall be considered only for the
purpose stated therein. Once a petition
has been acted upon, it shall not be
used again.
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PART 83—PROCEDURES FOR ESTAB-
LISHING THAT AN AMERICAN IN-
DIAN GROUP EXISTS AS AN IN-
DIAN TRIBE

Sec.
83.1
83.2
83.3
83.4
83.5
83.6

Definitions.
Purpose.
Scope.
Filing a letter of intent.
Duties of the Department.
General provisions for the documented
petition.
83.7 Mandatory criteria for Federal ac-
knowledgment.
83.8 Previous Federal acknowledgment
83.9 Notice of receipt of a petition.
83.10 Processing of the documented peti-
tion.
83.11 Independent review,
and final action.
83.12 Implementation of decisions.
83.13 Information collection.

AUTHORITY: 5 U.S.C. 301; 26 U.S.C. 2 and 9;
43 U.S.C. 1457; and 209 Departmental Manual
8.

SOURCE: 59 FR 9293, Feb. 25, 1994, unless
otherwise noted.

reconsideration

§83.1 Definitions.

As used in this part:

Area Office means a Bureau of Indian
Affairs Area Office.

Assistant Secretary means the Assist-
ant Secretary—Indian Affairs, or that
officer’s authorized representative.

Autonomous means the exercise of po-
litical influence or authority inde-
pendent of the control of any other In-
dian governing entity. Autonomous
must be understood in the context of
the history, geography, culture and so-
cial organization of the petitioning
group.

Board means the Interior Board of In-
dian Appeals.

Bureau means the Bureau of Indian
Affairs.

Community means any group of people
which can demonstrate that consistent
interactions and significant social rela-
tionships exist within its membership
and that its members are differentiated
from and identified as distinct from
nonmembers. Community must be un-
derstood in the context of the history,
geography, culture and social organiza-
tion of the group.

Continental United States means the
contiguous 48 states and Alaska.
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Continuously or continuous means ex-
tending from first sustained contact
with non-Indians throughout the
group’s history to the present substan-
tially without interruption.

Deparitment means the Department of
the Interior.

Documented petition means the de-
tailed arguments made by a petitioner
to substantiate its claim to continuous
existence as an Indian tribe, together
with the factual exposition and all doc-
umentary evidence necessary to dem-
onstrate that these arguments address
the mandatory criteria in §83.7(a)
through (g).

Historically, historical or history means
dating from first sustained contact
with non-Indians.

Indian group or group means any In-
dian or Alaska Native aggregation
within the continental United States
that the Secretary of the Interior does
not acknowledge to be an Indian tribe.

Indian tribe, also referred to herein as
tribe, means any Indian or Alaska Na-
tive tribe, band, pueblo, village, or
community within the continental
United States that the Secretary of the
Interior presently acknowledges to
exist as an Indian tribe.

Indigenous means native to the conti-
nental United States in that at least
part of the petitioner’s territory at the
time of sustained contact extended
into what is now the continental
United States.

Informed party means any person or
organization, other than an interested
party, who requests an opportunity to
submit comments or evidence or to be
kept informed of general actions re-
garding a specific petitioner.

Interested party means any person, or-
ganization or other entity who can es-
tablish a legal, factual or property in-
terest in an acknowledgment deter-
mination and who requests an oppor-
tunity to submit comments or evidence
or to be kept informed of general ac-
tions regarding a specific petitioner.
“Interested party’ includes the gov-
ernor and attorney general of the state
in which a petitioner is located, and
may include, but is not limited to,
local governmental units, and any rec-
ognized Indian tribes and unrecognized
Indian groups that might be affected
by an acknowledgment determination.
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Letter of intent means an undocu-
mented letter or resolution by which
an Indian group requests Federal ac-
knowledgment as an Indian tribe and
expresses its intent to submit a docu-
mented petition.

Member of an Indian group means an
individual who is recognized by an In-
dian group as meeting its membership
criteria and who consents to being list-
ed as a member of that group.

Member of an Indian tribe means an
individual who meets the membership
requirements of the tribe as set forth
in its governing document or, absent
such a document, has been recognized
as a member collectively by those per-
sons comprising the tribal governing
body, and has consistently maintained
tribal relations with the tribe or is list-
ed on the tribal rolls of that tribe as a
member, if such rolls are kept.

Petitioner means any entity that has
submitted a letter of intent to the Sec-
retary requesting acknowledgment
that it is an Indian tribe.

Political influence or authority means
a tribal council, leadership, internal
process or other mechanism which the
group has used as a means of influ-
encing or controlling the behavior of
its members in significant respects,
and/or making decisions for the group
which substantially affect its members,
and/or representing the group in deal-
ing with outsiders in matters of con-
sequence. This process is to be under-
stood in the context of the history, cul-
ture and social organization of the
group.

Previous Federal acknowledgment
means action by the Federal govern-
ment clearly premised on identifica-
tion of a tribal political entity and in-
dicating clearly the recognition of a re-
lationship between that entity and the
United States.

Secretary means the Secretary of the
Interior or that officer’s authorized
representative.

Sustained contact means the period of
earliest sustained non-Indian settle-
ment and/or governmental presence in
the local area in which the historical
tribe or tribes from which the peti-
tioner descends was located histori-
cally.
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Tribal relations means participation
by an individual in a political and so-
cial relationship with an Indian tribe.

Tribal roll, for purposes of these regu-
lations, means a list exclusively of
those individuals who have been deter-
mined by the tribe to meet the tribe’s
membership requirements as set forth
in its governing document. In the ab-
sence of such a document, a tribal roll
means a list of those recognized as
members by the tribe’s governing body.
In either case, those individuals on a
tribal roll must have affirmatively
demonstrated consent to being listed
as members.

§83.2 Purpose.

The purpose of this part is to estab-
lish a departmental procedure and pol-
icy for acknowledging that certain
American Indian groups exist as tribes.
Acknowledgment of tribal existence by
the Department is a prerequisite to the
protection, services, and benefits of the
Federal government available to In-
dian tribes by virtue of their status as
tribes. Acknowledgment shall also
mean that the tribe is entitled to the
immunities and privileges available to
other federally acknowledged Indian
tribes by virtue of their government-
to-government relationship with the
United States as well as the respon-
sibilities, powers, limitations and obli-
gations of such tribes. Acknowledg-
ment shall subject the Indian tribe to
the same authority of Congress and the
United States to which other federally
acknowledged tribes are subjected.

§83.3 Scope.

(a) This part applies only to those
American Indian groups indigenous to
the continental United States which
are not currently acknowledged as In-
dian tribes by the Department. It is in-
tended to apply to groups that can es-
tablish a substantially continuous trib-
al existence and which have functioned
as autonomous entities throughout his-
tory until the present.

(b) Indian tribes, organized bands,
pueblos, Alaska Native villages, or
communities which are already ac-
knowledged as such and are receiving
services from the Bureau of Indian Af-
fairs may not be reviewed under the
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procedures established by these regula-
tions.

(c) Associations, organizations, cor-
porations or groups of any character
that have been formed in recent times
may not be acknowledged under these
regulations. The fact that a group that
meets the criteria in §83.7 (a) through
(g) has recently incorporated or other-
wise formalized its existing autono-
mous political process will be viewed
as a change in form and have no bear-
ing on the Assistant Secretary’s final
decision.

(d) Splinter groups, political fac-
tions, communities or groups of any
character that separate from the main
body of a currently acknowledged tribe
may not be acknowledged under these
regulations. However, groups that can
establish clearly that they have func-
tioned throughout history until the
present as an autonomous tribal entity
may be acknowledged under this part,
even though they have been regarded
by some as part of or have been associ-
ated in some manner with an acknowl-
edged North American Indian tribe.

(e) Further, groups which are, or the
members of which are, subject to con-
gressional legislation terminating or
forbidding the Federal relationship
may not be acknowledged under this
part.

(f) Finally, groups that previously pe-
titioned and were denied Federal ac-
knowledgment under these regulations
or under previous regulations in part 83
of this title, may not be acknowledged
under these regulations. This includes
reorganized or reconstituted peti-
tioners previously denied, or splinter
groups, spin-offs, or component groups
of any type that were once part of peti-
tioners previously denied.

(g) Indian groups whose documented
petitions are under active consider-
ation at the effective date of these re-
vised regulations may choose to com-
plete their petitioning process either
under these regulations or under the
previous acknowledgment regulations
in part 83 of this title. This choice
must be made by April 26, 1994. This op-
tion shall apply to any petition for
which a determination is not final and
effective. Such petitioners may request
a suspension of consideration under
§83.10(g) of not more than 180 days in
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order to provide additional information
or argument.

§83.4 Filing a letter of intent.

(a) Any Indian group in the conti-
nental United States that believes it
should be acknowledged as an Indian
tribe and that it can satisfy the cri-
teria in §83.7 may submit a letter of in-
tent.

(b) Letters of intent requesting ac-
knowledgment that an Indian group ex-
ists as an Indian tribe shall be filed
with the Assistant Secretary—Indian
Affairs, Department of the Interior,
1849 C Street, NW., Washington, DC
20240. Attention: Branch of Acknowl-
edgment and Research, Mail Stop 2611-
MIB. A letter of intent may be filed in
advance of, or at the same time as, a
group’s documented petition.

(c) A letter of intent must be pro-
duced, dated and signed by the gov-
erning body of an Indian group and
submitted to the Assistant Secretary.

§83.5 Duties of the Department.

(a) The Department shall publish in
the FEDERAL REGISTER, no less fre-
quently than every three years, a list
of all Indian tribes entitled to receive
services from the Bureau by virtue of
their status as Indian tribes. The list
may be published more frequently, if
the Assistant Secretary deems it nec-
essary.

(b) The Assistant Secretary shall
make available revised and expanded
guidelines for the preparation of docu-
mented petitions by September 23, 1994.
These guidelines will include an expla-
nation of the criteria and other provi-
sions of the regulations, a discussion of
the types of evidence which may be
used to demonstrate particular criteria
or other provisions of the regulations,
and general suggestions and guidelines
on how and where to conduct research.
The guidelines may be supplemented or
updated as mnecessary. The Depart-
ment’s example of a documented peti-
tion format, while preferable, shall not
preclude the use of any other format.

(c) The Department shall, upon re-
quest, provide petitioners with sugges-
tions and advice regarding preparation
of the documented petition. The De-
partment shall not be responsible for
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the actual research on behalf of the pe-
titioner.

(d) Any notice which by the terms of
these regulations must be published in
the FEDERAL REGISTER, shall also be
mailed to the petitioner, the governor
of the state where the group is located,
and to other interested parties.

(e) After an Indian group has filed a
letter of intent requesting Federal ac-
knowledgment as an Indian tribe and
until that group has actually sub-
mitted a documented petition, the As-
sistant Secretary may contact the
group periodically and request clari-
fication, in writing, of its intent to
continue with the petitioning process.

(f) All petitioners under active con-
sideration shall be notified, by April 16,
1994, of the opportunity under §83.3(g)
to choose whether to complete their
petitioning process under the provi-
sions of these revised regulations or
the previous regulations as published,
on September 5, 1978, at 43 FR 39361.

(g) All other groups that have sub-
mitted documented petitions or letters
of intent shall be notified of and pro-
vided with a copy of these regulations
by July 25, 1994.

§83.6 General provisions for the docu-
mented petition.

(a) The documented petition may be
in any readable form that contains de-
tailed, specific evidence in support of a
request to the Secretary to acknowl-
edge tribal existence.

(b) The documented petition must in-
clude a certification, signed and dated
by members of the group’s governing
body, stating that it is the group’s offi-
cial documented petition.

(c) A petitioner must satisfy all of
the criteria in paragraphs (a) through
(g) of §83.7 in order for tribal existence
to be acknowledged. Therefore, the
documented petition must include
thorough explanations and supporting
documentation in response to all of the
criteria. The definitions in §83.1 are an
integral part of the regulations, and
the criteria should be read carefully to-
gether with these definitions.

(d) A petitioner may be denied ac-
knowledgment if the evidence available
demonstrates that it does not meet one
or more criteria. A petitioner may also
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be denied if there is insufficient evi-
dence that it meets one or more of the
criteria. A criterion shall be considered
met if the available evidence estab-
lishes a reasonable likelihood of the
validity of the facts relating to that
criterion. Conclusive proof of the facts
relating to a criterion shall not be re-
quired in order for the criterion to be
considered met.

(e) Bvaluation of petitions shall take
into account historical situations and
time periods for which evidence is de-
monstrably limited or not available.
The limitations inherent in dem-
onstrating the historical existence of
community and political influence or
authority shall also be taken into ac-
count. Existence of community and po-
litical influence or authority shall be
demonstrated on a substantially con-
tinuous basis, but this demonstration
does not require meeting these criteria
at every point in time. Fluctuations in
tribal activity during various years
shall not in themselves be a cause for
denial of acknowledgment under these
criteria.

(f) The criteria in §83.7 (a) through
(g) shall be interpreted as applying to
tribes or groups that have historically
combined and functioned as a single
autonomous political entity.

(g) The specific forms of evidence
stated in the criteria in §83.7 (a)
through (c) and §83.7(e) are not manda-
tory requirements. The criteria may be
met alternatively by any suitable evi-
dence that demonstrates that the peti-
tioner meets the requirements of the
criterion statement and related defini-
tions.

§83.7 Mandatory criteria for Federal
acknowledgment.

The mandatory criteria are:

(a) The petitioner has been identified
as an American Indian entity on a sub-
stantially continuous basis since 1900.
Evidence that the group’s character as
an Indian entity has from time to time
been denied shall not be considered to
be conclusive evidence that this cri-
terion has not been met. Evidence to be
relied upon in determining a group’s
Indian identity may include one or a
combination of the following, as well
as other evidence of identification by

Document #158&%43

Filed: 10/30/2015

25 CFR Ch. | (4-1-14 Edition)

other than the petitioner itself or its
members.

(1) Identification as an Indian entity
by Federal authorities.

(2) Relationships with State govern-
ments based on identification of the
group as Indian.

(3) Dealings with a county, parish, or
other local government in a relation-
ship based on the group’s Indian iden-
tity.

(4) Identification as an Indian entity
by anthropologists, historians, and/or
other scholars.

(5) Identification as an Indian entity
in newspapers and books.

(6) Identification as an Indian entity
in relationships with Indian tribes or
with national, regional, or state Indian
organizations.

(b) A predominant portion of the pe-
titioning group comprises a distinct
community and has existed as a com-
munity from historical times until the
present.

(1) This criterion may be dem-
onstrated by some combination of the
following evidence and/or other evi-
dence that the petitioner meets the
definition of community set forth in
§83.1:

(i) Significant rates of marriage
within the group, and/or, as may be
culturally required, patterned out-mar-
riages with other Indian populations.

(ii) Significant social relationships
connecting individual members.

(iii) Significant rates of informal so-
cial interaction which exist broadly
among the members of a group.

(iv) A significant degree of shared or
cooperative labor or other economic
activity among the membership.

(v) Bvidence of strong patterns of dis-
crimination or other social distinc-
tions by non-members.

(vi) Shared sacred or secular ritual
activity encompassing most of the
group.

(vii) Cultural patterns shared among
a significant portion of the group that
are different from those of the non-In-
dian populations with whom it inter-
acts. These patterns must function as
more than a symbolic identification of
the group as Indian. They may include,
but are not limited to, language, kin-
ship organization, or religious beliefs
and practices.
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(viii) The persistence of a named, col-
lective Indian identity continuously
over a period of more than 50 years,
notwithstanding changes in name.

(ix) A demonstration of historical po-
litical influence under the criterion in
§83.7(c) shall be evidence for dem-
onstrating historical community.

(2) A petitioner shall be considered to
have provided sufficient evidence of
community at a given point in time if
evidence is provided to demonstrate
any one of the following:

(i) More than 50 percent of the mem-
bers reside in a geographical area ex-
clusively or almost exclusively com-
posed of members of the group, and the
balance of the group maintains con-
sistent interaction with some members
of the community;

(ii) At least 50 percent of the mar-
riages in the group are between mem-
bers of the group;

(iii) At least 50 percent of the group
members maintain distinct cultural
patterns such as, but not limited to,
language, kinship organization, or reli-
gious beliefs and practices;

(iv) There are distinct community so-
cial institutions encompassing most of
the members, such as kinship organiza-
tions, formal or informal economic co-
operation, or religious organizations;
or

(v) The group has met the criterion
in §83.7(c) using evidence described in
§83.7(c)(2).

(c) The petitioner has maintained po-
litical influence or authority over its
members as an autonomous entity
from historical times until the present.

(1) This criterion may be dem-
onstrated by some combination of the
evidence listed below and/or by other
evidence that the petitioner meets the
definition of political influence or au-
thority in §83.1.

(i) The group is able to mobilize sig-
nificant numbers of members and sig-
nificant resources from its members
for group purposes.

(ii) Most of the membership considers
issues acted upon or actions taken by
group leaders or governing bodies to be
of importance.

(iii) There is widespread knowledge,
communication and involvement in po-
litical processes by most of the group’s
members.
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(iv) The group meets the criterion in
§83.7(b) at more than a minimal level.

(v) There are internal conflicts which
show controversy over valued group
goals, properties, policies, processes
and/or decisions.

(2) A petitioning group shall be con-
sidered to have provided sufficient evi-
dence to demonstrate the exercise of
political influence or authority at a
given point in time by demonstrating
that group leaders and/or other mecha-
nisms exist or existed which:

(i) Allocate group resources such as
land, residence rights and the like on a
consistent basis.

(ii) Settle disputes between members
or subgroups by mediation or other
means on a regular basis;

(iii) Exert strong influence on the be-
havior of individual members, such as
the establishment or maintenance of
norms and the enforcement of sanc-
tions to direct or control behavior;

(iv) Organize or influence economic
subsistence activities among the mem-
bers, including shared or cooperative
labor.

(3) A group that has met the require-
ments in paragraph 83.7(b)(2) at a given
point in time shall be considered to
have provided sufficient evidence to
meet this criterion at that point in
time.

(d) A copy of the group’s present gov-
erning document including its member-
ship criteria. In the absence of a writ-
ten document, the petitioner must pro-
vide a statement describing in full its
membership criteria and current gov-
erning procedures.

(e) The petitioner’s membership con-
sists of individuals who descend from a
historical Indian tribe or from histor-
ical Indian tribes which combined and
functioned as a single autonomous po-
litical entity.

(1) Bvidence acceptable to the Sec-
retary which can be used for this pur-
pose includes but is not limited to:

(i) Rolls prepared by the Secretary on
a descendancy basis for purposes of dis-
tributing claims money, providing al-
lotments, or other purposes;

(ii) State, Federal, or other official
records or evidence identifying present
members or ancestors of present mem-
bers as being descendants of a histor-
ical tribe or tribes that combined and
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functioned as a single autonomous po-
litical entity.

(iii) Church, school, and other similar
enrollment records identifying present
members or ancestors of present mem-
bers as being descendants of a histor-
ical tribe or tribes that combined and
functioned as a single autonomous po-
litical entity.

(iv) Affidavits of recognition by trib-
al elders, leaders, or the tribal gov-
erning body identifying present mem-
bers or ancestors of present members
as being descendants of a historical
tribe or tribes that combined and func-
tioned as a single autonomous political
entity.

(v) Other records or evidence identi-
fying present members or ancestors of
present members as being descendants
of a historical tribe or tribes that com-
bined and functioned as a single auton-
omous political entity.

(2) The petitioner must provide an of-
ficial membership list, separately cer-
tified by the group’s governing body, of
all known current members of the
group. This list must include each
member’s full name (including maiden
name), date of birth, and current resi-
dential address. The petitioner must
also provide a copy of each available
former list of members based on the
group’s own defined criteria, as well as
a statement describing the cir-
cumstances surrounding the prepara-
tion of the current list and, insofar as
possible, the circumstances sur-
rounding the preparation of former
lists.

(f) The membership of the petitioning
group is composed principally of per-
sons who are not members of any ac-
knowledged North American Indian
tribe. However, under certain condi-
tions a petitioning group may be ac-
knowledged even if its membership is
composed principally of persons whose
names have appeared on rolls of, or
who have been otherwise associated
with, an acknowledged Indian tribe.
The conditions are that the group must
establish that it has functioned
throughout history until the present as
a separate and autonomous Indian trib-
al entity, that its members do not
maintain a bilateral political relation-
ship with the acknowledged tribe, and
that its members have provided writ-
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ten confirmation of their membership
in the petitioning group.

(g) Neither the petitioner nor its
members are the subject of congres-
sional legislation that has expressly
terminated or forbidden the Federal re-
lationship.

§83.8 Previous
ment.

Federal acknowledg-

(a) Unambiguous previous Federal ac-
knowledgment is acceptable evidence
of the tribal character of a petitioner
to the date of the last such previous ac-
knowledgment. If a petitioner provides
substantial evidence of unambiguous
Federal acknowledgment, the peti-
tioner will then only be required to
demonstrate that it meets the require-
ments of §83.7 to the extent required by
this section.

(b) A determination of the adequacy
of the evidence of previous Federal ac-
tion acknowledging tribal status shall
be made during the technical assist-
ance review of the documented petition
conducted pursuant to §83.10(b). If a pe-
tition is awaiting active consideration
at the time of adoption of these regula-
tions, this review will be conducted
while the petition is under active con-
sideration unless the petitioner re-
quests in writing that this review be
made in advance.

(c) Bvidence to demonstrate previous
Federal acknowledgment includes, but
is not limited to:

(1) Evidence that the group has had
treaty relations with the United
States.

(2) Bvidence that the group has been
denominated a tribe by act of Congress
or Executive Order.

(3) Bvidence that the group has been
treated by the Federal Government as
having collective rights in tribal lands
or funds.

(d) To be acknowledged, a petitioner
that can demonstrate previous Federal
acknowledgment must show that:

(1) The group meets the requirements
of the criterion in §83.7(a), except that
such identification shall be dem-
onstrated since the point of last Fed-
eral acknowledgment. The group must
further have been identified by such
sources as the same tribal entity that
was previously acknowledged or as a
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portion that has evolved from that en-
tity.

(2) The group meets the requirements
of the criterion in §83.7(b) to dem-
onstrate that it comprises a distinct
community at present. However, it
need not provide evidence to dem-
onstrate existence as a community his-
torically.

(3) The group meets the requirements
of the criterion in §83.7(c) to dem-
onstrate that political influence or au-
thority is exercised within the group at
present. Sufficient evidence to meet
the criterion in §83.7(c) from the point
of last Federal acknowledgment to the
present may be provided by demonstra-
tion of substantially continuous histor-
ical identification, by authoritative,
knowledgeable external sources, of
leaders and/or a governing body who
exercise political influence or author-
ity, together with demonstration of
one form of evidence listed in §83.7(c).

(4) The group meets the requirements
of the criteria in paragraphs 83.7 (d)
through (g).

(5) If a petitioner which has dem-
onstrated previous Federal acknowl-
edgment cannot meet the requirements
in paragraphs (d) (1) and (3), the peti-
tioner may demonstrate alternatively
that it meets the requirements of the
criteria in §83.7 (a) through (c) from
last Federal acknowledgment until the
present.

§83.9 Notice of receipt of a petition.

(a) Within 30 days after receiving a
letter of intent, or a documented peti-
tion if a letter of intent has not pre-
viously been received and noticed, the
Asgsistant Secretary shall acknowledge
such receipt in writing and shall have
published within 60 days in the FED-
ERAL REGISTER a notice of such receipt.
This notice must include the name, lo-
cation, and mailing address of the peti-
tioner and such other information as
will identify the entity submitting the
letter of intent or documented petition
and the date it was received. This no-
tice shall also serve to announce the
opportunity for interested parties and
informed parties to submit factual or
legal arguments in support of or in op-
position to the petitioner’s request for
acknowledgment and/or to request to
be kept informed of all general actions
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affecting the petition. The notice shall
also indicate where a copy of the letter
of intent and the documented petition
may be examined.

(b) The Assistant Secretary shall no-
tify, in writing, the governor and at-
torney general of the state in which a
petitioner is located. The Assistant
Secretary shall also notify any recog-
nized tribe and any other petitioner
which appears to have a historical or
present relationship with the peti-
tioner or which may otherwise be con-
sidered to have a potential interest in
the acknowledgment determination.

(c) The Assistant Secretary shall also
publish the notice of receipt of the let-
ter of intent, or documented petition if
a letter of intent has not been pre-
viously received, in a major newspaper
or newspapers of general circulation in
the town or city nearest to the peti-
tioner. The notice will include all of
the information in paragraph (a) of this
section.

§83.10 Processing of the documented
petition.

(a) Upon receipt of a documented pe-
tition, the Assistant Secretary shall
cause a review to be conducted to de-
termine whether the petitioner is enti-
tled to be acknowledged as an Indian
tribe. The review shall include consid-
eration of the documented petition and
the factual statements contained
therein. The Assistant Secretary may
also initiate other research for any
purpose relative to analyzing the docu-
mented petition and obtaining addi-
tional information about the peti-
tioner’s status. The Assistant Sec-
retary may likewise consider any evi-
dence which may be submitted by in-
terested parties or informed parties.

(b) Prior to active consideration of
the documented petition, the Assistant
Secretary shall conduct a preliminary
review of the petition for purposes of
technical assistance.

(1) This technical assistance review
does not constitute the Assistant Sec-
retary’s review to determine if the pe-
titioner is entitled to be acknowledged
as an Indian tribe. It is a preliminary
review for the purpose of providing the
petitioner an opportunity to supple-
ment or revise the documented petition
prior to active consideration. Insofar
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(h)(1) If the Board finds that no peti-
tioner’s or interested party’s request
for reconsideration is timely, the As-
sistant Secretary’s determination shall
become effective and final for the De-
partment 120 days from the publication
of the final determination in the FED-
ERAL REGISTER.

(2) If the Secretary declines to re-
quest reconsideration under paragraph
()(2) of this section, the Assistant Sec-
retary’s decision shall become effective
and final for the Department as of the
date of notification to all parties of the
Secretary’s decision.

(3) If a determination is reconsidered
by the Assistant Secretary because of
action by the Board remanding a deci-
sion or because the Secretary has re-
quested reconsideration, the reconsid-
ered determination shall be final and
effective upon publication of the notice
of this reconsidered determination in
the FEDERAL REGISTER.

§83.12 Implementation of decisions.

(a) Upon final determination that the
petitioner exists as an Indian tribe, it
shall be considered eligible for the
services and benefits from the Federal
government that are available to other
federally recognized tribes. The newly
acknowledged tribe shall be considered
a historic tribe and shall be entitled to
the privileges and immunities avail-
able to other federally recognized his-
toric tribes by virtue of their govern-
ment-to-government relationship with
the United States. It shall also have
the responsibilities and obligations of
such tribes. Newly acknowledged In-
dian tribes shall likewise be subject to
the same authority of Congress and the
United States as are other federally ac-
knowledged tribes.

(b) Upon acknowledgment as an In-
dian tribe, the list of members sub-
mitted as part of the petitioners docu-
mented petition shall be the tribe’s
complete base roll for purposes of Fed-
eral funding and other administrative
purposes. For Bureau purposes, any ad-
ditions made to the roll, other than in-
dividuals who are descendants of those
on the roll and who meet the tribe’s
membership criteria, shall be limited
to those meeting the requirements of
§83.7(e) and maintaining significant so-
cial and political ties with the tribe
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(i.e., maintaining the same relation-
ship with the tribe as those on the list
submitted with the group’s docu-
mented petition).

(c) While the newly acknowledged
tribe shall be comnsidered eligible for
benefits and services available to feder-
ally recognized tribes because of their
status as Indian tribes, acknowledg-
ment of tribal existence shall not cre-
ate immediate access to existing pro-
grams. The tribe may participate in ex-
isting programs after it meets the spe-
cific program requirements, if any, and
upon appropriation of funds by Con-
gress. Requests for appropriations shall
follow a determination of the needs of
the newly acknowledged tribe.

(d) Within six months after acknowl-
edgment, the appropriate Area Office
shall consult with the newly acknowl-
edged tribe and develop, in cooperation
with the tribe, a determination of
needs and a recommended budget.
These shall be forwarded to the Assist-
ant Secretary. The recommended budg-
et will then be considered along with
other recommendations by the Assist-
ant Secretary in the usual budget re-
quest process.

§83.13 Information collection.

(a) The collections of information
contained in §83.7 have been approved
by the Office of Management and Budg-
et under 44 U.S.C. 3501 et seq. and as-
signed clearance number 1076-0104. The
information will be used to establish
historical existence as a tribe, verify
family relationships and the group’s
claim that its members are Indian and
descend from a historical tribe or
tribes which combined, that members
are not substantially enrolled in other
Indian tribes, and that they have not
individually or as a group been termi-
nated or otherwise forbidden the Fed-
eral relationship. Response is required
to obtain a benefit in accordance with
25U0.8.C. 2.

(b) Public reporting burden for this
information is estimated to average
1,968 hours per petition, including the
time for reviewing instructions,
searching existing data sources, gath-
ering and maintaining the data needed,
and completing and reviewing the col-
lection of information. Send comments
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Public Law 100-581
100th Congress

An Act
Nov. 1, 1988  Tg establish procedures for review of tribal constitutions and bylaws or amendments
[H.R. 2677] thereto pursuant to the Act of June 18, 1934 (48 Stat. 987).

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—INDIAN REORGANIZATION ACT AMENDMENTS

Sec. 101. Section 16 of the Act of June 18, 1934 (48 Stat. 984; 25
U.S.C. 476) is amended to read as follows:

“Skc. 16. (a) Any Indian tribe shall have the right to organize for
its common welfare, and may adopt an appropriate constitution and
b)gaws, and any amendments thereto, which shall become effective
when—

(1) ratified by a majority vote of the adult members of the
tribe or tribes at a special election authorized and called by the
Secretary under such rules and regulations as the Secretary
may prescribe; and

(2) approved by the Secretary pursuant to subsection (d) of
this section. '

(b) Any constitution or bylaws ratified and approved by the Sec-
retary shall be revocable by an election open to the same voters and
conducted in the same manner as provided in subsection (a) for the
adoption of a constitution or bylaws.

(cX1) The Secretary shall call and hold an election as required by
subsection (a)—

(A) within one hundred and eighty days after the receipt of a
tribal request for an election to ratify a proposed constitution
and bylaws, or to revoke such constitution and bylaws; or

(B) within ninety days after receipt of a tribal request for
election to ratify an amendment to the constitution and bylaws.

(2) During the time periods established by paragraph (1), the
Secretary shall—

(A) provide such technical advice and assistance as may be
requested by the tribe or as the Secretary determines may be
needed; and

(B) review the final draft of the constitution and bylaws, or
amendments thereto to determine if any provision therein is
contrary to applicable laws.

(3) After the review provided in paragraph (2) and at least thirty
days prior to the calling of the election, the Secretary shall notify
the tribe, in writing, whether and in what manner the Secretary has
found the proposed constitution and bylaws or amendments thereto
to be contrary to applicable laws.

(dX1) If an election called under subsection (a) results in the
adoption by the tribe of the proposed constitution and bylaws or
amendments thereto, the Secretary shall approve the constitution
and bylaws or amendments thereto within forty-five days after the
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election unless the Secretary finds that the proposed constitution
and bylaws or any amendments are contrary to applicable laws.
(2) If the Secretary does not approve or disapprove the constitu-
tion and bylaws or amendments within the forty-five days, the
Secretary’s approval shall be considered as given. Actions to enforce
the provisions of this section may be brought in the appropriate
Federal district court.
(e) In addition to all powers vested in any Indian tribe or tribal
council by existing law, the constitution adopted by said tribe shall
also vest in such tribe or its tribal council the following rights and
powers: To employ legal counsel, the choice of counsel and fixing of
fees to be subject to the approval of the Secretary; to prevent the
sale, disposition, lease, or encumbrance of tribal lands, interests in
lands, or other tribal assets without the consent of the tribe; and to State and local
negotiate with the Federal, State, and local governments. The Sec- governments.
retary shall advise such tribe or its tribal council of all appropria-
tion estimates or Federal projects for the benefit of the tribe prior to
the submission of such estimates to the Office of Management and
Budget and the Congress.
Skc. 102. For the purpose of this Act, the term— 25 USC 476 note.
(1) “applicable laws”” means any treaty, Executive order or
Act of Congress or any final decision of the Federal courts
which are applicable to the tribe, and any other laws which are
applicable to the tribe pursuant to an Act of Congress or by any
final decision of the Federal courts;
(2) “appropriate tribal request” means receipt in the Area
Office of the Bureau of Indian Affairs having administrative
jurisdiction over the requesting tribe, of a duly enacted tribal
resolution requesting a Secretarial election as well as a copy of
the proposed tribal constitution and bylaws, amendment, or
revocation action;
(3) “Secretary” means the Secretary of the Interior.
Sec. 103. Nothing in this Act is intended to amend, revoke, or 25 USC 476 note.
affect any tribal constitution, bylaw, or amendment rat1ﬁed and
approved prior to this Act.

TITLE II——MISCELLANEOI%J% %VI\éIENDMEN TS TO EXISTING

Sec. 201. Subsection (b) of section 3 of the Old Age Assistance
Claims Settlement Act (98 Stat. 2317; 25 U.S.C. 2302(b)) is amended
to read as follows:

“(b) No payment shall be made to a person under subsection (a)
with respect to any unauthorized disbursement from the trust estate
of a deceased Indian if—

“(1) the total amount of unauthorized disbursements from
such trust estate was less than $50; or
1"(2) the payment (not including interest) would be less than

Sec. 202. Section 4(b) of the Act of September 9, 1988 (Public Law
100-425) entitled “An Act to establish a reservation for the Confed-
erated Tribes of the Grand Ronde Community of Oregon, and for
other purposes” is amended by striking out “4” in the first column 25 USC 713¢
of the description of the thirty-eighth tract of land listed in that note.
subsection and inserting in lieu thereof “2".

SEc. 203. Notwithstanding any other provision of law, the plan
dated July 7, 1988, that was submitted by the Assistant Secretary of
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Public Law 103-454
103d Congress
An Act

To provide for the annual publication of a list of federally recognized Indian tribes,
and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

TITLE I—WITHDRAWAL OF
ACKNOWLEDGEMENT OR RECOGNITION

SEC. 101. SHORT TITLE.

This title may be cited as the “Federally Recognized Indian
Tribe List Act of 1994”,

SEC. 102. DEFINITIONS.

For the purposes of this title:
I (1) The term “Secretary” means the Secretary of the
nterior.

(2) The term “Indian tribe” means any Indian or Alaska
Native tribe, band, nation, pueblo, village or community that
th(la) Secretary of the Interior acknowledges to exist as an Indian
tribe.

(3) The term “list” means the list of recognized tribes
plélblished by the Secretary pursuant to section 104 of this
title.

SEC. 103. FINDINGS.

The Congress finds that—

(1) the Constitution, as interpreted by Federal case law,
invests Co ss with ple authority over Indian Affairs;

(2) ancillary to that authority, the United States has a
trust responsibility to recognized Indian tribes, maintains a
government-to-government relationship with those tribes, and
recognizes the sovereignty of those tribes;

(3) Indian tribes presently may be recognized by Act of
Congress; by the administrative procedures set forth in part
83 of the Code of Federal Regulations denominated “Procedures
for Establishing that an American Indian Group Exists as
an Indian Tribe;” or by a decision of a United States court;

(4) a tribe which has been recognized in one of these
manners may not be terminated except by an Act of Congress;

(5) Congress has expressly repudiated the policy of termi-
nating recognized Indian tribes, and has actively sought to
resto&‘e recognition to tribes that previously have been termi-
nated;

Nov. 2, 1994
{H.R. 4180]

Federally
Recogni

gnized
Indian Tribe List
Act of 1994,

25 USC 479a
note.

25 USC 479a.

25 USC 479a
note.
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(6) the Secretary of the Interior is charged with the respon-
sibility of keeping a list of all federally recognized tribes;

(7) the list published by the Secretaxﬁr should be accurate
regularly updated, and regularly published, since it is used
by the various departments and agencies of the United States
to determine the eligibility of certain groups to receive services
from the United States; and

(8) the list of federally recginized tribes which the Sec-
retary publishes should reflect of the federally recognized
Indian tribes in the United States which are eligible for the
special programs and services provided by the United States
to Indians because of their status as Indians.

25 USC 479a-1. SEC. 104, PUBLICATION OF LIST OF RECOGNIZED TRIBES.

ﬂ‘;g'f;ﬁr, (a) PUBLICATION OF THE LIST.—The Secretary shall publish

publication. in the Federal Register a list of all Indian tribes which the Secretary
recognizes to be eligible for the special programs and services pro-
vided by the United States to Indians because of their status
as Indians. .
(b) FREQUENCY OF PUBLICATION.—The list shall be published
within 60 days of enactment of this Act, and annually on or before
every January 30 thereafter.

Hingitand — TITLE II—CENTRAL COUNCIL OF TLIN-
Sarification GIT AND HAIDA INDIAN TRIBES OF
ALASKA

25 USC 1212 SEC. 201. SHORT TITLE.

note. This title may be cited as the “Tlingit and Haida Status Clari-
fication Act”.
25 USC 1212, SEC. 202. FINDINGS.

The Congress finds and declares that—

(1) the United States has acknowledged the Central Council
of Tlingit and Haida Indian Tribes of Alaska pursuant to the
Act of June 19, 1935 (49 Stat. 388, as amended, commonly
referred to as the “Jurisdiction Act”), as a federally recognized
Indian tribe;

(2) on October 21, 1993, the Secretary of the Interior pub-
lished a list of federally recognized Indian tribes pursuant
to part 83 of title 25 of the Code of Federal Regulations which
omitted the Central Council of Tlingit and Haida Indian Tribes
of Alaska;

(3) the Secretary does not have the authority to terminate
{.)he Cf‘ederally recognized status of an Indian tribe as determined

y Congress;

(4) the Secretary may not administratively diminish the
privileges and immunities of federally recognized Indian tribes
without the consent of Co ss; and

(5) the Central Council of Tlingit and Haida Indian Tribes
of Alaska continues to be a federally recognized Indian tribe.

25 USC 1218, SEC. 203. REAFFIRMATION OF TRIBAL STATUS.
The Congress reaffirms and acknowledfges that the Central

Council of Tlingit and Haida Indian Tribes of Alaska is a federally
recognized Indian tribe.
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