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INTRODUCTION 

Appellants, the Jamul Action Committee, the Jamul Community Church and 

four residents of rural Jamul (collectively referred to as “JAC”) are appealing the 

district court’s May 15, 2015 interlocutory order (Order) denying their motion for a 

writ of mandate and a preliminary injunction, against the Bureau of Indian Affairs 

(BIA), National Indian Gaming Commission (NIGC) and other Defendants, to 

compel them to comply with the National Environmental Policy Act (NEPA) 

before allowing the continued construction of the Jamul Indian Village (JIV)/Penn 

National illegal gaming casino in Jamul, San Diego. 

The district court made at least two serious, reversible errors regarding 

NEPA in its Order. First, the district court concluded that the BIA need not comply 

with NEPA because it has no authority over the subject property. This conclusion 

is factually incorrect.  The United States owns the property and the BIA is the Lead 

Agency with respect to the proposed fee-to-trust transfer for the casino.   

Second, the district court held that the NIGC need not comply with NEPA 

until after the casino is constructed and they approve the gaming management 

contract.  This is erroneous as a matter of law.  It is contrary to the NEPA mandate 

that an EIS be completed at the earliest possible stage in the decision-making 

process. The district court’s decision should be reversed and vacated.  
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JURISDICTIONAL STATEMENT 

 This is an appeal from the district court’s May 15, 2015 Order denying 

JAC’s motion for a writ of mandate and preliminary injunction. (Excerpt of the 

Record (ER) 2-20.) This Court has jurisdiction to review the Order, as an 

immediately appealable interlocutory order, under 28 U.S.C. § 1292(a)(1). On May 

19, 2015, JAC timely filed a notice of preliminary injunction appeal as required by 

Federal Rule of Appellate Procedure, Rule 4(a)(1)(A). (ER 1). 

The district court has subject matter jurisdiction over this action pursuant to 28 

U.S.C. § 1331, 5 U.S.C. §§ 701-706 ,  28 U.S.C. §§ 2201-2202,  25 U.S.C. § 2714, 

and 18 U.S.C. § 1166.  This action arises under federal law, including the Indian 

Reorganization Act (IRA), 25 U.S.C. §§ 465 et seq. Indian Gaming Regulatory Act 

(IGRA), 25 U.S.C. §§ 2700 et seq. and 18 U.S.C. § 1166, and the National 

Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 et seq. 

The Plaintiffs have standing to pursue the claims asserted in this case and 

appeal.  Bond v. United States 131 S.Ct. 2355 (2011) and Match-E-Be-Nash-She-

Wish Band v. Patchak 132 S.Ct. 2199 (2012). The United States waived sovereign 

immunity from suit under 5 U.S.C. §§701-706, 28 U.S.C. §2201(a) and 25 U.S.C. 

§ 2714.  The other Defendants do not have immunity from suit. See Michigan v. 

Bay Mills Indian Community, 134 S.Ct. 2024 (2014). 
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ISSUES PRESENTED FOR REVIEW 

A. NEPA requires federal agencies to complete an EIS at the earliest possible 

stage in the decision making process.  Issue: Did the district court abuse its 

discretion, and apply the wrong legal standard, when it held that the BIA and 

NIGC need not circulate the noticed SEIS, if at all, until after the JIV casino 

is constructed and other related matters are approved by the BIA and NIGC? 

B. The U.S. owns the property and the BIA and NIGC are responsible for 

making Indian lands decisions and reviewing JIV’s fee-to-trust proposal. 

The BIA is the Lead Agency for the SEIS. Issue: Did the district court abuse 

its discretion, and misstate the facts, when it held that the BIA did not have 

to comply with NEPA because it did not own or control the property? 

C. The NIGC approved the JIV Gaming Ordinance (GO) on July 1, 2013 

without first complying with NEPA. NIGC approval of the GO is a major 

federal action.  Issue: Did the district court abuse its discretion when it held 

that the NIGC did not have to comply with NEPA before approving the GO.  

D. Defendants claim to have complied with the environmental review 

provisions of their Compact with the State. But the Compact prohibits casino 

construction after 2005 unless it is amended to provide for stricter review.  

Issue: Did the district court abuse its discretion by failing to consider and 

enforce the Compact’s prohibition of casino construction?  
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STATEMENT OF THE CASE 

This case involves a group of  half-blood Indians who live in the Jamul area.  

This half-blood Indian group is known as the Jamul Indian Village (JIV). Until 

1978, they occupied and resided on a portion of a 7 acre privately owned parcel 

that is also the Jamul Indian cemetery.  

In 1978, the Daley family, the fee title owners of the property, granted 4.66 

acres of that land to “the United States of America in trust for such Jamul Indians 

of one-half degree or more Indian blood as the Secretary of the Interior may 

designate.”  (ER 234-236.)Thus, this land was conveyed to the United States for 

the benefit of individual half-blood Jamul Indians. 

In 1981 the Jamul Indians created the JIV half-blood Indian organization.  

(ER 215-220 and 222-232.). They adopted a constitution “to establish a formal 

organization, to promote our common welfare.”  (ER 222.) Members had to be 

“1/2 or more degree of California Indian Blood.”  (ER 222-223.) 

In 1988, Congress passed the Indian Gaming Regulatory Act (IGRA; 25 

U.S.C. §§ 2701 et. seq.).  The JIV does not qualify for gaming under IGRA.  They 

are a half-blood Indian organization, not a recognized tribe.  And the 1978 donated 

land is not “Indian land” eligible for gaming under IGRA.  
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In 1993 the Department of Interior confirmed that, although the JIV could 

organize as a half-blood Indian community, it was not a historical or recognized 

tribe.  (ER 215-220.)  Instead, a half–blood Indian village is a “dependent Indian 

community” under the direct supervision of the federal government.  See Alaska v. 

Native Village of Venetie, 522 U.S. 520, 527-531 (1988).  

In 1999 California and JIV entered into a Compact based on the JIV’s 

misrepresentations that the JIV was recognized tribe, when it never was 

recognized.  (ER 80-90.)  Section 10.8.3(b) provides that “any time after January 1, 

2003, but not later than March 1, 2003, the State may request negotiations for an 

amendment” to Section 10.8.3 on the grounds that it was inadequate to protect the 

environment from the adverse impacts of the casino project. (ER 87.)  Section 

10.8.3(c) provides that if, “as of January 1, 2005” there is no amendment to 

Section 10.8, then the JIV shall immediately cease construction and all other 

activities on projects that may cause adverse off-reservation impacts.  (ER 87.) 

 In 2002 the JIV applied to have land taken into trust for their benefit for the 

construction of  a casino. (ER 139-140.)In 2003, the BIA and NIGC announced an 

EIS for a proposed “Fee to Trust Transfer and Casino Project in San Diego County, 

California.”  (ER 142-143)  The EIS was to study “traffic, threatened and 

endangered species, wildlife habitat and conservation areas wastewater disposal, 

air quality, and socio-economic impacts” of the casino proposal (ER 143.) 
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 The BIA was designated as the Lead Agency.  (ER 142). The BIA  is, first, 

required to determine whether an applicant was a federally recognized tribe 

entitled to the benefits of the 1934 Indian Reorganization Act (IRA; 25 U.S.C. §§  

465 et seq.)  If the tribe qualifies, the BIA is also responsible for reviewing and, if 

appropriate, approving the fee-to-trust transfer for the casino. (25 C.F.R. Part 151.)  

 The NIGC was designated as a Cooperating Agency with the primary 

obligation to determine whether a recognized tribe has any lands that qualify for 

gambling under IGRA, and whether the additional lands proposed to be taken into 

trust for a casino are “Indian lands” eligible for gaming under IGRA.  (ER 142)   

The NIGC is also responsible for making an Indian lands decision when requested. 

25 C.F.R. §559.1.   The NIGC is also responsible for approving the tribal gaming 

ordinance before the casino can be operated.  And the NIGC has an obligation to 

review any proposed management contract.  25 U.S.C. §§ 2710 & 2711. 

 On March 1, 2003, the Governor requested negotiations with 61 tribes to 

amend Section 10.8 of their 1999 Compacts to improve the environmental review 

provisions.  (ER 91-93.)  Thirteen tribes amended their Compact, many before 

initiating casino construction.  (See ER 35-46)  The JIV did not.  Although the fee-

to-trust transfer was not pursued by the JIV, it has not been withdrawn and has 

never been approved by the BIA.  (ER 106.) 
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 The JIV fee-to-trust casino project stalled in 2009 after the Supreme Court’s 

decision in Carcieri v. Salazar, 555 U.S. 379 (2009).  The Supreme Court held that 

the Secretary of Interior’s authority to take lands into trust is limited to “recognized 

tribes . . . under federal jurisdiction” in 1934.  Under Carcieri, the BIA lacks the 

authority to take land into trust for a half-blood Indian group created in 1981 that 

did not exist in 1934. (ER 160-182.) 

 In 2013, the NIGC and BIA announced that they intended to prepare a SEIS 

supplementing the 2003 EIS for a “reconfigured” casino facility and for a related 

gaming management contract and ordinance.  (ER 145-147.) The public notice also 

included an announcement that the NIGC had determined that the subject land is a 

“Reservation” and “Indian lands” eligible for gaming under IGRA.  (ER 145.) See 

25 C.F.R. 599.1. The casino was to be managed by Defendant San Diego Gaming 

Ventures a subsidiary of Defendant Penn National Gaming. (ER 145.) 

 The significant difference between the 2003 and 2013 proposals is that the 

fee-to-trust aspect of the project was completely ignored by the BIA and NIGC in 

2013.  Instead of the fee-to-trust process, the BIA and NIGC simply proclaimed 

that the land acquired by private donation in 1978 was a “Reservation which 

qualifies as ‘Indian Lands’ pursuant to 25 U.S.C. 2703,” when it doesn’t. (ER 145.) 

This is an attempt by the BIA and NIGC to make an end-run of the Supreme 

Court’s Carcieri decision and to short-circuit public participation in the fee-to-trust 
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process by unilaterally declaring that the property was a “reservation” eligible for 

gaming under the IGRA.  Neither the BIA nor the NIGC has the authority to 

proclaim that the 1978 donated fee land is a “reservation.”1  

 The claim that the 1978 donated land was a “reservation,” and “Indian land” 

eligible for gaming under IGRA, was announced by the NIGC and BIA on April 

10, 2013, without any prior public input or the required NEPA review.  The 

“reservation” claim was not mentioned in either the 2002 or the 2003 EIS notices 

published in the Federal Register.  (ER 139-143.) Instead, as summarized above, 

the focus in 2003 was a proposed transfer of a fee interest of additional land  that 

was never approved by the BIA. 

 In 2013, however, the NIGC and BIA acknowledged in the public notice that 

the re-configuration of the casino on the newly claimed reservation, and the 

passage of time, required them to circulate a SEIS. The SEIS would update the 

2003 EIS to include an analysis of “land resources, water resources, air quality, 

biological resources, cultural and paleontological resources, socio-economics 

transportation, land use, agriculture, public services, noise, hazardous materials, 

and visual resources” impacted by the new casino project. (ER 147.) 

                                                           
1 Nor could they create a new Indian reservation in California. In 1864, Congress 

passed the Four Reservations Act which limited the number of reservations in 

California to no more than four.  (13 Stat. 39 (1864).)   See Mattz v. Arnett (1973) 

412 U.S. 481, 489-491.  The JIV parcel was not one of the four reservations. 
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 The SEIS notice invited “written comments on the scope and 

implementation” of the casino project.  JAC provided detailed comments.  (ER 

169-182.) San Diego County also responded by reserving the right to submit 

formal comments “during the SEIS public review period.” (ER 149-150.)  The BIA 

also assured the County that a public “comment period [on the SEIS] will happen 

sometime in the future.”  (Id.)2 The BIA and NIGC made similar assurances to the 

community, including a promise of a public hearing.  That did not happen. There 

has been no hearing. Nor has the SEIS been prepared or circulated for comment. 

 The signed gaming management contract and proposed site-specific gaming 

ordinance were submitted to the NIGC on April 3, 2013.  (ER 52-79). The gaming 

ordinance was attached to the management contract.  (ER 58.)  A week later the 

NIGC announce that the 1978 donated land was a “reservation” eligible for gaming 

under IGRA. (ER 158-159’) The site-specific gaming ordinance was approved on 

July 1, 2013.  (ER 72.) The maximum time period for the NIGC to review the 

gaming management contract expired on January 5, 2014.  (See 25 U.S.C. §2711.)  

Shortly thereafter, construction site preparation was initiated. 3  

                                                           
2 The district court declined to take judicial notice of the letter written by San 

Diego County. (ER 7-8 n 5)  JAC respectfully requests that this Court take judicial 

notice of that letter as part of the administrative record for the SEIS 

 
3 The site excavation activity did not require federal approvals.  But it did require 

approvals from the California Department of Transportation.  JAC initiated 
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 On December 17, 2014, JIV and Penn National Gaming issued a press-

release announcing that the site excavation process was complete and that 

construction of the casino itself would soon begin.  (ER 152-153.)  The press-

release did not mention the SEIS much less indicate if it would be circulated.  

Two weeks after the JIV/Penn National press release, on January 2, 2015, 

Plaintiffs filed a motion for writ of mandate and preliminary injunction to compel 

the BIA and NIGC to prepare and circulate the SEIS, as noticed, and to enjoin 

Defendants from constructing the casino until the NEPA process was complete.   

The BIA and NIGC filed an opposition to Plaintiffs’ motion on January 16, 

2015. They concede that their NEPA obligations began in April 2013.  (ER 106.)  

The private Defendants and Defendant Hunter also filed an opposition to 

Plaintiffs’ motion on January 16, 2015. They asserted that “the public interest in 

environmental review has already been satisfied as to the impacts of the casino 

project through the Compact-mandated environmental review.”  (ER 109.)   They 

also asserted that “the environmental review of the casino’s impact . . . is governed 

by the Tribe’s Compact.  See Compact § 10.8. The Tribe has fully complied with its 

Compact obligations . . .” (ER 110.). 

                                                                                                                                                                                           

litigation against CalTrans with respect to those approvals.  (ER 94-99.)  Litigation 

was initiated before site excavation began and is still ongoing.  The district court’s 

implication (ER 18) that JAC unduly delayed its motion is incorrect. JAC brought 

its motion two weeks after the casino construction was announced.(ER 152-153.) 
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 JIV council Defendants, Tellow, Lotta, Mesa and Chamberlain did not file an 

opposition to Plaintiffs motion for a writ of mandate and a preliminary injunction. 

 Plaintiffs filed a reply on January 23, 2015.  In response to the Defendants 

claim that they complied with the environmental provisions of their 1999 Compact, 

Plaintiffs provided a copy of the Compact.  (ER 80-90.) Section 10.8.3(b)&(c) of 

the Compact prohibits casino construction after January 1, 2005 unless it is 

amended to provide for stricter environmental review. 

The district court took Plaintiffs’ motion under submission for over four 

months. On May 15, 2015, the Court issued its Order denying JAC’s motion.  (ER 

0002-0020.)  Plaintiffs-Appellants filed this appeal on May 19, 2015, (ER 0001.)  

SUMMARY OF ARGUMENT 

Appellants are asking this Court to reverse the district court’s Order and to 

protect their procedural rights under NEPA to provide meaningful comments on 

the potential environment impacts of the JIV/Penn National casino before it is 

constructed in their rural, quiet community. In April 2013 the BIA and NIGC 

publically announced that they were going to prepare an SEIS on the JIV fee-to-

trust casino project, the Indian lands decision and the related gaming ordinance and 

gaming management contract approvals. They have a ministerial duty to complete 
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that process at the earliest possible stage in the decision-making process.  The BIA 

and NIGC have abrogated their mandatory duty to the detriment of the public. 

The district court erroneously concluded that the BIA need not comply with 

NEPA because it did not control the property .  And the district court erroneously 

held that the NIGC did not need to prepare the required SEIS, prior to making the 

Indian lands decision or approving  the gaming ordinance.  The district court also 

implicitly found that, since the NIGC had not yet approved the management 

contract, it had not yet failed to prepare the NEPA required SEIS. The district 

court’s conclusion that the SEIS need not be circulated until later, if at all,  is 

“exactly backward.”  The district court also disregarded Section 10.8.3 prohibiting 

casino construction after 2005 unless it is amended. The Order should be reversed 

and vacated.  The BIA and NIGC should be compelled to comply with NEPA and 

the Compact and casino construction should be enjoined in the meantime. 

STANDARD OF REVIEW 

A. Denial of Writ of Mandamus – Standard of Review. 

 A district court’s denial of a writ of mandamus is reviewed for an abuse of 

discretion.  A district court abuses its discretion when its decision is based on 

clearly erroneous factual findings or an incorrect legal standard. Independence 

Mining Co. v. Babbitt, 105 F.3d 502, 505 (9th Cir. 1997).  Whether each element of 
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the mandamus test is satisfied is a question of law that is reviewed de novo.  

Oregon Natural Resources Council v. Harrell, 52 F.3d 1499, 1508 (9th Cir. 1995). 

“For mandamus relief, three elements must be satisfied: (1) the plaintiff’s claim is 

clear and certain; (2) the [defendant official’s] duty is ministerial and so plainly 

prescribed as to be free from doubt; and (3) no other adequate remedy is 

available.”  Johnson v. Reilly, 349 F.3d 1149, 1154 (9th Cir. 2003).   

 A decision that an agency has complied with NEPA is reviewed de novo. 

Carmel-By-The-Sea v. United States Dept. Transp., 123 F.3d 1142, 1150 (9th Cir. 

1997).  The Court must insure that the agency has taken a “hard look” at the 

environmental consequences in advance of each proposed federal action. Center 

for Biological Diversity v. U,S. Dept. of Interior, 623 F.3d 633, 636 (9th Cir. 2010).   

B. Denial of Preliminary Injunction – Standard of Review. 

This Court reviews a district court’s denial of a preliminary injunction for 

abuse of discretion.  Alliance for Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th 

Cir. 2011). Abuse of discretion occurs if the decision is based “on an erroneous 

legal standard or a clearly erroneous finding of fact.”  Id.  Conclusions of law are 

reviewed de novo and findings of fact are reviewed for “clear error.” Id.  Mixed 

questions of law and fact are reviewed de novo. Diamond v. City of Taft, 213 F.3d 

1051, 1055 (9th Cir. 2000). “A district court would necessarily abuse its discretion 
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if it based its ruling on an erroneous view of the law or on a clearly erroneous 

assessment of the evidence.”  Institute of Cetacean Research v. Sea Shepard, 725 

F. 3d 940, 944 (9th Cir. 2013).  

“A plaintiff seeking a preliminary injunction must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence 

of preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.” Winter v. Natural Res. Def. Council, 555 U.S. 

7, 20 (2008).  This Court applies a “sliding scale” approach.  Alliance for Wild 

Rockies v. Cottrell, 632 F.3d 1127, 1131-1135 (9th Cir. 2011).  “That is, ‘serious 

questions going to the merits’ and a balance of hardships that tip sharply toward 

the plaintiff can support the issuance of a preliminary injunction, so long as the 

plaintiff also shows that there is a likelihood of irreparable injury and the 

injunction is in the public interest.” Id. at 1135.  

ARGUMENT 

A. The Federal Legal Framework. 

Three important federal statutes should have worked in tandem when the BIA 

and NIGC reviewed the JIV fee-to-trust casino proposal when they made the April 

10, 2013 Indian lands decision: the Indian Reorganization Act (IRA), Indian 

Gaming Regulatory Act (IGRA) and National Environmental Policy Act (NEPA).   
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1. The Indian Reorganization Act of 1934. 

 The IRA of 1934 authorized the Secretary of Interior to acquire land and 

hold it in trust “for the purpose of providing land for Indians” and such land “shall 

be taken in the name of the United States in trust for the individual Indian for 

which the land is acquired . . .”  Ch. 576 § 5, 48 Stat. 984, 25 U.S.C. § 465.  The 

IRA defines “Indian” to “include all persons of Indian descent who are members of 

any recognized Indian tribe now under Federal jurisdiction.” “and shall further 

include all other persons of one-half or more Indian.”   25 U.S.C. § 479.   

 The Supreme Court, in its 2009 Carcieri decision, first held that Section 479 

was not ambiguous and there was no need to defer to the Secretary of Interior’s 

interpretation, and that Section 479 clearly provides that a tribe must be recognized 

and under federal jurisdiction in 1934, before land can be taken into trust for such a 

tribe.  Carcieri v. Salazar, 555 U.S. 379 (2009). 

 The Secretary of Interior (SOI) has the primary responsibility for reviewing 

and deciding a tribe’s fee-to-trust application under the IRA.  The SOI adopted 

detailed regulations that the BIA must follow when processing a fee-to-trust 

application.  (25 C.F.R. Part 151.)  And the regulations provide an opportunity for 

public participation in the process as “interested parties.”  25 C.F.R. § 151.12.)  

This is the process that was initiated by the BIA in 2003 and was the focus of the 
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initial EIS.  The district court’s  statement that the JIV  “abandoned” its fee-to-trust 

application is not correct. (ER 11.) The JIV’s application is still pending and has 

not been withdrawn. (ER 106.).  The JIV is a half-blood Indian organization 

created in 1981; it was not a federally recognized or under federal jurisdiction in 

1934.  Congress has never proclaimed the 1978 donated land to be a reservation.  

2. The Indian Gaming Regulatory Act. 

Congress passed the IGRA in 1988 (25 U.S.C. §§ 2701 et. seq.).  Congress 

enacted IGRA to, among other things. “provide a statutory basis for the operation 

of gaming by Indian tribes” 25 U.S.C. § 2702(1).  

IGRA divides gaming into three classes.  25 U.S.C. § 2703(6)-(8).Class III 

gaming involves “high-stakes games usually associated with Nevada-style 

gambling,” including slot machines and banked card games.  In Re Indian Gaming 

Related Cases, 331 F.3d 1094, 1104-1105 (9th Cir. 2003).   A new Las Vegas style 

Class III gaming casino can have major adverse environmental impacts - especially 

when constructed in a rural area. Match-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 132 S.Ct. 2199 (2012). 

Class III gaming can be conducted on “Indian lands” only if it complies with a 

valid compact by a federally recognized tribe and the State.  25 U.S.C. § 

2710(d)(1)(C).  A Tribal-State Compact approved by the Secretary of Interior 
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under IGRA is enforceable as federal law.  Cuyler v. Adams, 449 U.S. 433, 440 

(1981); see also Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1056 

(9th Cir. 1997).  As discussed below, the mandate of Section 10.8.3 of the JIV-

California Compact regarding environmental review should be enforced here. 

Congress, in IGRA, specifically identified which NIGC actions constitute 

reviewable “final agency action” under the APA.  25 U.S.C. § 2714.  These NIGC 

final agency actions include: making Indian lands decisions (25 U.S.C. §2703(4); 

25 C.F.R. §599.1),  decisions gaming ordinances (§ 2710) and gaming 

management contracts (§ 2711).  (The NIGC posts its Indian lands opinions at:  

www.nigc.gov/Reading_Room/Indian_Land_Opinions.aspx) 

3. The National Environmental Policy Act 

The decisions made by the BIA under the IRA and the NIGC under the IGRA 

are subject to NEPA review. 42 U.S.C. §§ 4321 et seq.  NEPA declares a broad 

national commitment to protecting environmental quality. 42 U.S.C. § 4331.  To 

insure that this commitment is infused into the federal decision making process, 

NEPA includes important “action forcing” procedures such as the preparation of an 

EIS by every federal agency contemplating a major action, before the action is 

taken.  An EIS “ensures that the agency, in reaching its decision will have 

available, and will carefully consider, detailed information concerning significant 
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environmental impacts; it also guarantees that the relevant information will be 

available to the larger audience that may also play a role in both the decision 

making process and the implementation of that decision.”  An EIS gives the public 

assurance that the agency “has indeed considered environmental consequences in 

its decision making process” and has taken a “hard look” at the environmental 

consequences of its proposed action.  Robertson v. Methow Valley Citizens Council 

et al. 490 U.S. 332, 348-350 (1989). 

 Agencies and officials of the federal government have the primary 

obligation and duty to comply with NEPA’s EIS procedures. Kootenai Tribe of 

Idaho v. Veneman, 313 F.3d 1094, 1108 (9th Cir. 2002).  In this case, the BIA and 

NIGC have, on at least three occasions, acknowledged that an EIS is required for 

the JIV fee-to-trust casino proposal and the related Indian lands determination, 

gaming ordinance and management contract.  (ER 138-147.)  They now have a 

ministerial duty to carry through on that commitment consistent with the mandates 

of the Council on Environmental Quality’s (CEQ) regulations. 

 The CEQ regulations require a federal agency to commence preparation of 

an EIS as close as possible to the time that the agency is presented with a proposal 

so it can be completed in time for the analysis and final statement to be included in 

any recommendation or report on the proposal, before the proposed action is taken. 

40 CFR § 1502.5. The EIS “shall be prepared early enough so that it can serve 
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practically as an important contribution to the decision-making process and will 

not be used to rationalize or justify decisions already made.” 40 CFR § 1502.5.   

 Federal agencies are required to “make diligent efforts to involve the public 

in preparing and implementing their NEPA procedures” including public hearing 

and meetings and a reasonable opportunity for public comment.  40 CFR § 1506.6.  

Furthermore, until the EIS is finalized, no action concerning the proposal shall be 

taken by the federal agency, or by the non-federal applicant which would “have an 

adverse environmental impact; or limit the choice of reasonable alternatives.” 40 

CFR § 1506.1(a) & (b).  If necessary, the federal agency is required to notify the 

non-federal applicant that the agency “will take appropriate action to insure that 

the objectives and procedures of NEPA are achieved.”  40 CFR § 1506.1(b).  

B. Plaintiffs-Appellants are entitled to a writ of mandate directing the BIA 

and NIGC to comply with NEPA and prepare and circulate the SEIS 

before construction continues on the JIV/Penn National casino project. 

 

 The Administrative Procedure Act (APA) provides that a federal court has 

jurisdiction to “compel agency action unlawfully withheld or unreasonably 

delayed.”  5 U.S.C. § 706(1).  North County Community Alliance, Inc. v. Salazar et 

al., 573 F.3d 738, 744 (9th Cir. 2009).  The BIA’s and NIGC’s obligations to 

comply with NEPA and prepare and circulate the SEIS at the earliest possible stage 
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in their decision-making processes are clear, mandatory and ministerial.  They 

should be compelled to prepare and  circulate the SEIS and allow for public input.  

 Plaintiffs’ NEPA claim in this case is clear, certain and unambiguous.  The 

BIA and NIGC informed that public that they will prepare an SEIS for the 

JIV/Penn National casino project and identified the impacts that will be studied in 

the draft SEIS.  (ER 145-147.) The BIA and NIGC now have a ministerial duty to 

circulate the SEIS in a timely fashion to ensure that the adverse impacts of the 

casino are studied, and potentially mitigated, before the casino is constructed. 

 Furthermore, JAC has no other adequate remedy.  Without a writ of mandate 

and injunction from this Court, the BIA and NIGC will continue to delay the NEPA 

process while the casino is constructed at a rapid pace.  Comments from the public 

will become irrelevant and viable alternatives and potential mitigation will be 

precluded. This would be directly contrary to the purpose and mandates of NEPA.   

C. Plaintiffs are entitled to a preliminary injunction against the Defendants 

enjoining them from constructing the JIV/Penn National casino until 

there is full compliance with NEPA 

 

 First, JAC is likely to succeed on the merits of their NEPA claim that the 

draft SEIS should be finalized and circulated before the continued construction of 

the casino proceeds further limiting the choice of reasonable alternatives and 

mitigation measures. 40 CFR § 1506.1(a) & (b).  An EIS “shall be prepared early 
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enough so that it can serve practically as an important contribution to the decision 

making process and will not be used to rationalize or justify decisions already 

made.” (40 CFR § 1502.5; emphasis added.)  Here, the SEIS should be completed 

before casino construction continues  lest it be used later to justify an already 

constructed casino project.  The Defendants should be enjoined from continuing to 

construct, the Jamul casino at least until the SEIS is circulated and approved. 

 Second, JAC will suffer irreparable harm if the casino is constructed without 

being studied in the promised SEIS and without meaningful public comment. An 

EIS, including the comments and agency responses, is essential to assure the public 

that the agency has considered environmental concerns in its decision making 

process.  Robertson v. Methow Valley Citizens Council supra. 490 U.S. at 349.  In 

fact, the Supreme Court concluded that the right to public comment is the most 

significant aspect of the EIS process.  Id   JAC has an irreplaceable due process 

right to provide meaningful comment, and receive the BIA’s and NIGC’s 

responses, before the casino is constructed and mitigation options are precluded . 

 Third, the balance of equities tips decisively in Plaintiff s favor.  NEPA 

requires that environmental factors be given maximum consideration before federal 

agencies approve a major federal action.  It has been over two years since BIA and 

NIGC announced that they were going to prepare an SEIS.  Any potential adverse 

impacts or additional delay to the casino construction project are a result of the 
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Defendants’ delay of the SEIS.  The equities of issuing an injunction while the 

draft SEIS is finalized and circulated are in favor of the Plaintiffs and the public.  

 Finally, a preliminary injunction enjoining the construction of the JIV/Penn 

National casino until the NEPA process is complete is obviously in the public 

interest.  “The public interest inquiry primarily addresses impact on non-parties 

rather than parties.”  Bernhardt v. L.A. Count, 339F.3d 920, 931 (9th Cir. 2003). 

NEPA requires that an agency prepare a supplemental EIS if the agency makes 

substantial changes in the proposed action or if there are new circumstances 

relevant to the environmental issues.  40 CFR § 1502.9. Here the BIA and NIGC 

decided to prepare an SEIS for both reasons.  Consequently, it is in the public 

interest for them to complete the SEIS process, and allow for public input, before 

the casino is constructed. See Marsh v. Oregon NRDC, 490 U.S. 360 (1989). 

D. The district court applied a clearly erroneous legal standard when it 

held that the BIA and NIGC could circulate the SEIS and comply with 

NEPA after JIV/Penn National casino is constructed. 

 

 It is a fundamental tenet of NEPA law that the filing of an EIS should 

precede, not follow, a federal action.  It should be prepared and circulated early “so 

that it can serve practically as an important contribution to the decision-making 

process and will not be used to rationalize or justify decisions already made.” Save 

the Yaak Committee v. Block, 840 F. 2d 714, 718 (9th Cir. 1988). “The purpose of an 
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EIS is to apprise the decision-makers of the disruptive environmental effects that 

may flow form their decisions at a time when they retain the maximum range of 

options.” Pit River Tribe v. U.S. Forest Service, 469 F. 3d 768, 785 (9th Cir. 2006). 

“A post hoc examination of data  to support a predetermined conclusion is not 

permissible under NEPA because [t]his would frustrate NEPA’s fundamental 

purpose which is to ensure that federal agencies take a hard look at the 

environmental consequences of their  actions early enough so it ca n serve as an 

important contribution to the decision making process.”  Sierra Club v. Bosworth, 

510 F.3d 1016, 1026 (9th Cir. 2007).  

 The district court in this case took the opposite approach.  Instead of 

requiring the circulation of the SEIS for the casino at the earliest possible stage of 

the decision-making process, the district court would allow the BIA and NIGC to 

prepare the SEIS at the last possible moment.  Specifically, instead of early review, 

“the [district] court finds that the NIGC will undertake a major federal action for 

purposes of NEPA if it approves the Tribe’ proposed management contract.” (ER 

10-11.)  And even then, according to the district court the BIA and NIGC may not 

have to circulate the SEIS. (Id.)  Incredibly, the district court concludes that until 

the NIGC approves the contract and JIV begins operating the casino “any adverse 

environmental impacts [the JIV’s casino] operations remains speculative.” (ER 12.) 
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 The district court’s conclusion that the SEIS need not be circulated, if at all, 

until after the casino is completed and open for operations is “exactly backwards.” 

National Parks Conservation Association v, Babbitt, 241 F.3d supra at 733.  It is 

clearly erroneous and an abuse of discretion.  It should be rejected. 

E. The district court’s conclusion that the BIA and NIGC need not comply 

with NEPA before approving the gaming ordinance and Indian lands 

decision is wrong as a matter of law. 

 It is undisputed that JIV gaming ordinance was approved by the NIGC on 

July 1, 2013.  (ER 71-79.) And it is undeniable that the approval of the gaming 

ordinance was a major federal action and a “final agency action” subject to judicial 

review.  25 U.S.C. §§ 2710 and 2714.  Furthermore, the approval of a site-specific 

gaming ordinance, as we have here, is subject to NEPA compliance and review. 

North County Community Alliance v. Salazar, 573 F.3d 738 (9th Cir. 2009).  

 Here, the gaming ordinance was a site specific ordinance. (ER 79.) It was 

submitted to the NIGC, as Exhibit B to the management contract, in April 2013.  

(ER 58.)  Concurrently, the NIGC issued its erroneous determination that the land 

is a reservation and Indian lands eligible for gaming under IGRA. (ER 144-147 & 

158-159.)  The SEIS should have been completed before the Indian lands 

determination was made and the gaming ordinance was approved. 
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 The district court concluded that the “Ninth Circuit appears to have 

dismissed this argument summarily in [North] Cnty Cmty. Alliance,Inc. v. 

Salazar.”  (ER 13.)  This conclusion is incorrect and is based on a 

misunderstanding of the factual distinctions between that case and this case.  The 

plaintiffs in the North County  Community Alliance claimed that the approval of a 

gaming ordinance required the NIGC to make an Indian lands determination and 

that NIGC’s “failure to make an Indian lands determination constituted a 

‘major federal action’ . . under NEPA.” North County Community Alliance v. 

Salazar, 573 F.3d at 749.   

 The factual situation here is entirely different.  Here, JAC argues that the 

NIGC’s Indian land determination announced in the April 2013 notice and its 

related approval of a site specific gaming ordinance are both “major federal 

actions” requiring prior NEPA review and the completion of the SEIS.  In fact, in 

the North County Community Alliance case, the NIGC conceded that “when a site-

specific ordinance is presented for approval it [NIGC] has an obligation to make an 

Indian lands determination for the specifically identified site or sites.” North 

County Community Alliance v. Salazar, 573 F.3d at 746. That is exactly what 

happened here. JIV submitted a site-specific gaming ordinance for their illegally 

claimed “reservation” to the NIGC on April 3, 2013 and less than a week later 

NIGC made the Indian lands determination that the newly proclaimed 
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“reservation” was Indian lands eligible for gaming without any attempt to comply 

with NEPA.  (ER 58-59.) 

 This Court also noted that the legal situation changed in 2008 when the 

NIGC adopted new regulations that require a tribe to submit Indian lands 

information when submitting a propose gaming ordinance for approval.  North 

County Community Alliance v. Salazar, 573 F.3d at 747-748; 25 C.F.R. §522.2(i) 

and §559.  Unlike the North County Community Alliance case, this case is subject 

to the new regulations. 

F. The district court’s conclusion that the BIA does not own or control the 

subject property, and therefore need not comply with NEPA, is 

incorrect as a matter of fact and law; it is clearly erroneous. 

 

The BIA is the Lead Agency for NEPA purposes with respect to the 2003 

EIS and the 2013 SEIS. The US owns and the BIA manages the subject property.  

And the federal action studied in the 2003 EIS, to be updated in the 2013 SEIS, is 

the proposed fee-to-trust transfer of the land in trust for the JIV for a casino.  The 

SEIS should have been completed before casino construction began. 

The district court does not discuss the BIA’s responsibility under IRA in the 

fee-to-trust process or the BIA’s NEPA obligations with respect to the construction 

of new casino.  Instead, the district court concludes that an injunction against the 

BIA would not be enforceable because the BIA has no control over the property 
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and would not have the power to stop construction. (ER 17.)  This conclusion is 

factually incorrect.  The BIA has control over the fee-to-trust application under 

IRA and the property itself is owned by the U.S. not the JIV.  (ER 234-236.) 

The district court incorrectly characterizes the casino construction project as 

a “private construction project on the Tribe’s reservation.”   (ER 17.)  The district 

court concludes that NEPA does not apply because neither the BIA nor the NIGC 

nor “any federal agency” has review authority over the casino construction project.  

(ER 17.)  The district court’s finding is simply wrong and is a major mistake of 

fact that undermines its entire analysis of the BIA’s NEPA obligation to study the 

casino construction project in the SEIS.  Indeed, the reconfiguration of the casino 

is the reason why the BIA and NIGC notified the public that a substantial SEIS, 

updating the casino caused impacts, would be prepared.  (ER 147.)  The district 

court’s conclusion is wrong as a matter of law and fact. It should be reversed. 

G. The district court ignored Section 10.8.3 of the 1999 Compact which 

prohibits the continued construction of the JIV casino after 2005 and 

until the Compact environmental review provisions are amended. 

 

Defendants claimed that they complied with environmental provisions of 

their 1999 Compact.  (ER 109-110.)   But they ignored Section 10.8.3 which 

prohibits the construction of a casino after 2005 unless it is amended. Without such 

an amendment, the JIV is required to “immediately cease construction” of the 
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casino.  (ER 89.).The district court should have enjoined continued casino 

construction of the casino as a violation of the Compact and federal law. 

The district court states that, because Section 10.8.3 was raised in the reply, 

it need not be considered by the Court.  (ER 12.)  This conclusion is incorrect.  The 

Defendants put their environmental compliance with the 1999 Compact in issue in 

their opposition.   It was appropriate for Plaintiffs to respond in the reply.4 

H. The district court’s ambiguous remarks regarding Plaintiffs standing 

and Defendants’ immunity are incorrect; Plaintiffs have standing to 

pursue, and the Defendants do not have immunity from, this lawsuit. 

 

In the opening paragraph on page 13 of the Order, the district court states 

that the Plaintiffs do not have standing.  (ER 14.) But in the last sentence of that 

paragraph the district court states that Plaintiffs do have standing at this early stage 

of the litigation.  Despite this confusion, any questions about Plaintiffs’ standing in 

this case were resolved by the 2012 Supreme Court decision in Match-Be-Nash-

She-Wish Band of Pottawatomi Indians v. Patchak, 132 S.Ct. 2199 (2012). 

The district court also seems to conclude that it lacked jurisdiction to grant 

injunctive relief against the BIA, NIGC and JIV council member Defendants 

because they have immunity from suit. (ER 15.)  This is not correct. 

                                                           
4 Furthermore the enforcement of Section 10.8.3 is pled as a separate cause of 

action in JAC’s Second Amended and Supplemental Complaint. (ER 211-212.) 

  Case: 15-16021, 06/16/2015, ID: 9577146, DktEntry: 9-2, Page 36 of 54



29 
 

First, the BIA and NIGC waived their immunity under the Administrative 

Procedures Act (5 U.S.C. §§ 701 et. seq.). “As a general rule, the federal 

government is the only proper defendant in action to compel compliance with 

NEPA.” Federal agencies have the obligation and ministerial duty to comply with 

NEPA. Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094, 1108 (9th Cir. 2002).  

 Second, with respect to the JIV council Defendants, the Supreme Court has 

held that a tribe’s sovereign immunity does not preclude a suit against tribal 

officials or employees seeking injunctive relief under the Ex Parte Young doctrine.  

Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024 (2014).   

Also, the district court ignored the fact that JIV Defendants Tellow, Lotta, 

Mesa and Chamberlain did not oppose JAC’s motion for writ of mandate and 

preliminary injunction.  They are not making an immunity claim and have waived 

the right to do so with respect to JAC’S motion and this appeal.  

 Finally, the district court correctly held that the private Defendants did not 

have immunity from suit.  These corporations are responsible for constructing the 

casino and, thus, an injunction against them is the appropriate and best remedy.  

This is especially true since they have indicated that, if the casino construction is 

enjoined, they will be indemnified or reimbursed, by the JIV.  (ER 131-135.)  

/ / / 
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CONCLUSION 

For the reasons outlined above, Plaintiffs-Appellants respectfully request that 

the district court’s Order be reversed and vacated and that construction of the 

JIV/Penn National casino should be enjoined until: (1) the SEIS has been 

publically circulated and, if appropriate, finalized and approved by the BIA and 

NIGC for their respective projects, and (2) Section 10.8.3 of the JIV’s Compact 

has been amended as mandated by the Compact and federal law and that 

Defendants comply with the amended version of Section 10.8.3 of the Compact.  

Dated: June 16, 2015 

      Respectfully submitted, 

 

      /s/ Kenneth R. Williams 

KENNETH R. WILLIAMS 

Attorney for Plaintiffs-Appellants 
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To the best ofour knowledge, thereare no known related cases pending in
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Dated: June 16,2015.

Respectfully submitted,

/s/Kenneth R. Williams
KENNETH R. WILLIAMS
Attorneyfor Plaintiffs-Appellants
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