
IN THE UNITED STATES COURT OF FBDERAL CLAIMS

(Electronically filed on November 4,2015)

WYANDOT NATION OF KANSAS,
aIWaIWYANDOT TRIBE OF INDIANS,

No. 15-560L
Plaintiff,

Hon. Thomas C. Wheeler

LTNITED STATES OF AMERICA,

Defendant

PLAINTIFF'S MOTION TO FILE A SIIR-RR,PI,Y MITMORANDIIM
IN OPPOSITION TO DEFENDANT'S REPLY BRIEF

Pursuant to Rule 1 of the Rules of the U.S. Courl of Federal Claims, plaintiff,

WYANDOT NATION OF KANSAS, aIWaIWYANDOT TRIBE OF INDIANS,

respectfully requests the Court for leave to f,rle the attached 16-page sur-reply

memorandum in opposition to defendant's reply brief. Plaintifls counsel has been

advised that defendant, IINITED STATES OF AMERICA, does not consent to this

motion.

Plaintiff s motion is based on two main points: First, defendant's reply brief

raises, for the first time, the issues of standing, timeliness of claims and subject matter
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jurisdiction as grounds for dismissal. It is procedurally improper for the government to

argue these issues for the first tirne in a reply pleading after declining to do so in its

moving papers. This denies plaintiff the opportunity consider and respond. Second,

should the Court consider the untimely arguments, the new positions taken by the

Government are without merit

Accordingly, plaintiff respectfully requests that the Court grant this rnotion for

leave to hle the attached 16-page sur-reply brief in response to defendant's reply brief,

Dated: November 4,2015

Respectfully subrnitted,

/s/ Brian J. Leinbach
Brian J. Leinbach, Esq.

California State Bar No. 161739
bl einbachl@,ell aw. com
ENGSTROM, LIPSCOMB & LACK
10100 Santa Monica Blvd., 12th Floor
Los Angeles, CA 90067-4113
Tel.: 310-552-3800
Fax: 310-552-9434
Counsel of Recordþr Plaíntiff

Of Counsel

Walter J. Lack, Esq.
California State Bar No. 57550
ENGSTROM, LIPSCOMB & LACK
10100 Santa Monica Blvd., 12th Floor
Los Angeles, CA 90067-4113
Tel.: 3 10-552-3800; Fax: 310-552-9434
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Thomas V. Girardi, Esq.
California State Bar. No. 36603
s luì imoto la) girardikees e. cotn
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Tel; 213-977 -021 1 ; Fax: 213-481- 1554

Gregory A. Yates, Esq.
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gy ates fg) gre goryayate s. net
16830 Ventura Boulevard, Suite 250
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South Dakota State Bar No. 612
Mari o l¿Drn ario Ao'nzal ezl aw. com
522 Seventh Street, Suite 202
Rapid City, SD 57701
Tel. : 605-7 16-6355; Fax: 605-7 16-6357

Gregory Smith, E,sq.
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I. INTRODUCTION

In its Reply Memorandum of Points and Authorities in Support of Motion to

Dismiss, the United States for the first time raises certain defenses against Plaintifls

action. This has necessitated Plaintiff's filing of a Sur-Reply. For the reasons set forth in

detail below, the defenses raised by the Government are unavailing, and its motion to

dismiss must be denied

II. ARGUMENT

B PLAINTIFF HAS STANDING TO MAINTAIN ITS CLAIMS
REGARDING THE HURON CEMETBRY

1 The United States Is Foreclosed From Raising the Standing Issue
at this Late Date

In its Reply Mernorandum, the United States for the first time raises the issue of

standing as a defense against Plaintiff s claims in regard to the Huron Cemetery. The

Government did not raise the standing defense in its rnotion to disrniss nor has it filed for

leave to amend its motion to clismiss to include this defense

This Court has previously stated that it "will not consider arguments that were

presented for the first time in a reply brief[.]" Aralicilciv. Utüted Stcúes,62 Fecl. C|.244,

246 n. () (2004). This inclucles arguments that challenge the plaintiff s standing. L-3

Comntunications EOTech, Inc. t,. United States,83 Fed. CI.643,651 n. 6 (2008), appeal

clismissed, 356 F-ed. App*. 390 (Fecl. Cir. 2009)

Because the Unitecl States raisecl the issue of standing for the first tirne in its Reply

Memorancluln. the Court should clisregarcl this clefense as untimely r"aised. See itl.;
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Aralccilci., 62 Fed. Cl. at 246 n.9. Hence, Plaintiffls Huron Cemetery clairns are not subject

to clisn-rissal on the basis of lack of standing

Plaintiff Has Standing to Assert lts Huron Cemetery
CIaims

Even if the Court should consider the issue of standing, it must be concluded that

Plaintiff has standing to assert its clailns pertaining to the Huron Cemetery. Contrary to

the Government's contentions, Plaintiff is, in fact, a federally recognized Indian tribe that

has a beneficial ownership interest in the Huron Cemetery lands

In both its Complaint and its Memorandum of Points and Authorities in

Opposition to Defenclant's Motion to Disrniss, Plaintiff clearly demonstrated that its tribal

existence as a federally recognized Indian tribe has never been extinguished by Congress

As explained in those pleadings, tlie 1867 Treaty established federal recognition of

Plaintiff s status as an Inclian tribe. The Unitecl States is unable to point to any Act of

Congress that extinguishecl tliis fecleral recognition. Indeed, on page 7 of its responsive

lnemoranclurl, the United States even admits that the tribe created under the 1867 Treaty

is, in fact, fedelally recognizecl

As cliscussed in Plaintiff,s Cornplaint and its Memorandum of Points and

Authorities in Opposition to Defenclant's Motion to Disrliss, an Indian tribe need not

have a constitution ancl bylaws uncler the Indian Reorganization Act ("lRA"), 25 U.S.C. $

476,to be leclelally recognizecl as an Inclian tribe. Incleed, the lalgest tribe in the Unitecl

States, the Navajo Nation, exists as a federally recognizecl tribe without an IRA

constitution ancì bylaws. See Chctve.z t,. Nattttio Natiott Tribctl Cts."465 Fed. Appx.8l3,

"l

2
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813 (10'r'Cir. 2012); Snoqrtalntie Inrlian Tribev. F.E.R.C.,545 F.3d 1201,1210 (9thCir.

2008); Navajo Nation v. United States,34l F.3d 1321,1328 (Fed. Cir. 2003), on remancl,

68 Fed. Cl. 805 (2005), order rev'd,501 F.3d 1327 (Fed. Cir.2007), judgment rev'd &

rentandecl, 556 U.S. 281 (2009).

Rather, as discussed in Plaintiff s Memorandum of Points and Authorities in

Opposition to Motion to Dismiss, Plaintiff meets the definition of an Indian tribe, as set

forth in the 1994 Arnerican Indian Trust Fund Management Reform Act ("Trust Funcl

Management Reform Act"),25 U.S.C. $ 4001. Plaintiff is eligible for and actually

receives special services frorn the United States due to tribal tnembers' status as Indians.

See Verifiecl Complaint, Doc. I,11 44. As a result, Plaintiff qualifies as an Indian "tribe"

within the meaning of Trust Management Reforrn Act. See 25 U.S.C. $ 4001(2).

Next, the United States incorrectly contends that the Department of the Interior

holcls the l{uron Cemetery lands in trust for the Wyanclotte Nation of Oklahomar ancl not

Plaintiff. In sr,rpport of tliis contention, the United States mistakenly relies on Sac & Fox

NctÍion o/ Mo. t¡. Norton,240 F.3d,1250 (10'l' Cir. 2001), cert. denied, Wycmclotte Ncttion

v. Serc & Fox Natir¡n of Mr¡., 534 U.S. 1078 (2002), and City o/'Kanscts City, Kon. v.

Unitecl Stotes,l92F. Supp. 179 (D. Kan. 1960).

IAs poir.rtecl out in Plaintift-s Memoranclum of Points and Authorities in Opposition to
Def-enclant's Motion to Disrniss, the official name of the Oklahoma Tribe in Article 1 of its
f-ederally rccognizecl Constitution is the "Wyandotte Tribe of Oklahoma" and not, as thr: lJnitecl

States suggests, the "Wyanclotte Nation of Oklahollla."

3
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Contrary to the Unitecl States' contentions, Sac & Fox Nation clid not hold that the

Huron Cemetery is held in trust solely for the Oklahorna Wyandottes. The case sirnply

lield that the Huron Cemetery was not set aside for purposes of occupation by tribal

members and, therefore, was not an Indian reservation of the Oklahoma Wyandottes

within the meaning of the Indian Gaming Regulatory Act ("IGRA"), 25 U.S.C. ti 2119

Sac & Fox Nation,240 F .3d at 1267

Notably, Sac & Fox Natio¡r did not consider the 1923 Act acknowledgment of the

Huron Cemetery as an Indian Reservation. As discussed in Plaintiff s Complaint and its

Memorandum of Points and Authorities in Opposition to Defendant's Motion to Dismiss,

that Act clearly provided the Huron Cemetery was the Indian reservation of the Conley

sisters, who were wards of the Government and members of the Wyandotte Tribe of

Indians

ln Conley v. Ballinger,276 U.S. 84, 90 (1910), the United States Supreme Court

statecl that the Huron Cemetery "remained, as the whole of the lancl hacl been before, in

the ownership of the United States, subject to the recognized use by the Wyandottes." In

other words, the land was held in the name of the United States in trust fbr tlie Historic

Wyandott Nation. As discussed in Plaintiff s previous pleadings, the Historic Wyandott

Nation was later replaced by the "Wyandotte Tribe of Indians" pursuant to Article l3 of

the 1867 Treaty, and then later changed its narrìe to the "'Wyanclot Nation of Kansas."

4
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As the foregoing facts demonstrate, Sctc & Fox is not directly relevant to the

present case. Instead, that case applied only to the parties to that action. The Wyandot

Nation of Kansas was not a party to the action. See Sac & Fox Natiort,z\} F .3d aI 1250.

The Government's reliance on City of'Kansas City, Kan. is similarly misplaced.

That case merely followed the holdingin Conley that the ownership of the Huron

Cemetery is in the Wyandotte Tribe of Indians as a whole and not in any individual

members of the tribe. City of Kansas City, Kan.,l92F. Supp. at 182.

Furlher, the fact that the Oklahoma Wyandottes have been feclerally recognized

cloes not, as the Government suggests, somehow serve to extinguish the treaty rights of

the Wyandot Nation of Kansas. The Oklahoma Band of the Wyanclotte Tribe of lndians

made the discretionary decision to separate from the tribe and reorganize as a separate

tribe under the 1936 Oklahoma Indian Welfare Act ("OIWA"). Under the OIWA, "any

recognizecl tr ibe or band of Indians res idirtg in Olclahontct" has tlie right to "organi ze for

its comrnon welfare and to adopt a constitution and bylaws, under such rules ancl

regulations as the Secretary of the Interior may prescribe." 25 U.S.C. {j 503 (ernphasis

adcled). This provision "rnerely provides statutory authority for a fedel'ally recognizecl

Incliarr Íribe residing in Olclahonta to organize and adopt a constitution and bylaws under

rules and regulations prescribed by the Secretary of the Interior[.]" Cheyenne-Arapaltoe

Tribes o/'Okla. v. Beard,554 F. Supp. l, 3 (W.D. Okla. 1980). declinecl to f'ollov, on

other grotrncls, Knyv Ncttion t,. Spri.nger,34l F.3d I186 (10'r'Cir. 2003) (emphasis aclcled)

5
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The Kansas band of the Wyandotte Tribe of Indians reside in Kansas and not in

Oklalronra. Therefore, the Kansas band was not qualified to join in the reorganization of

the Oklahoma band under the OIWA . See id.; see also 25 U.S.C. $ 503. The members of

the Kansas band did not participate in the I93l referenclutn vote and instead continued

their separate, federally recognized tribal existence as the Wyandot Tribe of Indians

uncler the 1867 Treaty. (See Certification of Adoption of the OIWA Constitution and

Bylaws of the Wyandotte Tribe of Oklaho ma at http ://www. loc. gov/law/help/american-

indi an- consts/PDF/3 7 0 2 8 9 3 6.pdf).

Thus, in I93l , a new tribe called the Wyandotte Tribe of Oklahorna was created

under the OIA. The Wyandots who remained in Kansas did not become palt of this new

tribe but rather continued their existence as the original Wyandot Tribe of Indians . See

Conrnrents & Notes , "Miami Cotutty Vice" &"Why Not the Wyartdottes? ": Two Tales of'

the StnLggle to Bring New Indian Gatning Facilities to Kansas, 68 UMKC L. Rev. 71 1,

13l-36 (Surlmer 2000).

Contrary to the Government's suggestions, the Oklahoma band is not tlie only

lndian tribe that can have treaty rights uncler the 1867 Treaty. lt is cornmon for bands of

Inclian tribes to separate. In such instances, all bancls retaitr existing treaty rights. For

example, the seven Sioux Teton bands that were palties to the 1851 and 1868 Ft. Lararnie

treaties separatecl and now reside on different Inclian leservations. ancl yet all barlds clain-r

riglits undet'bothtreaties. See SiouxTribe o.f'lttclicttts t¡. Unitecl Sttttes, T Cl. Ct. 468.411-

8l (le8s)

6
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Finally, the United States rnisapprehends tl-re significance of the "Brownback

Arnendment," Public Law i05-83 (111 Stat. 1543). Although the Amendment does not

expressly address the benehcial ownership of the Huron Cemetery, the Amendment

specifically lirnits the permissible uses of the Cemetery to religious and cultural purposes

and for a burial ground.

The significance of the Brownback Amendrnent becomes apparent when the

historical context in which this Arnendment was passed is considered. In 1997 , the

Oklahoma Wyandottes "made public [the] tribe's plan to build a high-stakes bingo hall

directly'over' the Huron Cernetery." Comments & Notes, 68 UMKC L. Rev., at734

The Kansas band of Wyandots strongly opposed this ploposed use of the Fluron

Cernetery

Also opposed to the Huron Cemetery site were lnembers of the Wyandot
Nation of Kansas, who supported the State of Kansas and the l(ansas City,
Kansas governrxent in a lawsuit against the fOklahoma] Wyandottes to
cietermine who had rights to the land. The Wyandot Tribe also clairned atr

interest in the land, though it had no gaming plans. Instectcl, the Wycmdot

Tribe opposed the [Oklahomal Wyandottes beccntse it considere.d tlte
cctsino ¡tlans an af.front to their cultru'e and the nlenlory of'Wyutdot
ancestors. "From a cultural and emotional standpoint, fthe Fluron
Cemetery casino plan] shows no respect or honor to our elders. To
abandon one's farnily and traditions for frnancial gain is . . . tepulsive."

Icl. af 735 (footnotes omitted & ernphasis added)

Due to the opposition of tlie Kansas band and the State against the Oklahorla

bancl's plan to builcl a casino ovel'the Huron Cemetery, a protractecl legal battle ensued

"The oppositiorì won rouncl one when U.S. Senator Sam Brownback of Kansas uranaged

1
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to attach an amendment to an appropriations bill which containeci a provision prohibiting

the use of the Huron Cemetery as anything but burial grouncls." Icl. at 736 (footnote

ornitted). In July 1998, the Oklahoma Wyandottes accluiesced to this legislation by

reaching an agreement with the Kansas band to reserve the Huron Cemetery only as a

burial ground. 1d (footnote omitted)

In 1998, Alaska Representative Don Young introduced legislation that would

coÍìpensate the Oklahoma band for the 1991 "taking" of the use of the Huron Cetnetery

that was effected by the Brownback Arnendment. Id. (footnote omitted). Kansas

Representative Vince Snowbarger objected to this proposed legislation on the grounds

that it would be inappropriate for Congress to "arbitrarily choos[e] one tribe," i..e., the

Oklahoma band, "over the other," i.e. the Kansas band. 1d. (footnote omitted)

This legislative history clearly demonstrates that Congress nevel intended for the

Oklahoma band to be recognized as the sole beneficial owner of the Huron Cemetery

Rather, Congress recognized that tlie Oklaholna trand of Wyandottes and the Kansas band

of Wyandots were separate Indian tribes, and that each bancl l-racl a beneficial ownership

claim to the land. Fufiher, through tlie adoption of the Brownback Amendment,

Congress demonstrated a preference for the beneficial ownership interest evinced by the

Kansas band of Wyandots. In direct contrast to the Oklahoma bancl, the Kansas band hacl

maintained the firm desire to retain the Huron Ceu-retery as an ancestral burial ground and

,3

not to build a casino over that lancl.
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For all of the above reasons, Plaintiff has stancling to maintain its clairns in regard

to the Huron Cemetery. Plaintiff has at all times relevant to this action continued its

existence as a federally recognized Indian tribe that has a beneficial ownership interest in

the l{uron Cemetery. The Government's arguments to the contrary are not well-taken

and should be rejected outright

PLAINTIFF'S HURON CEMETERY CLAIMS WBRE
TIMBLY FILED

In incorrectly arguing that Plaintiff s claims pertaining to the Huron Cemetery are

time-barred, the United States rnisapprehends the nature of those claims. Plaintiff is not,

as the Government contends, asserting a trust osset mismanagement claim that is subject

to a six-year statute of lirnitations that accrues fi'orl the date the beneficiary liad

knowledge of the trustee's repudiation. See Shoshone Indicut Tribe of'the Wind River

Reservotion v. United States ("Shoshone IW'), 672 F.3d 1031 I 034-35 (Fed. Cir.2012)

Plaintiff is not seeking any declaration of ownership in the Ceuretely lands. As discussed

above, that issue was settled several years ago to Plaintiff's satisfaction. Rather, Plaintiff

contends that the United States has faileci to lrrovide a full and accurate accounting of

trust.ftmds pertaining to those lands

As the United States concecles, claims perlaining to the rnismanagement of Inclian

trusf fùnds are not subject to the general accrual rules enunciatecl tn Shoshotte IV. (Defls

Reply Memo., p. 9.) Insteacl, the statute of liniitations applicable to trust fund clairns

accrues only afterthe tribe receives an accolrrìting o1'trust luncls lrorn the Unitecl States

B.

9
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See25 U.S.C. 5 4044; Osage Nationv. United States,57 Fed. C|.392,398 (2003).

Because Plaintiff has nevel'received an accounting from the United States pertaining to

the trust funds arising from the use of the Huron Cernetery lands, no statute of lirnitations

has yet accrued on Plaintiff s Huron Cemetery clairns. See 25 U.S.C. 5 4044; Osage

Natiort,5T Fed. Cl. at 398.

In addition, even if the general accrual rules enunciated in Shoshone IV are found

to apply to this case, Plaintiff s Huron Cemetery claims were still timely filed. The

attachment of a newspaper arlicle containing a 1959 photo of the Cemetery as Exhibit B

to the Complaint does not necessarily rnean that Plaintiff knew of the eucroachment in

1959. Further, the United States had complete control over the management of the

Cemetery frorn 1857 to the present time.

Moreover, for the reasons set forth in Plaintiff s Memoranduln of Points and

Authorities in Opposition to Motion to Dismiss, the United States is estoppecl from

asserling that Plaintiff s Huron Cemetery claiu-rs are time-barrecl. As the documents

previously subllitted to the Court in connection with the Wycmclot Nation o/'Kansas v,

Norton case plainly show, the Government expressly -- and repeatedly -- protnised over a

period of nine years to provide a complete accounting of Plaintiff s trust funcls and non-

rnonetary trust funds. Uncler such circurnstances. the cloctrine of equitable estoppel

applies to bar the Unitecl States fì'orn claiu-ring, as it is presently attempting to do, that

Plaintiff,s action is time-barrec1. Se¿u Renz t,. Beemcut,,589 F.2cl 135,150 (2''d Cir. 1918),

cert. cleniecl, 444 U.S. 834 (1979\.

l0
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PLAINTIFF'S TRUST FUND MISMANAGBMENT CLAIMS
WBRB TIMELY RAISED

For the reasons asserted above. the United States is estopped fiom clairning that

Plaintiffls trust fund mismanagement clairns were not timely filed. See id. The

Government's argurnents concerning the statute of lirnitations and statute of repose

should, therefore, be rejected.

In addition, the United States rnisapprehends and rnischaracterizes Plaintiffls

argument as to why the language of the 201 5 appropriations act did not render Plaintiff s

trust fund mismanagernent clairns untirlely. Contrary to the Government's assertions,

the appropriations acts of prior years did not change existing law but rather corresponded

with and supplernented such laws. Those laws could not be repealed by implication

merely through the absence of certain language in the 201 5 appropriations acl. See

't4tolfchildv. Unitecl States,559 F.3d 1228,1258 n. l3 (Fed. Cir.2009),cert. denied,559

U.S. 1086, and cert. denied, Zephier v. Unitecl S[ates,559 U.S. 1067 (2010); Inter-

Coastcil Xpress, Inc. v. Unitecl States,2L)(:¡ F .3cl 1357 , 1369 (Fecl . Cir.2002)

Next, the United States incorrectly asserts that it is an indisputable fact that the

"Scheclule A" trust funds in questiorì were clisbursed in the late 1880s and, therefore, that

Plaintiff,s claims are time-barred. This contention is fundamentally flawed. In this

regard, it must be recognizecì that the Corr-rplaint describes amounts that the United States

clctints to hatte pctid Io the tribe. Plarntifï has nowhere admitted that such payments were

actually rnade. Rather, Plaintiff has recluestecl an accounting to ascertain whether ancl to

C
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what extent payments were ever rnade by the Government to tlie tribe. Also, the question

as to whether money was paid by the United States to the tribe goes to the quantum of

relief to which Plaintiff is entitled and not to the validity of Plaintiff s request for an

accounting and corresponding clarlages. See 25 U.S.C. $ 400l; Osage Nation,57 Fed.

Cl. at 398

The United States also incorrectly contencls that Plaintiff is not a federally

recognized Indian tribe to whom the 1994 Trust Fund Management Reform Act applies

As demonstrated above and in Plaintiff s Memorandum of Points and Authorities in

Opposition to Defendant's Motion to Dismiss, Plaintiff is, in fact, a federally recognized

tribe. Thus, Plaintiff is within the "zone of interest" of the 1994 Act and is entitled to an

accounting or reconciliation under that Act. See 25 U.S.C. $ 4001(2).

Finally, the Governlrent's suggestion lhaf Osage Ncttion does not apply to the

present case is not legally rneritorious. First, the Government incorrectly atternpts to use

Siorm Tribe t,. Unitecl States,500 F.2cl 458 (Ct. CL.1974), a case clecidecl almost 30 years

bef'ore Osctge Nation to rebut this Court's holding in Osage Ncttion

Old cases lack persuasive value if tliey conflict with later case law frorn this Court

Westchester Fire Ins. Co. v. Unitecl Stcttes,52 Fed. Cl. 567,582 n. 13 (2002). Thus, the

Government cannot legitimately rely on the old ,Sioax Tribe case to negate the later-

decidecl case of Oscrge Nation. Rather, Osctge Nation trurnps or takes preference over the

Siottx Tribe case deciclecl almost 30 years previously. Westchester Fire Ins. Co., 52 Fed.

Cl. at 5tì2 n. 13

l2
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Second, Osage Nation has never been overrulecl and remains valid law. In CZS

Corp. v. Waldbttrger,I34 S. Ct. 2175,2183 (2014), the Supreme Court generally

discussed the differences between statutes of limitation and statutes of repose. Contrary

to the Governrnent's suggestion, nothing in Waldburger's general discussion had the

effect of ovenuling or negating any aspect of Osage Nation.

Finally, the Government's atternpt to factually distinguish Osage Natíon fiorn the

present case ìs unavailing. For the reasons discussed above and in Plaintiffls

Memorandum of Points and Authorities in Opposition to Defendant's Motion to Dismiss,

the absence of certain language in the 2015 appropriations act is insufficient to change or

negate existing statutory law, specifically, the Trust Fund Management Reform AcI,25

U.S.C. {i$ 4001 et seq. Accordingly, the 201 5 appropriations act cannot be relied upon to

render untimely Plaintiff,s trust funcl mismanagelnent clairns

As the foregoing analysis denlonstrates, the United States has failed to show that

Plaintiff s trust fund management claims were untimely filed. Hence, these claims are

not subject to dismissal on statute of limitations ground

THIS COURT HAS SUBJECT MATTER JURISDICTION OVER
PLAINTI F'F'S ACCOUNTING CLAIMS.

Tlie Unitecl States incorrectly asserts that because Plaintiff seeks an accoutiting

fi'oln the Government in order to determine the amount of clamages to which it is entitled,

Plaintiffls clailns are ec'¡uitable in nature ancl, therefore, outsicle tlie subject matter

jurisdiction of this Court. ln making this arguurent, the Unitecl States overlooks tlie well-

D
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established principle that although the Court of Fecleral Clairns does not have jurisdiction

to grant specific ecluitable remeclies, "[t]his principle does not preclude coults frorl

exercising equitable powers as an incident of our general jurisdiction." Pattley

Petroleunt, Inc. v. United States,59l F.2d 1308, 1315 (Ct. Cl.),cert. deni.ed,444U.S

898 (1979); see also Antbase Corp. v. United States,6l Fed. Cl.794,791 (200Ð;

Klamath &. Modoc Trihes & Yahooshin Band of'Srtalce Indians v. (Jni.ted States,ll4 Ct.

Cl. 483, 488 (1966). The mere labeling of a clairn as "equitable" in nature does not serve

to divest the Court ofjurisclictton. Antbctse Corp., 61 Fed. Cl. af 197

Toward this end, the Court of Federal Clairns "may order an accounting in

conjunction with its jurisdiction to render a money judgrnent." Cherolree Nation o/'Okla

v. United States,2l Cl. Ct. 565, 582 (1990); see ctlso Klantath & Modoc Tribes.IT4 Ct

Cl. at 490. Tlie Court may exercise its equitable power to order an accounting as an

incident of its general jurisdiction to award monetary damages to a clairnant. Klamath &

Modoc Tribes,ll4 Ct. Cl. at 490. This is exactly the form of relief that Plaintiff lias

requested hele

Plaintiff seeks a monetary.f udgrlent fi'om the Court for the Government's

lnishandling of various trilral trust ñrncl accounts. ln order to detennine the amount of

darnages to which PlaintifT is entitlecl, an accounting fi'oni the United States is necessary

The Court has the authority to orcler such an accounting in conjunction witli its

jurisdiction to issue a r.nonetary juclgment in this case. Cherol¡ee Ncttion o/'Oklct.,2l Cl

Ct. at 582, Kluntath & Mr¡doc Tibes. ll4 Ct. Cl. at 490

t4
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III. CONCLUSION

For the foregoing reasons, as well as for the reasons set forth in Plaintiff s

Memorandum of Points and Authorities in Opposition to Defendant's Motion to Dismiss,

the United States' motion to dismiss should be denied in its entirety
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