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INTRODUCTION 

Defendant-Intervenor-Appellees Energy Fuels Resources (USA) Inc. and 

EFR Arizona Strip LLC (“EFR”) file this Response to the opening briefs of 

Appellant Havasupai Tribe (“Tribe”) (DktEntry 20-1, No. 15-15754 (“Hav.Br.”)), 

and Appellants Grand Canyon Trust, Center for Biological Diversity, and Sierra 

Club (“Trust”) (DktEntry 20-1, No. 15-15857 (“Tr.Br.”)).   

The law regarding mining by private parties on public lands is well-

established.  A miner is authorized to mine on public lands upon (1) establishing an 

unpatented mining claim, which confers property (or mining) rights under the 

General Mining Law of 1872 (“Mining Law”), and (2) securing approval of a plan 

of operations by the federal agency managing the claimed lands.  Mining rights are 

statutorily conferred based on the unilateral acts of the miner―going onto public 

lands, exploring for minerals, and staking and recording a claim (i.e., locating (or 

establishing) an unpatented mining claim)―no government approval is necessary.  

They give the miner exclusive possession and enjoyment to mine the land.  An 

approved plan of operations authorizes the use of mining rights on public lands.  

By 1986, EFR had mining rights and a U.S. Forest Service (“USFS”)-approved 

plan of operations at its Canyon Mine (“Mine”) (“Plan”), and has been authorized 

to mine ever since.   
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An unpatented mining claim provides a miner with the right of present and 

exclusive possession to mine, but fee title remains with the United States.  As long 

as it does, the Bureau of Land Management (“BLM”), as representative of the 

Interior Department, which has plenary authority to administer the Mining Law, 

may check at any time to see if the claim is valid.  For a mining claim to be valid, 

it must be properly located and have a discovery of valuable minerals.  A discovery 

is made when minerals are found that a prudent person likely could mine, mill, and 

market at a profit.   

As detailed below, established unpatented mining claims are presumed to be 

valid until proven invalid.  BLM is the only agency authorized to declare mining 

claims invalid.1  To do so, BLM must initiate a claim contest (i.e., a formal hearing 

challenging the claims).  This typically begins with a mineral exam, which is an 

internal assessment to see if the claim was properly located, and a discovery was 

made.  The mineral exam does not confer or terminate any rights, or validate, 

invalidate, approve, or disapprove anything—it represents the examiner’s opinion 

as to the merits of the claim.  Mineral exams inform future actions by BLM or 

USFS regarding the claim (e.g., whether BLM will contest it), and may be 

evidence in a claim contest.   

                                           
1 USFS follows BLM’s rules and guidance when it performs Mining Law-related 
tasks on land it administers. 
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In 2012, the Interior Secretary withdrew certain public lands, including the 

lands where the Mine is located, from location and entry2 under the Mining Law 

(“Withdrawal”).  The Withdrawal is subject to valid exiting rights, and operates 

prospectively only to prevent the location and entry (i.e., establishment) of new 

mining claims in withdrawn areas.  It does not prevent mining on existing claims, 

or require existing claims to be validated.  Under 43 C.F.R. § 3809.100 and related 

guidance, BLM only requires a mineral exam before it will approve a new plan of 

operations or an amendment to an existing plan for claims on withdrawn lands.  

BLM does not require a mineral exam for existing claims on withdrawn lands with 

an approved plan of operations, unless an amendment is sought or is necessary.  

USFS guidance follows BLM’s direction.   

In the case of the Mine, the unpatented mining claims are not only presumed 

to be valid, they are in fact valid, because a discovery has been made on the claims.  

The Mine’s valid mining claims, as well as the approved Plan, are “valid existing 

rights” and hence are not subject to the Withdrawal.  

                                           
2 Location and entry refers to the acts of going on public land to establish a claim’s 
boundaries and recording the claim with BLM and the State.  ER008; 43 C.F.R. §§ 
3832.1, 3832.11; DOI, Solicitor’s Op. M-37010, 2003 DEP SO LEXIS 10, at *8 
n.4 (Oct. 7, 2003) (“2003 Op.”); see Mt. Royal Joint Venture v. Kempthorne, 477 
F.3d 745, 750 n.3 (D.C. Cir. 2007). 

 

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-1, Page 13 of 69



 

4 

Against this backdrop, after Interior proposed the Withdrawal, EFR 

informed USFS that it was resuming active mining at the Mine after being on 

standby status for some time.  To determine if changes to EFR’s Plan were 

necessary since the Mine last operated actively, USFS performed an internal 

review of the Mine and the Plan (“Mine Review”).  Simultaneously, it performed a 

mineral exam, which would be required under Section 3809.100 and BLM and 

USFS guidance if the Mine Review concluded that a Plan amendment was 

necessary.  EFR remained authorized to operate the Mine, and proceeded with 

various activities to prepare for the resumption of active mining.  To accommodate 

USFS, EFR voluntarily agreed to defer shaft sinking until USFS performed its 

internal reviews. 

In the Mine Review, USFS concluded that no Plan amendments were 

necessary, and mining could continue without further approvals.  Because no 

amendments were necessary, the mineral exam, which concluded the claims were 

valid, proved unnecessary.    

Appellants assert that, after the Withdrawal, EFR could not continue mining 

until USFS validated EFR’s existing mining rights.  From this, they contend that 

USFS’s decision to conduct an internal review of the validity of EFR’s claims in a 

mineral exam constituted a required approval for EFR to mine that triggered 

compliance with the National Environmental Policy Act (“NEPA”) and the 
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National Historic Preservation Act (“NHPA”).  As the District Court concluded, 

Appellants have not “point[ed] to any statute, regulation, guidance document, or 

case” to support this theory.  ER046.   

Appellants claims have no legal support, and are contrary to over 140 years 

of Mining Law jurisprudence and administration.  Properly located mining claims 

are valid until proven otherwise in a claim contest, and may be mined until such 

time.  The Withdrawal neither changes that rule, nor transforms mineral exams into 

required government approvals of mining rights―mining rights are unilaterally 

obtained without government approval.  Because mineral exams are not approvals 

(they do not approve, disapprove, validate or invalidate mining rights), and the 

Withdrawal did not require USFS to validate EFR’s claims before EFR could 

continue mining under its existing claims and approved Plan, Appellants’ NEPA 

and NHPA claims fail.   

Pursuant to this Court’s Order (DktEntry 16) and FRAP 28(b), EFR 

coordinated briefing with USFS, and incorporates its statements of jurisdiction, the 

issues, the case, and facts, standard of review, summary of arguments, and 

arguments.  EFR provides additional statement of facts regarding the legal and 

factual backdrop relevant to Appellants’ claims.  Copies of treatises, Interior 

Department Solicitor’s opinions, and legislative history are provided in a 

separately bound addendum. 
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STATEMENT OF FACTS 

I. Factual and Procedural Background 

EFR’s Mine is a breccia pipe uranium mine located in a natural clearing on 

unpatented mining claims on USFS-managed lands in the Kaibab National Forest 

in northern Arizona.  ER295-98.3  The mining claims were located in 1978 under 

the Mining Law, 30 U.S.C. § 22 et seq.  ER242.  Exploratory work from 1978 to 

1985 discovered4 a “major deposit” of uranium, which USFS determined would be 

very profitable.  ER242, 250-51.   

In 1986, after a NEPA review in an Environmental Impact Statement 

(“EIS”), USFS approved EFR’s Plan for operating the Mine under its mining 

regulations.  ER034, 375-89; 36 C.F.R. Part 228A.  The Tribe challenged the Plan, 

asserting religious, cultural, and environmental claims.  All of those claims were 

rejected, and that decision affirmed.  Havasupai Tribe v. United States, 752 F. 

                                           
3 Unlike open pit mines, breccia pipe mines result in minimal surface disturbance.  
ER296.  The Mine’s surface footprint is 17 acres, and the shaft dimensions are 8’ x 
18’ at the surface.  ER297; SER0087. 
4 A discovery is made when “minerals have been found and the evidence is of such 
a character that a person of ordinary prudence would be justified in the further 
expenditure of his labor and means, with a reasonable prospect of success, in 
developing a valuable mine.”  Chrisman v. Miller, 197 U.S. 313, 322 (1905) 
(citations omitted).  This “prudent person” test was refined by the “marketability 
test,” which emphasizes profitability.  Lara v. Dep’t of Interior, 820 F.2d 1535, 
1541 (9th Cir. 1987). 

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-1, Page 16 of 69



 

7 

Supp. 1471 (D. Ariz. 1990), aff’d 943 F.2d 32 (9th Cir. 1991).  The Plan remains 

valid and is not challenged here.  ER004. 

After Havasupai, EFR’s predecessor constructed all of the Mine’s surface 

facilities and sank the shaft fifty feet.  ER002.  In 1992, due to unfavorable market 

conditions, the Mine was placed on standby and operated under the Plan’s interim 

management plan.  ER002-03.5   

In 2009, the Interior Secretary, under the Federal Land Policy and 

Management Act (“FLPMA”), proposed to withdraw public lands in northern 

Arizona managed by USFS and BLM from location and entry under the Mining 

Law.  74 Fed. Reg. 35,887 (July 21, 2009) (“Segregation”).  Interior finalized the 

Withdrawal as proposed in January 2012.  77 Fed. Reg. 2563 (Jan. 18, 2012).  The 

Withdrawal is “[s]ubject to valid existing rights.”  Id.  

After the Segregation, but before the Withdrawal, EFR notified USFS that it 

was returning the Mine to active operations under the Plan.  SER0875.  USFS 

informed EFR that it intended to conduct the Mine Review, and conduct a mineral 

exam of EFR’s claims.  SER1142-43.  USFS informed EFR that its Plan was valid 

and that EFR was authorized to operate the Mine, but requested that EFR 

voluntarily postpone shaft sinking (but not other operations) to provide USFS time 

                                           
5 Mines may be placed on, and taken off, standby as the operator sees fit; interim 
management plans govern operations during standby.  36 C.F.R. §§ 228.4(c), 
228.10. 
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to perform its internal reviews.  SER1143.  EFR agreed.  Id.  On April 18, 2012, 

USFS issued the mineral exam results in a mineral report (“Mineral Report” or 

“VER Determination”), which concluded the claims were valid.  ER228.  On June 

25, 2012, USFS issued the Mine Review and concluded that no modification to the 

Plan was necessary.  ER179.   

In Claims 1 and 2, Appellants argue that USFS violated NEPA and the 

NHPA by not performing an environmental review or historic preservation 

consultation, respectively, when it prepared the Mineral Report.  In Claim 3, the 

Tribe asserts that USFS applied the wrong NHPA consultation requirement for 

previously approved and ongoing undertakings.  In Claim 4, the Trust alleges that 

USFS violated FLPMA or the Mining Law by failing to consider certain costs 

when preparing the Mineral Report. 

The District Court rejected Claims 1 and 2, finding that the Mineral Report 

did not trigger NEPA or NHPA review because, among other reasons, it was not a 

required approval.  ER022-30.  It rejected Claim 3, finding USFS’s application of 

the NHPA consultation requirements was consistent with the plain terms of the 

governing regulation.  ER30-41.  For Claim 4, it found that the Trust did not state a 

cause of action because its interests were outside of the zone of interests of the 

Mining Law, and FLPMA had no relevant law to apply.  ER016-20. 
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II. The Mining Law and Establishing Valid Mining Claims 

The Mining Law is rooted in the California Gold Rush, where miners staked 

claims to minerals within public lands and extracted them without permission from 

the government.6  Miners developed their own rules and customs governing the 

staking and development claims.7  Facing pressure to sanction mining not legally 

authorized but deemed socially valuable, Congress enacted the Lode Law of 1866, 

which codified miners’ “rules and customs of the mining districts and gave the 

congressional stamp of approval for self-initiated, protected mining rights on the 

public domain.”  AMERICAN LAW OF MINING, 2D ED. § 4.11 (“AM. MINING”); see 

High Country Citizens Alliance v. Clarke, 454 F.3d 1177, 1184 (10th Cir. 2006).  

This law confirmed that public lands were open for mineral exploration and 

appropriation, and property rights obtained thereunder were cognizable and 

enforceable.  LINDLEY ON MINES, 3D ED. § 54-56 (1914) (“LINDLEY”); Davis, note 

6, at 898-99.  In 1872, Congress enacted the Mining Law to clarify aspects of the 

1866 act.  AM. MINING § 4.11.   

The Mining Law “is an exercise of Congress’ power under the Property 

Clause of the Constitution to ‘dispose of and make all needful Rules and 

                                           
6 William E. Colby, Mining Law in Recent Years, 33 CAL. L. REV. 368, 370-71 
(1945); Bancroft G. Davis, Fifty Years of Mining Law, 50 HARV. L. REV. 897, 897-
98 (1937). 
7 Colby, note 6. 
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Regulations respecting the Territory or other Property belonging to the United 

States.’”  2003 Op. at *30 (quoting U.S. CONST. ART. IV, § 3); AM. MINING § 9.02.  

Property disposal laws, or “general laws,”8 “secure public advantages by inducing 

individuals to engage in costly operations on public lands.”  2003 Op. at *31-32; 

LINDLEY §§ 202-03.  The Mining Law’s inducement is acquisition of property 

rights in public lands and minerals if statutory requirements are met—namely 

location and discovery of valuable minerals.  2003 Op. at *32-33.  The Mining 

Law is a property rights transfer statute, with the United States as the grantor and 

miners as grantees.  High County, 454 F.3d at 1182-87; Davis v. Nelson, 329 F.2d 

840, 843-46 (9th Cir. 1964); DOI, Solicitor’s Op. M-36584, 66 I.D. 361, 363-64 

(Oct. 20, 1959).  

Property rights under the Mining Law are self-initiated and obtained:  “If the 

land is open for location and the prospector is qualified, she may seek ‘valuable 

minerals’ and, if she finds them, may initiate a vested right without the approval of 

anyone else, including representatives of the government that owns the land.”  AM. 

MINING § 4.11 (emphasis added), § 30.01 (“The fundamental basis of the mineral 

location system is the right of self-initiation.”); see McMaster v. United States, 731 

F.3d 881, 885 (9th Cir. 2013) (same); Davis, 329 F.2d at 845-46 (mining rights are 

                                           
8 The Mining Law was one of many general laws inducing the development of the 
west and the Nation’s resource, the most well-known being the Homestead Law.  
2003 Op. at *32-33; Colby, note 6, at 380. 

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-1, Page 20 of 69



 

11 

obtained through unilateral acts); 2003 Op. at *32-33 (same); LINDLEY § 204 

(same).   

The Mining Law property disposal scheme follows the sequence of 

exploration, location, discovery, and patent. 9  AM. MINING § 30.01.  The miner’s 

own actions unilaterally establish property rights.  Id.  These rights arise at 

different times based on the acts of the miner.  Prior to discovery, a miner obtains 

possessory rights when it has possession of a defined portion of public land and is 

exploring for valuable minerals (called pedis possessio).  These rights can be used 

to exclude third parties.  AM. MINING § 30.05; see Davis, 329 F.2d at 845.  A 

location supplements pedis possessio by providing color of title to the mining 

rights of exclusive possession and enjoyment to mine and market the minerals, and 

establishes the boundaries of the claim.  30 U.S.C. § 26; Wilbur v. United States, 

280 U.S. 306, 316-17 (1930); Davis, 329 F.2d at 845; In re Wilson, 35 IBLA 349, 

352-54 (1978) (“[a] valid location gives a claimant established rights”); AM. 

MINING § 34.02.  This property interest, attendant to a valid mining claim, is a 

valid existing right.  DOI, Solicitor’s Op. M-36910, 88 I.D. 909, 912 (Oct. 5, 1981) 

                                           
9 A valid unpatented mining claim is a claim that may be patented.  ER711.  The 
claim owner, however, does not have to seek a patent―the process by which fee 
ownership is transferred.  Wilbur, 280 U.S. 316-17. 
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(“1981 Op.”). 10  A discovery combined with location perfects the claim and 

creates “vested property rights in [it].”  AM. MINING §§ 30.05, 36.01; 1981 Op., 88 

I.D. at 912; see Davis, 329 F.2d at 845; Alaska v. Thorson, 83 IBLA 237, 243 

(1984).   

 The Supreme Court described Mining Law property rights as follows: 

when the location of a mining claim is perfected under the law, it has the 
effect of a grant by the United States of the right of present and exclusive 
possession.  The claim is property in the fullest sense of that term; and 
may be sold, transferred, mortgaged, and inherited without infringing 
any right or title of the United States. 
 

Wilbur, 280 U.S. at 316-17 (citations omitted); O’Connell v. Pinnacle Gold Mines 

Co., 140 F. 854, 855 (9th Cir. 1905) (mining rights confer the “right to extract and 

convert to his own use all the ores and precious metals which may be found within 

the borders of his claim”).  These rights are good against the United States and 

third parties.  AM. MINING §§ 30.05, 36.01, 36.03; see Davis, 329 F.2d at 844-45.  

 The administration and enforcement of the Mining Law rests in the sound 

discretion of the Interior Department (generally delegated to BLM).  Best v. 

Humboldt Placer Mining Co., 371 U.S. 334, 336-37 (1963).  Interior, has “plenary 

authority” under the Mining Law.  Id. (following Cameron v. United States, 252 

U.S. 450, 459-60 (1920)).  Until claims are patented, BLM may evaluate whether 

                                           
10 Valid existing rights also arise when, for example, USFS issues a permit, to the 
extent rights are granted therein.  1981 Op., 88 I.D. at 912. 
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unpatented claims are valid, and if not, seek to clear title from an invalid claim.  

Cameron, supra; Davis, 329 F.2d at 846.  To do so, however, BLM must initiate a 

claim contest; BLM “has no power to strike down any claim arbitrarily,” and must 

provide notice and an opportunity to be heard before declaring a claim invalid.  

Best, 371 U.S. at 335-38 (1963); see Seldovia Native Ass’n Inc. v. Lujan, 904 F.2d 

1335, 1345 (9th Cir. 1990) (quoting 1981 Op., 88 I.D. at 912) (valid existing rights 

are “‘immune from denial or extinguishment by the exercise of [Interior] 

[S]ecretarial discretion.’”). 

 Under the Mining Law’s system of conferring statutory rights based on the 

unilateral actions of miners, and the requirement of notice and opportunity to be 

heard before a claim is invalidated under Best and Seldovia, a miner’s unpatented 

claims and the rights attendant thereto must be recognized and honored until the 

claims are invalidated―that is, unpatented claims are presumed valid until proven 

otherwise in a claim contest.  E.g., United States v. Martinek, 166 IBLA 347, 352-

53 (2005).  USFS’s policy and guidance confirms that principle:  a “claim may 

lack the elements of validity and be invalid in fact, but it must be recognized as a 

claim until it has been finally declared invalid by [Interior] or Federal courts.”  

ER712; see Davis, 329 F.2d at 845-47.  Until a claim contest “renders a final 

determination of invalidity, it is well established that the claimant will be permitted 
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to engage in mining and processing operations.”  In re Ctr. for Biological Diversity, 

162 IBLA 268, 281 (2004); SER1076 (BLM guidance; same).   

III. EFR Established Valid Existing Rights in its Mining Claims and Plan 

 EFR’s claims were located in 1978 and have been maintained ever since.  

ER234.  Valuable minerals were discovered in a “major deposit” of uranium 

following exploratory drilling from 1978 to 1983.  ER232, 242, 250-51.11  From 

1983 to 1985, EFR’s predecessor “delineate[d] the uranium mineralization … to 

determine the placement of the mine shaft.”  ER242.  Based on the Mineral Report, 

this deposit will produce a profit of nearly $30 million.  ER250.  Valid mining 

claims were established no later than 1985.  USFS approved EFR’s Plan in 1986.  

ER375-89.  It was upheld against administrative and judicial challenges, remains 

valid today, and authorizes EFR to exercise its mining rights on USFS-managed 

public lands.  Havasupai, supra; 36 C.F.R. §§ 228.4, 228.5; ER002, 184-85, 216.  

By 1986, the valid mining claims and the Plan constituted valid existing rights.   

IV. How FLPMA Did and Did Not Change the Mining Law 

 FLPMA is BLM’s organic act and guides its management of public lands.  

43 U.S.C. §§ 1701(a)(1), 1712.  FLPMA focuses on BLM’s administration of 

public lands, range management, grazing, rights-of-way, and designated 

                                           
11 This work confirmed “approximately 84,207 tons of uranium ore grading at 
0.97% U308.  This equates to roughly 1,633,345 pounds of uranium oxide.”  
ER231, 244.    
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management areas.  43 U.S.C. §§ 1731-85.  With four exceptions, FLPMA does 

not alter the Mining Law or rights created thereunder.  Section 302(b) states: 

[e]xcept as provided in section 314, section 603, and subsection (f) of 
section 601 of this Act and in the last sentence of this paragraph, no 
provision of this section or any other section of this Act shall in any 
way amend the Mining Law of 1872 or impair the rights of any 
locators or claims under that Act, including, but not limited to, rights 
of ingress and egress.   
 

Id. § 1732(b) (emphasis added).   

 These exceptions do not address or amend the Mining Law’s core provisions 

discussed above, including the ability to self-initiate and obtain mining rights and 

the right to mine a located unpatented claim until it is proven invalid through a 

claim contest.  Instead:  Section 314 addresses recordation requirements; Section 

603 addresses BLM’s study and management of wilderness areas and mining 

claims therein; Section 601(f) addresses mining claims in the California Desert 

Conservation Area; and the last sentence of Section 302(b) requires BLM to 

manage public lands to prevent unnecessary or undue degradation.  Id. §§ 1732(b), 

1744, 1781(f), 1782.  These exceptions are not relevant here. 

V. Withdrawals Subject to Valid Existing Rights 

 A withdrawal is the setting aside of “certain lands from operation of 

particular public land laws,” for the purpose of maintaining the status quo or 

reserving the land for a specific purpose.  AM. MINING § 14.01.  Withdrawals 

almost always “protect and preserve all valid existing rights or claims upon the 
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public domain.”  Id. § 14.04.  Under FLPMA § 701, all actions of the Interior 

Secretary, including withdrawals, are “subject to valid existing rights.”  43 U.S.C. 

§ 1701 note (h).  Thus, the Withdrawal is “[s]ubject to valid existing rights.”  77 

Fed. Reg. at 2563. 

 The phrase “subject to valid existing rights” shields valid existing rights 

from the withdrawal, and subjects the withdrawal to their superior right.  

McMaster, 731 F.3d at 889-90; Aleknagik Natives, Ltd. v. United States, 806 F.2d 

924, 926-27 (9th Cir. 1986); In re Goergen, 144 IBLA 293, 297 (1998) 

(withdrawals do not become effective on lands with valid mining claims until such 

claims are terminated); Alaska, 83 IBLA at 243, 250 (“subject to” means 

subordinate to; existing claims are not extinguished); Wilson, 35 IBLA at 352-54) 

(existing rights are to be deferred to); cf. Stockley v. United States, 260 U.S. 532, 

538, 544 (1923) (same); Seldovia, 904 F.2d at 1343-44 (same); AM. MINING § 

14.04 (A “valid existing rights provision is an acknowledgment that property rights 

established at the time of a withdrawal will be recognized and honored.”).   

 As the District Court found, the Withdrawal operates prospectively.  ER007-

08.  It did not extinguish existing claims, or prohibit mining thereon; it only 

prohibited new “location and entry.”12  As the District Court stated:  “The 

Withdrawal removed the land from [the] open exploration and claims process and 

                                           
12 See supra note 2. 
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thereby foreclosed the establishment of new mining claims in the future.”   ER008 

(“This means that existing mines like the Canyon Mine could continue to 

operate”); Coates-Lahusen, 69 IBLA 137, 142 (1982) (same).  

VI. Mineral Reports 

 A mineral report documents the conclusions and recommendations of a 

BLM or USFS mineral examiner following a mineral exam (an investigation of 

whether a mining claim is valid under the Mining Law).  ER744; SER0528, 0593, 

0597-98.  As BLM explained:   

A mineral report serves two functions.  One is to give a professionally 
prepared and technically reviewed report on the merits of the mining 
claim.  . . . Secondly, the mineral report can be a powerful tool when 
submitted into evidence at a contest hearing. . . . A well-prepared 
report will assure quality control over the mineral examination 
process, and will help to ensure that the Government has a sound 
prima facie case to stand upon before issuing a contest complaint. 
 

SER0457; see ER744. 

 A mineral report prepared by USFS may support a recommendation to BLM 

to initiate a claim contest to invalidate a claim.13  SER0457, 0593.  It is an internal, 

investigatory document that reflects a mineral examiner’s opinion on whether a 

discovery has been made under the prudent person/marketability test, supra note 8, 

                                           
13 Because BLM, through Interior, has plenary power to administer the Mining 
Law, no adjudicative power has been given to USFS.  USFS performs Mining Law 
activities consistent with BLM rules and guidance; if it concludes, based on the 
mineral exam, that a claim contest is appropriate, it may refer the matter to BLM 
and provide the mineral report as evidence.  ER064, 121, 742-44; SER0438.  
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which is used to inform later agency decision-making.  It is not a formal 

determination and has no legal effect.  ER007-11, 120-23; see ER742-44 (mineral 

reports are “statements of belief and not formal determinations” that are used as a 

“basis for a decision on whether or not to contest the claim.”).   

 Mineral reports play an important role as evidence in a claim contest 

because BLM bears the burden of presenting a prima facie case that the claims are 

invalid.  Lara, 820 F.2d at 1542.  BLM must meet this burden to shift the burden to 

the claim holder to show that the claims are valid.  Id.   

ARGUMENT 

VII. The Mineral Report Does Not Trigger NEPA or NHPA Compliance 
(Claims 1 and 2). 

 Due to the Withdrawal, Appellants contend that EFR could not resume 

active mining until USFS completed the Mineral Report to purportedly “validate” 

its Mine’s claims, and therefore, that the Mineral Report constitutes “major Federal 

action” triggering NEPA review, and an “undertaking,” triggering NHPA 

consultation.  Hav.Br. at 14, 17-18; Tr.Br. at 24-33.  As the District Court found, 

Appellants have not “point[ed] to any statute, regulation, guidance document, or 

case” to support these theories.  ER046.   

A. The Mineral Report Was Not a Necessary Approval. 

 Mineral reports are not, and do not purport to be, formal determinations of 

claim validity, or approvals.  Rather, they are internal agency documents that (1) 
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set out an expert mineral examiner’s belief about the validity of mining claims, and 

(2) make recommendations to BLM or USFS about actions to take based thereon.  

Supra Section VI.  The reports may be used as evidence in a claim contest.  Id.  

Accordingly, as the District Court found in four opinions below, mineral reports 

have no legal effect.  ER007-11, 045-47, 067-68, 120-23, 742-44 (mineral reports 

are “statements of belief and not formal determinations”);  supra Section VI.14  

Without legal effect, they cannot be a required approval.  This is apparent on the 

face of the Mineral Report, which says nothing about being an approval, ER228-52, 

and simply was transmitted within USFS for the Forest Supervisor’s review.  

ER227.  Moreover, properly located claims are presumed valid and may be 

operated until proven invalid by BLM in a claim contest.  Supra Section II.  

Appellants nevertheless contend that the Withdrawal required that USFS validate 

EFR’s claims before it could resume mining.  This key premise of Claims 1 and 2 

has no basis in the law. 

 The Withdrawal does not mandate mineral reports for existing claims or 

prohibit mining on existing claims until a mineral exam is completed.  ER010 (the 

Withdrawal “says nothing about when or how a review of [mining] rights must 

occur”).  It states only that certain public lands are not available for location and 

                                           
14 ER123 (following Wilderness Soc’y v. Robertson, 824 F. Supp. 947, 953 (D. 
Mont. 1993) and concluding that mineral reports function only to help verify 
whether Congressionally-provided mining rights have come into existence).   
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entry under the Mining Law, and that such limitation is subject to valid existing 

rights.  77 Fed. Reg. at 2563.  Such withdrawals operate prospectively; they only 

end the right to prospect and establish new mining claims.  Lara, 820 F.2d at 1542; 

ER008; Coates-Lahusen, 69 IBLA at 142; supra Section V.  They do not 

extinguish rights established prior to the date of withdrawal.  McMaster, 731 F.3d 

at 889-90; Seldovia, 904 F.2d at 1343-44; supra Section V.  Thus, the “Withdrawal 

did not extinguish mining rights that already existed.  To the contrary, it was 

‘subject to valid existing rights.’  This means the existing mines like the Canyon 

Mine could continue to operate.”  ER008; Coates-Lahusen, 69 IBLA at 142 

(same).  As stated by BLM in the Withdrawal’s Record of Decision (“ROD”): 

The withdrawal will withdraw all lands from location and entry under 
the Mining Law, subject to valid existing rights, regardless of surface 
ownership.  This means that no new mining claims can be established 
to develop the locatable minerals in those lands or interests in lands. 
 

ER269; ER008 (the Withdrawal’s EIS acknowledged that the Mine would continue 

to operate).   

 The Trust cites Hjelvik v. Babbitt, 198 F.3d 1072 (9th Cir. 1999) and 

Clouser v. Espy, 42 F.3d 1522 (9th Cir. 1994) for the proposition that because the 

Withdrawal changed the “legal status” of the public lands in question, the Mineral 

Report was a “required approval.”  Tr.Br. at 26.  Neither of these cases support the 

Trust.  In Hjelvik, the Court reviewed the Interior Board of Land Appeals’ finding 

that mining claims were invalid based on BLM’s successful claim contest.  198 
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F.3d at 1074-75.  Clouser involved miners’ appeal of a USFS decision to modify 

their proposed plans of operations to permit access to their claims by pack animals 

only, and not by vehicles.  42 F.3d at 1524, 1534.  These cases reflect the general 

principle, not in dispute here, that if a claim contest is brought against a claim on 

withdrawn lands, the claim must have been valid on the date of the withdrawal, as 

well as the date of the contest hearing.  Id.; 198 F.3d at 1074-75.  Neither held that 

existing claims must be validated, or that a mineral report is required to validate 

existing claims after a withdrawal absent the initiation of a claim contest, as the 

District Court found, and the Trust admitted below.  SER1211-14.   

 The Trust cites FLPMA § 701(h) to support its argument that the 

Withdrawal triggered a requirement that USFS validate the Mine’s claims before 

mining could resume.  Tr.Br. at 26, 30.  Section 701(h) states:  “All actions by the 

Secretary concerned under this Act shall be subject to valid existing rights.”  43 

U.S.C. § 1701 note (h).  This means that when the Interior Secretary acts under 

FLPMA, including withdrawals, that action is subject to valid existing rights. 

ER008-10; 77 Fed. Reg. at 2563.  This Court’s and Interior’s decisions establish 

that “subject to valid existing rights” is a savings clause from the operation of the 

withdrawal, not a requirement that existing mining claims on withdrawn lands be 

subjected to valid existing rights determinations (i.e., mineral exams).  McMaster, 

731 F.3d at 889-90; Aleknagik, 806 F.2d at 926-27; Goergen, 144 IBLA at 297; 
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Alaska, 83 IBLA at 243, 250; Coates-Lahusen, 69 IBLA at 142.  This theory also 

fails because FLPMA Section 302(b) makes clear that, aside from four sections not 

relevant here, FLPMA does not “amend the Mining Law of 1872 or impair the 

rights of locators or claims under that Act.” 43 U.S.C. § 1732(b). 

 The Trust claims that policies in USFS’s Manual confirm a validity finding 

was required.  Tr.Br. at 27.  Such manuals are not binding on USFS, or anyone else.  

McMaster, 731 F.3d at 889-90.  In any event, the Manual does not say mineral 

reports must be prepared to validate existing claims in withdrawn areas.  It says 

USFS policy is to:  “Ensure that valid existing rights have been established before 

allowing mineral or energy activities in congressionally designated or other 

withdrawn areas.”  ER254 (Manual 2803(5)) (emphasis added).  USFS “allows” 

mineral activities through its approval of a new plan of operations, or amendments 

to an existing plan, under its mining regulations.  36 C.F.R. pt. 228A; ER716, 724-

38.15  The policy should therefore be read to mean that USFS will conduct a 

mineral exam (to investigate the validity of the claims) before approving a new 

plan of operations for existing mining claims located in withdrawn areas, or an 

amendment to an existing plan for such claims.16  ER010-11.   

                                           
15 USFS does not “allow,” approve, or otherwise regulate the creation of rights 
under the Mining Law (neither does BLM nor any government agency)—those 
rights are self-initiated and obtained.  Supra Section II.  
16 The same reasoning applies to USFS policy at Manual 2818.3.  ER011. 
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 That reading is consistent with BLM’s 43 C.F.R. § 3809.100, which only 

requires a mineral report before BLM approves a new plan, or amendment to 

existing plan, for claims on withdrawn lands.  Id.  It also is consistent with USFS’s 

policy “‘to be consistent with BLM’s direction.’”  ER009-010 (quoting ER330). 

 BLM guidance interpreting Section 3809.100 confirms that: 

approved Plans of Operations that were in place prior to the 
withdrawal . . . are not subject to the mandatory valid existing rights 
determination procedures at 43 C.F.R. § 3809.100(a).  These 
operations may continue as accepted or approved and do not require a 
validity determination unless and until there is a material change in 
the activity.   
 

SER1076 (emphasis added).  This is confirmed further by the Withdrawal’s ROD, 

which only anticipated mineral exams for mining claims seeking a new plan of 

operations.  ER008-09 (discussing ER271-72).  USFS approved the Mine’s Plan 

before the Withdrawal and it remains valid, without the need for amendment; a 

mineral exam was not required as a result of the Withdrawal.  

 The Trust argues that the District Court erred in concluding that the validity 

of an existing claim is presumed, noting that BLM has sole authority to determine 

claim validity.  Tr.Br. at 28-29.  The Trust is incorrect.  As discussed, under Best 

and Seldovia, miners’ claims are presumed valid until invalidated in a claim 

contest, even facing a withdrawal.  Supra Section II.  As such, USFS’s policy 

states:  a “claim may lack the elements of validity and be invalid in fact, but it must 

be recognized as a claim until it has been finally declared invalid by [Interior] or 
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Federal courts.”  ER712.  The presumption of validity exists because the statutorily 

provided property rights under the Mining Law are not granted by an agency 

through an exercise of discretion, but are self-initiated and obtained by the 

unilateral acts of the miner―no agency determination is needed.  E.g., Davis, 329 

F.2d at 845-46; supra Section II.  When a miner has taken the acts (e.g., 

possession, location, discovery) that give rise, at a minimum, to a color of title to 

mining rights, even though no agency determination of validity exists, those rights 

are valid, and their attendant claim cannot be struck down arbitrarily or through the 

exercise of agency discretion―notice and an opportunity to be heard must be 

provided.  Best, 371 U.S. at 335-38; Swanson v. Babbitt, 3 F.3d 1348, 1353 (9th 

Cir. 1993) (“mining claims are ‘private property’ which enjoy the full protection of 

the Fifth Amendment”).  Even a questionable claim is presumed to represent a 

valid mining claim, and thus a valid existing right, until demonstrated otherwise.  

Davis, 329 F.2d at 845-47.  Consistent with a presumption of validity, until a claim 

contest “renders a final determination of invalidity, it is well established that the 

claimant will be permitted to engage in mining and processing operations.”  Ctr. 

for Biological Diversity, 162 IBLA at 281; SER1076 (same).  Nothing about a 

withdrawal changes these rules.  As demonstrated by the cases the Trust cites, if 

there has been a withdrawal, and if BLM decides, based on a mineral report or 

other information, that the claims may be invalid, BLM may initiate a claim 
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contest to attempt to invalidate them.  Tr.Br. at 28-29 (citing Hjelvik, supra).  Until 

then, claims remain valid. 

 The Trust asserts that the District Court “erroneously conflated the existence 

of an approved plan of operations with the validity requirement under FLPMA and 

the Withdrawal,” and argues that “there is no reason to distinguish between mines 

with approved plans and those without.”  Tr.Br. at 30.  As discussed, neither 

FLPMA nor the Withdrawal contains a “validity requirement.”  In any event, the 

administration of the Mining Law rests in the sound discretion of BLM, through 

Interior, who has “plenary authority” in deciding how and when to do so.  Best, 

371 U.S. at 336-37; Cameron, 252 U.S. at 459-60; United States v. Schurtz, 102 

U.S. 378, 395-96 (1880) (courts defer to BLM’s decisions regarding how to 

administer the Mining Law).  BLM was well within its authority when it 

promulgated Section 3809.100 to require a mineral exam for claims on withdrawn 

land only when a new plan, or an amendment to an existing plan, is sought.17  The 

District Court was justified in following the plain meaning of BLM’s and USFS’s 

regulations and guidance. 

 Even if BLM or USFS were required to conduct a mineral exam for every 

claim on withdrawn lands, it would not transform the Mineral Report from an 

                                           
17 The Withdrawal is consistent with BLM’s and USFS’s differentiation between 
claims with approved plans and those without.  ER271-72. 
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internal agency document into a mandatory approval.  Consistent with Section VI 

above, even under Section 3809.100, the results of a mineral exam simply inform 

what course BLM will take:   

If that assessment is yes and the other requirements for valid claims 
are met, the plan of operations will be approved if all other 
requirements of the 3809 regulations are met.  If the answer is no, 
then BLM will initiate a contest proceeding alleging that no discovery 
has been made.  The contest proceeding affords the claimant full due 
process and opportunity to be heard and make his or her case. 

 
65 Fed. Reg. 69,998, 70,026 (Nov. 21, 2000).  This is confirmed by BLM’s and 

USFS’s guidance.  SER1075; ER716, 743-744.  At no point is a mineral report 

ever an approval.  In all circumstances, it represents only an expert’s opinion 

regarding whether Congressionally-provided rights have come into existence based 

on the unilateral acts of a miner.  Wilderness Soc’y 824 F. Supp. at 953.  

 Based on the foregoing and as the District Court found, the Withdrawal, 

FLPMA, case law, or agency policies did not mandate that USFS perform a 

mineral exam or prepare the Mineral Report, or transform the Mineral Report into 

a required approval.  ER007-11.  USFS’s performance of the Mineral Report 

represented USFS exercising its discretion to check the validity of a claim at any 

time.  Best, Cameron, supra.  USFS’s mineral examiner stated it was performed to 

take a conservative approach in case USFS’s Mine Review found that a 

modification to EFR’s Plan was necessary.  ER590-91.     
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B. The Mineral Report is Not Major Federal Action under NEPA
 (Claim 1). 

 The Trust’s only argument that the Mineral Report is major Federal action is 

that it was purportedly a required approval.  Tr.Br. at 25.  As found by the District 

Court, and as discussed above, it is not an approval, and thus, not major Federal 

action.  ER023-27; 40 C.F.R. § 1508.18(b)(4).   

 As the District Court also found, and not challenged by the Trust, actions 

that do not change the status quo, leave nature alone, or take place as part of the 

continuation of approved activities and do not change the impacts therefrom, do 

not trigger NEPA.  ER023-24 (following San Luis & Delta-Mendota Water Auth. v. 

Jewell, 747 F.3d 581, 646 (9th Cir. 2014)); see also Kootenai Tribe of Idaho v. 

Veneman, 313 F.3d 1094, 1114 (9th Cir. 2002).  The Mineral Report changes 

nothing on the ground regarding potential impacts from the Mine as approved 

under the Plan.  It only provides evidence that a Congressionally-conferred right 

came into existence.  It does not trigger NEPA.  Wilderness Soc’y, 824 F. Supp. at 

953. 

 The District Court also found that the Mineral Report did not trigger NEPA 

because the Mine was operating under the approved Plan, for which a full NEPA 

review had been performed and was concluded.  At most, the Mineral Report was 

akin to the ministerial tasks this Court held were not major Federal actions because 

they did not approve a new project, but merely implemented an existing one.  
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ER025 (following Ctr. for Biological Diversity v. Salazar, 706 F.3d 1085, 1095-96 

(9th Cir. 2013)). 

 Mineral reports also do not trigger NEPA because they are nondiscretionary, 

ministerial acts.  Wilderness Soc’y, 824 F. Supp. at 953; South Dakota v. Andrus, 

462 F. Supp. 905, 906-07 (D.S.D. 1978); In re Kosanke Sand Corp., 12 IBLA 282, 

286-99 (1973); see Sierra Club v. Babbitt, 65 F.3d 1502, 1512 (9th Cir. 1995) 

(nondiscretionary or ministerial actions do not trigger NEPA).  

 When USFS conducts a mineral exam it is not approving or denying a 

privilege (such as a permit), but is assessing whether rights “conferred by Congress 

have come into existence.”  Wilderness Soc’y, 824 F. Supp. at 953; ER123 (same).  

The results of a mineral exam may inform the future actions of the agency, but the 

exam is based on the application of objective criteria (the prudent 

person/marketability test), and not the exercise of discretionary authority.  A 

NEPA review would not inform or alter the results of the exam, and thus, would 

serve no purpose for the exam itself.18   

 Swanson confirms that mineral exams are nondiscretionary and ministerial.  

3 F.3d at 1353.  In the context of a patent application, the Court stated:  

“The locator of a mining claim … holds his claim by virtue of an Act 
of Congress.  Upon compliance with the requirements of the mining 

                                           
18 A NEPA analysis, of course, would inform a USFS decision to approve a plan of 
operations, as happened when the Plan was approved.     
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laws, he is entitled to a patent, and [BLM] has no discretion to deny 
an application for a mineral patent where all the requirements of law 
have been met.”  
 

Id. (quoting South Dakota, 462 F. Supp. at 906).  The existence of a valid claim is 

a patent requirement, which a mineral exam assesses.19  Swanson confirms that a 

mineral exam is a nondiscretionary, ministerial act.  See Kosanke Sand, 12 IBLA at 

287-96 (NEPA does not apply to mineral exams and patent issuances because the 

Secretary has no discretion to consider the information NEPA might yield; if the 

statutory test for a valid claim is met, it must be honored).20  Because USFS has no 

discretion to alter the outcome of a mineral exam based on what NEPA compliance 

might yield, NEPA compliance is not required.  Sierra Club, 65 F.3d at 1512.21 

 When USFS decides to investigate the validity of a mining claim using a 

mineral exam, it is performing an act of enforcement.  65 Fed. Reg. at 70,026.  If 

the mineral examiner believes a claim is not valid, she may recommend that USFS 

request that BLM initiate a claim contest.  Thus, a mineral exam, as an internal 

                                           
19 Supra note 9.  Mineral exams are performed the same way and for the same 
reason, regardless of the context.  SER0593.  
20 USFS has discretion in gathering and evaluating facts within the confines of the 
statutory test, Kosanke Sand, 12 IBLA at 298-99, but that does not create 
discretion to change the criteria of the statutory test.  Nat’l Ass’n of Homebuilders 
v. EPA, 551 U.S. 644, 668-73 (2007). 
21 Were USFS to infuse NEPA’s considerations into the statutory test for claim 
validity, it would be adding new requirements for the establishment of mining 
claims to those Congress established in the Mining Law.  USFS has no such 
authority.  Id.  
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investigatory tool, is part of a potential enforcement action (i.e., a claim contest).  

Enforcement actions are excluded from the definition of major Federal action.  40 

C.F.R. § 1508.18(a). 

C. Even if the Mineral Report is Major Federal Action, There are No
 Impacts from the Mine that USFS Has Not Considered. 

 Contrary to the Trust’s assertions, even if the Mineral Report were major 

Federal action, the Mine will not cause impacts that USFS has not considered.  

Tr.Br. at 33-34.   

 In Havasupai, the court upheld USFS’s consideration of potential impacts to 

groundwater and area water resources from the Mine.  752 F. Supp. at 1500-03, 

aff’d, 943 F.2d at 34.  The Withdrawal EIS concluded that the Mine would have no 

impact on the water quantity or quality of any springs fed by perched aquifers, and 

would have negligible to immeasurable impacts, if any, on one spring fed by the 

Redwall-Mauv aquifer, and no effect on two others.  SER0904-07.  That is 

consistent with USFS’s review of groundwater in the Mine Review, which 

concluded that there was only one minor water-bearing aquifer unit near the Mine, 

which was determined to be small, thin, and discontinuous, and would not impact 

the lower aquifer, and that groundwater near the Mine flows away from the Grand 

Canyon.  SER1107-08.  The District Court reached this same conclusion when 

denying the Trust’s motion for injunction pending appeal.  ER050; see ER211-12 

(“very little has changed since the 1986 [EIS] … there is no new information or 

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-1, Page 40 of 69



 

31 

changed circumstances related to groundwater that would indicate the original 

analysis is insufficient”).  

 Regarding Red Butte and cultural resources, Havasupai confirms that USFS 

consulted with the Tribe and considered its religious and cultural concerns related 

to Red Butte and the surrounding areas. 752 F. Supp. at 1486-88, 1495-1500 

(USFS “took every reasonable step” to address the Tribe’s concerns).  That is 

confirmed by the record, and a declarant from the Tribe (Mr. Rex Tilousi).  E.g., 

ER379, 383-88 (USFS considered the Tribe’s concerns at Red Butte and the 

surrounding areas, and modified the Plan to mitigate impacts therefrom); ER130.  

The District Court reviewed this information and found little basis to conclude that 

any impacts the Tribe might experience from future shaft sinking would be any 

different from impacts that have already occurred and were analyzed. ER051. 

 Regarding the California condor, USFS found that the Arizona population of 

condor is a “‘nonessential experimental population’ … whose loss would not be 

likely to appreciably reduce the likelihood of survival of the species.”  ER205-06.  

It concluded that the nearest potential condor nesting site was six miles from the 

Mine, and the Mine area presented only potential foraging habitat.  ER206.  

Because of this, USFS worked with Fish & Wildlife Service to generate 

recommendations to reduce potential impacts to the condor.  USFS determined that 
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the Plan contains the requirements and flexibility to address and implement these 

recommendations.  ER 207-08.  

D. The Resumption of Mining and the Mineral Report Do Not
 Trigger NHPA § 106 Consultation (Claim 2). 

 The Tribe asserts that USFS was required to consult under NHPA Section 

106 when it prepared the Mineral Report.  ER099.  Section 106 consultation is 

required for “undertakings.”  36 C.F.R. § 800.1(a).  An undertaking is a “project, 

activity, or program . . . requiring a Federal permit, license or approval.”  Id. § 

800.16(y).  To trigger consultation, the Tribe must identify both a project or 

activity and a related federal license or approval.  Id.; see Nat’l Mining Ass’n v. 

Fowler, 324 F.3d 752, 759-60 (D.C. Cir. 2003).  As the District Court concluded, 

the Tribe failed to identify either.  ER028-30. 

1. The Mineral Report is not a license or approval. 

 Like the Trust’s NEPA claim, the Tribe argues the Mineral Report is an 

approval.  Hav.Br. at 17-18.  The Tribe relies on the same USFS policy (Manual 

2803(5)) as the Trust, and the Mineral Report and a press release reiterating that 

policy.  Hav.Br. at 17 (citing ER177, 231, 254).  Those arguments fail for the same 

reasons the Trust’s do.  ER007-11, 022-028.   

 The Tribe cites a letter from USFS to EFR stating that the mineral exam is a 

“‘requirement’ for lands withdrawn from mineral entry.”  Id. (quoting ER290).  

The letter cites 74 Fed. Reg. 35,887 (July 21, 2009), which is the Segregation 
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notice.  The notice does not say anything about requiring mineral exams, mineral 

exams being approvals, or that mining cannot proceed without a mineral exam 

approval.  To the contrary, it says the Segregation, like the Withdrawal, is subject 

to valid existing rights.  74 Fed. Reg. at 35,887.  Nothing in the letter says those 

things either.  It says only that USFS will inform EFR of the results of the mineral 

exam.22   

 Based on its terms, the letter contains a fatal factual mistake or a 

misstatement about what USFS actually meant.  The second half of the sentence 

stating that a mineral exam is required says that the mineral exam “must be 

completed prior to approving the plan of operation.”  ER290.  EFR’s Plan was 

approved in 1986, and EFR was not seeking approval of a new plan of operations.  

ER004, 179, 375-89; SER0875.  Thus, as written, the letter mistakenly addresses a 

situation in which a miner would be seeking a new plan of operations for existing 

                                           
22 Similarly, the Tribe cites statements made by a USFS tribal liaison in 
teleconference and meeting notes about the Mine.  Hav.Br. at 18 (citing ER464, 
466, 472).  These documents contain nothing to indicate that the Mineral Report 
was a required approval for mining to continue.  They say only that a mineral exam 
was being performed and that EFR’s claims would need to show valid existing 
rights.  ER464, 472.  That is an accurate statement about mineral exams.  Supra 
Section VI.  The language the Tribe quotes from ER466 is out of context.  In 
whole, it says that in response to a question about what would happen if EFR could 
not show valid existing rights, USFS responded that EFR would not be able to 
move forward.  As a truncated version of the law, that could be a correct statement, 
assuming USFS would refer the matter to BLM to initiate a claim contest and 
BLM prosecuted it successfully.  Supra Sections II and VI.   
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claims located in a segregated (and eventually withdrawn) area.  That mistake 

caused USFS to reference the wrong policy, and suggest that a mineral exam was 

required.  It is more likely, however, that USFS’s letter misstated its intent, and 

was meant to read that a mineral exam “must be completed prior to approving an 

amendment to EFR’s existing Plan, if one is necessary.”  As discussed, in the Mine 

Review, USFS was evaluating whether an amendment to the Plan was necessary.  

If USFS had concluded one was necessary, then, as USFS’s mineral examiner 

explained, the mineral exam would have been necessary too.  ER590-91.  In either 

event (a mistake or misstatement), the letter does not have the legal effect of 

transforming the mineral exam into an approval.   

 The Tribe argues that because the District Court found that the Mineral 

Report could have a practical effect that could satisfy the second prong of the 

Bennett v. Spear test for final agency action, that was enough to make the Mineral 

Report an approval.  Hav.Br. at 18 n.5 (citing Dugong v. Rumsfeld, 2005 WL 

522106, at *13, 16 (N.D. Cal. Mar. 2, 2005)).23  In Dugong, the court assessed 

                                           
23 The Tribe asserts that USFS “prohibited [EFR] from resuming mining until [the 
mineral exam] was complete.”  That is not true.  USFS never ordered EFR to 
suspend mining operations or prohibit any activities by EFR at the Mine.  The 
record is clear that after USFS decided to conduct the Mine Review and Mineral 
Report, it requested that EFR voluntarily wait to resume active mining operations 
(i.e., shaft sinking) until USFS completed its two internal reviews.  SER1142-43.  
EFR agreed, but it continued other operations.  SER0875-76, 1167, 1022-26, 1028-
34, 1065-69; see 36 C.F.R. § 228.3(a) (mining “operations” is “[a]ll functions, 
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what kinds of actions qualified as undertakings in the context of the Defense 

Department’s multi-faceted, phased effort to relocate a Marine Air Station.  It does 

not address whether an activity with a practical effect on a regulated party rises to 

the level of an approval under 36 C.F.R. § 800.16(y).   

 Moreover, the District Court’s conclusion that the Mineral Report had a 

practical effect under Bennett was driven by statements by USFS personnel in 

meetings and telephone conversations with tribes and EFR’s agreement to 

cooperate with USFS.  ER011-12, 21, 065-67.  The Court emphasized that EFR 

was not prohibited from mining or waiting for an approval to proceed, and that 

record “communications make clear that [EFR] chose not to proceed with renewed 

operations until the [Mineral Report] was finished.”  ER012 (emphasis added).  

Because the communications in the case showed that USFS, EFR, and interested 

parties understood EFR agreed it would not resume shaft sinking until the Mine 

Review and Mineral Report were completed, the District Court held that the report 

had a practical effect that met Bennett’s second prong.  Id.  That conclusion is a far 

cry from a determination that a practical requirement, based on a few statements 

from agency officials and an agreement from a regulated party to cooperate 

voluntarily with the agency, stood as a required approval.  SER0875.  The Tribe’s 

                                                                                                                                        
work, and activities in connection with” mining, not just shaft sinking, “regardless 
of whether said operations take place on or off mining claims.”). 
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attempt to conflate the District Court’s findings as to the Bennett issue with its 

conclusions regarding whether the Mineral Report was an approval should be 

rejected, just as the District Court did.  ER006-11, 028.24 

2. The resumption of mining is not a new undertaking. 

 The Tribe claims that the resumption of active mining at the Mine is the 

undertaking necessary to trigger NHPA consultation.  Hav.Br. at 13-17.  But, as 

USFS concluded in its Mine Review―a conclusion not challenged in this 

litigation―it long-ago approved the undertaking of mining when it approved 

EFR’s Plan, after conducting full Section 106 consultation.  ER028-29 

(summarizing the Mine Review at ER187-204).  A USFS-approved plan of 

operations, unless it has an expiration date, is good for the entire operation of the 

mine, even if mining may start and stop based on market or other conditions.  

ER185 (discussing 36 C.F.R. § 228.4(d)).  USFS regulations allow mines to start 

and suspend operations as needed.  36 C.F.R. § 228.10.  EFR’s Plan does not have 

an expiration date; it is good for the life of the Mine.  ER184-85.  In approving the 

undertaking of mining under the Plan in 1986, USFS also approved the temporary 

                                           
24 The Tribe’s citation to Pit River Tribe v. U.S. Forest Service is misplaced.  
Hav.Br. at 18-19.  As the District Court explained (ER026), there, if USFS did not 
renew leases of federal land for a geothermal plant, the developer would have no 
rights in the land at all.  Without the lease renewal approvals, the project could not 
go forward. 469 F.3d 768, 784-87 (9th Cir. 2006).  Here, the Withdrawal preserved 
EFR’s valid existing rights, which authorize mining.  Unlike in Pit River, EFR was 
not faced with the loss of its rights unless USFS provided a new approval.  ER026. 
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suspension and resumption of active mining, consistent with its regulations.  

Therefore, EFR’s resumption of active mining is not a new undertaking; it is part 

of the same undertaking approved in 1986 for which consultation was completed.  

 The Tribe claims that the relevant question is not whether there is a new 

undertaking, but “whether the agency has an opportunity to require changes to 

mitigate adverse impacts.”  Hav.Br. at 16 (citing Apache Survival Coal. v. United 

States, 21 F.3d 895, 911 (9th Cir. 1994); Vieux Carre Prop. Owners v. Brown, 948 

F.2d 1436, 1445 (5th Cir. 1991); Morris Cnty. Tr. for Historic Pres. v. Pierce, 714 

F.2d 271, 280 (3d Cir. 1983); and WATCH v. Harris, 603 F.2d 310, 326 (2d Cir. 

1979)).  These cases do not stand for the proposition that an agency is required to 

conduct full consultation, identical to what would be required for a new 

undertaking, at a subsequent stage of an approved undertaking because USFS 

might have an opportunity to require additional mitigation of adverse impacts.  

WATCH and Morris addressed only the initial question of whether the NHPA 

contains an ongoing consultation requirement at all, and found it did.25  Vieux 

Carre agreed, and cited the NHPA’s § 106 regulations as setting out the process 

and procedures for compliance with the ongoing consultation requirement.  Apache 

                                           
25 It is the Morris court’s language in making these conclusions that the Tribe 
paraphrases to form what it deems the relevant inquiry.  714 F.2d at 280; Hav.Br. 
at 16.  As the discussion in the text demonstrates, the Tribe stretches that language 
well beyond its intended meaning and context in its attempt to support Claim 2.   
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summarized the issue by concluding that the “regulations promulgated by the 

Advisory Council” set out when the “obligation to undertake additional section 106 

process is triggered.”  21 F.3d at 911 (citing the regulation’s post-review discovery 

provisions in Section 800.11(b)(2), which were moved to the current Section 

800.13(b)).  These cases stand only for the proposition that the NHPA contains an 

ongoing consultation requirement, the triggering and extent of which is set out in 

Section 800.13.  That is consistent with the fact that compliance with the NHPA 

regulations is “how Federal agencies meet [their] statutory responsibilities.”  36 

C.F.R. § 800.1(a).  These cases support USFS; it looked to, and complied with, the 

NHPA § 106 regulations to meet any ongoing consultation requirements it had.  

ER187-91. 

 Moreover, issues related to USFS’s ongoing consultation requirements are 

the subject of the Tribe’s Claim 3, which alleges USFS failed to properly discharge 

those obligations based on the designation of Red Butte and its surrounding area as 

a traditional cultural property (“TCP”) after USFS’s original consultation process 

in the mid-1980s.  ER099-100.  That claim is discussed below.  With respect to 

Claim 2, however, the Tribe’s various attempts to couple the legal standard 

triggering ongoing consultation with the substantive requirements triggered by a 

new undertaking has no basis in law and should be rejected.   
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VIII. USFS Correctly Applied 36 C.F.R. § 800.13(b)(3) (Claim 3). 

 USFS looked to the 36 C.F.R. Part 800 regulations to determine what, if any, 

ongoing NHPA obligations it has regarding mining at the Mine.  ER187-91; see 

Apache, 21 F.3d at 911.  Section 800.13(b) applies when “historic properties are 

discovered … after the agency official has completed the section 106 process.”  

Subsection (b)(3) applies if USFS “has approved the undertaking and construction 

has commenced.”  Subsection (b)(1) applies if the undertaking has not been 

approved, or construction on an approved undertaking has not commenced.  36 

C.F.R. §§ 800.13 (b)(1), (3); ER030.  Following its Mine Review, USFS concluded 

the designation of the Red Butte TCP could be considered a new discovery of a 

historic property.  ER187-91.26  Because USFS approved mining and completed 

Section 106 consultation when it approved the Plan, and construction commenced 

thereafter, USFS found that Subsection 800.13(b)(3) applied.  Id.   

 The Tribe argues that USFS erred and should have applied Subsection 

800.13(b)(1) for two reasons.  Hav.Br. at 20-26.  First, it claims that Subsection 

                                           
26 The Tribe argues that Section 800.13 should not have applied at all because “no 
new historic properties had been ‘discovered’” and Red Butte’s importance to 
tribes was known.  Hav.Br. at 24.  EFR agrees, but because USFS’s NHPA 
compliance is dictated by the terms of the Part 800 regulations, the logical 
conclusion is that no additional consultation is required because if there is no new 
discovery of a historic property, the 800 regulations do not impose additional 
continuing obligations for an approved undertaking at which construction 
commenced.   
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800.13(b)(3) only applies if construction has commenced and is ongoing.  Id. at 

23-26.  The District Court twice rejected this argument because Subsection 

800.13(b)(3) “is not ambiguous.”  ER034; 125-27.  It applies after the undertaking 

is approved and construction has commenced:  “no further limitation is imposed.”  

ER034.  The record shows that USFS approved the undertaking of mining in 1986, 

construction commenced thereafter, and by 1992 all surface facilities were built 

and the shaft sunk fifty feet.  ER002, 032-34, 158, 189, 232, 375-389.  The 

“situation at the Canyon Mine thus fell squarely within the plain language of 

subparagraph (b)(3).”  ER034.   

 The Tribe argues that despite subsection 800.13(b)(3)’s terms, USFS should 

have deferred to a letter from the Advisory Council on Historic Preservation 

(“ACHP”) stating that Subsection 800.13(b)(3) should only apply when 

construction has commenced and is ongoing.  Hav.Br. at 24-25 (citing ER164).  As 

the District Court found (ER034-36, 127), deference to an agency’s interpretation 

of its regulation is due only when the regulation is ambiguous.  Christensen v. 

Harris Cty., 529 U.S. 576, 588 (2000).  Neither the Tribe nor ACHP have 

identified any ambiguity in Subsection 800.13(b)(3), and there is none. 27  The 

                                           
27 Even assuming there was, the ACHP’s letter is not a regulatory interpretation, 
but is “tactical advice”; it does not fill a regulatory gap, and only warns that not 
following the advice might produce an “unproductive conflict” between USFS and 
tribes regarding the Red Butte TCP.  ER035 (quoting ER164). 
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District Court walked through the language of Subsections 800.13(b), (b)(1), and 

(b)(3) and explained how and when each applied after the discovery of a historic 

property: 

Subparagraphs (b)(1) and (b)(3) thus cover all possible scenarios for 
discoveries of historical properties after a § 106 process is completed. 
If the undertaking is not yet approved, (b)(1) applies.  If the 
undertaking is approved but construction has not yet commenced, 
(b)(1) applies.  If the undertaking is approved and construction has 
commenced, (b)(3) applies.  The Court sees no ambiguity in these 
provisions.  Every eventuality is addressed. 
 

ER036.  Without ambiguity, deference to ACHP is inappropriate.   

 Contrary to the Tribe’s and ACHP’s argument that construction must be 

ongoing―that is, cannot have started, then stopped, and be preparing to start 

again―the regulations do “not make work stoppage a factor in deciding which 

subparagraph,” applies.  ER036.  “If an undertaking has been approved and 

construction has commenced, the criteria for (b)(3) are fully satisfied.”  Id.28  

                                           
28 The Tribe’s claim that the history of Subsection 800.13(b)(3) demonstrates it 
only applies when construction has commenced and is ongoing is wrong.  Hav.Br. 
at 26.  Courts do not look to regulatory history when the regulation is not 
ambiguous.  United States v. Williams, 659 F.3d 1223, 1225 (9th Cir. 2011).  
Further, the text of the prior regulations is consistent with current Subsection 
800.13(b)(3), and confirms that ACHP always mandated that post-discovery 
review applies after construction commencement, without a requirement that it be 
ongoing.  ER033; 51 Fed. Reg. 31,115, 31,123 (Sept. 2, 1986) (applies “after 
beginning to carry out the undertaking”); 44 Fed. Reg. 6068, 6077 (Jan. 30, 1979) 
(applies “after construction has started”). 
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Without ambiguity, the Tribe’s and ACHP’s construction would illegally create a 

new regulation.  Christenson, supra. 

 The Tribe argues that subsection 800.13(b)(3) is limited to emergency 

situations, and tries to characterize Subsection 800.13(b)(3) as an abbreviated 

process not on regulatory par with the “ordinary Section 106 regulations.”  Hav.Br. 

at 20-21.  It cites no support for that contention, and there is none.  The Part 800 

regulations implement all of an agency’s NHPA § 106 consultation requirements, 

36 C.F.R. § 800.1(a), which include:  the step-wise process of identifying historic 

properties affected by an undertaking; determining and resolving adverse effects; 

and continuing obligations after these processes have occurred, and an undertaking 

is approved and moves forward.  Id. §§ 800.4-.6, .13.  The structure of ACHP’s 

regulations demonstrate that each section plays an equally important role in 

maximizing the ability to address and mitigate adverse impacts, depending on the 

factual and legal circumstances surrounding the undertaking.  That § 800.13(b)(3) 

provides the agency “great authority and discretion [to] ‘carry out appropriate 

actions,’” (Hav.Br. at 20 (quoting Subsection 800.13(b)(3))), to resolve adverse 

effects to a newly discovered historic property after an undertaking is approved 

and construction has commenced is a recognition that in such circumstances an 

agency’s authority or ability to institute mitigation measures may be factually and 

legally limited.  That is ACHP’s unambiguous approach regarding how best to 
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implement the NHPA’s preservation goals when undertakings mature and move 

beyond the regulatory approval stage.   

 The plain language of Subsection 800.13(b)(3) demonstrates that it is not 

limited to emergency situations; it applies to all post-review discoveries made after 

the undertaking is approved and construction has commenced.  ER034 (“No 

further limitation is imposed.”).  The Tribe contends that USFS understood that 

Subsection 800.13(b)(3) applied to emergency situations, notwithstanding its plain 

terms, and therefore erred by applying it in a non-emergency context.  That is 

inaccurate.  As USFS found, the regulation’s intent 

is to allow for reasonable consideration of effects to historic properties 
if they were not anticipated or if new historic properties are 
‘discovered’ after the 106 process has been completed, but before the 
undertaking has been completed and there is still an opportunity to 
avoid or minimize effects from the undertaking. 
 

ER190.  While it is “in a sense an emergency measure to ensure historic properties 

are not inadvertently damaged during project implementation,” its timelines 

illustrate its focus on impact to projects, and “avoid[ing] project delays.”  Id.  

Project protection is consistent with the regulation only requiring the agency to 

“carry out appropriate actions” under the circumstances, because after a project is 

approved and construction has commenced, the ability to make changes to it may 

be limited and/or prohibitively expensive.  Applying the regulation here makes 
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sense, as all the Mine’s surface facilities had been constructed and the shaft sinking 

was well underway.  SER1142; ER296 (photo).   

 The Tribe argues that USFS’s conduct, which it claims did not comply with 

Subsection 800.13(b)(3)’s procedures, shows that the regulation was not 

applicable.  Hav.Br. at 26-27.  As the District Court found, the Tribe is wrong.  

ER038-41.  The Tribe complains that it took USFS ten months to determine if 

Subsection 800.13(b)(3) applied, and disregarded the provision’s 48-hour notice 

period.  Hav.Br. at 26-27.  The record reflects that USFS evaluated its ongoing 

NHPA obligations, and when it determined Subsection 800.13(b)(3) applied, it sent 

notices to tribes that same day (within the regulation’s 48-hour timeframe).  ER038 

(citing ER187-95).  Nothing in Section 800.13 sets a timeframe for agencies to 

determine its applicability.   

 After sending the notice, the record reflects a robust consultation effort by 

USFS, which is part of a twenty-year, ongoing consultation program USFS 

developed with the tribes in northern Arizona.  ER038-40 (citing ER198; 

SER0511, 0683-751, 0754-819, 0923-24, 0933, 0948-49, 0952, 0955, 0961-62, 

1116-17 and Havasupai, 752 F. Supp. at 1476-77, 1495).  Despite this, the Tribe 

criticizes USFS’s extension of time to respond to the notices from two days to 

thirty days.  Hav.Br. at 27 (citing ER176).  USFS’s explanation for the extension 
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was reasonable and consistent with the NHPA.  ER176 (providing additional time 

to consult and address potential impacts).   

 The Tribe accuses USFS of not implementing mitigation actions, taking into 

account mitigation actions proposed by tribes, or carrying out appropriate actions.  

Hav.Br. at 27.  Until this litigation was filed, USFS worked in consultation to 

develop an agreement to implement appropriate mitigation.  ER039, 41.  The Tribe 

abandoned this process when it filed suit.  Id.  Under the circumstances, USFS’s 

actions were reasonable and consistent with the NHPA.  ER41.   

IX. The Trust is Not Within the Mining Law’s Zone of Interest (Claim 4). 

 The District Court held that the Trust was not within the zone of interests 

protected by the Mining Law, and thus, did not state a cause of action to challenge 

USFS’s preparation of the Mineral Report under Claim 4.  ER016-20 (also holding 

that FLPMA provided no law to apply and was not relevant).  EFR agrees and 

provides the following to assist USFS’s arguments on this issue.   

 To state a cause of action, the Trust must show that it is “arguably within the 

zone of interests to be protected or regulated by the statute that [it] says was 

violated.”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 

132 S.Ct. 2199, 2210 (2012) (citations and quotations omitted); Bennett v. Spear, 

520 U.S. 154, 176 (1997) (the inquiry is focused on the specific statute that forms 

the legal basis of the complaint); Air Courier Conf. of Am. v. Am. Postal Workers 
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Union, AFL-CIO, 498 U.S. 517, 529 (1991) (the “relevant statute” is the one that 

forms the “gravamen” of the complaint).29  The Trust asserts that the Mineral 

Report failed to consider certain costs required by the prudent person/marketability 

test―the test for evaluating claim validity.  ER016, 100-101.  The statute that 

creates that test is 30 U.S.C. § 22.  ER017.  It states:   

all valuable mineral deposits in lands belonging to the United States, 
both surveyed and unsurveyed, shall be free and open to exploration 
and purchase, and the lands in which they are found to occupation and 
purchase, . . . according to the local customs or rules of miners in the 
several mining districts, so far as the same are applicable and not 
inconsistent with the laws of the United States. 

 
The “valuable mineral deposit” language gives rise to the prudent 

person/marketability test.  United States v. Coleman, 390 U.S. 599, 601-02 

(1968).30  The purpose and “obvious intent [of this statute] was to reward and 

encourage the discovery of minerals that are valuable in an economic sense.”  Id. at 

602; McKinley v. Wheeler, 130 U.S. 630, 632-33 (1889) (the “object of the 

[Mining Law] … was to promote the development of the mining resources of the 

                                           
29 In addition to the specific provision’s language, courts look to its purpose, intent, 
and context within the larger statute.  Nevertheless, the focus remains sharply on 
the specific statute alleged to be violated.  Compare Patchak, 132 S.Ct. at 2211 
(focusing on § 465 of the Indian Reorganization Act) and Nat’l Credit Union 
Admin. v. First Nat’l Bank & Tr., 522 U.S. 479, 492-95 (1998) (focusing on § 109 
of Federal Credit Union Act) with Air Courier, 498 U.S. at 920-21 (rejecting claim 
to look beyond the provision at issue to statutes only marginally related to the 
relevant provision). 
30 The Trust agrees 30 U.S.C. § 22 is the relevant statute.  Tr.Br. at 49. 
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United States.  It is so expressed in its title, and such development is sought to be 

promoted by indicating the manner in which claims to mines can be established, 

and their extent, and by offering a title to the original discoverer or locator who 

should develop the mine discovered and located”); LINDLEY §§ 68-69 (same).31   

 The language, purpose, and context of Section 22 demonstrate that the 

interests it protects and regulates are those of miners seeking to obtain property 

rights in public lands, and those of the United States, as titled owner, by providing 

a standard against which the Mining Law’s bargain is upheld―that is, the 

provision of property rights in public lands without compensation in exchange for 

the public benefit of the development of the Nation’s minerals.  High Country, 454 

F.3d at 1182-87 (detailing the Mining Law’s focus on the passing of title of public 

lands to miners); 2003 Op. at *32-33; LINDLEY §§ 202-03; AM. MINING § 9.02.  

This is consistent with the fact that the Mining Law is a property rights transfer 

statute, and nothing more.  Supra Section II.  Thus, as the District Court concluded, 

the interests it protects and regulates are those of parties with an interest in the 

mining rights at issue, and the economic development of minerals.  ER018; see 

High Country, 454 F.3d at 1185-86 (it is “beyond doubt” that the Mining Law was 

concerned with the disposition of property rights; its impetus has everything to do 

with mining companies).  Neither Section 22 or 23, nor anything else in the Mining 

                                           
31 The term discovery stems from 30 U.S.C. § 23. 
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Law, provides any indication it protects or regulates environmental interests in any 

way, or that the transfer of property rights thereunder considers or is dependent on 

those interests.32  Those interests are protected by other laws, such as NEPA.  Id.   

 The Trust asserts that Section 22’s requirement to discover valuable 

minerals protects public lands from “unfettered exploitation,” thereby advancing 

its environmental interests.  Tr.Br. at 49-50.33  As discussed, this suggestion is not 

compelled by the language of Section 22, or its role within the Mining Law in light 

of the structure and purpose of that act.  Indeed, the history of the act reveals that 

Section 22’s requirement to discover valuable minerals was not of Congress’s 

making, but was a centerpiece of the miners’ system of self-regulation that 

Congress adopted into the Mining Law.  LINDLEY § 335 (discovery was the 

                                           
32 High Country, 454 F.3d at 1192 (holding that the Mining Law’s focus on title 
and property rights precluded judicial review under the Administrative Procedure 
Act of claims challenging BLM patent decisions by third parties with no interest in 
the land at issue).  Concluding that environmental interests are outside the Mining 
Law’s zone of interests based on the act’s language, history, and structure is 
consistent with High Country.  
33 This argument stems from the Trust’s misreading of National Credit, which it 
claims supports the proposition that “a law that defines one group’s rights places 
parties with interests adverse to those rights within the zone of interests of that 
law.”  Tr.Br. at 39.  Initially, such a rule would be limitless and have no basis in 
any statutory language.  Regardless, in National Credit, it was not the adversity of 
plaintiff-banks to the defined rights of defendant-credit unions under the statute at 
issue that placed the banks within the statute’s zone of interests, but that both the 
banks and credit unions (as competitors) had interests in the same banking markets 
impacted by the statute.  522 U.S. at 492-94.  The market impacted by the Mining 
Law is the use of public lands for mining, and as the District Court found, the Trust 
has no interest in mining, unlike competitor miners would.  ER018-20. 
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recognized basis of mining rights and privileges, the “primary source of title to 

mining claims”); supra Section II.  That further solidifies that in enacting Section 

22 and the Mining Law, Congress had no intent to protect (or even consider) 

environmental interests.  Thus, the Trust’s argument that Congress could have 

opened up mining to all without the discovery requirement, but did not, falls flat 

and proves Defendants’ point―Congress did not include the discovery 

requirement for environmental purposes or to prevent “unfettered exploitation,” it 

used it to codify the miners’ system of mining rights and title, and to ensure the 

quid pro quo of the inducement.  AM. MINING §§ 4.10, 4.11.  The Trust’s interests 

are not arguably, let alone marginally, related to these interests.  Patchak, 132 S.Ct. 

at 2211.  

 The Trust’s cited cases (Tr.Br. at 50) do not compel a different conclusion.  

The discussion in Cameron shows that the court was focused on Interior’s plenary 

power to administer the Mining Law, and the reference to derogation of the 

public’s rights was in reference to the rights to obtain the benefit of valid claims 

(economic development of minerals), which does not flow from invalid claims.  

252 U.S. at 460.  At no point in this seminal Mining Act case is there any reference 

to the protection of public lands for environmental, conservation, or other interests, 

based on Section 22’s discovery requirement.  The citation to Mineral Policy v. 

Norton, is irrelevant, as that case involved a challenge to BLM’s surface 
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management regulations.  292 F. Supp. 2d 30 (D.D.C. 2003).  Coleman concerns 

Interior’s addition of marketability to the prudent person test, and provides no 

suggestion that that test protects non-mining interests in public lands.  390 U.S. at 

601-02. 

 The Trust claims its interests are protected because the prudent 

person/marketability test includes the costs of complying with environmental laws 

along with all other costs considered in a mineral exam.  Tr.Br. at 49.  The Trust is 

wrong.  The purpose of the test is to determine one thing―whether the minerals 

are valuable based on whether a prudent person would be able to develop the 

claims at a profit.  Coleman, supra.  A prudent person would consider the cost of 

compliance with all laws, including environmental laws, just as she would consider 

all operational costs, such as the cost of fuel to transport ore to a mill, in 

determining whether she could mine at a profit.  Doing so does not implicate or 

protect the interests of oil producers or truck drivers any more than it does the 

interests of the Trust.  The inquiry is one of totaling projected development costs, 

totaling projected receipts in light of mineral resources and commodity prices, and 

comparing the two.  ER244-50.  BLM’s twin handbooks regarding mineral exams, 

SER0516-65, 0566-682, make clear this economic evaluation only protects mining 

and property rights interests.   
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 The Trust argues that the Multiple Use Act of 1955 (“Act”) confirms that the 

Mining Law protects its interests because it limited a miner’s right to exclusive 

possession of the surface of mining claims, and permitted multiple uses of surface 

resources.  Tr.Br. at 51 (citing 30 U.S.C. § 612).  The Act did nothing to amend or 

change the Mining Law’s property disposal scheme, including the requirement to 

discover valuable minerals under Section 22.  30 U.S.C. §§ 601, 603, 611-15; 

Converse v. Udall, 399 F.2d 616, 617 (9th Cir. 1968) (the Act “did not intend to 

change the basic principles of the mining laws”).  It changed only the scope of 

mining rights by limiting their use to mining activities, and by allowing the United 

States and its licensees access to those lands.  30 U.S.C. § 612(b).  Congress 

continued to prefer mining rights, and limited other uses so as not to “endanger or 

materially interfere with prospecting, mining or processing operations or uses 

reasonably incident thereto.”34  Id.  The Act provides no evidence that the Mining 

Law protects the Trust’s interests.  See High Country, 454 F.3d at 1190 (rejecting 

the idea that the Act, and other Mining Law amendments, impacted its core 

provisions and purpose).  Indeed, it applies to all mining claims, regardless of 

validity.  In light of its tangential nature to Section 22, consideration of the Act 

                                           
34 S. Rep. No. 84-554 at 2, 8 (1955) (the Act “safeguards all of the rights and 
interests of bona fide prospectors and mine operators” and “emphasizes the 
committee’s insistence that this legislation not have the effect of modifying long-
standing essential rights springing from location of a mining claim”). 
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should be disregarded because to accept this “level of generality in defining the 

‘relevant statute’ could deprive the zone of interests test of virtually all meaning.”  

Air Courier, 498 U.S. at 529-30.   

 The Trust spends pages arguing that Claim 4 is a FLPMA claim.  Tr.Br. at 

40-48.  As the District Court found, the Trust does not, and cannot, point to any 

provision within FLPMA that requires the discovery of valuable minerals or 

creates a prudent person/marketability test.  ER007-11, 019.  The full extent of 

FLPMA’s relationship with mining and the Mining Law is set forth in FLPMA § 

302(b).  43 U.S.C. § 1732(b).  As discussed, the four sections identified in Section 

302(b) do not address the validity of mining claims, and FLPMA disclaims 

amending the Mining Law or impairing the rights of miners under the Mining Law.  

Id.; supra Section IV.   

 The Trust’s argument that FLPMA § 204 allows withdrawals is beside the 

point.  43 U.S.C. § 1714.  Nothing in Section 204 addresses mining, let alone the 

discovery of valuable minerals requirement.  The Trust’s reliance on Section 701 

also is misplaced.  That statute applies to “[a]ll actions” by the Interior Secretary, 

and does not address mining.  43 U.S.C. § 1701 note (h).  It requires that acts of the 

Secretary, not acts of miners or anyone else, are “subject to valid existing rights.”  

Id.  As discussed, that means that all the Secretary’s acts give way, and are 

subordinate to, others’ valid existing rights.  Supra Section V.  This includes the 

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-1, Page 62 of 69



 

53 

Withdrawal.  77 Fed. Reg. at 2563.  Nothing in FLPMA provides any standard 

against which USFS’s Mineral Report could be measured.35  ER019.  For those 

same reasons, neither does the Withdrawal.36  FLPMA is not the relevant statute 

for purposes of the Trust’s zone of interests. 

X. USFS Was Not Arbitrary and Capricious in Preparing the Mineral 
Report (Claim 4). 

 Assuming the Trust could challenge the Mineral Report, its claim has no 

merit.37  The Trust argues that the Mineral Report is faulty because it asserts that 

USFS did not consider the costs of groundwater monitoring and wildlife 

conservation measures imposed by EFR’s Plan.  DktEntry 10-1 at 4-5.  Not so.  

EFR, an experienced miner, submitted comprehensive cost estimates for the 

development and operation of the Mine in accordance with the Plan and all 

applicable laws.  SER1120.  Monitoring costs were included in mining site and 

general and administrative costs (budgeted at $9,298,136.94 (costs of operating 

                                           
35 Thus, the Trust’s suggestion that FLPMA’s test for validity is “based on the 
same test developed under the Mining Law” is absurd―FLPMA contains no such 
test.  Tr.Br. at 43, 47.   
36 That the Withdrawal may have prompted USFS to exercise discretion to consider 
the validity of the Mine’s claims also is beside the point.  Id. at 47.  The 
Withdrawal only ended location and entry under the Mining Law, prospectively.  
Supra Section V.  It did not change the fact that it is the Mining Law that allows 
for the establishment of mining claims on public lands, and sets the conditions 
therefor. 
37 If the Court finds that the Mineral Report is not mandated by the Withdrawal, it 
need not address Claim 4 because the outcome will have no impact on any party.   
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under the Plan at $110.42/ton)), and conservation costs were covered as surface 

facility costs (budgeted at $508,000).  A $1.7 million contingency also was 

included.  Id.  ER244-47; SER1186-87.38  Consistent with BLM’s mineral exam 

guidance (SER0653), USFS verified those costs, compared them to costs from 

EFR’s similar, nearby mines,39 and performed an economic evaluation of the costs 

to develop the Mine, as compared with the value of mineral resources based on 

commodity prices.  ER244-50.  It concluded that the Mine could be developed with 

a profit of $29,350,736, and thus, that the claims were valid.  ER250.   

 Even if the Trust’s asserted costs were not included, the 1986 EIS calculated 

those activities would cost $131,060.  SER0144.  At triple that amount ($393,180), 

overly accounting for inflation, those costs are well within the Mine’s $1.7 million 

contingency, and not enough to off-set the Mine’s projected profit of nearly $30 

million.  Even if USFS erred as the Trust asserts, it would be harmless error; it 

would not change the conclusion that the claims were valid.  Sagebrush Rebellion, 

Inc. v. Hodel, 790 F.2d 760, 765 (9th Cir. 1986).   

 

                                           
38 EFR provided SER1186-87 to explain where the costs at issue were included in 
the estimates it provided.  This extra-record evidence is permitted because it 
explains a technical issue, and is provided by a person involved in preparing the 
document.  Friends of Payette v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 
997 (9th Cir. 1993). 
39 Converse, 399 F.2d at 620 (the agency can compare a mine to other similar 
mines when applying the prudent person/marketability test). 
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XI. An Injunction is Not Appropriate. 

The Tribe seeks to enjoin mining until USFS complies with its NHPA 

obligations.  Hav.Br. at 28-29.  If the Court finds an NHPA violation, it should 

remand the merits and injunction issues to the District Court.  Alaska Wilderness 

Recreation & Tourism Ass'n v. Morrison, 67 F.3d 723, 732 (9th Cir. 1995) (when 

injunctions “raise intensely factual issues,” the matter should be decided by the 

district court).  The District Court denied the Tribe’s request for injunction pending 

appeal, weighing many factual issues, finding it failed to show the balance of the 

harms tipped in its favor.  ER051.  This Court also rejected the Tribe’s injunction 

request.  DktEntry 16.  The Tribe’s harm alleged here is no different than 

previously offered.  The substantial harm EFR would sustain if mining were 

enjoined was recognized by the District Court, ER049; see SER1145-46, 1190-91, 

1274-77, and such harm remains now.  The facts, however, have changed:  EFR is, 

and will continue, shaft sinking, and USFS reengaged in consultation with the 

Tribe.  During the appeal, these and other facts will continue to develop.  Any 

injunction should be based on an up-to-date understanding of the facts.  

On the merits, enjoining mining is not appropriate.  The Tribe only 

challenged USFS’s issuance of the Mineral Report—an internal agency document.  

As discussed, EFR remains in possession of existing mining claims that are valid 

until proven otherwise, and its Plan is valid and unchallenged.  It is authorized 
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fully to mine.  This Court has considered the Tribe’s alleged harms, Havasupai, 

943 F.2d at 33-34; as the District Court found, current operations have no greater 

impacts than what was at issue in Havasupai, and such harms did not justify an 

injunction.  ER051-52.  There is no indication that the Tribe’s exercise of its 

religion or access to sacred places has ever been compromised, and the Tribe has 

continued its practices at Red Butte.  ER052, 220-23.  USFS has consulted with the 

Tribe for over twenty years to address issues related to mining, among other things.  

ER038-41; 192, 197–204.  These efforts minimize impacts in a complex land 

management regime that allows potentially-conflicting uses.  As a matter of policy, 

Congress has given mining “a special place in our laws relating to public lands,” 

such that operations usually “may not be prohibited.”  United States v. Weiss, 642 

F.2d 296, 299 (9th Cir. 1981).  Courts cannot “override Congress’ policy choice, 

articulated in a statute.”  United States v. Oakland Cannabis Buyers’ Co-op., 532 

U.S. 483, 497 (2001).  That policy favors allowing mining to proceed.   

CONCLUSION 

For the reasons above, and in USFS’s response, the Court should affirm the 

District Court’s decision granting summary judgment for Defendant-Appellees on 

all Claims.  

RESPECTFULLY SUBMITTED this 17th day of December, 2015. 
 GALLAGHER & KENNEDY, P.A. & 

HUNTON & WILLIAMS LLP 
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American Law of Mining, 2nd Edition  >  TITLE II Federal Lands and Minerals  >  CHAPTER 4 
HISTORICAL BACKGROUND OF FEDERAL LANDS AND MINERALS  

Author 

Updated by John C. Lacy  

§ 4.10 The Mining Laws of 1866 and 1870 

There was little direct federal interference with the Western miners between 1848 and 1866. Generally speaking, 
Western interests were inclined to continue with as little federal interference as possible, so that the rights which 
miners had assumed they had acquired would not be disturbed and free acquisition of such rights could be 
continued. On the other hand, Eastern interests thought that there should be some financial return to the government 
for the mining activities and that such return might be accomplished by, for example, sale of mineral lands.1 

No definitive federal legislative action was taken until 1866 when the Senate passed a bill favoring a free mining 
policy.2 It was eloquently argued that the miners should have the right to buy their claims, that their product greatly 
enhanced the nation’s wealth and even that of the world, that most miners never made the big strike although a few 
did, and that the product of the mines should not be taxed as such for this would be like taxing the product of farms 
and would not be conducive to further development.3 Efforts to incorporate a permanent royalty or tax on the 
production of the mines died and the resulting legislation in 1866 is based on the notion that the mineral wealth of the 
public lands should be available to those who seek and find it and that the public lands should be free and open for 
such exploration and development.4 

In the debate preceding passage of the Act, it had been argued that it was essential to the nation to continue 
development of its mineral resources and that for this continued development four conditions must exist: 
transportation, a scientific knowledge of mining, abundance of capital, and security of title.5 

The 1866 statute, which was adopted after full debate, went a long way toward satisfying the need for security of title. 
It stated the policy of having the public domain open for exploration for minerals by citizens and citizens declarant, 
subject to local law not in conflict with the federal law. It incorporated in part existing mining district rules. It validated 
previously made claims on veins, provided a patenting procedure for lode claims, and limited the length of lode 
claims to two hundred feet per locator with an additional such claim for the discoverer of the lode. It also contained a 
provision for extralateral rights under adjoining land, “which land adjoining shall be sold subject to this condition.” 
Additionally, the statute provided for the recognition of water rights for “mining, agricultural, manufacturing, or other 
purposes,” which had vested priority of possession under “local customs, laws, and the decisions of courts.”6 

It was a lode location law, ignoring placer claims, perhaps because by the time Congress got around to acting, placer 
claims had temporarily faded in importance. This omission of placer claims was rectified by an 1870  
  

1 See Swenson, “Legal Aspects of Mineral Resources Exploitation,” in P. Gates, History of Public Land Law Development 711-19 (1968). 

2 Cong. Globe, 39th Cong., 1st Sess. 3224-37 (1866). 

3 Cong. Globe, 39th Cong., 1st Sess. 3224-37 (1866). 

4 Cong. Globe, 39th Cong., 1st Sess. 3224-37 (1866). 

5 Cong. Globe, 39th Cong., 1st Sess. 3228 (1866). 

6 Lode Law of 1866, ch. 262, § 9, 14 Stat. 251, 253. 
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amendment which provided for the entry and patenting of “[c]laims usually called ‘placers,’ including all forms of 
deposit, excepting veins of quartz, or other rock in place, … under like circumstances and conditions, and upon 
similar proceedings, as are provided for vein or lode claims.”6.1 The act provided that two or more persons could 
make joint claims and that association claims could not exceed 160 acres.7 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  

6.1 Act of July 9, 1870, ch. 235, 16 Stat. 217. 

7 Act of July 9, 1870, ch. 235, 16 Stat. 217. 
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American Law of Mining, 2nd Edition  >  TITLE II Federal Lands and Minerals  >  CHAPTER 4 
HISTORICAL BACKGROUND OF FEDERAL LANDS AND MINERALS  

Author 

Updated by John C. Lacy  

§ 4.11 The Mining Law of 1872 

[1]   Statutory Provisions  

The Lode Law of 18661 incorporated the basic rules and customs of the mining districts and gave the congressional 
stamp of approval for self-initiated, protected mining rights on the public domain, but the system was neither as 
complete nor as integrated as might have been desired. A rather complete rewriting resulted in the Mining Law of 
1872.2 Although there have been some substantial modifications, the 1872 law is today the basic starting point for 
the acquisition of hardrock minerals on public domain lands. 

The Mining Law of 1872 provided for location of valuable mineral deposits, not merely minerals;3 provided for a 
larger lode claim and an area of land, not simply the lode;4 specifically reaffirmed the basic placer claim location 
provisions of 1870 and provided that no association placer claim could include more than 20 acres for each 
claimant;5 provided for annual assessment work of $100 per claim per year, for lack of which the claim would be 
open to relocation by others;6 provided for mill sites;7 and provided for tunnel locations.8 The Mining Law of 1872 
continued the notion of extralateral rights for lode claims9 and the validity of mining district rules not inconsistent with 
federal or state law.10 

Additionally, the Mining Law of 1872 Act provided for forfeiting out co-owners who failed to contribute to annual 
assessment work,11 for patenting of both lode and placer claims,12 and for the situation in which a lode is found 
within a placer location.13 The act carried forward the idea of self-initiated rights by the prospector. If the land is open 
for location and the prospector is qualified, he may seek “valuable minerals” and, if he finds them, may initiate a 
vested right without the approval of anyone else, including representatives of the government that owns the land. 
  

1 Act of July 26, 1866, ch. 262, 14 Stat. 251 (codified at 30 U.S.C. §§ 43, 46, 51 (1976)). 

2 Act of May 10, 1872, ch. 152, 17 Stat. 91 (codified as amended at 30 U.S.C. §§ 22-47 (scattered sections) (1976)). 

3 Ch. 152, 17 Stat. 91, § 1 (codified as amended at 30 U.S.C. § 22 (1976)). 

4 Ch. 152, 17 Stat. 91, § 2, 30 U.S.C. § 23. 

5 Ch. 152, 17 Stat. 91, § 10, 30 U.S.C. § 35. 

6 Ch. 152, 17 Stat. 91, § 5, 30 U.S.C. § 28. 

7 Ch. 152, 17 Stat. 91, § 15, 30 U.S.C. § 42 (a mill site is, generally speaking, nonmineral ground used for mining or milling purposes). 

8 Ch. 152, 17 Stat. 91, § 4, 30 U.S.C. § 27 (a tunnel location is a means of priority for one exploring via a tunnel). 

9 Ch. 152, 17 Stat. 91, § 3, 30 U.S.C. § 26. 

10 Ch. 152, 17 Stat. 91, § 1, 30 U.S.C. § 22. 

11 Ch. 152, 17 Stat. 91, § 5, 30 U.S.C. § 28. 

12 Ch. 152, 17 Stat. 91, § 6, 30 U.S.C. § 29. 

13 Ch. 152, 17 Stat. 91, § 11, 30 U.S.C. § 37. 
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The final establishment of rights under the Mining Law of 1872 was the procedure to obtain patent (or fee title) from 
the United States. The law establishes a procedure for notice, proof of title, establishment of the existence of 
“valuable mineral,” and, finally, payment of a nominal purchase price.13.1 Under the Department of the Interior and 
Related Agencies Appropriations Act, 1995,13.2 the Department of the Interior was prohibited, as of September 30, 
1994, from processing patent applications, except for those applications that had been filed “with the Secretary on or 
before the date of the enactment of this Act.”13.3 This moratorium remains in effect. The absence of this patenting 
procedure has raised the question of what rights might be considered as “valid existing rights” when the mining law is 
amended. The Solicitor of the Interior published a memorandum on November 12, 1997,13.4 wherein it was 
expressed that “the right to a mineral patent does not vest in the applicant until the Secretary of the Interior 
determines that the applicant has met all the terms and conditions of the patent, including verification that the 
applicant has discovered a valuable mineral claim.” This question will likely be a focus of future litigation. 

The Mining Law of 1872 has received a considerable fleshing out by court decisions, administrative decisions, and 
administrative rules and regulations, all of which are fully treated at appropriate places in this treatise. 

[2]   Application to Nonmetalliferous Deposits  

The Mining Law of 1872 does not define valuable mineral deposits.14 More detailed definitions have been developed 
by the courts and administrative agencies. Their treatment constitutes a substantial portion of this treatise. In addition 
to court and administrative development of the definition of valuable minerals, Congress has enacted a few specific 
statutes on this topic, one of which was the Building Stone Act of 1892,15 enacted, according to one authority, 
because land department rulings on the issue of the locatability of building stone were not uniform.16 

Petroleum also initially presented a problem. A General Land Office decision in 1896 that petroleum was not within 
the scope of the mining law was reversed the next year.17 Almost simultaneously, congressional reaction to the initial 
decision prompted the enactment of the Oil Placer Act of 1897,18 which specifically included such hydrocarbons as 
locatable minerals under the placer location laws. Presidential withdrawals of petroleum lands within a few years of 
these two decisions and the subsequent placing of oil and gas under the Mineral Lands Leasing Act of 1920 made 
this issue moot.19 
  

13.1 Ch. 152, 17 Stat. 91, § 6, 30 U.S.C. § 29; see Chapter 51, infra. 

13.2 Pub. L. No. 103-332, § 113, 108 Stat. 2499 (1994). 

13.3 Pub. L. No. 103-332, § 113, 108 Stat. 2499 (1994). 

13.4 Memorandum from John D. Leshy, Solicitor, Dep’t of the Interior, to Director, Bureau of Land Mgmt. (Nov. 12, 1997), 
GFS(MIN) SO-2 (1997). 

14 Ch. 152, 17 Stat. 91, § 1, 30 U.S.C. § 22 (simply “valuable mineral deposits”); 30 U.S.C. § 23 (“gold, silver, cinnabar, lead, tin, 
copper, or other valuable deposits”). 

15 Ch. 375, 27 Stat. 348, §§ 1, 3, 30 U.S.C. § 161. 

16 1 Lindley on Mines § 210 (3d ed. 1914). 

17 Union Oil Co., 25 Pub. Lands Dec. 351 (1897). 

18 Ch. 216, 29 Stat. 526. 

19 Ch. 85, 41 Stat. 437 (codified as amended at 30 U.S.C. §§ 181–226-3). 
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Another special mining statute was the Saline Placer Act of 1901,20 in which salt springs and salt deposits were 
brought under the placer mining law, but with the limitation of only one location per person.21 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  

20 30 U.S.C. § 162. 

21 Other than this limitation in the Saline Placer Act, it would appear that there have been no legal limitations since the passage 
of the 1872 mining law on the number of locations, lode or placer, which a qualified locator can initiate. 
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American Law of Mining, 2nd Edition  >  TITLE II Federal Lands and Minerals  >  CHAPTER 9 
FEDERAL RESERVED MINERALS  

Author 

Earl M. Hill 
Updated by Stuart R. Butzier and Christina C. Sheehan  

§ 9.02 Effects of Statutory Grants and Limitations Upon Patents 

[1]   Congressional Power and Public Lands—The Property Clause  

The source of Congress’s power to dispose of public lands is the Property Clause, which provides: “The Congress 
shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property 
belonging to the United States. …”1 The authority the Property Clause grants to Congress has been held to be 
“without limitations”2 but appears to be somewhat circumscribed by restrictions imposed by other provisions in the 
Constitution.3 The authority is both proprietary and legislative,4 and thus is greater than that of an “ordinary 
proprietor.”5  

Because Congress has full power under the Property Clause to dispose of public lands,6 no person may appropriate 
such lands or acquire any rights therein except under such terms as Congress provides.7 The power of Congress 
under the Property Clause includes the power to lease8 as well as the power to protect public lands  
  

1  U.S. Const. art. IV, § 3, cl. 2. 

2 Cal. Coastal Comm’n v. Granite Rock Co., 480 U.S. 572, 580 (1987); United States v. San Francisco, 310 U.S. 16, 29 (1940); United States 
v. Gratiot, 39 U.S. 526, 537 (1840). See Kleppe v. New Mexico, 426 U.S. 529, 536 (1976); Downes v. Bidwell, 182 U.S. 244, 268 (1901) 
(“general and plenary”). 

3 See Dorr v. United States, 195 U.S. 138, 143 (1904) (congressional power to legislate for territories depends upon relationship of particular 
territory to the United States, e.g., whether the territory has been “incorporated into the United States as a body politic”); Pollard v. Hagan, 44 
U.S. 212, 230 (1845) (Property Clause conferred no power upon Congress to grant title to submerged soil under navigable river within state’s 
borders after the state, upon admission to Union, acquired such soil); United States v. San Francisco, 310 U.S. 16, 30 (1940) (Property Clause 
does not authorize “an exercise of a general control over public policy in a State”). 

The Property Clause does not necessarily exempt federally owned lands from state regulation; states are free to enforce their criminal and 
civil laws so long as those laws do not conflict with federal law, thereby invoking the Supremacy Clause, U.S. Const. art. VI, cl. 2. See Cal. 
Coastal Comm’n v. Granite Rock Co., 480 U.S. 572, 580 (1987). But see S.D. Mining Ass’n v. Lawrence Cnty., 155 F.3d 1005, 1011 (8th 
Cir. 1998) (local ordinance having effect of de facto ban on mining on federal lands within the county preempted by federal law). 

4 United States v. Midwest Oil Co., 236 U.S. 459, 474 (1915); Kleppe v. New Mexico, 426 U.S. 529, 540 (1976). 

5 Kleppe v. New Mexico, 426 U.S. 529, 540 (1976) (power to control occupancy and use of lands, protect them from trespass and injury, 
prescribe conditions under which others may acquire rights therein; extent to which Congress might go in exercising Property Clause power 
to be measured by exigencies of particular case). 

6 See United States v. Maxwell Land-Grant Co., 121 U.S. 325, 382 (1887); Van Brocklin v. Tennessee, 117 U.S. 151, 168 (1886). 

7 United States v. Fitzgerald, 40 U.S. 407, 421 (1841); Kissell v. Bd. of President & Dirs. of St. Louis Public Schools, 59 U.S. 19, 25 (1856). 
See Utah Power & Light Co. v. United States, 243 U.S. 389, 403–04 (1917). 

8 United States v. Gratiot, 39 U.S. 526, 538–39 (1840). See Ashwander v. Tenn. Valley Auth., 297 U.S. 288 (1936). 
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from trespass and injury,9 even to the extent of proscribing conduct on private lands that imperils the uses for which 
the public lands are held.10 

By express constitutional grant, the disposition of minerals in lands owned by the United States is the responsibility 
of Congress.11 Congress may delegate regulation and management of public lands to the executive.12 In the Federal 
Land Policy and Management Act of 1976 (FLPMA), Congress delegated to the Secretary of the Interior authority to 
correct patent documents “where necessary in order to eliminate errors.”13 This authority applies only to errors of 
fact, not errors of law.14 Purported grants15 or reservations16 not authorized by statute are inoperative. Agencies’ 
powers are limited to those delegated to them by statute. 

[2]   Grant in Excess of Statutory Authority  

The government lacks authority to issue a patent omitting a reservation required by statute.17 Statutes requiring 
reservation to the United States of specific minerals,18 or all minerals,19 in patents conveying public lands out of 
federal ownership have expressed such reservations with varying degrees of particularity.20 In general, these 
statutes have required that patents contain reservations of specific minerals, or all minerals,21 or that any 
conveyances shall be subject to a mineral reservation that must appear in the patent.22 This statutory emphasis  
  

9 Kleppe v. New Mexico, 426 U.S. 529, 540 (1976); Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). 

10 United States v. Alford, 274 U.S. 264, 267 (1927); Minnesota v. Block, 660 F.2d 1240, 1249 (8th Cir. 1981). See Camfield v. 
United States, 167 U.S. 518, 525 (1897); Jennifer Pruett Loehr, “Expansive Reading of Property Clause Upheld,” 23 Nat. Res. J. 
197 (1983). But cf. Burlison v. United States, 2006 U.S. Dist. LEXIS 62820 (W.D. Tenn. Aug. 31, 2006) (while private fences 
may be regulated to protect adjoining public lands, government may not limit access to private property without specific 
congressional authorization), aff’d in part, rev’d in part, 533 F.3d 419 (6th Cir. 2008). 

11 Mountain States Legal Found. v. Andrus, 499 F. Supp. 383, 394 (D. Wyo. 1980); Honchok v. Hardin, 326 F. Supp. 988, 992 
(D. Md. 1971). See Butte City Water Co. v. Baker, 196 U.S. 119 (1905); United States v. Gratiot, 39 U.S. 526, 538 (1840). 

12 Mountain States Tel. & Tel. Co. v. United States, 499 F.2d 611, 613 (Ct. Cl. 1974); Sierra Club v. Hickel, 433 F.2d 24, 28 (9th 
Cir. 1970), aff’d sub nom. Sierra Club v. Morton, 405 U.S. 727, 748 (1972); Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1209, 
1234 (10th Cir. 2011) (the Organic Act of 1897 delegates management of national forests to the U.S. Forest Service); Chisum v. 
U.S. Dep’t of the Interior, 2007 U.S. Dist. LEXIS 84036, at *5 (D. Ariz. Oct. 31, 2007) (BLM has been appropriately delegated 
Congress’s plenary power to regulate mines and mining on the public lands). 

13 43 U.S.C. § 1746. 

14 Foust v. Lujan, 942 F.2d 712, 715 (10th Cir. 1991); Wood v. United States, No. 2:04-cv-00897, 2006 U.S. Dist. LEXIS 74706, 
at *9–10 (E.D. Cal. Sept. 29, 2006); 43 C.F.R. § 1865.0-5(b). 

15 See generally § 9.02[2], infra. Absent an express or implied delegation of congressional power under the Property Clause, 
subordinate officers of the United States have no power to release or otherwise dispose of federal property. Royal Indem. Co. v. 
United States, 313 U.S. 289, 294 (1941). 

16 See generally § 9.02[3], infra. 

17 Swendig v. Wash. Water Power Co., 265 U.S. 322, 332 (1924); Morton v. Nebraska, 88 U.S. 660, 674–75 (1874); Proctor v. 
Painter, 15 F.2d 974 (9th Cir. 1926). 

18  See generally § 9.03[2], infra. 

19  See generally § 9.03[3], infra. 

20  See generally § 9.03, infra. 

21 See, e.g., Coal Lands Act of 1909, ch. 270, 35 Stat. 844, 30 U.S.C. § 81; Agricultural Entry Act of 1914, ch. 142, § 2, 38 Stat. 
509, 30 U.S.C. § 122; Act of Mar. 3, 1925, ch. 462, 43 Stat. 1145, 43 U.S.C. § 299. Initially, the statutes required reservation 
only of specific minerals for which the land had been classified as valuable. See generally § 9.03[2], infra. Later acts expanded 
the scope of the reservation to encompass “all minerals” or some variant thereof. See generally § 9.03[3], infra. 

22 See, e.g., Stock-Raising Homestead Act of 1916 (SRHA), ch. 9, § 9, 39 Stat. 862, 43 U.S.C. § 299. 
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on including reservations in patents might suggest that the severance of minerals depends on the presence of the 
reservation in the patent, and that in the absence of such a reservation the patent conveys the minerals. On the 
contrary, when a statute requires a reservation of minerals, the government lacks power under that statute to convey 
any mineral rights, and therefore a patentee acquires no mineral rights even though the patent does not contain the 
mineral reservation.23 

[3]   Inclusion in Patent of Reservation Not Authorized by Statute  

Generally, a reservation not authorized by statute, but which appears in a patent, is void.24 It is presumed that a 
patent issued by the United States was regularly and lawfully issued.25 Because the government’s agents are under 
a duty to ascertain that all conditions precedent have been met before issuing any patent,26 it is presumed that all 
such conditions have been met. 

[4]   Required Mineral Reservation Not Reflected in Local Records  

A search of local land records27 may not disclose a mineral reservation affecting a tract of land either because the 
patent as recorded erroneously does not contain the reservation or because the patent containing the reservation  
  

23  Swendig v. Wash. Water Power Co., 265 U.S. 322, 332 (1924) (reservation for power line right-of-way read into patent 
despite failure of patent to state that patentee’s title was subject to the right-of-way); Proctor v. Painter, 15 F.2d 974 (9th Cir. 
1926) (although patent omitted reservation of coal as required by act pursuant to which patent was issued, patentee did not 
acquire title to the coal). See Argo Oil Corp. v. Lathrop, 72 N.W.2d 431 (S.D. 1955) (mineral reservation prescribed by state 
statute deemed to be part of deed). See generally Loren L. Mall, Public Land and Mining Law 378 (3d ed. 1981). 

24 Shaw v. Kellogg, 170 U.S. 312, 342–43, 18 S. Ct. 632, 42 L. Ed. 1050 (1898). See Burke v. S. Pac. R.R. Co., 234 U.S. 669, 
688–89, 34 S. Ct. 907, 58 L. Ed. 1527 (1914) (railroad grant patent for land conclusively deemed nonmineral; therefore, in 
absence of fraud, patent conveys minerals not known to exist at time of issuance); Thomas v. Union Pac. R.R. Co., 139 F. Supp. 
588, 593–95 (D. Colo. 1956), aff’d, 239 F.2d 641 (10th Cir. 1956) (mineral reservations were read out of railroad grant patent, 
which, absent fraud, was immune to attack by those claiming lands were known to be mineral in character at time of 
issuance); Knight v. The Devonshire Co., 736 P.2d 1223 (Colo. App. 1986) (vendor’s title not unmarketable due to purported 
reservation of “mineral rights” in federal patent of lands to railroad (citing Burke, 234 U.S. at 688–89)). A patent issued pursuant 
to the Homestead Act of May 20, 1862, ch. 75, 12 Stat. 392 (1862), as amended (repealed 1976), provides for no reservation of 
minerals to the United States and thus cannot be construed to reserve any minerals. No lands encompassed by such patents 
are available for location under the mining laws. Merrill G. Memmott, 100 IBLA 44, 46 (1987), GFS(MIN) 14(1988); Lee E. 
Williamson, 48 IBLA 329, 332, GFS(MIN) 164(1980). 

25  St. Louis Smelting & Refining Co. v. Kemp, 104 U.S. 636, 646, 26 L. Ed. 875 (1881). See Creede & Cripple Creek Mining & 
Milling Co. v. Uinta Tunnel Mining & Transp. Co., 196 U.S. 337, 348 (1904). 

26 Peabody Gold Mining Co. v. Gold Hill Mining Co., 111 F. 817, 819 (9th Cir. 1901). In United States v. Price, 111 F.2d 206 
(10th Cir. 1940), the patent as issued contained no mineral reservation and conveyed land that had been open to entry under 
either the SRHA, which required a reservation of minerals, or the Enlarged Homestead Act of 1909 (EHA), ch. 160, 35 Stat. 639 
(repealed 1976), which did not. In seeking a judicial declaration that the patent did not convey any right to minerals, the United 
States did not contend that the patent should be modified or cancelled or that a trust should be impressed upon the mineral 
rights. Noting that the patent was regular on its face, the court refused to examine proceedings underlying issuance of the patent 
and held that the patentee owned the mineral rights. Inferences to be drawn from Price include: (1) had the patent recited that it 
was issued under the SRHA while omitting the mineral reservation, the court would have read the statutory reservation into the 
patent; and (2) had the action been one to cancel or modify the patent, the court might have reviewed the administrative 
proceeding underlying its issuance. In Conrad Luft, 63 Interior Dec. 46 (1956), the patent contained a reservation of all minerals, 
but the patentee’s successor argued that the patent had been issued under the EHA, not the SRHA, and sought a supplemental 
patent without a mineral reservation. Noting that the patent was entirely regular on its face and that the reservation was not 
unauthorized, but at most erroneous, the Department of the Interior held that only a review of proceedings underlying the 
issuance of the patent would disclose any defect, and refused to issue the supplemental patent. 

27 The local land records are usually found in county offices—typically the office of the county recorder, the county clerk and 
recorder, or some similar office. Tract indexes, if available, are a convenient starting point. In the public land states, reference to 
the land records in the state office of the Bureau of Land Management usually provides a lead to the statute pursuant to which  
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has not been recorded.28 The former situation is discussed above,29 where it is shown that the omitted reservation is 
read into the patent as a matter of law. In the latter situation, the mineral reservation, as well as the patent of which it 
is a part, is read into the chain of title, because the patent can convey no more and no less than was authorized by 
the statute pursuant to which it was issued.30 

Accordingly, a careful title examiner will not rely upon the absence of a mineral reservation from a federal patent in 
the local land records to conclude that no reservation of minerals by the United States exists. When inception of 
private title is a federal patent, recourse to the underlying statute is essential to determining the rights conveyed, 
excepted, or reserved.31 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  
the land was patented and its required reservations, if any. See Thomas J. Nance, “Title Examination of Fee Lands Including 
Severed Mineral Interests,” Mineral Title Examination 3-1 (Rocky Mt. Min. L. Fdn. 1977). See generally Nuts & Bolts of Mineral 
Title Examination (Rocky Mt. Min. L. Fdn. 2015). 

28 Certified copies of patents may be obtained online from the Bureau of Land Management at http://www.glorecords.blm.gov. 

29  See generally § 9.02[2], supra. 

30 See Swendig v. Wash. Water Power Co., 265 U.S. 322, 332 (1924); Proctor v. Painter, 15 F.2d 974, 975 (9th Cir. 1926). See 
generally § 9.02[2]–[3], supra. 

31 See Richard H. Bate, “Mineral Exceptions and Reservations in Federal Public Land Patents,” 17 Rocky Mt. Min. L. Inst. 325, 
358–62 (1972). 
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American Law of Mining, 2nd Edition  >  TITLE II Federal Lands and Minerals  >  CHAPTER 14 
RESERVATIONS AND WITHDRAWALS 

Author   
 John L. Watson and Kevin M. O’Brien, Updated by Patrick G. Mitchell and G. Braiden Chadwick  

§ 14.01 Scope of Chapter  

This chapter focuses on the nature and effect of withdrawals of public lands—the segregation of certain lands from 
operation of particular public land laws, generally for the purpose of maintaining the status quo—and the 
establishment of reservations—the dedication of public land for a specific predetermined purpose.1 The first area to 
be examined is the promulgation of withdrawals and reservations. In this section, the sources of authority—
constitutional, statutory, and nonstatutory—and the procedures for making withdrawals and reservations will be 
reviewed, as will the impact of the Federal Land Policy and Management Act of 19762 in these areas.3 The focus of 
the chapter will then shift to the effect of withdrawals and reservations on the availability of public domain for 
mineral development and the impact of such actions on existing mineral rights.4 Procedures for revoking 
withdrawals and reservations are then discussed.5 The chapter concludes with discussions of specific withdrawals 
and reservations.6 

American Law of Mining, 2nd Edition 
Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
 
 

 
End of Document 

1 This definition of the distinction between withdrawals and reservations is based on that set forth in George C. Coggins et al., 
Federal Public Land and Resources Law 416 (6th ed. 2007) (emphasis added): 

In federal land law history, a “withdrawal” is a generic term referring to a statute, an executive order, or an administrative 
order that changes the designation of a described parcel of federal land from “available” to “unavailable” for certain kinds of 
activities, usually involving resource extraction or use. It is a protective measure used to preserve the status quo and 
prevent specified future uses in specified land. A withdrawal can be made by Congress or the Executive, and it can be 
temporary or permanent. A “reservation” means a dedication of withdrawn land to a specified purpose, more or less 
permanently. 

The terms “reservation” and “withdrawal” appear to have been used interchangeably in the Pickett Act, ch. 421, § 1 (repealed 
1976), 36 Stat. 847 (1910). Similarly, the Supreme Court, in United States v. Midwest Oil Co., 236 U.S. 459 (1915), did not draw 
a clear distinction between the terms. The Federal Land Policy and Management Act of 1976, Pub. L. No. 94-579, 90 Stat. 2743 
(codified as amended at 43 U.S.C. §§ 1701–1782 and in scattered sections of Title 43 and various other titles) does not define 
“reservation.” The Act’s definition of “withdrawal,” however, may be said to be broad enough to include reservations. 43 U.S.C. 
§ 1702(j). 
2 Pub. L. No. 94-579, 90 Stat. 2743 (codified as amended at 43 U.S.C. §§ 1701–1782 and in scattered sections of Title 43 and 
various other titles). 

3 See § 14.02, infra. 

4 See §§ 14.03, 14.04, infra. 

5 See § 14.05, infra. 

6 See § 14.06, infra. 
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RESERVATIONS AND WITHDRAWALS  

Author 
John L. Watson and Kevin M. O’Brien, Updated by Patrick G. Mitchell and G. Braiden Chadwick  

§ 14.04 Effect of Withdrawals and Reservations on Existing Mining Locations 
and Mineral Leases 

[1]  Effect on Existing Mining Locations  

[a]    Valid Existing Rights Protected  

Withdrawals and reservations, whether they have been accomplished by statute, executive order, or public land 
order, invariably purport to protect and preserve all valid existing rights or claims upon the public domain under 
the public land laws of the United States. For example, all national park acts contain a provision substantially as 
follows:  

[N]othing herein contained shall affect any valid existing claim, location, or entry under the land laws of 
the United States, whether for homestead, mineral right of way, or any other purposes whatsoever, or 
shall affect the right of any such claimant, locator, or entryman to the full use and enjoyment of his land.1  

The statute authorizing the President to establish national monuments protects tracts “covered by a bona fide 
unperfected claim or held in private ownership.”2 Generally any lands withdrawn under a public land order are 
also “subject to valid existing rights.”3  

The valid existing rights provision is an acknowledgment that property rights established at the time of a 
withdrawal will be recognized and honored.4 A valid existing right may be less than a legal right. It includes the 
equitable, possessory right of the owner of a validly located unpatented mining claim, even though the 
government holds legal title to the claim in trust for the locator.5 A mining claim established under the Mining Law 
of 1872 is a vested property right,6 and has been held to be real property “in the fullest sense.”7 Those who 
follow in an unbroken chain of title to a valid existing claim on withdrawn lands will succeed to those rights.    

1 See, e.g., ch. 437, § 3, 45 Stat. 1435, 1436, 16 U.S.C. § 21d (elec. 2011) (amendment to Yellowstone National Park Establishment Act). 
2 Ch. 3060, § 2, 34 Stat. 225, 16 U.S.C. § 431 (elec. 2011). 
3 See, e.g., Pub. Land Order No. 5,250, 37 Fed. Reg. 18,730 (1972); Pub. Land Order No. 5,179, 37 Fed. Reg. 5579 (1972). 
4 Harry H. Wilson, 35 IBLA 349, 352, GFS(MIN) 64 (1978). 
5 Cameron v. United States, 252 U.S. 450, 40 S. Ct. 410, 64 L. Ed. 659 (1920); Lutzenhiser v. Udall, 432 F.2d 328 (9th Cir. 1970). 
6 Union Oil Co. v. Smith, 249 U.S. 337, 39 S. Ct. 308, 63 L. Ed. 635 (1919); Shell Oil Co. v. Andrus, 591 F.2d 597, 603 (10th Cir. 1979), 
aff’d, 446 U.S. 657, 100 S. Ct. 1932, 64 L. Ed. 2d 593 (1980); United States v. Etcheverry, 230 F.2d 193 (10th Cir. 1956). 
7 Cole v. Ralph, 252 U.S. 286, 295, 40 S. Ct. 321, 64 L. Ed. 567 (1920). See California Portland Cement Corp., 83 IBLA 11, GFS(MIN) 128 
(1984), wherein the IBLA considered the application of § 601(f) of FLPMA, 43 U.S.C. § 1781(f) (elec. 2011), which requires that patents 
issued on mining claims within the California Desert Conservation Area contain a stipulation subjecting the patented land to protective 
regulations of the Secretary of the Interior. The BLM had rejected the request of California Portland to remove the stipulation language in the 
patent issued for three gypsum placer claims. The claims had been originally located in 1968 and substantially all of the requirements for the 
patent had been completed prior to the passage of FLPMA. The IBLA reversed the BLM rejection, holding that § 601(f) must be applied only 
to mineral locations “which had not been perfected prior to the passage of FLPMA.” The inclusion of the stipulation in the California 
Portland patent was held to be improper. See also Chapter 36, infra. 
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However, if the prior claim has been void and closed, or the chain of title is otherwise broken, a new claimant will 
not have any rights under the prior valid claim.8  

[b]    Establishing Validity of Existing Mining Locations  

When land is closed to location under the mining laws subsequent to the location of a mining claim, the claim will 
not be recognized as valid unless all the requirements under the mining laws, including discovery of a valuable 
mineral deposit, are met at the time of the withdrawal and at the time of the adjudication of the claimant’s rights.9 
The validity of the claim will be tested by determining the value of the mineral deposit at the time of withdrawal, 
as well as on the date of the hearing.10 Although there may have been a proper discovery at the time of 
withdrawal, or at some other time in the past, a mining claim cannot be considered valid unless the claim is 
supported by sufficient discovery at the time the validity of the claim is adjudicated.11 A loss of the discovery, 
whether through exhaustion of minerals, changes in economic or market conditions, or other circumstances, 
results in the loss of the location.12  

Similarly, if the requisite discovery is made upon a mining claim subsequent to withdrawal of the land from 
mineral location, such discovery cannot validate the claim or serve to except the land from the withdrawal.13 A 
claim cannot become valid after withdrawal by any additional exploratory work or through an increase in mineral 
value due to a change in the market.14 A request by a mining claimant to drill on mining claims after the land has 
been withdrawn from mining is properly denied when the work would constitute an attempt to make a valid 
discovery rather than to confirm or corroborate a discovery made prior to the withdrawal.15 To permit further 
exploration toward discovery after the land has been withdrawn would negate the withdrawal order.16 On the 
other hand, if a mining claimant can show that sufficient mineralization existed on a claim prior to withdrawal so 
that further testing is necessary only to confirm and corroborate the extent of a preexisting discovery, the claim 
cannot be declared null and void without the government allowing further testing by the claimant.17  

By withdrawing the land from mineral entry, the government has prohibited the initiation of new claims and has 
prevented the curing of substantive defects in claims located prior to the withdrawal.18 However, withdrawal of 
land subject to a prior valid mining claim may not preclude the filing of an amended location of the claim upon the 
same land. An amended location of a claim is a subsequent location intended to further the rights acquired    

8 See, e.g., Richard L. Goergen, 144 IBLA 293, GFS(MIN) 77 (1998), J&J Building Supply, 145 IBLA 196, GFS(MIN) 93 
(1998). 
9 Udall v. Snyder, 405 F.2d 1179, 1180 (10th Cir. 1968); United States v. Chappel, 72 IBLA 88, GFS(MIN) 97 (1983); United 
States v. Jones, 72 IBLA 52, GFS(MIN) 93 (1983); United States v. Kuretich, 54 IBLA 124, GFS(MIN) 119 (1981); United States 
v. Wood, 51 IBLA 301 (1980), GFS(MIN) 20 (1981). See Chapter 35, infra, for comprehensive discussion of discovery under the 
mining law. 
10 United States v. Jones, 72 IBLA 52, GFS(MIN) 93 (1983); United States v. Rouse, 56 IBLA 36, GFS(MIN) 190 (1981). 
11 United States v. Chappel, 72 IBLA 88, 93, GFS(MIN) 97 (1983). 
12 United States v. Wood, 51 IBLA 301, 312 (1980), GFS(MIN) 20 (1981). 
13 Cameron v. United States, 252 U.S. 450, 40 S. Ct. 410, 64 L. Ed. 659 (1920); Udall v. Snyder, 405 F.2d 1179, 1180 (10th Cir. 
1968); Doria Mining & Engineering Corp. v. Morton, 420 F. Supp. 837, 839 (C.D. Cal. 1976), vacated on other grounds, 608 F.2d 
1255 (9th Cir. 1979); United States v. Kuretich, 54 IBLA 124, 126–27, GFS(MIN) 119 (1981). 
14 United States v. Jones, 72 IBLA 52, 56, GFS(MIN) 93 (1983). 
15 72 IBLA 52, 56–57. 
16 United States v. Chappel, 72 IBLA 88, 94, GFS(MIN) 97 (1983). 
17 United States v. Jones, 72 IBLA 52, 56. 
18 Coates-Lahusen, 69 IBLA 137, 142 (1982), GFS(MIN) 19 (1983). 
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by the locator while making some change in the location, such as changing the name of the claim, its record 
owners, or excluding excess acreage.19 In contrast to a relocation, which is adverse to the original location, an 
amended location relates back to the date of the filing of the original notice of location.20 Therefore, the filer of an 
amended location may preserve the rights associated with the original location, including its superiority in right to 
subsequent withdrawals, to the extent that the amended location furthers rights acquired by a prior subsisting 
location and does not include any new land.21 A 1996 IBLA decision required an additional burden on the 
claimant to establish that the amended claim had not been invalidated.22 Further, if preexisting claims are 
abandoned, claims amending the formerly grandfathered claims are ineffective and void ab initio.23  

The relocation, or “top-filing” over, of a claim located prior to a withdrawal does not create an exception to the 
withdrawal of land from mineral location by relating back to the original location.24 Withdrawals “subject to valid 
existing rights” provide exceptions to the withdrawal only on behalf of those claimants, or their successors in 
interest, who themselves held valid rights at the time of withdrawal. An adverse top-filing claimant who enters the 
withdrawn land after the effective withdrawal date cannot base his claim on a prior, valid claim held by another 
party in interest.25  

[c]    Locations of Leasable and Common Variety Minerals  

The Mineral Lands Leasing Act of 192026 effectively withdraws lands known to be valuable for coal, phosphate, 
sodium, potassium, sulfur, oil, gas, and oil shale from location, entry, and patent under the general mining laws. 
The Act contains its own savings clause,27 which has been interpreted to mean that so long as the locator of a 
claim made prior to the passage of the Act meets the requirements of the Mining Law of 1872, he may proceed 
to patent his claim under the terms of that statute.28  

Similarly, the Common Varieties Act of 195529 is, in effect, a withdrawal of common varieties of sand, stone, 
gravel, pumice, pumicite, cinders, and petrified wood, and of lands known to be valuable therefor, from location,    

19 Rhinehart Berg, 71 IBLA 131, GFS(MIN) 71 (1983); R. Gail Tibbetts, 43 IBLA 210, GFS(MIN) 92 (1979). 
20 Rhinehart Berg, 71 IBLA 131, GFS(MIN) 71 (1983); R. Gail Tibbetts, 43 IBLA 210, GFS(MIN) 92 (1979). See Chapter 38, 
infra, for comprehensive discussion of relocation and amendment of unpatented mining claims and the confusion that still 
surrounds use of these terms. 
21 United States v. Consolidated Mines & Smelting Co., 455 F.2d 432, 441, 449 (9th Cir. 1971); Grace P. Crocker, 73 IBLA 78, 
GFS(MIN) 124 (1983); Rhinehart Berg, 71 IBLA 131, 133, GFS(MIN) 71 (1983); R. Gail Tibbetts, 43 IBLA 210, 219, GFS(MIN) 
92 (1979). See also William H. Nordeen, 129 IBLA 369, 371, GFS(MIN) 36(1994); Patsy A. Brings, 119 IBLA 319, GFS(MIN) 
42(1991). To show that a location of a mining claim made after a withdrawal is an amendment of a location made before the 
withdrawal, the claimant must show that: (1) the earlier location included the portion of the claim subject to the withdrawal, (2) 
the claimant has an unbroken chain of title with the original locator, and (3) the location predating the withdrawal was properly 
made. Jack T. Kelly, 113 IBLA 280, 283, GFS(MIN) 18 (1990). 
22 Steven A. Beld, 136 IBLA 142, 145, GFS(MIN) 59 (1996). 
23 Cotter Corp., 127 IBLA 18, GFS(MIN) 26 (1993). 
24 R. Gail Tibbetts, 43 IBLA 210, 215–19, GFS(MIN) 92 (1979). 
25 Harry H. Wilson, 35 IBLA 349, GFS(MIN) 64 (1978). 
26 Ch. 85, 41 Stat. 437 (codified as amended in scattered sections of 30 U.S.C. §§ 181–263). 
27 30 U.S.C. § 181. 
28 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306 (1930), disapproved on other grounds by Hickel v. Oil Shale Corp., 400 
U.S. 48 (1970). See also Ickes v. Virginia-Colorado Dev. Corp., 295 U.S. 639 (1935), disapproved on other grounds by Hickel v. 
Oil Shale Corp., 400 U.S. 48 (1970). 
29 Ch. 375, § 3, 69 Stat. 368 (§ 3 of the Multiple Surface Use Act of 1955), 30 U.S.C. § 611. 
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entry, and patent under the general mining laws. Again, the Act contains a savings clause for valid claims located 
prior to the effective date of the Act.30  

[2]  Effect on Existing Mineral Leases  

Mineral leases fall within the protection afforded “valid existing rights” in typical withdrawals and reservations.31 
Hence the holder of a federal mineral lease will retain rights in the leasehold if the land is subsequently withdrawn 
or reserved.32 Such leasehold rights, however, may be subject to the federal government’s right to attach 
stipulations or conditions to the lease, and thus to limit mineral development activities.33 

Attempts to “withdraw” land subject to an existing lease may lead to substantial contract damages against the 
United States. In Mobil Oil Exploration and Producing Southeast v. United States,33.1 the plaintiff oil companies held 
lease contracts giving them the right to explore for and develop oil off of the North Carolina coast. These rights were 
conditioned on the companies obtaining a series of subsequent governmental approvals.33.2 While the companies 
were in the midst of obtaining the approvals, the Outer Banks Protection Act (OBPA) went into effect, and thereby 
prevented the Department of the Interior from granting discretionary approvals for drilling activity in the area 
covered by the leases.33.3 The U.S. Supreme Court held that through passage of the OBPA the United States had 
effectively repudiated the contracts, and awarded the plaintiffs over $150 million in restitutionary damages.33.4 
Although not a “withdrawal” in the general sense, scholars have suggested that a refusal to grant a discretionary 
lease is tantamount to a withdrawal.33.5 

American Law of Mining, 2nd Edition 
Copyright 2014, Matthew Bender & Company, Inc., a member of the LexisNexis Group.   
30 Ch. 375, § 3, 69 Stat. 368 (§ 3 of the Multiple Surface Use Act of 1955), 30 U.S.C. § 611. The effective date of the Act is July 
23, 1955. 
31 See Cameron v. United States, 252 U.S. 450 (1920); Lutzenhiser v. Udall, 432 F.2d 328 (9th Cir. 1970). 
32 See Solicitor Op., The Bureau of Land Management Wilderness Review and Valid Existing Rights, 88 Interior Dec. 909, 911-
13 (1981), GFS(MIN) SO-3 (1982). 
33 Solicitor Op., The Bureau of Land Management Wilderness Review and Valid Existing Rights, 88 Interior Dec. 909, 911-13 
(1981), GFS(MIN) SO-3 (1982). See also Sierra Club v. Peterson, 12 Envtl. L. Rep. 20,454 (D.D.C. 1982), rev’d on other 
grounds, 717 F.2d 1409 (D.C. Cir. 1983). 
33.1 Mobil Oil Exploration and Producing Se. v. United States, 530 U.S. 604, 607–08 (2000). 
33.2 Mobil Oil Exploration and Producing Se. v. United States, 530 U.S. 604, 609–10 (2000). 
33.3 Mobil Oil Exploration and Producing Se. v. United States, 530 U.S. 604, 613 (2000). 
33.4 Mobil Oil Exploration and Producing Se. v. United States, 530 U.S. 604, 624 (2000). 
33.5 See generally George C. Coggins et al., Federal Public Land and Resources Law 434–35 (6th ed. 2007). 

14

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-2, Page 17 of 125

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-4415-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-55T0-003B-H46T-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-J3N0-0039-X14H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-V330-003M-T262-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YHW0-003B-G4RG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40K8-N330-004C-200M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40K8-N330-004C-200M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40K8-N330-004C-200M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40K8-N330-004C-200M-00000-00&context=1000516


1-30 American Law of Mining, 2nd Edition § 30.01  

American Law of Mining, 2nd Edition  >  TITLE IV Mining Claims  >  CHAPTER 30 INTRODUCTION 
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Updated by Robert D. Comer  

§ 30.01 Basis of the Location-Patent System 

The essential tenets of the present system of federal mining law were first developed and applied by the early miners 
who worked on the uncharted public domain starting in the late 1840s. The local customs they established and the 
mining district rules they adopted were incorporated into the Lode Law of 18661 and the Placer Act of 1870.2 Soon 
after these two Acts, the first federal mining laws with general applicability were repealed in part by the enactment of 
the Mining Law of 1872.3 The 1872 law, along with the surviving portions of the 1866 and 1870 acts, as interpreted 
by thousands of judicial and administrative opinions, modified by more than a dozen federal statutes, and 
supplemented by state law and administrative regulations, form the location-patent system of today. 

The location-patent system created by the early mining laws is the foundation for the establishment of private mining 
rights to locatable minerals4 on federal lands.5 The major alternatives are the leasing systems under the Mineral 
Leasing Act,6 the Mineral Leasing Act for Acquired Lands,7 and other leasing acts by which certain nonmetallic 
minerals were removed from location and made subject to leasing by the federal government or were subsequently 
made available to leasing by statute.8 Other programs include the sales system by which nonmetallic minerals of 
widespread occurrence may be sold under authority of the Materials Act of 19479 and the Common Varieties Act.10 

The fundamental basis of the mineral location system is the right of self-initiation. Unless mineral entry has been 
restricted,11 subject to federal surface management regulations,12 a mineral prospector may enter the public domain 
at will (subject to access restrictions), search for minerals, and establish ownership rights in available deposits of 
locatable minerals he finds. In essence, the location system provides that the first mineral claimant who finds a 
valuable mineral deposit on vacant, unappropriated, unreserved, and non-withdrawn public domain, and who locates 
a mining claim and diligently pursues the find, is protected against rivals, is entitled to produce all the  
  

1 Act of July 26, 1866, ch. 262, 14 Stat. 251 (remaining provisions codified at 30 U.S.C. §§ 43, 46, 51; 43 U.S.C. § 661). 

2 Act of July 9, 1870, ch. 235, 16 Stat. 217 (remaining provisions codified at 30 U.S.C. §§ 35, 36, 38, 47, 52; 43 U.S.C. §§ 661, 766). 

3 Act of May 10, 1872, ch. 152, 17 Stat. 91 (codified at 30 U.S.C. §§ 22–24, 26–28, 29–30, 33–35, 37, 39–42, 47). 

4 See Chapter 8, supra. 

5 See Chapter 6, supra. 

6 30 U.S.C. §§ 181–263 (covering such diverse minerals as coal, oil, gas, potash, and phosphate, among others). See Chapter 20, supra. 

7 30 U.S.C. §§ 351–360. See Chapter 20, supra. 

8 See Act of June 30, 1950, 64 Stat. 311 (codified at 16 U.S.C. § 508b) (making hardrock minerals subject to leasing laws in Minnesota 
national forests). 

9 30 U.S.C. §§ 601–604. See generally Chapter 21, supra. 

10 30 U.S.C. § 611. 

11 See § 36.01[1], infra. See generally Chapter 14, supra. 

12 See generally Chapter 173, supra. 
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minerals from the deposit without being required to purchase fee simple title from the United States, and, in certain 
circumstances may be able to obtain fee simple title by means of a patent issued by the United States government. 
The many refinements of this core of the mining laws constitute the location-patent system and the subject matter of 
the chapters that follow. 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
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§ 30.05 Location Under the Mining Law of 1872 

[1]   Locators  

The Mining Law of 1872 extends the rights of exploration and purchase of public domain lands containing valuable 
mineral deposits to those who are citizens of the United States or who have declared their intent to become citizens.1 
The same requirement of citizenship applies to those who locate mining claims as well as to those who purchase or 
inherit them, or who apply to the United States for a conveyance of the land by patent.2 Citizenship extends to 
individuals, whether minors or not, and for purposes of the federal mining laws, citizenship is recognized in 
corporations, unincorporated associations, and governmental bodies.3 

Aliens may not locate mining claims on the public domain or seek a patent unless they have declared their intent to 
become citizens.4 Nevertheless, only the United States can question the citizenship of a locator, mining claim owner, 
or patent applicant, and conveyance of a claim by an alien to a citizen vests the latter with valid title.5 

[2]   Prediscovery Rights—Pedis Possessio  

Exploration is necessary for the discovery of minerals and requires occupation of the land. Accordingly, courts have, 
by judicially created doctrine, adopted the early custom of miners and protected the possessory rights of miners who 
are in actual occupation of a particular portion of the public domain and diligently searching for a mineral deposit.6 
These possessory rights prior to discovery are referred to as pedis possessio rights. Under the doctrine of pedis 
possessio, no rights can be acquired by a forcible, fraudulent, or clandestine intrusion upon the possession of a 
diligent explorer.7 If, however, another explorer enters the land peaceably, either with consent or by acquiescence, 
and makes both a discovery and a location of a claim, the pedis possessio rights of the prior explorer are lost. 

In order to obtain pedis possessio, a prospector must establish actual and physical occupation of a portion of the 
public domain that is open to mineral entry and location, continue to diligently search it in good faith for a mineral 
discovery, and exclude other prospectors.8 The traditional rule is that these requirements apply to each claim in a 
group, although it has been held by one court that pedis possessio of a group of claims may be established by  
  

1 30 U.S.C. § 22. See Chapter 31, infra. 

2 See § 31.01, infra. 

3 See § 31.02, infra. 

4 See § 31.04, infra. 

5 See § 31.04, infra. 

6 See § 34.01, infra. 

7 See § 34.02[2], infra. 

8 See § 34.03, infra. 
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diligent and systematic exploration on some of these pursuant to an overall work program for the entire area 
claimed.9 

[3]   Types and Characteristics of Locations  

Four distinct types of mining locations may be made pursuant to the Mining Law of 1872.10 These are lode claims,11 
placer claims,12 mill sites,13 and tunnel sites.14 In addition, lode deposits existing within placer locations may be 
acquired by the placer locators or by others, depending on the circumstances.15 

A lode deposit is a mineralized zone or belt of rock in place that has reasonable trend and continuity and is 
separated from the neighboring country (nonmineralized) rock by reasonably distinct boundaries on either side.16 A 
placer is defined negatively as a mineral deposit that is not a lode deposit.17 To err in locating a deposit as a lode or 
a placer, while sometimes difficult to avoid, is fatal to a claim because a lode deposit will not sustain a placer location 
and vice versa.18 

Mill sites of up to five acres are authorized to provide additional surface on which to work mining claims or process 
ore from claims.19 A mill site must be located on nonmineral land.20 A tunnel site, although seldom located now, is 
authorized to facilitate underground exploration by granting rights to minerals discovered in a tunnel.21 

[4]   Location Procedures  

A mining claim is located by compliance with the location procedures specified by the Mining Law of 1872, as 
supplemented by federal and state law and local customs.22 The acts of location may be performed in any order, but 
a mining location is not perfected and possessory rights do not attach to lode and placer locations until there has 
been a discovery of a valuable mineral deposit.23 

The acts of location by which rights in a lode or placer claim are determined include discovery of a mineral deposit,24 
posting notice of the location on the ground,25 marking the claim on the ground,26 discovery or  
  

9 See § 34.05, infra. 

10 See § 32.01, infra. 

11 See § 32.03, infra. 

12 See § 32.04, infra. 

13 See § 32.06, infra. 

14 See § 32.07, infra. 

15 See § 32.05, infra. 

16 See § 32.02[2], infra. 

17 See 30 U.S.C. § 35. 

18 See § 32.02, infra. 

19 See § 32.06, infra. For a discussion of the mill site controversy, see § 32.06[2][b], infra. 

20 See § 32.06[2], infra. 

21 See § 32.07, infra. 

22 See § 33.01, infra. 

23 See § 33.02, infra. 

24 See Chapter 35, infra. 

25 See § 33.03, infra. 
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development work,27 and filing a notice or certificate of location with the county recorder’s office28 and the U.S. 
Bureau of Land Management (BLM) state office.29 After August 10, 1993, new locations also require payment of a 
location fee.30 

Placer claims must, as much as possible, conform with the United States system of public land surveys and the 
rectangular subdivisions of said surveys.31 Association placer claims are limited to 20 acres per locator (i.e., an 
association of two locators may locate 40 acres, and an association of three may locate 60 acres). The maximum 
area of an association placer claim is 160 acres, requiring eight or more locators.32 As a general rule, claimants 
whose locations fail to conform in shape or size may be allowed to cure those defects before BLM declares that the 
claim is invalid, assuming that the defect was inadvertent.33 

The same requirements for locating a lode or placer claim apply, in general, to mill sites and tunnel sites. The major 
difference for mill sites is that no discovery of a mineral deposit is required because mill sites must be located upon 
nonmineral land. Rights vest when the site is used or occupied for mining or milling purposes.34 There are special 
requirements for location of a tunnel site.35 

On October 24, 2003, BLM issued final rules for location of mining law claims.36 The significant provisions related to 
location of mining claims include: (1) mill site acreage should be limited to that which is “reasonably necessary to be 
used or occupied for efficient and reasonably compact mining or milling operations”;37 (2) in a certificate of location, a 
lode claim description must be given in metes and bounds;38 (3) claimants are allowed 30 days to file an amended 
location certificate in the event the claim is oversized;39 (4) a claim amendment may not be used to enlarge an 
existing claim or site;40 and (5) location defects, resulting forfeiture of claims, and instances when defects can be 
corrected are clarified.41 

[5]   Discovery of a Valuable Mineral Deposit  
  

26 See § 33.04, infra. 

27 See § 33.05, infra. 

28 See § 33.09, infra. 

29 See § 33.10, infra. 

30 30 U.S.C. § 28g. As of February 2015, the location fee is $37, which amount should be confirmed upon payment. 43 C.F.R. § 
3830.21(a)(2). 

31 30 U.S.C. § 35; 43 C.F.R. § 3832.12. 

32 30 U.S.C. §§ 35, 36. See also 43 C.F.R. §§ 3832.12, .22. 

33 For an example of BLM treatment of irregularly shaped placer claims, see Melvin Helit, 157 IBLA 111, GFS(MIN) 18 (2002). 

34 See §§ 32.06[4], [5], 33.06, infra. 

35 See §§ 32.07[6], 33.07, infra. 

36 68 Fed. Reg. 61,046 (Oct. 24, 2003) (codified at 43 C.F.R. pts. 3710, 3730, 3810, 3820, 3830–3840, 3850). 

37 43 C.F.R. § 3832.32. 

38 43 C.F.R. § 3832.12. 

39 43 C.F.R. §§ 3830.94(b), 3832.91. 

40 43 C.F.R. § 3833.21. 

41 43 C.F.R. §§ 3830.90–.97. 
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Discovery of a valuable mineral deposit is the sine qua non of a valid mining claim. The term “valuable mineral 
deposit” is the statutory predicate for the law defining both materials locatable under the mining laws42 and the law of 
discovery, which governs the qualities a deposit must have to sustain a lode or placer location.43 

Two rules form the core of the law of discovery.44 The prudent man rule provides that when the evidence of 
mineralization is such that “a person of ordinary prudence would be justified in the further expenditure of his labor 
and means, with a reasonable prospect of success in developing a valuable mine” a discovery has been made.45 
The marketability rule requires that a mineral deposit be of such value that, given its accessibility, the costs of its 
development, its proximity to a market, and the demand for the mineral, the deposit can be mined and sold at a 
profit.46 

A discovery must be made on unappropriated federal land open to the location of mining claims.47 In a dispute 
between rival locators over possession of an area covered by claims made by both, the prudent man rule applies, but 
courts are generally liberal in finding that the first locator’s evidence of a discovery is sufficient to meet the test.48 In 
controversies between a mineral claimant and the United States, both the prudent man and marketability rules are 
applied.49 In a contest proceeding,50 the discovery must be shown to exist as of the date of the hearing, and, if the 
land has been withdrawn from location, also shown to exist prior to the date of withdrawal as well as reasonably 
continuously since the withdrawal.51 To support a patent application,52 a discovery must exist as of the date of 
application as well as of the date of mineral entry.53 

[6]   Ownership Interests in Valid Unpatented Mining Claims  

When a locator has made a discovery of a valuable mineral deposit and completed the required acts of location, he 
acquires vested property rights in the mining claim. These rights are intraliminal rights, that is, rights exercisable 
wholly within the vertical boundaries of the claim, and extralateral rights, that is, the right to follow outside the vertical 
side lines of the claim the dip of veins or lodes that apex within the claim boundaries.54 
  

42 See Chapter 8, supra. 

43 See Chapter 35, infra. 

44 See Skaw v. United States, 13 Cl. Ct. 7 (1987), for a discussion of the two rules. 

45 Castle v. Womble, 19 Pub. Lands Dec. 455 (1894). See § 35.11, infra. 

46 See §§ 35.11, 35.12, infra. See also Great Basin Mine Watch, 146 IBLA 248 (1998), GFS(MIN) 1A (1999) (costs of 
compliance with federal and state laws proper consideration in determining whether mineral deposit is marketable at a 
profit); Agri Beef Co., 148 IBLA 52, GFS(MIN) 28 (1999) (present existence of access and cost of access to a mineral deposit 
are appropriate factors to consider in determining whether a valid discovery has been made). 

47 See § 35.09, infra. 

48 See § 35.10[2], infra. 

49 See § 35.10[1], infra. More recently, the marketability test also has been applied in challenges between mining claimants and 
grantees of rights under other laws. See § 35.10[4], infra. 

50 See Chapter 50, infra. 

51 See § 35.08[1], infra. 

52 See generally Chapter 51, infra. 

53 See §§ 35.08[2], 51.10, infra. 

54 See § 36.01, infra. 
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Intraliminal rights extend by statute to both the surface and subsurface of a claim, but the exercise of these rights has 
been limited by federal multiple use and surface occupancy legislation.55 The incidents of ownership of a valid 
mining claim are the rights of possession and enjoyment of the minerals as well as the surface ground,56 equitable 
ownership that follows from complying with the requirements for patent and paying the purchase price to the United 
States,57 and the inchoate right to obtain a patent from the United States for a valid location based upon discovery of 
a valuable mineral deposit.58 

In a conflict of overlapping surface area, a senior location prevails over a junior location if the senior claim has been 
perfected by a discovery. Conflicts as to subsurface mineral rights to veins, however, are determined by the 
ownership of the apex of the vein rather than by priority of location.59 

[7]   Extralateral Rights  

Extralateral rights granted by the Mining Law of 1872 give the locator or patentee of a lode claim the exclusive right 
to all veins throughout their entire depth if the top or apex lies within the surface lines of the claim extended 
downward vertically.60 In order to follow a vein in its downward course outside the vertical extension of a claim’s side 
lines, its apex must be within the boundaries of the claim, the vein at depth must be continuous with the apex within 
the claim, and the end lines of the claim must be parallel.61 

Locators often do not know the true course of the vein when they establish their locations. The maximum extent of 
extralateral rights exists when the location runs generally parallel with the course of the vein and passes out of the 
location at each end line. In other circumstances, the extent of extralateral rights will be less than the maximum 
possible.62 Extralateral rights are recognized for secondary veins that apex within a location regardless of the extent 
or existence of extralateral rights obtainable in the discovery vein.63 

The locator or patentee of a lode mining claim containing an apex has extralateral rights under other mining claims 
regardless of the priority of location.64 However, extralateral rights do not extend into previously patented nonmineral 
lands because a conclusive presumption that these lands are nonmineral arises when patent issues.65 

When veins owned by different parties intersect, the senior location is entitled to all ore in the intersection, but the 
junior location is entitled to a right-of-way through the intersection to follow his vein.66 If two or more veins unite, the 
senior location is entitled to the vein below the union.67 

[8]   Relocation and Amendment of Unpatented Mining Claims  
  

55 See § 36.03[1], infra. 

56 See § 36.03[1], infra. 

57 See § 36.03[2], infra. 

58 See § 36.03[3], infra. 

59 See § 36.05, infra. 

60 30 U.S.C. § 26. See § 37.01, infra. 

61 See § 37.02, infra. 

62 See § 37.03, infra. 

63 See § 37.04, infra. 

64 See § 37.05[1], infra. 

65 See § 37.05[2], infra. 

66 See § 37.05[3], infra. 

67 See § 37.05[4], infra. 
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Mining claims may be amended or relocated for various reasons by their owners or by subsequent locators.68 The 
distinction between an amended location and a relocation has been and continues to be a source of confusion due in 
part to jurisdiction-specific use of the terms.69 A significant federal administrative decision held that an amended 
location makes a change in an earlier valid location and may or may not take in different or additional ground, but it 
cannot include new ground if adverse rights have been established; and a relocation is a subsequent location made 
adverse to an original location.70 The use of these terms under state law, however, may be different.71 The 
distinction can be significant in determining whether the amended location or relocation relates back to the effective 
date of an earlier location.72 Relation back is critical when priority of location determines either the better right 
between competing locators or the validity of a location before the land was withdrawn from mineral location.73 BLM 
has clarified this issue for federal purposes in its section 3809 regulations.74 

State statutes generally control the amendment and relocation of mining claims, whether done by the owner of a 
claim75 or by a subsequent locator upon abandonment or forfeiture of a prior location.76 However, the right of a 
locator to amend or relocate his claim exists independently of any statute.77 

[9]   Maintenance Fee and Assessment Work Requirements  

Historically, valid unpatented mining claims were maintained by the performance of $100 of labor or improvements 
per claim per year.78 Claimants were required to perform assessment work intended to develop and facilitate 
extraction of ore from the claim. Work was permitted on one claim for the benefit of a group of claims if the work 
tended to benefit all of the claims in the group.79 

In 1992, Congress enacted an appropriations bill that changed the long-standing assessment work requirement by 
establishing an annual $100 maintenance fee for each mining claim, mill site, or tunnel site in lieu of assessment  
  

68 See § 38.01, infra. 

69 See § 38.01[3], infra. 

70 R. Gail Tibbets, 43 IBLA 210, 216–17, GFS (MIN) 92 (1979). Accord Patsy A. Brings, 119 IBLA 319, 325, GFS(MIN) 42 
(1991) (defining an amended location as “a location made in furtherance of an earlier valid location and relates back to the date 
of the original location as long as no adverse rights have intervened”). See § 38.01[3], infra. 

71 See § 38.01[3], infra. 

72 See § 38.01[4], infra. See also Brings, 119 IBLA at 325, GFS(MIN) 42 (1991) (“A location notice cannot be considered an 
amended location, so as to relate back to a location which predates a segregation of lands from mineral location, to the extent 
such location notice describes new land not included in the original location. Such a location notice must be considered a new 
location or a relocation as to those added lands, not an amended location, and the locator’s rights as to the added lands date 
from the date of the amended location.”). 

73 See § 38.01[4], infra. 

74 See, e.g., 43 C.F.R. § 3832.21. 

75 See § 38.02, infra. 

76 See § 38.04, infra. 

77 See § 38.01[2], infra. 

78 See 30 U.S.C. §§ 28–28e. See also § 45.03, infra; United States v. Locke, 471 U.S. 84 (1985) (unpatented mining claim 
declared void due to failure to file notice of intent to hold or proof of assessment work performed by December 30 of the 
calendar year as required by section 314(a) of FLPMA); Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 317 (1930) (“The 
owner is not required to purchase the claim or secure patent from the United States; but, so long as he complies with the 
provisions of the mining laws, his possessory right, for all practical purposes of ownership, is as good as though secured by 
patent. While he is required to perform labor of the value of $100 annually, a failure to do so does not ipso facto forfeit the claim, 
but only renders it subject to loss by relocation.”). 

79 See § 45.04[7], infra. 
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work unless the claimant qualifies for the small miner exception.80 To qualify for the small miner exception, the 
claimant can hold no more than 10 mining claims, mill sites, and/or tunnel sites by August 31 of the year for which 
the waiver applies.81 A claimant qualifying for a fee waiver under this exception must perform assessment work, file 
an affidavit of assessment work,82 and be wary of potential pitfalls. 

Where assessment work continues to be performed, such as with the small miner exception, the assessment work 
requirement terminates upon entry in patent proceedings,83 and it may be deferred or excused in certain limited 
situations.84 Unexcused noncompliance with the assessment work requirement subjects the claim to relocation by a 
subsequent locator,85 and may subject the claim to cancellation by the United States.86 

Failure to pay the mining claim maintenance fee within the prescribed time limits results in statutory abandonment 
and forfeiture.87 This nonrefundable fee is due on or before September 1 of each year in order to maintain a claim for 
the upcoming year.88 

Most states have provided for the filing of affidavits that the assessment work was performed,89 and federal law 
requires annual filings of either an affidavit of assessment work or a notice of intention to hold a claim.90 Failure to 
comply with the federal filing requirement is fatal, resulting in a conclusive presumption that the claim has been 
abandoned.91 

[10]   Abandonment and Forfeiture  

Like other property, an unpatented mining claim may be abandoned.92 Abandonment requires a subjective intent by 
the claim’s owner to abandon and an objective act that carries the intent into effect.93 Whether an abandonment has 
occurred is a question of fact and, if disputed, must be proved by the party asserting abandonment.94 
  

80 As of February 2015, the maintenance fee was $155, which amount should be confirmed upon payment. 43 C.F.R. § 
3830.21(a)(3). See Chapters 44, 45, infra, for an exhaustive discussion of the maintenance fee and assessment work 
requirements. This requirement has been codified at 30 U.S.C. § 28f(a). 

81 See § 44.03[3], infra, for a more complete discussion. See also 43 C.F.R. pt.  3835. 

82 30 U.S.C. § 28f(d). See also 43 C.F.R. § 3834.11. 

83 See § 45.06, infra. 

84 See § 45.07, infra. 

85 See § 45.08[1], infra. 

86 See § 45.08[2], infra. 

87 30 U.S.C. § 28i; 43 C.F.R. § 3830.91. 

88 30 U.S.C. § 28f(a). See Majuba Mining, Ltd. v. Pumpkin Copper, Inc., 299 P.3d 363 (Nev. 2013); Art Anderson (On 
Reconsideration), 182 IBLA 27, GFS(MIN) 2 (2012), vacating Art Anderson, 181 IBLA 270, GFS(MIN) 14 (2011); Consolidated 
Golden Quail Res. (On Judicial Remand), 183 IBLA 250, GFS(MIN) 7 (2013) (mine claims void for failure to pay maintenance 
fees), aff’g Consolidated Golden Quail Res., Ltd. v. United States, No. 2:11-cv-01853, 2012 U.S. Dist. LEXIS 145099 (D. Nev. 
Oct. 9, 2012), aff’g Consolidated Golden Quail Res., 179 IBLA 309, GFS(MIN) 14 (2010). See also Consolidated Appropriations 
Act, 2012, Pub. L. No. 112-74, § 430, 125 Stat. 786, 1047 (2011). 

89 See § 45.05[1], infra. 

90 See § 45.05[2][a], infra. 

91 See § 45.05[2][a], infra. 

92 See § 46.01, infra. 

93 See § 46.01[2], infra. 

94 See § 46.01[8], infra. 
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A mining location may also be forfeited to a subsequent locator, a co-owner, or the U.S. government. Forfeiture to a 
subsequent locator occurs only when the ground has been relocated, thereby effectuating the forfeiture to the 
subsequent relocator,95 and, in general, such a relocation may be made only after failure of the claim’s owner to pay 
the maintenance fee or perform annual assessment work and before the claim owner has resumed work on the 
claim, as required.96 Forfeiture to a co-owner can occur when one co-owner fails to contribute his share of the 
expense of performing the required annual assessment work.97 A statutory procedure of “advertising out”98 must be 
followed to effectuate such a forfeiture. A location may also be forfeited to the United States due to exhaustion of the 
minerals on the claim, loss of discovery, failure to pay maintenance fees or perform annual assessment work, or 
failure to make required filings with the BLM.99 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  

95 See § 46.03[1], infra. 

96 30 U.S.C. § 28. See § 46.03[3], infra. 

97 See § 46.04[1], infra. 

98 See § 46.04[1], infra. 

99 See § 46.05, infra. 
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2-34 American Law of Mining, 2nd Edition § 34.02  

American Law of Mining, 2nd Edition  >  TITLE IV Mining Claims  >  CHAPTER 34 PREDISCOVERY 
RIGHTS UNDER THE DOCTRINE OF PEDIS POSSESSIO   

Author 
Updated by Karol L. Kahalley 

§ 34.02  Pedis Possessio Rights 

[1]  Nature of Pedis Possessio Rights  

The purpose of the doctrine of pedis possessio, which excludes others from an area possessed by a prospector 
who is diligently searching for mineral, is to reward diligence and to promote peaceful competition for mineral 
discoveries, the keynotes of the mining law.1 The doctrine was given its fullest statement by the Supreme Court in 
Cole v. Ralph: 

In advance of discovery an explorer in actual occupation and diligently searching for mineral is treated as a 
licensee or tenant at will, and no right can be initiated or acquired through a forcible, fraudulent or 
clandestine intrusion upon his possession. But if his occupancy be relaxed, or be merely incidental to 
something other than a diligent search for mineral, and another enters peaceably, and not fraudulently or 
clandestinely, and makes a mineral discovery and location, the location so made is valid and must be 
respected accordingly.2  

Neither before nor after discovery does a locator have the right to exclude parties other than competing mineral 
locators from his claim. The Multiple Surface Use Act of 1955 entitles many other government licensees to enter 
claims so long as they do not unreasonably interfere with mineral activities.3 Before he makes a discovery, a 
prospector obtains no rights against the United States under the Mining Law of 1872.4 Consequently, the federal 
government may withdraw its land from mineral entry or dispose of it under appropriate laws and regulations 
regardless of the pedis possessio of a prospector.5 Among other methods of disposal, the United States might grant 
a permit or lease of leasable minerals under the Mineral Lands Leasing Act of 1920,6 thus authorizing another 
mineral operator to also use the same land for mining purposes.7  

It is critical to distinguish the rights afforded a prospector before discovery by the judicial doctrine of pedis 
possessio from the vested rights accorded by the Mining Law of 18728 to a locator who has discovered and 
properly located a valuable mineral deposit. A prospector has only a right to be protected in his occupation, and his 
right is dependent upon strict compliance with requirements developed by the courts.9 Only the concurrence of a 
discovery of a valuable mineral deposit and compliance with applicable location procedures perfects a location    
1 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 727 (D. Utah 1965). 
2 252 U.S. 286, 294-95, 40 S. Ct. 321, 64 L. Ed. 567 (1920). 
3 Act of July 23, 1955, ch. 375, § 4, 69 Stat. 367, 368 (codified at 30 U.S.C. § 612 (elec. 2010)). See § 36.03 [1], infra. 
4 Davis v. Nelson, 329 F.2d 840, 845 (9th Cir. 1964). 
5 United States v. Midway N. Oil Co., 232 F. 619, 625 (S.D. Cal. 1916) (oil placer location); L.W. Lowell, 40 Pub. Lands Dec. 303 (1911) 
(oil placer location). 
6 See § 4.18, supra, on the Mineral Lands Leasing Act of 1920. 
7 See § 4.18, supra, on the Multiple Mineral Development Act of 1954. 
8 See 30 U.S.C. § 26 (elec. 2010). 
9 See § 34.03, infra. 
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and vests a property right in a locator.10 Discovery is the source of a claimant’s title, and upon making a discovery, 
he acquires the right to make a location and perfect it within a prescribed time.11 If he does not do so, he has no 
title or right of possession12 except as may accrue by virtue of his pedis possessio.13 

In order to define the area in which a prospector expects to explore for minerals, it is now customary to make a 
location prior to making a discovery.14 This establishes the specific ground which is claimed under the doctrine of 
pedis possessio, but, without a discovery, does not establish vested rights in the location.15 

If a claim is declared invalid for failure to meet the requirements of the applicable rule of discovery,16 a question 
arises as to whether the claimant is liable for removing minerals during the time he was in possession under the 
doctrine of pedis possessio. It appears that so long as the ground was open to location, the minerals removed were 
locatable, and the claimant acted in good faith, removing minerals prior to a declaration of invalidity should not give 
rise to an action for trespass.17 

A prospector’s prediscovery rights, like the vested rights which accrue upon discovery, are valuable rights which 
may be conveyed to another.18 Prediscovery rights, resting as they do upon actual possession, may be transferred 
only by transferring actual possession along with a deed, lease, or assignment of the color of title acquired by 
locating and recording the claim.19 The transferability of a prospector’s prediscovery rights has been recognized by 
Congress.20 

[2]  Protection Against Adverse Entry    
10 Davis v. Nelson, 329 F.2d 840, 845 (9th Cir. 1964). Accord Cole v. Ralph, 252 U.S. 286, 296, 40 S. Ct. 321, 64 L. Ed. 567 
(1920); Gwillim v. Donnellan, 115 U.S. 45, 49, 5 S. Ct. 1110, 29 L. Ed. 348 (1885). 
11 Doe v. Waterloo Mining Co., 70 F. 455, 459-60 (9th Cir. 1895); McCleary v. Broaddus, 14 Cal. App. 60, 111 P. 125, 127 
(1910). Time allowances are discussed in Chapter 33, supra. 
12 Lockhart v. Johnson, 181 U.S. 516, 527-28, 21 S. Ct. 665, 45 L. Ed. 979 (1901); Walsh v. Henry, 38 Colo. 393, 88 P. 449 
(1906); Gohres v. Illinois & Josephine Gravel Mining Co., 40 Or. 516, 67 P. 666 (1902). A subsequent locator who prevents a 
prior locator from perfecting his location within the prescribed time cannot initiate any right which would defeat the rights of the 
prior locator. Erhardt v. Boaro, 113 U.S. 527, 534-35, 5 S. Ct. 560, 28 L. Ed. 1113 (1885). 
13 Adams v. Benedict, 64 N.M. 234, 327 P.2d 308, 319-20 (1958); M. Craig Haase, “Non-Record Title Examination of 
Unpatented Mining Claims,” Mineral Title Examination III 8-1 (Rocky Mt. Min. L. Fdn. 1992). 
14 See § 34.04[2], infra.  
15 Phillips v. Brill, 17 Wyo. 26, 95 P. 856, 859 (1908). 
16 Discovery rules are discussed in Chapter 35, infra.  
17 See Reeves, “Liability for Mining on a Void Mining Claim,” 16 Rocky Mt. Min. L. Inst. 505, 514 (1971). 
18 Consolidated Mutual Oil Co. v. United States, 245 F. 521, 525 (9th Cir. 1917); Rooney v. Barnette, 200 F. 700, 710, 3 Alaska 
Fed. 884 (9th Cir. 1912); Frazier v. Consolidated Tungsten Mines, 80 Ariz. 261, 296 P.2d 447, 450 (1956); Miller v. Chrisman, 
140 Cal. 440, 73 P. 1083, 1086 (1903), aff’d on other grounds, 197 U.S. 313, 25 S. Ct. 468, 49 L. Ed. 770 (1905); United W. 
Minerals Co. v. Hannsen, 147 Colo. 272, 363 P.2d 677 (1961) (lease). Cf. H.H. Yard, 38 Pub. Lands Dec. 59, 64 (1909) (gold 
placer location of 160 acres located by eight people cannot be perfected by discovery made by single transferee). 
19 Davis v. Nelson, 329 F.2d 840, 845 (9th Cir. 1964). 
20 Act of Mar. 2, 1911, ch. 201, § 1, 36 Stat. 1015 (codified at 30 U.S.C. § 103 (elec. 2010)). Cf. United States ex rel. United 
States Borax Co. v. Ickes, 98 F.2d 271, 278-79 (D.C. Cir. 1938). 
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Only those prospectors who bring themselves within the doctrine of pedis possessio are entitled to the aid of a court 
for protection against forcible, fraudulent, or clandestine intrusions.21 The decision in Ranchers Exploration & 
Development Co. v. Anaconda Co. 22 is particularly instructive on this issue. The court stated that in the absence of 
discovery by, or pedis possessio of, a first locator, a rival claimant who proceeds, in good faith and in accordance 
with the mining law, toward location and mineral discovery has an equal right to be upon the public domain, and 
forceful resistance by the first locator to prospecting by the second would be equally or even more unjustifiable than 
a forcible, fraudulent, or clandestine intrusion by the second.23 The court added: 

[I]t cannot be accepted that the guns of the [first locator] could be substitutes for picks, shovels or drills or 
for proceeding diligently with discovery, or that roving guards patrolling several square miles of desert could 
be in actual occupancy for the purpose of discovery within the meaning of the doctrine. One seeking to 
maintain an unlawful possession by force is not entitled to the court’s protection on that account.24 

An entry is not forcible merely because it is upon land in the actual possession of another.25 Even in the absence of 
consent by the one in possession, an adverse entry may be made if done peaceably without forceful, fraudulent, or 
clandestine conduct.26 The prediscovery rights of a prior claimant will not prevail against one who so enters and 
perfects a location.27 Any other rule would make the wrongful occupation of public land superior in right to a lawful 
entry by a locator acting in accordance with the Mining Law of 1872.28 

A prospector who is in pedis possessio is also entitled to protection against fraudulent intrusions.29 If the intruder 
seeks 

to obtain possession by questionable means amounting to a demonstration of bad faith, either in the sense 
that he has unconscionably improved his position at the expense of his competitor, or unfairly worsened his 
competitor’s position to his own aggrandizement, he does not qualify as a locator against such competing 
interest.30 

It has been held that one who uses information obtained as an employee and also through negotiations, which were 
ostensibly for the purchase of mining claims, in order to invade, overstake, and make discoveries in an area    
21 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 725 (D. Utah 1965); Terry N. Fiske, “Pedis Possessio––
New Dimensions or Back to Basics?,” 34 Rocky Mt. Min. L. Inst. 8-1 (1988). 
22 248 F. Supp. 708, 725 (D. Utah 1965). 
23 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 725-26 (D. Utah 1965). 
24 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 726 (D. Utah 1965). 
25 See Belk v. Meagher, 104 U.S. 279, 287-88, 26 L. Ed. 735 (1881); Nevada Sierra Oil Co. v. Home Oil Co., 98 F. 673, 680 
(C.C.S.D. Cal. 1899). 
26 Belk v. Meagher, 104 U.S. 279, 287, 26 L. Ed. 735 (1881); Hanson v. Craig, 170 F. 62, 65, 3 Alaska Fed. 293 (9th Cir. 
1909); Thallmann v. Thomas, 111 F. 277, 278-79 (8th Cir. 1901); Nevada Sierra Oil Co. v. Home Oil Co., 98 F. 673, 680 
(C.C.S.D. Cal. 1899). 
27 Cole v. Ralph, 252 U.S. 286, 40 S. Ct. 321, 64 L. Ed. 567 (1920); Belk v. Meagher, 104 U.S. 279, 287-88, 26 L. Ed. 735 
(1881); Horswell v. Ruiz, 67 Cal. 111, 7 P. 197 (1885). 
28 Thallmann v. Thomas, 111 F. 277, 279 (8th Cir. 1901). 
29 Cole v. Ralph, 252 U.S. 286, 294-95, 40 S. Ct. 321, 64 L. Ed. 567 (1920); Union Oil Co. v. Smith, 249 U.S. 337, 347, 39 S. Ct. 
308, 63 L. Ed. 635 (1919). See also § 34.04, infra. 
30 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 728 (D. Utah 1965). 
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previously located was not acting in good faith.31 Bad faith was also imputed to the principal who could acquire no 
rights through the overstaked claims.32 It would seem that the bad faith of the agent amounted to fraudulent 
intrusion, against which courts uniformly state protection will be granted. 

No rights may be acquired by a second claimant who intrudes clandestinely upon a claim as to which a prospector 
has pedis possessio rights.33 An example of clandestine entry upon the prospector’s possession is one made “while 
he is asleep in his cabin, or temporarily absent from his claim.” 34 Nevertheless, a clandestine nighttime intrusion 
onto a claim not held by pedis possessio has been approved by one court as a means to avoid a violent 
confrontation with the armed guards of the first locator.35 

[3]  Use of Surface Resources  

Courts have not distinguished the rights of an explorer occupying land under pedis possessio to possess and enjoy 
the surface resources of a mining claim from those of a locator who has perfected his claim with a discovery. 
Despite the Mining Law of 1872’s broad language that locators “shall have the exclusive right of possession and 
enjoyment of all the surface” included within their location,36 the courts have limited those rights to uses reasonably 
related to mining operations.37 Congress has imposed similar restrictions by the Multiple Mineral Development Act 
of 195438 and the Multiple Surface Use Act of 1955,39 and it has required locators to file plans of operation with the 
Forest Service pursuant to the Organic Administration Act of 189740 and with the Bureau of Land Management 
pursuant to the Federal Land Policy and Management Act of 197641 in order to minimize adverse environmental 
impacts.42 

Subject to these limitations, an explorer who has established pedis possessio by being in actual occupancy and 
diligently exploring for mineral is entitled to construct such improvements on the area claimed as reasonably    
31 31 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 725 (D. Utah 1965). Cf. Thallmann v. Thomas, 111 F. 
277 (8th Cir. 1901). 
32 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 731 (D. Utah 1965). The prior claimant was held not to 
have established pedis possessio except on a few claims in a large block covering an area of more than five square miles, but 
possession was denied the overstaking intruder because of bad faith. 
33 In Springer v. Southern Pac. Co., 248 P. 819 (1926), the intruder, before or near daylight and long before working hours, 
entered the improperly located claims of a locator who had been in actual possession for 20 years and was diligently engaged in 
developing the mineral deposit. The court considered the intrusion to be clandestine and surreptitious and held that the first 
locator prevailed, although the holding was based on the adverse possession statute, 30 U.S.C. § 38, rather than the more 
obvious doctrine of pedis possessio. See Sparks v. Mount, 207 P. 1099, 1101 (Wyo. 1922). 
34 Nevada Sierra Oil Co. v. Home Oil Co., 98 F. 673, 681 (C.C.S.D. Cal. 1899). See Davis v. Dennis, 85 P. 1079, 1080 (Wash. 
1906); Sparks v. Mount, 207 P. 1099 (1922) (temporary absence). Compare the two opinions in Hanson v. Craig, 161 F. 861, 3 
Alaska Fed. 86 (9th Cir. 1908) , rev’d, 170 F. 62, 3 Alaska Fed. 293 (9th Cir. 1909). 
35 Ranchers Explor. & Dev. Co. v. Anaconda Co., 248 F. Supp. 708, 726 (D. Utah 1965). 
36 30 U.S.C. § 26 (elec. 2010). 
37 See § 110.02[2][a], infra. 
38 30 U.S.C. §§ 521–531 (elec. 2010). See 110.02[2][b], infra. 
39 30 U.S.C. §§ 601, 603, 611–615 (elec. 2010). See § 110.02[2][b], infra. 
40 16 U.S.C. §§ 473–482, & 511 (elec. 2010). 
41 43 U.S.C. §§ 1701-1782 and scattered sections of Title 43 and various other titles of U.S.C. (elec. 2010). 
42 See § 110.02[2][c], infra. 
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necessary for exploration.43 A prospector without pedis possessio is not entitled to compensation for his 
improvements when his possession is lost to another with a better right.44 An explorer who holds under pedis 
possessio is only a licensee or tenant at will, however,45 so his ownership of improvements is at risk of loss to the 
United States upon revocation of his possessory right.46 The mining law does not entitle a mineral claimant to use 
water which may be found on the claim, and acquisition of water rights, even those necessary for mining, must be 
obtained separately under the laws regulating the appropriation of water.47 

American Law of Mining, 2nd Edition 
Copyright 2014, Matthew Bender & Company, Inc., a member of the LexisNexis Group.   
43 See Cole v. Ralph, 252 U.S. 286, 300-01, 40 S. Ct. 321, 64 L. Ed. 567 (1920) (ownership and guarding of an inoperable mill 
and other buildings for mining purposes, standing on a claim on which prospecting had been recently conducted, established 
pedis possessio for at least the ground where the buildings were located). 
44 Deffeback v. Hawke, 115 U.S. 392, 407, 6 S. Ct. 95, 29 L. Ed. 423 (1885); Sparks v. Pierce, 115 U.S. 408, 413, 6 S. Ct. 102, 
29 L. Ed. 428 (1885). 
45 Cole v. Ralph, 252 U.S. 286, 294-95, 40 S. Ct. 321, 64 L. Ed. 567 (1920). 
46 See § 110.02[4] [d], infra, pointing out that an explorer who cannot establish pedis possessio has no rights and may be 
subject to prosecution for waste or trespass. 
47 Andrus v. Charlestone Stone Prods. Co., 436 U.S. 604, 98 S. Ct. 2002, 56 L. Ed. 2d 570 (1978). 
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INTERESTS IN VALID UNPATENTED MINING CLAIMS  
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Updated by Robert D. Comer 

§ 36.01 General Nature of Rights in a Valid Unpatented Mining Claim 

[1]   Background  

From early in the history of mining on the public domain, courts have held that when a discovery of a valuable 
mineral deposit1 coincides with an appropriation of it by means of a mining location,2 the locator holds a valid 
unpatented mining claim3 and has acquired vested property rights that are enforceable against both third parties and 
the United States.4 Discovery coupled with appropriation converts the right of a prospector to occupy a portion of the 
public domain in search of minerals protected only by his pedis possessio5 into the much more substantial interest of 
an owner of property rights based on a statutory grant.6 In a leading case, the U.S. Supreme Court has said: 

[W]hen the location of a mining claim is perfected under the law, it has the effect of a grant by the United States 
of the right of present and exclusive possession. The claim is property in the fullest sense of that term; and may 
be sold, transferred, mortgaged, and inherited without infringing any right or title of the United States. The right of 
the owner is taxable by the state; and is “real property,” subject to the lien of a judgment recovered against the 
owner in a state or territorial court. The owner is not required to purchase the claim or secure patent from the 
United States; but, so long as he complies with the provisions of the mining laws, his possessory right, for all 
practical purposes of ownership, is as good as though secured by patent.7 

The purpose of the statute granting possessory rights8 is to preserve to the owner of a claim the full benefit of his 
discovery.9 Thus, an owner has the right, even without acquiring a patent, “to extract and convert to his own use all 
the ores and precious metals which may be found” within his surface lines without payment to the U.S. 
government.10 This right, however, is limited in that it must give way to the properly asserted extralateral rights of  
  

1 Requirements for a discovery are discussed in Chapter 35, supra. 

2 Location procedures are discussed in Chapter 33, supra. 

3 The term “valid unpatented mining claim,” as used herein, refers to an unpatented mining claim that has been properly located, perfected by 
a discovery of a valuable mineral deposit, and maintained thereafter as required. 

4 See Best v. Humboldt Placer Mining Co., 371 U.S. 334, 83 S. Ct. 379, 9 L. Ed. 2d 350 (1963); Swanson v. Sears, 224 U.S. 180, 32 S. Ct. 
455, 56 L. Ed. 721 (1912); Gwillim v. Donnellan, 115 U.S. 45, 5 S. Ct. 1110, 29 L. Ed. 348 (1885). 

5 See Chapter 34, supra. 

6 30 U.S.C. §§ 26, 35. See Union Oil Co. v. Smith, 249 U.S. 337, 348–49, 39 S. Ct. 308, 63 L. Ed. 635 (1919); Wilbur v. United States ex rel. 
Krushnic, 280 U.S. 306, 50 S. Ct. 103, 74 L. Ed. 445 (1930); Belk v. Meagher, 104 U.S. 279, 26 L. Ed. 735 (1881). 

7 Krushnic, 280 U.S. at 316–17 (citations omitted). 

8 30 U.S.C. § 26. 

9 Butte & Bos. Mining Co. v. Societe Anonyme des Mines de Lexington, 58 P. 111, 113 (Mont. 1899). 

10 O’Connell v. Pinnacle Gold Mines Co., 140 F. 854, 855 (9th Cir. 1905); Forbes v. Gracey, 9 F. Cas. 401 (C.C.D. Nev.), aff’d, 94 U.S. 762, 
24 L. Ed. 313 (1877). 
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other locators.11 The rights that accrue to owners of valid unpatented mining claims, whether lode or placer, 
encompass the right of possession and enjoyment of both the surface and subsurface.12 

Even though a patent has not issued, the right of possession and enjoyment of the owner of a valid unpatented 
mining claim allows for use rights that are tantamount to complete title,13 so long as the claim is maintained in 
compliance with the mining laws. The interest of the owner of a valid unpatented mining location, however, is subject 
to defeasance for failure to pay annual maintenance fees or perform annual assessment work and recording,14 
inability to prove a discovery of a valuable mineral deposit,15 and compliance with required acts of location.16 

[2]   Inchoate Right to Patent Limited by Patent Moratorium  

A valid, unpatented mining claim carries with it an inchoate right to the issuance of a patent by the United States,17 
conditioned upon the performance of statutory requirements.18 Historically, if the statutory requirements were met, 
the right to have the patent issue was absolute, not discretionary with the United States.19 The fact that many years 
elapsed after the original location of a mining claim does not affect its validity;20 there is no obligation to ever apply 
for patent.21 An unpatented mining claim may be held for an indefinite time under the exclusive right of possession 
and enjoyment granted by statute,22 so long as there is a valid discovery and the claim is maintained in accordance 
with federal statutory requirements.23 

In 1994, Congress through an appropriations measure24 imposed a moratorium on processing, and hence issuance, 
of any mining or mill site patents after September 30, 1994, except for applications that had been  
  

11 Extralateral rights are discussed in Chapter 37, infra. 

12 See § 36.03[1], infra. 

13 See § 36.03[2], infra. 

14 See Chapters 44 and 45, infra, discussing annual maintenance fees and assessment work. 

15 See Chapter 35, supra. 

16 See §§ 33.03[1], [7], 33.04[1], [8], 33.05[1], 33.09[1], 33.10[1], supra. 

17 An inchoate interest in real estate is one “that has not yet vested.” Black’s Law Dictionary (Rev. 9th ed. 2009). See Erhardt v. 
Boaro, 113 U.S. 527, 534–35, 5 S. Ct. 560, 28 L. Ed. 1113 (1885). 

18 United States v. Etcheverry, 230 F.2d 193, 195 (10th Cir. 1956); Bowen v. Chemi-Cote Perlite Corp., 432 P.2d 435, 438 (Ariz. 
1967). 

19 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 318–19, 50 S. Ct. 103, 74 L. Ed. 445 (1930); Noyes v. Mantle, 127 
U.S. 348, 8 S. Ct. 1132, 32 L. Ed. 168 (1888); United States ex rel. Krushnic v. West, 30 F.2d 742, 746–47 (D.C. Cir. 1929), 
modified, 280 U.S. 306, 50 S. Ct. 103, 74 L. Ed. 445 (1930); United States v. Kosanke Sand Corp. (On Reconsideration), 12 
IBLA 282, GFS(MIN) 79 (1973); Suessenbach v. First Nat’l Bank, 41 N.W. 662 (Dakota Terr. 1889). 

20 Clipper Mining Co. v. Eli Mining & Land Co., 194 U.S. 220, 224, 24 S. Ct. 632, 48 L. Ed. 944 (1904). 

21 Union Oil Co. v. Smith, 249 U.S. 337, 349, 39 S. Ct. 308, 63 L. Ed. 635 (1919); United States v. Carlile, 67 Interior Dec. 417, 
421 (1960); Nash v. McNamara, 93 P. 405, 410 (Nev. 1908) (“So long as $100 is expended each year upon the claim … , the 
owner’s right to exclusive possession and to extract and exhaust the ore is as complete as if he held a patent, for which he may 
never apply unless he desires.”). 

22 30 U.S.C. § 26. 

23 See Clipper Mining Co. v. Eli Mining & Land Co., 194 U.S. 220, 227, 24 S. Ct. 632, 48 L. Ed. 944 (1904); Gwillim v. 
Donnellan, 115 U.S. 45, 49, 5 S. Ct. 1110, 29 L. Ed. 348 (1885). 

24 Department of the Interior and Related Agencies Appropriations Act, 1995, Pub. L. No. 103-332, 108 Stat. 2499. 
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forwarded to the Secretary of the Interior prior to that date.25 The moratorium has been extended through the 2014 
fiscal year.26 The patent moratorium limits the inchoate right to obtain a patent in the present. However, absent a 
change to the 1872 law, the right continues to exist, even if currently suspended. When and if the patent moratorium 
is lifted, the owner of an unpatented mining claim may lose the inchoate right to a patent by failing to file an adverse 
claim in patent proceedings before the Department of the Interior, even though such proceedings are initiated by a 
junior locator.27 Issuance of a patent removes the possibility of defeasance of title through forfeiture of the claim to 
the United States,28 which retains the legal title until patent issues.29 Issuance of a patent transfers legal title to the 
patentee and eliminates the prerogatives retained by the United States as holder of the paramount title.30 

Technically, the issuance of a patent does not confer greater rights against third parties than are acquired by the 
location of a valid, perfected mining location.31 As a practical matter, however, the issuance of a patent terminates 
the ever-present threats of overstaking by other locators and contests by the United States or private parties.32 Thus, 
it cannot be said, as it was in the past, that the possessory right afforded by an unpatented location provides as 
much security of ownership as does the legal title obtained by a patent.33 As has been noted by the U.S. Supreme 
Court, “A locator who does not carry his claim to patent does not lose his mineral claim, though he does take the risk 
that his claim will no longer support the issuance of a patent.”34 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  

25 Patent applications are first processed by the Bureau of Land Management (BLM), yielding what is termed a “first half-mineral 
entry final certificate,” which establishes equitable title in the patent applicant, leaving only the mineral examination to be 
conducted. Until 1993, BLM state directors and district managers had authority to issue first-half and second-half certificates and 
patents. See Solicitor’s Memorandum M-36990 (Nov. 12, 1997), GFS(MIN) SO-2 (1997). On March 3, 1993, BLM authority to 
conduct the mineral examination was revoked by Secretarial Order No. 3163, and that authority was reserved by the Secretary 
of the Interior. 

26 See Department of the Interior, Environment, and Related Agencies Appropriations Act, 2014, Pub. L. No. 113-76, § 405, 128 
Stat. 5, 337–38. It is uncertain how long this moratorium will be continued. 

27 Bowen v. Chemi-Cote Perlite Corp., 432 P.2d 435 (Ariz. 1967). See also Pac. Oil Co. v. Udall, 273 F. Supp. 203 (D. Colo. 
1967). 

28 Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., 145 U.S. 428, 430, 12 S. Ct. 877, 36 L. Ed. 762 (1892). 

29 United States v. Rizzinelli, 182 F. 675, 681 (D. Idaho 1910). 

30 See § 36.04, infra. 

31 See Mt. Rosa Mining, Milling & Land Co. v. Palmer, 56 P. 176, 178 (Colo. 1899). 

32 See Chapter 50, infra (on contests). See, e.g., Andersen v. Echols, No. 2:11-cv-01995CMK, 2013 U.S. Dist. LEXIS 104513 
(E.D. Cal. July 25, 2013) (suggesting less than noble acts of would-be claim jumper that “appeared driven by ‘evil motive and 
intent’ ”). 

33 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 317, 50 S. Ct. 103, 74 L. Ed. 445 (1930); Chambers v. Harrington, 111 
U.S. 350, 353, 4 S. Ct. 428, 28 L. Ed. 452 (1884). 

34 Best v. Humboldt Placer Mining Co., 371 U.S. 334, 336, 83 S. Ct. 379, 9 L. Ed. 2d 350 (1963). 
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§ 36.03 Ownership Interests in a Valid Unpatented Mining Claim 

[1]   Rights of Possession and Enjoyment of Minerals and Surface  

The Mining Law of 1872 extends to the locator of a valid unpatented lode mining location, and to his heirs and 
assigns, the “exclusive right of possession and enjoyment” of all surface areas, as well as all “veins, lodes, and 
ledges throughout their entire depth” that have apexes within the mining claim.1 While the statute refers only to lode 
mining claims, the same exclusive right of possession and enjoyment of surface areas has been judicially extended 
to placer mining claims.2 Thus, the statute is, in effect, a grant by the United States of a right of present and 
exclusive possession3 of the surface,4 as well as minerals under the surface,5 of both lode and placer mining 
locations, subject to certain qualifications. The statute grants a possessory right, a term that is more correct than 
possessory title,6 because the United States retains the equitable title until application has been made for patent and 
the purchase price paid and retains the legal title until patent is issued.7 The nature of the possessory estate to an 
unpatented location that includes the discovery of a valuable mineral deposit is such that actual physical or 
continuous possession of the location is not necessary.8 

The rights of possession and use of the surface of an unpatented mining claim or the surface resources on it have 
always been qualified by courts to require a reasonable relationship to mining purposes.9 Subject to this  
  

1 30 U.S.C. § 26. See also 30 U.S.C. §§ 35, 37 as to the statutory grant applicable to placer claims. 

2 See Clipper Mining Co. v. Eli Mining & Land Co., 194 U.S. 220, 227, 229, 24 S. Ct. 632, 48 L. Ed. 944 (1904); State ex rel. Andrus v. 
Click, 554 P.2d 969, 973 (Idaho 1976) (the exclusive rights of possessory title and the exclusive rights of possession and enjoyment of the 
surface of mining claims granted to lode locators under 30 U.S.C. § 26 are equally applicable to placer locators under 30 U.S.C. § 35). 

3 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 316, 50 S. Ct. 103, 74 L. Ed. 445 (1930); Del Monte Mining & Milling Co. v. Last 
Chance Mining & Milling Co., 171 U.S. 55, 83, 18 S. Ct. 895, 43 L. Ed. 72 (1898) (every other person may be excluded); Belk v. Meagher, 
104 U.S. 279, 283, 26 L. Ed. 735 (1881). 

4 E.g., Butte City Water Co. v. Baker, 196 U.S. 119, 122, 25 S. Ct. 211, 49 L. Ed. 409 (1905); Clipper, 194 U.S. at 226; King v. Amy & 
Silversmith Mining Co., 152 U.S. 222, 227, 14 S. Ct. 510, 38 L. Ed. 419 (1894); Noyes v. Mantle, 127 U.S. 348, 351, 8 S. Ct. 1132, 32 L. Ed. 
168 (1888); Belk, 104 U.S. 279. 

5 St. Louis Mining & Milling Co. v. Mont. Mining Co., 194 U.S. 235, 236–37, 24 S. Ct. 654, 48 L. Ed. 953 (1904). 

6 Geomet Exploration, Ltd. v. Lucky Mc Uranium Corp., 601 P.2d 1339, 1341 (Ariz. 1979). 

7 United States v. Rizzinelli, 182 F. 675, 681 (D. Idaho 1910). See § 36.03[2], infra, on equitable ownership of valid, unpatented mining 
location and Chapter 54, infra, on legal title acquired by patent. 

8 Union Oil Co. v. Smith, 249 U.S. 337, 349, 39 S. Ct. 308, 63 L. Ed. 635 (1919); Bradford v. Morrison, 212 U.S. 389, 394, 29 S. Ct. 349, 53 
L. Ed. 564 (1909); Belk, 104 U.S. 279. 

9 See, e.g., United States v. Nogueira, 403 F.2d 816 (9th Cir. 1968) (use of claim for residence denied); United States v. Etcheverry, 230 F.2d 
193 (10th Cir. 1956) (use of surface for grazing denied); Teller v. United States, 113 F. 273, 274–81 (8th Cir. 1901) (timber harvesting 
barred); Bradley-Turner Mines, Inc. v. Branagh, 187 F. Supp. 665, 666 (N.D. Cal. 1960) (use of land and timber limited to mining 
purposes); Rizzinelli, 182 F. 675 (construction of saloon on claim denied). See also §§ 110.01 & 110.02, infra. 
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requirement, the possessory right to a valid mining claim was exclusive in its owner prior to 1953. In order to make it 
legally possible for both mining locators and mineral lessees of the United States to explore and develop the same 
land for locatable and leasable minerals at the same time,10 Congress enacted the Act of August 12, 1953,11 
allowing for the first time the location of mining claims on public lands previously subject only to mineral operations 
for leasing act minerals. Subsequently, in 1954, the Multiple Mineral Development Act12 made public domain lands 
on which mining claims are located available for mineral leasing, requiring the mining locator and the mineral lessee 
to share use of the land.13 

In order to eliminate abuses of the mining laws, Congress substantially reduced the former rights of locators to 
exclusive possession and use by the Act of July 23, 1955 (Multiple Surface Use Act).14 This act limits the use of 
mining claims, prior to patent, to operations and uses reasonably incident to mining, reserves to the United States 
the right to manage and dispose of the vegetative and other surface resources, and authorizes use of the surface by 
the United States, its permittees, and licensees.15 Regulations adopted under authority of the Forest Service Organic 
Administration Act of 189716 and the Federal Land Policy and Management Act of 1976 (FLPMA)17 require mineral 
operators to file plans of operations with the Forest Service and the Bureau of Land Management (BLM), 
respectively, in order to minimize adverse environmental impacts. 

Locators must comply with BLM surface management regulations designed to implement FLPMA’s mandate that the 
Department of the Interior (DOI) “take any action necessary to prevent unnecessary or undue degradation” of the 
public lands.18 BLM’s surface management regulations underwent significant amendments in the final days of the 
second Bill Clinton Administration, including alteration of a long-standing interpretation of the “unnecessary or undue 
degradation” standard. Prior to amendment, DOI interpreted the standard to turn primarily on whether a plan of 
operation would result in “disturbance greater than what would normally result when an activity is being 
accomplished by a prudent operator.”19 The Clinton amendments revised the interpretation to turn on whether a plan 
of operation would result in “substantial irreparable harm” to a “significant” scientific, cultural, or environmental  
  

10 See Loren L. Mall, Public Land and Mining Law 356–59 (3d ed. 1982). 

11 67 Stat. 539 (codified at 30 U.S.C. §§ 501–505). 

12 30 U.S.C. §§ 521–531. 

13 See 30 U.S.C. § 526. The United States, as the owner of the nonlocatable minerals, reserves the right to grant mining leases 
for and authorize exploration and development of leasable minerals under unpatented claims as well as under patented claims 
and mill sites from which leasable minerals have been reserved by the United States. 30 U.S.C. § 524. Similar reservations are 
made by the 1953 act. See 30 U.S.C. § 502. See also § 110.02[2][b], infra. 

14 69 Stat. 367, 368–373 (codified at 30 U.S.C. §§ 611–615); see also 43 C.F.R. subpt. 3715 (restricting occupancy to that 
which is reasonably incident to mining, and requiring Bureau of Land Management’s prior concurrence to proposed occupancy). 

15 30 U.S.C. § 612. However, a mining locator may use timber and remove vegetative resources from the claim as required for 
his mineral operations. 30 U.S.C. § 612(c). The uses allowed to licensees and permittees of the United States include broad 
recreational uses under an implied license of the public to use lands in the public domain. United States v. Curtis-Nevada Mines, 
Inc., 611 F.2d 1277 (9th Cir. 1980). The Multiple Surface Use Act provides that uses allowed others are “not to endanger or 
materially interfere with prospecting, mining, or processing operations” of the locator. 30 U.S.C. § 612(b). See also § 
110.02[2][b], infra. The same limitation applies to activities on the surface of a mining claim carried out by a federal 
agency. Robert E. Shoemaker, 110 IBLA 39, GFS(MIN) 82 (1989). 

16 16 U.S.C. §§ 473–478, 479–482, 551; see 36 C.F.R. pt. 228. 

17 43 U.S.C. §§ 1701–1782; see 43 C.F.R. pt. 3800. 

18 43 C.F.R. subpt. 3809 (requiring, among other things, posting of reclamation bonds and removal of equipment from inactive 
claims). See also Robert D. Comer & Lance C. Wenger, “The Role of the ‘Unnecessary or Undue Degradation’ Standard in 
Protecting Public Lands Under FLPMA,” 54 Rocky Mt. Min. L. Inst. 10-1 (2008). 

19 45 Fed. Reg. 78,902, 78,910 (Nov. 26, 1980). 
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resource value of the public lands that could not be “effectively mitigated.”20 As a practical result, BLM could 
subsequently deny a plan of operation if it considered the location unsuitable for mining, even if the project involved 
no unnecessary or undue degradation of the surrounding landscape. The George W. Bush Administration overturned 
the Clinton regulations and adopted a hybrid standard that includes performance standards and a requirement that 
activities are “reasonably incident” to exploration, mining, or processing operations.21 

Solicitor John D. Leshy issued a significant opinion at the close of the second Clinton Administration regarding 
ancillary uses of unpatented mining claims, and mill sites in particular, concluding that the 1872 Mining Law limited to 
five acres the amount of land that could be claimed for a mill site associated with a particular mining claim.22 The 
Leshy opinion directed BLM to deny plans of operation that involved the use of more than five acres per claim for mill 
site purposes, unless the additional land was procured through other means. The implications were crippling for 
modern mining operations that require large mill operations to process lower grade ores. Although not binding on a 
court, the opinion was highly controversial due to potential deference that a court might afford and its binding effect 
on the Interior Board of Land Appeals. 

On October 7, 2003, Deputy Solicitor Roderick E. Walston issued a Solicitor’s Opinion23 that explicitly overturned the 
Leshy opinion. The Walston opinion concluded that 

the mill site provision [of the 1872 Mining Law] does not categorically limit the number of mill sites that may be 
located and patented to one for each mining claim and that the Department’s traditional practice of not applying 
such a numerical limitation is in conformity with the requirements of the Mining Law.24 

The Walston opinion cited administrative practice and interpretation that the five-acre provision in the Mining Law of 
1872 regarding mill sites does not impose a numeric limitation. Secretary of the Interior Gale Norton concurred with 
the Walston opinion, restoring the ability to use unpatented mining claims for mill sites capable of supporting modern 
mining. 

So long as a mining locator complies with federal and state laws and regulations in good faith, his mining claim, if 
valid, is segregated from the public domain25 and is protected from intrusion.26 His possessory right prohibits 
adverse location of the claim27 as well as mineral exploration by others within the boundaries of the claim, except  
  

20 65 Fed Reg. 69,998, 70,116 (Nov. 21, 2000). 

21 66 Fed. Reg. 54,834, 54,860 (Oct. 30, 2001) (codified at 43 C.F.R. § 3809.5). 

22 Solicitor’s Opinion M-36988, “Limitations on Patenting Millsites under the Mining Law of 1872” (Nov. 7, 1997), GFS(MIN) SO-
1 (1997). 

23 Solicitor’s Opinion M-37010, “Mill Site Location and Patenting under the 1872 Mining Law” (Oct. 7, 2003), GFS(MIN) SO-1 
(2003). 

24 M-37010, at 23. 

25 St. Louis Mining & Milling Co. v. Mont. Mining Co., 171 U.S. 650, 655, 19 S. Ct. 61, 43 L. Ed. 320 (1898); Bagg v. New 
Jersey Loan Co., 354 P.2d 40, 46 (Ariz. 1960). See also § 31.08, supra, discussing the good faith required of locators. 

26 Miller v. Chrisman, 73 P. 1083, 1086 (Cal. 1903), aff’d, 197 U.S. 313, 25 S. Ct. 468, 49 L. Ed. 770 (1905). See also Jualpa 
Co. v. Thorndyke, 4 Alaska 207, 210 (1910); Garthe v. Hart, 15 P. 93, 94 (Cal. 1887); Bramlett v. Flick, 57 P. 869, 872–73, 875 
(Mont. 1899). 

27 Cole v. Ralph, 252 U.S. 286, 295, 40 S. Ct. 321, 64 L. Ed. 567 (1920) (“A location based upon discovery gives an exclusive 
right of possession and enjoyment, is property in the fullest sense, is subject to sale and other forms of disposal, and so long as 
it is kept alive by performance of the required annual assessment work prevents any adverse location of the land.”); Swanson v. 
Sears, 224 U.S. 180, 181, 32 S. Ct. 455, 56 L. Ed. 721 (1912); Gwillim v. Donnellan, 115 U.S. 45, 49, 5 S. Ct. 1110, 29 L. Ed. 
348 (1885); Belk v. Meagher, 104 U.S. 279, 284, 26 L. Ed. 735 (1881). 
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as permitted by multiple mineral development legislation.28 Likewise, the mining claim is also closed to entry under 
the homestead laws.29 Possession of a valid unpatented claim may be maintained as against all other persons,30 
including the United States,31 subject, prior to the issuance of patent, to use by the United States and persons 
authorized by it for certain purposes that do not materially interfere with the locator’s mineral operations.32 Thus, a 
mining locator can maintain an action for quiet title or trespass33 and can seek all the usual remedies available to a 
landowner for protection of his rights.34 

[2]   Equitable Ownership  

A citizen locating a mining claim on the public domain may at various times hold one of three possible estates: (1) by 
locating the claim in compliance with the statutes and regulations he acquires a possessory right, with title  
  

28 See Clipper Mining Co. v. Eli Mining & Land Co., 194 U.S. 220, 230, 24 S. Ct. 632, 48 L. Ed. 944 (1904) (prospecting upon a 
prior valid placer location for unknown lodes vests no title to lodes discovered and located within the placer, “unless the placer 
owner has abandoned his claim, waives the trespass, or, by his conduct, is estopped to complain of it” (quoting Clipper Mining 
Co. v. Eli Mining & Land Co., 68 P. 286, 289 (Colo. 1902))); United States v. 237,500 Acres of Land, 278 F.2d 584 (9th Cir. 
1960). 

29 Ainsworth Copper Co. v. Bex, 53 Interior Dec. 382 (1931); Layman v. Ellis, 52 Pub. Lands Dec. 714, 722 (1929). 
Homesteading in the continental United States was ended by executive orders issued in 1934 and 1935 under authority of the 
Taylor Grazing Act, 43 U.S.C. §§ 315–315o-1. These orders withdrew the remaining public domain in the western United States 
from further homestead entries unless classified by the Secretary of the Interior for the purpose of homesteading. Very little land 
was so classified. Loren L. Mall, Public Land and Mining Law 83–84 (3d ed. 1982). The homestead laws were repealed on 
October 21, 1976, by section 702 of FLPMA, except for Alaska, where the repeal was delayed until October 21, 1986. 

30 Mt. Rosa Mining, Milling & Land Co. v. Palmer, 56 P. 176, 177–78 (Colo.1899). See also Duguid v. Best, 291 F.2d 235, 239 
(9th Cir. 1961); United W. Minerals Co. v. Hannsen, 363 P.2d 677, 680–81 (Colo. 1961). 

31 Gwillim v. Donnellan, 115 U.S. 45, 49, 50, 5 S. Ct. 1110, 29 L. Ed. 348 (1885); Coleman v. United States, 363 F.2d 190, 196 
(9th Cir. 1966), rev’d on other grounds, 390 U.S. 599, 88 S. Ct. 1327, 20 L. Ed. 2d 170 (1968); United States v. Carlile, 67 
Interior Dec. 417, 421 (1960); Coos Bay Timber Co. v. Bigelow, 365 P.2d 619, 620 (Or. 1961). See also Best v. Humboldt Placer 
Mining Co., 371 U.S. 334, 83 S. Ct. 379, 9 L. Ed. 2d 350 (1963). 

32 Unpatented claims, patented claims, and mill sites from which leasable minerals have been reserved by the United States are 
subject to exploration and development of leasable minerals by lessees and permittees of the United States under the Act of 
August 12, 1953 and the 1954 Multiple Mineral Development Act. Public lands, including mining claims, which are subject to the 
Federal Power Act, 16 U.S.C. §§ 791a–825r, and the Mining Claims Rights Restoration Act of 1955 (Engle Act), 30 U.S.C. §§ 
621–625, are subject to the right of the United States to develop and use power sites for the development of electrical power. 
Mining claims located on lands subject to the Stock-Raising Homestead Act of 1916, 43 U.S.C. §§ 299, 301, are subject to the 
surface owner’s right to use his estate, and the mining claimant may use the surface only insofar as reasonably required for 
mining purposes. Locators of mining claims on public lands regulated according to other special laws are subject to various 
restrictions on the exploration and development of claims. See Chapter 17, supra. 

33 Gillis v. Downey, 85 F. 483 (8th Cir. 1898); Black v. Elkhorn Mining Co., 49 F. 549, 552 (C.C.D. Mont. 1892). 

34 Lindsey v. Moyle, 358 F.2d 727 (9th Cir. 1966); Duguid, 291 F.2d 235 (trespass action seeking damages against irrigation 
district respecting right-of-way); Walkeng Mining Co. v. Covey, 352 P.2d 768 (Ariz. 1960) (forcible entry and detainer action is 
possessory in character and may be maintained by unpatented mining claimant); Consol. Tungsten Mines, Inc. v. Frazier, 348 
P.2d 734 (Ariz. 1960) (quiet title action); Bowen v. Sil-Flo Corp., 9 Ariz. App. 268, 451 P.2d 626 (1969) (declaratory judgment 
and quiet title action); Velasco v. Mallory, 427 P.2d 540 (Ariz. Ct. App. 1967) (quiet title action as to unpatented mining claims 
may be maintained by tenant in common without joining cotenant); Lightner Mining Co. v. Lane, 120 P. 771 (Cal. 1911) (action 
to recover damages for removal of ore); Smpardos v. Piombo Constr. Co., 244 P.2d 435, 438 (Cal. Ct. App. 1952) (“trespasser 
is liable for the reasonable value of the use of said property, together with any other damage that said trespasser may have 
caused to the locator”); Calhoun Gold Mining Co. v. Ajax Gold Mining Co., 59 P. 607 (Colo. 1899), aff’d, 182 U.S. 499, 21 S. Ct. 
885, 45 L. Ed. 1200 (1901) (enjoining trespass); Lewiston Lime Co. v. Barney, 394 P.2d 323 (Idaho 1964) (quiet title 
action); White v. Ames Mining Co., 349 P.2d 550 (Idaho 1960) (in an action to quiet title plaintiff must succeed on the strength of 
his own title and not on the weakness of that of his adversary); W. Standard Uranium Co. v. Thurston, 355 P.2d 377 (Wyo. 1960) 
(quiet title action). 

36
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remaining in the United States; (2) after complying with the requirements for patent35 and paying the required 
purchase price, he acquires the “equitable title”; and (3) he may obtain a patent, thus divesting the United States of 
all interest, both legal and equitable.36 Because the statute grants the “exclusive right of possession and 
enjoyment,”37 the locator of a valid unpatented mining claim has a “possessory right” rather than “equitable 
ownership.” The equitable title to an unpatented mining location does not pass until the owner of a valid claim has 
completed the required improvements, filed an application for patent, and paid the purchase price.38 

Prior to the initiation of patent procedures, a locator with a valid location acquires a vested property right39 in real 
property,40 with full attributes and benefits of ownership exercisable against third parties,41 but with the fee remaining 
in the United States.42 Once moved to patent, however, based upon a valid application and payment of  
  

35 Patent proceedings are discussed in Chapter 51, infra. 

36 United States v. Rizzinelli, 182 F. 675, 681 (D. Idaho 1910) (noting that a bare possessory right is a distinct and vested 
property right). 

37 30 U.S.C. § 26 (lode claims). See § 36.03[1], supra, as to placer claims. 

38 Benson Mining & Smelt. Co. v. Alta Mining & Smelt. Co., 145 U.S. 428, 431–32, 12 S. Ct. 877, 36 L. Ed. 762 (1892). See 
also Wyoming v. United States, 255 U.S. 489, 497–98, 41 S. Ct. 393, 65 L. Ed. 742 (1921) (state’s waiver of right to equitable 
title analogous to cash consideration). 

39 Creede & Cripple Creek Mining & Milling Co. v. Uinta Tunnel Mining & Transp. Co., 196 U.S. 337, 342, 25 S. Ct. 266, 49 L. 
Ed. 501 (1905); Davis v. Nelson, 329 F.2d 840, 845 (9th Cir. 1964) (upon compliance with the legal requirements of location and 
discovery of a valuable mineral deposit, “the locator has acquired a vested property right … . Such vested right may be 
prosecuted to patent.”); O’Connell v. Pinnacle Gold Mines Co., 131 F. 106, 110, 111 (C.C.D. Wash. 1904), aff’d, 140 F. 854 (9th 
Cir. 1905); Oil Shale Corp. v. Udall, 261 F. Supp. 954, 965 (D. Colo. 1966) (valid mining location “creates a vested property 
right”); Walkeng Mining Co. v. Covey, 352 P.2d 768, 771 (Ariz. 1960) (locator obtains “vested property right”). 

40 Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 316, 50 S. Ct. 103, 74 L. Ed. 445 (1930); Bradford v. Morrison, 212 
U.S. 389, 394, 29 S. Ct. 349, 53 L. Ed. 564 (1909). Accord Kasey v. Molybdenum Corp. of Am., 336 F.2d 560, 563–64 (9th Cir. 
1964) (unpatented mining claims, mill sites, and appurtenances and improvements thereto are real property within the meaning 
of California civil procedure statute defining such as “coextensive with lands, tenements, and hereditaments”); Humboldt Placer 
Mining Co. v. Best, 293 F.2d 553, 555 (9th Cir. 1961) (valid mining claim is an interest in real property that cannot be taken 
under eminent domain power except upon payment of just compensation), rev’d on other grounds, 371 U.S. 334 (1963); Bagg v. 
N.J. Loan Co., 354 P.2d 40, 44 (Ariz. 1960) (A mining locator’s interest “is regarded as real property and accorded that 
protection”). 

41 United States v. Etcheverry, 230 F.2d 193, 195 (10th Cir. 1956): 

The law is well settled by innumerable decisions that when a mining claim has been perfected under the law, it is in 
effect a grant from the United States of the exclusive right of possession to the same. It constitutes property to its 
fullest extent, and is real property subject to be sold, transferred, mortgaged, taxed, and inherited without infringing 
any right or title of the United States. 

The case cites all of the principal U.S. Supreme Court decisions that have established this proposition. See, e.g., Ickes v. Va.-
Colo. Dev. Corp., 295 U.S. 639, 55 S. Ct. 888, 79 L. Ed. 1627 (1935); Krushnic, 280 U.S. 306; Clipper Mining Co. v. Eli Mining & 
Land Co., 194 U.S. 220, 24 S. Ct. 632, 48 L. Ed. 944 (1904); St. Louis Mining & Milling Co. v. Mont. Mining Co., 171 U.S. 
650, 19 S. Ct. 61, 43 L. Ed. 320 (1898); Belk v. Meagher, 104 U.S. 279 (1881). 

42 Union Oil Co. v. Smith, 249 U.S. 337, 348–49, 39 S. Ct. 308, 63 L. Ed. 635 (1919): 

But … a discovery of mineral by a qualified locator upon unappropriated public land initiates rights much more 
substantial as against the United States and all the world. If he locates, marks, and records his claim in accordance 
with section 2324 [30 U.S.C. § 28] and the pertinent local laws and regulations, he has, by the terms of section 2322 
[30 U.S.C. § 26], an exclusive right of possession to the extent of his claim as located, with the right to extract the 
minerals, even to exhaustion, without paying any royalty to the United States as owner, and without ever applying for 
a patent or seeking to obtain title to the fee; subject, however, to the performance of the annual labor  

37
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the purchase price, equitable title rests with the purchaser,43 and only naked legal title remains in the government.44 
Nevertheless, until legal title passes to the applicant, the Secretary may order further inquiry into the validity of 
claimed rights to public land.45 Legal title is held “in trust” for conveyance to the beneficial owner, the mining 
locator,46 upon compliance with the statutory requirements for patent issuance, and is without the usual incidents of 
proprietorship.47 Hence, a locator may extract, process, and market the minerals in the deposit for which the location 
is made without infringing any right or title of the United States.48 When compliance with the statutory requirements 
has occurred during patent proceedings and the full equitable title has vested in the purchaser, the duty to pay 
maintenance fees or perform annual assessment work ceases, based on the issuance of a final certificate that 
generally precludes the initiation of adverse claims.49 

Even after the United States has allowed a mineral locator to acquire the equitable title, it retains significant 
prerogatives to protect its legal title. These include the rights, under the Act of July 23, 1955 (Multiple Surface Use 
Act),50 to manage and dispose of the surface resources not reasonably required for mining and to have access to the 
claim for the agents of the United States, its permittees, and licensees. These statutory provisions codify earlier 
judicial decisions,51 which held that the mining laws imply that the United States has the right to protect the land from 
waste,52 the right to dispose of timber thereon,53 and the right to require entry of mineral surveyors.54 The 
prerogatives of the United States also include the right to prescribe the procedure that any claimant must follow in 
order to obtain rights in public lands, including administrative proceedings for determining the validity of mining 
claims.55 By the multiple mineral development acts, the United States requires a mineral locator to develop its 
minerals by methods which, so far as reasonably practical, avoid damage to deposits of leasable minerals and 
facilities for mineral operations related to such deposits.56 Also, before a patent is issued, the government may at 
any time conduct a validity examination of the mining claimant’s discovery of minerals, maintenance fee payment,  
  

specified in section 2324, for upon his failure to do this the claim is open to relocation by others at any time before 
resumption of work upon it by the original locator. 

Accord Andrus v. Charlestone Stone Prods. Co., 436 U.S. 604, 98 S. Ct. 2002, 56 L. Ed. 2d 570 (1978) (dictum); Oil Shale Corp. 
v. Morton, 370 F. Supp. 108, 124 (D. Colo. 1973); Walkeng Mining Co. v. Covey, 352 P.2d 768, 771 (Ariz. 1960). 

43 McKnight v. El Paso Brick Co., 120 P. 694, 698 (N.M. 1911); Sweet v. Rivers, 318 P.2d 260, 264 (N.M. 1957). 

44 Smith, 249 U.S. at 349; Union Oil Co. v. Udall, 289 F.2d 790, 791–92 (D.C. Cir. 1961); Foster v. Seaton, 271 F.2d 836 (D.C. 
Cir. 1959); United States v. Mulligan, 177 F. Supp. 384 (D. Or. 1959); Walkeng, 352 P.2d 768; Watterson v. Cruse, 176 P. 870, 
872 (Cal. 1918). 

45 Udall, 289 F.2d at 792. 

46 Noyes v. Mantle, 127 U.S. 348, 8 S. Ct. 1132, 32 L. Ed. 168 (1888); Bowen v. Chemi-Cote Perlite Corp., 432 P.2d 435, 443 
(Ariz. 1967); Bagg v. N.J. Loan Co., 354 P.2d 40, 44 (Ariz. 1960). 

47 Forbes v. Gracey, 9 F. Cas. 401 (C.C.D. Nev.), aff’d, 94 U.S. 762, 24 L. Ed. 313 (1877). 

48 Smith, 249 U.S. at 349; Forbes, 9 F. Cas. 401; United States v. Kosanke Sand Corp., 12 IBLA 282, GFS(MIN) 79 (1973). 

49 Wyoming v. United States, 255 U.S. 489, 41 S. Ct. 393, 65 L. Ed. 742 (1921); Benson Mining & Smelting Co. v. Alta Mining & 
Smelting Co., 145 U.S. 428 (1892). 

50 30 U.S.C. §§ 611–15. See § 4.19, supra. 

51 See United States v. Richardson, 599 F.2d 290 (9th Cir. 1979). 

52 Teller v. United States, 113 F. 273 (8th Cir. 1901). Accord United States v. Etcheverry, 230 F.2d 193 (10th Cir. 1956). 

53 Bradley-Turner Mines, Inc. v. Branagh, 187 F. Supp. 665 (N.D. Cal. 1960). See also § 4.19, supra. 

54 United States v. Fickett, 205 F. 134 (9th Cir. 1913) (unpatented mining claim is still public domain within the protection of an 
act of Congress forbidding interference with mineral surveyors). 

55 Best v. Humboldt Placer Mining Co., 371 U.S. 334, 340 (1963) (administrative determination of validity of mining claims 
upheld notwithstanding pending judicial action). 

56 See 30 U.S.C. §§ 526, 612. See also § 4.18, supra, on the multiple mineral development statutes. 
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or performance of assessment work and filing,57 and other statutory requirements.58 Nevertheless, because the 
estate granted to a mining locator is vested when his possessory right has been perfected by location and discovery, 
even the United States as legal title holder cannot deprive a locator of his rights without making just compensation.59 
Hence, the government does not destroy the perfected rights of a locator when it withdraws lands from mineral 
location and entry or places them into a government reservation.60 Furthermore, the government cannot dispose of 
land by sale prior to a proper finding of invalidity of any mining claims on it.61 

The Department of the Interior may also at any time before patent issues, and on its own initiative, inquire into the 
validity of mining locations,62 the effect of which is to remove the cloud on the title of the United States that an invalid 
mining claim casts.63 A locator’s title is further qualified in that it is subject to defeasance upon failure to timely pay 
annual maintenance fees, or to perform and file for completion of annual assessment work, as required. Beginning in 
1993, Congress substantially altered the requirements for maintaining an unpatented claim through an appropriations 
act64 that replaced the annual assessment work requirement with a claim maintenance fee. Subsequent 
appropriations acts have continued the claim maintenance fee regime, which remains in effect through the 2012 
fiscal year.65 Notably, “small miners” who hold 10 or fewer unpatented mining claims are exempt from the claim 
maintenance fee requirement and may perform traditional assessment work (and file associated documentation) in 
lieu of paying the maintenance fee.66 The small miner exemption has been strictly construed and does not apply to 
multiple entities that own fewer than 10 claims and are related by common directors or  
  

57 Adams v. United States, 318 F.2d 861, 872 (9th Cir. 1963). See also Chapters 44 and 45, infra, for an exhaustive discussion 
of maintenance fees and assessment work. 

58 Union Oil Co. v. Udall, 289 F.2d 790 (D.C. Cir. 1961) (patent applicant required to bring a private contest against a lessee 
under the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181–263, to establish the validity of the claims as against the lease); United 
States v. Mulligan, 177 F. Supp. 384 (D. Or. 1959) (action in equity to determine validity of claims, enjoin removal of timber, and 
recover treble damages for timber sold). See Chapter 51, infra, on patent proceedings. 

59 United States v. N. Am. Transp. & Trading Co., 253 U.S. 330, 40 S. Ct. 518, 64 L. Ed. 935 (1920) (due compensation required 
to owner of placer claim appropriated by United States for part of military post); Humboldt Placer Mining Co. v. Best, 293 F.2d 
553 (9th Cir. 1961) (valid mining claim on public land, though unpatented, is an interest in real property that cannot be taken 
under power of eminent domain except upon payment of just compensation), rev’d on other grounds, 371 U.S. 334 (1963). 

60 Oil Shale Corp. v. Morton, 370 F. Supp. 108 (D. Colo. 1973); United States v. 9,947.71 Acres of Land, 220 F. Supp. 328 (D. 
Nev. 1963); Van Ness v. Rooney, 116 P. 392 (Cal. 1911), writ of error dismissed, 231 U.S. 737, 34 S. Ct. 316, 58 L. Ed. 460. 
See Secretary’s instructions of Jan. 13, 1904, 32 L.D. 387, 388 (withdrawal of arid lands); Reservation of Land for Public 
Purposes, 17 Op. Att’y Gen. 230 (1881). 

61 Mrs. Marion E. Beresford, A-30015 (1964), GFS MIN-SO-1965-42. 

62 United States v. Zweifel, 508 F.2d 1150, 1154–56 (10th Cir.), cert. denied sub nom. Roberts v. United States, 423 U.S. 829, 
96 S. Ct. 47, 46 L. Ed. 2d 46 (1975). 

63 Cameron v. United States, 252 U.S. 450, 40 S. Ct. 410, 64 L. Ed. 659 (1920). See Chapter 50, infra, on government contests. 
See also Davis v. Nelson, 329 F.2d 840 (9th Cir. 1964). 

64 Department of the Interior and Related Agencies Appropriations Act, 1993, Pub. L. No. 102-381, 106 Stat. 1374 (Oct. 5, 
1992); see also 43 C.F.R. subpt. 3833. See Chapters §§ 44 and 45, infra, for an exhaustive discussion of maintenance fees and 
assessment work. 

65 Department of the Interior, Environment, and Related Agencies Appropriations Act, 2012, Pub. L. No. 112-74, § 573, 125 
Stat. 786, 986. 

66 See 43 C.F.R. pt. 3835. 
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officers.67 Strict implications for noncompliance remain intact: failure to pay the fee or properly qualify for the small 
miner exception results in defeasance of the locator’s unpatented claim.68 

American Law of Mining, 2nd Edition 

Copyright 2015, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
  

67 See Black Bear Mines Co., 152 IBLA 387, GFS(MIN) 29 (2000) (commonality of directors and officers rendered claims 
ineligible for small miner exemption). 

68 See, e.g., Jones v. United States, 121 F.3d. 1327 (9th Cir. 1997) (upholding forfeiture of unpatented mining claim for failure to 
pay annual maintenance fees against due process and equal protection challenges); Lee H. & Goldie E. Rice, 128 IBLA 137, 
GFS(MIN) 9 (1994) (holding that BLM could not consider mitigating factors, even in the case of “tragic incidents,” where locators 
had failed to timely submit claim maintenance fees); but see Gary L. Carter (On Reconsideration), 132 IBLA 46, GFS(MIN) 12 
(1995) (holding that a bank error acknowledged by the bank justified reinstatement for prompt payment of claim rental fees). 
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Department of Interior Solicitor's Opinions 

October 07, 2003 

M-37010   

Opinion By:  [*1]  Roderick E. Walston 
Deputy Solicitor 1 

Opinion  

I. Introduction 

The Mining Law  of 1872 (hereinafter "Mining Law" ) allows miners  to locate  and patent lode  and placer mining  
claims, subject to certain restrictions regarding the size of the claims. 30 U.S.C. §§ 23, 29, 35, 36. The Mining Law  
also allows miners  to locate  and patent nonmineral  lands for mill sites. 30 U.S.C. § 42. A mill site  consists of a 
parcel of nonmineral  land that is used or occupied  for mining  or milling  purposes in association with lode  or 
placer  claims. Id. 2 Under the Mining Law,  a mill site  may not exceed five acres. Id. This provision of the Mining 
Law  will be referred to as the "mill site  provision" or "five-acre  mill site  provision." 

 [*2]  

In 1997, former Solicitor John D. Leshy issued an opinion, concurred in by former Secretary of the Interior Bruce 
Babbitt, that concluded that the mill site  provision hot only limits the size of mill sites  to five acres,  but also limits 
the number of mill sites  that may be located and patented  to no more than one five-acre  mill site  in association 
with each mining claim. Limitations on Patenting   Millsites  under the Mining Law  of 1872, M-36988 (Nov. 7, 1997) 
(hereinafter "1997 Opinion"). 3 The 1997 Opinion advised that "the Department should reject those portions of 
millsite patent  applications that exceed" five acres  per associated placer  or lode  claim and "should not approve 
plans of operations which rely on a greater number of millsites  than the number of associated claims being 
developed unless the use of additional lands is obtained through other means." 1997 Opinion, at 2. 

 [*3]  

The 1997 Opinion represented a departure from the Department's long-standing administrative practice and 
interpretation that the mill site  provision does not limit mill sites  to one per mining claim.  The Bureau of Land 

1  The Solicitor has recused himself from involvement in the matters discussed in this opinion. 
2  Claimants  may use mill sites  for a wide range of purposes related to mining  or milling.  The structures and activities on mill 
sites  include, among other things, water treatment facilities, overburden storage, crushing units, warehouses, equipment 
maintenance buildings, employee parking, top soil storage for reclamation use, mineral  processing pads, and air-quality and 
other environmental monitoring stations. Alaska Copper Co., 32 Pub. Lands Dec. 128, 131 (1903); 2 Lindley on Mines § 523, at 
1178-80 (1914); Terry S. Maley, Mineral  Law 395-405 (6th ed. 1996). Under the mill site  provision, there are two types of mill 
sites.  Independent or custom mill sites  are used for quartz mills or reduction works. Dependent mill sites  are used for mining  
or milling  purposes in association with mining  claims and are the most common type. Unless otherwise noted, future references 
to mill sites  in this opinion are to dependent mill sites.  
3  Strictly speaking, the 1997 Opinion concluded that the mill site  provision limits claimants  to locating  and patenting  five acres  
of nonmineral  lands in association with each mining claim,  allowing that more than one mill site  may be located for each mining 
claim  as long as the aggregate acreage  of the mill sites  does not exceed five acres.  The practical effect of this interpretation in 
most cases is to limit the number of mill sites  to one for each associated claim. In this memorandum,  we will often characterize 
the interpretation of the 1997 Opinion as a categorical or numerical  limitation that limits claimants  to locating  one mill site  for 
each mining claim.  In such instances, we are referring to a five-acre  mill site.  The 1997 Opinion also relied on this shorthand, 
stating that the statute "imposes a limitation that only a single five-acre  millsite  may be claimed in connection with each mining 
claim. " 1997 Opinion, at 4-5. 
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Management (BLM), which is charged with enforcement responsibility for the mill site  provision, issued written 
guidance in 1954 that clearly provided that more than one mill site  could be located for each mining claim.  The 
BLM has consistently followed this written guidance in administering the mill site  provision for nearly a half century 
prior to the 1997 Opinion. Consequently, the 1997 Opinion departed from nearly a half century of settled 
administrative practice regarding the mill site  provision. 

Indeed, Congress has recognized that the 1997 Opinion represented a departure from the Department's settled 
administrative practice and interpretation, and has taken action to restore that administrative practice with respect to 
prior and pending mining  plans and patent  applications. In 1999, Congress enacted legislation expressly 
prohibiting the Department of the Interior from applying the 1997 Opinion to deny patent  applications and plans of 
operation submitted before [*4]  the date of the law's enactment on grounds that they contain more than one mill site  
for each mining claim.   Pub. L. No. 106-31, § 3006, 113 Stat. 57, 90-91 (1999); Pub. L. No. 106-113, § 337, 113 
Stat. 1501, 1501A-199 (1999). According to the Conference Report, the 1997 Opinion was "particularly troubling 
because both the Bureau of Land Management and the Forest Service have been approving patents  with more 
than one five-acre   millsite  per patent  based on procedures outlined in their operations manuals." H.R. Conf. Rep. 
No. 106-143, at 90 (1999). As a result of the 1999 enactments, the 1997 Opinion has not been applied as the basis 
for denying a proposed mining  plan or a patent  application. 

After reviewing the matter, we conclude that the mill site  provision does not categorically  limit the number of mill 
sites  that may be located and patented  to one for each mining claim  and that the Department's traditional practice 
of not applying such a numerical  limitation is in conformity with the requirements of the Mining Law.  Accordingly, 
we conclude that the 1997 Opinion, in reaching the [*5]  opposite conclusion, does not properly interpret the mill 
site  provision and improperly departs from the Department's traditional practice and interpretation. Our conclusion 
is based on analysis of the Mining Law,  its legislative history,  the congressional purpose, and the Department's 
settled administrative practice and interpretation. 

First, although the mill site  provision of the Mining Law  expressly limits the size of mill sites,  the provision does not 
expressly limit the number of mill sites  that may be located for a mining claim.  Absent some other indication of 
congressional intent, a statute should not be construed as containing an implied limitation that does not appear in 
the statute itself. The absence of any numerical  limitation in the mill site  provision is particularly important in light of 
the fact that, as Congress knew in enacting the Mining Law  in 1872, mining  companies at that time used many 
more than five total acres  of land for milling  purposes to support a single mining claim,  as in the case of a 
Comstock Lode  mine in Nevada. If Congress had intended to overturn this existing mining  practice by precluding 
mining  companies from locating  more than a single five-acre  [*6]  mill site,  Congress presumably would have 
expressly so provided in the Mining Law.  The absence of any such language strongly indicates that no such result 
was intended. 

Second, other provisions of the Mining Law  limit the size of lode  and placer   mining  claims, and these provisions 
have been held by the courts not to limit the number of such claims that may be located and patented  by an 
individual claimant.  Since these other provisions do not categorically  limit the number of lode  or placer  claims, the 
mill site  provision should not be construed as categorically  limiting the number of mill sites  that may be located 
and patented  for each mining claim.  Under settled rules of statutory construction, the overall context of the Mining 
Law  should be considered in interpreting its provisions, and similar provisions should be construed harmoniously. 

Third, the congressional purpose of the Mining Law  was to encourage the development of the nation's mineral 
resources.  This congressional purpose is not served by artificially limiting the number of mill sites  that may be 
located and patented  with mining  claims. Otherwise, mill sites  would, in many cases, be inadequate to develop 
the mineral resources  [*7]  located within the mining  claims. It is unlikely that Congress intended to limit 
categorically  the availability of milling  capacity to develop the minerals  that Congress itself had opened for 
exploration and purchase. To construe the Mining Law  as containing such a restriction would impair the 
congressional goal of encouraging development of the nation's mineral resources.  

Fourth, as noted above, the Department's prevalent administrative practice and interpretation has been in 
accordance with the view that the five-acre  mill site  provision does not impose a numerical  limitation on mill sites,  
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and under settled rules of statutory construction the interpretation of a statute by an agency charged with its 
enforcement is relevant in construing the statute. 

Although the mill site  provision does not preclude locating  and patenting  multiple mill sites  for each mining claim,  
the provision does restrict the amount of mill site   acreage  a claimant  may locate  and patent  to that which is 
"used or occupied  . . . for mining  or milling  purposes . . . ." 30 U.S.C. § 42. This provision of the Mining Law  will 
be referred to as the "use-or-occupancy requirement." Under [*8]  this provision, the Department of the Interior may 
limit excessive mill sites  by challenging the validity of mill sites  that claimants  do not actually need for mining  or 
milling  purposes. 

Based on these factors, we conclude that the mill site  provision does not categorically  limit the number of mill sites  
to one for each mining claim,  and that the 1997 Opinion erred in concluding otherwise. Accordingly, the 
Department should return to its prevalent, pre-1997 administrative practice and interpretation, under which the mill 
site  provision was interpreted as not imposing such numerical  restrictions. 

II. The Mill Site  Provision 

Under the Mining Law, claimants  may locate  4 and patent  5 lode  claims and placer  claims. 30 U.S.C. §§ 23, 29 
(lode  claims); id. §§ 35, 36 Placerr claims). The Mining Law  also provides for locating  and patenting  mill sites  
that are attendant to lode  claims and, as amended in 1960, attendant to placer  claims as well. The mill site  
provision states: 

(a)  Where nonmineral  land not contiguous  to the vein  or lode  is used or occupied  by the proprietor of such vein  
or lode  for mining  [*9]  or milling  purposes, such nonadjacent surface ground may be embraced and included in 
an application for a patent  for such vein  or lode,  and the same may be patented  therewith, subject to the same 
preliminary requirements as to survey and notice as are applicable to veins  or lodes;  but no location made on and 
after May 10, 1872 of such nonadjacent land shall exceed five acres , and payment for the same must be made at 
the same rate as fixed by sections 21, 22 to 24, 26 to 28, 29, 30, 33 to 48, 50 to 52, 71 to 76 of this title and section 
661 of Title 43 for the superficies of the lode.  The owner of a quartz mill or reduction works, not owning a mine in 
connection therewith, may also receive a patent  for his mill site,  as provided in this section. 

(b)  Where nonmineral  land is needed by the proprietor of a placer claim  for mining,  milling,  processing, 
beneficiation, or other operations in connection with such claim, and is used or occupied  by the proprietor for such 
purposes, such land may be included in an application for a patent  for such claim, and may be patented  therewith 
subject to the same requirements as to survey and notice as are applicable to players. No location  [*10]   made of 
such nonmineral  land shall exceed five acres  and payment for the same shall be made at the rate applicable to 
placer  claims which do not include a vein  or lode.  
 

4  "Location" is the act of taking or appropriating a parcel of land. St. Louis Smelting & Refining Co. v. Kemp, 104 U.S. 636, 649 
(1881). The act of "location" includes posting a location notice on the mining claim  or mill site,  recording the location notice, and 
marking the mining claim  or mill site  boundaries on the ground. Smith v. Union Oil Co., 135 P. 966, 968 (Cal. 1913),  aff'd  249 
U.S. 337 (1919). A "lode"  claim is a location made upon a vein  or lode  of quartz or other "rock in place" bearing gold, silver, 
cinnabar, lead, tin, copper, or other valuable deposits. 30 U.S.C. § 23. A Placerr" claim includes all forms of deposit except veins  
of quartz or other rock in place and is characterized by mineral  deposits formed by sedimentary processes. Id. § 35; United 
States v. Iron Silver Mining Co., 128 U.S. 673, 678-79 (1888). In order to have a valid mining claim  location, there must be a 
discovery of a valuable mineral  deposit within the boundaries of the claim. 30 U.S.C. § 23. Before beginning mining  activities, a 
mining   claimant  must submit a notice for surface disturbance of five acres  or less or obtain agency approval of a plan of 
operation that complies with the BLM's surface management regulations, under which BLM applies the "unnecessary or undue 
degradation" standard found in the Federal Land Policy and Management Act. 43 C.F.R. subpart 3809; 43 U.S.C. § 1732(b). 

5  A patent  is the instrument by which the United States conveys legal title to a parcel of federal land. The Mining Law  allows a 
mining   claimant  to seek to obtain a patent  to mining  claims and mill sites.   30 U.S.C. §§ 29, 35, 42. A mining   claimant  does 
not need to obtain a patent  for a mining claim  or mill site  before beginning mining  activities on the claim or site.   United States 
v. Locke, 471 U.S. 84, 86 (1986);  Independence Mining Co. v. Babbitt, 105 F.2d 502, 509 (9th Cir. 1997). 
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30 U.S.C. § 42 (emphasis added). Subsection (a) establishes requirements for mill sites  located in association with 
lode  claims and subsection (b) establishes requirements for mill sites  located in association with placer  claims. 
The requirements of the two subdivisions are virtually identical. That is, both subdivisions provide that mining 
claimants  may locate  and obtain a patent  for mill sites  in association with mining  claims if (1) the land is 
nonmineral  in character, (2) the land is used or occupied  by the claimant  for mining  or milling  purposes, and (3) 
the location of the nonmineral  land does not exceed five acres.  6 Neither subdivision contains any language 
explicitly limiting the number of mill sites  to one for each mining claim.  7  

 [*11]  

 [*12]  

As we now explain, the mill site  provision does not categorically  restrict the number of mill sites  that may be 
located and patented  for each mining claim.  This construction is supported by the statutory language, the overall 
context of the Mining Law,  the congressional purposes underlying the statute, and the Department's prevalent, 
long-standing administrative practice and interpretation. 

A. Statutory Language 

The mill site  provision expressly limits the size of individual mill sites  by providing that a mill site  may not exceed 
five acres.   30 U.S.C. § 42. Also, the provision provides that mill sites  may be located only for lands that are "used 
or occupied"  for mining  or milling  purposes. Id. The provision does not, however, contain any language limiting 
the number of mill sites  per mining claim.  Presumably if Congress had intended to impose such a limitation, it 
would have added language providing that "no more than one mill site  may be located per mining claim. " No such 
language appears in the statute. We are reluctant to construe the statute as containing an implied limitation that 
does not appear on the face of the statute, at least  [*13]  in the absence of other indications that Congress intended 
for such a restriction to apply. Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108-09 (1980) 
("Absent a clearly expressed legislative intention to the contrary, th[e] language [of the statute itself] must ordinarily 
be regarded as conclusive . . . . We are consequently reluctant to conclude that Congress' failure to include [certain 
language] was unintentional."). As we now explain, we do not believe that Congress either imposed or intended to 
impose a numerical  limitation on the mill sites  that may be located and patented  for each mining claim.  

B. Overall Statutory Context: Lode  Claims, Placer  Claims and Mill Sites  

Under established rules of statutory construction, the provisions of a statute must be construed in light of the overall 
statutory context and purpose rather than considered in isolation. The "literal language of a provision taken out of 
context cannot provide conclusive proof of congressional intent, any more than a word can have meaning without 
context to illuminate its use. In short, 'the meaning of statutory language, plain or not, depends on context.'"  [*14]   
Bell Atl. Tel. Cos. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) (quoting Bailey v. United States, 516 U.S. 137, 145 
(1995));  see also Defenders of Wildlife v. Browner, 191 F.3d 1159, 1164 (9th Cir. 1999) (quoting Zimmerman v. Or. 
Dep't of Justice, 170 F.3d 1169, 1173 (9th Cir. 1999) ("Rather than focusing just on the word or phrase at issue, we 

6  Mill sites  located in association with lode  claims also must be noncontiguous or nonadjacent to a vein  or lode.   30 U.S.C. § 
42(a). 
7 The 1997 Opinion argued that the use of the word "such" in the millsite  provision supports a conclusion that the provision 
"imposes a limitation that only a single five-acre   millsite  may be claimed in connection with each mining claim. " 1997 Opinion, 
at 4-5. If we replace the four instances of the word "such" in the provision with the language to which it refers, however, it 
becomes evident that the mill site  provision limits the size but not the number of mill site  locations a claimant  may locate  and 
patent  per mining claim:  

Where nonmineral  land not contiguous  to the vein  or lode  is used or occupied  by the proprietor of the noncontiguous  
vein  or lode  for mining  or milling  purposes, the nonmineral  non-adjacent surface-ground may be embraced and included 
in an application for a patent  for the noncontiguous  vein  or lode,  and the same may be patented  therewith, subject to the 
same preliminary requirements as to survey and notice as are applicable to veins  or lodes;  but no location hereafter made 
of nonmineral  non-adjacent land shall exceed five acres.  

44

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-2, Page 47 of 125

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ31-NRF4-4207-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ31-NRF4-4207-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-76J0-003B-S17P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RN7-DGB0-0038-X23T-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JCJ0-003B-R4G9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JCJ0-003B-R4G9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y2D-R9M0-0038-X440-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3W24-DMD0-0038-X50W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3W24-DMD0-0038-X50W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ31-NRF4-4207-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJ31-NRF4-4207-00000-00&context=1000516


look to the entire statute to determine Congressional intent.")); see also Sutherland Stat. Const. § 46.05 (6th ed. 
2000). Accordingly, the overall context of the Mining Law  must be considered in construing the mill site  provision. 
We now consider the overall statutory context by examining the related provisions governing lode  claims, placer  
claims and mill sites.  

1. Lode  and Placer  Claims 

The Mining Law  contains separate provisions relating to the location and patenting  of lode  claims and placer  
claims. Regarding lode  claims, the Mining Law  states that a mining claim  located after May 10, 1872, "whether 
located by one or more persons, may equal, but shall not exceed, one thousand five hundred feet  in length [*15]  
along the vein  or lode  . . ." and "[n]o claim shall extend more than three hundred feet  on each side of the middle of 
the vein  at the surface . . . ." 30 U.S.C. § 23. 8 Regarding individual placer  claims, the Mining Law  states that "no 
such location shall include more than twenty acres  for each individual claimant  . . . ." Id. § 35. Regarding so-called 
"association placer " claims, the Mining Law  provides that "no location of a placer claim  . . . shall exceed one 
hundred and sixty acres  for any one person or association of persons . . . ." Id. § 36. 

Therefore, the Mining Law  expressly limits the size of lode  and placer  claims. Under these limitations, a lode  
claim may not exceed 1500 feet  in length and 600 feet  in width (approximately twenty acres) , an individual placer 
claim  may not exceed twenty acres,  and  [*16]  an association placer claim  may not exceed 160 acres.  

The Department's contemporaneous construction of the Mining Law  was that since the statute does not limit the 
number of lode  or placer  claims that may be located, no such numerical  limitation should be deemed to exist. In 
1873, shortly after the Mining  Law's enactment, the Commissioner of the General Land Office concluded that the 
Mining Law  does not limit the number of mining  claims that a claimant  may locate  on a given lode  deposit. The 
Commissioner stated: 

[T]here is no provision of law to prevent parties from locating  other claims upon the same lode,  outside of the 
first location made on the lode  or vein.  

   If a lode  or vein  three thousand feet  in length is discovered, two locations may be made, each of fifteen 
hundred feet,  thereon. 

 

Letter from Acting Commissioner, General Land Office, to Messrs. Hoyt and Brothers (June 17, 1873), Henry N. 
Copp, Decisions of the General Land Office and Secretary of the Interior 207 (1873-1874). This conclusion was 
reaffirmed in the Commissioner's annual report in 1875. That report concluded that although the Mining Law  
prohibited an individual from locating  more than twenty acres  [*17]  and an association from locating  more than 
160 acres  for placer  claims, "[t]here is nothing in the mining  acts of Congress forbidding one person or an 
association of persons purchasing as many separate and distinct locations as he or they may desire, and 
embracing in one application for patent  the entire claim . . . ." Annual Report of the Commissioner of the General 
Land Office for the Fiscal Year Ending June 30, 1875, at 97 (1875) (emphasis in original). 

In 1881, shortly after the Commissioner of the General Land Office issued his report, the United States Supreme 
Court held that the Mining Law  does not impose numerical  limitations on the number of mining  claims that a 
person may locate  and patent,  at least in cases where the miner  purchased the claims from others. St. Louis 
Smelting & Refining Co. v. Kemp, 104 U.S. 636 (1881). There, the St. Louis Smelting & Refining Company brought 
an action against the defendant, Kemp, arguing that Kemp was interfering with its rightful possession of certain land 
in Leadville, Colorado. Id. As proof of its ownership, St. Louis Smelting produced a United States patent  issued in 
1879 to Thomas Starr, St. Louis [*18]  Smelting's predecessor in interest. Id. The patent  was issued for several 
placer  locations amounting to 164.61 acres.   Id. at 636-38. The defendant argued that the General Land Office 

8  A lode  claim that is 1500 feet  long and 600 feet  wide, as provided for in the Mining Law,  amounts to just over twenty acres  
in size or 20.661 acres  exactly. 
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had issued the patent  in error because the patent  included more acreage -164.61 acres-than could be permissibly 
patented  to one person or association under the Mining Law.  

The Supreme Court, reviewing the matter, upheld the patent  on grounds that the Mining Law  did not impose any 
limitation on the number of mining  claims that may be patented  by an individual. Id. at 648. The Court stated that 
the patent  "is regular on its face, unless some limitation in the law, as to the extent of a mining claim  which can be 
patented,  has been disregarded." Id. The Court concluded that: 

[T]here is nothing in the acts of Congress which prohibits the issue of a patent  for that amount [164.61 acres] . 
They are silent as to the extent to a mining claim.  They speak of locations and limit the extent of mining  
ground which an individual or an association of individuals may embrace in one of them. There is nothing in the 
reason of the thing, or in the language [*19]  of the acts, which prevents an individual from acquiring by 
purchase the ground located by others and adding it to his own. 

 

Id. The Supreme Court explained that before the Placer  Act of 1870, "Congress imposed no limitation to the area 
which might be included in the location of a placer claim. " Id. at 649. After 1870, however, Congress "provided that 
no location of a placer claim  thereafter made should exceed one hundred and sixty acres  for one person or an 
association of persons." Id. at 651. Moreover, the Court noted that the 1872 Mining Law  "declared that a location of 
a placer claim  subsequently made should not include more than twenty acres  for each individual claimant. " Id. 
The Court stated that "[t]hese are all the provisions touching the extent of locations of placer  claims . . . . A 
limitation is not put upon the sale of the ground located, nor upon the number of locations which may be acquired 
by purchase, nor upon the number which may be included in a patent. " Id. (emphasis added). Thus, the Court held 
that although the Mining Law  limited the size of individual mining  claims, the statute did not [*20]  prevent a mining   
claimant  from obtaining a patent  for more than one mining claim  by purchasing the claims from others. 

Addressing the policy reasons for this result, the Supreme Court stated that "it is difficult to perceive what object 
would be gained, what policy subserved, by a prohibition to embrace in one patent contiguous mining  ground taken 
up by different locations and subsequently purchased and held by one individual." Id. at 651-52. The Court stated 
further that an individual "can hold as many locations as he can purchase, and rely upon his possessory title." Id. at 
652. The Court also noted that "[e]very one, at all familiar with our mineral  regions, knows that the great majority of 
claims, whether on lodes  or on players, can be worked advantageously only by a combination among the miners,  
or by a consolidation of their claims through incorporated companies." Id. at 654. The Court noted that the "object in 
allowing patents  is to vest the fee in the miner,  and thus encourage the construction of permanent works for the 
development of the mineral resources  of the country" and "[r]equiring [*21]  a separate application for each location 
. . . where several adjoining each other are held by the same individual, would confer no benefit beyond that 
accruing to the land-officers from an increase of their fees." Id. at 653. 9  

Although the Supreme Court's decision in St. Louis Smelting concluded that individual claimants  may purchase 
multiple mining  locations, later courts made clear that individual claimants  may also locate  multiple mining  claims 
as well. In 1904, the United States Court of Appeals for the Ninth Circuit held: 

The fact that one individual, company, or [*22]  corporation locates  or acquires many such claims is wholly 
unimportant. Congress has never yet seen proper to put a limit on the number of such claims that one 
individual, company, or corporation may locate  or acquire. Whether, in view of its well-known policy to 
encourage the development of the mineral  wealth of the country, it shall ever deem it wise to do so, rests with 
Congress, and is a matter with which the courts have nothing to do. 

 

9  Although not noted by the Supreme Court, the Mining  Law's patenting  provision explicitly provides that patent  applications 
may include more than one claim, stating that patent  applications must include a "plat and field-notes of the claim or claims in 
common . . . showing accurately the boundaries of the claim or claims . . . ." 30 U.S.C. § 29 (emphasis added). 
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Last Chance Mining Co. v. Bunker Hill & Sullivan Mining & Concentrating Co., 131 F. 579, 583 (9th Cir. 1904),  cert. 
denied, 200 U.S. 617 (1906). 

Likewise, in 1919, the United States District Court for the Southern District of California held: 

There is so far no law of Congress or regulation made in pursuance thereof limiting the number of placer   
mining  claims an individual or association of individuals may make. On the contrary, the policy of the 
government seems to be to encourage the development of its mineral resources  and to offer every facility for 
that purpose. 

 

United States v. Cal. Midway Oil Co., 259 F. 343, 351-52 (S.D. Cal. 1919),  aff'd [*23]   279 F. 516, 521 (9th Cir. 
1922) ("[S]o far Congress has never fixed any limit to the number of locations that may be made by the same 
person or persons-its policy having always been to encourage the exploration of the public lands and the discovery 
and development of such mineral  as may be found in them."), aff'd mem. 263 U.S. 682 (1923).  See also Consol. 
Mut. Oil Co. v. United States, 245 F. 521, 523 (D. Cal. 1917);  United States v. Brookshire Oil Co., 242 F. 718, 721 
(S.D. Cal. 1917) ("It is true there is no limitation as to the number of mining  claims an individual or association of 
individuals may locate  . . . ."); The Riverside Sand & Cement Mfg. Co. v. Hardwick, 120 P. 323, 324 (N.M. 1911); 2 
Lindley on Mines § 450, at 1062-68 (1914). 

Thus, the courts have unequivocally held that an individual miner  may locate  more than one mining claim,  
whether the claim is acquired by purchase or otherwise. In accordance with these decisions, the Department of the 
Interior adopted regulations in 1935 declaring that "United States mining    [*24]  laws do not limit the number of 
locations that can be made by an individual or association." Mining Claims on the Public Lands, Circular No. 1278, 
55 Interior Dec. 235, 236 (1935). 

2. Mill Sites  

As noted above, both judicial and administrative authority holds that the Mining Law  limits the size of lode  and 
placer  locations but does not categorically  limit the number of such claims that may be located and patented  by 
an individual. The mill site  provision was constructed similarly to the lode  and placer claim  provisions. The 
provision states that, for mill sites  located along with lode  claims, "no location made on and after May 10, 1872 of 
such nonadjacent land shall exceed five acres  . . . ." and that, for mill sites  located along with placer  claims, "[n]o 
location made of such nonmineral  land shall exceed five acres  . . . ." 30 U.S.C. § 42. 

Since the mill site  provision was constructed similarly to the lode  and placer claim  provisions, the mill site  
provision should be interpreted similarly to those provisions. Just as the Mining Law  expressly limits the size but 
not the number of lode  and placer  claims, the Mining  [*25]  Law  should be construed as also limiting the size but 
not the number of mill sites.  Since these provisions are parallel, they should be interpreted in the same way, rather 
than inconsistently. In construing the lode  and placer claim  provisions as not imposing numerical  limits, the Ninth 
Circuit in the Last Chance Mining  case held that Congress has adopted a "well-known policy to encourage the 
development of the mineral  wealth of the country" and said that the responsibility to change the policy "rests with 
Congress." Last Chance Mining, 131 F. at 583. By the same reasoning, the congressional policy of encouraging the 
"development of the mineral  wealth of the country" supports the conclusion that Congress did not intend to restrict 
mill sites  to an unworkably small acreage.  Absent a clear indication that Congress intended to differentiate 
between lode  claims, placer  claims and mill sites  with respect to numerical  limitations, we are reluctant to 
construe these similarly-constructed provisions as imposing different limitations. Thus, the overall context of the 
Mining Law  supports the conclusion that the five-acre  mill site  provision does not preclude [*26]  more than one 
mill site  being located and patented  for a mining claim,  assuming that the other requirements of the mill site  
provision are met. This construes parallel provisions of the Mining Law  congruently, and harmonizes the various 
statutory provisions. 

Indeed, it would have been illogical for Congress to place no limit on the number of mining  claims that a claimant  
may locate  or patent  but limit the number of mill sites  that may be used to support the mining  claims. Congress 
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presumably intended that the lode  and placer  claims it authorized would be effectively mined, and these claims 
cannot be effectively mined if there are insufficient mill sites  to support the extraction of the minerals  from the 
claims. It makes little sense that Congress would have enacted the Mining Law  for the purpose of fostering mineral  
development on the public lands, only to constrain miners  from operating large mines by restricting mill space to an 
unworkably small area. Congress can hardly have intended to prevent miners  from using the number of mill sites  
necessary to support the mining  claims that Congress itself had authorized. Such a result cannot be reconciled 
with the congressional purpose,  [*27]  as described by the Supreme Court in St. Louis Smelting, of "encourag[ing] 
the construction of permanent works for the development of the mineral resources  of the country." St. Louis 
Smelting & Refining Co., 104 U.S. at 653. 

The 1997 Opinion reached the opposite conclusion by focusing on the mill site  provision in isolation, and made no 
attempt to reconcile its conclusion with related provisions governing lode  and placer  claims. Viewing the mill site  
provision in isolation, the 1997 Opinion argued that "[c]onstruing the statute to permit multiple millsites  without 
regard to the aggregate size limit would vitiate the five-acre  statutory limit on the size of millsites. " 1997 Opinion, 
at 5. On the contrary, since the location of more than one lode  or placer claim  by a mining   claimant  does not 
vitiate the statutory limitations on the size of such claims, the location of more than one mill site  for each mining 
claim  does not vitiate the statutory limitation on the size of mill sites.  By failing to consider the overall context of the 
Mining Law,  the 1997 Opinion interpreted the various provisions of the statute inconsistently. 

Nonetheless, the Mining Law  [*28]  does contain another provision that practically limits the number of mill sites  
that a claimant  may locate  and patent.  Under the mill site  provision, a claimant  may locate  mill sites  only on 
nonmineral  land that is "used or occupied"  by the claimant  for mining  or milling  purposes. 30 U.S.C. § 42. This 
use-or-occupancy requirement precludes a claimant  from locating  and patenting  more mill sites  than are used or 
occupied  for mining  or milling  purposes and authorizes the Department to challenge the validity of mill sites  that 
are not used or occupied  for mining  and milling  purposes. 10 In determining whether a claimant  is properly using 
or occupying a mill site,  the Department must verify whether the claimant  needs the mill site  for mining  or milling  
purposes. United States v. Swanson, 14 IBLA 158, 173-74 (1974) ("[A] claimant  is entitled to receive only that 
amount of land needed for his mining  and milling  operations" and "the Government is entitled to require efficient 
usage, so that only the minimum land needed is taken."). The use-or-occupancy requirement is the only provision in 
the mill site  provision that effectively [*29]  limits the number of mill sites  a claimant  may locate  and patent.  

C. Legislative History  

The legislative history  and congressional purposes of the Mining Law  are relevant in construing the mill site  
provision. "'As in all cases of statutory construction, [a court's] task is to interpret the words of [the statute] in light of 
the purposes Congress sought to serve.'" Dickerson v. New Banner Inst., Inc., 460 U.S. 103, 118 (1983) (second 
alteration in original) (quoting Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 608 (1979)). We must "look 
not only to the particular statutory language, but to the design of the statute as a whole and to its object and policy." 
Crandon v. United States, 494 U.S. 152, 158 (1990). In particular, a statute [*30]  should not be construed in a way 
that undermines the manifest purpose of the statute. Sutherland Stat. Const. § 363 (6th ed. 2000). The courts 
"'must reject administrative constructions of [a] statute . . . that are inconsistent with the statutory mandate or that 
frustrate the policy that Congress sought to implement.'" Sec. Indus. Assoc. v. Bd. of Governors of the Fed. 
Reserve Syst., 468 U.S. 137, 143 (1984) (alteration in original) (quoting FEC v. Democratic Senatorial Campaign 
Comm., 454 U.S. 27, 32 (1981)). 

Although the legislative history  of the mill site  provision is scant and provides little guidance regarding 
congressional intent, the legislative history  of the Mining Law  itself is copious and generally clarifies Congress' 
purpose in enacting the statute. The Mining Law  is an exercise of Congress' power under the Property Clause of 
the Constitution to "dispose of and make all needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States." U.S. Const. Art. IV, § 3. The primary purpose of the Mining Law,  as 

10  Nothing in this memorandum  is intended to change the way in which administrative and judicial case law has defined what is 
appropriate mill site  use and occupancy under the Mining Law.  
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explained in the congressional debates that led to its passage, is [*31]  to exercise Congress' disposal authority 
under the Property Clause "to promote the development of the mining  resources of the United States." 45 Cong. 
Globe, 42d Cong., 2d Sess. 395 (1872). The Supreme Court has recognized the legislative purpose of developing 
the nation's mining  resources, stating that: 

Under the mining  laws Congress has made public lands available to people for the purpose of mining  valuable 
mineral  deposits and not for other purposes. The obvious intent was to reward and encourage the discovery of 
minerals  that are valuable in an economic sense. 

 

United States v. Coleman, 390 U.S. 599, 602 (1968) (footnote omitted). Congress viewed the nation's mineral 
resources  as an important national resource, and intended to encourage development of this important national 
resource and to reward those who actually developed it. 

The 1997 Opinion cited a 1957 Supreme Court decision for the proposition that "grants of federal land are to be 
'construed favorably to the Government, that nothing passes except what is conveyed in clear language, and that if 
there are doubts they are resolved for the Government, not against it.'" 1997 Opinion, at  [*32]  15 (quoting United 
States v. Union Pac. Ry. Co., 353 U.S. 112, 116 (1957)). Subsequently, however, the Supreme Court has 
construed certain federal land grants more broadly when the congressional purpose is to secure public advantages 
by inducing individuals to engage in costly operations on the public lands. The Supreme Court has stated: 

[P]ublic grants are construed strictly against the grantees, but they are not to be so construed as to defeat the 
intent of the legislature, or to withhold what is given either expressly or by necessary or fair implication. . . . 

. . . When an act, operating as a general law, and manifesting clearly the intention of Congress to secure public 
advantages, or to subserve the public interests and welfare by means of benefits more or less valuable, offers 
to individuals or to corporations as an inducement to undertake and accomplish great and expensive 
enterprises or works of a quasi public character in or through an immense and undeveloped public domain, 
such legislation stands upon a somewhat different footing from merely a private grant, and should receive at 
the hands of the court a more liberal construction in  [*33]  favor of the purposes for which it was enacted. 

 

Leo Sheep Co. v. United States, 440 U.S. 668, 682-83 (1979) (omissions in original) (emphasis added) (quoting 
United States v. Denver & Rio Grande Ry. Co., 150 U.S. 1, 14 (1893)). 

The Mining Law  is such a general law. In order to accomplish its goal of promoting development of the nation's 
mineral resources,  Congress enacted a general law that offers inducements to individuals to undertake enterprises 
of a quasi public character by mining  on the nation's public domain lands in order to supply the nation's mineral  
needs. Under the Mining Law,  Congress authorized individuals to acquire property rights by discovering valuable 
mineral  deposits on the federal lands and by complying with certain procedural requirements. See  30 U.S.C. §§ 
22-54. These self-initiated property rights were for the broad national purpose of encouraging development of the 
nation's mineral resources.  The Mining Law  should be construed to effectuate this broad public purpose. If that 
public purpose is to be changed, the responsibility [*34]  for making the change belongs to Congress. 

We now examine the legislative history  of the Mining Law  in more detail. As will be explained, earlier versions of 
the Mining Law  included specific limitations on the number of mining  claims that could be individually located and 
patented.  The Mining Law  adopted in 1872, however, including the mill site  provision, contained no such 
numerical  limitations. Since the earlier versions contained numerical  limitations and the Mining Law  of 1872 did 
not, the absence of numerical  limitations in the 1872 enactment must be regarded as purposeful rather than 
accidental. It appears that Congress consciously decided not to limit categorically  the number of claims and mill 
sites.  

1. 1850 Mining  Bill: 30-Foot-Square Placers  and One-Acre Lodes  
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Senator John C. Fremont proposed the first mining  bill in 1850. The bill would have provided for two kinds of 
permits: 11 30-foot-square placer mineral  deposits and, as Senator Fremont described it, one-square-acre "mines" 
(for gold deposits discovered in lodes  or veins) . 19 Cong. Globe App., 31st Cong., 1st Sess. 1362, 1370 (1850). 
The bill also stated that "no person can have two permits at the same time, it [*35]  being for the public interest to 
avoid monopolies." Id. at 1363. Therefore, the Fremont bill contained a provision expressly limiting the number of 
mining  permits that could be acquired by an individual at any given time. 

Senator Fremont explained that his bill would authorize small permits because of the "great value of the land, in 
order to give an opportunity to all people to get possession of some place to work upon. . . . and if we now give too 
large a quantity of lands, we may exclude many individuals from the mines by giving so large a space to those that 
are occupied. " Id. at 1362. In addition, Senator Fremont stated that "[t]he quantity allowed to each person is ample, 
considering [*36]  the privilege he has of changing his location as often as he pleases, and selling his lot when he is 
offered a good price." Id. at 1370. Nonetheless, Senator Fremont acknowledged that the permit size would be 
inadequate for future development, stating that "[t]he machinery necessary to work a mine will eventually cover a 
large space; but in the meantime one man may get possession of too much." Id. at 1362. He stated further that "[i]n 
a mineral  country, reputed to be of such extraordinary richness, these dimensions were considered abundantly 
large for the mine itself, and sufficiently so to afford room for temporary buildings in the beginning of operations." Id. 
at 1370. He warned, however, that "when the mineral  districts shall be better known, and the locality of the lodes  
or veins  precisely marked out, larger contiguous  spaces may be granted to miners  for the construction of the 
buildings absolutely necessary for extensive works." Id. Senator Fremont's bill, which would have precluded an 
individual miner  from obtaining more than one mining  permit, was not enacted. At the same time, his concern for 
adequate "machinery" space foreshadowed the adoption of the mill  [*37]   site  provision. 

2. The 1866 Lode  Law: 200-Foot Lode  Claims 

In 1866, Congress enacted the Lode  Law, which provided for lode  claims of 200 feet  in length along the vein  for 
each locator. The Lode  Law allowed the discoverer of the lode  or vein  to locate  an additional claim of 200 feet  in 
length, "together with a reasonable quantity of surface for the convenient working of the same as fixed by local rules 
. . . ." Lode  Law of 1866, ch. 262, sec. 4, 14 Stat. 251, 252 (1866). In addition, the Lode  Law expressly limited the 
number of lode  claims that each person could locate  and patent  by providing that "no person may make more 
than one location on the same lode  . . . ." Id. Although the House of Representatives originally considered a bill that 
would have restricted lode  claims to forty acres,  12 Congress ultimately passed the Senate bill that provided for 
200-foot lode  claims, and that became known as the Lode  Law. 

 [*38]  

The Senate Committee on Mines and Mining  stated that one of the purposes of the Senate proposal was "to 
provide the most generous conditions looking toward further explorations and development." S. Rep. No. 39-105, at 
1 (1866). Senator Stewart, one of the bill's principal proponents, argued that the law would grant miners  "such 
reasonable amount of surface as the miners  shall determine by local rules to be necessary for the working of the 
same." 36 Cong. Globe at 3227 (statement of Sen. Stewart). Another senator explained that this allowed "as much 
land on either side of that lode  as is necessary to carry on his operations, which is determined by the local law." Id. 
at 3952 (statement of Sen. Conness). This was viewed to allow a miner  to take unlimited amounts of land on either 

11  The term "mining claim"  seems not to have entered legislative jargon until 1870, when Congressman Sargent, who, in 
proposing the Placer  Act amendments to the 1866 Lode  Law, referred to miners  "proving up their preemptions, or 'claims,' as 
they are called in mining  parlance." 42 Cong. Globe, 41st Cong., 2d Sess. 2028 (1870). 
12  The House bill stated that "[n]o person, corporation, or association shall be permitted to purchase at public or private sale 
more than forty acres  of any such mineral  lands . . . ." and "no such mining  lot shall contain more than forty acres  . . . ." 36 
Cong. Globe, 39th Cong., 1st Sess. 4049 (1866); see also H. Rep. No. 39-66, at 11 (1866). 
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side of the vein,  if necessary, to carry on mining  operations. See 45 Cong. Globe, 42nd Cong., 2d Sess. 534 
(1872). 13  

 [*39]  

3. The 1870 Placer  Act Amendments to the Lode  Law: 160-Acre   Placer  Claims 

In 1870, Congress enacted the Placer  Act, which amended the Lode  Law by adding provisions for locating  and 
patenting   placer  claims. Placer  Act of 1870, ch. 235, sec. 12, 16 Stat. 217 (1870). The 1870 Act provided that "no 
location of a placer claim"  was to "exceed one hundred and sixty acres  for any one person or association of 
persons . . . ." Id. The purpose for the Act was to extend the principle of the homesteading preemption laws to 
placer  mines in the same way Congress had applied the principle to lode  mines. 42 Cong. Globe, 41st Cong., 2d 
Sess. 3054 (1870). The Senate floor debates reveal differing opinions regarding the amount of land each placer   
miner  would be able to locate  and patent.  Senator Cole reminded the Senate that the Lode  Law "restricted the 
amount upon any lode  or vein  that could be taken by any one person to two hundred feet,  and with an additional 
two hundred feet  to the discoverer of the mine, and it restricted associations, no matter how numerous the 
members of them might be, to three thousand feet. " Id. He then proposed to "restrict the amount that [*40]  may be 
taken in any placer  mine to ten acres, " which was, in his judgment, "a very large amount to award to any one 
person in the mining  regions." Id. Congress ultimately chose a 160-acre  size for placer  claims because it was 
equivalent to the acreage  allowed to an agricultural entryman under the homestead or preemption laws. See id. at 
2028, 4402. 

4. The 1872 Mining Law:  Twenty-Acre Mining  Claims and Five-Acre  Mill Sites  

On January 15, 1872, Congressman Sargent introduced the bill that would, after further amendment, become the 
Mining Law.  45 Cong. Globe at 395. The proposed maximum size for lode  claims was to be the same as that of 
the Lode  Law-200 feet  long-but with a width restriction of 300 feet  on each side of the middle of the vein  at the 
surface. Id. at 532. For placer  claims, the bill proposed to keep the 1870 Placer  Act, including its claim size 
requirements, "in full force." Id. at 533. Representative Sargent explained that "[t]he bill [as proposed] does not 
make any important changes in the mining  laws as they have heretofore existed. . . . It does not increase or 
decrease the amount of lands or extent of lands that a miner  may acquire under the mining  [*41]  laws." Id. at 534. 

The Senate substantially amended the House bill in several significant ways. First, the Senate amended the 1870 
Placer  Act provisions by creating two classes of placer  claims: 20-acre  individual placer  claims and 160-acre  
association placer  claims. For individual placer  claims, the Senate's amendment stated that "no such location shall 
include more than twenty acres  for each individual claimant  . . . ." Id. at 2460; see also  Mining Law  of 1872, ch. 
152, sec. 10, 17 Stat. 91, 94 (1872) (codified at 30 U.S.C. § 35). At the same time, the Senate retained the existing, 
and conflicting, language of the Placer  Act which states that "no location of a placer claim  . . . shall exceed one 
hundred and sixty acres  for any one person or association of persons . . . ." 30 U.S.C. § 36. In addition, the Senate 
amendment changed the length of lode  claims from 200 feet  to 1500 feet,  while retaining the width-300 feet  on 
each side-contained in the House bill. 

More importantly here, the Senate amendment effectively terminated the restriction that each person could locate  
and patent  [*42]  only a single mining claim  on the same lode.  As noted above, the 1866 Lode  Law had expressly 

13  Senator Stewart also expressed the need to "guard[] against every form of monopoly, and requir[e] continued work and 
occupation in good faith to constitute a valid possession." 36 Cong. Globe at 3226 (statement of Sen. Stewart). Congress' intent, 
he argued, was to recognize "the obligation of the Government to respect private rights which have grown up under its tacit 
consent and approval." Id. at 3227. Despite his concerns about monopolies, Senator Stewart objected to specific size 
requirements in the legislation. He argued that "[i]n exploring for vein  mines it is a vein  or lode  that is discovered, not a quarter 
section of land marked by surveyed boundaries," id. at 3226, and that "[i]n working a vein  more or less land is required, 
depending upon its size, course, dip, and a great variety of other circumstances not possible to provide for in passing general 
laws." Id. Nonetheless, the Lode  Law that was finally passed limited both the size and number of claims that a person could 
locate  and patent.  
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provided that "no person may make more than one location on the same lode. " Sec. 4, 14 Stat. at 252. The Mining 
Law,  as enacted, provided instead that: 

A mining-claim located after the tenth day of May, eighteen hundred and seventy-two, whether located by one 
or more persons, may equal, but shall not exceed, one thousand five hundred feet  in length along the vein  or 
lode;  but no location of a mining-claim shall be made until the discovery of the vein  or lode  within the limits of 
the claim located. 

 

Sec. 2, 17 Stat. at 91 (codified at 30 U.S.C. § 23). Although the Mining Law  imposed size limitations on mining  
claims, the statute removed the restriction of the Lode  Law that "no person may make more than one location on 
the same lode. " One senator recognized that this provision would "allow every individual to take up a claim of 
fifteen hundred feet"  and "any number may afterward combine." 45 Cong. Globe, 42d Cong., 2d Sess. 2458 (1872) 
(statements of Sen. Cole). The congressman who introduced the bill [*43]  expressed the belief that "a quartz lode  
of fifteen hundred feet  will be perhaps as much as any company can profitably work." Id. at 2898 (statement of 
Rep. Sargent). Nonetheless, the important point is that the Mining Law  removed the 1866 Lode  Law's specific 
restriction against a person locating  more than one mining claim  on the same lode.  

When the bill that became the Mining Law  was introduced, the bill contained no provision for mill sites.  The Senate 
added a provision to the bill, now known as the mill site  provision, that allows claimants  to patent   nonmineral  
land for mill sites  in association with lode  claims. Id. at 2457. The provision stated that where "non-mineral land 
not contiguous  to the vein  or lode  is used or occupied  by the proprietor of such vein  or lode  for mining  or milling  
purposes," the land may be included in the application for a patent  for the lode  claim, provided that "no location 
hereafter made of such non-adjacent land shall exceed five acres,  and payment for the same must be made at the 
same rate as fixed by this act for the superficies of the lode. " Id. This provision established both the use-or-
occupancy requirement for mill site  locations,  [*44]  and also the requirement that mill sites  cannot exceed five 
acres.  Importantly, the provision did not expressly limit the number of mill sites  that a person could locate  and 
patent  in conjunction with a mining claim,  just as the Mining Law  did not limit the number of lode  and placer  
claims that a person could locate  and patent.  The legislative history  does not discuss the mill site  provision, as 
the 1997 Opinion notes. 1997 Opinion, at 7 n. 15. In fact, Congress did not mention the subject of mill sites  in the 
legislative history  until shortly before the Mining Law  was enacted, and, except for minor word changes, the mill 
site  provision was enacted in essentially the same form in which it was introduced. 

Although the legislative history  does not mention the mill site  provision, it was well known at the time of the Mining  
Law's enactment in 1872 that mining  companies used more than five total acres  of surface land for mill site  
purposes to support a single mining claim.  In 1863, for example, the Gould and Curry Gold and Silver Mining  
Company recorded a survey of a 272.72-acre  claim that it used for milling  purposes to support a 608-foot length of 
the most famous mining   lode  in the  [*45]  West-the Comstock Lode  near Virginia City, Nevada. Elliot Lord, 
Comstock Mining  and Miners  124-25 (Howell-North ed., 1959) (1883); Dennis J. Mahoney, The History of the 
Comstock Mines: The Gould and Curry, in Individual Histories of the Mines of the Comstock: A Joint Project of the 
W.P.A. Nevada State Writer's Project and The Nevada State Bureau of Mines, at 94 (Max Crowell & Robert W. 
Prince eds., 1941); abstract from Comstock Mining  Services, April 7, 2001. This demonstrates that, contrary to the 
1997 Opinion, mining  companies even in 1872 used more than five total acres  for mill-site purposes to develop 
individual mining  claims, and that this practice is not simply a modem phenomenon. In the Mining Law,  Congress 
clearly set the size of individual mill sites  at five acres.  It is doubtful, however, that Congress intended to preclude 
mining  companies from obtaining more than one mill site  per mining claim,  in light of the historical fact, as in the 
case of the Comstock Lode,  that mining  companies were using much more than five total acres  for milling  
purposes for individual claims. If Congress had intended to stop this existing practice in the 1872 Mining Law,  
Congress presumably [*46]  would have made its intent clear in the legislative history,  if not the statute itself. The 
silence of the statutory language and legislative history  suggests that Congress did not mean to fundamentally alter 
this practice. 

5. The 1960 Amendment 
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In 1960, Congress amended the Mining Law  to allow mining claimants  to locate five-acre  mill sites  for placer  
claims. Pub. L. No. 86-390, 74 Stat. 7 (1960) (codified at 30 U.S.C. § 42(b)). 14 As noted, the 1872 Mining Law  
authorized five-acre  mill sites  only for lode  claims; the 1960 amendment extended the same authorization to 
placer  claims. The 1960 amendment, similarly to the original mill site  provision for lode  claims, did not expressly 
limit the number of mill sites  that could be located and patented  per mining claim.  

 [*47]  

The legislative history  of the 1960 amendment indicates that Congress adopted the recommendations submitted by 
the Department of the Interior, through the Assistant Secretary for Public Land Management. S. Rep. No. 86-904, at 
2 (1959). The Assistant Secretary stated that the amendment was necessary to allow placer   claimants  to obtain 
mill sites  under the same terms as lode   claimants.   Id. at 3. In addition, the Assistant Secretary recommended 
deletion of the words "for each individual claimant"  in the bill, because "permitting the location of [the originally 
proposed] 10 acres  'for each individual claimant'  would . . . permit a number of individual claimants  to band 
together to receive far more than 10 acres  at one site. " Id. The Senate Committee on Interior and Insular Affairs 
accepted the recommendation "so as to impose a limit of one 5-acre  mill site  in any individual case preventing the 
location of a series of 5-acre  mill sites  in cases where a single claim is jointly owned by several persons." Id. at 2. 
The Senate Report also explained that modem placer   mining  "is now primarily concerned with the production of 
nonmetallic minerals  for industrial purposes, such as gypsum,  [*48]  limestone, quartzite, bentonite, and related 
clay minerals  and building materials," and "[t]hese minerals  generally require substantial plants for their 
processing, and the investment in the necessary installations often involves millions of dollars." Id. at 1-2. 

This legislative history  shows that the Assistant Secretary and the Senate committee did not want to allow several 
placer   claimants  to "band together" to locate  a single mining claim  and thereby become automatically entitled to 
multiple mill sites,  without regard to whether the claimants  actually needed to use or occupy the mill sites  to 
develop the claim. This history does not indicate, however, that the Assistant Secretary and the Senate committee 
intended to limit categorically  the number of mill sites  that could be located and patented  per mining claim.  In 
fact, the statutory language contains no explicit restriction on the number of mill sites  for each placer claim.  
Moreover, when the Assistant Secretary recommended that the mill site  provision for placer  claims be added to 
the Mining Law,  the BLM Manual contained a provision interpreting the Mining Law  as authorizing multiple mill 
sites  for lode  claims. According [*49]  to the BLM Manual, "[m]ore than one mill site  may be located, provided each 
tract is of no more than 5 acres  of nonmineral  land and that each is needed and used for mill site  purposes." BLM 
Manual, ch. 5.2.15 B. (Nov. 19, 1958). It is unlikely that the Assistant Secretary would have supported proposed 
legislation that would overturn the Department's settled administrative practice, or that Congress would have altered 
this settled practice without comment. Indeed, since the Senate committee recognized that the development of 
placer  claims "require substantial plants for their processing, and the investment in the necessary installations 
often involves millions of dollars," see S. Rep. No. 86-904, at 1-2 (1959), Congress can hardly have intended to 
deny claimants  the requisite number of mill sites  necessary to process their placer  claims and protect their 
investments. Therefore, it does not appear that Congress intended to impose a restriction of one mill site  for each 
placer claim.  

The Senate Committee on Interior and Insular Affairs stated that the 1960 amendment "merely grants to holders of 
placer  claims the same rights to locate  a 5-acre  mill site  as has been the case since  [*50]  1872 in respect to 
holders of lode  claims." Id. at 2. This demonstrates that Congress intended to apply the same requirements for 
placer-related mill sites  that already applied under the Mining Law  to lode-related mill sites.  Since the Mining Law  

14  The 1960 amendment provides: 

(b)  Where nonmineral  land is needed by the proprietor of a placer claim  for mining,  milling,  processing, beneficiation, or other 
operations in connection with such claim, and is used or occupied  by the proprietor for such purposes, such land may be 
included in an application for a patent  for such claim, and may be patented  therewith subject to the same requirements as to 
survey and notice as are applicable to players. No location made of such nonmineral  land shall exceed five acres  and payment 
for the same shall be made at the rate applicable to placer  claims which do not include a vein  or lode.  

Pub. L. No. 86-390, 74 Stat. 7 (1960) (codified at 30 U.S.C. § 42(b)). 
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imposed no numerical  limits on lode-related mill sites,  the 1960 amendment imposed no numerical  limits on 
placer-related mill sites.  Since the Department was contemporaneously applying the Mining Law  as not 
categorically  restricting the number of lode-related mill sites  that could be located and patented,  Congress 
obviously did not intend to adopt a different result for placer-related mill sites,  by applying numerical  restrictions to 
the latter that did not apply to the former. Congress intended to conform the mill site  requirements for both kinds of 
claims, and thus did not intend to impose numerical  mill site  restrictions for either kind of claim. 

6. Summary of Legislative History  

The legislative history  indicates that the Mining Law  of 1872 does not categorically  limit the number of mill sites  
that a claimant  may locate  and patent  per mining claim.  The fact that the 1866 Lode  Law, as well as the original 
1850 Fremont bill, contained [*51]  express provisions limiting the number of mining  claims that an individual could 
locate  and patent-but that these limitations did not appear in the Mining Law  enacted in 1872-indicates that the 
Mining Law  was not intended to prevent individual claimants  from locating  and patenting  multiple mining  claims, 
as the courts have held. The absence of numerical  restrictions in the mill site  provision similarly indicates that the 
provision does not prevent mining   claimants  from locating  and patenting  multiple mill sites  per mining claim.  

To imply that the mill site  provision contains a numerical  limitation of one mill site  per mining claim  would frustrate 
the congressional purpose of the 1872 Mining Law,  which was "to promote the development of the mining  
resources of the United States . . . ." 45 Cong. Globe, 42d Cong., 2d Sess. 395 (1872). Such a numerical  limitation 
would make it difficult in many cases for miners  to develop the minerals  that Congress itself had opened for 
exploration and development, because a single five-acre  mill site  is in many cases inadequate to serve the 
associated mining claim.  For example, most low-grade-ore-deposit mines on the public lands require more than 
five [*52] acres  of nonmineral  mill site  lands in order to develop the mineral  deposits encompassed by a twenty-
acre mining claim.  15 Thus, much of modem mining  could not take place if mill sites  were limited to one five-acre 
site  per mining claim.  This does not suggest that the Mining Law  should be interpreted simply to harmonize with 
modem mining  practices. As indicated earlier, mining  practices at the time of the Mining  Law's enactment in 1872 
relied on more than five acres  for milling  purposes for individual mining  claims, as in the case of the Comstock 
Lode.  The Mining Law  should not now be interpreted in a way that makes modem mining  practices infeasible and 
interferes with the congressional goal of promoting development of the nation's mineral resources,  unless 
Congress indicated that it intended this result. No such indication appears in the legislative history  of the Mining 
Law.  On the contrary, the legislative history  indicates that Congress intended to impose no numerical  restriction 
on locating  and patenting  either mining  claims or mill sites.  

 [*53]  

The use-or-occupancy requirement of the mill site  provision disallows claimants  from locating  and patenting  more 
mill sites  than are necessary for mining  or milling  purposes. This requirement authorizes the Secretary to exercise 
discretion in challenging the validity of mill sites  that are unnecessary for mining  or milling  purposes, while not 
precluding claimants  from locating  and patenting  multiple mill sites  if each site  satisfies the use-or-occupancy 
requirement. This construction furthers the congressional purpose of encouraging mineral  development of the 
public lands and also disallows miners  from using the public lands in a wasteful manner or for purposes unrelated 
to mining  or milling.  The 1997 Opinion, on the other hand, would preclude the Department from approving a 
proposed mining  plan to develop federal mineral resources  if the plan proposes to use more than one five-acre  
mill site  per mining claim,  even though the applicant could show that a single five-acre  mill site  was inadequate to 

15  Today, "most of the large mines in this country are operating on ore so low in grade that it would have been back-filled or 
thrown over the dump not many years ago." J.B. Knaebel, "Land Acquisition for Mining  Development," Symposium on American 
Mineral  Law Relating to Public Land Use 63 (1966). According to Knaebel, a miner  would need 252 acres  of surface area to 
excavate a 23-acre  low-grade disseminated-copper ore body from under 400 feet  of overburden. Id. at 70. Miners  have been 
developing low-grade copper, lead, gold, and iron ore deposits since use of froth flotation began in the early 20th Century. 
Frederick Merck, History of the Westward Movement 495-500 (1978); J.M. Lucas, "Gold," Mineral  Facts and Problems 323 
(Bureau of Mines 1985); Janice L.W. Jolly, "Copper," Mineral  Facts and Problems 204-05 (Bureau of Mines 1985). 
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effectuate the mining  plan. The 1997 Opinion's categorical approach cannot be reconciled with Congress' goal of 
promoting development of mineral resources  on the public lands. 

If the 1997 [*54]  Opinion were in effect, mining  companies apparently would be able to avoid a numerical  
restriction on mill sites  simply by subdividing their mining  claims into smaller, contiguous  claims, so that they 
could locate  more mill sites  to obtain adequate mill site acreage  for their proposed operations. This is possible 
because the Mining Law  imposes no automatic minimum limitation on the size of a mining claim.  16 Prior to the 
1997 Opinion, no mining  company in fact subdivided its mining  claims for this purpose, obviously because the 
Department's administrative practice did not limit the owner of a mining claim  to a single mill site.  After the 1997 
Opinion was issued, however, at least one mining  company subdivided its maximum-sized lode  claims into 
several smaller contiguous  claims so the company could keep all of its otherwise multiple mill sites.  The 
company's effort was successful because the Department has concluded that the subdivided lode  claims are valid. 
BLM Mineral  Report for Glamis-Imperial Gold Company (Sept. 27, 2002). Thus, the 1997 Opinion's conclusion 
that a claimant  may locate  only a single mill site  per mining claim  could be easily circumvented, which 
demonstrates [*55]  that Congress likely did not intend to impose such a limitation. If Congress were concerned 
about allowing claimants  to locate  and patent  only one mill site  per mining claim,  it presumably would have 
placed a minimum-size limitation on mining  claims to prohibit subdividing mining  claims to obtain additional mill 
site acreage.  The Mining Law,  however, contains no such limitation. 

 [*56]  

Although the legislative history  does not indicate why Congress chose to limit the size but not the number of mining  
claims and mill sites,  Congress presumably intended to require mining claimants  to demonstrate that they are 
entitled to or need more than one mining claim  or mill site  of a specified size for mineral  purposes. By imposing 
this burden on claimants,  Congress required them to establish each claim on a discrete, parcel-by-parcel basis, 
thus preventing them from attempting to patent  huge swaths of federal lands. Under the Mining Law,  a mining 
claimant  must demonstrate that the lands included in each mining claim  contain a discovery of a valuable mineral  
deposit, 30 U.S.C. § 23, and a mill site claimant  must demonstrate that the lands included in each mill site  location 
are used or occupied  for mining  or milling  purposes. Id. § 42. The size limitations adopted by Congress ensure 
that mining  and mill site claimants  are able to patent  only the minimum amount of public domain land necessary 
or appropriate to support their claims. Thus, for example, one who proposes to patent  a 100-acre  parcel for mill 
site  use to support a 500-acre mining  [*57]  parcel must show that each 5-acre  segment of nonmineral  land is 
necessary for mill site  use, rather than claiming the entire 100-acre  parcel as a single mill site.  This ensures that 
claimants  must demonstrate their good faith while disallowing them from gaining title to huge tracts of public lands 
for purposes altogether unrelated to mining,  such as for agricultural use. 17  

Congress may also have intended to standardize the amount of surface lands conveyed for mining  claims or mill 
sites  by preventing conveyances of grossly disproportionate amounts of public lands for individual claims or mill 
sites.  The size limitations [*58]  altered the practice the Department adopted after the 1866 Lode  Law of conveying 
wildly variant amounts of surface acreage  along with the vein  or lode.   See 1 Lindley on Mines § 59, at 97-99 
(describing various amounts of surface acreage  the Department conveyed with a vein  or lode,  including "around 
the discovery shaft an amount of ground deemed large enough for the convenient working of the mine, and a 

16  While the Mining Law  provides that the maximum width of a lode  claim is six hundred feet,  it also allows the Department to 
limit the width of lode  claims to fifty feet.  30 U.S.C. § 23. Assuming a five-acres-per-claim limitation, had the Department ever 
chosen to exercise this authority, claimants  would have automatically gained rights to locate  and patent  twelve mill sites  in 
association with twelve fifty-foot-wide claims in place of the one mill site  in association with one six-hundred-foot-wide claim. 
Consequently, doling out mill sites  based on the number of mining  claims makes little sense given the lack of any uniform claim 
size. 
17  The Mining Law  contains additional provisions that require claimants  to demonstrate good faith, such as the requirements 
that claimants  perform at least $ 100 worth of labor annually to maintain the claim and expend at least $ 500 worth of labor on 
each claim before the claim qualifies for patenting.  30 U.S.C. §§ 28, 29. 
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narrow strip extending therefrom as the handle of the broom," and lands "covering a few hundred feet  of a lode,  
embraced within irregular surface boundaries which covered an area of several hundred acres" ). 

By requiring claimants  to demonstrate their good faith and actual need or entitlement, and by standardizing the size 
of claims and sites,  Congress provided for more efficient administration of the Mining Law.  Certainly it is 
administratively easier, for example, to apply the use-or-occupancy requirement by focusing on discrete, size-
limited segments of federal land to determine the actual needs of the claimant,  rather than evaluating a claim 
seeking title to a virtually unlimited expanse of federal lands. There are various plausible explanations for why 
Congress decided not [*59]  to place numerical  restrictions on mill sites,  and these explanations would not, as 
argued in the 1997 Opinion, "vitiate the five-acre  statutory limit on the size of mill sites. " 1997 Opinion, at 5. We 
need not determine why Congress reached its decision. The overall structure of the Mining Law  and its legislative 
history  indicate that Congress decided not to impose numerical  limits, and our conclusion is consistent with that 
congressional intent. 

III. The Department's Administrative Practice and Interpretation 

The Supreme Court has "long recognized that considerable weight should be accorded to an executive 
department's construction of a statutory scheme it is entrusted to administer . . . ." Chevron, U.S.A. Inc., v. NRDC, 
467 U.S. 837, 844 (1984). Indeed, courts give considerable respect to the interpretation given a statute "'by the 
officers or agency charged with its administration.'" Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 566 (1980) 
(quoting Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1978)). The Supreme Court has recognized that 
"execution of the laws regulating [*60]  the acquisition of rights in the public lands and the general care of these 
lands is confided to the Land Department . . . ." Cameron v. United States, 252 U.S. 450, 459-60 (1920). As we now 
explain, the Department of the Interior's prevalent administrative practice and interpretation has been that the mill 
site  provision limits the size of individual mill sites  but does not categorically  limit the number of mill sites  that a 
claimant  may locate  and patent  per mining claim.  The Department has administered the mill site  provision in 
accordance with that view. 

A. The Department's Regulations 

Turning first to the Department's regulations, the regulations adopted by the Department regarding the mill site  
provision mirror the statutory language. 18 A patenting  regulation, promulgated in 1872 and unchanged since then, 
describes a mill site  as "a piece of nonmineral  land not contiguous  [to a vein  or lode]  for mining  or milling  
purposes, not exceeding the quantity allowed for such purpose by section [42 of the Title 30 of the United States 
Code] . . . ." See, e.g., 43 C.F.R. § 3864.1-1(b) (2002) [*61]  ; id. § 3864.1-1(b) (1992); id. § 3460.1(b) (1969); id. § 
185.65 (b) (1964); 37 Pub. Lands Dec. 757, 771 (1909);28 Pub. Lands Dec. 594, 605 (1899);25 Pub. Lands Dec. 
561, 581 (1897);see also 1997 Opinion, at 6 n.12. The regulatory subpart that deals with locating  mill sites,  43 
C.F.R. subpart 3844 (2002), contains two sections, one of which simply quotes the statutory mill site  section, id. § 
3844.0-3, and the other of which requires claimants  to use or occupy mill sites  for mining  or milling  purposes "in 
connection with the lode  or placer claim  with which it is associated," and also provides that claimants  may locate  
independent mill sites  for quartz mills or reduction works. Id. § 3844.1. Another regulatory provision, published in 
1970, states that "[n]o one millsite  may exceed five acres  . . . ." for placer  claims, 43 C.F.R. § 3864.1-1(c)(2002). 
These regulations are broadly written and allow for the Department's past prevalent practice and interpretation of 
the mill site  provision, as described below. The Department has acted appropriately [*62]  under these regulations 
to allow claimants  to locate  and patent  more than one mill site  per mining claim  if each mill site  does not exceed 
five acres  in size and is used or occupied  for mining  or milling  purposes. 

B. The BLM Guidance and Practice 

18  The Department's first Mining Law  regulations stated that the "law expressly limits mill-site locations made from and after its 
passage to five acres , but whether so much as that can be located depends upon the local customs, rules, or regulations." 
Mining  Regulations § 91, June 10, 1872, Henry N. Copp, United States Mining  Decisions 170, 192 (1874) (emphasis in 
original). This early regulation, since rescinded, clearly limited each mill site  location to five acres  but did not limit claimants  to 
one mill site  per mining claim.  
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As we now show, the BLM, which is charged with administering and enforcing the mill site  provision, has 
consistently interpreted the mill site  provision as allowing claimants  to locate  and patent  more than one mill site  
for each mining  [*63]  claim  if the mill site  is used or occupied  for mining  or milling  purposes. This interpretation 
is reflected in the BLM's extant written guidance from 1954 to the present and in the BLM's administrative practice 
through its state offices conforming with the written guidance. In some instances, this interpretation is also reflected 
in departmental documents that list the statutory requirements for mill sites  without mentioning any categorical limit 
on the number of mill sites.  The failure to mention any categorical limitation on the number of mill sites  reflects an 
assumption that the mill site  provision does not impose such a limitation. 

1. BLM Guidance 

For nearly a half century, the BLM's written guidance has reflected the view that the mill site  provision does not 
categorically  limit the number of mill sites  that may be located and patented  for each mining claim.  The BLM 
Manual, adopted in 1954, sets forth three requirements for mill sites  to qualify for patenting:  (1) the lands must be 
nonmineral  in character, (2) the mill site  cannot be contiguous  to a vein  or lode,  and (3) "[t]he mill site  does not 
include an area exceeding 5 acres. " BLM Manual, ch. 3.3.2 (Apr. 20, 1954).  [*64]  The 1954 BLM Manual 
contained no restriction on the number of mill sites  that may be located for a mining claim.  Additionally, the BLM in 
1954 issued a document entitled "Mining  Locations, Entries and Patents, " which stated, on page 28, that "[i]t has 
been held that more than one mill site  may be embraced in an application for a patent,  provided each such tracts 
[sic] keep within the restriction of 5 acres  of non-mineral land and that each is needed and used for mill site  
purposes." Similarly, a BLM Manual issued in 1958 stated, "More than one millsite  may be located, provided each 
tract is of no more than 5 acres  of nonmineral  land and that each is needed and used for millsite  purposes." Id. 
ch. 5.2.15 B. (Nov. 19, 1958). Thus, the BLM guidance and accompanying documents made clear that the Mining 
Law  imposes no categorical restrictions on the number of mill sites  that may be located and patented  for each 
mining claim.  

The BLM continued to adhere to this view. In 1966, a BLM minerals  specialist prepared a summary of mill site  
requirements. Under the topic heading "Number of Millsites, " the minerals  specialist stated, "Although there is no 
number specified, it has been held that [*65]  as many millsites  as are actually needed for the operation can be 
located. There must be a clear showing of need and use if more than one millsite  is taken. This also applies to 
custom mills." Memorandum  from Minerals  Specialist, PSC, to Chief, Mining  Staff, Washington Office, BLM 1 
(May 11, 1966). In another 1966 document entitled "Mineral  Patents-Information Relative to the Procedure for 
Obtaining Patent  to a Mining Claim, " the BLM stated, "Lands entered as mill sites  may be for an area of not more 
than 5 acres  for each mill site  and must be shown to be nonmineral  in character and not contiguous  to a vein,   
lode,  or placer. " Mineral  Patents-Information Relative to the Procedure for Obtaining Patent  to a Mining Claim  13 
(1966). These documents support the view that the five-acre  mill site  provision defines the size of individual mill 
sites  but does not limit their number. 

In 1976, the BLM Manual stated that a mineral  examiner, in conducting a field examination, must make certain 
determinations regarding mill sites:  (1) the lands must be nonmineral  in character, (2) the claim must be occupied  
and used for mining  or milling  purposes; and (3) there must be a quartz mill or reduction  [*66]  works on the claim 
if for custom mill. BLM Manual § 3930.14 C (Oct. 8, 1976). The BLM Manual also stated, "The maximum size of a 
mill site  claim is 5 acres.  However, several mill site  claims may be embraced in a single application, provided the 
total acreage  does not exceed 5 acres  per mill site. " Id. § 3864.11 B (Oct. 6, 1976). Again, the BLM Manual 
articulated limitations on the size of mill sites  but not their number, except to the extent it applied the use-or-
occupancy requirement. 

In 1980, the BLM Washington Office issued a "Mineral  Survey Procedures Guide" that stated, on page 26, "There 
is no limit to the number of mill sites  that may be located, so long as they are necessary for the operation of a mine 
or mill." Today, BLM's Handbook for Mineral  Examiners provides that "[a]ny number of millsites  may be located 
but each must be used in connection with the mining  or milling  operation." BLM Handbook for Mineral  Examiners, 
H-3890-1, Ch. III § 8 (Mar. 17, 1989). Additionally, the BLM Manual states that "[a] mill site  cannot exceed 5 acres  
in size. There is no limit to the number of mill sites  that can be held by a single claimant. " BLM Manual § 3864.11 
B (1991). 
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Thus, the BLM [*67]  has, through its written guidance, consistently interpreted the five-acre  mill site  provision as 
limiting the size of individual mill sites  but not as precluding claimants  from locating  and patenting  multiple mill 
sites  in association with a single mining claim.  

2. BLM Practice: 1996 Survey 

In order to assess BLM's ongoing practice, BLM's Deputy Director in 1996 conducted a survey of all BLM state 
offices to determine the practice of each office regarding patenting  and approving plans of operations involving 
more than one five-acre  mill site  per mining claim.   Memorandum  from Mat Millenbach, Deputy Director, BLM, to 
Assistant Directors and State Directors, BLM (Mar. 5, 1996). Although the 1997 Opinion stated that "BLM's survey 
responses revealed no general or uniform policy or practice among the BLM State Offices on this question," 1997 
Opinion, at 1 n.2, the state office responses in fact reveal that BLM's widely-accepted practice was to treat the five-
acre  requirement in the mill site  provision as a limit on the size of individual mill sites  and nothing more. Indeed, 
the survey responses reveal that the state offices frequently have patented  more than one mill site  per 
associated [*68]   mining claim.  The survey responses also demonstrate that BLM's principal concern regarding mill 
site  validity is in determining whether claimants  are using or occupying each mill site  for mining  or milling  
purposes. 

A summary of the responses of the state offices is provided in the Appendix attached to this opinion. We will now 
give some examples of the responses to demonstrate the extent to which the state offices have followed a policy of 
issuing patents  or approving plans of operations that involve multiple mill sites  when the applicant is able to 
demonstrate that each mill site  is necessary for mining  or milling  purposes. 19  

The California State Office stated that "[i]t has been common practice in California to issue [*69]   patents  for 
multiple millsites. " Memorandum  from Leroy M. Mohorich, Acting Deputy State Director, Division of Energy and 
Minerals,  California State Office, BLM, to Director, BLM 3 (Apr. 10, 1996). The office reported having issued thirty-
two patents  for 455 mill sites  since 1966, and that it had at least fifteen multiple-mill-site patent  applications 
pending. Id. The office also reported having approved two plans of operations for large open-pit, heap-leach 
operations wherein the mill-sites-to-mining-claims ratio was 3 to 1 and 6 to 1. Id. According to the California office: 

In the decision Utah International, Inc. (36 IBLA 219 (1978)), the IBLA recognized multiple mill sites  in a patent  
application, most of which were approved. Some confusion may have been generated from earlier decisions 
where the Land Office stated that only one mill site  was needed for a particular operation. The decisions were 
not based on any rule related to one mill site  per mining claim,  but that only one mill site  was needed. 

 

Id at 2. 

The Nevada State Office reported having 20 pending multiple-mill-site patent  applications. Memorandum  from 
Thomas V. Leshendok,  [*70]  Deputy State Director, Mineral Resources,  Nevada State Office, BLM, to Director, 
BLM Attach. 8-1 (Apr. 23, 1996). According to that office: 

Patenting  and use authorizations for multiple millsites  is common in Nevada. Use authorizations started on 
January 1, 1981, the effective date of the 43 CFR 3809 regulations. It is not known when the patenting  of 
multiple mill sites  first occurred. Available records show that the practice was occurring by June 1, 1964. 

 

Id. at 1. The Nevada State Office stated further that in reviewing patent  applications and plans of operations, "the 
ratio of mill sites  to associated mining  claims is not determined." Id. In mill site   patenting  review, the state office 
evaluates "the mineral  character, need and current use of each mill site. " Id. Although not mentioned by the 

19  In describing the state office findings, we will refer to a patent  application or a plan of operations that encompasses more 
than one five-acre  mill site  in association with each mining claim  as a "multiple-mill-site patent  application" or "multiple-mill-site 
plan of operations," respectively. 

58

  Case: 15-15754, 12/17/2015, ID: 9797937, DktEntry: 33-2, Page 61 of 125

http://advance.lexis.com/api/document?collection=administrative-materials&id=urn:contentItem:3RH0-W9X0-0043-Y3WD-00000-00&context=1000516


Nevada State Office in its response to the 1996 survey, the Nevada State Office has apparently issued at least nine 
patents  since 1979 that include more mill sites  than mining  claims. See Effect of Federal Mining  Fees and Mining  
Policy Changes on State and Local Revenues and the Mining  Industry: Hearing Before the House Comm. on 
Natural Resources, 106th Cong. 5-6 (2001)  [*71]  (statement of Richard W. Harris, Attorney at Law, Harris & 
Thompson, based on his own research in the BLM Nevada State Office). The average mill-sites-to-mining-claims 
ratio in those patents  was nearly seven mill sites  to one mining claim.   Id. 

The Idaho State Office reported having six pending multiple-mill-site patent  applications and having issued a 
multiple-mill-site patent  in 1985. Memorandum  from J. David Brunner, Deputy State Director, Resource Services 
Division, Idaho State Office, BLM, to Director, BLM 1 (Apr. 22, 1996). The office stated that "we do not review 
patent  applications or plans of operation with respect to a strict ratio of millsites  to associated claims." Id. at 2. It 
also reported having refused to patent  mill sites  included in two patent  applications because they were not 
associated with any mining  claims and did not meet the requirements for independent mill sites.   Id. 

The Oregon State Office stated that "[p]atenting of multiple millsites  has been an accepted practice in this office, as 
far back as the mid to late sixties." Memorandum  from Associate State Director, Oregon & Washington State 
Office, BLM, to Roger Haskins, Senior Specialist, Mining  [*72]  Law  Adjudication, Solid Minerals  Group, 
Washington Office, BLM 2 (Apr. 30, 1996). 

Several other state offices affirmed that they examine mill site  applications by considering the use-or-occupancy 
requirement, but that they do not impose any "set ratio" of mill sites  to associated mining  claims. See, e.g., App. at 
1 (Arizona, Colorado), 2 (Montana). Significantly, none of the state offices indicated that they limited mill sites  to 
one per claim. 

This survey indicates that BLM state offices charged with enforcement responsibility have interpreted and applied 
the mill site  provision as limiting the number of mill sites  to those that are reasonably necessary to support mining  
operations, but not as categorically  restricting the number of mill sites  to one for each mining claim.  The BLM 
state offices have applied the mill site  provision in conformity with the BLM's extant written guidance since at least 
1954, which allows claimants  to locate  and patent  multiple mill sites  per mining claim  if each mill site  is properly 
used and occupied.  Hence, the Department's prevalent interpretation and application of the mill site  provision for 
at least a half century has been that the provision [*73]  does not preclude claimants  from locating  and patenting  
multiple mill sites  so long as each mill site  is used or occupied  for mining  or milling  purposes. 

3. Forest Service Guidance 

The Forest Service's practice and interpretation of the mill site  provision has been similar to the BLM's. Under the 
1897 Organic Act and the Surface Resources Act of 1955, the Secretary of Agriculture manages the surface of 
National Forest System lands, including surface disturbance from mining  activities. 16 U.S.C. §§ 478, 482, 551; 30 
U.S.C. §§ 611-14; 36 C.F.R. Part 228, Subpart A. The BLM manages the mineral  estate for purposes of the Mining 
Law.   16 U.S.C. § 472; 43 U.S.C. § 1457. Under a memorandum  of understanding between BLM and the Forest 
Service dated April 1, 1957, the Forest Service conducts validity examinations for mining  claims and mill sites  
located on National Forest System lands. As a result, the Forest Service has developed a minerals  [*74]  and 
geology manual for its mineral  examiners. Since at least 1990, the Forest Service manual has stated that: 

The number of millsites  that may be legally located is based specifically on the need for mining  or milling  
purposes, irrespective of the types or numbers of mining  claims involved. 

 

Forest Service Manual § 2811.33 (1990). Therefore, the Forest Service's written guidance recognizes that the mill 
site  provision does not limit mill sites  to one per mining claim.  

C. The Department's Administrative Decisions 

The Department's administrative decisions indicate that--similarly to the BLM written guidance and the practice of 
the BLM state offices--the Department has relied on the use-or-occupancy requirement to regulate the amount of 
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mill site acreage  a claimant  may locate  and patent.  As we have noted, this requirement provides that a mining 
claimant's  mill site acreage  for lode  claims is limited to the amount of nonmineral  land "used or occupied  . . . for 
mining  or milling  purposes," and for placer  claims, the amount of nonmineral  land that is "needed . . . for mining, 
milling,  processing, beneficiation, or other operations . . . and is used or occupied  . . . for such purposes [*75]  . . . 
." 30 U.S.C. § 42. An early departmental decision recognized the importance of this requirement, stating that the 
"manifest purpose of Congress [in the mill site  provision of the Mining Law]  was to grant an additional tract to a 
person who required or expected to require it for use in connection with his lode;  that is, to one who needed more 
land for working his lode  or reducing the ores than custom or law gave him with it." Charles Lennig, 5 Pub. Lands 
Dec. 190, 192 (1886). The Interior Board of Land Appeals has recognized that the "essence of the millsite  
appropriation is use or occupancy." United States v. Swanson, 93 Interior Dec. 288, 299 (1986). The factual 
controversies involved in administrative mill site  validity or patenting  cases have, almost without exception, turned 
on application of the use-or-occupancy requirement, that is, on whether the claimants  used or occupied  or 
expected to use or occupy the mill sites  for mining  or milling  purposes. See, e.g., United States v. Rukke, 32 IBLA 
155, 160 (1977);United States v. Dietemann, 26 IBLA 356, 364-65 (1976); [*76] United States v. Pressentin, 71 
Interior Dec. 447, 458 (1964);Ash Peak Mining Co., 47 Pub. Lands Dec. 580, 581 (1920);Alaska Mildred Gold 
Mining Co., 42 Pub. Lands Dec. 255 (1913);Alaska Copper Co., 32 Pub. Lands Dec. 128 (1903);Gold Springs & 
Denver City Mill Site, 13 Pub. Lands Dec. 175 (1891);Peru Lode & Mill Site, 10 Pub. Lands Dec. 196 (1890);Rico 
Town Site, 1 Pub. Lands Dec. 556, 557 (1882). 20 Over one hundred administrative and judicial decisions have 
examined the validity of mill sites  by determining whether the claimant  was properly using or occupying the mill 
sites  at issue. The controversies regarding the mill site  provision have almost always focused on the use-or-
occupancy requirement, and not on whether the provision imposes numerical  limitations on mill sites.  

 [*77]  

The 1997 Opinion stated that "[t]he Department has never held . . . that a claimant  may patent  more than five 
acres  of land for a millsite  in connection with one mining claim. " 1997 Opinion, at 11. In fact, we have seen that 
the BLM's written guidance clearly takes the view that more than one mill site  may be located for each mining  
claim-assuming that the use-or-occupancy requirement is met--and this written guidance has been followed in 
actual practice by BLM state offices for nearly a half century, as the 1996 survey shows. Indeed, the 1996 survey 
reveals that the Department has often patented  more than five acres  of nonmineral  lands in connection with a 
single mining claim.   See Appendix. The 1997 Opinion acknowledged that "[v]ery few reported federal or state 
court cases concern the millsite  provision of the Mining Law,  and none addresses how many millsites  may be 
located." Id. at 8 n.16. The dearth of judicial and administrative cases may be explained by the fact that the 
patentees have no reason to challenge the Department's view that numerical  limitations do not apply. This 
strengthens the conclusion that the Department has never imposed this requirement in administering [*78]  the mill 
site  provision. 

In support of its argument to the contrary, the 1997 Opinion cited several administrative decisions rendered by the 
Department of the Interior that purportedly concluded that the mill site  provision restricts mill sites  to one for each 
mining claim.  1997 Opinion, at 8-11. Closer examination of these decisions reveals that they do not support this 
conclusion. As we have seen, most administrative decisions regarding mill site  validity turned on whether the mill 
sites  were being properly used or occupied  and did not mention a numerical  limitation. As will be seen, at least 
one administrative decision appeared to assume that the claimant  could locate  and patent  more than one mill site  
per claim, contrary to the 1997 Opinion. Other decisions, particularly some early ones, appeared to assume the 
opposite, i.e., that the claimant  could not  locate  or patent  more than one mill site  per claim. In the latter 
decisions, however, the question did not arise factually and the decisions were reached on other legal grounds. 
Consequently, any statements in the latter decisions regarding the number of mill sites  per claim were dicta, in that 

20  See also Richard W. Harris & Richard K. Thompson, Millsites:  Current Law and Unanswered Questions, 38 Rocky Mtn. Min. 
L. Inst. § 12.03[3] (1992)) ("The greatest number of IBLA decisions concerning millsite  claims center around the doctrine of 
'present use and occupancy.'"); Richard W. Harris, The Law of Millsites:  History and Application, 9 Nat. Res. Law. 103, 122 
n.101 (1976) ("Failure to demonstrate present use or occupancy appears to be the leading cause of millsite  invalidation, as a 
brief reading of the Gower Federal Service -- Mining  will show."). 
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they were unnecessary to  [*79]  the decisions. Just as the courts are not bound to apply dicta from earlier 
decisions, the Department is not bound by dicta appearing in its administrative decisions. George H. Smith (On 
Review), 10 Pub. Lands Dec. 184, 186 (1889) ("Any remarks made by the court upon questions outside the one 
under consideration, and not necessary to a decision in the case then before it may properly be considered obiter 
dicta and consequently not binding upon other courts or this Department."); see also U.S. Bancorp Mortgage Co. v. 
Bonner Mall P'ship, 513 U.S. 18, 24 (1994) (describing as customary the Supreme Court's refusal to be bound by 
dicta). 

We now examine chronologically the administrative decisions cited by the 1997 Opinion to demonstrate that, 
outside of dicta appearing in some early decisions, they do not support the conclusion of the 1997 Opinion. 

1. J.B. Hoggin, 2 Pub. Lands Dec. 755 (1884). The 1997 Opinion stated that J.B. Hoggin is the only reported case 
that "directly addresses the question of how many millsites  may be located in connection with a mining claim. " 
1997 Opinion, at 8.  [*80]  In fact, the combined acreage  of the two mill sites  at issue in the case did not exceed 
five acres. 2 Pub. Lands Dec. at 755. The General Land Office Commissioner had canceled the entry for one of the 
two mill sites.  On appeal, the Secretary asked "whether, keeping within the restriction of 5 acres  of nonmineral  
land, more than one mill site  may be embraced in an application for a vein  or lode  and patented  therewith." Id. 21 
The Secretary concluded that "since the amount in both locations does not exceed five acres,  I think in this 
instance both mill-site entries should be permitted to stand." Id. at 756. The decision held that patenting  two mill 
sites  that do not exceed five acres  combined does not violate the Mining  Law's requirements. Although the 
Secretary assumed in the analysis that the law restricts mill site acreage  in a patent  application to five acres  per 
lode  claim, this assumption was irrelevant to the holding, because the two mill sites  together did not exceed five 
acres.  

 [*81]  

2. Hecla Consolidated Mining Co., 12 Pub. Lands Dec. 75 (1891). The 1997 Opinion stated that Hecla "reaffirmed 
the five-acre   millsite  limit." 1997 Opinion, at 9. In that case, however, the applicant sought a patent  for a mill site  
that was neither dependent on a mining claim  nor used as an independent mill site.  The Secretary affirmed the 
Commissioner's decision cancelling the mill site  entry, concluding that the independent mill site  clause "makes no 
provision for acquiring land as mill sites  additional to or in connection with existing mill sites,  but on the contrary 
expressly limits the amount of land to be taken in connection with a mill to five acres. " 12 Pub. Lands Dec. at 77. 
The Secretary, to be sure, stated that the proprietor of a quartz mill or reduction works may locate  only one five-
acre  independent mill site  under the mill site  section's second clause, relating to independent mill sites.  The 
Secretary did not rely on this assumption in denying the mill site  application, however, and instead denied the 
application on grounds that a claimant  may not locate  mill sites  that are not dependent on any mining  claims 
or [*82]  that do not contain a quartz mill or reduction works. Id. 

3.  Mint Lode and Mill Site, 12 Pub. Lands Dec. 624 (1891). The 1997 Opinion argued that this decision "took a 
strict 'one-for-one' view of the relation between a dependent millsite  and the mining claim  with which it is 
associated." 1997 Opinion, at 10. Although the decision refers to five lode  claims and five mill sites,  the case 
involved the validity of a single mill site  that was associated with a single lode  claim. 22 Consequently, the mill site,  
in order to be patented,  had to be used or occupied  for mining  or milling  purposes related to the associated lode  
claim. The Acting Secretary invalidated the mill site  on grounds that there was no evidence that the "mill site  is 

21  We note that at the time of this decision and until 1885, the departmental regulations provided that "[n]o [patent]  application 
will be received or entry allowed which embraces more than one lode  location." 2 Pub. Lands Dec. at 725. In 1885, the 
Secretary overruled this regulation and recognized that patent  applications may embrace more than one location. Good Return 
Mining Co., 4 Pub. Lands Dec. 221, 224-25 (1885) (citing St. Louis Smelting & Refining Co. v. Kemp, 104 U.S. 636 (1881)). 
22  The decision is not clear regarding whether the five referenced lode  claims were contiguous  to each other or whether the 
claimant  had located them in separate areas. In order to apply for a patent  for a group of mining  claims, they must be 
contiguous.  Charles House, 33 1BLA 308, 309-10 (1978). If a mining claim  is not contiguous  to any others, a claimant  must 
file a separate patent  application for that claim. 
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used for mining  or milling  purposes in connection with the Mint lode. " Mint Lode & Mill Site, 12 Pub. Lands Dec. at 
625. He also opined that the statute "evidently intends to give to each operator of a lode  claim, a tract of land, not 
exceeding five acres  in extent, for the purpose of conducting mining  or milling  operations thereon, in connection 
with such lode. " Id. Since the latter [*83]  statement was unnecessary to the conclusion that the mill site  was not 
being used for mining  or milling  purposes, the statement was dictum. 

4.  Alaska Copper Co., 32 Pub. Lands Dec. 128 (1903). The 1997 Opinion argued that this decision "adopted a 
rule that generally allowed only one five-acre millsite  in connection with a group of lode  claims"--which, although 
not consistent with the 1997 Opinion's view that mill sites  are limited to one for each mining claim , at least would 
be contrary to the view that the mill site  provision contains no numerical  restriction. 1997 Opinion, at 10 
(emphasis [*84]  added). The Alaska Copper case, however, turned on whether a mill site  could be located on 
certain lands reserved by Congress for purposes unrelated to mining,  and did not turn on an interpretation of the 
mill site  provision. The patent  application in the case involved eighteen lode  claims and eighteen mill sites.  As the 
1997 Opinion noted, "[t]he evidence indicated that only one of the millsites  was even arguably being used for 
mining  purposes." Id. at 11. The Acting Secretary cited numerous objections regarding the validity of the mill sites  
at issue, including a dispute over interpretation of the mill site  provision; "[w]hilst no fixed rule can well be 
established, it seems plain that ordinarily one mill site  affords abundant facility for the promotion of mining  
operations upon a single body of lode  claims." 32 Pub. Lands Dec., at 130. The Acting Secretary ultimately 
concluded, however, in the judgment at the end of his decision, "All other considerations aside, the mill-site claims 
in question should not have been allowed to pass to entry in the positions in which they are located" because 
Congress had withdrawn the shoreline on which the claimant  [*85]  had located the mill sites. 32 Pub. Lands Dec. 
at 131. Congress had reserved a roadway for public use along all navigable waters in Alaska, excepting on mineral  
lands, id., and had reserved the lands on which the mill sites  were located. Since the claimant  could not properly 
locate  the mill sites  on the reserved lands, the Acting Secretary canceled the entry. Id. 23 The case did not involve 
the question whether more than one mill site  could be located for each claim. Moreover, the Acting Secretary's 
extraneous comments suggested only that one mill site  is "ordinarily" needed to develop a group of claims and that 
"no fixed rule can well be established," id. at 130, thereby appearing to suggest that the question ultimately turns on 
the facts of the case rather than a categorical rule limiting a group of claims to a single mill site.  

 [*86]  

5.  Hard Cash and Other Mill Site Claims, 34 Pub. Lands Dec. 325 (1905). The 1997 Opinion cited this case for the 
proposition, with which we agree, that when a patent  application includes more than one mill site,  the applicant 
must show that all of the acreage  is necessary. 1997 Opinion, at 11. In this case, the Secretary appeared to adopt 
the view that the mill site  provision does not categorically  provide that only one mill site  may be located for a 
group of claims. The Secretary considered an appeal from a decision by the Commissioner of the General Land 
Office canceling entry for four mill sites  that were related to four lode  claims, because the applicant had not posted 
a patent  application notice on each mill site.   Id. at 327. The Secretary affirmed the cancellation on different 
grounds, concluding that "the mill-site claims are not used or occupied  for mining  or milling  purposes in 
connection with the lode  claim as required by law . . . ." Id. at 328. Although the decision was based on the use-or-
occupancy requirement, the Secretary suggested a flexible interpretation of the mill site  [*87]  provision, stating that 
"if more than one mill-site is applied for in connection with a group of lode  claims, a sufficient and satisfactory 
reason therefor must be shown." Id. at 327. Thus, the Secretary suggested that--assuming that a "sufficient and 
satisfactory reason" exists--more than one mill site  may be located for an operation. 

23  The Department later refused to disallow mill site  locations within lands withdrawn under the Act of May 14, 1898. Alaska 
Mildred Gold Mining Co., 42 Pub. Lands Dec. 255, 258 (1913). In the Alaska Copper Co. decision and many other decisions 
discussed in this section, the decisions from which the appeal arises are decisions canceling the mining  claimant's  "entry" in 
the lands. "Entry" is a term used to refer to a step in "the statutory procedure required to obtain the fee simple title from the 
Government . . . ." Alaska Copper Co., 43 Pub. Lands Dec. 257, 259 (1914). Significantly, while canceling entry serves to reject 
the patent  application, it "does not declare that the mill site  claims or locations were invalid nor does it purport to affect the 
claimant  company's possessory rights or ownership in the premises." Id. 
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6.  Yankee Mill Site, 37 Pub. Lands Dec. 674 (1909). The 1997 Opinion cited this case as support for the 
conclusion that a "single mining claim  could support multiple millsite  locations only where the combined area of the 
millsites  was five acres  or less." 1997 Opinion, at 9. In particular, the 1997 Opinion quoted language from the 
decision stating that the Mining Law  limits mill sites  "by acreage  and not by dimensions." Id. In this case, the 
Commissioner of the General Land Office had canceled a mill site  entry because the mill site  was contiguous  to 
one of the four lode  claims in the patent  application. The Secretary reversed the Commissioner's decision, ruling 
that a mill site  located contiguous  to a lode  claim is not objectionable if the mill site  embraces only nonmineral  
land. Although [*88]  the Secretary stated that the law limits mill sites  by acreage,  the Secretary did not state that a 
claimant  is limited to one mill site  per mining claim.  According to the Secretary: 

It seems to the Department, upon further consideration, to be but a logical conclusion, that when by the act of 
1872, whereunder a definite superficial area was made available in the case of every lode   mining  location, a 
new provision for an additional area, "for mining  or milling  purposes," was made, with a limitation by acreage  
and not by dimensions, the prohibition in that connection against the contiguity of the so-called mill-site with 
"the vein  or lode"  was intended, in the light of the previously existing practice, to prevent the appropriation 
within any such area of a further segment of the actual vein  or lode  upon which the mining claim  itself was to 
be predicated. 

 

Yankee Mill Site, 37 Pub. Lands Dec. at 677. The statement that the mill site  provision limits mill sites  "by acreage  
and not by dimensions" refers to the lack of any dimensional requirements for mill sites.  In other words, the mill site  
provision does not require mill sites  to be, for example, square [*89]  in shape; rather, the provision limits mill sites  
by acreage,  allowing mill sites  to assume various shapes. Accordingly, the Secretary determined only that the 
contiguity requirement was intended to "prevent the appropriation within any such area of a further segment of the 
actual vein  or lode"  that may be mined, and did not address the question whether the mill site  provision limits mill 
sites  to one per claim. 

7.  United States v. Swanson, 14 EBLA 158 (1974). The 1997 Opinion quoted from this decision--which was 
rendered well after BLM adopted written guidance that the mill site  provision does not limit mill sites  to one per 
claim--as support for the view that the provision limits mill sites  to one per claim. 1997 Opinion, at 11. In fact, this 
decision holds only that the Mining Law  does not automatically allow claimants  to patent  all five acres  of a mill 
site  if the claimant  is using or occupying less than five acres.  According to the decision: 

The Secretary's interpretation of how the statute should be administered clearly indicates that a claimant  is 
entitled to receive only that amount of land needed for his mining  and milling  operations, and this amount can 
embrace a  [*90]  tract of less than five acres.  Furthermore, there is nothing within the statute which prevents 
the Government from granting less than five-acre  tracts when need for a lesser amount of surface area is 
indicated. The statute states that the location shall not "exceed five acres. " Webster's New World Dictionary, 
College Edition (1973) defines exceed as follows: "to go or be beyond (a limit, limiting regulation, measure, 
etc.) * * *." The reference to five acres  in the statute is clearly a ceiling measure, not an absolute, automatic 
grant. 

 

Id. at 173. The decision did not consider whether more than one mill site  may be located and patented  per claim, if 
needed. The decision demonstrates that the Department has historically relied on the use-or-occupancy 
requirement in administering the mill site  provision, rather than categorically  restricting mill sites  to one per claim. 

8.  Utah International, Inc., 36 IBLA 219 (1978). In this decision, the Department appears to have recognized that 
the mill site  provision does not impose a categorical limitation on the number of mill sites  per mining claim.  The 
applicant filed two patent  applications for 201 mill [*91] sites  associated with a uranium mine. 24 Id. at 220. The 

24  In addition to the two applications at issue, the relevant mineral  reports also examined 113 mill sites  included in two other 
patent  applications filed by Utah International, Inc. Utah International, Inc., 36 IBLA 219, 220 n.1 (1978). 
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BLM wholly rejected one application, and partly rejected the other one. Id. In rejecting the applications, the BLM 
reasoned that the Secretary has discretion to deny applications even if an applicant has met all patenting  
requirements. Id. at 223, 225. The patent  applicant appealed to the IBLA. The IBLA upheld both applications and 
overturned the BLM decision. Id. at 227. The IBLA did not consider whether the applicant was seeking more than 
one mill site  for each associated lode  claim. Instead, the IBLA considered only whether the applicant had met 
other requirements of the mill site  provision, i.e., whether the claimant  was using or occupying the mill sites  for 
mining  or milling  purposes and whether the land was nonmineral  in character. Id. at 225-26. After concluding that 
the applicant had met these requirements, the IBLA ordered the issuance of the patent. Id. at 226. 

 [*92]  

If the IBLA in Utah International had taken the view that an applicant may not locate  and patent  more than one mill 
site  per claim, the IBLA obviously would have considered, as a threshold matter, whether each of the mill sites  
included in the applications was associated with a separate mining claim.  The fact that the IBLA granted the 
applications without making this inquiry demonstrates that the IBLA did not consider the issue relevant, and it could 
have drawn this conclusion only if it believed that the mill site  provision does not limit the number of mill sites  to 
one per claim. Indeed, since the applicant had submitted applications for 201 mill sites,  the IBLA would have likely 
held invalid at least some of the mill sites  if it had believed that the mill site  provision imposed such numerical  
restrictions. The 1997 Opinion attached little weight to the decision because it did not specifically consider the 
number of associated mining  claims. 1997 Opinion, at 13 n.21. On the contrary, the fact that the decision did not 
specifically consider the issue is highly significant, because it demonstrates that the IBLA believed that the issue 
was not relevant since the mill site  provision [*93]  did not impose numerical  restrictions. 25  

 [*94]  

To summarize, the Department's administrative decisions have not definitively addressed or resolved the legal 
question whether the mill site  provision limits claimants  to one mill site  per claim. None of the existing 
administrative case law is based on a factual dispute that raised the issue. Indeed, no administrative decision of 
which we are aware has denied a plan of operations or a patent  application on grounds that the plan or application 
included more than one mill site  for each mining claim,  except for the denial of the Crown Jewel mine plan, which 
occurred after the 1997 Opinion and was later rescinded. See infra note 29. These administrative decisions do not 
establish any kind of cognizable administrative practice or interpretation sufficient to contravene the Department's 
clear policy--reflected in the BLM's written guidance and consistently followed by BLM state offices--that interprets 
the five-acre  mill site  provision as not limiting the number of mill sites  that may be located in association with a 
mining claim.  26  

25  The 1997 Opinion also relied on the concurring opinion of an administrative law judge in United States v. Collord, 128 IBLA 
266 (1994). 1997 Opinion, at 9. In that case, the IBLA heard an appeal from an Administrative Law Judge (ALJ) decision 
invalidating two lode  claims and two mill site  claims. Id. at 267. The ALJ invalidated the two mill site  claims because the 
claimant  failed to use or occupy them for mining  or milling  purposes. Id. at 292. The IBLA, although reversing the ALJ on one 
of the lode  claims, affirmed the ALJ's invalidation of the other lode  claim and the two mill sites.  Id. One of the administrative 
judges who concurred in the decision stated, as an alternative basis for his decision, that "at least one of the millsites  is also 
invalid as a matter of law, since the applicable statute . . . permits only a single appropriation of additional land, not to exceed 5 
acres,  per mining claim. " Id. at 314 (Burski, J., concurring) (citation omitted). This statement by the concurring judge did not 
represent the IBLA majority decision, was not based on any citation of authority, and in any event was dictum because the IBLA 
holding was that a claimant  must use or occupy a mill site  for mining  or milling  purposes in order to obtain a patent  for a mill 
site.  
26  The 1997 Opinion also refers to a handful of treatises, concluding that "there appears to have been little doubt among miners  
and mining  lawyers that the law allowed no more than five acres"  of mill site  land per mining claim.  1997 Opinion, at 12. Many 
of the treatises cited merely reflect the dicta found in the administrative case law that we have already discussed. For example, 
the 1997 Opinion quotes certain language from Lindley on Mines that is merely a restatement of dictum from the Hoggin 
decision. In his treatise, Curtis H. Lindley also restates the dicta from the Alaska Copper Co. and Hard Cash and Other Millsite  
Claims cases. 2 Lindley on Mines § 520, at 1173-75 (1914). Quoting dicta in legal treatises cannot imbue that dicta with added 
significance. Some mining  lawyers have expressed the view that the Mining Law  allows mining  claimants  to locate  more than 
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 [*95]  

D. Solicitor's Office Staff Opinions 

Prior to the 1997 Opinion, various offices within the Solicitor's Office of the Department of the Interior have on 
occasion briefly opined on the mill site  provision. Although some of the opinions support the view that the provision 
does not categorically  limit mill sites  to one for each claim, the language of some other opinions can be construed 
as taking a contrary view. None of the opinions contains an extensive, authoritative discussion of the issue 
supported by citations of authority. Therefore, none of the opinions can be construed as altering the Department's 
long-standing policy of interpreting the mill site  provision as imposing no categorical limitation, as this policy is 
reflected in the BLM's written guidance and followed by BLM state offices in administering the provision. We now 
examine each of these Solicitor's Office staff opinions more closely. 

In 1960, the Field Solicitor in Reno, Nevada, issued a memorandum  expressing the view that the mill site  provision 
does not limit the number of mill sites  that may be located for each mining claim.  The memorandum,  sent to the 
State Supervisor of the BLM's Arizona State Office, stated:  [*96]  

More than one mill site  may be embraced in a single application for patent.  There appears to be no 
requirement that the total acreage  of several mill sites,  embraced in a single application, may not exceed five 
acres.  A mill site  located under the first provision of [30 U.S.C. § 42] . . . must be used and occupied  by the 
proprietor of a vein  or lode  for mining  or milling  purposes. 

 

Memorandum  from Otto Aho, Field Solicitor, Reno, Nevada, to State Supervisor, Arizona State Office, BLM 2 (Aug. 
17, 1960). The Field Solicitor also stated that: 

The cited law speaks of location in the singular. It does not say "no location or a group of locations * * * shall 
exceed five acres. ". . . [I]t is my view that the total acreage  of several mill sites,  embraced in a single 
application, may exceed five acres.  However, each mill site  may not exceed five acres.  

 

Id. at 8. 

In 1974, the Field Solicitor in Phoenix, Arizona, also expressed the same view in a memorandum  to the Chief of the 
Branch of Minerals  in the BLM's Arizona State Office. The memorandum  listed the requirements for mill site  
locations and pointedly did not mention any limitation on the number [*97]  of mill sites  per mining claim. 
Memorandum  from the Field Solicitor in Phoenix, Arizona, to the Chief, Branch of Minerals,  Arizona State Office, 
BLM 1 (Mar. 27, 1974). 27  

one mill site  per mining claim.  As the 1997 Opinion acknowledged, the second edition of American Law of Mining  stated that 
"[i]n theory, an unlimited number of millsites  might be appropriated by a single mining  operator and held or patented  as long as 
each independently meets the requirements of the law." Id. at 13 (citing 1 Am. L. Mining  § 32.06[4] (2d 3d. Rev. 1987). In 
addition, another commentator stated that "[i]t is first to be noted that the statute does not limit the millsite  locator to only one 
millsite.  It merely says that no location may exceed five acres. " Gary L. Greer, "Millsites:  Nonmineral  Mining  Claims," 13 
Rocky Mtn. Min. L. Inst. 143, 169 (1967)). Another mining  lawyer has stated that "[s]ince the statute does not limit the millsite  
locator to a single claim, the obvious response is to locate  several millsites,  thereby acquiring enough land for all present and 
future needs." Richard W. Harris, The Law of Millsites:  History and Application, 9 Nat. Res. Law. 103, 121 (1976). More 
importantly, the viewpoints expressed by lawyers in privately-published treatises and articles, no matter what position they take, 
do not provide a persuasive basis for changing the Department's prevalent practice and interpretation of the mill site  provision. 
27  Three years earlier, the same Field Solicitor responded to a question from the BLM Arizona State Office regarding the 
propriety of patenting  mill sites  located in an area withdrawn for the San Carlos Irrigation Project. Interestingly, although the 
patent  application at issue contained 130 mill sites,  the Field Solicitor did not raise any concerns regarding the large number of 
mill sites.  Memorandum  from Field Solicitor, Phoenix, Arizona, to Chief, Branch of Minerals,  Arizona State Office, BLM (Feb. 
11, 1971). 
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On the other hand, we have discovered a 1962 memorandum  from the Regional Solicitor in Portland, Oregon, not 
mentioned in the 1997 Opinion, that contains language suggesting a contrary view. The memorandum,  sent to the 
Chief of the Division of Lands and Minerals  Management in the BLM Oregon State Office, stated: 

"[N]eed" is a governing [*98]  factor as to how many millsites  may be patented  to one corporation. Of course, it 
must be remembered that each millsite  application must be linked to a placer   patent  application so that the 
number of millsites  should not exceed the number of placer  claims. Also, it must be shown that each millsite  
is actually being occupied  or used for purposes specified by the statute. . . . It therefore appears that the 
number of millsites  which may be patented  by an owner of placer  claims must be determined by investigation 
of the facts as to how many millsites  are "needed" by the owner of the placer  claims "for mining,   milling,  
processing, beneficiation, or other operations in connection with such claims . . . and whether the millsites  are 
actually "used or occupied"  for such purposes by the owner of the claims. 

 

Memorandum  from John L. Bishop, Assistant Regional Solicitor, Office of the Regional Solicitor, Portland, Oregon, 
to the Chief, Division of Lands & Minerals  Management, Oregon State Office, BLM 5-6 (May 11, 1962). Although 
the memorandum  stated that "the number of millsites  should not exceed the number of placer  claims," it cited no 
authority in support of this conclusory remark. As [*99]  a result, the opinion lacks probative value regarding 
whether the mill site  provision categorically  limits the number of mill sites.  

Finally, the Associate Solicitor for the then-Division of Public Lands sent a memorandum  in 1963, also not 
mentioned in the 1997 Opinion, that expressed the view that more than one independent mill site  may be located. 
The memorandum  responded to an inquiry from the BLM Director regarding whether it is "permissible to issue [a] 
patent  for two or more contiguous  millsites  not associated with patented  mining  claims when the milling  
operation occupies two or more contiguous  millsites. " Memorandum  from the Associate Solicitor, Division of 
Public Lands, Office of the Solicitor, to Director, BLM 1 (July 1, 1963). The Associate Solicitor acknowledged that 
some view the mill site  provision as limiting claimants  to one five-acre  mill site  per lode  claim, but the Associate 
Solicitor did not endorse the view for independent mill sites,  stating: 

It is sometimes said that under the first sentence [of section 42 of Title 30 of the United States Code], even 
though multiple nonmineral  locations may be permitted, there can be no more [*100]  than one five-acre   
nonmineral  location for each lode  location. Such a restriction can have to applicability to the second sentence 
[of section 42, pertaining to independent mill sites]  since there can be not even one lode  location in 
connection with a mill site  sought thereunder. We hold that the second sentence, by incorporating by reference 
the requirements of the first sentence where not necessarily inconsistent with the explicit words or intent of the 
second sentence, permits the patenting  of two or more contiguous  five acre  locations where collectively they 
form a mill site.  

 

Id. at 3-4. In other words, the Associate Solicitor concluded that even if the mill site  provision disallows locating  
more than one five-acre  dependent mill site  per associated mining claim --a view that the Associate Solicitor did 
not necessarily endorse--the mill site  provision does not so limit the number of independent mill sites,  because 
independent mill sites  are not associated with any particular mining claim.  See supra note 2 (discussing distinction 
between dependent and independent mill sites) . 

IV. Congressional Response to 1997 Opinion 

Congress recognized that the 1997 Opinion represented [*101]  a significant departure from the Department of the 
Interior's established practice regarding the mill site  provision. In May 1999, Congress enacted a statute prohibiting 
the Department from relying on the 1997 Opinion to deny patent  applications and plans of operation submitted 
before the date of the law's enactment. Pub. L. No. 106-31, § 3006, 113 Stat. 57, 90-91 (1999). The Conference 
Report and several senators objected that the 1997 Opinion constituted an improper amendment of existing law, 
and was an attempt to change the Department's practice without going through the necessary rulemaking process. 
According to the Conference Report, the 1997 Opinion "is particularly troubling because both the Bureau of Land 
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Management and the Forest Service have been approving patents  with more than one five-acre millsite  per patent  
based on procedures outlined in their operations manuals." H.R. Conf. Rep. No. 106-143, at 90 (1999). 28 The 1999 
statute did not explicitly expire at the end of the 1999 fiscal year and apparently remains in effect. 

 [*102]  

In November 1999, Congress enacted legislation limiting the 1997 Opinion for fiscal years 2000 and 2001 by 
prohibiting the Department from expending appropriated funds to deny, based on the 1997 Opinion, any patent  
application that is grandfathered from the patenting  moratorium or any plan of operations that an operator had 
submitted before November 7, 1997, or that the Department had approved before November 29, 1999. Pub. L. No. 
106-113, § 337, 113 Stat. 1501, 1501A-199 (1999). This legislation stated that neither the May 1999 legislation nor 
the November 1999 legislation could "be construed as an explicit or tacit adoption, ratification, endorsement, 
approval, rejection or disapproval of the opinion dated November 7, 1997, by the Solicitor of the Department of the 
Interior concerning millsites. " Id. 

Since Congress has prohibited the Department from denying any plan of operations or patent  application submitted 
before the 1999 law was enacted based on the 1997 Opinion, the Department has not applied the 1997 Opinion to 
any patent  application or plan of operations. 29 This explains the absence of any legal challenge to the [*103]  1997 
Opinion, as well as the absence of any administrative decision carrying it out. 

The 1997 Opinion, if followed by the Department, would effectively subject mining  claimants  and operators to 
significant, new requirements respecting their mining  operations.  [*104]  Under existing case authority, when 
federal agencies adopt new substantive rules and policies that represent a significant departure from long-
established and consistent administrative practice, the agencies are required to comply with the Administrative 
Procedure Act (APA), 5 U.S.C. § 553, which requires notice and an opportunity for public comment. Shell Offshore 
Inc. v. Babbitt, 238 F.3d 622, 630 (5th Cir. 2001). If an agency fails to follow these APA requirements in 
promulgating a rule, the industry cannot be required to follow the rule. Id. In Alaska Professional Hunters Ass'n v. 
FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999), the United States Court of Appeals for the District of Columbia 
Circuit concluded that consistent policy guidance given out by staff in the Federal Aviation Administration's Alaska 
Region for almost thirty years constituted authoritative interpretation that could be changed only through notice and 
comment rulemaking. The court stated that "[w]hen an agency has given its regulation a definitive interpretation, 
and later significantly revises that interpretation,  [*105]  the agency has in effect amended its rule, something it may 
not accomplish without notice and comment." Id. at 1034. 

V. Conclusion 

Based on the foregoing analysis, we conclude the mill site  provision restricts the size of a mill site  to five acres,  
but does not categorically  preclude the location of more than one mill site  for each associated mining claim.  This 
conclusion is supported by several factors. First, the statutory language expressly limits the size of mill sites  but 
does not expressly limit the number of mill sites  per mining claim.  Additionally, other provisions of the Mining Law  
limit the size but not the number of mining  claims an individual claimant  may locate  and patent;  since these 

28  The Conference Report incorrectly describes the 1997 Opinion as limiting the number of mill sites  to one five-acre  mill site  
per patent . In fact, the 1997 Opinion would have limited the number of mill sites  to one five-acre  mill site  per associated 
mining claim . The mill site  section provides that nonmineral  land "may be embraced and included in an application for a patent  
for such vein  or lode. " 30 U.S.C. § 42. This has been interpreted to mean that mining  claimants  may seek to patent  mill sites  
concurrently or subsequently to associated mining  claims. United States v. Shiny Rock Mining Corp., 112 IBLA 326, 360 (1990). 
It does not mean that claimants  may include only one mill site  in any one patent  application. 
29  By letter dated March 25, 1999 (hereinafter "Crown Jewel decision letter"), the Department denied a proposed plan of 
operations for the Crown Jewel mine in Washington State based on the 1997 Opinion. Shortly thereafter, Congress enacted a 
law prohibiting the Department from applying the 1997 Opinion to the Crown Jewel project and instructing the Department to 
apply instead the mill site  provisions in BLM's Handbook for Mineral  Examiners. Congress also instructed the Department to 
approve the plan of operations and reinstate the Record of Decision as soon as practicable. Pub. L. No. 106-31, § 3006, 113 
Stat. 57, 90-91 (1999). The Department did so. The instant opinion supersedes the Crown Jewel decision letter. 
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statutory size limitations are constructed similarly and do not impose numerical  limitations on mining  claims, the 
statutory size limitation for mill sites  should not be construed as a numerical  limitation on mill sites.  If the result 
were otherwise, a claimant  would be unable to locate  and patent  more than one mill site  to serve a mining claim,  
even though the claimant  could show that more than one mill site  is necessary to develop and process the 
minerals  [*106]  from the claim. The Mining Law  has sufficient flexibility to allow for evolving mining  practices, 30 
and does not, at least in the mill site  provision, impose rigid limitations that would make modern mining  practices 
unworkable. The congressional purpose of the Mining Law  was to encourage development of the nation's mineral 
resources,  and a limitation of one mill site  per mining claim  would frustrate that congressional purpose by 
obstructing the development of mineral resources  in particular areas. If this congressional policy is to be changed, 
it must be changed by Congress. 

In fact, Congress has reaffirmed its historic policy of encouraging development of the nation's mineral resources.  In 
1970, Congress enacted  [*107]  the Mining  and Minerals  Policy Act, 30 U. S .C. § 21a, which provides: 

The Congress declares that it is the continuing policy of the Federal Government in the national interest to 
foster and encourage private enterprise in . . . the development of economically sound and stable domestic 
mining  . . . [and] the orderly and economic development of domestic mineral resources  . . . . 

 

See also National Materials and Minerals  Policy, Research and Development Act of 1980, 30 U.S.C. § 1602. 

Finally, an interpretation that the mill site  provision categorically  restricts the number of mill sites  is inconsistent 
with the Department's prevalent, long-standing interpretation of the provision. The BLM's state offices have 
consistently followed BLM's written guidance, which provides that the mill site  provision limits the size of individual 
mill sites  but does not limit the number of mill sites  that may be located for each mining claim.  On the other hand, 
the Department has traditionally used the use-or-occupancy requirement of the mill site  provision to limit the 
number of mill sites  that may be located for mining  claims, by providing that mill sites  may [*108]  be located only 
where miners  demonstrate that they reasonably need the lands for mining  or milling  purposes. There is no 
evidence that the Department has acted inconsistently with BLM's written guidance since it was adopted. The 
Department's prevalent interpretation, from at least the time that the BLM adopted its written guidance in 1954 until 
the 1997 Opinion was issued, has been that the mill site  provision places no numerical  limitations on the mill sites  
that may be located and patented  in association with a mining claim.  

For these reasons, we believe that the mill site  provision authorizes the Department of the Interior to regulate mill 
sites  by requiring claimants  to show that they are using or occupying the nonmineral  lands for mining  or milling  
purposes, but that the provision does not categorically  limit claimants  to one mill site  for each mining claim.  The 
Department's traditional practice of applying the mill site  provision without limiting mill sites  to one per mining claim  
is in conformity with the requirements of the Mining Law.  The Department should continue its traditional practice as 
described in this opinion and as reflected in the BLM's written guidance prior to [*109]  the 1997 Opinion. This 
opinion supersedes all previous Solicitor's Office opinions and any other departmental decisions that conflict with 
this opinion. 

Roderick E. Walston 

Deputy Solicitor 

Oct. 8, 2003 

Date 

30  See Karen Hawbecker & Peter J. Schaumberg, Patent  Pending: Department of the Interior Administration of the Mining  
Laws, 46 Rocky Mtn. Min. L. Inst. § 16.01 (2000) ("[T]he Secretary's authority over the public lands is broad enough to allow for 
wide variations in Mining Law  administration."). 
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Attachment  

APPENDIX (1996 SURVEY OF BLM STATE OFFICE PRACTICE) 

Alaska. The Alaska State Office indicated that in its practice, it looks "at the current use and occupancy of the 
millsite to insure it is mining related. If the millsite is not in use (vacant or use other than mining related) we don't 
consider it valid." Memorandum from Nolan Heath, Deputy State Director, Lands, Minerals, and Resources, Alaska 
State Office, BLM. to Director, BLM 2 (Mar. 20, 1996). The Alaska State Office stated that it had only one pending 
multiple-mill-site patent application. 

Arizona. The Arizona State Office stated that "patents and use authorization for multiple millsites have always been 
evaluated based on the appropriate use and need for millsites." Memorandum from Michael A. Ferguson, Deputy 
State Director, Resource Planning, Use and Protection, Arizona State Office, BLM, to Director, BLM 2 (Apr. 25, 
1996). This state office stated further that, in its practice, there "is no set ratio of millsites [*110]  to associated 
mining claims. The patent review and plan of operation approval are based on authorized uses and the number of 
millsites necessary to accommodate the mining and milling needs." Id. The Arizona State Office noted that it had 
nine pending multiple-mill-site patent applications. Id. at 1. 

California. The California State Office stated that it had at least fifteen multiple-mill-site patent applications 
pending. Memorandum from Leroy M. Mohorich, Acting Deputy State Director, Division of Energy and Minerals, 
California State Office, BLM, to Director, BLM 1-2 (Apr. 10, 1996). It stated: 

In the decision Utah International, Inc. (36 IBLA 219 (1978)), the IBLA recognized multiple mill sites in a patent 
application, most of which were approved. Some confusion may have been generated from earlier decisions 
where the Land Office stated that only one mill site was needed for a particular operation. The decisions were 
not based on any rule related to one mill site per mining claim, but that only one mill site was needed. 

 

Id. at 2. Moreover, the California State Office stated that "[i]t has been common practice in California to issue 
patents for multiple millsites." Id. at [*111]  3. It reported having issued 32 patents for 455 mill sites since 1966. Id. It 
also reported having approved two plans of operations for large open-pit, heap-leach operations wherein the mill-
sites-to-mining-claims ratio was 3 to 1 and 6 to 1. Id. 

Colorado. The Colorado State Office stated that it had one multiple-mill-site patent application pending. 
Memorandum from Richard Tate, Colorado State Office, BLM, to Director, BLM 1 (Apr. 12, 1996). With regard to 
reviewing patents and plans of operations for a mill-sites-to-mining-claims ratio, the state office stated that "we do 
not make such inquiries." Id. at 2. It reported having issued a multiple-mill-site patent in 1984. Id. at 1. 

Idaho. In Idaho, the state office reported having six pending multiple-mill-site patent applications and having issued 
a multiple-mill-site patent in 1985. Memorandum from J. David Brunner, Deputy State Director, Resource Services 
Division, Idaho State Office, BLM, to Director, BLM 1 (Apr. 22, 1996). It stated that "we do not review patent 
applications or plans of operation with respect to a strict ratio of millsites to associated claims." Id. at 2. It also 
reported having refused to patent mill  [*112]  sites included in two patent applications because they were not 
associated with any mining claims and did not meet the requirements for independent mill sites. Id. 

Montana. The Montana State Office similarly reported having patented two multiple-mill-site applications in 1980 
and 1987. Memorandum from Larry E. Hamilton, State Director, Montana State Office, BLM, to Director, BLM 4 
(Apr. 19, 1996). The state office explained that "discussions with several retired mineral examiners suggest that the 
practice [of patenting multiple mill sites] was common when they started their careers in the late 1950s." Id. at 2. It 
stated further that: 

[W]e have never looked at a specific ratio of millsites to associated mining claims. We do, however, verify that 
any lands being sought are, in fact, being used and occupied for mining and milling purposes, and that the land 
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configuration is reasonably compact such that the minimum of land required for the operation to effectively 
function is patented. 

 

Id. 

Nevada. In Nevada, the state office reported having 20 pending multiple-mill-site patent applications. Memorandum 
from Thomas V. Leshendok, Deputy State Director, Mineral Resources, Nevada [*113]  State Office, BLM, to 
Director, BLM Attach. 8-1 (Apr. 23, 1996). It stated: 

Patenting and use authorizations for multiple millsites is common in Nevada. Use authorizations started on 
January 1, 1981, the effective date of the 43 CFR 3809 regulations. It is not known when the patenting of 
multiple mill sites first occurred. Available records show that the practice was occurring by June 1, 1964. 

 

Id. at 1. The Nevada State Office stated further that in reviewing patent applications and plans of operations, "the 
ratio of mill sites to associated mining claims is not determined." Id. In mill site patenting review, the state office 
evaluates "the mineral character, need and current use of each mill site." Id. Although not mentioned by the Nevada 
State Office in its response to the 1996 survey, the Nevada State Office has apparently issued at least nine patents 
since 1979 that include more mill sites than mining claims. See Effect of Federal Mining Fees and Mining Policy 
Changes on State and Local Revenues and the Mining Industry: Hearing Before the House Comm. on Natural 
Resources, 106th Cong. 5-6 (2001) (statement of Richard W. Harris, Attorney at Law, Harris & Thompson, based 
on [*114]  his own research in the BLM Nevada State Office). The average mill-sites-to-mining-claims ratio in those 
patents was nearly seven mill sites to one mining claim. Id. 

New Mexico. The New Mexico State Office reported that it had a mill site patent application pending but that it did 
not contain multiple mill sites. Memorandum from Robert S. Armstrong, Deputy State Director, Resource Planning, 
Use and Protection, New Mexico State Office, BLM, to Solid Minerals Group, Washington Office, BLM 1 (Apr. 25, 
1996). The state office stated that the "last mill site patents were issued in the early 1970s" and "[t]hey were 
multiple millsites." Id. 

Oregon. The Oregon State Office reported two pending multiple-mill-site patent applications. Memorandum from 
Associate State Director, Oregon & Washington State Office, BLM, to Roger Haskins, Senior Specialist, Mining Law 
Adjudication, Solid Minerals Group, Washington Office, BLM 1 (Apr. 30, 1996). It stated that "[p]atenting of multiple 
millsites has been an accepted practice in this office, as far back as the mid to late sixties." Id. at 2. 

Utah. In Utah, the state office reported six pending multiple-mill-site patent applications. Memorandum [*115]  from 
Robert Lopez, Deputy State Director, Natural Resources, Utah State Office, BLM, to Director, BLM 1 (undated). It 
reported having patented only 40 mill sites since 1962 but does not make clear whether those patents included 
multiple mill sites. 

Wyoming. The Wyoming State Office stated that it had never issued a multiple-mill-site patent, having issued 
patents for only 13 mill sites since 1962, but "[i]f the applicant could show 'reasonable need' and the mill sites were 
necessary to the mining and milling operation, the mill sites would most likely have been patented if all other 
requirements were met." Memorandum from Dale Wadleigh, Wyoming State Office, BLM, to Roger Haskins, Senior 
Specialist, Mining Law Adjudication, Washington Office, BLM 1-2 (Mar. 21, 1996). 
 
 

 
End of Document 
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Opinion By: COLDIRON 

Opinion  

OPINION BY OFFICE OF THE SOLICITOR 

TO: SECRETARY 

FROM: SOLICITOR 

SUBJECT: THE BLM WILDERNESS  

REVIEW AND VALID EXISTING RIGHTS  

1.  INTRODUCTION 

On Sept. 5, 1978, the Solicitor issued opinion M-36910, 86 I.D. 89 (1979), interpreting sec. 603 of the Federal Land 
Policy and Management Act (FLPMA), 43 U.S.C. § 1782. In addition, two supplementary memoranda have been 
issued.  The first, the memorandum  of Aug.  [*910]  7, 1979 ("Palmer Oil/ Prairie Canyon"), reviewed the 
"grandfather clause"  of sec. 603.  The second,  [**2]  the memorandum  of Feb. 12, 1980 ("Further Guidance on 
FLPMA's section 603"), discussed the Bureau of Land Management's Interim Management Plan and valid existing 
rights  in the context of mining  claims located pursuant to the general mining  laws. 

This opinion addresses the relationship between valid existing rights  and the wilderness  review requirements of 
sec. 603. 1 It modifies Solicitor's Opinion No. M-36910 and incorporates the memorandum  of Feb. 12, 1980.  

II.  THE NONIMPAIRMENT  STANDARD AND ITS EXCEPTIONS AND LIMITATIONS 

Congress has delegated to the [**3]  Secretary general and comprehensive authority to manage  the public lands.  
As the Supreme Court has noted, the Secretary "has been granted plenary authority over the administration of 
public lands  * * * and * * * has been given broad authority to issue regulations  concerning them." Best v. Humboldt 
Placer Mining Co., 371 U.S. 334, 336 (1963). See also Cameron v. United States, 252 U.S. 450, 459-60 (1920);  
Boesche v. Udall, 373 U.S. 472, 477-78 (1963). See generally 30 U.S.C. §§ 22, 189; 43 U.S.C. §§ 2, 1712.  With 
the enactment of FLPMA, Congress has restricted the Secretary's discretion in managing  the public lands  by 
imposing two standards to guide management decisions.  The first is a general standard applicable to all 
management activities: "In managing  the public lands  the Secretary shall, by regulation  or otherwise, take any 
action necessary to prevent unnecessary and undue degradation  of the lands." 43 U.S.C. § 1732(b).  The second 
and more stringent limitation is part of the wilderness  review mandated by sec. 603 of FLPMA.  43 U.S.C. § 1782. 

Under sec. 603 of FLPMA, the Secretary is directed to review the public lands  and identify those areas that meet 
the wilderness  criteria [**4]  contained in sec. 2(c) of the Wilderness  Act, 16 U.S.C. § 1131(c).  Those areas that 
have wilderness  characteristics are then to be studied to determine their suitability  for inclusion in the National 
Wilderness   Preservation  System.  The Secretary is required to make recommendations on their suitability  or 

1  This opinion formalizes and is consistent with the position adopted by the Department on appeal from the decision ofRocky 
Mountain Oil & Gas Association v. Andrus, 500 F. Supp. 1338 (D. Wyo. 1980), appeal docketed, No. 81-1040 (10th Cir. Jan. 5, 
1981).  Although consistent with the result reached by the court in regard to allowing activities on oil  and gas leases  issued 
prior to Oct. 21, 1976 (pre-FLPMA leases) , this opinion does not adopt the court's rationale. 
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nonsuitability to the President by Oct. 21, 1991.  In turn, the President makes recommendations to the Congress 
which decides which areas will be designated wilderness.  

Sec. 603(c) establishes a specific management standard, known as the "nonimpairment  standard," applicable 
 [*911]  only during this wilderness  review: 

During the period of review of such [wilderness  study] areas and until Congress has determined otherwise, the 
Secretary shall continue to manage  such lands according to his authority under this Act and other applicable law in 
a manner so as not to impair  the suitability  of such areas for preservation  as wilderness,  subject, however, to the 
continuation of existing mining  and grazing uses and mineral leasing in the manner and degree in which the same 
was being conducted on the date of approval of this Act: PROVIDED, That, in managing  the public lands  the 
Secretary [**5]  shall by regulation  or otherwise take any action required to prevent unnecessary or undue 
degradation  of the lands and their resources or to afford environmental protection.  

43 U.S.C. § 1782(c) (italics added).  See generally Solicitor's Opinion M-36910, 86 I.D. 89, 109-11 (1979). 

There is, however, an exception to and a limitation on the nonimpairment  standard.  The exception is the section's 
grandfather clause  which authorizes the continuance of existing mining,  grazing, and mineral leasing uses, "in the 
manner and degree" in which they were occuring on Oct. 21, 1976, the date of enactment of FLPMA.  This 
grandfather clause  was analyzed in both the initial Solictor's Opinion and the supplemental memorandum  of Aug. 
7, 1979. 

The limitation on the nonimpairment  standard, and the subject of this opinion, is the savings clause of sec. 701(h) 
of FLPMA.  This section provides: 

All actions by the Secretary concerned under this Act shall be subject to valid existing rights.  

43 U.S.C. § 1701 note. 

The clause limits the applicability of the nonimpairment  standard by specifying that the standard cannot be applied 
in a manner that would prevent the exercise of any "valid existing  [**6]  rights. " 

III.  VALID EXISTING RIGHTS  

Although the legislative history is largely silent on the scope of this term, 2 it is not unique to FLPMA.  The term has 
an extensive history both in the Department and the courts.  

In defining "valid existing rights, " the Department distinguishes three terms: "vested rights, " "valid existing rights, " 
and "applications" or "proposals." 3 "Valid existing rights"  are distinguished from "applications" because such rights 
are independent of any secretarial  discretion.  They are property interests rather than mere expectancies.  
Compare Schraier v. Hickel, 419 F.2d 663, 666-67 (D.C. Cir. 1969) and George J. Propp, 56 I.D. 347, 351 (1938) 
with Udall v. Tallman, 380 U.S. 1, 20 (1965),United States ex rel. McLennan v.  Wilbur,  283 U.S. 414, 420 (1931), 
and Albert A. Howe, 26 I.B.L.A. 386, 387 (1976). "Valid existing rights"  are distinguished from "vested rights"  by 
degree: they become vested rights  when all of the statutory requirements required to pass equitable or legal title 

2  See generally H.R. Rep. No. 1724, 94th Cong., 2d Sess. 65 (1976), reprinted in Senate Comm. on Energy & Natural 
Resources, 95th Cong., 2d Sess., Legislative History of the Federal Land Policy and Management Act of 1976 at 871, 935 
(Comm. Print 1978) 

3  Each of these terms applies only to third parties.  They do not apply to interests of federal agencies, departments, or agents.  
See, e.g.,Townsite of Liberty, 40 I.B.L.A. 317, 319 (1979). 
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have been satisfied. 4 Compare Stockley v. United States, 260 U.S. 532, 544 (1923) with Wyoming v. United 
States, 255 U.S. 489, 501-02 (1921) and Wirth v. Branson, 98 U.S. 118, 121 (1878). Thus, "valid existing rights"  
are those rights short of vested rights  that are immune from denial or extinguishment by the exercise of secretarial  
discretion.  

 [**8]  

Valid existing rights  may arise in two situations.  First, a statute may prescribe a series of requirements which, if 
satisfied, create rights in the claimant  by the claimant's  actions under the statute without an intervening 
discretionary act.  The most obvious example is the 1872 Mining  Law: a claimant  who has made a discovery and 
properly located a claim has a valid existing right  by his actions under the statute; the Secretary has no discretion 
in processing any subsequent patent application.  Second, a valid existing right  may be created as a result of the 
exercise of secretarial  discretion.  For example, although the Secretary is not required to approve an application for 
a right-of-way,  if an application is approved the applicant has a valid existing right  to the extent of the rights 
granted.  Similarly, the Secretary has discretion to approve, deny, or suspend an application for an oil  and gas 
lease.  Once the lease  is issued however, the applicant has valid existing rights  in the lease.  

Valid existing rights  are not, however, absolute.  The nature and extent of the rights are defined either by the 
statute creating the rights or by the manner in which the Secretary chose [**9]  to exercise his discretion. 5 See, 
e.g., Best v. Humboldt Placer Mining Co., 371 U.S. 334 (1963);Continental Oil Co. v. United States, 184 F. 2d 802, 
807 (9th Cir. 1950). Thus, it is not possible to identify in the abstract every interest that is a valid existing right;  the 
question turns upon the interpretation of the applicable statute and the nature of the rights conveyed  by approval of 
an application.  Because of the importance of the individual approval and its stipulations, a review of each approval 
 [*913]  document will be required to determine the precise scope of an applicant's valid existing rights  where such 
rights are created by an act of Secretarial  discretion.  

 [**10]  

IV.  REGULATION  OF VALID EXISTING RIGHTS  UNDER SEC. 603 OF FLPMA 

The determination that a particular interest is a "valid existing right"  is a limitation on the congressionally mandated 
management standard applicable to activities occurring within wilderness  study areas.  Although the 
nonimpairment  standard remains the norm, this standard cannot be enforced if to do so would preclude recognition 
of the right or, in the case of an issued lease,  would preclude development under the right.  In general, restrictions 
on the right designed to protect wilderness  values may not be so onerous that they unreasonably   interfere  with 
enjoyment  of the benefit of the right.  In other words, regulations  may not be "so prohibitively restrictive as to 
render the land incapable of full economic development." Utah v. Andrus, 486 F. Supp. 995, 1010 (D. Utah 1979). 

The resolution of specific cases under these general guidelines is dependent upon an analysis of two variables.  
The first is the scope of developmental rights actually conveyed  by the person's actions under the statute or by the 
Department's issuance  of the lease  or other document.  The second variable is the site-specific conditions 
confronting [**11]  the right holder.  In general, however, the nonimpairment  standard governs activities unless this 
would unreasonably   interfere  with enjoyment  of the valid existing rights.  When the nonimpairment  standard 

4  "Vested rights" has a narrower meaning within public land law terminology than in other areas of the law.  In public land law, 
"vested rights"  typically applies to legal or equitable rights to a fee title.  See e.g., Wyoming v. United States, supra at 501-02. 
Oil  and gas leases,  which do not convey fee title, have not been couched in terms of the traditional "vested right" usage. 
5  For example, there are interests less than leaseholds that are"valid existing rights. " These include noncompetitive (preference 
right) coal lease  applications that were preserved by the "valid existing rights"  clause of sec. 4 of the Federal Coal Leasing Act 
Amendments of 1976, 90 Stat. 1085, amending 30 U.S.C. § 201(b) (1970).  The Secretary does not have the discretion to reject 
these applications if the applicant can meet the statutory test for lease  issuance.  Nevertheless, the right to a lease  does not 
accrue until that determination has been made.  NRDC v. Berklund, 609 F.2d 553 (D.C. Cir. 1979); Utah International, Inc. v. 
Andrus, 488 F. Supp. 962, 969 (D. Utah 1979). The right preserved is to an adjudication and, if that adjudication is favorable, to 
a lease.  
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would unreasonably  interefere with the use of the rights conveyed,  the holder of the rights may exercise the rights 
although it impairs  the area's suitability  for preservation  as wilderness.  For example, under such circumstances a 
claimant  with a valid mining  claim under the Mining  Law of 1872 may develop the claim even if this impairs  the 
area's suitability  for wilderness   preservation.  Similarly, the holder of an oil  and gas lease  or a right-of-way   
authorization  issued prior to the enactment of FLPMA may develop the leasehold or right-of-way  to the extent 
authorized by the issuance  or approval document. 

It is important to note the distinction between pre- and post-FLPMA leases  and authorizations.  With the enactment 
of FLPMA on Oct. 21, 1976, the Secretary was required to manage  the public lands  under wilderness  review "so 
as not to impair  the suitability  of such areas for preservation  as wilderness. " 43 U.S.C. § 1782(c).  Thus 
applicants who received a lease  or other use authorization  [**12]  after Oct. 21, 1976, for lands within an area 
under wilderness  review did not receive an unlimited right to develop  since after that date the Secretary had 
authority  [*914]  only to issue those leases,  permits, and licenses that would not impair  an area's suitability  for 
preservation  as wilderness.  See generally Utah v. Andrus, 486 F. Supp. 995, 1006 (D. Utah 1979). 

The right to develop  even if it impairs  an area's suitability  does not, however, mean that the right is unlimited.  The 
Secretary remains under a statutory mandate to manage  these areas and their resources: "in managing  the public 
lands  the Secretary shall by regulation  or otherwise take any action required to prevent unnecessary or undue 
degradation  of the lands and their resources or to afford environmental protection. " 43 U.S.C. § 1782(c). 6 By 
implication, this standard allows the Secretary to authorize uses or activities necessary to the purposes of the valid 
existing rights  subject to reasonable mitigating measures to protect environmental values.  The requirement that 
the Secretary regulate uses and activities to prevent unnecessary and undue degradation  and to afford 
environmental protection  is consistent  [**13]  with the power of the Federal Government to regulate property 
interests.  Since the regulation  extends at a minimum only to prohibiting activities that are not necessary or that are 
excessive or unwarranted, the taking issue is not implicated. 7  

 [**14]  

V.  CONCLUSION 

Valid existing rights  may be created by operation of a statute or an act of secretarial  discretion.  A valid mining  
claim, an oil  and gas lease,  and a right-of-way   authorization  are examples of valid existing rights.  If such rights 
were created prior to the enactment of FLPMA, they limit the congressionally imposed nonimpairment  standard.  
Although the nonimpairment  standard remains the norm, valid existing rights  that include the right to develop  may 
not be regulated  to the point where the regulation   unreasonably   interferes  with enjoyment  of the benefit of the 
right.  Resolution of specific cases will depend upon the nature of the rights conveyed  and the physical situation 
within the area.  When it is determined that the rights conveyed  can be enjoyed only through activities that will 
permanently impair  an area's suitability  for preservation  as wilderness,  the activities are to be regulated  to 
prevent unnecessary and undue degradation  or to afford environmental protection.  Nevertheless, even if such 
activities impair    [*915]  the area's suitability,  they must be allowed to proceed. 

WILLIAM H. COLDIRON Solicitor 

6  See also43 U.S.C. § 1732(b). 

7  These management requirements are compatible with the concept of valid existing rights.  First, such rights may 
constitutionally be regulated  and their value diminished for a proper governmental purpose.  See, e.g., Andrus v. Allard, 100 
S.Ct. 318 (1979); Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978); Goldblatt v. Hempstead, 369 U.S. 590 
(1962). Since the management standard prohibits only "unnecessary and undue degradation, " it does not raise constitutional 
issues.  Second, the rights granted by the United States are often explicitly limited by the government's authority to regulate.  For 
example, the 1872 Mining  Law provides that "all valuable mineral deposits in lands belonging to the United States * * * shall 
remain free and open to exploration and purchase * * * under regulations  prescribed by law." 30 U.S.C. § 22. See generally 30 
U.S.C. § 189; Boesche v. Udall, 373 U.S. 472, 477-78 (1963); United States v. Richardson, 599 F.2d 290 (9th Cir. 1979), cert. 
denied, 444 U.S. 1014 (1980). 
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Department of the Interior 

October 20, 1959 

M-36584 

Opinion By: FRITZ 

Opinion  

TO THE DIRECTOR, BUREAU OF LAND MANAGEMENT. 

You have asked whether a mining   claimant,  who builds a road to his mining  claim across public land,  may be 
charged a fee for the use of such road, where no exclusive right-of-way  is applied for or granted by the United 
States. 

In the particular case to which you call my attention it is alleged that mining  locations were made on public land  
more than 50 years ago and the claimant,  to provide access  to his claims and a way for hauling ore from the 
claims, constructed  a road over public lands.  Your inquiry will be discussed in the light of these allegations.  Your 
 [*362]  inquiry results because the regulations  in 43 CFR, 1954 Rev., 115.154-179 may be susceptible of the 
construction that such a charge must be made.  These regulations  relate only to rights-of-way  for train roads 
granted under the act of January 21, 1895 (28 Stat.  [**3]  635; 43 U.S.C., 1952 ed., sec. 956), and the act of 
August 28, 1937 (50 Stat. 874; 43 U.S.C., 1952 ed., sec. 1181a), and apply, primarily at least, to purchasers of 
timber  on the Oregon and California Railroad Grant lands.  Unless there is reason for saying that the act of August 
28, 1937, contains provisions under which a charge may be made for using a road even though it is not a right-of-
way  granted under the 1895 act the principle or right to charge for the use of any road on public lands  by any user  
as it is said the regulations  applicable to the Oregon and California lands may indicate to be, would apply equally to 
the public lands  generally.  Since it has traditionally been customary for mining   locators,  homestead and other 
public land  entrymen to build and/or use such roads across public lands  other than granted rights-of-way  as were 
necessary to provide ingress  and egress  to and from their entries or claims without charge, the question whether a 
fee may be charged for such use is not only of broad, general interest but to make such a charge now would 
change a long practice. 

I do not believe that a charge may be made in such cases.  The general authority of the Secretary  [**4]  and the 
Director, Bureau of Land Management, over the public lands   (5 U.S.C., 1952 ed., sec. 485; 43 U.S.C., 1952 ed., 
sec. 7 [see note fol.]) might be construed to permit it, were it not for the fact that legislation providing for the making 
of entries and locations necessarily presupposes a right of passage  as an incident to the other rights granted,  and 
the general rule that free passage  over the public lands  has always been recognized.  Until recent years free use  
of the public range was the custom.  See Buford v. Houtz, 133 U.S. 320 (1890) and McKelvey v. United States, 260 
U.S. 353 (1922). Prior to the enactment of the mining  laws, minerals  in such lands were freely  exploited by the 
public without hindrance.  (1 Lindley, Mines, secs. 46 and 56, 3d ed. 1914, and cases cited.) The Taylor Grazing 
Act   (43 U.S.C., 1952 ed., sec. 315) took away the free grazing  privilege previously sanctioned by custom  just as 
the mining  laws of 1867 and 1872 took away the implied license to mine.  But in both of these cases the changes 
were made by legislation, not by executive action.  The Taylor Grazing Act  and subsequent legislation have 
established a policy of management of the public lands  similar,  [**5]  although, with minor exceptions, not as 
comprehensive or as rigid as that provided by law for certain reservations.  Perhaps the control provided by law for 
national forest  reserves more nearly approaches that provided for the Oregon and California Railroad Grant lands, 
and to a lesser degree the public domain   grazing  districts.  As to such  [*363]   national forest  lands, Congress in 
the act of June 4, 1897 (30 Stat. 36; 16 U.S.C., 1952 ed., sec. 478), expressly reserved the right of ingress  and 
egress  to settlers, and to others for "all proper and lawful purposes, including that of prospecting, locating, and 
developing the mineral  resources thereof," subject to compliance with the rules and regulations  covering such 
national forests.  The Department of Agriculture in its regulations,  36 CFR, 1949 ed., 251.5(c) (Supp.) does not 
even require the constructor of a road in such cases (said to have a "statutory right"  of access), to obtain a permit, 
but, with minor exceptions, does require that permission be obtained by others.  Thus the practice of that 
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Department is directly contrary to the proposal discussed here.  With respect to public lands  in grazing  districts the 
law reserves  [**6]  the right of ingress  and egress  and provides that nothing in it "shall restrict" mining  activities, in 
substantially the same language as is used in the 1897 act, supra.  The only applicable regulations  of the National 
Park Service relate to Death Valley National Monument, 36 CFR, 1949 ed., 20.26(a)(4) (Supp.) and Mt. McKinley 
National Park, 36 CFR, 1949 ed., 20.44 (Supp.).  Those regulations  require only that a miner  obtain a permit and 
as to Death Valley Monument, keep his road in good repair while using it.  No fee is charged.  Although not so 
stated as in the national forest   regulations,  the basis for the free use  appears to be the "statutory right"  of 
access. 

In general Congress has recognized the right of "free passage  or transit over or through public lands;  * * *" and 
has enacted penal legislation to prevent its obstruction.  Section 3, act of February 25, 1885 (23 Stat. 322; 43 
U.S.C., 1952 ed., sec. 1062).  It has also provided relief to the owners of mining  claims where access was denied 
for any reason.  Act of June 21, 1949 (63 Stat. 214; 30 U.S.C., 1952 ed., sec. 28b). 

The genesis and history of the mining  laws make it clear that Congress intended to give the miner  free [**7]  
access to minerals  in the public lands  and to leave him free to mine and remove them without charge.  Congress 
in the 1860's failed to go along with an executive recommendation for disposing of the minerals  by lease in order to 
raise revenue.  It has consistently since then left the miner  free and untrammeled so far as his mineral  rights are 
concerned.  In recent years it has subsidized the miners  of certain strategic and critical minerals.  Further, 
Congress, in effect, confirmed the miner's  rights previously exercised under sufferance as much as it granted 
mining  rights.  It declared the minerals  to be "free," 30 U.S.C., 1952 ed., sec. 22, and by section 38 of that title it is 
declared, in effect, that a location need not be recorded in order to acquire the right to mine so far as the United 
States is concerned, adverse possession being sufficient.  It has always  [*364]  been recognized that the policy of 
Congress is to encourage the development of minerals  and every facility is afforded for that purpose.  United 
States v. Iron Silver Mining Co., 128 U.S. 673 (1888) and Steel v. Smelting Company, 106 U.S. 447 (1882). 

Congress knew, when it enacted the mining  laws, that miners  [**8]  necessarily would have to use public lands  
outside of the boundaries of their claims for the running of tunnels and for roads.  In effect, it provided only for a 
procedure where possession could be maintained and patent  to the land could be obtained.  Otherwise the clear 
intent was that the miner  should have the right to appropriate the minerals  and convey them to market.  Lindley in 
his 3d edition on Mines, volume 2, sections 629 and 631, points out that roadways are necessary as an adjunct to 
working a claim and as a means toward removing the minerals.  

The Department has recognized that roads were necessary and complementary to mining  activities.  It early 
adopted the policy of recognizing work done in the construction of roads to carry ore from mining  claims as 
legitimate development work accreditable to the claims as assessment and patent  work.  Emily Lode, 6 L.D. 220 
(1887). In Douglas and Other Lodes, 34 L.D. 556 (1906), it held that such roadways were not applicable.  But in 
Tacoma and Roche Harbor Lime Co., 43 L.D. 128 (1914), after discussing a number of pertinent court and 
departmental decisions, the Department adopted the rule as stated in Lindley on Mines and allowed [**9]  credit 
toward patent   expenditures  to a trail subject only to proof of the applicability of the trail work to specific locations.  
The principle was applied to an aerial tramway in United States v. El Portal Mining Co., 55 I.D. 348 (1935), citing 
the Tacoma case, supra.  These cases obviously recognize the right of a mining   claimant  to construct roads 
across public lands  for necessary use in mining  operations even to the point of crediting expenditures  made in 
that connection toward meeting the requirements of the statute.  And, as already indicated, it has preserved that 
right in express terms in at least two general laws providing for Federal use of public lands.  

We may reasonably apply here a principle that the courts have frequently applied in cases measuring the powers of 
the United States to legislate in relation to matters within the exclusive jurisdiction of a State, and the reverse.  
Executive action along the line proposed could be used to completely destroy the rights granted  by Congress 
under the mining  laws.  It is true that where a tramway right-of-way  is granted under the 1895 act, supra, the 
Department, for more than 20 years, has charged an annual rental.  But that [**10]  charge is made under the 
discretionary power granted by Congress to the Secretary under the act.  Such rights when granted in the  [*365]  
past have vested an exclusive right of user  in the mining   claimant.  A road constructed  by a mining   claimant  for 
purposes connected with his claim, without the benefit of such a grant is not exclusive and there is no specific law 
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giving the Secretary discretionary authority to grant that right-of-way  "under general regulations"  as under the 
1895 act. 

It appears that the presumed authority to charge a fee is based on 43 CFR, 1954 Rev., 115.171(b) (Supp.) 
providing for the payment by a permittee for the use of a road "constructed  or acquired" by the United States.  
There is also authority to charge for tramroad rights-of-way,  granted pursuant to 43 CFR, 1954 Rev., 244.52, in 
section 244.21 (Supp.).  But both sections 115.171(b) and 244.21 pertain to granted rights-of-way.  They do not 
apply to roads constructed  by an entryman or locator  solely to provide access  to his entry or claim.  The road was 
not built  by the United States nor can it be deemed to have been acquired by it in the sense contemplated by 
section 115.171(b).  Even if the word "acquired"  [**11]  as there used is given its broadest possible meaning it is not 
believed that it would encompass an access road of the kind discussed here.  It is true that the title to the land is in 
the United States but the road is in the nature of a "private road" across another's land which is primarily used by 
one or more persons but which may be used by anyone.  The United States can no doubt use such a road or permit 
its permittees or licensees to do so at least to the extent that it does not unduly interfere with its use for the 
legitimate purpose for which it was built.  If it is abandoned for that purpose it falls in the public domain  if used as a 
public road, otherwise it is the sole property of the United States. 

In practice the Bureau of Land Management has granted tram road rights-of-way  on the public domain  elsewhere 
than on the Oregon and California Grant lands only where miners  or others have desired an exclusive right of user.  
On the Oregon and California Grant lands, and interspersed public lands,  the need for the use of such granted 
rights-of-way  by a class of persons no doubt is such as to require all users  to participate in their maintenance and 
this may well be justified,  [**12]  if not under the 1895 act certainly under the 1937 act, but this may be done without 
extending the fee principle to roads constructed  under clearly implied statutory authority as ways of necessity, 
unless such extension is required or authorized by law. 

With respect to timber  roads on the Oregon and California Railroad Grant lands, it is noted that the regulation  
governing the grant of rights-of-way  under the 1895 act also cites the 1937 Timber  Management Act, supra, as 
statutory authority.  The latter act gives the Secretary  [*366]  broad authority in the management and sale of timber  
whereas the later act of April 8, 1948 (62 Stat. 162), extends the mining  laws to the area with only two 
qualifications: (1) that the ownership and management of the timber  is reserved to the United States and (2) that 
mining   claimants  must record their locations and assessment work affidavits in the land office.  Beyond this the 
law vests no discretionary authority over such claims in the Secretary.  This is a further reason for believing that 
Congress intended that, except as provided in the law, miners'  rights on such land would be the same as on other 
public domain  land.  It is true that neither [**13]  the 1937 act nor the 1948 act contains language respecting the 
right of passage  similar to that in the National Forest  and Taylor Grazing  Acts. But this is far from conclusive of a 
different intent.  In the light of the history of the 1948 act it seems likely that Congress did not then feel that it had 
intended in 1937 to affect mining  rights in those lands at all.  They had been consistently protected everywhere 
else.  The 1948 act clearly intended to restore the status quo and to give to miners  everything they enjoyed on 
public lands  except as otherwise expressly provided. 

I cannot agree with the State supervisor in his belief that the act of August 31, 1951 (65 Stat. 290; 5 U.S.C., 1952 
ed., sec. 140), applies here.  That act requires Federal agencies to charge for -- 

any work, service, publication, report, document, benefit, privilege, authority, use, franchise, license, permit, 
certificate, registration, or similar thing of value or utility performed, furnished, provided, granted, prepared, or 
issued by any Federal agency * * *.  (Italics added.) 

The grant of the minerals  with all incidents thereunto pertaining is direct from Congress to the miner.  The act 
contains no [**14]  language that could be construed to authorize a Federal agency to make a charge in such case.  
The act does not require that the Department examine all grants made by Congress and amend them so as to 
impose charges for rights freely  granted, whether expressly as the right to locate and mine, or by reasonable, if not 
necessary, implication, as the right of passage.  
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The Bureau of Land Management has made no grant nor performed any service.  The miner   built  the road by 
implied authority from Congress.  He is liable in damages if he unnecessarily causes loss or injury to the property of 
the United States and, as previously stated, his right to use the road, even though he built  it, is not exclusive but his 
right to use it for mining  purposes is as evident as his right to mine. 

Although no charge may be made on a road as constructed  and used as a necessary incident to the maintenance 
of a mining  location and its development, a miner  who wishes to use a road built  or acquired by the United States 
must comply with the applicable regulations.  And, if he applies for and obtains a right-of-way  under the 1895 act 
he must  [*367]  pay whatever fee is required by the regulations.  And, of  [**15]  course, any person who uses public 
land  within the Oregon and California Grant lands area must comply with all applicable and reasonable regulations  
issued under the act of August 28, 1937, supra, as amended, for the management of the area, but that act does not 
supersede the mining  laws. 

EDMUND T. FRITZ, 

Acting Solicitor. 
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