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CORPORATE DISCLOSURE STATEMENT 
 

 Appellant Hoopa Valley Tribe is a federally recognized Indian Tribe.  

Accordingly, a corporate disclosure statement is not required by Federal Rule of 

Appellate Procedure 26.1. 
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1 

I. STATEMENT OF JURISDICTION 

Plaintiffs alleged jurisdiction in the District Court pursuant to 28 U.S.C. 

§§ 1331 and 1346(a)(2).   Joint Excerpts of Record (ER) 143.1  The District Court 

entered final judgment on October 24, 2014.  ER 84.  Pursuant to FRAP 3 and 

4(a)(1)(B), the Hoopa Valley Tribe timely filed Notice of Appeal to this Court on 

December 19, 2014.  ER 182.  This Court has jurisdiction under 28 U.S.C. § 1291. 

II. STATEMENT OF THE ISSUES 

Whether the Secretary of the Interior (“Secretary”) has statutory authority 

under the first proviso of Section 2 of the 1955 Trinity River Division Central 

Valley Project Act, Pub. L. No. 84-386, 69 Stat. 719 (“1955 Act”) to release water 

from the Trinity River Division for the purpose of preserving fish from harm and 

possible death during their upstream migration through the lower-Klamath River? 

III. ADDENDUM STATEMENT 

The attached addendum includes pertinent statutes and legislative history. 

IV. STATEMENT OF THE CASE 

The Hoopa Valley Tribe (“Tribe”), a federally-recognized Indian tribe, is 

located on the Hoopa Valley Reservation, which was established for the Tribe by 

the United States in 1864.   Parravano v. Babbitt, 70 F.3d 539, 542 (9th Cir. 1995), 

                                                 
1 Sally Jewell et al., Hoopa Valley Tribe, and Yurok Tribe prepared a Joint 

Excerpts of Record for their three related appeals, which is filed in Case No. 14-
17506.   
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cert. denied, 518 U.S. 1016 (1996).  The lower twelve miles of the Trinity River, 

and a stretch of the Klamath River near the Trinity confluence, flow through the 

Tribe’s Reservation.  ER 647.  Anadromous fish returning to the Trinity River 

from the Pacific Ocean must swim through 44 miles of the lower-Klamath River.  

The principal purpose of the Tribe’s Reservation was to set aside sufficient 

resources of these rivers for the Indians to be self-sufficient and achieve a 

moderate living based on fish.  Memorandum from John D. Leshy (M-36979), 

Solicitor of the Department of the Interior to the Secretary of the Interior (Oct. 4, 

1993), (ER 100, 109-110, 113, 122) (1993 Opinion), cited with approval, 

Parravano, 70 F.3d at 542.   

In 2002, thousands of fall-run Chinook salmon died in the lower-Klamath 

River when a combination of a large returning fish run, unusually low flow 

conditions, and poor water quality led to a severe disease outbreak that spread 

quickly amongst the crowded fish.  ER 192, 205.  At least 33,000 adult salmonids 

were killed. ER 515-516. Actual fish losses may have been double that number. 

ER 499.  The 2002 fish-kill effectively halted tribal harvest of fish that year and 

adversely affected subsequent years’ harvests.  ER 482, 499.   

Since 2002, the Secretary has proactively released water from Trinity 

Reservoir in the late-summer of six separate years (2003-2004, 2012-2015) when 

fishery managers and scientists concluded that fish returns and low flow conditions 

  Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 10 of 165



3 
 

were expected to duplicate conditions present in 2002.  ER 178-179.  In each of 

those years, salmon migrated upstream through the lower-Klamath River to 

spawning grounds in the Trinity and Klamath rivers without significant disease or 

adult mortalities.  Id.; ER 192.   

This appeal addresses the Secretary’s authority to make those preventative 

releases pursuant to the first proviso of Section 2 of the 1955 Act.  The Tribe’s 

position is that the actions taken by the Secretary to preserve fish (including 

anadromous fish of both Trinity and Klamath River origin) are authorized by the 

first proviso of Section 2 of the 1955 Act and are further supported by the 

Secretary’s fiduciary obligation to protect tribal trust resources. 

A. Statement of Facts 
 

1. The Trinity River Is Tributary to the Klamath River. 
 

The Trinity River, in northwest California, is the largest tributary to the 

Klamath River.  ER 646.  A map of the Trinity and Klamath Rivers is at ER 647.  

The confluence of the Trinity and Klamath Rivers is at Weitchpec, just north of the 

Hoopa Reservation and within the boundary of the adjoining Yurok Reservation.  

ER 647.  The stretch of Klamath River located below the confluence is commonly 

known as the “lower-Klamath.”  The lower-Klamath flows from the confluence 
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through the Yurok Reservation for 44 miles to the Pacific Ocean.2  Westlands 

Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 860-61 (9th Cir. 2004). 

2. Upon Returning From the Ocean, Salmon Migrate Through the 
Lower-Klamath River to Trinity River Spawning Grounds. 

 
The Klamath and Trinity Rivers provide spawning and rearing habitat to 

substantial runs of anadromous fish, including Chinook and Coho salmon, and 

steelhead trout. Westlands, 376 F.3d at 860-62; ER 654-663.  Each species requires 

varied water conditions, including depth, velocity, and temperature, at different 

stages throughout their lives.  ER 656-659.  “By their very nature, anadromous fish 

live transient lives.”  Parravano, 70 F.3d at 542.  Depending on the species, a 

juvenile fish will remain in the freshwater river for a few months to a few years, 

before migrating downriver to the ocean.  ER 657-658.  After one to six years in 

the ocean, depending on the species, the fish will return to the mouth of the 

Klamath River and begin migrating back upriver to their natal spawning grounds in 

the Trinity River or mainstem Klamath River.  ER 659-660.   

The timing of the upriver migration varies depending on the species.  ER 

660-661.  Relevant here, fall-run Chinook salmon begin their upriver migration to 

                                                 
2 From 1891 through 1988, the strip of land through which the lower-

Klamath flows from the confluence to the ocean was part of the Hoopa Valley 
Indian Reservation, which was shared by Hoopa and Yurok people.  Mattz, 412 
U.S. at 493-94.  In 1988, Congress partitioned the “Joint Reservation” into separate 
reservations for the Hoopa and Yurok Tribes.  Hoopa Valley Tribe v. United 
States, 597 F.3d 1278, 1281 (Fed. Cir. 2010). 
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Trinity or Klamath River spawning grounds in August of each year.  ER 660.  

Some of these salmonids will continue migrating through the lower-Klamath and 

up the Trinity River until they reach Lewiston Dam.  Id.  Coho salmon, which are 

listed as threatened under the Endangered Species Act3 begin their upriver 

migration to their Trinity or Klamath River spawning grounds in September.  Id.  

Certain runs of steelhead also return to the Klamath and Trinity Rivers in late 

summer and early Fall.  ER 661.  The total quantity of fish returning to the 

Klamath and Trinity Rivers (known as “escapement”) varies each year, as does the 

relative numbers of fish that return to spawn in the Trinity River versus the 

mainstem-Klamath.  “The preservation of the species depends on an adequate level 

of escapement, i.e., sufficient numbers of fish avoiding capture and returning up-

river from the ocean to spawn.”  United States v. Eberhardt, 789 F.2d 1354, 1363 

(9th Cir. 1986) (Beezer, J., concurring). 

3. In 1955, Congress Authorized the Trinity River Division 
(TRD). 

 
In 1955, Congress authorized development of the TRD as a part of the 

Central Valley Project (CVP), which is an extensive system of dams, canals, and 

reservoirs that stores and regulates water for California’s Central Valley.  

Westlands, 376 F.3d at 861.  The TRD became operational in 1964.  ER 646.  The 

                                                 
3 62 Fed. Reg. 24588 (May 6, 1997) (listing SONCC coho as threatened; 70 

Fed. Reg. 37160 (June 28, 2005) (reaffirming coho listing).   
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TRD impounds the Trinity River at Trinity Dam, behind which water accumulates 

to form Trinity Reservoir.  ER 212-213.  A second reservoir and dam, called 

Lewiston, sits immediately downstream of Trinity Dam/Reservoir, and regulates 

water releases to the Trinity River.  Id.; ER 648.  At Lewiston, water is also 

diverted to the Sacramento River Basin.  Id.  The confluence of the Trinity and 

Klamath Rivers at Weitchpec is located 112 miles downstream of Trinity Dam.  

Westlands, 376 F.3d at 860.   See map at ER 647. 

When Congress authorized the TRD in the 1955 Act, Congress recognized 

that “an asset to the Trinity River Basin, as well as to the whole north coastal area, 

are the fishery resources of the Trinity River.”  S. Rep. No. 1154, 84 Cong., 1st 

Sess. (1955 Senate Report) at 5; H.R. Rep. No. 602, 84th Cong., 1st Sess. (1955 

House Report) at 4.  In Section 2 of the 1955 Act, Congress directed maintenance 

of a minimum flow in the Trinity River below Lewiston Dam of not less than 150 

cfs during July through November.  1955 Act, § 2.  Congress further required the 

Secretary “to adopt appropriate measures to insure the preservation and 

propagation of fish and wildlife, including, but not limited to [the 150 cfs 

minimum flow].”  Id.  It is that “preservation and propagation” authority contained 

in the first proviso of Section 2 of the 1955 Act that the Secretary relies on to 

support her fish preservation actions here.   
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In 1979, Interior Solicitor Krulitz explained that the provisos of Section 2 of 

the 1955 Act limit the integration of the TRD into the CVP and require the 

Secretary to exercise a priority for use of all TRD water necessary to protect fish 

and other in-basin needs: 

On occasion the Congress has specifically limited the Secretary’s 
discretion in meeting the general CVP priorities.  For example, in 
authorizing the Trinity River Division of the CVP in 1955, Congress 
specifically provided that in-basin flows (in excess of a statutorily 
prescribed minimum) determined by the Secretary to be necessary to 
meet in-basin needs take precedence over needs to be served by out-of-
basin diversion.  See Pub. L. No. 84-386, § 2.  In that case, Congress’ 
usual direction that the Trinity River Division be integrated into the 
overall CVP, set forth at the beginning of section 2, is expressly 
modified by and made subject to the provisos that follow giving 
specific direction to the Secretary regarding in-basin needs. 
 

Memorandum from Solicitor to Assistant Secretary, Land and Water Resources, 

Dec. 7, 1979 (1979 Opinion). ER 135-136. 

Nonetheless, the construction and operation of the TRD radically altered the 

Trinity River environment by blocking, destroying, and degrading river habitats 

that supported once-abundant fish populations.  Westlands, 376 F.3d at 862.  In 

addition to obstructing 109 miles of habitat upstream of Lewiston Dam previously 

used for holding, spawning and rearing, the TRD diverted an average of 88% of 

the annual inflow out of the Trinity River and into the Sacramento River Basin 

during its first ten years of operation (substantially more than what Congress was 

advised in the plan of development).  ER 642, 649; Westlands, 376 F.3d at 861; 
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1955 House Report, at 4.  This had the effect of narrowing the river channels, 

increasing water velocity, altering normal water temperature patterns, and spoiling 

and limiting spawning grounds on the Trinity River below Lewiston Dam.  ER 

642, 649.  Within a decade of the TRD’s completion, salmonid populations 

dramatically decreased.  ER 643.  Between 1963 and 1981, Chinook salmon runs 

in the Trinity River declined by 80%.  ER 744.  Eighty to ninety percent of total 

salmonid habitat in the Trinity Basin was lost during that time period.  ER 650. 

4. To Protect Tribal Rights, the Secretary and Congress Took 
Action to Restore Fish and Fish Habitat to Pre-Project Levels. 

 
The reduction in salmon populations had a devastating impact on the Tribe.  

For generations, the Tribe has depended on the fishery resources of the Trinity and 

Klamath Rivers.  Parravano, 70 F.3d at 542; ER 741.  The Tribe holds federally-

reserved fishing and water rights in both rivers.  Parravano, 70 F.3d at 544-46; 

United States v. Adair, 723 F.2d 1394, 1411 (9th Cir. 1984).    The United States, as 

trustee for the Tribe, has a fiduciary responsibility to protect and preserve the 

Tribe’s trust resources.  ER 653; 741-42; Klamath Water Users Ass’n v. Patterson, 

204 F.3d 1206, 1213 (9th Cir. 2000); Memorandum to Regional Director, Bureau of 

Reclamation from Regional Solicitor, Pacific Southwest Region (July 25, 1995) 

(1995 Opinion) (“Reclamation must exercise its statutory and contractual authority 

to the fullest extent to protect the tribal fisheries and tribal water rights.”)  ER 97. 
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In 1981, relying on an environmental study, the authority provided by the 

1955 Act, § 2, and the trust obligation to protect tribal resources, the Secretary 

ordered an increase in annual flows released from the TRD to the Trinity River 

downstream of Lewiston Dam.  ER 738-753.  Under the 1981 Secretarial Order, 

flows released from the TRD in normal water years increased from 120,500 acre-

feet annually to 340,000 acre-feet annually.  ER 738.  The Secretary also directed 

initiation of a Trinity River Flow Evaluation Study (“TRFES”) to study and 

develop a flow regime and other measures to improve habitat conditions in the 

Trinity River.  ER 650.  In the 1981 Order, the Secretary stated: 

[T]he [Hoopa] and Yurok Indians have rights to fish from the Trinity and 
Klamath Rivers and to adequate water to make their fishing rights 
meaningful.  These rights are tribal assets which the Secretary, as trustee, 
has an obligation to manage for the benefit of the tribes.  The Secretary 
may not abrogate these rights even if the benefit to a portion of the public 
from such an abrogation would be greater than the loss to the Indians. 
 

ER 742.  The Secretary concluded “there are responsibilities arising from 

congressional enactments, which are augmented by the federal trust responsibility 

to the Hupa and Yurok tribes, that compel restoration of the river’s salmon and 

steelhead resources to pre-project levels.”  ER 753. 

In 1984, Congress affirmed and authorized the Secretary’s restoration goal 

in the Trinity River Basin Fish and Wildlife Management Act (“1984 Act”), Pub. 

L. No. 98-541, 98 Stat. 2721.  Congress found that “the Secretary requires 

additional authority [beyond that provided in the 1955 Act] to implement a basin-
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wide fish and wildlife management program in order to achieve the long-term goal 

of restoring fish and wildlife populations in the Trinity River Basin to a level 

approximating that which existed immediately before the start of the construction 

of the [TRD].”  1984 Act, § 1(6).  Section 2(a) of the 1984 Act directed the 

Secretary to formulate and implement a program designed to restore the fish and 

wildlife populations in the Trinity Basin to pre-TRD levels.  Congress required the 

program to include: (1) rehabilitation of fish habitats in the Trinity River between 

Lewiston Dam and Weitchpec; (2) rehabilitation of fish habitats in tributaries of 

the Trinity River below Lewiston Dam; and (3) improvements to the Trinity River 

Fish Hatchery.  1984 Act, § 2(a)(1).   

The 1984 Act focused on restoration of fish habitat in the mainstem Trinity 

River and its tributaries, which would help to achieve the goal of restoring fish 

populations in the Trinity River.  Id.  In 1986, Congress expanded the scope of the 

restoration mandate to the Klamath River in the Klamath River Basin Conservation 

Restoration Area Act (“1986 Act”), Pub. L. No. 99-552, 100 Stat. 3080.  In passing 

the 1986 Act, Congress found that “the Secretary has the authority to implement a 

restoration program only in the Trinity River Basin [under the 1984 Act] and needs 

additional authority to implement a restoration program . . . to restore anadromous 

fish to optimum levels in both the Klamath and Trinity Basins.”   1986 Act, § 1(9).  
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Neither the 1984 Act nor the 1986 Act repealed or restricted the pre-existing 

authority to preserve and propagate fish provided to the Secretary by the 1955 Act. 

In 1992, Congress passed the Central Valley Project Improvement Act 

(“CVPIA”), Pub. L. No. 102-575, §§ 3401-12, 106 Stat. 4600, 4706-31 (1992).  

Section 3406(b)(23) of the CVPIA required the Secretary to take specific actions 

“in order to meet Federal trust responsibilities to protect the fishery resources of 

the Hoopa Valley Tribe, and to meet the fishery restoration goals of the [1984 

Act].”  CVPIA, § 3406(b)(23).  The Secretary was directed to complete the TRFES 

initiated by the Secretary in 1981 by September 30, 1996.  Id., § 3406(b)(23)(A).  

If the Secretary and the Tribe concurred in the TRFES’ recommendations once 

completed, the Secretary was directed to implement any increase in flow 

accordingly.  Id., § 3406(b)(23)(B). 

In 1996, Congress reauthorized and amended the 1984 Act in the Trinity 

River Basin Fish and Wildlife Management Act of 1996 (“1996 Act”), Pub. L. No. 

104-143, 110 Stat. 1339 (1996).  The 1996 Act amended the scope of the 1984 

Act’s mandate to include rehabilitation of fish habitat “in the Klamath River 

downstream of the confluence with the Trinity River.”  1996 Act, § 3(b).  Neither 

the CVPIA nor the 1996 Act repealed or restricted the authority to preserve and 

propagate fish provided to the Secretary by Section 2 of the 1955 Act. 
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5. The TRFES, Finalized in 1999, Recommended Specific 
Measures to Restore Fish Habitat in the Mainstem Trinity 
River. 

 
The Final TRFES was released in 1999.  ER 606.  The scope of the TRFES 

and the recommendations made therein were limited to habitat restoration in the 

mainstem Trinity River.  ER 681-683; 689-705; 722-726.  Prior to TRD 

development, the Trinity River was a “dynamic alluvial river,” in which plentiful 

salmon spawning and rearing habitat existed.  ER 631.  Regulation of flows, 

resulting from the TRD, destroyed the alluvial features and limited salmon habitat 

in the mainstem Trinity.  Id.  In the TRFES, scientists analyzed the fundamental 

attributes of an alluvial river and how those attributes could be restored (in part) 

through carefully managed flow releases. ER 633. The TRFES recommended a 

flow regime and management actions to rehabilitate habitat in the mainstem 

channel of the Trinity River between Lewiston Dam and the Klamath confluence at 

Weitchpec.  ER 633-636; 681-683.  The TRFES did not address restoration issues 

downstream of the Trinity-Klamath confluence.  ER 681-737. 

Following completion of the TRFES and an EIS under NEPA, the Secretary 

executed and the Tribe concurred in the Trinity River Record of Decision (“ROD”) 

in December 2000.  ER 549.  The ROD adopted the recommendations from the 

TRFES, which were designed to restore physical fishery habitat in the mainstem 

Trinity River pursuant to Congress’ direction in the 1984 Act and CVPIA. ER 530-
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531.  Included in the recommendations adopted in the ROD is a schedule of flow 

releases below Lewiston Dam on the Trinity River, which are intended to facilitate 

restoration of fish habitat between Lewiston Dam and Weitchpec.  ER 533; 556-

57; 681-718.  The ROD went into full effect in 2004 following this Court’s ruling 

in Westlands, 376 F.3d 853, which rejected claims brought by these same 

Plaintiffs. 

6. Following the 2002 Fish-Kill, the Secretary Has Taken Action 
When Necessary to Prevent A Recurrence Pursuant to the 
Authority to Preserve Fish in the 1955 Act. 

 
In September 2002, thousands of fall-run Chinook salmon died in the lower-

Klamath River during their migration upstream when a combination of unusually 

low flows, warm water temperatures, and a large number of returning fish led to a 

severe disease outbreak.  ER 192-193, 515.  Since 2002, the Secretary has 

scheduled extra releases of water from Trinity Reservoir during the late-summer in 

six separate years (2003-2004, 2012-2015) when fishery managers and scientists 

concluded that fish returns and low flow conditions were expected to duplicate 

conditions present in 2002.4  Id.; ER 178-179.    

                                                 
4 The releases are referred to as “Flow Augmentation Releases” or “FARs.”  

The 2003 FARs were made while appeal of the ROD was pending in this Court in 
the Westlands litigation.  In 2003, District Court Judge Wanger, upon the United 
States’ motion, issued a ruling permitting the Secretary to use up to 50,000 acre-
feet for the purpose of preventing recurrence of fish-kill conditions.  ER 336.  This 
Court approved modification of the injunction to permit use of the 50,000 acre feet 
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In their First Amended Complaint (FAC), Plaintiffs challenged the 

Secretary’s legal authority to make the 2012 and 2013 FARs, contending primarily 

that the FARs were barred by § 3406(b)(23) of the CVPIA.  ER 164.  Plaintiffs’ 

request to enjoin the 2013 FARs was denied.  ER 1.   Plaintiffs sought injunctive 

relief to halt the 2014 FARs, but Plaintiffs’ request was denied.5  ER 17. 

In 2012, projected flow conditions and a forecasted record fall-run Chinook 

salmon escapement to the lower-Klamath River presented similar conditions to 

those experienced during the 2002 die-off.  ER 335-336.  Thus, the Fall Flow 

Subgroup, including the U.S. Fish and Wildlife Service (“USFWS”) and National 

Marine Fisheries Service (“NMFS”), developed recommendations for maintaining 

flows in the lower-Klamath River to reduce the possibility of a disease outbreak.  

Id.; ER 389-409.  The Bureau of Reclamation (“Reclamation”) prepared a Draft 

Environmental Assessment (“EA”) and a Draft Finding of No Significant Impact 

(“FONSI”) pursuant to NEPA, which analyzed and solicited public comment on 

the potential effects of the proposed releases.  ER 359-388.  In the EA, 

Reclamation analyzed the possibility of releasing up to 92,000 acre-feet of water.  

                                                                                                                                                             
for additional releases in 2003.  Westlands, 376 F.3d at 865. The Secretary released 
38,000 acre-feet of water in 2003.  Plaintiffs did not challenge the 2004 FARs.   
 

5 Plaintiffs filed a separate lawsuit and a request to enjoin the 2015 FARs, 
which was denied.  That lawsuit, San Luis & Delta-Mendota Water Authority v. 
Jewell, No. 15-1290 (E.D. Cal.), which addresses other sources of legal authority 
not at issue in this appeal, remains pending in the District Court below. 
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ER 378-379.  After reviewing public comment, a final EA and FONSI were issued.  

ER 324-358.  Pursuant to the Secretary’s authorization, Reclamation ultimately 

released 39,000 acre-feet of water for the 2012 FARs.  ER 205.  No significant 

disease outbreak or unusual fish mortalities occurred.  Id. 

In 2013, due to dry hydrologic conditions and well above average expected 

escapement, the Trinity Management Council and the Pacific Fishery Management 

Council recommended flow releases to prevent replication of fish-kill conditions.  

ER 317-323.  Reclamation prepared an EA and FONSI based on the input from 

scientists and fishery managers and solicited and reviewed public comment on the 

proposed action.  ER 190-240.  The EA estimated a need to release 62,000 acre-

feet of water to prevent recurrence of fish-kill conditions in 2013 (ER 193); 

however, Reclamation ultimately released 17,500 acre-feet.  No significant disease 

or mortality occurred. 

The FARs are made during the late-summer/early Fall when adult salmon 

return from the ocean to the Klamath River and migrate upstream to spawn in the 

Trinity or Klamath River, depending on their stream of origin.  ER 660-61.  The 

FARs are limited to those amounts deemed necessary by the Secretary, as informed 

by scientists and fishery managers, to provide flow conditions that will reduce the 

likelihood of disease outbreak among fish migrating upstream to reach their natal 

spawning grounds.  ER 205-211; 317-323.  In each year where the Secretary 
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released FARs to preserve and protect the fish returning in the lower-Klamath 

River, salmon migrated through the lower-Klamath to their spawning grounds 

without significant disease or adult mortalities.  ER 205. 

B. Procedural History 
 

On August 7, 2013, Plaintiffs filed suit challenging the Secretary’s legal 

authority to make the FARs.  ER 39.  Plaintiffs alleged the Secretary’s action 

violated provisions of the CVPIA, NEPA, the ESA, and other provisions of federal 

Reclamation law and California state law.  Id.  The Tribe and three other parties 

intervened as defendants in support of the Secretary.  Id.  The Secretary and 

Intervenor-Defendants argued that the FARs did not violate any law and that the 

Secretary had authority and a responsibility to implement the FARs pursuant to the 

first proviso in Section 2 of the 1955 Act. 

On August 13, 2013, the District Court issued a temporary restraining order 

(TRO) that enjoined the Secretary from making the FARs.  ER 39.  Following a 

hearing on August 21-22, 2013, the Court lifted the TRO and denied Plaintiffs’ 

motion for preliminary injunction.  Id.  The Secretary implemented the 2013 FARs.  

Plaintiffs filed their FAC on October 4, 2013, which retained all claims asserted in 

their Complaint.  Id.; ER 137.  Following cross-motions for summary judgment, 

the Court entered a Memorandum Decision on October 1, 2014 (ER 33) and Final 

Judgment on October 24, 2014.  ER 84.  In the interim, Plaintiffs sought a 
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preliminary injunction to bar implementation of FARs in 2014.  ER 17.  The Court 

denied Plaintiffs’ request and the Secretary implemented the 2014 FARs.6  Id. 

In its Memorandum Decision and Final Judgment, the Court rejected all 

claims raised in Plaintiffs’ FAC and entered judgment in favor of the Secretary and 

Defendant-Intervenors on all of Plaintiffs’ claims arising under the CVPIA, NEPA, 

the ESA, the Reclamation Act, and California law.  ER 82-86.  However, the Court 

entered judgment in favor of Plaintiffs and against the Secretary and Defendant-

Intervenors on the related issue of whether the Secretary has statutory authority to 

implement the FARs under the first proviso of Section 2 of the 1955 Act.  Id.  The 

Court’s judgment “declares that the provision of section 2 of the 1955 Act cited by 

Defendants is limited in scope to the Trinity River basin, and so does not provide 

authorization for Federal Defendants to implement the 2013 FARs to benefit fish 

in the lower-Klamath River.”  ER 85.  

C. Rulings Presented for Review 
 

The Tribe appeals the District Court’s judgment and related ruling that the 

first proviso of Section 2 of the 1955 Act does not provide the Secretary with 

statutory authority to implement the FARs for the purpose of preserving fish from 

                                                 
6 The Secretary relied on the second proviso of Section 2 of the 1955 Act and 

other sources of legal authority, to support the 2015 FARs.  Plaintiffs’ suit 
challenging the 2015 FARs remains pending in the District Court.  See note 5 
supra.  This appeal addresses only the first proviso of Section 2 of the 1955 Act, 
which was the only authority relied on by the Secretary to support the 2012 and 
2013 FARs. 
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harm or possible death during their upstream migration through the lower-Klamath 

River to their natal spawning grounds.7  ER 85; 67-76. 

V. SUMMARY OF THE ARGUMENT 

The first proviso of Section 2 of the 1955 Act provides that “the Secretary is 

authorized and directed to adopt appropriate measures to insure the preservation 

and propagation of fish . . . .”  1955 Act, § 2.  This statutory language grants the 

Secretary broad authority and an affirmative responsibility to take appropriate 

measures to preserve fish from harm.  In this case, the Secretary directed water 

releases into the Trinity River for the purpose of preserving and protecting 

anadromous fish as they migrate through the lower-Klamath River to spawning 

grounds in the Trinity River and upper-Klamath River.  The Secretary’s action is 

authorized by plain and unambiguous language of the 1955 Act.   

The plain language of the 1955 Act supports the Secretary’s authority to act 

to preserve fish in this case.  But even if the 1955 Act were ambiguous, the District 

Court should have deferred to the Secretary’s interpretation, which is persuasive, 

reasonable, and has been the consistent position of the Department of the Interior 

for four decades.  Applicable federal Indian law canons of construction further 

support the Secretary’s interpretation. 

                                                 
7 The District Court’s analysis of the first proviso of Section 2 of the 1955 

Act is at ER 67-76. 
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The Secretary’s interpretation of the 1955 Act is more reasonable than the 

District Court’s, which would only permit the Secretary to take action to preserve 

anadromous fish of the Trinity River while the fish are physically located upstream 

of the Trinity-Klamath confluence.  The District Court’s interpretation would 

prohibit the Secretary from taking action to preserve Trinity River fish that during 

their normal migration are found even a short distance (e.g., a few meters) 

downstream of the confluence, while permitting action to protect those same fish 

once they swam upstream of the confluence.  The Court’s interpretation would also 

bar the Secretary from taking action to preserve intermixed Klamath-river runs.  

Such an arbitrary interpretation directly conflicts with and undermines Congress’ 

mandate to preserve fish from harm wherever they may be located in the river and 

ignores an essential biological attribute of salmon – their anadromy. 

The District Court reviewed the purpose and context of the 1955 Act, and its 

legislative history, all of which strongly support the Tribe’s argument that the 

Secretary’s action was authorized.  Congress was aware that the Trinity and lower-

Klamath river and their anadromous fish resources were inter-connected.  While 

Congress underestimated the negative impact that the TRD would have on the river 

system and its fishery, Congress imposed broad responsibility on the Secretary to 

take action to insure preservation and propagation of fish.  1955 Act, § 2. 
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Congress has never repealed the authority and directive to preserve fish 

found in the 1955 Act.  In the 1980’s and 1990’s, Congress provided the Secretary 

with new authority and direction to develop programs to restore fish and fish 

habitat in the Trinity and Klamath Rivers to pre-TRD levels. The 1984 Act, the 

CVPIA, and the ROD that resulted from the CVPIA were focused on restoration of 

fish and fish habitat in the mainstem Trinity River to pre-TRD levels.  Those laws 

did not take any authority away from the Secretary; rather, they provided the 

Secretary with additional authority above and beyond that provided in the 1955 

Act in recognition of the failure of Congress’ expectation that the TRD would 

“maintain[] and improv[e] fishery conditions.”  1955 House Report, at 4; 1955 

Senate Report, at 5.  In this case, the Secretary relied on her broad authority to 

insure preservation of fish by releasing water into the Trinity River to prevent 

recurrence of fish-kill conditions while fish migrated through the lower-Klamath 

River to their Trinity River and mainstem Klamath spawning grounds. 

The Secretary’s action also is consistent with and supported by her fiduciary 

obligation to protect the Tribe’s fishery trust resources.  This Court has recognized 

the Tribe’s federally protected fishing rights in the Trinity and Klamath Rivers.  

Parravano, 70 F.3d at 544-546.  This Court has also recognized the Secretary’s 

responsibility as trustee to protect the Tribe’s trust resources.  Patterson, 204 F.3d 

at 1213-14.  The Secretary has a fiduciary duty to exercise her statutory and 
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contractual authority to the fullest extent possible to protect tribal rights.  Section 

VII(H) infra.  This Court should affirm the Secretary’s broad authority to preserve 

fish as provided by Congress in the first proviso of Section 2 of the 1955 Act and 

find that the FARs are permissible under that authority. 

VI. STANDARD OF REVIEW 

The District Court’s interpretation of the 1955 Act is a question of law that 

this Court reviews de novo.  Sullivan v. Dollar Tree Stores, Inc., 623 F.3d 770, 776 

(9th Cir. 2010).  The District Court’s interpretation is not entitled to deference.  

Rabkin v. Oregon Health Sciences Univ., 350 F.3d 967, 971 (9th Cir. 2003).  

While this Court must not defer to the District Court’s interpretation, it is 

required to defer to the Secretary’s reasonable interpretation of the 1955 Act.  

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 

843 (1984); Pronsolino v. Nastri, 291 F.3d 1123, 1131 (9th Cir. 2002) (“If Chevron 

deference applies, we must defer to the agency’s interpretation as long as it is 

reasonably consistent with the statute”).  If Chevron deference is not appropriate, 

the Court must give “substantial deference” to the Secretary’s interpretation 

pursuant to Skidmore v. Swift & Co., 323 U.S. 134 (1944) and United States v. 

Mead, 533 U.S. 218 (2001).  “Substantial deference” is owed to the agency’s 

interpretation under Skidmore where the issue involves a “complicated, science-

driven statute for which the [agency] has delegated regulatory authority.”  
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Pronsolino, 291 F.3d at 1133.  The District Court erred by failing to provide any 

deference (under either Chevron or Skidmore) to the Secretary’s interpretation of 

her authority to preserve fish and to protect tribal trust resources under the first 

proviso in Section 2 of the 1955 Act. 

VII. ARGUMENT 

A. The Plain Language of the First Proviso of Section 2 of the 1955 Act 
Broadly Authorizes and Directs the Secretary to Take Appropriate 
Actions to Insure Preservation of Fish. 

 
 The starting point for interpreting a statute is the language of the statute 

itself.  Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Foundation., Inc., 484 U.S. 

49, 56 (1987).  The Court begins by “determin[ing] whether the language at issue 

has a plain and unambiguous meaning with regard to the particular dispute in the 

case.”  Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450 (2002).   The Court must 

assume that “the ordinary meaning of that language accurately expresses the 

legislative purpose [of Congress].”  Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc., 

469 U.S. 189, 194 (1985). 

 Section 1 of the 1955 Act authorized construction, operation, and 

maintenance of the TRD on the Trinity River.  1955 Act, § 1.  Section 2 of the 

1955 Act provides in relevant part: 

 Subject to the provisions of this Act, the operation of the [TRD] shall 
be integrated and coordinated, from both a financial and an operational 
standpoint, with the operation of other features of the [CVP], . . . in 
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such manner as will effectuate the fullest, most beneficial, and most 
economic utilization of the water resources hereby made available:   

 
 Provided, That the Secretary is authorized and directed to adopt 

appropriate measures to insure the preservation and propagation of 
fish and wildlife, including, but not limited to, the maintenance of the 
flow of the Trinity River below the diversion point at not less than 
[150 cfs] unless the Secretary and the California Fish and Game 
Commission determine and agree that lesser flows would be adequate 
for maintenance of fish life and propagation thereof; . . . (underlining 
added) 

 
 The first proviso of Section 2 of the 1955 Act is stated in the broadest terms.  

It unambiguously vests the Secretary with authority and responsibility to take 

whatever measures she, in her discretion, deems appropriate to insure the 

preservation and propagation of fish.  Trinity County v. Andrus, 438 F. Supp. 1368, 

1376 (E.D. Cal. 1977) (discussing Secretary’s discretion to determine appropriate 

measures to preserve and propagate the fishery).  The fish that the Secretary is 

authorized to preserve explicitly include, at least, the anadromous fish of the 

Trinity River.  Westlands, 376 F.3d at 861; 1955 House Report, at 4; 1955 Senate 

Report, at 5.  Here, the Secretary acted by releasing water from the TRD into the 

Trinity River for the purpose of preserving anadromous fish returning to spawn in 

the Trinity River, as well as fish returning to spawn in the mainstem Klamath.  ER 

64 (“There is no dispute that the FARs were designed to aid fish returning to both 

the Trinity River and the Klamath River basins.”) (emphasis in original)  This is an 
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action plainly encompassed by the broad authority vested in the Secretary by the 

plain language of the 1955 Act and no further statutory analysis is required. 

 The District Court did not find that any language of the 1955 Act expressly 

prohibited the Secretary’s action; rather, the Court declared the 1955 Act to be 

“ambiguous as to the Federal Defendants’ asserted authority.”  ER 73.  The Court 

found ambiguity where none existed by focusing on the lack of any specific 

reference to the Klamath River or Klamath Basin in Section 2 of the 1955 Act.  But 

this is a backwards interpretation of the 1955 Act that wrongly assumes Congress 

was unaware that the Trinity flows into the Klamath River and that Congress 

intended an arbitrary geographic restriction not found in the text of the statute 

itself.  Zuber v. Allen, 396 U.S. 168, 185 (1969) (“legislative silence is a poor 

beacon to follow in discerning the proper statutory route”).  The plain language of 

the authorization in the first proviso of Section 2 of the 1955 Act is broad and 

should be interpreted broadly.  Nothing in the plain language of the 1955 Act 

restricts the Secretary from taking appropriate measures to preserve fish 

downstream of the TRD, including downstream of the Trinity-Klamath confluence.  

Even if the statute were ambiguous (which it is not), the Court erred by failing to 

defer to the Secretary’s reasonable interpretation.  See Section VII(F) infra. 

 Congress chose to use broad language, with no explicit limitations, when 

authorizing and directing the Secretary to act to preserve migratory fish.  BedRoc 

  Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 32 of 165



25 
 

Ltd., LLC v. United States, 541 U.S. 176, 183 (2004) (courts must presume 

Congress “says in a statute what it means and means in a statute what it says 

there”). Congress was certainly aware that the Trinity River flowed into the 

Klamath downstream of the TRD and that anadromous fish would migrate up the 

lower-Klamath when returning from the Pacific Ocean to spawn.  See, e.g., 

Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm. 

on Interior and Insular Affairs, 84th Cong., at 26-27, 104 (April 13-15, 1955); 

Hearing on H.R. 123, H. Subcomm. On Irrigation and Reclamation of the Comm. 

on Interior and Insular Affairs, 83rd Cong., at 71-72 (April 16, 1954); 1955 House 

Report; 1955 Senate Report; Section VII(C) infra.  There is no other route from the 

ocean back to the Trinity River except through the lower-Klamath.  ER 647.8  

Congress could have, but did not, place any qualification or geographic limitation 

on the Secretary’s authority.  Instead, Congress vested the Secretary with broad 

authority and direction to preserve fish.  The action of releasing water from the 

TRD into the Trinity River for the purpose of preserving anadromous fish while 

migrating up the lower-Klamath River falls well within the broad scope of 

authority vested in the Secretary by Congress.   

 The District Court’s cramped interpretation of the Secretary’s authority also 

compels absurd and arbitrary results.  Griffin v. Oceanic Contractors, Inc., 458 

                                                 
8 The 44-mile stretch of river downstream of the Trinity-Klamath confluence 

(known as the “lower-Klamath”) could also be called the “lower-Trinity.” 
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U.S. 564, 575 (1982) (“[I]nterpretations of a statute which would produce absurd 

results are to be avoided if alternative interpretations consistent with the legislative 

purpose are available”).  Under the District Court’s interpretation, the Secretary 

would have authority to take action to preserve anadromous Trinity River fish only 

while those migratory fish are physically located upstream of the Trinity-Klamath 

confluence.  The Secretary, according to the District Court, would lack authority to 

protect Trinity River fish that are physically located just a short distance (e.g., a 

few meters) downstream of the confluence, but she would regain authority to 

protect that same fish once it swam upstream of the confluence.  If the perils facing 

the fish are located just downstream of the confluence, the Secretary (according to 

the District Court) is barred from taking action. The Secretary would also be barred 

from taking any action to preserve the intermixed Klamath River runs.  Nothing in 

the 1955 Act requires or supports this arbitrary result and such interpretation is 

inconsistent with Congress’ intent that the Secretary be vested with whatever 

authority is necessary to preserve fish.  Congress made no distinction between 

preserving fish located upstream or downstream of the confluence and this Court 

should not construe the authority of the 1955 Act in such an arbitrary manner.  

 The Secretary exercised her authority under the 1955 Act by releasing water 

from the TRD into the Trinity River for the purpose of preserving anadromous fish 

returning to spawn in the Trinity River, as well as fish returning to spawn in the 
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mainstem Klamath.  Because the plain language of the statute supports the 

Secretary’s authority, the Court’s inquiry must end here with the conclusion that 

the District Court’s interpretation of the 1955 Act is erroneous and the Secretary’s 

action was authorized.  Miranda v. Anchondo, 684 F.3d 844, 849 (9th Cir. 2012) 

(judicial inquiry must cease if statutory language is unambiguous and statutory 

scheme is coherent and consistent). 

B. The Statutory Purpose and Context Further Support the 
Secretary’s Authority to Take Appropriate Action to Preserve 
Fish While Migrating Through the Lower-Klamath River. 

 
 “If necessary to discern Congress’s intent, [a court] may read statutory terms 

in light of the purpose of the statute.  Thus, the structure and purpose of a statute 

may also provide guidance in determining the plain meaning of its provisions.”  

Wilderness Soc’y v. U.S. Fish & Wildlife Serv., 353 F.3d 1051, 1060-61 (9th Cir. 

2003).  In Section 2 of the 1955 Act, the integration of the TRD into the CVP is 

subject to two provisos, the first of which states: 

 Provided, That the Secretary is authorized and directed to adopt 
appropriate measures to insure the preservation and propagation of 
fish and wildlife, including, but not limited to, the maintenance of the 
flow of the Trinity River below the diversion point at not less than 
[150 cfs] . . . . 9 

 

                                                 
9 The second proviso, which provides that “not less than 50,000 acre-feet 

shall be released annually from the Trinity Reservoir and made available to 
Humboldt County and downstream water users,” is not at issue in this appeal.  See 
note 6 supra. 
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 The District Court found it “unclear whether Congress intended to limit the 

authorization to preserve and propagate fish and wildlife in Trinity River or 

whether that authorization was meant to permit acts to preserve and propagate any 

fish and wildlife impacted by the ‘principal purpose,’ namely, integration of the 

TRD into the CVP to export water to the Central Valley.”  ER 73.  The Court 

acknowledged that “if the latter interpretation were adopted, it is plausible that the 

1955 Act’s authorization could include the lower Klamath.”  ER 73-74.  Yet, the 

Court concluded that “there is nothing in the statutory text that illuminates whether 

this is a reasonable interpretation.”  ER 74.   While finding the text of the statute 

ambiguous, even in context, the Court erroneously declined to provide any 

deference to the Secretary’s reasonable interpretation of her authority to preserve 

fish whether located above or below the confluence. 

 The Court’s analysis is wrong for multiple reasons.  First, the Court fails to 

acknowledge that the plain language of the 1955 Act, standing alone, contains no 

limitation that would preclude the Secretary’s action in this case.  Second, even if 

the authorization in the first proviso of Section 2 of the 1955 Act was intended to 

preserve fish of Trinity River origin, the Secretary’s action adhered to that purpose 

as the increased flows were intended, in part, to preserve anadromous fish 

returning to spawn in the Trinity River, as well as fish migrating to spawn in the 
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Klamath.  ER 64.   Regardless of which of the two interpretations described by the 

Court are adopted, they both support the Secretary’s action here.  

 Third, the fact that the first proviso of Section 2 refers only to the Trinity 

River in the sole mitigation measure expressly identified [the 150 cfs minimum 

flow] does not mean that Congress intended to limit the Secretary’s authority to 

areas above the confluence.  As the Court acknowledged, the identification of the 

150 cfs minimum flow in the Trinity River was non-exclusive and “only one aspect 

of the Federal Government’s authority to adopt appropriate measures to insure the 

preservation and propagation of fish . . . .”  ER 72.  Congress was aware that water 

released from the TRD would ultimately flow into the lower-Klamath.  See, e.g., 

Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm. 

on Interior and Insular Affairs, 84th Cong., at 104 (April 15, 1955); Section VII(C) 

infra.  Congress left it to the Secretary, in her discretion, to determine what other 

measures would be necessary to preserve fish.   

 It would be nonsensical to grant the Secretary authority to preserve 

salmonids only when they are physically located above the confluence, but to 

preclude any authority to preserve those same fish, migratory by nature, when they 

are located in the same river system downstream of the confluence (i.e., when 

migrating through the lower-Klamath).  The “lower-Klamath” is the only pathway 

for anadromous fish to migrate to and from the Trinity River.  ER 647.  Even if the 
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authority provided in the 1955 Act were limited to preservation of fish of Trinity 

origin, the geographic limitation found by the Court (which would limit the 

Secretary’s authority to the area upstream of the confluence) produces an absurd 

result and undermines Congress’ intent to preserve and propagate fish.   

 There are a number of ways in which Congress could have drafted a 

limitation into the first proviso of Section 2 to clearly restrict the Secretary’s 

authority to the Trinity River above the confluence; or to specify that the fish to be 

preserved were only those of Trinity origin or only those fish physically located 

above the confluence.   For example, Congress could have stated “That the 

Secretary is authorized and directed to adopt appropriate measures in the Trinity 

River to insure the preservation and propagation of fish . . .” or “That the Secretary 

is authorized and directed to adopt appropriate measures to insure the preservation 

and propagation of fish while in the Trinity River . . . .”  Or Congress could have 

said that “the Secretary is authorized and directed to adopt appropriate measures to 

insure the preservation and propagation of Trinity River fish . . . .”  Congress wrote 

no such restrictions into the 1955 Act, instead granting open-ended authority and 

direction to the Secretary “to adopt appropriate measures to insure the preservation 

and propagation of fish . . . .”  1955 Act, § 2.10  Congress vested the Secretary with 

                                                 
10 Compare language used by Congress in the 1984 Act, which shows that 

Congress knows how to specify geographic limitations when it intends them.  1984 
Act, § 2(a)(1) (requiring restoration program to: “(A) rehabilitate fish habitats in 

  Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 38 of 165



31 
 

broad authority to take action as appropriate depending on the circumstances at 

hand.  This Court should honor Congress’ intent to preserve fish, reject the 

unsupported limitations on the Secretary’s authority found by the District Court, 

and hold that the actions taken by the Secretary to preserve fish in this case are 

authorized by the first proviso of Section 2 of the 1955 Act. 

C. The 1955 Act’s Legislative History Supports The Secretary’s 
Action. 

 
 Review of legislative history is not necessary or appropriate where a statute 

is not ambiguous.  United States v. McNeil, 362 F.3d 570, 574 (9th Cir. 2004) 

(“resort to legislative history is justified only where the ‘face of the act is 

inescapably ambiguous’”).  The plain language of the 1955 Act confirms the 

Secretary’s broad authority.  If the Court finds the first proviso of Section 2 of the 

1955 Act ambiguous, the legislative history supports the Secretary’s interpretation. 

 Citing the 1955 Congressional reports that discussed the importance of the 

Trinity fishery to “the whole north coastal area” and Congress’ plan to maintain 

and improve the fishery conditions through development of the TRD, the District 

Court acknowledged that “the legislative history of the 1955 Act suggests that 

Congress was at least aware of the fact that impacts from the TRD were not 

                                                                                                                                                             
the Trinity River between Lewiston Dam and Weitchpec; (B) rehabilitate fish 
habitats in tributaries of such river below Lewiston Dam and in the south fork of 
such river.” See also 1996 Act, §3(b) (extending restoration program to fish habitat 
“in the Klamath River downstream of the confluence with the Trinity River”). 
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necessarily confined to the Trinity River Basin.”  ER 74.  Yet, the District Court 

declined to interpret this history as supporting the Secretary’s interpretation of the 

1955 Act that permits actions intended to preserve fish while those fish are located 

downstream of the Trinity confluence. 

 Instead, in determining that the Secretary’s interpretation was not supported 

by legislative history, the Court relied on a single excerpt of a statement of Clyde 

H. Spencer, Regional Director of the Bureau of Reclamation, “that low-water 

flows throughout the lower Trinity and Klamath Rivers would be improved, while 

water would be stored in Trinity Reservoir or diverted to the Sacramento only [in] 

times when large quantities are flowing in the lower Trinity from other sources.”  

ER 74.  From this single excerpt, the Court concluded that “Congress had reason to 

believe there would not be any significant impact to flows in the lower-Klamath, in 

which case why would they need to authorize the Secretary to take action to 

protect fish and wildlife there?”  Id.11 

 The Court’s reliance on this single statement from the Regional Director is 

improper, as it does not evidence Congress’ intent.  Pacific Ins. Co. v. United 

States, 188 F.2d 571, 572 (9th Cir. 1951) (isolated excerpt of statement of witness 

                                                 
11 Spencer also testified: “In proposing a project which would take water 

from one of the coastal basins and bring it into the Central Valley Basin, we have 
been acutely aware of the importance of not depriving the basin of origin of water 
which it needs now or will ever need.”  Hearing on H.R. 4663, H. Subcomm. On 
Irrigation and Reclamation of the Comm. on Interior and Insular Affairs, 84th 
Cong., at 10 (April 13, 1955).   
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before congressional committee is “not entitled to consideration in determining 

legislative intent”); Marsh v. United States, 506 F.2d 1306, 1315 n. 30 (D.C. Cir. 

1974)  (“individual opinions of witnesses at hearings are of dubious value in 

interpretation of legislation”).  The District Court cited no statement by any 

Congressional member or committee to support its conclusion.  Even if Congress 

misunderstood the expected benefits that the TRD would produce, there is no 

evidence that Congress intended to limit the Secretary’s authority to preserve 

anadromous fish only while they are located above the confluence, but not below. 

 Moreover, the Regional Director asserted that conditions in both the lower 

Trinity and Klamath rivers would be improved by development of the TRD.  Thus, 

the isolated sentence from the Regional Director’s testimony does not support the 

conclusion reached by the Court that the first proviso of Section 2 of the 1955 Act 

authorizes the Secretary to preserve fish only while in the Trinity River, but not 

while migrating through the lower-Klamath.  A more consistent interpretation of 

the Regional Director’s statement (to the extent it is relevant at all) is that Congress 

understood the relationship between the Trinity and Klamath Rivers and the need 

to preserve and protect anadromous fish in both the Trinity and lower-Klamath. 

 As the Court acknowledged, other legislative history shows Congress was 

aware that development of the TRD would result in effects beyond the Trinity 

River, including the lower-Klamath and its resources.  ER 74.  This supports the 
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Secretary’s interpretation that she is authorized to take action to preserve fish both 

in the Trinity River and while fish are migrating through the lower-Klamath below 

the confluence.   

 For example, on April 12, 1955, the Interior Department reported that: 

 The few opposed interests who reside downstream in the Klamath 
River Basin are concerned over their future water needs. . . . the 
proposed [Trinity] diversion would utilize only a small percentage of 
the water now wasting into the Pacific Ocean from the Klamath River 
watershed.  These studies also disclose that the relatively small 
amount of water that would be diverted would not affect future 
development of either the Trinity River Basin or the Klamath River 
Basin downstream since water in those areas would be more than 
adequate to satisfy future needs. 

 
1955 House Report, at 8. (emphasis added).  The 1955 House Report, at pages 4-5, 

states: 

The fishery resources of the Trinity River are an asset to the Trinity 
River Basin as well as to the whole north coastal area.  Accordingly, 
the Trinity River development has been planned with a view to 
maintaining and improving fishery conditions.  The legislation 
requires that the project be operated so as to insure the preservation 
and propagation of fish and wildlife . . . .  
 

 . . . there is available for importation from the Trinity River water that 
is surplus to the present and future water requirements of the Trinity 
and Klamath River Basins, and that surplus water, in the amount 
proposed in the Trinity division plan [704,000 annual acre-feet], can 
be diverted to the Central Valley without detrimental effect to the 
fishery resources.  (emphasis added). 

   
See also 1955 Senate Report, at 5 (stating that fishery resources of the Trinity 

River are an asset to “the whole north coastal area,” that the TRD was planned 
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“with a view to maintaining and improving fishery conditions” and that the 1955 

Act “requires that the [TRD] be operated so as to insure the preservation and 

propagation of fish and wildlife”).  Zuber, 396 U.S. at 186 (committee reports 

represent the “considered and collective understanding of those Congressmen 

involved in drafting and studying proposed legislation”).  While Congress 

underestimated the impacts that the TRD would ultimately have on water and 

fishery resources, Congress understood the inter-relation of the Klamath and 

Trinity Rivers and their anadromous fish resources and it provided the Secretary 

with broad authority to insure preservation and propagation of the fishery.  There is 

no evidence in the legislative record that Congress intended the narrow 

interpretation and arbitrary geographic restriction imposed on the 1955 Act’s fish-

preservation mandate by the District Court. 

 In hearings on the 1955 Act, Congress received opposition to the proposal to 

authorize the TRD and its associated diversions of water from representatives of 

the Klamath River and Klamath Basin, not just Trinity Basin interests.  See, e.g., 

Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm. 

on Interior and Insular Affairs, 84th Cong., at 26-27, 104-06, 169-71 (April 13-15, 

1955) (regarding concerns of Humboldt and Del Norte counties due to effects to 

north coast communities); Hearing on H.R. 123, H. Subcomm. On Irrigation and 

Reclamation of the Comm. on Interior and Insular Affairs, 83rd Cong., at 71-72 
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(April 16, 1954) (concerns of Yurok Tribe regarding impacts on the lower-

Klamath river and its fish resources).  This contradicts the Court’s conclusion that 

the Secretary’s authority to preserve fish under the first proviso of Section 2 of the 

1955 Act arbitrarily ends at the Trinity’s confluence with the Klamath River.   

 Other legislative history supports a broad interpretation of the Secretary’s 

discretion and authority to preserve anadromous fish.  The sponsor of the 1955 

Act, Congressman Clair Engle, responded to testimony on the potential effects of 

the TRD on Trinity River salmon and steelhead runs by observing that the bill gave 

broad authority to the Secretary to do “whatever is necessary” to preserve fish: 

Just one observation:  The language of the present bill . . . provides that 
the Secretary of the Interior is instructed to take all necessary steps for 
the maintenance and propagation of fish life in the Trinity River.  It 
doesn’t specifically tell the Secretary to build a hatchery, but whatever 
is necessary to maintain and propagate fish life in the Trinity River, he 
is, by the legislation, if it is enacted, instructed to do. 
 

Hearing on H.R. 123, H. Subcomm. On Irrigation and Reclamation of the Comm. 

on Interior and Insular Affairs, 83rd Cong., at 11 (April 16, 1954). 

 Congress understood that the water and anadromous fishery resources of the 

Trinity and Klamath rivers were inter-related.  Congress vested the Secretary with 

broad authority and responsibility in the 1955 Act to take whatever measures are 

necessary to insure preservation of fish.  Congress expressly limited the integration 

of the TRD into the CVP and mandated that the Secretary exercise a priority for 

use of all TRD water necessary to preserve fish and other in-basin needs.  1979 
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Opinion, ER 135-136.  In accordance with the statute’s plain language, and to 

fulfill Congress’ intent, this Court must construe the fish preservation mandate 

consistent with the broad scope of the first proviso of Section 2, not in a way that 

defeats fishery protection.  The District Court was wrong to conclude that 

Congress restricted the Secretary’s authority to act only in the area above the 

confluence. 

D. Congress Has Not Repealed or Limited the Secretary’s Authority 
to Act to Preserve Fish In the 1955 Act. 

 
 Congress has not repealed or limited the scope of its directive to the 

Secretary in the 1955 Act to insure the preservation of fish.  Subsequent acts of 

Congress address the Secretary’s authority to restore habitat on the mainstem 

Trinity River and to restore fish populations to pre-TRD levels.  None of this 

subsequent legislation limited the Secretary’s authority to preserve or propagate 

fish.  The subsequent acts address the separate issue of restoring fish and fish 

habitat, primarily in the mainstem Trinity River, to pre-project levels.  The grant of 

authority to restore fish and fish habitat to pre-project levels is additional to the 

Secretary’s pre-existing authority to preserve and propagate fish in the 1955 Act. 

In 1984, Congress passed the Trinity River Basin Fish and Wildlife 

Management Act (“1984 Act”).  In Section 1 of the 1984 Act (and after expressly 

referencing the 1955 Act), Congress found that “the Secretary requires additional 

authority to implement a basin-wide fish and wildlife management program in 
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order to achieve the long-term goal of restoring fish and wildlife populations in the 

Trinity River Basin to a level approximating that which existed immediately before 

the start of the construction of the [TRD].”  1984 Act, § 1(6) (emphasis added).  In 

the 1984 Act, Congress formally acknowledged that the vision of maintaining and 

improving fishery conditions through development of the TRD, as propounded by 

Reclamation to Congress in 1955, was a complete failure.  Id., § 1(1).  Rather, the 

TRD contributed to a “drastic reduction in the anadromous fish populations of the 

Trinity River system.”  Id.  Section 2(a) of the 1984 Act directed the Secretary to 

formulate and implement a program designed to restore the fish and wildlife 

populations in the Trinity Basin to pre-TRD levels.  Congress required the program 

to include: (A) rehabilitation of fish habitats in the Trinity River between Lewiston 

Dam and Weitchpec; (B) rehabilitation of fish habitats in tributaries of the Trinity 

River below Lewiston Dam; and (C) improvements to the Trinity River Fish 

Hatchery.  1984 Act, § 2(a)(1).   

The additional authority provided by the 1984 Act was necessary because 

the 1955 Act did not expressly authorize the Secretary to implement fishery 

restoration programs to restore fish populations to pre-project levels.  Such 

authorization would have made little sense in 1955, because the TRD was 

approved then with the expectation that it would maintain and improve fishery 

conditions.  1955 House Report, at 4; 1955 Senate Report, at 5; ER 642.  While not 
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authorizing a restoration program, the 1955 Act gave the Secretary authority and a 

directive to “adopt appropriate measures to insure the preservation and 

propagation of fish . . .” 1955 Act, § 2 (emphasis added).  “Preservation” and 

“restoration” are related, but distinct concepts.  Webster’s Dictionary defines 

“preserve,” as “to keep safe from injury, harm, or destruction.”  “Preserve” is 

synonymous with “protect.”  In contrast, “restoration” is a “bringing back to a 

former position or condition.”  The 1984 Act directed restoration of fish habitat in 

the mainstem Trinity River and its tributaries to achieve the goal of restoring fish 

populations to pre-project levels.  

In the 1992 CVPIA, § 3406(b)(23), Congress required the Secretary to take 

specific actions “in order to meet Federal trust responsibilities to protect the fishery 

resources of the Hoopa Valley Tribe, and to meet the fishery restoration goals of 

the [1984 Act].” (emphasis added).  The Secretary was directed to complete the 

TRFES initiated by the Secretary in 1981 by September 30, 1996.  Id.  From 1992 

through 1996, pending completion of the TRFES, the Secretary was directed to 

increase releases from the TRD to not less than 340,000 acre-feet per year “for the 

purposes of fishery restoration, propagation, and maintenance.”  Id. (emphasis 

added).  If the Secretary and the Tribe concurred in the TRFES’ recommendations 

once completed, the Secretary was directed to implement the recommendations, 

including any increase in flow accordingly.  Id.  No language in the 1984 Act or 
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CVPIA § 3406(b)(23) expressly or implicitly limits the Secretary’s authority to 

preserve fish. Those statutes address restoration of fish and fish habitat on the 

mainstem Trinity River to pre-project levels.  The 1984 Act and CVPIA are 

remedial; they are intended to repair the damage resulting from the TRD that 

Congress had not anticipated.  They do not restrict the Secretary’s 1955 Act 

mandate to preserve and propagate fish. 

The TRFES Final Report, co-authored by USFWS and the Tribe, was 

released in 1999.  ER 606.  The scope of the TRFES and recommendations made 

therein (and referenced in the CVPIA) are focused on habitat restoration in the 

mainstem Trinity River and primarily in the areas between the North Fork Trinity 

River and Lewiston Dam.  ER 681-683; 689-705; 722-726.  They also include 

provisions for restoration of healthy river conditions for all life history stages of 

anadromous fish.  Id.  In the TRFES, scientists analyzed the fundamental attributes 

of an alluvial river and how those attributes could be restored (in part) through 

carefully managed flow releases. ER 632-635.  The TRFES recommended a flow 

regime and management actions to rehabilitate habitat in the mainstem channel of 

the Trinity River between Lewiston Dam and the confluence at Weitchpec.  Id.; ER 

681, 699.  Following completion of the TRFES, the Secretary and the Tribe 

executed the ROD in December 2000.  ER 549.  The ROD adopted 

recommendations from the TRFES that were designed to restore fishery habitat in 
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the mainstem Trinity River pursuant to Congress’ direction in the 1984 Act and 

CVPIA.  ER 530-533.   

Similar to the authorization of the 1984 Act, Congress separately granted the 

Secretary new authority to implement a “restoration” program for the Klamath 

Basin in the Klamath River Basin Conservation Act of 1986 (P.L. 99-552).  In the 

1986 Act, Congress found that the Secretary required “additional authority to 

implement a restoration program . . . to restore anadromous fish populations to 

optimum levels in both the Klamath and Trinity River Basins.”  16 U.S.C. 

§ 460ss(9).  This finding was nearly identical to the finding made in the 1984 Act 

that Congress required additional authority (beyond the preservation authority of 

the 1955 Act) to implement a restoration program in the Trinity Basin.  As it did in 

the 1984 Act with respect to Trinity restoration, Congress found that the Secretary 

required additional authority to implement a comparable “restoration program” in 

the Klamath Basin downstream of the confluence.  16 U.S.C. §§ 460ss(9).  ER 75. 

None of the subsequently enacted statutes restrict the Secretary’s authority 

to preserve fish in the 1955 Act. Nor do those statutes support any finding of 

implicit repeal.  Repeals by implication are “heavily disfavored.”  Southern Cal. 

Edison Co. v. Lynch, 307 F.3d 794, 810 (9th Cir. 2002).  “A finding of implied 

repeal must be based on a finding that the legislative body actually formulated the 

intent to repeal the earlier enactment but somehow failed to carry out that intent.”  
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Kenai Peninsula Borough v. Alaska, 612 F.2d 1210, 1214 (9th Cir. 1980); Northern 

Cheyenne Tribe v. Hollowbreast, 425 U.S. 639, 656 (1974) (statutes addressing 

tribal resources “are to be read to reserve Congress’ powers in the absence of a 

clear expression by Congress to the contrary”). 

There can be no finding that Congress intended to repeal the authority of the 

1955 Act in the subsequent enactments.  In the 1984 Act, Congress expressly 

referred to the Secretary’s existing authority to preserve fish provided by the 1955 

Act.  Congress did not express any intent to repeal or restrict that pre-existing 

authority.  The purpose of the 1984 Act was to provide the Secretary with separate 

“additional authority to implement a basin-wide fish and wildlife management 

program in order to achieve the long-term goal of restoring fish and wildlife 

populations in the Trinity River Basin to [pre-project levels].”  (emphasis added).  

The subsequent CVPIA, § 3406(b)(23) was enacted to “meet the fishery restoration 

goals of the [1984 Act].”   

The 1984 Act, 1986 Act, and CVPIA provided additional authority to 

restore fish and their habitat, i.e., to bring populations and habitat conditions back 

to pre-project levels.  The directives to restore Trinity River habitat were 

implemented through development of the TRFES and the ROD.  Congress never 

limited the Secretary’s pre-existing and underlying authority to take appropriate 

action to preserve fish from harm (as opposed to restoring fish to pre-project 
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levels).  In this case, the Secretary exercised her authority under the 1955 Act to 

release flows for the purpose of preserving fish (including fish of Trinity origin) 

from harm while transiting through the lower-Klamath River.  The Secretary acted 

for the purpose of preventing recurrence of a large scale fish-kill of both Trinity 

and Klamath origin fish.  This was a lawful exercise of the Secretary’s authority in 

the 1955 Act to “adopt appropriate measures to insure the preservation . . . of fish.” 

E. Indian Law Canons of Construction Support the Secretary’s 
Action. 

 
 When the Court is faced with two possible constructions of a statute, the 

“choice between them must be dictated by a principle deeply rooted in this Court’s 

Indian jurisprudence:  ‘Statutes are to be construed liberally in favor of Indians, 

with ambiguous provisions interpreted to their benefit.’”  County of Yakima v. 

Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269 

(1992) (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 767-68 (1985)).  Here, 

the Secretary acted under the first proviso of Section 2 of the 1955 Act to preserve 

fish that are tribal trust resources.  Thus, the Court must construe the authorization 

in the first proviso of Section 2 in the light most favorable to the Tribe.  Escondido 

Mutual Water Company v. FERC, 692 F.2d 1223, 1236 (9th Cir. 1983) (liberally 

construing Section 4(e) of the Federal Power Act [FPA]  in favor of Indian tribe, 

although FPA as a whole was not enacted to benefit Indian tribes). 
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The 1955 Act authorized development of the TRD and the diversion of 

water out of the Trinity River.  1955 Act, § 1.  As Congress was aware, the lower 

twelve miles of the Trinity River and the entirety of the lower-Klamath River flow 

through Indian lands that were set aside by the federal government to provide fish 

for the Indians.  Parravano, 70 F.3d at 541-42, 545-46.  In hearings preceding 

authorization of the TRD, Congress received testimony from tribal representatives 

objecting to the TRD and explaining that “if the water is taken out of the two 

rivers [Trinity and Klamath] there would not be enough water left to allow the 

salmon and steelhead to spawn.”  H. Subcomm. On Irrigation and Reclamation of 

the Comm. on Interior and Insular Affairs, 83rd Cong., at 71-72 (April 16, 1954).  

Another tribal representative testified that the Hoopa Tribe was located “right at 

the mouth of the Trinity River” and requested a survey of the Tribe’s water 

resources and needs prior to any authorization of out-of-basin diversion.   Id.   

Congress included language in Section 2 of the 1955 Act to ensure 

preservation and protection of fish downstream of the TRD including the trust 

fishery resources of downstream Indian tribes.  This Court must “presume that 

Congress intended to exercise its power in a manner consistent with the federal 

trust obligation” to the downstream Indian tribes.  Washington Dep’t of Ecology v. 

U.S. EPA, 752 F.2d 1465, 1469-70 (9th Cir. 1985) (conclusion that agency 
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construction of statute is reasonable “is buttressed by well-settled principles of 

federal Indian law”). 

The Secretary has previously interpreted the 1955 Act, § 2, as providing 

authority and direction to protect Indian rights.  ER 740-753.  The Secretary 

explained in 1981 that “there are responsibilities arising from congressional 

enactments, which are augmented by the federal trust responsibility to the Hupa 

and Yurok tribes, that compel restoration of the river’s salmon and steelhead 

resources to pre-project levels.”  ER 753.  The congressional enactment referred to 

in the 1981 Secretarial Order is the 1955 Act, § 2.  ER 743.  Congress confirmed 

the Secretary’s federal trust responsibilities to protect and restore the Tribe’s 

fishery resources in the CVPIA, § 3406(b)(23). Any ambiguity regarding the 

Secretary’s authority to preserve fish downstream of the TRD must be resolved in 

favor of the Tribe and protection of fishery trust resources. 

F. The District Court Erred By Not Affording Any Deference to the 
Secretary’s Interpretation. 

 
The first proviso of Section 2 of the 1955 Act, by its own terms, supports the 

action taken by the Secretary to preserve anadromous fish from harm or possible 

death as they migrate through the lower-Klamath River to their natal spawning 

grounds.  Because Congress clearly vested the Secretary with broad authority to 

preserve fish, that is the end of the matter and the Secretary’s action must be 

affirmed.  Chevron, 467 U.S. at 842-43 (“If the intent of Congress is clear, that is 
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the end of the matter; for the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress.”).  To the extent the language is 

ambiguous, the District Court erred by failing to give any deference to the 

Secretary’s interpretation of her authority under the Act.  ER 68-72.  Deference to 

the Secretary’s interpretation is also supported by the Indian canons of construction 

discussed in Section VII(E) above. 

Under Chevron, if Congress has not spoken directly to the issue or the 

statutory language is otherwise ambiguous, the reviewing court must defer to the 

agency’s interpretation so long as the agency’s answer is based on a permissible 

construction of the statute.  Chevron, 467 U.S. at 843.  An agency’s interpretation 

will be permissible unless it is “arbitrary, capricious, or manifestly contrary to the 

statute.”  Id. at 844.  Chevron deference applies to agency interpretations where 

“Congress delegated authority to the agency generally to make rules carrying the 

force of law, and that the agency interpretation claiming deference was 

promulgated in the exercise of that authority.”  Mead, 533 U.S. at 227. Formal 

notice-and-comment rulemaking, as occurred in Chevron, is not a prerequisite to 

granting Chevron deference to an agency decision.  “Delegation of such authority 

may be shown in a variety of ways, as by an agency’s power to engage in 

adjudication or notice-and-comment rulemaking, or by some other indication of a 

comparable congressional intent.”  Id.   
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The Secretary is charged with broad authority to implement and interpret her 

responsibilities under the 1955 Act.  1955 Act, § 2.  Congress left a gap for the 

Secretary to fill and vested her with authority to decide what measures are 

appropriate to preserve fish under prevailing conditions.   Id.  Here, the Secretary 

issued advance notice of her interpretation in a Draft EA (which was consistent 

with prior interpretations of the 1955 Act) and she reviewed comments on the 

proposed action pursuant to NEPA before making a final decision.  ER 228-240.  

The process undertaken here is more formal, and more likely to “foster . . . fairness 

and deliberation” than in Mead, a case that “reviewed an agency interpretation 

contained in a single letter ruling whose precedential force was limited to the 

letter’s recipient . . . .”  Village of Barrington, Illinois v. Surface Transp. Board, 

636 F.3d 650, 659 (D.C. Cir. 2011), quoting Mead, at 230, 233.   

Other courts have afforded Chevron deference to agency actions that are 

informal, but provide adequate process to ensure informed and reasoned decision-

making.  In Barrington, the D.C. Circuit afforded Chevron deference to an agency 

decision in an informal review proceeding that included procedures of public 

notice, receipt and review of comments, and public hearings.  Id.; Humane Society 

of the United States v. Bryson, 924 F. Supp. 2d 1228, 1244-45 (D. Or. 2013) 

(granting Chevron deference to agency interpretation made during review of 

application for authorization to take species under Marine Mammal Protection Act, 
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where agency interpretation was preceded by public notice and comment); Decker 

v. U.S. Forest Service, 780 F. Supp. 2d 1170, 1176 (D. Colo. 2011) (granting 

agency’s legal interpretation in EA Chevron deference, because “it was generated 

through a sufficiently formal process, one which importantly included opportunity 

for public comment”).12   Similarly, the Secretary’s interpretation of her authority 

to preserve fish is entitled to Chevron deference and must be upheld as a 

permissible construction of the authority provided by the 1955 Act. 

Even if Chevron deference does not apply, the Secretary’s interpretation is 

due significant deference pursuant to Skidmore, 323 U.S. 134 (1944).  Pursuant to 

Skidmore, the weight that a court gives the agency’s interpretation is a function of 

the interpretation’s thoroughness, rational validity, and consistency with prior and 

subsequent pronouncements.  Wilderness Soc’y, 353 F.3d at 1068.  Other relevant 

factors include “the ‘logic and expertness’ of an agency decision, the care used in 

reaching the decision, as well as the formality of the process used.” Id.; 

Pronsolino, 291 F.3d at 1133 (“substantial deference” owed to agency where issue 

                                                 
12 In Decker, the Court cited to Wilderness Soc’y v. United States Fish 

&Wildlife Serv., 316 F.3d 913, 922 (9th Cir. 2003) (finding that permit issued after 
preparation of an EA and FONSI merited Chevron deference), an opinion that was 
vacated and reversed by this Court sitting en banc at 353 F.3d 1051 (9th Cir. 2003).  
In its en banc opinion in Wilderness Soc’y, the Court did not directly address 
whether an agency’s legal interpretation in an EA could never be afforded Chevron 
deference as the Court determined in that case: (1) that the agency’s interpretation 
was in direct conflict with the relevant statute; and (2) that the agency’s 
interpretation of law in the context of issuing a permit was not an action that 
carries the force of law under Chevron.  353 F.3d at 1067-68. 
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involves “complicated, science-driven statute for which the [agency] has delegated 

regulatory authority”); Lands Council v. McNair, 537 F.3d 981, 993 (9th Cir. 2008) 

(“particularly deferential” or “most deferential” review where agency is “making 

predictions, within its [area of] special expertise, at the frontiers of science”).  “The 

most important considerations are whether the agency’s interpretation is consistent 

and contemporaneous with other pronouncements of the agency and whether it is 

reasonable given the language and purpose of the Act.”  Delaware Dep’t of 

Natural Resources and Environmental Control v. U.S. Army Corps of Engineers, 

685 F.3d 259, 284 (3d Cir. 2012).  The Secretary’s interpretation of her authority 

here, i.e., that she could direct water releases into the Trinity River for the purpose 

of preserving fish from harm while they migrated upstream through the lower-

Klamath River, is consistent with prior interpretations of the Secretary’s authority 

under the 1955 Act.  

 In 1979, Solicitor Krulitz confirmed that “Congress [in the 1955 Act, § 2] 

specifically provided that in-basin flows (in excess of a statutorily prescribed 

minimum) determined by the Secretary to be necessary to meet in-basin needs take 

precedence over needs to be served by out-of-basin diversion.”  1979 Opinion, ER 

135-136.  The 1979 Opinion expresses Congress’ recognition of and decision to 

protect the fishery and other in-basin needs from demands by the CVP and out-of-

basin diversion.  Id.  The 1979 Opinion supports an expansive interpretation of the 
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provisos in Section 2 of the 1955 Act and is consistent with the Secretary’s 

interpretation of her authority and mandate to release water into the Trinity River 

for the purpose of preserving fish from harm or possible death during their 

upstream migration.   

 In 1981, the Secretary relied on the authority of the 1955 Act to increase 

fishery releases primarily for the purpose of protecting the fishing rights of Indians 

who live and fish along the Trinity and the lower-Klamath River.  ER 738-753.  

The Secretary stated, at ER 742: 

The Hupa and Yurok Indians have rights to fish from the Trinity and 
Klamath Rivers and to adequate water to make their fishing rights 
meaningful.  These rights are tribal assets which the Secretary, as trustee, 
has an obligation to manage for the benefit of the tribes.  The Secretary 
may not abrogate these rights even if the benefit to a portion of the public 
from such an abrogation would be greater than the loss to the Indians. 
 

 Following the 2002 fish kill, the Secretary released water from the TRD for 

the purpose of preventing recurrence of fish-kill conditions in 2003 and 2004 and 

again in each of 2012-2015.  ER 178-179.  At no point has the Secretary or the 

Solicitor ever taken the position that the Secretary is prohibited from using the 

authority of the first proviso of Section 2 of the 1955 Act to take action to preserve 

fish as they migrate through the lower-Klamath River back to their natal spawning 

grounds, including those on the Trinity River.  The Secretary’s interpretation is 
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further supported by her obligation to protect tribal trust resources.  The District 

Court erred by affording no deference to the Secretary.13 

G. The District Court Erroneously Based Its Interpretation of 
the 1955 Act, and Its Conclusion That the Secretary Lacked 
Authority To Implement the FARs, on Isolated, Ambiguous, and 
Unpersuasive Sentences Taken From the TRFES, an Agency 
Scientific Report. 

 
After reviewing the statute’s plain language (which the Court found 

ambiguous), the statutory purpose and context (which the Court found non-

dispositive), the legislative history (which the Court found inconclusive), the 

related statutes (which the Court found to address the distinct issue of 

“restoration”), and the Secretary’s own interpretation of the 1955 Act (which the 

Court improperly disregarded), the District Court reached the erroneous conclusion 

that “there is simply no logical support for an alternative interpretation of the 1955 

Act that affords Federal Defendants authority beyond that set forth in the 1984 Act 

and CVPIA § 3406(b)(23).”  ER 76.  To support this conclusion, the Court did not 

rely upon statutory language, legislative history, or Indian law canons of 

construction.  Instead, the Court erroneously placed dispositive reliance on isolated 

statements made in the TRFES, a scientific report jointly authored by the USFWS 

                                                 
13 In determining whether to afford the Secretary’s interpretation deference 

under Skidmore, the District Court focused on statements taken from the Executive 
Summary of the TRFES.  ER 70-72.  The Court erred by relying on non-binding 
statements in a report co-authored by federal and tribal scientists.  The statements 
from the TRFES relied on by the Court also do not support the conclusion that the 
Court reached.  See Section VII(G) infra. 
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and the Tribe.  The TRFES, as the Court acknowledged, was not “intended as a 

formal statement of agency opinion as to the interpretation of these laws.”  ER 76.  

Yet, the Court wrongly proceeded to afford dispositive weight to statements in that 

study.  Even if the TRFES were relevant for purposes of statutory interpretation, 

the Court misconstrued the statements in the TRFES. 

In its ruling, the District Court nullified the Secretary’s authority in the 1955 

Act by relying primarily on one sentence from the TRFES, which states:   

This report [the TRFES] provides recommendations to the Secretary 
of the Interior to fulfill fish and wildlife protection mandates of the 
1955 Act, the 1981 Secretarial Decision, 1984 Trinity River Basin 
Fish and Wildlife Management Act, 1991 Secretarial Decision, the 
1992 Central Valley Project Improvement Act, and the federal trust 
responsibility to restore and maintain the Trinity River fishery 
resources  (emphasis in opinion). 
 

ER 72.  The Court opined that “these passages are strong indicators that the authors 

of the TRFES, which included the FWS and the Hoopa, believed that the TRFES 

(and by analogy the resulting TRROD) in fact fulfilled the fish and wildlife 

protection mandates of the 1955 Act.”  Id.  Later, in its final analysis of the 1955 

Act, the Court concluded (without citation) that “the Court agrees with the logic set 

forth in the TRFES that the TRFES itself (and the resulting TRROD) represent the 

culmination and embodiment of the Secretary’s responsibilities under the 1955 

Act, the 1984 Act, and CVPIA § 3406(b)(23).”  ER 76.  The Court erred in relying 
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on these statements from the TRFES as its basis for nullifying the authority of a 

sixty-year old Act that Congress itself has never repealed or amended.   

 Assuming arguendo that it were appropriate for the Court to place 

dispositive (or any) weight on an agency field office science report (jointly 

authored by the Tribe) for the purpose of interpreting statutes or the authority 

provided to the Secretary by Congress, the statement relied on by the Court does 

not support the conclusion reached.  The Court relied heavily on the use of the 

word “fulfill” by the TRFES authors.  The word “fulfill” has multiple ordinary 

meanings that do not support the Court’s analysis.  One definition of “fulfill” in 

Webster’s Dictionary is “to put into effect.”  Another is “to measure up to.”  

Measures taken towards restoration of fish and fish habitat in the ROD (as 

recommended by the TRFES) are in furtherance of and support the Secretary’s 

obligation to preserve and protect fish.  However, the authors’ use of the word 

“fulfill” in the TRFES does not mean that those measures were the sole, exclusive, 

and final acts that the Secretary could ever take towards preservation and 

propagation of fish under the authority of the 1955 Act.   

 It would be a gross overstatement and oversimplification to find that the 

agency recommendations in the TRFES were intended to supersede and displace 

all of the Secretary’s trust and statutory obligations (past, present, and future), 

which are supported by a statutory framework that stretches across four decades 
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and entails multiple requirements for preservation and propagation of the fishery in 

addition to restoration.  The TRFES was derived from Congress’ and the 

Secretary’s recognition of the need to repair the unanticipated damage resulting 

from the TRD and to restore the fishery to its pre-TRD status.    

 Most significant, there is no support in the relevant statutes for the District 

Court’s interpretation.  The subsequent acts including the 1984 Act and the CVPIA 

addressed topics of restoration distinct from the fish preservation mandate of the 

1955 Act.  Those acts did not repeal, expressly or implicitly, the 1955 Act 

authority.  Thus, the Secretary retained broad authority to take appropriate actions 

to preserve fish from the threat of another fish-kill during their upstream migration 

through the lower-Klamath River. 

H. The Secretary’s Obligation to Protect Tribal Trust Resources 
Further Supports the Secretary’s Authority Under the 1955 Act 
to Take Action to Preserve Fish From Harm. 

 
 The Tribe has federally protected fishing rights in the Trinity and Klamath 

Rivers.  Parravano, 70 F.3d at 544-546; Blake v. Arnett, 663 F.2d 906 (9th Cir. 

1981).  The Supreme Court has long recognized “the distinctive obligation of trust” 

that binds the government in its dealings with Indian people.  Seminole Nation v. 

United States, 316 U.S. 286 (1942).  This Court has “read the [trust] obligation to 

extend to any federal government action.”  Hoopa Valley Indian Tribe v. Ryan, 415 

F.3d 986, 992-93 (9th Cir. 2005).   
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 “The United States, as a trustee for the Tribes, has a responsibility to protect 

their rights and resources.”  Patterson, 204 F.3d at 1213-14.  In Patterson, a 

dispute between Indian tribes and irrigators of the Klamath Basin regarding flows 

in the Klamath River, this Court held: 

Because Reclamation maintains control of the Dam, it has a 
responsibility to divert the water and resources needed to fulfill the 
Tribes’ rights, rights that take precedence over any alleged rights of the 
Irrigators.  Accordingly, we hold that the district court did not err in 
concluding that Reclamation has the authority to direct operation of the 
Dam to comply with Tribal water requirements. 
 
The holding in Patterson affirming the Secretary’s authority to operate 

water projects to protect tribal rights is not unique.  Joint Board of Control v. 

United States, 832 F.2d 1127, 1131-32 (9th Cir. 1987) (affirming BIA’s authority 

and responsibility as trustee for the Indian tribe to operate federal water project in 

manner that established stream flow and pool levels necessary to protect tribal 

fishery); Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252, 256-

57 (D.D.C. 1972) (Secretary has trust duty “to assert his statutory and contractual 

authority to the fullest extent possible” in order to preserve water for Indian tribe).  

These rulings are consistent with the federal government’s interpretation of its 

trust responsibility to the Tribe.  ER 97 (“Reclamation must exercise its statutory 

and contractual authority to the fullest extent to protect the tribal fisheries . . . .”); 

ER 111 (“Interior . . . must ensure that their actions are consistent with the trust 

obligations of the United States to the Tribes”).  
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The Secretary did not rely on her trust responsibility to the Tribe as an 

independent, stand-alone, basis for her actions here.  The Secretary relied on 

authority provided under the first proviso of Section 2 of the 1955 Act.  Yet, the 

Secretary’s actions under the 1955 Act were necessitated and supported by her 

obligation to protect and preserve the Tribe’s fish resources.  The 2002 fish-kill 

had a devastating effect on the tribal fishery in that year and subsequent years.  

When conditions replicate those that existed in 2002, the Secretary is compelled to 

act to prevent recurrence of such a devastating destruction of tribal trust resources.  

The Secretary cited her obligation to the Tribe in the EA and FONSI.  ER 198, 

206, 224-225.  By taking action under the 1955 Act to preserve fish, the Secretary 

was acting consistent with her responsibility to exercise her statutory and 

contractual authority to the fullest extent to protect tribal fisheries.      

VIII. CONCLUSION 

The Tribe requests that this Court rule that the Secretary has statutory 

authority, pursuant to the first proviso of Section 2 of the 1955 Act, to release 

water from the TRD into the Trinity River for the purpose of preserving fish from 

harm or death during their upstream migration through the lower-Klamath River.  

The District Court’s judgment and ruling that the Secretary lacked statutory 

authority under the first proviso to implement the FARs should be reversed. 
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Respectfully submitted this 18th day of December, 2015. 
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/s/ Thomas P. Schlosser    
Thomas P. Schlosser, Wash. Bar #6276 
 
/s/ Thane D. Somerville    
Thane D. Somerville, Wash. Bar #31468 
 
Attorneys for the Hoopa Valley Tribe 
801 Second Avenue, Suite 1115 
Seattle, Washington 98104-1509 
Tel: 206-386-5200 
t.schlosser@msaj.com 
t.somerville@msaj.com 
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X. STATEMENT OF RELATED CASES 

 In addition to the Hoopa Valley Tribe, other parties to the District Court 

proceeding have filed appeals to this Court of the District Court’s Final Judgment 

and Memorandum Decision.  Those appeals are: (1) Ninth Circuit Case No. 14-

17506 (filed by Federal Defendants on December 22, 2014); (2) Ninth Circuit Case 

No. 14-17515 (filed by Yurok Tribe on December 22, 2014); and (3) Ninth Circuit 

Case No. 14-17539 (filed by Plaintiffs on December 23, 2014).  Appellants Sally 

Jewell et al, Hoopa Valley Tribe, and Yurok Tribe jointly filed a single Excerpts of 

Record relating to their three respective appeals. 

 A case previously heard in this Court which relates to the present case is 

Westlands Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853 (9th Cir. 2004). 

 Another related case, which addresses the Secretary’s authority under 

proviso 2 of Section 2 of the 1955 Act and other sources of legal authority for the 

FARs, is currently pending in the United States District Court for the Eastern 

District of California, which is San Luis & Delta-Mendota Water Authority v. 

Jewell, Case No. 15-cv-01290-LJO-GSA (E.D. Cal.) (case filed August 21, 2015). 

  Respectfully submitted this 18th day of December, 2015. 
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  Thomas P. Schlosser 
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