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l. STATEMENT OF JURISDICTION

Plaintiffs alleged jurisdiction in the District Court pursuant to 28 U.S.C.
§§ 1331 and 1346(a)(2). Joint Excerpts of Record (ER) 143." The District Court
entered final judgment on October 24, 2014. ER 84. Pursuant to FRAP 3 and
4(a)(1)(B), the Hoopa Valley Tribe timely filed Notice of Appeal to this Court on
December 19, 2014. ER 182. This Court has jurisdiction under 28 U.S.C. § 1291.

1. STATEMENT OF THE ISSUES

Whether the Secretary of the Interior (“Secretary”) has statutory authority
under the first proviso of Section 2 of the 1955 Trinity River Division Central
Valley Project Act, Pub. L. No. 84-386, 69 Stat. 719 (“1955 Act”) to release water
from the Trinity River Division for the purpose of preserving fish from harm and
possible death during their upstream migration through the lower-Klamath River?

1. ADDENDUM STATEMENT

The attached addendum includes pertinent statutes and legislative history.

IV. STATEMENT OF THE CASE

The Hoopa Valley Tribe (“Tribe™), a federally-recognized Indian tribe, is
located on the Hoopa Valley Reservation, which was established for the Tribe by

the United States in 1864. Parravano v. Babbitt, 70 F.3d 539, 542 (9" Cir. 1995),

t Sally Jewell et al., Hoopa Valley Tribe, and Yurok Tribe prepared a Joint
Excerpts of Record for their three related appeals, which is filed in Case No. 14-
17506.
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cert. denied, 518 U.S. 1016 (1996). The lower twelve miles of the Trinity River,
and a stretch of the Klamath River near the Trinity confluence, flow through the
Tribe’s Reservation. ER 647. Anadromous fish returning to the Trinity River
from the Pacific Ocean must swim through 44 miles of the lower-Klamath River.
The principal purpose of the Tribe’s Reservation was to set aside sufficient
resources of these rivers for the Indians to be self-sufficient and achieve a
moderate living based on fish. Memorandum from John D. Leshy (M-36979),
Solicitor of the Department of the Interior to the Secretary of the Interior (Oct. 4,
1993), (ER 100, 109-110, 113, 122) (1993 Opinion), cited with approval,
Parravano, 70 F.3d at 542.

In 2002, thousands of fall-run Chinook salmon died in the lower-Klamath
River when a combination of a large returning fish run, unusually low flow
conditions, and poor water quality led to a severe disease outbreak that spread
quickly amongst the crowded fish. ER 192, 205. At least 33,000 adult salmonids
were killed. ER 515-516. Actual fish losses may have been double that number.
ER 499. The 2002 fish-kill effectively halted tribal harvest of fish that year and
adversely affected subsequent years’ harvests. ER 482, 499.

Since 2002, the Secretary has proactively released water from Trinity
Reservoir in the late-summer of six separate years (2003-2004, 2012-2015) when

fishery managers and scientists concluded that fish returns and low flow conditions
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were expected to duplicate conditions present in 2002. ER 178-179. In each of
those years, salmon migrated upstream through the lower-Klamath River to
spawning grounds in the Trinity and Klamath rivers without significant disease or
adult mortalities. 1d.; ER 192.

This appeal addresses the Secretary’s authority to make those preventative
releases pursuant to the first proviso of Section 2 of the 1955 Act. The Tribe’s
position is that the actions taken by the Secretary to preserve fish (including
anadromous fish of both Trinity and Klamath River origin) are authorized by the
first proviso of Section 2 of the 1955 Act and are further supported by the
Secretary’s fiduciary obligation to protect tribal trust resources.

A. Statement of Facts

1. The Trinity River Is Tributary to the Klamath River.

The Trinity River, in northwest California, is the largest tributary to the
Klamath River. ER 646. A map of the Trinity and Klamath Rivers is at ER 647.
The confluence of the Trinity and Klamath Rivers is at Weitchpec, just north of the
Hoopa Reservation and within the boundary of the adjoining Yurok Reservation.
ER 647. The stretch of Klamath River located below the confluence is commonly

known as the “lower-Klamath.” The lower-Klamath flows from the confluence
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through the Yurok Reservation for 44 miles to the Pacific Ocean.” Westlands
Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 860-61 (9" Cir. 2004).

2. Upon Returning From the Ocean, Salmon Migrate Through the
Lower-Klamath River to Trinity River Spawning Grounds.

The Klamath and Trinity Rivers provide spawning and rearing habitat to
substantial runs of anadromous fish, including Chinook and Coho salmon, and
steelhead trout. Westlands, 376 F.3d at 860-62; ER 654-663. Each species requires
varied water conditions, including depth, velocity, and temperature, at different
stages throughout their lives. ER 656-659. “By their very nature, anadromous fish
live transient lives.” Parravano, 70 F.3d at 542. Depending on the species, a
juvenile fish will remain in the freshwater river for a few months to a few years,
before migrating downriver to the ocean. ER 657-658. After one to six years in
the ocean, depending on the species, the fish will return to the mouth of the
Klamath River and begin migrating back upriver to their natal spawning grounds in
the Trinity River or mainstem Klamath River. ER 659-660.

The timing of the upriver migration varies depending on the species. ER

660-661. Relevant here, fall-run Chinook salmon begin their upriver migration to

2From 1891 through 1988, the strip of land through which the lower-
Klamath flows from the confluence to the ocean was part of the Hoopa Valley
Indian Reservation, which was shared by Hoopa and Yurok people. Mattz, 412
U.S. at 493-94. In 1988, Congress partitioned the “Joint Reservation” into separate
reservations for the Hoopa and Yurok Tribes. Hoopa Valley Tribe v. United
States, 597 F.3d 1278, 1281 (Fed. Cir. 2010).

4
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Trinity or Klamath River spawning grounds in August of each year. ER 660.
Some of these salmonids will continue migrating through the lower-Klamath and
up the Trinity River until they reach Lewiston Dam. Id. Coho salmon, which are
listed as threatened under the Endangered Species Act® begin their upriver
migration to their Trinity or Klamath River spawning grounds in September. Id.
Certain runs of steelhead also return to the Klamath and Trinity Rivers in late
summer and early Fall. ER 661. The total quantity of fish returning to the
Klamath and Trinity Rivers (known as “escapement”) varies each year, as does the
relative numbers of fish that return to spawn in the Trinity River versus the
mainstem-Klamath. “The preservation of the species depends on an adequate level
of escapement, i.e., sufficient numbers of fish avoiding capture and returning up-
river from the ocean to spawn.” United States v. Eberhardt, 789 F.2d 1354, 1363
(9" Cir. 1986) (Beezer, J., concurring).

3. In 1955, Congress Authorized the Trinity River Division
(TRD).

In 1955, Congress authorized development of the TRD as a part of the

Central Valley Project (CVP), which is an extensive system of dams, canals, and
reservoirs that stores and regulates water for California’s Central Valley.

Westlands, 376 F.3d at 861. The TRD became operational in 1964. ER 646. The

262 Fed. Reg. 24588 (May 6, 1997) (listing SONCC coho as threatened; 70
Fed. Reg. 37160 (June 28, 2005) (reaffirming coho listing).

5
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TRD impounds the Trinity River at Trinity Dam, behind which water accumulates
to form Trinity Reservoir. ER 212-213. A second reservoir and dam, called
Lewiston, sits immediately downstream of Trinity Dam/Reservoir, and regulates
water releases to the Trinity River. Id.; ER 648. At Lewiston, water is also
diverted to the Sacramento River Basin. Id. The confluence of the Trinity and
Klamath Rivers at Weitchpec is located 112 miles downstream of Trinity Dam.
Westlands, 376 F.3d at 860. See map at ER 647.

When Congress authorized the TRD in the 1955 Act, Congress recognized
that “an asset to the Trinity River Basin, as well as to the whole north coastal area,
are the fishery resources of the Trinity River.” S. Rep. No. 1154, 84 Cong., 1%
Sess. (1955 Senate Report) at 5; H.R. Rep. No. 602, 84" Cong., 1% Sess. (1955
House Report) at 4. In Section 2 of the 1955 Act, Congress directed maintenance
of a minimum flow in the Trinity River below Lewiston Dam of not less than 150
cfs during July through November. 1955 Act, § 2. Congress further required the
Secretary “to adopt appropriate measures to insure the preservation and
propagation of fish and wildlife, including, but not limited to [the 150 cfs
minimum flow].” Id. It is that “preservation and propagation” authority contained
in the first proviso of Section 2 of the 1955 Act that the Secretary relies on to

support her fish preservation actions here.
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In 1979, Interior Solicitor Krulitz explained that the provisos of Section 2 of
the 1955 Act limit the integration of the TRD into the CVP and require the
Secretary to exercise a priority for use of all TRD water necessary to protect fish
and other in-basin needs:

On occasion the Congress has specifically limited the Secretary’s

discretion in meeting the general CVP priorities. For example, in

authorizing the Trinity River Division of the CVP in 1955, Congress

specifically provided that in-basin flows (in excess of a statutorily
prescribed minimum) determined by the Secretary to be necessary to

meet in-basin needs take precedence over needs to be served by out-of-

basin diversion. See Pub. L. No. 84-386, § 2. In that case, Congress’

usual direction that the Trinity River Division be integrated into the

overall CVP, set forth at the beginning of section 2, is expressly

modified by and made subject to the provisos that follow giving

specific direction to the Secretary regarding in-basin needs.

Memorandum from Solicitor to Assistant Secretary, Land and Water Resources,
Dec. 7, 1979 (1979 Opinion). ER 135-136.

Nonetheless, the construction and operation of the TRD radically altered the
Trinity River environment by blocking, destroying, and degrading river habitats
that supported once-abundant fish populations. Westlands, 376 F.3d at 862. In
addition to obstructing 109 miles of habitat upstream of Lewiston Dam previously
used for holding, spawning and rearing, the TRD diverted an average of 88% of
the annual inflow out of the Trinity River and into the Sacramento River Basin

during its first ten years of operation (substantially more than what Congress was

advised in the plan of development). ER 642, 649; Westlands, 376 F.3d at 861;
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1955 House Report, at 4. This had the effect of narrowing the river channels,
increasing water velocity, altering normal water temperature patterns, and spoiling
and limiting spawning grounds on the Trinity River below Lewiston Dam. ER
642, 649. Within a decade of the TRD’s completion, salmonid populations
dramatically decreased. ER 643. Between 1963 and 1981, Chinook salmon runs
in the Trinity River declined by 80%. ER 744. Eighty to ninety percent of total
salmonid habitat in the Trinity Basin was lost during that time period. ER 650.

4. To Protect Tribal Rights, the Secretary and Congress Took
Action to Restore Fish and Fish Habitat to Pre-Project Levels.

The reduction in salmon populations had a devastating impact on the Tribe.
For generations, the Tribe has depended on the fishery resources of the Trinity and
Klamath Rivers. Parravano, 70 F.3d at 542; ER 741. The Tribe holds federally-
reserved fishing and water rights in both rivers. Parravano, 70 F.3d at 544-46;
United States v. Adair, 723 F.2d 1394, 1411 (9" Cir. 1984). The United States, as
trustee for the Tribe, has a fiduciary responsibility to protect and preserve the
Tribe’s trust resources. ER 653; 741-42; Klamath Water Users Ass’n v. Patterson,
204 F.3d 1206, 1213 (9" Cir. 2000); Memorandum to Regional Director, Bureau of
Reclamation from Regional Solicitor, Pacific Southwest Region (July 25, 1995)
(1995 Opinion) (“Reclamation must exercise its statutory and contractual authority

to the fullest extent to protect the tribal fisheries and tribal water rights.”) ER 97.
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In 1981, relying on an environmental study, the authority provided by the
1955 Act, 8§ 2, and the trust obligation to protect tribal resources, the Secretary
ordered an increase in annual flows released from the TRD to the Trinity River
downstream of Lewiston Dam. ER 738-753. Under the 1981 Secretarial Order,
flows released from the TRD in normal water years increased from 120,500 acre-
feet annually to 340,000 acre-feet annually. ER 738. The Secretary also directed
initiation of a Trinity River Flow Evaluation Study (“TRFES”) to study and
develop a flow regime and other measures to improve habitat conditions in the
Trinity River. ER 650. In the 1981 Order, the Secretary stated:

[T]he [Hoopa] and Yurok Indians have rights to fish from the Trinity and

Klamath Rivers and to adequate water to make their fishing rights

meaningful. These rights are tribal assets which the Secretary, as trustee,

has an obligation to manage for the benefit of the tribes. The Secretary

may not abrogate these rights even if the benefit to a portion of the public

from such an abrogation would be greater than the loss to the Indians.
ER 742. The Secretary concluded “there are responsibilities arising from
congressional enactments, which are augmented by the federal trust responsibility
to the Hupa and Yurok tribes, that compel restoration of the river’s salmon and
steelhead resources to pre-project levels.” ER 753.

In 1984, Congress affirmed and authorized the Secretary’s restoration goal
in the Trinity River Basin Fish and Wildlife Management Act (1984 Act”), Pub.
L. No. 98-541, 98 Stat. 2721. Congress found that “the Secretary requires

additional authority [beyond that provided in the 1955 Act] to implement a basin-
9
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wide fish and wildlife management program in order to achieve the long-term goal
of restoring fish and wildlife populations in the Trinity River Basin to a level
approximating that which existed immediately before the start of the construction
of the [TRD].” 1984 Act, § 1(6). Section 2(a) of the 1984 Act directed the
Secretary to formulate and implement a program designed to restore the fish and
wildlife populations in the Trinity Basin to pre-TRD levels. Congress required the
program to include: (1) rehabilitation of fish habitats in the Trinity River between
Lewiston Dam and Weitchpec; (2) rehabilitation of fish habitats in tributaries of
the Trinity River below Lewiston Dam; and (3) improvements to the Trinity River
Fish Hatchery. 1984 Act, 8 2(a)(1).

The 1984 Act focused on restoration of fish habitat in the mainstem Trinity
River and its tributaries, which would help to achieve the goal of restoring fish
populations in the Trinity River. Id. In 1986, Congress expanded the scope of the
restoration mandate to the Klamath River in the Klamath River Basin Conservation
Restoration Area Act (“1986 Act”), Pub. L. No. 99-552, 100 Stat. 3080. In passing
the 1986 Act, Congress found that “the Secretary has the authority to implement a
restoration program only in the Trinity River Basin [under the 1984 Act] and needs
additional authority to implement a restoration program . . . to restore anadromous

fish to optimum levels in both the Klamath and Trinity Basins.” 1986 Act, § 1(9).
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Neither the 1984 Act nor the 1986 Act repealed or restricted the pre-existing
authority to preserve and propagate fish provided to the Secretary by the 1955 Act.
In 1992, Congress passed the Central Valley Project Improvement Act
(“CVPIA™), Pub. L. No. 102-575, §§ 3401-12, 106 Stat. 4600, 4706-31 (1992).
Section 3406(b)(23) of the CVPIA required the Secretary to take specific actions
“in order to meet Federal trust responsibilities to protect the fishery resources of
the Hoopa Valley Tribe, and to meet the fishery restoration goals of the [1984
Act].” CVPIA, 8 3406(b)(23). The Secretary was directed to complete the TRFES
initiated by the Secretary in 1981 by September 30, 1996. 1d., § 3406(b)(23)(A).
If the Secretary and the Tribe concurred in the TRFES’ recommendations once
completed, the Secretary was directed to implement any increase in flow
accordingly. 1d., 8 3406(b)(23)(B).

In 1996, Congress reauthorized and amended the 1984 Act in the Trinity
River Basin Fish and Wildlife Management Act of 1996 (“1996 Act”), Pub. L. No.
104-143, 110 Stat. 1339 (1996). The 1996 Act amended the scope of the 1984
Act’s mandate to include rehabilitation of fish habitat “in the Klamath River
downstream of the confluence with the Trinity River.” 1996 Act, § 3(b). Neither
the CVPIA nor the 1996 Act repealed or restricted the authority to preserve and

propagate fish provided to the Secretary by Section 2 of the 1955 Act.
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5. The TRFES, Finalized in 1999, Recommended Specific
Measures to Restore Fish Habitat in the Mainstem Trinity
River.

The Final TRFES was released in 1999. ER 606. The scope of the TRFES
and the recommendations made therein were limited to habitat restoration in the
mainstem Trinity River. ER 681-683; 689-705; 722-726. Prior to TRD
development, the Trinity River was a “dynamic alluvial river,” in which plentiful
salmon spawning and rearing habitat existed. ER 631. Regulation of flows,
resulting from the TRD, destroyed the alluvial features and limited salmon habitat
in the mainstem Trinity. Id. In the TRFES, scientists analyzed the fundamental
attributes of an alluvial river and how those attributes could be restored (in part)
through carefully managed flow releases. ER 633. The TRFES recommended a
flow regime and management actions to rehabilitate habitat in the mainstem
channel of the Trinity River between Lewiston Dam and the Klamath confluence at
Weitchpec. ER 633-636; 681-683. The TRFES did not address restoration issues
downstream of the Trinity-Klamath confluence. ER 681-737.

Following completion of the TRFES and an EIS under NEPA, the Secretary
executed and the Tribe concurred in the Trinity River Record of Decision (“ROD”)
in December 2000. ER 549. The ROD adopted the recommendations from the
TRFES, which were designed to restore physical fishery habitat in the mainstem

Trinity River pursuant to Congress’ direction in the 1984 Act and CVPIA. ER 530-
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531. Included in the recommendations adopted in the ROD is a schedule of flow
releases below Lewiston Dam on the Trinity River, which are intended to facilitate
restoration of fish habitat between Lewiston Dam and Weitchpec. ER 533; 556-
57; 681-718. The ROD went into full effect in 2004 following this Court’s ruling
in Westlands, 376 F.3d 853, which rejected claims brought by these same
Plaintiffs.

6. Following the 2002 Fish-Kill, the Secretary Has Taken Action

When Necessary to Prevent A Recurrence Pursuant to the
Authority to Preserve Fish in the 1955 Act.

In September 2002, thousands of fall-run Chinook salmon died in the lower-
Klamath River during their migration upstream when a combination of unusually
low flows, warm water temperatures, and a large number of returning fish led to a
severe disease outbreak. ER 192-193, 515. Since 2002, the Secretary has
scheduled extra releases of water from Trinity Reservoir during the late-summer in
six separate years (2003-2004, 2012-2015) when fishery managers and scientists
concluded that fish returns and low flow conditions were expected to duplicate

conditions present in 2002.* Id.; ER 178-179.

*The releases are referred to as “Flow Augmentation Releases” or “FARSs.”
The 2003 FARs were made while appeal of the ROD was pending in this Court in
the Westlands litigation. In 2003, District Court Judge Wanger, upon the United
States’ motion, issued a ruling permitting the Secretary to use up to 50,000 acre-
feet for the purpose of preventing recurrence of fish-kill conditions. ER 336. This
Court approved modification of the injunction to permit use of the 50,000 acre feet
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In their First Amended Complaint (FAC), Plaintiffs challenged the
Secretary’s legal authority to make the 2012 and 2013 FARs, contending primarily
that the FARs were barred by § 3406(b)(23) of the CVPIA. ER 164. Plaintiffs’
request to enjoin the 2013 FARs was denied. ER 1. Plaintiffs sought injunctive
relief to halt the 2014 FARs, but Plaintiffs’ request was denied.> ER 17.

In 2012, projected flow conditions and a forecasted record fall-run Chinook
salmon escapement to the lower-Klamath River presented similar conditions to
those experienced during the 2002 die-off. ER 335-336. Thus, the Fall Flow
Subgroup, including the U.S. Fish and Wildlife Service (“USFWS”) and National
Marine Fisheries Service (“NMFS”), developed recommendations for maintaining
flows in the lower-Klamath River to reduce the possibility of a disease outbreak.
Id.; ER 389-409. The Bureau of Reclamation (“Reclamation”) prepared a Draft
Environmental Assessment (“EA”) and a Draft Finding of No Significant Impact
(“FONSI”) pursuant to NEPA, which analyzed and solicited public comment on
the potential effects of the proposed releases. ER 359-388. In the EA,

Reclamation analyzed the possibility of releasing up to 92,000 acre-feet of water.

for additional releases in 2003. Westlands, 376 F.3d at 865. The Secretary released
38,000 acre-feet of water in 2003. Plaintiffs did not challenge the 2004 FAR:s.

> Plaintiffs filed a separate lawsuit and a request to enjoin the 2015 FARSs,
which was denied. That lawsuit, San Luis & Delta-Mendota Water Authority v.
Jewell, No. 15-1290 (E.D. Cal.), which addresses other sources of legal authority
not at issue in this appeal, remains pending in the District Court below.
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ER 378-379. After reviewing public comment, a final EA and FONSI were issued.
ER 324-358. Pursuant to the Secretary’s authorization, Reclamation ultimately
released 39,000 acre-feet of water for the 2012 FARs. ER 205. No significant
disease outbreak or unusual fish mortalities occurred. Id.

In 2013, due to dry hydrologic conditions and well above average expected
escapement, the Trinity Management Council and the Pacific Fishery Management
Council recommended flow releases to prevent replication of fish-kill conditions.
ER 317-323. Reclamation prepared an EA and FONSI based on the input from
scientists and fishery managers and solicited and reviewed public comment on the
proposed action. ER 190-240. The EA estimated a need to release 62,000 acre-
feet of water to prevent recurrence of fish-kill conditions in 2013 (ER 193);
however, Reclamation ultimately released 17,500 acre-feet. No significant disease
or mortality occurred.

The FARs are made during the late-summer/early Fall when adult salmon
return from the ocean to the Klamath River and migrate upstream to spawn in the
Trinity or Klamath River, depending on their stream of origin. ER 660-61. The
FARs are limited to those amounts deemed necessary by the Secretary, as informed
by scientists and fishery managers, to provide flow conditions that will reduce the
likelihood of disease outbreak among fish migrating upstream to reach their natal

spawning grounds. ER 205-211; 317-323. In each year where the Secretary
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released FARS to preserve and protect the fish returning in the lower-Klamath
River, salmon migrated through the lower-Klamath to their spawning grounds
without significant disease or adult mortalities. ER 205.

B. Procedural History

On August 7, 2013, Plaintiffs filed suit challenging the Secretary’s legal
authority to make the FARs. ER 39. Plaintiffs alleged the Secretary’s action
violated provisions of the CVPIA, NEPA, the ESA, and other provisions of federal
Reclamation law and California state law. Id. The Tribe and three other parties
intervened as defendants in support of the Secretary. Id. The Secretary and
Intervenor-Defendants argued that the FARs did not violate any law and that the
Secretary had authority and a responsibility to implement the FARs pursuant to the
first proviso in Section 2 of the 1955 Act.

On August 13, 2013, the District Court issued a temporary restraining order
(TRO) that enjoined the Secretary from making the FARs. ER 39. Following a
hearing on August 21-22, 2013, the Court lifted the TRO and denied Plaintiffs’
motion for preliminary injunction. 1d. The Secretary implemented the 2013 FARSs.
Plaintiffs filed their FAC on October 4, 2013, which retained all claims asserted in
their Complaint. Id.; ER 137. Following cross-motions for summary judgment,
the Court entered a Memorandum Decision on October 1, 2014 (ER 33) and Final

Judgment on October 24, 2014. ER 84. In the interim, Plaintiffs sought a
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preliminary injunction to bar implementation of FARs in 2014. ER 17. The Court
denied Plaintiffs’ request and the Secretary implemented the 2014 FARs.® Id.

In its Memorandum Decision and Final Judgment, the Court rejected all
claims raised in Plaintiffs’ FAC and entered judgment in favor of the Secretary and
Defendant-Intervenors on all of Plaintiffs’ claims arising under the CVPIA, NEPA,
the ESA, the Reclamation Act, and California law. ER 82-86. However, the Court
entered judgment in favor of Plaintiffs and against the Secretary and Defendant-
Intervenors on the related issue of whether the Secretary has statutory authority to
implement the FARs under the first proviso of Section 2 of the 1955 Act. Id. The
Court’s judgment “declares that the provision of section 2 of the 1955 Act cited by
Defendants is limited in scope to the Trinity River basin, and so does not provide
authorization for Federal Defendants to implement the 2013 FARs to benefit fish
in the lower-Klamath River.” ER 85.

C. Rulings Presented for Review

The Tribe appeals the District Court’s judgment and related ruling that the
first proviso of Section 2 of the 1955 Act does not provide the Secretary with

statutory authority to implement the FARSs for the purpose of preserving fish from

s The Secretary relied on the second proviso of Section 2 of the 1955 Act and
other sources of legal authority, to support the 2015 FARs. Plaintiffs’ suit
challenging the 2015 FARs remains pending in the District Court. See note 5
supra. This appeal addresses only the first proviso of Section 2 of the 1955 Act,
which was the only authority relied on by the Secretary to support the 2012 and
2013 FARs.
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harm or possible death during their upstream migration through the lower-Klamath
River to their natal spawning grounds.” ER 85; 67-76.

V. SUMMARY OF THE ARGUMENT

The first proviso of Section 2 of the 1955 Act provides that “the Secretary is
authorized and directed to adopt appropriate measures to insure the preservation
and propagation of fish . ...” 1955 Act, 8 2. This statutory language grants the
Secretary broad authority and an affirmative responsibility to take appropriate
measures to preserve fish from harm. In this case, the Secretary directed water
releases into the Trinity River for the purpose of preserving and protecting
anadromous fish as they migrate through the lower-Klamath River to spawning
grounds in the Trinity River and upper-Klamath River. The Secretary’s action is
authorized by plain and unambiguous language of the 1955 Act.

The plain language of the 1955 Act supports the Secretary’s authority to act
to preserve fish in this case. But even if the 1955 Act were ambiguous, the District
Court should have deferred to the Secretary’s interpretation, which is persuasive,
reasonable, and has been the consistent position of the Department of the Interior
for four decades. Applicable federal Indian law canons of construction further

support the Secretary’s interpretation.

"The District Court’s analysis of the first proviso of Section 2 of the 1955
Act is at ER 67-76.
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The Secretary’s interpretation of the 1955 Act is more reasonable than the
District Court’s, which would only permit the Secretary to take action to preserve
anadromous fish of the Trinity River while the fish are physically located upstream
of the Trinity-Klamath confluence. The District Court’s interpretation would
prohibit the Secretary from taking action to preserve Trinity River fish that during
their normal migration are found even a short distance (e.g., a few meters)
downstream of the confluence, while permitting action to protect those same fish
once they swam upstream of the confluence. The Court’s interpretation would also
bar the Secretary from taking action to preserve intermixed Klamath-river runs.
Such an arbitrary interpretation directly conflicts with and undermines Congress’
mandate to preserve fish from harm wherever they may be located in the river and
ignores an essential biological attribute of salmon — their anadromy.

The District Court reviewed the purpose and context of the 1955 Act, and its
legislative history, all of which strongly support the Tribe’s argument that the
Secretary’s action was authorized. Congress was aware that the Trinity and lower-
Klamath river and their anadromous fish resources were inter-connected. While
Congress underestimated the negative impact that the TRD would have on the river
system and its fishery, Congress imposed broad responsibility on the Secretary to

take action to insure preservation and propagation of fish. 1955 Act, § 2.

19



Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 28 of 165

Congress has never repealed the authority and directive to preserve fish
found in the 1955 Act. In the 1980’s and 1990’s, Congress provided the Secretary
with new authority and direction to develop programs to restore fish and fish
habitat in the Trinity and Klamath Rivers to pre-TRD levels. The 1984 Act, the
CVPIA, and the ROD that resulted from the CVPIA were focused on restoration of
fish and fish habitat in the mainstem Trinity River to pre-TRD levels. Those laws
did not take any authority away from the Secretary; rather, they provided the
Secretary with additional authority above and beyond that provided in the 1955
Act in recognition of the failure of Congress’ expectation that the TRD would
“maintain[] and improv[e] fishery conditions.” 1955 House Report, at 4; 1955
Senate Report, at 5. In this case, the Secretary relied on her broad authority to
insure preservation of fish by releasing water into the Trinity River to prevent
recurrence of fish-kill conditions while fish migrated through the lower-Klamath
River to their Trinity River and mainstem Klamath spawning grounds.

The Secretary’s action also is consistent with and supported by her fiduciary
obligation to protect the Tribe’s fishery trust resources. This Court has recognized
the Tribe’s federally protected fishing rights in the Trinity and Klamath Rivers.
Parravano, 70 F.3d at 544-546. This Court has also recognized the Secretary’s
responsibility as trustee to protect the Tribe’s trust resources. Patterson, 204 F.3d

at 1213-14. The Secretary has a fiduciary duty to exercise her statutory and
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contractual authority to the fullest extent possible to protect tribal rights. Section
VII(H) infra. This Court should affirm the Secretary’s broad authority to preserve
fish as provided by Congress in the first proviso of Section 2 of the 1955 Act and
find that the FARs are permissible under that authority.

V1. STANDARD OF REVIEW

The District Court’s interpretation of the 1955 Act is a question of law that
this Court reviews de novo. Sullivan v. Dollar Tree Stores, Inc., 623 F.3d 770, 776
(9" Cir. 2010). The District Court’s interpretation is not entitled to deference.
Rabkin v. Oregon Health Sciences Univ., 350 F.3d 967, 971 (9" Cir. 2003).

While this Court must not defer to the District Court’s interpretation, it is
required to defer to the Secretary’s reasonable interpretation of the 1955 Act.
Chevron, U.S.A,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
843 (1984); Pronsolino v. Nastri, 291 F.3d 1123, 1131 (9" Cir. 2002) (“If Chevron
deference applies, we must defer to the agency’s interpretation as long as it is
reasonably consistent with the statute™). If Chevron deference is not appropriate,
the Court must give “substantial deference” to the Secretary’s interpretation
pursuant to Skidmore v. Swift & Co., 323 U.S. 134 (1944) and United States v.
Mead, 533 U.S. 218 (2001). ““Substantial deference” is owed to the agency’s
interpretation under Skidmore where the issue involves a “complicated, science-

driven statute for which the [agency] has delegated regulatory authority.”
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Pronsolino, 291 F.3d at 1133. The District Court erred by failing to provide any
deference (under either Chevron or Skidmore) to the Secretary’s interpretation of
her authority to preserve fish and to protect tribal trust resources under the first
proviso in Section 2 of the 1955 Act.

Vil. ARGUMENT

A. The Plain Lanqguage of the First Proviso of Section 2 of the 1955 Act
Broadly Authorizes and Directs the Secretary to Take Appropriate
Actions to Insure Preservation of Fish.

The starting point for interpreting a statute is the language of the statute
itself. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Foundation., Inc., 484 U.S.
49, 56 (1987). The Court begins by “determin[ing] whether the language at issue
has a plain and unambiguous meaning with regard to the particular dispute in the
case.” Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450 (2002). The Court must
assume that “the ordinary meaning of that language accurately expresses the
legislative purpose [of Congress].” Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc.,
469 U.S. 189, 194 (1985).

Section 1 of the 1955 Act authorized construction, operation, and
maintenance of the TRD on the Trinity River. 1955 Act, § 1. Section 2 of the
1955 Act provides in relevant part:

Subject to the provisions of this Act, the operation of the [TRD] shall

be integrated and coordinated, from both a financial and an operational
standpoint, with the operation of other features of the [CVP], .. . in
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such manner as will effectuate the fullest, most beneficial, and most
economic utilization of the water resources hereby made available:

Provided, That the Secretary is authorized and directed to adopt
appropriate measures to insure the preservation and propagation of
fish and wildlife, including, but not limited to, the maintenance of the
flow of the Trinity River below the diversion point at not less than
[150 cfs] unless the Secretary and the California Fish and Game
Commission determine and agree that lesser flows would be adequate
for maintenance of fish life and propagation thereof; . . . (underlining
added)

The first proviso of Section 2 of the 1955 Act is stated in the broadest terms.
It unambiguously vests the Secretary with authority and responsibility to take
whatever measures she, in her discretion, deems appropriate to insure the
preservation and propagation of fish. Trinity County v. Andrus, 438 F. Supp. 1368,
1376 (E.D. Cal. 1977) (discussing Secretary’s discretion to determine appropriate
measures to preserve and propagate the fishery). The fish that the Secretary is
authorized to preserve explicitly include, at least, the anadromous fish of the
Trinity River. Westlands, 376 F.3d at 861; 1955 House Report, at 4; 1955 Senate
Report, at 5. Here, the Secretary acted by releasing water from the TRD into the
Trinity River for the purpose of preserving anadromous fish returning to spawn in
the Trinity River, as well as fish returning to spawn in the mainstem Klamath. ER
64 (“There is no dispute that the FARs were designed to aid fish returning to both

the Trinity River and the Klamath River basins.”) (emphasis in original) This is an
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action plainly encompassed by the broad authority vested in the Secretary by the
plain language of the 1955 Act and no further statutory analysis is required.

The District Court did not find that any language of the 1955 Act expressly
prohibited the Secretary’s action; rather, the Court declared the 1955 Act to be
“ambiguous as to the Federal Defendants’ asserted authority.” ER 73. The Court
found ambiguity where none existed by focusing on the lack of any specific
reference to the Klamath River or Klamath Basin in Section 2 of the 1955 Act. But
this is a backwards interpretation of the 1955 Act that wrongly assumes Congress
was unaware that the Trinity flows into the Klamath River and that Congress
intended an arbitrary geographic restriction not found in the text of the statute
itself. Zuber v. Allen, 396 U.S. 168, 185 (1969) (“legislative silence is a poor
beacon to follow in discerning the proper statutory route”). The plain language of
the authorization in the first proviso of Section 2 of the 1955 Act is broad and
should be interpreted broadly. Nothing in the plain language of the 1955 Act
restricts the Secretary from taking appropriate measures to preserve fish
downstream of the TRD, including downstream of the Trinity-Klamath confluence.
Even if the statute were ambiguous (which it is not), the Court erred by failing to
defer to the Secretary’s reasonable interpretation. See Section VII(F) infra.

Congress chose to use broad language, with no explicit limitations, when

authorizing and directing the Secretary to act to preserve migratory fish. BedRoc
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Ltd., LLC v. United States, 541 U.S. 176, 183 (2004) (courts must presume
Congress “says in a statute what it means and means in a statute what it says
there”). Congress was certainly aware that the Trinity River flowed into the
Klamath downstream of the TRD and that anadromous fish would migrate up the
lower-Klamath when returning from the Pacific Ocean to spawn. See, e.g.,
Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm.
on Interior and Insular Affairs, 84" Cong., at 26-27, 104 (April 13-15, 1955);
Hearing on H.R. 123, H. Subcomm. On Irrigation and Reclamation of the Comm.
on Interior and Insular Affairs, 83" Cong., at 71-72 (April 16, 1954); 1955 House
Report; 1955 Senate Report; Section VII(C) infra. There is no other route from the
ocean back to the Trinity River except through the lower-Klamath. ER 647.°
Congress could have, but did not, place any qualification or geographic limitation
on the Secretary’s authority. Instead, Congress vested the Secretary with broad
authority and direction to preserve fish. The action of releasing water from the
TRD into the Trinity River for the purpose of preserving anadromous fish while
migrating up the lower-Klamath River falls well within the broad scope of
authority vested in the Secretary by Congress.

The District Court’s cramped interpretation of the Secretary’s authority also

compels absurd and arbitrary results. Griffin v. Oceanic Contractors, Inc., 458

8 The 44-mile stretch of river downstream of the Trinity-Klamath confluence
(known as the “lower-Klamath™) could also be called the “lower-Trinity.”
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U.S. 564, 575 (1982) (“[I]nterpretations of a statute which would produce absurd
results are to be avoided if alternative interpretations consistent with the legislative
purpose are available”). Under the District Court’s interpretation, the Secretary
would have authority to take action to preserve anadromous Trinity River fish only
while those migratory fish are physically located upstream of the Trinity-Klamath
confluence. The Secretary, according to the District Court, would lack authority to
protect Trinity River fish that are physically located just a short distance (e.g., a
few meters) downstream of the confluence, but she would regain authority to
protect that same fish once it swam upstream of the confluence. If the perils facing
the fish are located just downstream of the confluence, the Secretary (according to
the District Court) is barred from taking action. The Secretary would also be barred
from taking any action to preserve the intermixed Klamath River runs. Nothing in
the 1955 Act requires or supports this arbitrary result and such interpretation is
inconsistent with Congress’ intent that the Secretary be vested with whatever
authority is necessary to preserve fish. Congress made no distinction between
preserving fish located upstream or downstream of the confluence and this Court
should not construe the authority of the 1955 Act in such an arbitrary manner.

The Secretary exercised her authority under the 1955 Act by releasing water
from the TRD into the Trinity River for the purpose of preserving anadromous fish

returning to spawn in the Trinity River, as well as fish returning to spawn in the
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mainstem Klamath. Because the plain language of the statute supports the
Secretary’s authority, the Court’s inquiry must end here with the conclusion that
the District Court’s interpretation of the 1955 Act is erroneous and the Secretary’s
action was authorized. Miranda v. Anchondo, 684 F.3d 844, 849 (9" Cir. 2012)
(judicial inquiry must cease if statutory language is unambiguous and statutory
scheme is coherent and consistent).

B.  The Statutory Purpose and Context Further Support the

Secretary’s Authority to Take Appropriate Action to Preserve
Fish While Migrating Through the Lower-Klamath River.

“If necessary to discern Congress’s intent, [a court] may read statutory terms
in light of the purpose of the statute. Thus, the structure and purpose of a statute
may also provide guidance in determining the plain meaning of its provisions.”
Wilderness Soc’y v. U.S. Fish & Wildlife Serv., 353 F.3d 1051, 1060-61 (9" Cir.
2003). In Section 2 of the 1955 Act, the integration of the TRD into the CVP is
subject to two provisos, the first of which states:

Provided, That the Secretary is authorized and directed to adopt

appropriate measures to insure the preservation and propagation of

fish and wildlife, including, but not limited to, the maintenance of the

flow of the Trinity River below the diversion point at not less than
[150 cfs] . . . .°

*The second proviso, which provides that “not less than 50,000 acre-feet
shall be released annually from the Trinity Reservoir and made available to
Humboldt County and downstream water users,” is not at issue in this appeal. See
note 6 supra.
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The District Court found it “unclear whether Congress intended to limit the
authorization to preserve and propagate fish and wildlife in Trinity River or
whether that authorization was meant to permit acts to preserve and propagate any
fish and wildlife impacted by the “principal purpose,” namely, integration of the
TRD into the CVP to export water to the Central Valley.” ER 73. The Court
acknowledged that “if the latter interpretation were adopted, it is plausible that the
1955 Act’s authorization could include the lower Klamath.” ER 73-74. Yet, the
Court concluded that “there is nothing in the statutory text that illuminates whether
this is a reasonable interpretation.” ER 74. While finding the text of the statute
ambiguous, even in context, the Court erroneously declined to provide any
deference to the Secretary’s reasonable interpretation of her authority to preserve
fish whether located above or below the confluence.

The Court’s analysis is wrong for multiple reasons. First, the Court fails to
acknowledge that the plain language of the 1955 Act, standing alone, contains no
limitation that would preclude the Secretary’s action in this case. Second, even if
the authorization in the first proviso of Section 2 of the 1955 Act was intended to
preserve fish of Trinity River origin, the Secretary’s action adhered to that purpose
as the increased flows were intended, in part, to preserve anadromous fish

returning to spawn in the Trinity River, as well as fish migrating to spawn in the
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Klamath. ER 64. Regardless of which of the two interpretations described by the
Court are adopted, they both support the Secretary’s action here.

Third, the fact that the first proviso of Section 2 refers only to the Trinity
River in the sole mitigation measure expressly identified [the 150 cfs minimum
flow] does not mean that Congress intended to limit the Secretary’s authority to
areas above the confluence. As the Court acknowledged, the identification of the
150 cfs minimum flow in the Trinity River was non-exclusive and “only one aspect
of the Federal Government’s authority to adopt appropriate measures to insure the
preservation and propagation of fish....” ER 72. Congress was aware that water
released from the TRD would ultimately flow into the lower-Klamath. See, e.g.,
Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm.
on Interior and Insular Affairs, 84" Cong., at 104 (April 15, 1955); Section VII(C)
infra. Congress left it to the Secretary, in her discretion, to determine what other
measures would be necessary to preserve fish.

It would be nonsensical to grant the Secretary authority to preserve
salmonids only when they are physically located above the confluence, but to
preclude any authority to preserve those same fish, migratory by nature, when they
are located in the same river system downstream of the confluence (i.e., when
migrating through the lower-Klamath). The “lower-Klamath” is the only pathway

for anadromous fish to migrate to and from the Trinity River. ER 647. Even if the
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authority provided in the 1955 Act were limited to preservation of fish of Trinity
origin, the geographic limitation found by the Court (which would limit the
Secretary’s authority to the area upstream of the confluence) produces an absurd
result and undermines Congress’ intent to preserve and propagate fish.

There are a number of ways in which Congress could have drafted a
limitation into the first proviso of Section 2 to clearly restrict the Secretary’s
authority to the Trinity River above the confluence; or to specify that the fish to be
preserved were only those of Trinity origin or only those fish physically located
above the confluence. For example, Congress could have stated “That the
Secretary is authorized and directed to adopt appropriate measures in the Trinity
River to insure the preservation and propagation of fish . . .” or “That the Secretary
Is authorized and directed to adopt appropriate measures to insure the preservation
and propagation of fish while in the Trinity River . ...” Or Congress could have
said that “the Secretary is authorized and directed to adopt appropriate measures to
insure the preservation and propagation of Trinity River fish....” Congress wrote
no such restrictions into the 1955 Act, instead granting open-ended authority and
direction to the Secretary “to adopt appropriate measures to insure the preservation

and propagation of fish . ...” 1955 Act, § 2."° Congress vested the Secretary with

© Compare language used by Congress in the 1984 Act, which shows that
Congress knows how to specify geographic limitations when it intends them. 1984
Act, 8 2(a)(1) (requiring restoration program to: “(A) rehabilitate fish habitats in
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broad authority to take action as appropriate depending on the circumstances at
hand. This Court should honor Congress’ intent to preserve fish, reject the
unsupported limitations on the Secretary’s authority found by the District Court,
and hold that the actions taken by the Secretary to preserve fish in this case are
authorized by the first proviso of Section 2 of the 1955 Act.

C. The 1955 Act’s Leaqislative History Supports The Secretary’s
Action.

Review of legislative history is not necessary or appropriate where a statute
is not ambiguous. United States v. McNeil, 362 F.3d 570, 574 (9™ Cir. 2004)
(“resort to legislative history is justified only where the “face of the act is

inescapably ambiguous’”). The plain language of the 1955 Act confirms the
Secretary’s broad authority. If the Court finds the first proviso of Section 2 of the
1955 Act ambiguous, the legislative history supports the Secretary’s interpretation.
Citing the 1955 Congressional reports that discussed the importance of the
Trinity fishery to “the whole north coastal area” and Congress’ plan to maintain
and improve the fishery conditions through development of the TRD, the District

Court acknowledged that “the legislative history of the 1955 Act suggests that

Congress was at least aware of the fact that impacts from the TRD were not

the Trinity River between Lewiston Dam and Weitchpec; (B) rehabilitate fish
habitats in tributaries of such river below Lewiston Dam and in the south fork of
such river.” See also 1996 Act, 83(b) (extending restoration program to fish habitat
“in the Klamath River downstream of the confluence with the Trinity River”).
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necessarily confined to the Trinity River Basin.” ER 74. Yet, the District Court
declined to interpret this history as supporting the Secretary’s interpretation of the
1955 Act that permits actions intended to preserve fish while those fish are located
downstream of the Trinity confluence.

Instead, in determining that the Secretary’s interpretation was not supported
by legislative history, the Court relied on a single excerpt of a statement of Clyde
H. Spencer, Regional Director of the Bureau of Reclamation, “that low-water
flows throughout the lower Trinity and Klamath Rivers would be improved, while
water would be stored in Trinity Reservoir or diverted to the Sacramento only [in]
times when large quantities are flowing in the lower Trinity from other sources.”
ER 74. From this single excerpt, the Court concluded that “Congress had reason to
believe there would not be any significant impact to flows in the lower-Klamath, in
which case why would they need to authorize the Secretary to take action to
protect fish and wildlife there?” 1d."

The Court’s reliance on this single statement from the Regional Director is
Improper, as it does not evidence Congress’ intent. Pacific Ins. Co. v. United

States, 188 F.2d 571, 572 (9" Cir. 1951) (isolated excerpt of statement of witness

1 Spencer also testified: “In proposing a project which would take water
from one of the coastal basins and bring it into the Central Valley Basin, we have
been acutely aware of the importance of not depriving the basin of origin of water
which it needs now or will ever need.” Hearing on H.R. 4663, H. Subcomm. On
Irrigation and Reclamation of the Comm. on Interior and Insular Affairs, 84"
Cong., at 10 (April 13, 1955).
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before congressional committee is “not entitled to consideration in determining
legislative intent”); Marsh v. United States, 506 F.2d 1306, 1315 n. 30 (D.C. Cir.
1974) (“individual opinions of witnesses at hearings are of dubious value in
interpretation of legislation”). The District Court cited no statement by any
Congressional member or committee to support its conclusion. Even if Congress
misunderstood the expected benefits that the TRD would produce, there is no
evidence that Congress intended to limit the Secretary’s authority to preserve
anadromous fish only while they are located above the confluence, but not below.
Moreover, the Regional Director asserted that conditions in both the lower
Trinity and Klamath rivers would be improved by development of the TRD. Thus,
the isolated sentence from the Regional Director’s testimony does not support the
conclusion reached by the Court that the first proviso of Section 2 of the 1955 Act
authorizes the Secretary to preserve fish only while in the Trinity River, but not
while migrating through the lower-Klamath. A more consistent interpretation of
the Regional Director’s statement (to the extent it is relevant at all) is that Congress
understood the relationship between the Trinity and Klamath Rivers and the need
to preserve and protect anadromous fish in both the Trinity and lower-Klamath.
As the Court acknowledged, other legislative history shows Congress was
aware that development of the TRD would result in effects beyond the Trinity

River, including the lower-Klamath and its resources. ER 74. This supports the
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Secretary’s interpretation that she is authorized to take action to preserve fish both
in the Trinity River and while fish are migrating through the lower-Klamath below
the confluence.

For example, on April 12, 1955, the Interior Department reported that:

The few opposed interests who reside downstream in the Klamath
River Basin are concerned over their future water needs. . . . the
proposed [Trinity] diversion would utilize only a small percentage of
the water now wasting into the Pacific Ocean from the Klamath River
watershed. These studies also disclose that the relatively small
amount of water that would be diverted would not affect future
development of either the Trinity River Basin or the Klamath River
Basin downstream since water in those areas would be more than
adequate to satisfy future needs.

1955 House Report, at 8. (emphasis added). The 1955 House Report, at pages 4-5,
states:

The fishery resources of the Trinity River are an asset to the Trinity
River Basin as well as to the whole north coastal area. Accordingly,
the Trinity River development has been planned with a view to
maintaining and improving fishery conditions. The legislation
requires that the project be operated so as to insure the preservation
and propagation of fish and wildlife . . . .

... there is available for importation from the Trinity River water that
Is surplus to the present and future water requirements of the Trinity
and Klamath River Basins, and that surplus water, in the amount
proposed in the Trinity division plan [704,000 annual acre-feet], can
be diverted to the Central Valley without detrimental effect to the
fishery resources. (emphasis added).

See also 1955 Senate Report, at 5 (stating that fishery resources of the Trinity

River are an asset to “the whole north coastal area,” that the TRD was planned
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“with a view to maintaining and improving fishery conditions” and that the 1955
Act “requires that the [TRD] be operated so as to insure the preservation and
propagation of fish and wildlife”). Zuber, 396 U.S. at 186 (committee reports
represent the “considered and collective understanding of those Congressmen
involved in drafting and studying proposed legislation). While Congress
underestimated the impacts that the TRD would ultimately have on water and
fishery resources, Congress understood the inter-relation of the Klamath and
Trinity Rivers and their anadromous fish resources and it provided the Secretary
with broad authority to insure preservation and propagation of the fishery. There is
no evidence in the legislative record that Congress intended the narrow
interpretation and arbitrary geographic restriction imposed on the 1955 Act’s fish-
preservation mandate by the District Court.

In hearings on the 1955 Act, Congress received opposition to the proposal to
authorize the TRD and its associated diversions of water from representatives of
the Klamath River and Klamath Basin, not just Trinity Basin interests. See, e.g.,
Hearing on H.R. 4663, H. Subcomm. On Irrigation and Reclamation of the Comm.
on Interior and Insular Affairs, 84™ Cong., at 26-27, 104-06, 169-71 (April 13-15,
1955) (regarding concerns of Humboldt and Del Norte counties due to effects to
north coast communities); Hearing on H.R. 123, H. Subcomm. On Irrigation and

Reclamation of the Comm. on Interior and Insular Affairs, 83" Cong., at 71-72
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(April 16, 1954) (concerns of Yurok Tribe regarding impacts on the lower-
Klamath river and its fish resources). This contradicts the Court’s conclusion that
the Secretary’s authority to preserve fish under the first proviso of Section 2 of the
1955 Act arbitrarily ends at the Trinity’s confluence with the Klamath River.

Other legislative history supports a broad interpretation of the Secretary’s
discretion and authority to preserve anadromous fish. The sponsor of the 1955
Act, Congressman Clair Engle, responded to testimony on the potential effects of
the TRD on Trinity River salmon and steelhead runs by observing that the bill gave
broad authority to the Secretary to do “whatever is necessary” to preserve fish:

Just one observation: The language of the present bill . . . provides that

the Secretary of the Interior is instructed to take all necessary steps for

the maintenance and propagation of fish life in the Trinity River. It

doesn’t specifically tell the Secretary to build a hatchery, but whatever

IS necessary to maintain and propagate fish life in the Trinity River, he

Is, by the legislation, if it is enacted, instructed to do.

Hearing on H.R. 123, H. Subcomm. On Irrigation and Reclamation of the Comm.
on Interior and Insular Affairs, 83" Cong., at 11 (April 16, 1954).

Congress understood that the water and anadromous fishery resources of the
Trinity and Klamath rivers were inter-related. Congress vested the Secretary with
broad authority and responsibility in the 1955 Act to take whatever measures are
necessary to insure preservation of fish. Congress expressly limited the integration

of the TRD into the CVP and mandated that the Secretary exercise a priority for

use of all TRD water necessary to preserve fish and other in-basin needs. 1979
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Opinion, ER 135-136. In accordance with the statute’s plain language, and to
fulfill Congress’ intent, this Court must construe the fish preservation mandate
consistent with the broad scope of the first proviso of Section 2, not in a way that
defeats fishery protection. The District Court was wrong to conclude that
Congress restricted the Secretary’s authority to act only in the area above the
confluence.

D. Congress Has Not Repealed or Limited the Secretary’s Authority
to Act to Preserve Fish In the 1955 Act.

Congress has not repealed or limited the scope of its directive to the
Secretary in the 1955 Act to insure the preservation of fish. Subsequent acts of
Congress address the Secretary’s authority to restore habitat on the mainstem
Trinity River and to restore fish populations to pre-TRD levels. None of this
subsequent legislation limited the Secretary’s authority to preserve or propagate
fish. The subsequent acts address the separate issue of restoring fish and fish
habitat, primarily in the mainstem Trinity River, to pre-project levels. The grant of
authority to restore fish and fish habitat to pre-project levels is additional to the
Secretary’s pre-existing authority to preserve and propagate fish in the 1955 Act.

In 1984, Congress passed the Trinity River Basin Fish and Wildlife
Management Act (“1984 Act”). In Section 1 of the 1984 Act (and after expressly
referencing the 1955 Act), Congress found that “the Secretary requires additional

authority to implement a basin-wide fish and wildlife management program in
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order to achieve the long-term goal of restoring fish and wildlife populations in the
Trinity River Basin to a level approximating that which existed immediately before
the start of the construction of the [TRD].” 1984 Act, § 1(6) (emphasis added). In
the 1984 Act, Congress formally acknowledged that the vision of maintaining and
improving fishery conditions through development of the TRD, as propounded by
Reclamation to Congress in 1955, was a complete failure. 1d., 8 1(1). Rather, the
TRD contributed to a “drastic reduction in the anadromous fish populations of the
Trinity River system.” Id. Section 2(a) of the 1984 Act directed the Secretary to
formulate and implement a program designed to restore the fish and wildlife
populations in the Trinity Basin to pre-TRD levels. Congress required the program
to include: (A) rehabilitation of fish habitats in the Trinity River between Lewiston
Dam and Weitchpec; (B) rehabilitation of fish habitats in tributaries of the Trinity
River below Lewiston Dam; and (C) improvements to the Trinity River Fish
Hatchery. 1984 Act, § 2(a)(1).

The additional authority provided by the 1984 Act was necessary because
the 1955 Act did not expressly authorize the Secretary to implement fishery
restoration programs to restore fish populations to pre-project levels. Such
authorization would have made little sense in 1955, because the TRD was
approved then with the expectation that it would maintain and improve fishery

conditions. 1955 House Report, at 4; 1955 Senate Report, at 5; ER 642. While not
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authorizing a restoration program, the 1955 Act gave the Secretary authority and a
directive to “adopt appropriate measures to insure the preservation and
propagation of fish .. .” 1955 Act, § 2 (emphasis added). “Preservation” and
“restoration” are related, but distinct concepts. Webster’s Dictionary defines
“preserve,” as “to keep safe from injury, harm, or destruction.” “Preserve” is
synonymous with “protect.” In contrast, “restoration” is a “bringing back to a
former position or condition.” The 1984 Act directed restoration of fish habitat in
the mainstem Trinity River and its tributaries to achieve the goal of restoring fish
populations to pre-project levels.

In the 1992 CVPIA, 8§ 3406(b)(23), Congress required the Secretary to take
specific actions “in order to meet Federal trust responsibilities to protect the fishery
resources of the Hoopa Valley Tribe, and to meet the fishery restoration goals of
the [1984 Act].” (emphasis added). The Secretary was directed to complete the
TRFES initiated by the Secretary in 1981 by September 30, 1996. Id. From 1992
through 1996, pending completion of the TRFES, the Secretary was directed to
increase releases from the TRD to not less than 340,000 acre-feet per year “for the
purposes of fishery restoration, propagation, and maintenance.” Id. (emphasis
added). If the Secretary and the Tribe concurred in the TRFES’ recommendations
once completed, the Secretary was directed to implement the recommendations,

including any increase in flow accordingly. 1d. No language in the 1984 Act or
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CVPIA 8 3406(b)(23) expressly or implicitly limits the Secretary’s authority to
preserve fish. Those statutes address restoration of fish and fish habitat on the
mainstem Trinity River to pre-project levels. The 1984 Act and CVPIA are
remedial; they are intended to repair the damage resulting from the TRD that
Congress had not anticipated. They do not restrict the Secretary’s 1955 Act
mandate to preserve and propagate fish.

The TRFES Final Report, co-authored by USFWS and the Tribe, was
released in 1999. ER 606. The scope of the TRFES and recommendations made
therein (and referenced in the CVPIA) are focused on habitat restoration in the
mainstem Trinity River and primarily in the areas between the North Fork Trinity
River and Lewiston Dam. ER 681-683; 689-705; 722-726. They also include
provisions for restoration of healthy river conditions for all life history stages of
anadromous fish. Id. Inthe TRFES, scientists analyzed the fundamental attributes
of an alluvial river and how those attributes could be restored (in part) through
carefully managed flow releases. ER 632-635. The TRFES recommended a flow
regime and management actions to rehabilitate habitat in the mainstem channel of
the Trinity River between Lewiston Dam and the confluence at Weitchpec. Id.; ER
681, 699. Following completion of the TRFES, the Secretary and the Tribe
executed the ROD in December 2000. ER 549. The ROD adopted

recommendations from the TRFES that were designed to restore fishery habitat in
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the mainstem Trinity River pursuant to Congress’ direction in the 1984 Act and
CVPIA. ER 530-533.

Similar to the authorization of the 1984 Act, Congress separately granted the
Secretary new authority to implement a “restoration” program for the Klamath
Basin in the Klamath River Basin Conservation Act of 1986 (P.L. 99-552). In the
1986 Act, Congress found that the Secretary required “additional authority to
implement a restoration program . . . to restore anadromous fish populations to
optimum levels in both the Klamath and Trinity River Basins.” 16 U.S.C.

8 460ss(9). This finding was nearly identical to the finding made in the 1984 Act
that Congress required additional authority (beyond the preservation authority of
the 1955 Act) to implement a restoration program in the Trinity Basin. As it did in
the 1984 Act with respect to Trinity restoration, Congress found that the Secretary
required additional authority to implement a comparable “restoration program” in
the Klamath Basin downstream of the confluence. 16 U.S.C. 88 460ss(9). ER 75.

None of the subsequently enacted statutes restrict the Secretary’s authority
to preserve fish in the 1955 Act. Nor do those statutes support any finding of
implicit repeal. Repeals by implication are “heavily disfavored.” Southern Cal.
Edison Co. v. Lynch, 307 F.3d 794, 810 (9" Cir. 2002). “A finding of implied
repeal must be based on a finding that the legislative body actually formulated the

intent to repeal the earlier enactment but somehow failed to carry out that intent.”
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Kenai Peninsula Borough v. Alaska, 612 F.2d 1210, 1214 (9" Cir. 1980); Northern
Cheyenne Tribe v. Hollowbreast, 425 U.S. 639, 656 (1974) (statutes addressing
tribal resources “are to be read to reserve Congress’ powers in the absence of a
clear expression by Congress to the contrary™).

There can be no finding that Congress intended to repeal the authority of the
1955 Act in the subsequent enactments. In the 1984 Act, Congress expressly
referred to the Secretary’s existing authority to preserve fish provided by the 1955
Act. Congress did not express any intent to repeal or restrict that pre-existing
authority. The purpose of the 1984 Act was to provide the Secretary with separate
“additional authority to implement a basin-wide fish and wildlife management
program in order to achieve the long-term goal of restoring fish and wildlife
populations in the Trinity River Basin to [pre-project levels].” (emphasis added).
The subsequent CVPIA, § 3406(b)(23) was enacted to “meet the fishery restoration
goals of the [1984 Act].”

The 1984 Act, 1986 Act, and CVVPIA provided additional authority to
restore fish and their habitat, i.e., to bring populations and habitat conditions back
to pre-project levels. The directives to restore Trinity River habitat were
implemented through development of the TRFES and the ROD. Congress never
limited the Secretary’s pre-existing and underlying authority to take appropriate

action to preserve fish from harm (as opposed to restoring fish to pre-project
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levels). In this case, the Secretary exercised her authority under the 1955 Act to
release flows for the purpose of preserving fish (including fish of Trinity origin)
from harm while transiting through the lower-Klamath River. The Secretary acted
for the purpose of preventing recurrence of a large scale fish-kill of both Trinity
and Klamath origin fish. This was a lawful exercise of the Secretary’s authority in
the 1955 Act to “adopt appropriate measures to insure the preservation . . . of fish.”

E. Indian Law Canons of Construction Support the Secretary’s
Action.

When the Court is faced with two possible constructions of a statute, the
“choice between them must be dictated by a principle deeply rooted in this Court’s
Indian jurisprudence: ‘Statutes are to be construed liberally in favor of Indians,
with ambiguous provisions interpreted to their benefit.”” County of Yakima v.
Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269
(1992) (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 767-68 (1985)). Here,
the Secretary acted under the first proviso of Section 2 of the 1955 Act to preserve
fish that are tribal trust resources. Thus, the Court must construe the authorization
in the first proviso of Section 2 in the light most favorable to the Tribe. Escondido
Mutual Water Company v. FERC, 692 F.2d 1223, 1236 (9" Cir. 1983) (liberally
construing Section 4(e) of the Federal Power Act [FPA] in favor of Indian tribe,

although FPA as a whole was not enacted to benefit Indian tribes).
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The 1955 Act authorized development of the TRD and the diversion of
water out of the Trinity River. 1955 Act, § 1. As Congress was aware, the lower
twelve miles of the Trinity River and the entirety of the lower-Klamath River flow
through Indian lands that were set aside by the federal government to provide fish
for the Indians. Parravano, 70 F.3d at 541-42, 545-46. In hearings preceding
authorization of the TRD, Congress received testimony from tribal representatives
objecting to the TRD and explaining that “if the water is taken out of the two
rivers [Trinity and Klamath] there would not be enough water left to allow the
salmon and steelhead to spawn.” H. Subcomm. On Irrigation and Reclamation of
the Comm. on Interior and Insular Affairs, 83" Cong., at 71-72 (April 16, 1954).
Another tribal representative testified that the Hoopa Tribe was located “right at
the mouth of the Trinity River” and requested a survey of the Tribe’s water
resources and needs prior to any authorization of out-of-basin diversion. Id.

Congress included language in Section 2 of the 1955 Act to ensure
preservation and protection of fish downstream of the TRD including the trust
fishery resources of downstream Indian tribes. This Court must “presume that
Congress intended to exercise its power in a manner consistent with the federal
trust obligation” to the downstream Indian tribes. Washington Dep’t of Ecology v.

U.S. EPA, 752 F.2d 1465, 1469-70 (9" Cir. 1985) (conclusion that agency
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construction of statute is reasonable “is buttressed by well-settled principles of
federal Indian law”).

The Secretary has previously interpreted the 1955 Act, § 2, as providing
authority and direction to protect Indian rights. ER 740-753. The Secretary
explained in 1981 that “there are responsibilities arising from congressional
enactments, which are augmented by the federal trust responsibility to the Hupa
and Yurok tribes, that compel restoration of the river’s salmon and steelhead
resources to pre-project levels.” ER 753. The congressional enactment referred to
in the 1981 Secretarial Order is the 1955 Act, § 2. ER 743. Congress confirmed
the Secretary’s federal trust responsibilities to protect and restore the Tribe’s
fishery resources in the CVPIA, § 3406(b)(23). Any ambiguity regarding the
Secretary’s authority to preserve fish downstream of the TRD must be resolved in
favor of the Tribe and protection of fishery trust resources.

F. The District Court Erred By Not Affording Any Deference to the
Secretary’s Interpretation.

The first proviso of Section 2 of the 1955 Act, by its own terms, supports the
action taken by the Secretary to preserve anadromous fish from harm or possible
death as they migrate through the lower-Klamath River to their natal spawning
grounds. Because Congress clearly vested the Secretary with broad authority to
preserve fish, that is the end of the matter and the Secretary’s action must be

affirmed. Chevron, 467 U.S. at 842-43 (“If the intent of Congress is clear, that is
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the end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.”). To the extent the language is
ambiguous, the District Court erred by failing to give any deference to the
Secretary’s interpretation of her authority under the Act. ER 68-72. Deference to
the Secretary’s interpretation is also supported by the Indian canons of construction
discussed in Section VII(E) above.

Under Chevron, if Congress has not spoken directly to the issue or the
statutory language is otherwise ambiguous, the reviewing court must defer to the
agency'’s interpretation so long as the agency’s answer is based on a permissible
construction of the statute. Chevron, 467 U.S. at 843. An agency'’s interpretation
will be permissible unless it is “arbitrary, capricious, or manifestly contrary to the
statute.” Id. at 844. Chevron deference applies to agency interpretations where
“Congress delegated authority to the agency generally to make rules carrying the
force of law, and that the agency interpretation claiming deference was
promulgated in the exercise of that authority.” Mead, 533 U.S. at 227. Formal
notice-and-comment rulemaking, as occurred in Chevron, is not a prerequisite to
granting Chevron deference to an agency decision. “Delegation of such authority
may be shown in a variety of ways, as by an agency’s power to engage in
adjudication or notice-and-comment rulemaking, or by some other indication of a

comparable congressional intent.” Id.
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The Secretary is charged with broad authority to implement and interpret her
responsibilities under the 1955 Act. 1955 Act, § 2. Congress left a gap for the
Secretary to fill and vested her with authority to decide what measures are
appropriate to preserve fish under prevailing conditions. Id. Here, the Secretary
issued advance notice of her interpretation in a Draft EA (which was consistent
with prior interpretations of the 1955 Act) and she reviewed comments on the
proposed action pursuant to NEPA before making a final decision. ER 228-240.
The process undertaken here is more formal, and more likely to “foster . . . fairness
and deliberation” than in Mead, a case that “reviewed an agency interpretation
contained in a single letter ruling whose precedential force was limited to the
letter’s recipient . .. .” Village of Barrington, Illinois v. Surface Transp. Board,
636 F.3d 650, 659 (D.C. Cir. 2011), quoting Mead, at 230, 233.

Other courts have afforded Chevron deference to agency actions that are
informal, but provide adequate process to ensure informed and reasoned decision-
making. In Barrington, the D.C. Circuit afforded Chevron deference to an agency
decision in an informal review proceeding that included procedures of public
notice, receipt and review of comments, and public hearings. Id.; Humane Society
of the United States v. Bryson, 924 F. Supp. 2d 1228, 1244-45 (D. Or. 2013)
(granting Chevron deference to agency interpretation made during review of

application for authorization to take species under Marine Mammal Protection Act,
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where agency interpretation was preceded by public notice and comment); Decker
v. U.S. Forest Service, 780 F. Supp. 2d 1170, 1176 (D. Colo. 2011) (granting
agency’s legal interpretation in EA Chevron deference, because “it was generated
through a sufficiently formal process, one which importantly included opportunity
for public comment™).** Similarly, the Secretary’s interpretation of her authority
to preserve fish is entitled to Chevron deference and must be upheld as a
permissible construction of the authority provided by the 1955 Act.

Even if Chevron deference does not apply, the Secretary’s interpretation is
due significant deference pursuant to Skidmore, 323 U.S. 134 (1944). Pursuant to
Skidmore, the weight that a court gives the agency’s interpretation is a function of
the interpretation’s thoroughness, rational validity, and consistency with prior and
subsequent pronouncements. Wilderness Soc’y, 353 F.3d at 1068. Other relevant
factors include “the ‘logic and expertness’ of an agency decision, the care used in
reaching the decision, as well as the formality of the process used.” Id.;

Pronsolino, 291 F.3d at 1133 (“substantial deference” owed to agency where issue

2 In Decker, the Court cited to Wilderness Soc’y v. United States Fish
&Wildlife Serv., 316 F.3d 913, 922 (9™ Cir. 2003) (finding that permit issued after
preparation of an EA and FONSI merited Chevron deference), an opinion that was
vacated and reversed by this Court sitting en banc at 353 F.3d 1051 (9" Cir. 2003).
In its en banc opinion in Wilderness Soc’y, the Court did not directly address
whether an agency’s legal interpretation in an EA could never be afforded Chevron
deference as the Court determined in that case: (1) that the agency’s interpretation
was in direct conflict with the relevant statute; and (2) that the agency’s
interpretation of law in the context of issuing a permit was not an action that
carries the force of law under Chevron. 353 F.3d at 1067-68.
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involves “complicated, science-driven statute for which the [agency] has delegated
regulatory authority”); Lands Council v. McNair, 537 F.3d 981, 993 (9" Cir. 2008)
(“particularly deferential” or “most deferential” review where agency is “making
predictions, within its [area of] special expertise, at the frontiers of science”). “The
most important considerations are whether the agency’s interpretation is consistent
and contemporaneous with other pronouncements of the agency and whether it is
reasonable given the language and purpose of the Act.” Delaware Dep’t of
Natural Resources and Environmental Control v. U.S. Army Corps of Engineers,
685 F.3d 259, 284 (3d Cir. 2012). The Secretary’s interpretation of her authority
here, i.e., that she could direct water releases into the Trinity River for the purpose
of preserving fish from harm while they migrated upstream through the lower-
Klamath River, is consistent with prior interpretations of the Secretary’s authority
under the 1955 Act.

In 1979, Solicitor Krulitz confirmed that “Congress [in the 1955 Act, § 2]
specifically provided that in-basin flows (in excess of a statutorily prescribed
minimum) determined by the Secretary to be necessary to meet in-basin needs take
precedence over needs to be served by out-of-basin diversion.” 1979 Opinion, ER
135-136. The 1979 Opinion expresses Congress’ recognition of and decision to
protect the fishery and other in-basin needs from demands by the CVP and out-of-

basin diversion. Id. The 1979 Opinion supports an expansive interpretation of the
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provisos in Section 2 of the 1955 Act and is consistent with the Secretary’s
interpretation of her authority and mandate to release water into the Trinity River
for the purpose of preserving fish from harm or possible death during their
upstream migration.

In 1981, the Secretary relied on the authority of the 1955 Act to increase
fishery releases primarily for the purpose of protecting the fishing rights of Indians
who live and fish along the Trinity and the lower-Klamath River. ER 738-753.
The Secretary stated, at ER 742:

The Hupa and Yurok Indians have rights to fish from the Trinity and

Klamath Rivers and to adequate water to make their fishing rights

meaningful. These rights are tribal assets which the Secretary, as trustee,

has an obligation to manage for the benefit of the tribes. The Secretary

may not abrogate these rights even if the benefit to a portion of the public

from such an abrogation would be greater than the loss to the Indians.

Following the 2002 fish kill, the Secretary released water from the TRD for
the purpose of preventing recurrence of fish-kill conditions in 2003 and 2004 and
again in each of 2012-2015. ER 178-179. At no point has the Secretary or the
Solicitor ever taken the position that the Secretary is prohibited from using the
authority of the first proviso of Section 2 of the 1955 Act to take action to preserve

fish as they migrate through the lower-Klamath River back to their natal spawning

grounds, including those on the Trinity River. The Secretary’s interpretation is
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further supported by her obligation to protect tribal trust resources. The District
Court erred by affording no deference to the Secretary.™

G. The District Court Erroneously Based Its Interpretation of
the 1955 Act, and Its Conclusion That the Secretary Lacked
Authority To Implement the FARS, on Isolated, Ambiguous, and
Unpersuasive Sentences Taken From the TRFES, an Agency
Scientific Report.

After reviewing the statute’s plain language (which the Court found
ambiguous), the statutory purpose and context (which the Court found non-
dispositive), the legislative history (which the Court found inconclusive), the
related statutes (which the Court found to address the distinct issue of
“restoration’), and the Secretary’s own interpretation of the 1955 Act (which the
Court improperly disregarded), the District Court reached the erroneous conclusion
that “there is simply no logical support for an alternative interpretation of the 1955
Act that affords Federal Defendants authority beyond that set forth in the 1984 Act
and CVPIA § 3406(b)(23).” ER 76. To support this conclusion, the Court did not
rely upon statutory language, legislative history, or Indian law canons of
construction. Instead, the Court erroneously placed dispositive reliance on isolated

statements made in the TRFES, a scientific report jointly authored by the USFWS

3 In determining whether to afford the Secretary’s interpretation deference
under Skidmore, the District Court focused on statements taken from the Executive
Summary of the TRFES. ER 70-72. The Court erred by relying on non-binding
statements in a report co-authored by federal and tribal scientists. The statements
from the TRFES relied on by the Court also do not support the conclusion that the
Court reached. See Section VII(G) infra.

51



Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 60 of 165

and the Tribe. The TRFES, as the Court acknowledged, was not “intended as a
formal statement of agency opinion as to the interpretation of these laws.” ER 76.
Yet, the Court wrongly proceeded to afford dispositive weight to statements in that
study. Even if the TRFES were relevant for purposes of statutory interpretation,
the Court misconstrued the statements in the TRFES.

In its ruling, the District Court nullified the Secretary’s authority in the 1955
Act by relying primarily on one sentence from the TRFES, which states:

This report [the TRFES] provides recommendations to the Secretary

of the Interior to fulfill fish and wildlife protection mandates of the

1955 Act, the 1981 Secretarial Decision, 1984 Trinity River Basin

Fish and Wildlife Management Act, 1991 Secretarial Decision, the

1992 Central Valley Project Improvement Act, and the federal trust

responsibility to restore and maintain the Trinity River fishery

resources (emphasis in opinion).
ER 72. The Court opined that “these passages are strong indicators that the authors
of the TRFES, which included the FWS and the Hoopa, believed that the TRFES
(and by analogy the resulting TRROD) in fact fulfilled the fish and wildlife
protection mandates of the 1955 Act.” Id. Later, in its final analysis of the 1955
Act, the Court concluded (without citation) that “the Court agrees with the logic set
forth in the TRFES that the TRFES itself (and the resulting TRROD) represent the

culmination and embodiment of the Secretary’s responsibilities under the 1955

Act, the 1984 Act, and CVPIA 8§ 3406(b)(23).” ER 76. The Court erred in relying
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on these statements from the TRFES as its basis for nullifying the authority of a
sixty-year old Act that Congress itself has never repealed or amended.

Assuming arguendo that it were appropriate for the Court to place
dispositive (or any) weight on an agency field office science report (jointly
authored by the Tribe) for the purpose of interpreting statutes or the authority
provided to the Secretary by Congress, the statement relied on by the Court does
not support the conclusion reached. The Court relied heavily on the use of the
word “fulfill”” by the TRFES authors. The word “fulfill” has multiple ordinary
meanings that do not support the Court’s analysis. One definition of “fulfill” in
Webster’s Dictionary is “to put into effect.” Another is “to measure up to.”
Measures taken towards restoration of fish and fish habitat in the ROD (as
recommended by the TRFES) are in furtherance of and support the Secretary’s
obligation to preserve and protect fish. However, the authors’ use of the word
“fulfill” in the TRFES does not mean that those measures were the sole, exclusive,
and final acts that the Secretary could ever take towards preservation and
propagation of fish under the authority of the 1955 Act.

It would be a gross overstatement and oversimplification to find that the
agency recommendations in the TRFES were intended to supersede and displace
all of the Secretary’s trust and statutory obligations (past, present, and future),

which are supported by a statutory framework that stretches across four decades
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and entails multiple requirements for preservation and propagation of the fishery in
addition to restoration. The TRFES was derived from Congress’ and the
Secretary’s recognition of the need to repair the unanticipated damage resulting
from the TRD and to restore the fishery to its pre-TRD status.

Most significant, there is no support in the relevant statutes for the District
Court’s interpretation. The subsequent acts including the 1984 Act and the CVPIA
addressed topics of restoration distinct from the fish preservation mandate of the
1955 Act. Those acts did not repeal, expressly or implicitly, the 1955 Act
authority. Thus, the Secretary retained broad authority to take appropriate actions
to preserve fish from the threat of another fish-kill during their upstream migration
through the lower-Klamath River.

H.  The Secretary’s Obligation to Protect Tribal Trust Resources

Further Supports the Secretary’s Authority Under the 1955 Act
to Take Action to Preserve Fish From Harm.

The Tribe has federally protected fishing rights in the Trinity and Klamath
Rivers. Parravano, 70 F.3d at 544-546; Blake v. Arnett, 663 F.2d 906 (9th Cir.
1981). The Supreme Court has long recognized “the distinctive obligation of trust”
that binds the government in its dealings with Indian people. Seminole Nation v.
United States, 316 U.S. 286 (1942). This Court has “read the [trust] obligation to
extend to any federal government action.” Hoopa Valley Indian Tribe v. Ryan, 415

F.3d 986, 992-93 (9" Cir. 2005).
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“The United States, as a trustee for the Tribes, has a responsibility to protect
their rights and resources.” Patterson, 204 F.3d at 1213-14. In Patterson, a
dispute between Indian tribes and irrigators of the Klamath Basin regarding flows
in the Klamath River, this Court held:

Because Reclamation maintains control of the Dam, it has a

responsibility to divert the water and resources needed to fulfill the

Tribes’ rights, rights that take precedence over any alleged rights of the

Irrigators. Accordingly, we hold that the district court did not err in

concluding that Reclamation has the authority to direct operation of the

Dam to comply with Tribal water requirements.

The holding in Patterson affirming the Secretary’s authority to operate
water projects to protect tribal rights is not unique. Joint Board of Control v.
United States, 832 F.2d 1127, 1131-32 (9" Cir. 1987) (affirming BIA’s authority
and responsibility as trustee for the Indian tribe to operate federal water project in
manner that established stream flow and pool levels necessary to protect tribal
fishery); Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252, 256-
57 (D.D.C. 1972) (Secretary has trust duty “to assert his statutory and contractual
authority to the fullest extent possible” in order to preserve water for Indian tribe).
These rulings are consistent with the federal government’s interpretation of its
trust responsibility to the Tribe. ER 97 (“Reclamation must exercise its statutory
and contractual authority to the fullest extent to protect the tribal fisheries . .. .”);

ER 111 (“Interior . .. must ensure that their actions are consistent with the trust

obligations of the United States to the Tribes”).
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The Secretary did not rely on her trust responsibility to the Tribe as an
independent, stand-alone, basis for her actions here. The Secretary relied on
authority provided under the first proviso of Section 2 of the 1955 Act. Yet, the
Secretary’s actions under the 1955 Act were necessitated and supported by her
obligation to protect and preserve the Tribe’s fish resources. The 2002 fish-kill
had a devastating effect on the tribal fishery in that year and subsequent years.
When conditions replicate those that existed in 2002, the Secretary is compelled to
act to prevent recurrence of such a devastating destruction of tribal trust resources.
The Secretary cited her obligation to the Tribe in the EA and FONSI. ER 198,
206, 224-225. By taking action under the 1955 Act to preserve fish, the Secretary
was acting consistent with her responsibility to exercise her statutory and
contractual authority to the fullest extent to protect tribal fisheries.

VI, CONCLUSION

The Tribe requests that this Court rule that the Secretary has statutory
authority, pursuant to the first proviso of Section 2 of the 1955 Act, to release
water from the TRD into the Trinity River for the purpose of preserving fish from
harm or death during their upstream migration through the lower-Klamath River.
The District Court’s judgment and ruling that the Secretary lacked statutory

authority under the first proviso to implement the FARs should be reversed.
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Respectfully submitted this 18th day of December, 2015.

MORISSET, SCHLOSSER, JOZWIAK &
SOMERVILLE, A Professional Corporation

/s Thomas P. Schlosser
Thomas P. Schlosser, Wash. Bar #6276

/s/ Thane D. Somerville
Thane D. Somerville, Wash. Bar #31468

Attorneys for the Hoopa Valley Tribe
801 Second Avenue, Suite 1115
Seattle, Washington 98104-1509

Tel: 206-386-5200
t.schlosser@msaj.com
t.somerville@msaj.com
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IX. CERTIFICATE OF COMPLIANCE

1. This brief complies with the type-volume limitation of Federal Rule of
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excluding the parts of the brief exempted by Federal Rule of Appellate Procedure
32(a)(7)(B)(iii).

2. This brief compiles with the typeface requirements of Federal Rule of
Appellate Procedure 32(a)(5) and the type style requirements of Federal Rule of
Appellate Procedure 32(a)(6) because this brief has been prepared in a
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Respectfully submitted this 18" day of December, 2015.
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A Professional Corporation

/s Thomas P. Schlosser
Thomas P. Schlosser
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X. STATEMENT OF RELATED CASES

In addition to the Hoopa Valley Tribe, other parties to the District Court
proceeding have filed appeals to this Court of the District Court’s Final Judgment
and Memorandum Decision. Those appeals are: (1) Ninth Circuit Case No. 14-
17506 (filed by Federal Defendants on December 22, 2014); (2) Ninth Circuit Case
No. 14-17515 (filed by Yurok Tribe on December 22, 2014); and (3) Ninth Circuit
Case No. 14-17539 (filed by Plaintiffs on December 23, 2014). Appellants Sally
Jewell et al, Hoopa Valley Tribe, and Yurok Tribe jointly filed a single Excerpts of
Record relating to their three respective appeals.

A case previously heard in this Court which relates to the present case is
Westlands Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853 (9" Cir. 2004).

Another related case, which addresses the Secretary’s authority under
proviso 2 of Section 2 of the 1955 Act and other sources of legal authority for the
FARs, is currently pending in the United States District Court for the Eastern
District of California, which is San Luis & Delta-Mendota Water Authority v.
Jewell, Case No. 15-cv-01290-LJO-GSA (E.D. Cal.) (case filed August 21, 2015).

Respectfully submitted this 18" day of December, 2015.
MORISSET, SCHLOSSER, JOZWIAK & SOMERVILLE,

A Professional Corporation

/sl Thomas P. Schlosser
Thomas P. Schlosser
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Trinity River Division Central Valley Project Act,
Pub. L. No. 84-386, 69 Stat. 719 (1955)
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89 Star.] PUBLIC LAW 388~AUG. 12, 1983 718

Public Law 386 CHAPTER 872

AN ACT Avg'ult 12, 1988
To authorize the Becretary of the Imterior to comstruct, operate, and maintain (M. R. 4663] .
the Trinity River division, Central Valley project, Oalifornia, under Federal ~ T

reclamation laws,

_Beit gnactod by the
Unitnd. Staten.of 4

Senate and . Hovse of B

Contral Vall

i pro]aoct, Calif, ey
; Trinity Rlver
~ divisiom,

43 USC 371 nots.

) weynnée
.uiid appurtenant works to trans:
aento River and provids, by

kilowatts, and such eloetric transmission facilities as may. be required
‘to deliver the output of said powerplants to other facilitios of the
Contral Valley project and to furnish energy in Trinity County:
Lrovided, That the Secretary is authorized and dirvected to continue
to a tonclusion the engineering: studies and negotiations with any
non-Federal agency with respect to ‘gnﬁ;gosai& toépmhasé fulling
water and, not later then eighteen months from the date of enactment
of this Act, report the results of such negotintions; ncluding the
terms.of o praposed agreement, if any; that may beveuched, together
with his recommendations thereon, which sgreement, if any, shall
not become-effective nntil approved by Congress, The works anthor-
ized to be constructed shall also inelude » conduit or cannl ‘extending
fromy the most. pructieable point on the Sacramente River meur
Redding in an ensterly divection to intersect with Cow Creek, with
such pumping plants, regulatory reserveirs, and other ":%;Qtirmnmﬁ
works as may be ne«mm&r 4o bring about maximum benelicinl use of
project water suppliesinthearea, = L

_ Seg, 2. Subject to the provisions of this Aet, the operition of the
Trinity River division shall be integrated and coordinated, from
both a finaneial and an operational standpoint, with the operation
of other featurés of the Central Valley gm*i&ec&,_ 18 presently author-
ized and as may: in the future be withorized by Aet of Congress, in
such mgniner as will effectunte the-fullest, mest beneficialy and most
econamie utilization of the water resources heveby made availuble:
Provided, That the Secretary is authovized and 'directed to adopt
approprinte mensures to insure the preservation and propagation of
fish and wildlife, including, but not limited to, the maintenance of
the fow of ﬁie,"'f‘rmiw River below the diversion point at not less
than one hundred and fifty enbic feet per second for the months
July through November and the flow of (lear Creek below the diver-
sion point nt_not less thun fifteen cnbic feet per séeond unless the
Secretary und the California Figh and Game Conmiission determine
and agree that lesser flows weuld be adequate for maintenance of fish
life and propagation therdef; the Secretury shull also allocate to the
presevation and propagation of fish and wildlife, ns provided in the
Act of August 14, 1046 (60 Stat. 1080), an appropriate sharve of the 15USC661-666c,

INFORMAT l((‘;i;: o?a
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720 PUBLIO LAW 286-AUG, 12, 1355 [69 BTaT.

¢ Trinity River development and'of vperating:
samiey sich cowts ‘to be' non-relmbursable:
not less than 50,000 acre-foot shall by relvased.
¥ Reservoir and mads available to Humboldt

westigate, plan, construct,.

L maintuin iinimun basic facilitios for access to, and
th maintendnce of public health and safety-and the protection.
. ,gm ‘?Bﬁ ds wi Wi or aequired | : lop:

e Trinity River division, to

nutural, historie, and mcheologic «ia
& erijoyment_of the:

uise and enjoymen
tlm::dév?é‘ié;(igﬁiéxxf&-:l :
purposes, The Secretary
ather disposition under the p
necessary for the construc

wer purposes specified in this
ds to Federal, State, and loeal
y exchange; of conyeyance
best gﬁmmt@: their develop-
it, . The Secretary is further
é ving other lands for said
oses wnd to' rep rean o the Committees on. Interior snd
nsuinr Affuirs of the Sensto and House of Representatives; but no-
lunds shall be aequired solely for any of these purpoies other than
aveess to d{’wi%“?faiﬁﬂﬁlﬁ and the muintenance of public health and
afety and the protection of public xi erty thereon without further
______ thorizution by the Cengress, Al vosts mcirred pursusnt to this
section shill be nonreimbursable and nonvebumable, _
Bee. 4. Contracts for the sale and deliv ry of the additional éléstide
energy availible from the Central Vﬁﬁﬁ{ project power system 4s 8
result of the construetion of the plants heréin suthorized and their
intepration with that systen shull be made in secordance with prefor-
ences exxgzmd in the Federal reclnmation laws: Provided, Thet
first preference, to the extent of 95 per centum of such additional
-ém{gy', shiall be given, under reclanation law, to preference cuistomers
in Trinity Connty, Californiu, for use in that county, who are ready,
able and willing, within twelve months: after notice of availabilify.
by the Secretary, to enter info contracts for the energy: Provided
further, That Trinity County-preference customers may exercise their
aption on the sume dute in_ench successive fifth year providing
written notice of their intention t6 use the energy J¢ given to the
eeretary nob less than sighteen monthe prier to said date
Spe. 5. The Secretary is suthorized to rake ‘piyménts, front cons.
struction’ appropriations, to Tririty County, California, of such
additional costs of repairing, maintaining, and constructing county
rouds ag-are. incurred by it-during ‘the period of netual construction
of the Trinity River division and as ave found by the Seeretary to be
properly attributable to and occasioned by said construction, The
Secretary is further authorized snd directed to pay to Trinity County
annually an in-lieu tax payment out of the appropriations during
construction and from the gross revenues of the project during oper:
ation an amonnt equdl to the sorual tax rate of the county applied to
the value of the ma?fpwpmy snd improvements taken for project
guxpmw in Trinity County, said value being determined as of the.
ate such property and improvements are taken off the tax rolls,
whirnenet aie  Payments to the public-school distriats in the project ares affected
Bricte. by construction activities shall he miade pursuant to existing law.

Report ta Con %m&;@m&mﬁ to.report thereon to the

gross.

Payments to
Trinity Coumty,
Calif.
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80 Brar.] PUBLIC LAW 388~AUG. 12, 1055

o approprintid for eons
0,000

8o, G, Thess e bereby 4 ¢
), plug or minus

struation of the Trinity His on 42 plu inng
el aimounts, if any,ns n ; o won of ordinary
fluctaations in gonstroetion o, by mﬁmwmg cost
indexes spplicable to of construction. involved hevein, and,
in addition thereto, such sums gz m - required to earey ot the
provisions of section d of thig Act and to oparate and maintain the
said development, . '

Approved August 12, 1955,

Public Law 387 CHAPTER 873
AN ACT

Te reemphasize trade development as the primavy purpose of title I of the
Agricultoral Trade Development and Assistance Act of 1954,

Be it enacted by the Senate- and House %@fggﬁmmm% of the

Untted States of
of the Agriculturn] Trud
attiended by atriking out “$700,000,00
S$1,600,000,000, “This Timitgtion shall-not be apporfioned by year ov
by country, but shull bé considered as wn objective.as well v o limitas

mevieain Congrens assemblyd, That section 103 (b

000" snd. nserting in e

tion, to-be renched s rapid): :‘*‘”"}f@@sibl& 50 long a3 the purposes of

this Act can be nehieved within the safeguards established.”

Sue. 2, Section 106 of such Aot jsameénded by adding the following:
“The Secretary of Agrionlture is alse authorized to determing the
nations with whoni sgiresments ahall be negotinted, and to-détermine
the comuiodities and quantities thereof which may be included in the
negotintions with euch country after advising with other agencies of
Governmentaflected and within broad policies laid down by the Presi-
dent for implemeénting this Act.” o

Approved August 12, 1655,

Public Law 388 " CHAPTER 874
AN ACT
To amend the Federa! Property und Administrative Services Act of 1849 to
wake temporary proviglon for making payments in leu of taxes with respest
to certain veul property transferred by the Reconstruction Finance Corpora-
tivn and ity subsidiaries to other Government depurtments,

B #t enavted by the Senute and Hose of .ééé%g»m@zé&éw& of the

inited Slates of dmeriea in Congress mx@zbfgﬁ.’}}%a%fhg table cif
el Pyoperty and rrc

contents contained By the firat section of the Fy

il Trade _i}mg&mm and Assistance Act.of 195458
A fou thervof:

721

Appropriation.

August 12, 1958
{8 2283]

Agricultural
rade devalopment.

66 Biat, 458,

7 USC 1703 (b,

&8 Btet. 457,
7 USC 1706,

August 12, 1938
R.di83) )

Fedaral property
transfarred from

63 Biate 377 64

Administrative SBervices Actiof 1949 is heveby amended by INSOrting srap, b

amedintely below “Sec. 605, Effective date””
the following s

“Treeg VII—Prorerry Transrerrep From THe RECONSTRUCTION
: Frnance CorronraTion

“See. T01. Declaration of Poliey.

“Sec. 702, Definitions,

“sec, T03. Property transferred by the Reconstruction Finance Cor-
poration,

“See. 704, Limitations.

“Sec. 705. Effective date.”

54402 (3 - 95 - 46

o
40 USC 47 1notes
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Trinity River Basin Fish and Wildlife Management Act,
Pub. L. No. 98-541, 98 Stat. 2721 (1984)



AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

“GPO
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Klamath River Basin
Conservation Restoration Area Act,
Pub. L. No. 99-552, 100 Stat. 3080 (1986), codified as 16 U.S.C. 460ss
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' with State and

AUTHENTICATED /’
U.S. GOVERNMENT
INFORMATION
GPO,

: : ercis Ve rmatmna} ﬁshmg, and the eco.
mmw hﬂalﬁh of many Iacai aammumf:}m,

(3} floods, the mn&tmctmn and operation of dams, dxvemmxm_
and hydroelectric jects, pasﬁ rmnmg, timber harvest prac-:
i:acee, and roadbuildi g have all contributed to- sadnnentamen,

flows, and degr aded qualily which has signifi-

mﬁy reduced the anadromous Jsh ‘habitat in the Klamath-

Trinity R;verSyste

[4). overlapping Fedem};, St;ata, and imcai Jjurisdictions, inad-
qu enfmmnt of fishers ha V_,est,,;» egulations, and 1neffec~
onservat , i’d‘f']_revenmd the. Fe&eml Governiment and
the State o zi’amia rom fulfilling their mapon&bﬂmes to
protect the rivers’ anadromous fisher{ values:

(5) the Klamath-Trinity fall chinook salinon populations have.
&aclmed ’hy 86 ‘percent from historic levels and steelhead trout

have also und emgmf' cant wducﬁms

(6) Klamath River Basin Fisheries Resource Plan has been
ci&velﬁp@d by the Sec; retary ac:tmg through the Bureau of Indian.

i tfie Klamath Salmon Management Gmnp, a group of
agencies with ﬁs‘hery : nent - MO?G . has estab:
hshe&, in ‘cooperation with the - the Kiamath»’l"mxty
River Basin fishery resources, a sound framework for the future
coordination of fishery hiarvest mana; ement;

{8) .2 new Klamat Tnmi River Basin Mamagement author-
ity, composed of the. Kiamath Salmon Management Group and
representatives of users of the fishery resources of the Klamath-
Trinity River Basin, is needed to ensure more effective long-
term coordination of the Klamath-Trinity River fisheries under
sound conservation and management prmm;;}es i:hai; engure:
adéquate spawning escapement; and

- (9) the Secretary has the aathanty to m;ﬂemmt & restoration
ram only in the Trinity River Basin and needs additional
authority to: amgiement & restoration program in cooperation

ocal gavemmemzs to reatare aaacimmans fish_
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() MemsersHie anp ArpornTMenT.—The {Baunaﬁ 13 mmpmd of
11 mera’i;efasfaﬁam 1 ‘ b e
{ tative. w it
*‘M%W@WW%@Q’W g romitisd

2 {&ﬁmpresm%aﬁ e, who shall be app 5§
Ea (&anﬂmp&k&mremdmginth&m
(B) The Department of the Interior.



g (1) Traver,
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16 USC460se-3,  SE

' ley%% iness Council.
. partment. g)f the v};ntem}r who

ver  MEMBERSHIP m A fim 70, ‘I‘mx FoRCE
mﬁm mdm&mi who is a member of the Council is
- for ay;mn&mem as a member of ths Task Force.

e {I} IN” GENERAL~The term sf‘ a member mf the Task Force is éé

: (2} S&Rm ~Members of the Task Force serve at the pleas-
dre of the appointing authorities.

. {3) Vacancies.~—Any vacancy on f the Task Force shall be filled
iti the manner in which the or iginal appointment wag made.
Any member appointed fo fill a vacancy oceurring before the
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16 USC 460us-5.

?aderal wm&s m a ha&is considerec b}r ‘the Secretary to be.
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State and Josal
governments;

18 1ISC 4608s-6;

\"Aygmved October 27, 1986.

s "'_“i'mmzm e |
o, 99-R94, Pt. 1 (Comm: o Merchant Marine i Fisheried).

mmmsmm& RECORD Vol 182 (1986)
maa, @om;ﬁawd mf'sp assed House:

AENTS, Vol, 22 (1986)



Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 87 of 165

Central Valley Project Improvement Act,
Pub. L. No. 102-575, 88§ 3401-12, 106 Stat. 4600, 4706-31 (1992)
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aii. ‘ g right, title, interest or
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Geliforia, . This fitle may be med a8 the “Central

: and. assm»,
ami "i‘nmty éwer basing
pmﬁs ef t}m Cem:rai Valiay Pm;;efct: on.
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¥ ifornia. through
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(e) to contribute to the State of Gsl:fma ,mtz&rma and
Imgtermaff’om protect the San Francisco Bay/

BEC. m:)ﬁmﬁm
Am.medw this title—
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. %mmummth»
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106 STAT. 4710

TR %) kn o)
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. ares shall Mamﬂﬁw&t&z;rmhtofﬁnﬁ efusal on the
*ﬂmmnaianua_ amﬁﬁuam _ enhﬁwsvuﬁnni&a{hm&nﬁ

: right of first refusal must
ﬁx&,*¢w,dhyaihnutkeghﬁaﬁumzumme

feree who had ne ﬁ@m& : ’n@mxwh@hﬁmx
nghtafiﬁ@txaﬁmalnaﬁmmgimmmm&alﬁn‘ﬁum entity’s
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governmental:
relations.

ﬂmw services.
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_or_repayment contracts for a term longer than m@y&m&
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: of ,'h&ﬂo M@a

1 ob "'“%ama under Staﬁ%ex and
dted to the Federal Endangered
L nd aﬁ_dﬁmmﬁs of the Califor

(1) dev&lop wiﬁm m yem nf Enactmen ,

& mgrm which makes all reasonable e efforts to ensure that,
¢ the year 2002, natural p,;' uction of anaﬂmmws fish in

: d strear wiﬁ ha ain; ie on 8

¥ .~»'>' ; -:' hytma
1 fully ;mp}emenm be &efemeﬁ t0 meet the
né rotection, restoration, and enhancement purposes
sed. by mb ion. 3406(a) of this title; And provided
m That in the course of developing and implementing

04231



04232



Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 98 of 165

PUBLIC LAW 102-575~OCT. 30, 1992
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im&a1&@pmgmunﬁMmmixMMﬁyhmwxgsﬁmmwwyﬂ&mww
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ermanent land fallowing, in including purchase, lease, and
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Trinity River Basin Fish and Wildlife Management Act of 1996,
Pub. L. No. 104-143, 110 Stat. 1339 (1996)
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PUBLIC LAW 104-143—MAY 15, 1996

TRINITY RIVER BASIN FISH AND WILDLIFE
MANAGEMENT REAUTHORIZATION ACT OF
1995
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Public Law 104-143
104th Congress

An Act

May 15. 1996 To amend the Trinity River Basin Fish and Wildlife Management Act of 1984,

S 9 790 to extend for three years the availability of moneys for the restoration of fish
[H.R. 2243] and wildlife in the Trinity River, and for other purposes.
Be it enacted by the Senate and House of Representatives of

Trinity River the United States of America in Congress assembled,
Basin Fish and
Wildlife SECTION 1. SHORT TITLE.
Management . . €L . . .
Reauthorization This Act may be cited as the “Trinity River Basin Fish and
.éc'i_gf 1995. Wildlife Management Reauthorization Act of 1995

alitorma.

SEC. 2. CLARIFICATION OF FINDINGS.

Section 1 of the Act entitled “An Act to provide for the restora-
tion of the fish and wildlife in the Trinity River Basin, California,
and for other purposes”, approved October 24, 1984 (98 Stat. 2721),
as amended, is amended-—

(1) by redesignating paragraphs (5) and (6) as paragraphs
(6) and (7), respectively;

(2) by adding after paragraph (4) the following:

“(5) Trinity Basin fisheries restoration is to be measured
not only by returning adult anadromous fish spawners, but
by the ability of dependent tribal, commercial, and sport fish-
eries to participate fully, through enhanced in-river and ocean
harvest opportunities, in the benefits of restoration;”; and

(3) by amending paragraph (7), as so redesignated, to read
as follows:

“(7) the Secretary requires additional authority to imple-
ment a management program, in conjunction with other appro-
priate agencies, to achieve the long-term goals of restoring
fish and wildlife populations in the Trinity River Basin, and,
to the extent these restored populations will contribute to ocean
populations of adult salmon, steelhead, and other anadromous
fish, such management program will aid in the resumption
of commercial, including ocean harvest, and recreational fishing
activities.”.

SEC. 3. CHANGES TO MANAGEMENT PROGRAM.

(a) OCEAN FisH LEVELS.—Section 2(a) of the Act entitled “An
Act to provide for the restoration of the fish and wildlife in the
Trinity River Basin, California, and for other purposes”, approved
October 24, 1984 (98 Stat. 2722), as amended, is amended—

(1) in the matter preceding paragraph (1)—
(A) by inserting “, in consultation with the Secretary
of Commerce where appropriate,” after “Secretary”; and
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PUBLIC LAW 104-143—MAY 15, 1996 110 STAT. 1339

(B) by adding the following after “such levels.”: “To
the extent these restored fish and wildlife populations will
contribute to ocean populations of adult salmon, steelhead,
and other anadromous fish, such management program
is intended to aid in the resumption of commercial, includ-
ing ocean harvest, and recreational fishing activities.”.

(b) F1sH HABITATS IN THE KLAMATH RIVER.—Paragraph (1)(A)
of such section (98 Stat. 2722) is amended by striking “Weitchpec;”
and inserting “Weitchpec and in the Klamath River downstream
of the confluence with the Trinity River;”.

(c) TRINITY RIVER FISH HATCHERY.—Paragraph (1)(C) of such
section (98 Stat. 2722) is amended by inserting before the period
the following: “, so that it can best serve its purpose of mitigation
of fish habitat loss above Lewiston Dam while not impairing efforts
to restore and maintain naturally reproducing anadromous fish
stocks within the basin”.

(d) ADDITION OF INDIAN TRIBES.—Section 2(b)(2) of such Act
(98 Stat. 2722) is amended by striking “tribe” and inserting “tribes”.

SEC. 4. ADDITIONS TO TASK FORCE.

(a) IN GENERAL.—Section 3(a) of the Act entitled “An Act to
provide for the restoration of the fish and wildlife in the Trinity
River Basin, California, and for other purposes”, approved October
24, 1984 (98 Stat. 2722), as amended, is amended—

(1) by striking “fourteen” and inserting “nineteen”;

(2) by striking “United States Soil Conservation Service”
in paragraph (10) and inserting “Natural Resources Soil and
Conservation Service”; and

(3) by inserting after paragraph (14) the following:

“(15) One individual to be appointed by the Yurok Tribe.

“(16) One individual to be appointed by the Karuk Tribe.

“(17) One individual to represent commercial fishing
interests, to be appointed by the Secretary after consultation
with the Board of Directors of the Pacific Coast Federation
of Fishermen’s Associations.

“(18) One individual to represent sport fishing interests,
to be appointed by the Secretary after consultation with the
Board of Directors of the California Advisory Committee on
Salmon and Steelhead Trout.

“(19) One individual to be appointed by the Secretary,
in consultation with the Secretary of Agriculture, to represent
the timber industry.”.

(b) COORDINATION.—Section 3 of such Act (98 Stat. 2722) is
further amended by adding at the end thereof the following new
subsection:

“(d) Task Force actions or management on the Klamath River
from Weitchpec downstream to the Pacific Ocean shall be coordi-
nated with, and conducted with the full knowledge of, the Klamath
River Basin Fisheries Task Force and the Klamath Fishery Manage-
ment Council, as established under Public Law 99-552. The Sec-
retary shall appoint a designated representative to ensure such
coordination and the exchange of information between the Trinity
River Task Force and these two entities.”.

(c) REIMBURSEMENT.—Section 3(c)(2) of such Act (98 Stat. 2723)
is amended by adding at the end the following: “Members of the
Task Force who are not full-time officers or employees of the United
States, the State of California (or a political subdivision thereof),
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or an Indian tribe, may be reimbursed for such expenses as may
be incurred by reason of their service on the Task Force, as consist-
ent with applicable laws and regulations.”.

(d) EFFECTIVE DATE.—The amendments made by subsection
(a) shall apply with respect to actions taken by the Trinity River
Basin Fish and Wildlife Task Force on and after 120 days after
the date of the enactment of this Act.

SEC. 5. APPROPRIATIONS.

(a) EXTENSION OF AUTHORIZATION.—Section 4(a) of the Act enti-
tled “An Act to provide for the restoration of the fish and wildlife
in the Trinity River Basin, California, and for other purposes”,
approved October 24, 1984 (98 Stat. 2723), as amended, is
amended—

(1) in paragraph (1), by striking “October 1, 1995” and
inserting in lieu thereof “October 1, 1998”; and

(2) in paragraph (2), by striking “ten-year” and inserting
in lieu thereof “13-year”.

(b) IN-KIND SERVICES; OVERHEAD; AND FINANCIAL AND AUDIT
REPORTS.—Section 4 of such Act (98 Stat. 2724) is amended—

(1) by designating subsection (d) as subsection (h); and
(2) by inserting after subsection (c) the following new sub-
sections:

“(d) The Secretary is authorized to accept in-kind services as
payment for obligations incurred under subsection (b)(1).

“(e) Not more than 20 percent of the amounts appropriated
under subsection (a) may be used for overhead and indirect costs.
For the purposes of this subsection, the term ‘overhead and indirect
costs’ means costs incurred in support of accomplishing specific
work activities and jobs. Such costs are primarily administrative
in nature and are such that they cannot be practically identified
and charged directly to a project or activity and must be distributed
to all jobs on an equitable basis. Such costs include compensation
for administrative staff, general staff training, rent, travel expenses,
communications, utility charges, miscellaneous materials and sup-
plies, janitorial services, depreciation and replacement expenses
on capitalized equipment. Such costs do not include inspection
and design of construction projects and environmental compliance
activities, including (but not limited to) preparation of documents
in compliance with the National Environmental Policy Act of 1969.

“(f) Not later than December 31 of each year, the Secretary
shall prepare reports documenting and detailing all expenditures
incurred under this Act for the fiscal year ending on September
30 of that same year. Such reports shall contain information ade-
quate for the public to determine how such funds were used to
carry out the purposes of this Act. Copies of such reports shall
be submitted to the Committee on Resources of the House of Rep-
resentatives and the Committee on Energy and Natural Resources
of the Senate.

“(g) The Secretary shall periodically conduct a programmatic
audit of the in-river fishery monitoring and enforcement programs
under this Act and submit a report concerning such audit to the
Committee on Resources of the House of Representatives and the
Committee on Energy and Natural Resources of the Senate.”.

(¢) AUTHORITY TO SEEK APPROPRIATIONS.—Section 4 of such
Act, as amended by subsection (b) of this section, is further amended
by inserting after subsection (h) the following new subsection:
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“(i) Beginning in the fiscal year immediately following the year
the restoration effort is completed and annually thereafter, the
Secretary is authorized to seek appropriations as necessary to mon-
itor, evaluate, and maintain program investments and fish and
wildlife populations in the Trinity River Basin for the purpose
of achieving long-term fish and wildlife restoration goals.”.

SEC. 6. NO RIGHTS AFFECTED.

The Act entitled “An Act to provide for the restoration of
the fish and wildlife in the Trinity River Basin, California, and
for other purposes”, approved October 24, 1984 (98 Stat. 2721),
as amended, is further amended by inserting at the end thereof
the following:

“PRESERVATION OF RIGHTS

“SEC. 5. Nothing in this Act shall be construed as establishing
or affecting any past, present, or future rights of any Indian or
Indian tribe or any other individual or entity.”.

SEC. 7. SHORT TITLE OF 1984 ACT.

The Act entitled “An Act to provide for the restoration of
the fish and wildlife in the Trinity River Basin, California, and
for other purposes”, approved October 24, 1984 (98 Stat. 2721),
as amended by section 6 of this Act, is further amended by adding
at the end the following:

“SHORT TITLE

“SEC. 6. This Act may be cited as the “Trinity River Basin
Fish and Wildlife Management Act of 1984°.”,

Approved May 15, 1996.

LEGISLATIVE HISTORY—H.R. 2243:

HOUSE REPORTS: No. 104-395 (Comm. on Resources).
SENATE REPORTS: No. 104-253 (Comm. on Environment and Public Works).
CONGRESSIONAL RECORD:

Vol. 141 (1995): Dec. 12, considered and passed House.

Vol. 142 (1996): May 3, considered and passed Senate.

O

Trinity River
Basin Fish and
Wildlife
Management Act
of 1984.
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RIS

84 CoNarizss - } HOUSE OF REPRESENTATIVES { " Report
1st Session " e ' Now 602

3

'AUTHORIZING 'THE SECRETARY OF THE INTERIOR TO CON.
STRUCT, OPERATE, AND: MAINTAIN THE TRINITY. RIVER 'DI-
- VISION; CENTRAL - VALLEY PROJECT,’. CALIFORNIA, . UNDER

FEDERAL RECLAMATION LAWS

Mar 19, 1955.~~Committed to'the Committes of the Whole House on ‘the State
' of the: Union and ordered to be printed. :

T, T R T O S

Mr. Exéuz, from the, Commiitteo on Tnterior and fnsulab Affairs,

7 LREPORT =
.Y [To accompany H. R. 4663] . \ .

 The Committee on Interior and: Insular “Affairs, "to. whom  was
 referred the bill (H. R.'4663) to authorize the Secretary of the Interior
- to construct, operate, and maintsin the Trinity River division, Central
Valley ‘project,” California, under Federal reclimation laws, having
considered'the same, Teport favorably thereon with amendments ang
recommend that the bill do pass.-. =~ e :

- The amendments ‘are ds-followss ~ = = = .7 v 0
- Page 1, liné 9, following the word ‘“‘to”: insert the word ‘“gnd”, - .
- Page 2, line 13, followifig the word “County”, change the period to
8 colon and add thefollowing: . e e ool S

FANE

. LA s g Vb e e L s e T
. - Provided, That the, Secretary is authorized and directed to’ contiriue to & cone
elusion the engineering studies and negotiations with any nori-Federal agendy. with
_respect:to proposals'to purchase falling water and, not later than' 18 months from -
- the date of enactment of this ‘Aet, report the resulls of such negotiations; inclu tzg
$he terms of ‘s proposed agreement, if any, that.may be reactied, together, wit]
his recommendations thereon, which agreement; if any, shall hot become effective
-until approved:by Congress.. . . . o

.+ Page 3, following line 20, add the following new section 3, <=
* ' Bzc. 3. The Secretary’ is authorized to’ investigats; plan, construct, -operate.
:and maintain minimum. basic facilities for acoess.t: ;a'ng for the maintenance of .
‘public health and: safety and the protecticn of phiblio Jgr,(jpérty,,bﬁ,;_lqu_sj with-
drawn, o acquired for the development of the Trinity River division, to, conserve
“the sconery arid'the‘natural, historio, dnd arelieologia objects, und. to provide for -
-publicuse ‘and ‘enjoyment of the same and of the water areas created : by these
.developments by such means as are consistent with their primary. purposes,. .. The
Becretary .is authorized to withdraw from entry or other disposition under the
public-land ‘laws ‘such’ public lands as are necessary- for tha’construction, -opera- .
“tioh, and maintenance of said minimum basio facilities and for the'othér purposes
TUBB008 o T T e e AL
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2 - TRINITY RIVER DIVISION, CENTRAL VALLEY PROJECT
specified in this section aid to diégéée;‘qf. suchi lands to Federal, Siate, and logad’
. Bovernmeital :agencies’ by lease, transfer, exchange, ‘or ‘cofive, ance ‘upon ‘such:
- teriis and conditions as will best promote their deveiopment and opération in-the
public. interest, . The Secretary is further authorized to investigate the need for:
acquiring. other lands for said purposes and to report:thereon to the Committee
on Interior andIngular Affairs of the Seniate and House of-Representatives, but
no lands shall be acquired solely for any ‘of these purposes other than access to
project-lands and the maintenance of public health and safety and the protection
. of public property thereon without further authorization by the Congress. All
cgits incurred pursuant to this section shall be nonreimbursable and nonreturn- -
able. - - e oL
Page 3, line 21, renumber “Sec. 3.” to read “Skc, 4,” © . -
* Page 4, line 11, strike the word “six” and insert in lieu thereof the-
word “eighteen”. .~ . S L .
. Page 4, line 12; renumber ‘“‘Sec. 4.” to read “Sgc. 5.” -
Pagé 5, line 22, renumber “Skc. 5.” to read “Sec..6.” - . N
. Page 6, line 4, strike the numeral ““4” and insert in lieu theréof the
-numera] “5%, - ) ‘ T
Do ' - PURPOSE

.This bill: would reauthorize the Trinity River-division of the Central

- Valley project, California, to provide for/modifications in both the
physical plan and the operating plan.. . Cgifstruction of this addition:

.to the Central Valley project would be for the primary purpose of

‘meeting the-most. urgent need for jrrigatfon water in the Sacramento-
and San Joaquin River Basins and :for the additional purpose of

-supplying_electric energy to meet the expanding-power needs in:

northern California. . R ‘
. . HISTORY OF PRESENT PROPOSAL
The Trinity River project was authorized under-the 1939 Reclama-
tion . Act by a finding that it met the rigid requirements of that dct,
filed by Secretary of ‘the’ Interior Cliapman on January’2, 1953.
. Secretary 'Douglas' McKay on February 17, 1955, approved the
Trinity: River proééct and recommended 1ts construction in a supple-
mental’ report. - Commiissioner. of . Reclamation- Dexheimer, in his.
testimony” before the House Committee on Intérior “and., Insular
- Affairs on April 13, 1955, réecommended iminediate éommencement of
.construction, of the Trinity River project. - The State engineer of.
California, in his official comments on. April 9, 1953, approved: the
I;I',rbieét'r‘epoft and urged its immediate authorization and constriction,”
-The Governor of California, Goodwin Knight, 6n April 14, 1955, wired
the House Committes on Interior and Insular Affairs reaffirming ‘the -
'State’s official position in support of the immediate commencement of -
construction, S R CLT
.- Since 1942 more than $572,000 has been: spent by’ the Bureau of
Reclamation in planriing and preliminary’engineering related to con-
struction of -the project; and the current budget submitted by the
President contains an additional $400,000 for continuing the advanced -

ﬁ-'planni%,for, this project... = .. ..t SRR
.. The Trinity dev.'elo?men_t' has been under study by various agencies,’
‘including the State of California and the Federal Power Commission,.
since 1923; . It was included ' in- the -California- State: water ‘plan .in
1931. In 1942 the Bureau of Reclamation started intensive study
looking -toward the authorization and constriction *of the projeect..
The feasibility report was completed in 195} and is the basis of action .
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- taken by Secrotary of the Interior Chapiman which is referred to-
hereinbefore, . . ..t T e
“Ths present bill, Kereiti reported 'on; in. addition to'its sporisorship
lév’ the Secretary of the. Interior, by Governor Goodwin Knightof
-California aiid: by ‘the State.water agency; is coatithored. in bills:for -
similar purpose "by" Congressmen- Hagen; :Sisk, and Moss. and by,
Senators’ Kuchel and’ Knowland' of California; = . . .. ' "
... Detpiled studies. siibsequent to. authorization of the Trinity’ River
“division have resulted in the Department of the Interior recommending:
certain modifications in"the physical plan for the' development.. - The
resent plan, including the recent-modifications recommended by the
epartment and- the resulting ‘chianges in: the project economic and-
~ repaymerit ‘aspects, -i8 described: in the Department’s supplemental
report dated July 1954, - . ..o el e U

_~The Irrigation ‘and ‘Reclamation Subcommittee of the 83d’:00n§reqs
" held field héarings on-the Trinity project in Redding, Calif., in; April
1954, - Additional: licarings were held on-April 13, 14, and 15, and on
- May 'lai‘iaﬁd‘ 16 of ‘this year in Washington on the legislation herein
j-l’)Pliis bill would-authiorize the plan: of development which the ‘De--.
partment now recommends and, in addition, sets out certain operating
requirements and provides for financial assistance to Trinity County
in meeting costs attributable to the construction activities in the area.

: 'NEED FOR THE TRINITY PROJECT s
In thé words of California’s Governor Knight: A
~ Immediate  authorization and -éonstruetion “of thé' Trinity. River project is
* required to forestall increasing economio ldsses.due to water shortages, .
. In the words of Commissioner of Reclamation Dexheimer: -
... The Trinity. River division is urgently needed to supply additional water to
the Central Valley project' for use in both the Sacramento and San. Joaquin
River Basing, * -~ ~ .. C e 0T TR T LT R R
~The Conitral Valley: project, as presenitly authorized’ ind’ under-
construction; must. haye additional water for & firm supply under full
- developiment.” The need for this additiorial water iS‘dévé?‘c_ipitig"rﬁpidly
and ifthis need is to be met in' time to forestall serious Iosses, the
construction of the Trinity project mist be undertaken immediately, .
. Along the' west side of the San Joaquin Valley, where a portion of
. the Trinity, water is proposed, £0 bé used, the water situation is Fapidly
reaching ‘a critical stage.. Large areas.nre ‘experiencing an’ alarming
drop in the ground-water tablé and will go out of production in a vty
few years unless additional water: s‘u?pl;ésf;lax‘e'_-‘imp‘orté"d, to the area. -
_ There is also a redl need for the electric power. and ‘energy which
will b» made available from the Trinity- River. division to meet the
~ ever-expanding power demaiids in northern California; - .- "
.- The comnittee ¢onclides from ,.thé,',r?brts'df the Department of the
- Interior and. the State of California and from the testimony given the
committes during its hearings on the project; that there is immediate
- need for supplementary sources of irrigation water ﬁupgly for the'Cen-
.tral Valley and for increased eléctric capacity in northern: California.
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4 TRINITY RIVER' DIVISION, CENTRAL VALLEY PROJECT
PLAN OF DEVELOPMENT -

. -.‘The Trinity River division, in Trinity and Shasta Counties'in north- .

' westerni California, consists of. Trinity dain, reservoir, and power=
Ela'nt;»-' Lewiston diversion dam, reservoir, and “powerplant; Tower-,

_ house - tunnel,' powerplant, and ‘diyeysion dam;: and.-Matheson tunnel
. and_powerplant, .The general plan proposes the' diversion of water.
- from’the Trinity. River Basin into the Sacramento River.Basin of the
Central Valley. . Trinity Reservoir on the Trinity River would be the
major. storage facility, having./a -capacity..of 2,500,000 acre-feet.

. Lewiston Reservoir, a short distance downstream from Trinity Reser-
voir, would reregulate thé flows from Trinity Reservoir for iversion
eastward through Towerhouse tunnél and for downstream uses;, espes
cially for fish purposes. The diverted water would flow through Tower-
house tunnel and .drop through:Towerhouse powerplant into Clear
Creek. :: Towerhouse diversion dam, on-Clear; Creek. just ‘below . the

powerplant would-divert water.through Matheson;tunnel from which

- 1t would drop" through -Matheson .powerplant -and into; the e,xisﬁps‘
Keswick Reservoir-on the Sacramento River.- The works authorized

“ would also include irrigation facilities to serve:approximately 20,000
a.crea_"east OfRedding' ""“-" ' RN TR T j.’.'«'v‘:,‘. N R eE
_. The Trinity River division would.be integrated physically with the

Central Valley: project sind its operation:.would:ba coordinated with

© that of other features of the Central Valley project.. Under the plan.
of. development ‘and- operation 'an  average: of. 704,000 acre-feet of
Trinity River water would be diverted annually to the Sacramento
River Basin. This amoiint; when'¢oordinated: with the operation:of

* the-Central : Valley.. project. system, would .provide.about 1,190,000
acre-feab-of water for additional -use in the Central: Valley.: Of this .

1,190,000 acre-feet, about 665,000: acre-feet: would be used annuslly,

under the plan, to meet the ultimate needs of the Sacramento canals
 service area, comprisinig abotit 200,000 gcres, and about 525,000 scre-
feet annually would be availablé for use on lands of the ‘west side of
the San.Joaquin. Valley.  The.total insialled: hydroeleciric power
* capacity proposed-in the plan would be 233,000 kilowatts, which woul
increase the Central Valley. project energy by over 1 billion kilowatt:
choursannually. ~ . Lo T e
The fishery resources of the Trinity River are an asset to the Trinity
River Basin as well as to the whiole.north coastal atea.” * Accordingly;
the Trinity River development has been planned with a view. to main- -
ta,inini_and improving ‘fishery conditions,” The legislation" requires
that the project be operated so'as to insure ‘the preservation and
propagation of fish and wildlife and séts' out minimum flows 'to’ be
maintained  below the Trinity diversion point and below the Clear-

Creck diversion point, - o Lo oL be
- With respect. to the transmouritain: diversion’ of water: from ‘thé
. Trinity River Basin to the Central Valley, the committee notes that
such, diversion is approved by the State of California. - The commiittee
notes also that both the State and the Buréau of Reclamiation”con-
clude that there is available, for importation from' the Trinity Rivéf;
- wataer that is surplus to the present and future water reqﬁi;r;eméhté"i?’,f
the Trinity .and Klamath Rivér Basins, ‘and ‘that sur lus water; ih
. the amount proposed in the Trinity. division plan, can be diverted
from the Trinity River to- the Central Valley without detrimental
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; o fishery resources. 'The committee believes it unnecessary
to:await the final results of studies presently underwsy to.determine
recisely ‘the faturs ‘water Tequirginients in-the Klamath River Basin
~ befor¢' going ahgad; ‘withthis- relativély small diversion ‘compared. to
the average amount wasting to the Pacific Ocean froint the basin each

eﬂ’ect': to th

C year. . T T
G A ECONOMIC ABPECTS: - 4
. ‘The: estimated - cost "of ‘the Trinity River division,. including . the
irvigation facilities ieast of :Redding, is about $225: million... . For 4ll
practical purposes; all.of this amount would:be reimbursable, - Only.
$215,000 - for . recreational facilities::and ($47,000 for. fish-protection
facilities- would :be nonréimbursable;:. About $68 million is allocated
to:irrigation’ and: about $156:5 million .is allocated. to. ower::. The.
‘Trinity River -division would : be -inte rated - -financially -with .. the
authorized. features:-of the  Central: Valley g)rqject?-'-- Under -the re-
‘payment plan, the power allocation would' be, completely tépaid by .
1988 or .within 26 years after the last power unit was.placed in‘opera-
‘tion:: / All reimbursable: costs allocated :to- itrigation would be. repaid
within 50 years including development period. TR ST
. The-economic justification for the Trinity River division has been
determinéd by compp.ringl;dﬁnual- benefits from the development with-
annual . Federal : costs," .’ his .economic analysis indicates  that the
_ developmient: would .be’ an ‘outstanding one.from"an economi¢: stand-
point, - The primary. benefits alone exceed the costs in a ratio of 1.86
.10 1, and when indirect benefits are included, the benefit-cost ratio
becomes 3.31:to 1, . - .- T A

'POWER COMFANY'S PROPOBAL .

: .The Pacific Gas. & Blectric Co. has submitted to the Department
and .to. the; committes a proposal whereby. the company would ‘con-
struct ithe power facilities and pay the Federal Government annually
for the falling.water. . . . ..o . U
. 'The Department, of the Interior has made no final recommendation
on the Pacific Gas & Electric proposal because the enginéering and
“economic- studies, ..together -with the negotiations inéident- to. that
proposal, are incomplete. The committes,: therefore, inserted: lani-
guage in this bill directing the Department of the Interior to. continue
ita studies .and: negotiations, and to report the. result, thereof to-the
Congress not later than 18 months after;enactment, together with its

recommendations thereon. . .. -

. ..+ TRINITY COUNTY BENEFITS .

.. The legislation authorizes payments to Trinity County for addi:
tional costs; of Government attributable-to construction activities in-
{Eeaqqunty,‘ and authorizes an. annual ..ix_‘li:.lneti:‘.tnxgagmehﬂ?gqh‘ "
the loss of :taxes to the county. ' The committee believes' that these
not normally authorized for reclamation projects,

payments, although not normally suthorized for ion projects
are  warranted in this instance.  The Federal Goverrnment owns -

approximately, 90 percent of the land area in Trinity County and the

county would, without qiiestion, be unduly burdened by the construc-.
tion, activities in the area and the loss.of tax reyenues.” . C e s

L S
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, o ANALYSIS OF ‘THE. BILL - . S
. Section 1 of the bill gives its- ,pur‘g'osg and scope. Tt sets out the
. works which would be authorized to be constructed. The language is:
‘sufficiently_broad to permit’ modification in the conveyance-system '
plan including storage on Clear Creek if final stidies Indicate. such.
modification. would 1mprove -project feasibility and permit develop-
ment of additional lands.in Shasta County, The power facilities are’
authorized to be constructed by the Féderal Government. - However,
a proviso is included, which authorizes and directs the’Secretary to
- continue to ‘a conclusion the negotiations with ' the Pacific Gas :&"
Electric Co. with respect to its proposal for. the -purchase of falling.
" water and to report to the Congress within 18: months the results of
such negotiations together with his‘recommendations: thereon. .Any
- agreement which may be reached could not' become effective until
approved by. the Congress. In the absence of such approval, Federal
construction of the power facilities could: procged.” . ~ . = - ==
:Section-2 of the bill providés that the Trinity River division:be
integratéd and- coordinated with other features of the Central Valle
project from both a financial and an operational standpoint. - With
respéct to the project operation, section 2 ‘also requires the Secretary
to adopt appropriaté measures to insure the preservation and propa~
gation of fish and wildlife and sets out certain minimum flow require-
ments during certain months to accomplish this; " Section 2 further
provides that allocations of ¢ost to. the preservation and propagation: -
- of fish and wildlife shall be nonreimbursable, - .= . -~ . .
Section 3 of the bill gives the Secretary authority to plan, construct,
and operite minimum basic facilities for recreational and other related
' Furp'osé_s+ .This section suthorizes the Secretary to withdraw public
ands that are necessary for the construction of such facilities and to
dispose of these lands to Federal, State, or local governmental agencies
upon terms and conditions that: will best promote-their development
and operation in the public interest, However, 1o lands’ may be
acquired solely for the purposes of this sectior, other than access to -
" project lands, the maintenance ‘of public health and safety, and’ the
rotection of public property thereon without further suthorization
gy the Congress. The cost of constructing and operating thése basio
facilities would be nonreimbursable; - . N
. Section 4 of the bill provides for marketing the electric energy.
attributable to the Trinity River division in accordance with the
power preferences expressed in Federal reclamation’laws, except that
o first -preferencé to the extent of 25 percent of the energy is given
to preference customers in Trinity County. These Trinity County
preference customers may exercise their right to- this energy when it
first becomes available or upon: the same date in each successive fifth
- year thereafter, providing they give written notice of their intention
to take the energy not less than 18 months prior to said date.” -
.. Section 5 of the bill- authorizes payments to Trinity- County of
additional_costs of government “incurred "during: thie - period ‘of con-
struction that are attributable to the construction activities in the
area, including the cost for (1) Police, hospital, ahd welfare facilitiés;
(2) repair, maintenance, and replacement of existing roads; and (3)
. establishment of new roads. Section' §-also authorizes the'.,éecr'etar'y
to pay to Trinity County annually an in-lieu taxpayment equal-to the
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taken for project purposes, - - . . oTel oo o o
~ Section 6 ‘of the bill sets out. the amount authorized t¢, be appro=
priated for construction of the Trini!:ya River division, = . ST

ldss‘-in ‘taxes jtb:;’l,‘ri_q’it.y ‘County ‘fx_"'bm : rea,l "pféper ty @;id improw’tgmeqts

. - DEPARTMENT'S’ REPORT -

: The Department’s report on. the. Trinity River-division is included
‘in its report on H., R. 105, a bill to authorize both the. Trinity River
division and the San Luis unit of the West San -Joaquin division of
the Central Valley project. The report on H. R. 105, so far as.it

pertains to the Trinity River division, can be .considered as the
Department’s report on' H. R. 4663.. . The report follows: - -

R . " DEPARTMENT OF THE INTERIOH, = -

) . _OFFICE. OF THE SECRETARY, .o

Tl e e - Washington, D. C,, April 18, 1955,

;ion. CrAIlrR ENGLE, ... . S - S -

Chasrman, Compmittée on Interior and Tiisular Affairs, -

. House of Kepreseniatives, Washington, D, C: " " " ... G0 T
My DeAR MR, Enaist. You ha reéi‘tiestqd:a’r@' Ort:from this Depiirtmént oni -

‘H. R, 105, a-bill' to authorize the: Sevietary of the Interior to eonstruet, operate,
.and maintain’as additions. to the Central-Valley:project, Californid, thé: Trinity
River division.and-the.San’ Luis unit 6f the West:San"Joaquin division, L
response to this request, thore are enclosed. ‘of ‘our proposed .

e .

. As an interim response b quest, th enclosed copies of our p

report on the Trinity River division, Central Valley. project; ‘Califorriia, dated:
+January 19, 1955, and of two.attachments at géfjx,titl,ed,'f'supplémént,agy_
Report, Trinity River Division . ( 1:Valley Projéct, California’ and-*‘Addeni=
dum o’ Supplémentary Report * * * Trinity. Riyér Division, Central Valley
Project,” California’. dated March 1954 and January 1955, respectively. - These:
documeérits. are now. before, officials of the States of California and Oregon and of -
various Federal agencies for review. = After théir review has been completed and -
the comments received have been considered here, we will be'in a position to advise

you morefuilly than we now can with respéct .t“o'.tilé; Trinity. River division portion

of H. R. 105, 'Our final'réport on the portion of:the.bill dedling with the San Luis

unit of the West San Joadquin division‘of the project will necessarily. be somewhat

further delayed, - A planning report.on’that developmeént is now in preparation,

Until it hag been completed and reviewed:by the State'of California and by inter-

ested. Federal agencies, we will notbe in a position'to do_more than furnish a

]

sketoh‘of this:proposed develophent to your'committee. .~ .. .. ,© -
 The physical'plan for development of.the Trinity River division fs set. forth‘ih
the. attached, report. thereon. It is. iinpecess refore, t0' répeat. it here.
Suffice it-to.say that the works which would bé authorized if H. R. 105 is énacted
- in'its presetit form are, for the most part; those coptemplated in'our report, = One’
. execeptionm is the Redding-Cow:Créek' works covered:in H; ;_lgﬁgaﬁg :2, lines
16 to 23. Detailed investigations on the feasibility 'of thesé proposed workshave
not-béen. inade. - We can only réport. at:this time that such studies: as have been
made indicate:that to provide water seryice to thée ares invelved at a price the
water users could afford to:pay would require a considerable but as'yet indétermi-
nate amount. of financial assistance: -Another possiile exception “is’ the single-
‘purpose hydroelectric works of the Trinity division. A" firim conclusion has not
.Jyet been reached on thé relative merits of Federal constriction and.of ion-Federal
construction ' of these works, If it shoiild be concluded that ‘it woiild be more
desirable for these works o be undertakén by a non-Fedeéral agenoy than by the
.Government, or to leave the question of the proper constriction agency. to be
decided; later; the text of H. R. 105 could be amended acéor RN
.. 'The ‘need for: the additionial water supplies which co
division, either under its existing aiithorization (H. Doy

: ¢. 53, 83d Cong.) or.unde
the enlarged authorization contemplated in H. R. 105-and in'bur report of January |
19 is emphasized By the congressional. suthorization of the Sacramentd’ Valley -
canals as part of the Central Valley project. (act of Septembor 26, 1950, 64 Stat.
1036). It is"anticipated that full development ‘of the 'Sacramiento canals. usit,”
-which is now.under construétion, will require diverted Trinity.River division water.

This was pointed out in the Department’s report on _t'he‘-,uhit"l(H'c‘iiP oo, No, 73,
'83d Cong.) wherein’ it was stated that “* * * the Triiity ‘River division works
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- are required a8 a physical means of providing the water supply: rieeded over-the
. long run for the Sacramento canals unit’” (p. vii) and that “* *'* the Sacramento
canals. unit has engineering feasibility on the bagis that the T;:in,it?' River division, -
upon which the canals ‘unit is dependent for'a firm water supply * *'* will be
- authorized and constructed” (p. xi).  'In addition the importance of :imported
water to the San Joaquin River Basin, where large areas are experiencing an
alarr}r:ing %rop in the ground-water table as a result of pumping, eannot be over-
emphasized. L o . > : .. "
The following: listing shows those facilities which in the presently proposed
plan are different from the plan on which the existing authorization was based.
All features not listed are essentially the same under the two plans, .

Feature D New plan [Provious plan
Trinity Resérvolr capacity. e emaceeenve—eaensn——nn oo acre-feet..| 2, 500,000 1, 800, 000
Trinity powerplant, installed capacity....... o . u.oeeee...kilowatt-hours.. 80, 000 75, 000
Steam plant and subsidiary transm1ssion facillEies. ..oomeores vmnnnzene do.... None 70, 000

The changes in the facilities from those previously recomimended have resulted
from additional information and from suggestions made by public agencies which
commented on the earlier report, .. On an average annual basis, the somewhat ex-
panded plan would divert 704,000 acre-feet of rinity River water to the Sacra-
mento River Basin, .When coordinated with the Central Valley project system,
it would provide 1,190,000 acre-feet for-additional use in the Central Valley project.
(Comparable figures for the previous plan are 660,000 acre-feet and 1,010,000
acre-feet, .respéctively.) Of these 1,190,000 acre-feet, 665,000 acre-feet would be
used to meet the ultimate needs of 205,400 net acres in the authorized Sacramento
canals unit of the Central Valley project and 525,000 acre-feet would be available
for use on other lands in the Central {’alley such as those of the potential San Luis

‘unit. ‘The new total installed hydroelectric power capacity contemplated by

-H. R, 105 and our report would be 233,000 kilowatts as compared to 218,000 kilo-
watts under the old plan. 7Tt is expeeted that this larger installed capacity of
233,000. kilowatts will increase the Central Valley project energy by 1,067 million
kilowatt-hours annually, e . ' .
. The Trinity River division would be integrated phy‘sical!iy and financially with
the Central Valley project. All reimbursable: costs would be repaid within 50
years after the last feature of the division is constructed.” The estimated cost of .
the Trinity River division-based on January 1954 prices is $219,280,000, assuming
that the Federal Government builds the power facilities, Under the'alternative
plan for non-Federal construction of these facilities, the Governmeént’s'cost of con- -
structing the Trinity River division is estimated -at approximately $154,400,000.
Substantially these entire amounés would be reimbursable, 'Both of them include
$215,000 for minimum: recreation facilitiés which we recommended be provided at -
Trinity and Lewiston Reservoirs'but they do not include the amounts required
for,fhe acquisition of approximately 1,200 acres-of land adjacent to the reservoir
areas primarily for recreation purposes and prineipally in connection. with the pro-
vision of the minimum fagdilities. . They also include $47,000 for fish-protection
facilities. Both of these items should be treated as nonreimbursable. - Further
consideration will be given to the fish and wildlife allocation at the time of prepara- .
tion of the definite plan report in light of the applicable policies and provisions of
the act of August 14, 1946 (60 Stat. 1080): R S

Publie hearings have disclosed the large msjority of California interests recog-.
nize the value of adding the Trinity River division to the Central Valley project
.and are anxious that the division be constructed, - The few opposed interests who
reside downstream. in the Klamath River Basin are concerned over their future
water needs: Our:studies, however, indicate that the proposed diversion would
utilize only a small ,}gerbe'nt'age' of the water now wasting into the Pacific Ocean
from the Klamath River watérshed, ' These studies also disclose that the rela-

tively small amount of water that would be-diverted would not affect future
development of either the Trinity River Basin or the Klamath River Basin down-

- stream since water in those areas would be more than adequate to satisfy future
needs, ' The Trinity division’s ratio of primary benefits to total cost is 1.86 to M-
"I;O%Ib:nelﬁts resulting from the development would outweigh the cost in-a ratio
of 3.31to 1.. , .

" - The fishery resources of Trinity River are ah asset to the Trinity River Basin
84 well ‘as.the whole northern coastpl ares. -Accordingly, the Trinity ‘Ri‘veir ‘



Case: 14-17493, 12/18/2015, ID: 9798785, DktEntry: 24, Page 129 of 165

TRINITY. RIVER. DIVISION, .CENTRAL VALLEY. PROJEC? = 0
development has'-béen:and should be’ tlannedowith a view: to- maintsining and.
improving fishety-conditions.: "The. schedule’ of water releases for Trinity . River
flow below Lewiston ‘diversion dam and for Clear Creek.flow:below towerhouse
diversion:dam used inHouse"Dooument’ No. 53;'83d-Congress; ‘was réecommended
by the Fish: ‘and-‘Wildlife : Serviee- and:iaccepted by this Department, - House
Document ' No.v147, 83d:Congress, indicates that the :California: Department- of
Fish' and Gairie congirs; in ‘substance,-n'that recommendation, ..+, jy. =, ST
- ‘The flows ‘set. out in-House  Documeént: No: :53,  however;: are ‘not..the same a3

" those prescribed in'section:2 ‘of :Hy.R.: 105," The flow schedule: pr‘o?osed by the

Fish ‘and ~Wildlife : Service - is:: predicated: on: the: seasonal:needs of :the. fishery

resources,’ “8ince flows shoiild' vary in-adcordance with estimated. requirements,
. the Bervice-proposed flow schedule is preferable to the fiat ‘minimum flow.require-
ment for the months of July“through' -November below Lewiston diversion. dam
prescribed in H. R, 105, and it is desirable that the: minimum flows adopted by
the Department for other periods of:the: year be incorporated in: the: legislation;

Room should also be left in-any logislation that is enacted for modification in.the
light of experience, ' Since the Secretary of the Interior'will necessarily be charged
with overall responsibility--for the project, : including : particularly. - ite financial
aspects, ‘it is-our belief that it must also-be lis responsibility: to determine; in
accordance with statutory standards laid: down by Congress and-after consultation
with appropriate State officials, what inodification if any should be made. We
suggest, thereforé, that the larguage of. the proviso beginning on page 3, Jine 24
of the bill be modified to read asifollows: : ' «... rviow, s o L.,

" “Provided, That the Secretary is authorized and: directed to adopt,with respect
to the Trinity River division; measures whiph, .in his-judgment, .are. appropriate
Yo insure the presefvation and propagation of fish and ‘wildlife including,. but. not
limited to, the maintenaht¢e of:the.flow of ‘the: Prinity. ‘River: below. izewistqn
diversion dam and:the flow of Clean Creek below: Tawer House diversion dam.in
accordance with -schedulesiset forth-on pages:77.and;: 79.of House Document. N 0.
53, 83d" Congress, unless; after consultation with the ‘California :Fish and Game

. Commission, he determines that different lows: would-be:adequate for maintenance
of fish: lifeand’ the  propagation ‘thereof.:: The Secretary- shall-allocate, to- the
preservation’'and: propagation of fish and wildlife an appropriate share of the cost
of constructing the Trinity River development, as provided in the act of August
14, 1946 (60 Stat. 1080);'and of ioperating and :maintaining the same, such costs
to be nonreimbursdble and nonreturnaple,” . .. - T L U
* " In view of the intlusion of basie reereational facilities in.the Trinity. River plan,
it-ig eit:’jggésted that'a new section be added to H. R. 105 after its present.section 3
to read ag follows:'.:: "%« vt e e T

(8wl ——. The Secretary isauthorized to investigate, plan, ¢onstruct; operate

and maintain ‘tiniiun basie facilities for access. to, :and for-the maintenance of
publie-health andisafety and:the protection:of publie.property on, lands, withdrawn
or acquired fpr‘_the,qlevelopm{ht of the Trinity River division and thé:San Luis

unit’projésts; to donisérve'the scenéry: and. the natursl, historie, and -archeologic
objgets,; and to provide for publi¢ use'and enjoyment of the same and: of the water
areag’cyedted by these developnients by ‘such means as are cohsistent. with .their
primdry purposes. -The:Secretary is authorized to withdraw. from’ entry. or 'other
' dispoaition-under the:public land-laws-such. publi¢ lands as are: neéessary for-the
‘constriigtion, operation, and mainteénance’of said minimum basic facilities-and. for
the other J)drpbses‘fspeciﬁed in’ this section and to disposeé of.such lands to. Federal,
-State, and local goveérnmental agencies by lease, transfer, exéhange, or. convey-
ance upon such: terms and conditions as- will best promote their dev.el'opment'-and
‘operation ih the public intefest; : The Secretary. is further authorized to investigate
the need for acquiring other lands forsaid:purposes.and ‘to report. thereon: to
the Coniinittees on Interior atid Insular-Affairs of the Senate and ouss of Repre-~
sentatives, but n¢:lands ‘shall: be dequired solely for-any of these purposes .other
‘than access’ to project lands and the maintenanceof public: health ‘and safety
and - the protection of publie property thereon without: further’ authorization :by
the Congress.’* All:costs incurred pursuant to this seetion shall be nonreimbursable
Lt = s s e oyl > o 'H';' it

and nonreturnable.” : + Lo g g
.the part of, customiers.in

Bection 3 of the bill deals with'a preferred right on
‘Trinity County to purchase ‘a portion of the increased outpub:of -theCentral
Valley project mate: possible by the-Trinity River development. powerplants,
If-the Ban"Luis unit‘is authorized, the energy available for commereial sale from
the Central Valley project power system, even including & Government-built
Trinity power development, will be decreased below its output without Trinity
ahd San Luis. This decrease will result from the use of energy for San Luis
-pumping loads. In this circumstance, the preference expressed in section 3 -of
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the.bill will be meaningless, If, on thie other hand, the San-Luis upit ia_not con-
structed, there will be s significant, increase in the amount of power available for
commercial sale and-the preference will be important. From an.administrative
viewpoint, the provision giving Trinity. County preference customers a right-to
exercise an option to purchase project power-in each successive fifth year upon
6 months’ prior notice would impose- restrictions on ‘alternative sales to other
markets at irm rates. -The 6.months’ notice provision should, .we believe, be
changed to not less than 30 months-in.order that interim putchasers of power could
be provided adequate notice in which to arrange for power from alternative sources.
ection 4 of the. bill would, in addition to ‘authoriziqg‘a,pgropx_{iations'for con-
struction of the Trinity River development;:provide that such a propriations and
gross réveniues from ,th‘e~de‘VeIOpment;sh‘dlv:ﬁe:availa_blb a‘ndjGB'QJ.'){‘.’.-!‘;;in_-'limq-of-_tax
payments to Trinity County and for payments to the county for certain additional .
costs of Government, including J‘Jolice.'school, hospital, and welfare facilities and
for the repair, maintenance, and replacement of roads and establishment of new
roads. We question the wisdom of some of the items and the desirability of im-
—posing on the Trinity development térms more onerous than or different from those
generally applying to other reclamation projects, _ : .
- More particularly, it agpears to us that the matter of payments to Trinity
County in lieu; of taxes should await consideration by the Congress of general
legislation establishing Federal policy with respect to payments to States and
local governments on account of real property and improvements thereon. Such
legislation' is proposed in various bills now pending before the Congress. It will
be possible at that time to weigh the general gquestion of the benefits of Federal
* construction activities to local communities against their added costs, Similarly,
we question the provisions-of section 4 insofar as théy would charge to the Trinity
River dévelopment, and thus to California water and power users, the cost of
new roads that are not required for project purposes or to replace existing roads .
damaged or destroyed by the project. . Such a requirement would. extend the
liability of theUnited States'beyond:the present requirements of law, -
~ While, as has already been indicated, we are currently preparing & feasibility
report on the San Luis unit and eannot recommend its authorization at this time,
it may be helpful to your committee to have a sketch of our present information
with respect to it. L et
Our studies to date indicate that, as an addition to the Central Valley project,
the &lan Luis unit is feasible both from an engineering and financial viewpoint.
Its water supply would be obtained in part from ‘surplus winter flows of the
Bacrs inento and San Joaquin Rivers that now. waste into the ocean and in part
from water made available as a result of the Trinity River diveision, / _
- New Federal facilities as presently contemgmlated would consist of/ the San
Luis Dam, Reservoir, -and. pumping -plant, San Luis Canal, Pleasant - Valley
pumping ‘plant, Pleasant Valley - Canal,. relift.- pumps, .:and necessary. electric
transmission system, - - o . , o
San Luis Reservoir, the principal storage facility for the San Luis unit, would
be filled primarily by pumping water from the Delta-Mendota Canal during
winter months, Water stored.in San Luis. Reservoir and pumped directly into
" 8an Luis Canal would be used to supply 440,000 acres of productive land on the
west side of the San Joaquin Valley. Much of this area is now in urgent need -
of additional water supply because of the rapid lowering of existing. ground-water
supplies. Urgently needed municipal water would also be made available by
this development, - o i . o
. 1t is currently estimatéd that the required Federal expenditure for the San
Luis unit would amount to approximately $229 million, all of which would be
reimbursable. Through financial integration with tlie Central Valley project
the enlarged project-would show payout of all reifmbursable features within 50
years after completion of construction of the San Luis features, :

- We are informed that there is a particular urgency for your committee.to have
this.report and ‘that hearings on the Trinity River division will commence April
13,\ In view thereof, this report is being submitted prior to clearance through
the Bureau of the Budget and we are not in a position to advise you concerning
its relation to the program of the President. : ..

C Sincerely yours, . - :
P : : . FreEp G, AANDAHL,
. Assislant Secrelary of the Interior,
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SUMMARY OF CONCLUSIONS AND nmé'ouuﬁnnnn ACTION _

The Committée on Interior and Insular Affairs concludes that the
Trinity River division, as it would be authorized by enactment of
H, R. 4663, as amended, is physically and economically feasible, that
it is urgently needed and that construction should beundertiken at

the earliest possible date. The committee recommends that H. R.
4663, as amended, be enacted. : ‘

.+ 0
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Calendar No. 1166

84T CoNoress } SENATE ' _ Rerory

ot Session , No. 1154

AUTHORIZING THE SECRETARY OF THE INTERIOR TO CONSTRUCT,
OPERATE, AND MAINTAIN THE TRINITY RIVER DIVISION,
CENTRAL VALLEY PROJECT, CALIFORNIA, UNDER PEDERAL

Jory 27, i’%&.—_@rde:gd to be printed

Mr. AnbErson, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT
with
INDIVIDUAL VIEWS
[To accompany H. R. 4663}

- The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H. R. 4663) suthorizing the Secretary of the Interior
to construct, operate, and maintain the Trinity River division,
Central Valley pro?ect, California, under Federal reclamation laws
having considered the same, report favorably thereon and recommend
that the bill do pass, ' ,

' PURPOSE OF THE BILL

H. R. 4663 proposes to reauthorize the Trinity division of the
Central Valley project, California, to provids for modifications in
both the physical features and o erations of the division by the
Secretary of the Interior through &e Bureau of Reclamation. The
primeary purpose of the division is to meet the most u?ent need for
additionsl irrigation water in the Sacramento and San Joaquin River
Basins, and for the additional purpose of supplying electric ene
integrated with the existing Central Valley power system to meet the
expanding power needs of northern California and nssist in repaying
irrigation costs beyond the sbility of water users to repay. -

~ 5008
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STATEMENT oF POLICY

The committes suggests special attention to the following proviso,
On page 2, beginning on line 13, of the bill; o .
Provided, That the Secretary is authorized and directed to continue to & cone

clusion the engineering studies and negotiations with any non-Federal agency.
with respect to proposals to purchase falling water and, not later than elghteen
months from the date of enactment of this Act, report the resuits of such nego.

tiations, including the terms of 5 propused agreement, if any, that may be reached
together with his recommendations thereon, which agreement, if any, shail"noé
become effective until approved by Congress, = o .

In retaining this Xro.viso in the bill, the commitiee states the
following policy considerations as reflecting its conclusions with respect
to the authorization and direction to the Secretary of the Interior
set forth therein: ; '

-~ 1. The engineering studies to he concluded should include (@) the
proposed revisions in certain features to incrense the power«fenmting
potential to determine their effect on the basic concept of the Trinity
division for 'ixmreasin% irrigation water sup(?lies for the Central Valley
project; (b) the feasi ility of the increass . oapucity engineeringwise,
economically and financially, for Federal installation and operation
integrated with the Central Valley project, including the increased

revenue and any other pertinent factors for purposes of comparison,

ation of the entire project, including the power features, by the United
States as authorized in the bill. ‘

3. The proviso is in no sense to be understood as an authorization
to waive, in any negotiation for the sale of falling water, any prefer-
ence in the sale or transmission of Power as expressed in section 5 of

the Flood Control Act of 1944, in the Reclamation Project Act of 1939
or in any other law. . ‘
| 4. The negotiations referred to shall not be confined to any one
non-Federal agency and eitlier publicly owned or privately owned
utilities shall have the opportunity to present proposals ss the basis
for negotiations. . » . _
- 5. The studies and reports are to be objective and factual without
any preconceived result being sought. Any report or recommends-
tion of the Secretary to Congress shall be accompanied by basic engi-
neering, financial, or other technical refarts together with the findings
of responsible officials of the Bureau o Reciamatmn, untrammeled by
uestions of high policy to be recommended to or considered by the
ongress. The committee expects to be advised currently of the
progress of the studies, reports, and findings as completed, and the
[progress of negotiations. ) .
'ﬁfe’ committee concludes that, on the basis of the-expert testimony
at its hearing, that the Trinity division is feasible, from an engineeriz_:%
economic, and finiancial standpoint, as proposéd-to be-integeated wit
the Central Valley project for power and irrigation water purposes,
It is in line with the California State water plan, adopted nearly
25 years ago. Therefore, any proposal that Congress should authoriza
& departure from the long-standing concept of federallg constructed
and operated multiple-purpose projects that have been found. feasible
by established standards will be carefully scrutinized.
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PROPOSAL OF PACIFIC GAS & BLECTRIC CO, .

The committee heard & statement from the Pacific Gas & Electric
Co, whereby the comgan. 7 offered to purchase or lease the falling water
to be developed by the Trinity project for the purpose of the produc-
tion of power, to construct the power facilities and pay the Federal
Government. annuslly s stipulated price. The power company’s
pro%osai was predicated on certain readjustments of the ‘ph{mca! plan
of the project so that the power-generating capacity would be sub-
stantielly incressed. , . o

The same, or a similar, %r'op(»sai had been submitted to the Depart-
ment of the Interior which has stated that it is not in & position to -
make a final recommendation, pending the completion of engineering
and economic studies, as well ag negotiations incident to consideration
of the proposal which have not been completed. It wasin recognition
of the proposal of the Pacific Gas & Electric Co. that the committee
retained the proviso referred to heretofore in this report and which
prompted the statement of policy hereinbefore set forth, .

BACKGROUND OF PRESENTLY PROPOSED BILL .

The Trinity River division was authorized under the Reclamation
Project Act of 1939 by a finding of feasibility filed by Secretary of the
Interior Oscar L. Ghaésman on January 2, 1958, with clearance from
the President, Harry S. Truman, On February 7, 1955, Secretary of
the Interior ﬁouglas McKay approved the Trinity River project and
recommended its construction in & supplemental report. The Com-
missioner of Reclamation, W. A. Dexheimer, in testimony before both
the House and Senate dempaittees on Interior and Insular Affairs,
recommended immediate initiation of construction of the Trinity
project. ‘The State engineer of California, ‘commenting officially on
the project under date of April 9, 1953, approved the project report
of the Bureau of Reclamation and urged immediate authorization and
construction. Hon, Goodwin Knight, Governor of California, wired
the Senate Committee on Interior and Insular Affnirs, as he had done
similarly to the House committee, reaffirming the official position of
the State of California in support of the immediate initiation of con-
struction of the Trinity division. =

In the Public Works Appropriation Act for fiscal year 1956, there
was included $1,000,000 in the construction and rehabilitation item
for the Bureau of Reclamation to initiste construetion of the Trinity
division as soon as Congress authorized the work. Full disclosure of
the Trinity division data had been made to both the House and Senate
Appropriations Committecs. This prescntation was the basis for the
rather unusual action in making an approYria.tion for ‘¢onstruction
before reauthorization legislation was completed, The budget esti-
mates for fiscal year 1956 had included an additional $400,000 for
continuinig advance planning of the Trinity division on which the
Bureau of Reclamation, since 1942, had expended a total of $572,000.

HISTORY OF TRINITY DEVELOPMENT

Intense study of the Trinit}y development has been carried on by
various agencies of the State of Californis, as well as the Federal Power
Commission and the Bureau of Reclamsation, The California State
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water plan, adopted in 1931, included the Trinity development. The
Buresu of Reclamation in the early forties began an intensive study
looking to authorization and construction of the division, A feasi-
bility report, completed in 1951, was the basis of the finding of Secre-
tary of the Interior Chapman, authorizing the development as & divi-
sion of the Central Valley project. H. R. 4663 embodies the Trinity
features originally embraced in S. 178, sponsored in the Senate by
Senators Knowland and Kuchel. - S, 178 also g‘roz)o'sed the authoriza~
tion of the San Luis West Side division in the San Joaquin Valley, but
by reason of delayed completion of the project r?ar‘t‘ on the San Luis
development, hearings and action were deferre without prejudice,
and the committes recommends the enactment of . R. 4663, relating
only to the Trinity phases of the Central Valley project.

‘ertain modifications in the physical plan for the development of
the Trinity River division have resulted from more detailed investiga-
tions subsequent to the original authovization in 1952. The basie
features of the original plan are retained, but the recommended pro-
posal includes recent modifications recommended by the Dapartment
of the Interior, together with resulting changes in the project’s eco-
nomic and repayment aspects, as described in the Department’s sup-
plemental report under date of July 19854, ° In addition to authorizing
the plan of development now recommended by the Department, H. R.
4663 sets out certain operating requirements for the protection of
existing water and other rights. It also provides for financial assist-
ance to Trinity County in connection with meetini costs that are
anticipated to result from construction activities in the area,

TRINITY DIVISION URGENTLY NEEDED

Additional water sources are required to provide a firm supply for
the Central Valley project as presently authorized and under cog-
struction, as well as for contemplated expansion, The tremendous
increase in population in the State of Chlifornia, together with ex-

anding demands for agricultural produets produced under irrigation
In the State, have accentuated the need for additional irrigation water
supplies that have been developing rapidly. To meot this critical
situation, immediate construction of the Trinity project must be
undertaken, _ N

.. While the committee at this time did not consider the San Luis West
Side development in the San Joaquin Valley, it does recognize that the
water situation in that ares has a ready reae}xed a critical stage thatis
threatening the agricultural economy of this vital sector. portion
of the Trinity water is proposed to be used in this area where an
alarming recession in the ground water table has increased water costs,
Even.pumping with ground lifts has not removed the threat to sub-
stantial areas which will undoubtedly go out of production in a few
years unless additional water for irrigation is brought into that avea.

DESCRIPTION OF THE TRINITY DIVISION

In Trinity and Shasta Counties in northwestern California, the
Trinity River division consists of Trinity Dam. Reservoir, and power-
lant; Lewiston diversion dam, reservoir, and powe f&nt; Tower
ouse Tunnel, powerplant, and diversion dam; and Matheson Tunnel
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and powerplant. The purpose of the division is the diversion of water
from the Trinity River Basin into the Sacramento River Basin of the
Central Valley, The major storage facility would be Trinity Reser-
voir on the Trinity River, with a capacity of 2,500,000 acre-feet. A
short distancé downstream from Trinity Reservoir, Lewiston Reservoir
would reregulate the flows from Trinity Reservoir eastward through
Tower House Tunnel and for downstream uses, primarily for fish pur<
poses. 'The water from Trinity Reservoir would be diverted into Clear
Creek through Tower House Tunnel and Tower House powerplant.
On Clear Creek, just below the powerplant, Tower House diversion
dam would divert water through Matheson Tunnel into Matheson
powerplant and thence into the existing Keswick Reservoir on the
acramento River., The authorization of thess works would also in-
g%ugggirﬁgation facilities to serve approximately 20,000 acres east of
edding. , . - _
Operation of the Trinity River division would be coordinated with
that of other featurés of the Central Valley. project, and would be
?hys'xcally integrated with that ﬁo'eab.v An average of 704,000 acre-

eet of Trinity River water would be diverted annually to the Sacra-

mento River Basin under the plan of development and operstion of
this project. When ‘coordinated with the operation of the Central
Valle Progect system, this amount would provide about 1,190,000
acre-feet of water for additional use in the Central Valley. About
665,000 acre-feet of this amount would be used annually to meet the
ultimate needs of the Sacramento cansls service area, which comprise
approximately 200,000 acres, and about 525,000 acre-feet annually
would be available for use on land of thé west side of the San Joaquin
Valley. Two hundred and thirty-three thousand kilowatts of in-
stalled hydroelectric power capacity proposed in the plan would in-
crease the Central Valley project energy by over 1 billion kilowatt-
hours apnually, _ :

An asset to the Trinity River Basin, as well as to the whole north
coastal area, are the fishery resources of the Trinity River. The
development of the Trinit{ River was planned with a view te main-
taining and improving fishery conditions. The legislation sets out
minimum flows to bs maintained below the Trinity diversion point
and below the Clear Creek diversion point, and requires that the
project be operated so as to insure the preservation and propagation
of fish and wildlife, , '

The committee notes that the transmountain diversion of water
from the Trinity River Basin to the Central Valley has the approval
of the State of California. The findings of both the State of California
and the Bureau of Reclamation are that water surpluses to the
present and future requirements of the Trinity and Klamath Basins
are available for diversion in the volume proposed in the Trinity
division plan. This water can be diverted from the Trinity River to
the Central Valley without detrimental effect on the fishery resources.
While final studies have not been completed to determine precisely
the future water requirements in the Klamath River Basin, the
committee concurs in the view expressed on page 5 of the House
Committee Report No, 602 that it is not necessary to await con-
clusions in this respect before suthorizing construction of the Trinity
division becauss of the relatively limited diversions planned compared
to the average volume of water wasting to the Pacific Ocean from the

basin each year,
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ECONOMIC ASPECTS

.. The estimated cost of the Trinity River division including power
installations and irrigation facilities east of Redding are approximately
8225 million, With the exc?tion of proposed allocation of $215,000
for recreational facilities and $47,000 for fish protection, the entire
amount would be reimbursable.  Of the allocations to reimbursable
features, upward of $68 million is assigned to irrigation and $156.5
million to power. , ' o

The Trinity River division would be integrated financially, as well
as in the operation of the power and irrigation facilities, with the
suthorized features of the Central Valley project. The repayment
plan provides that the power allocations would be completely repaid
with interest within 26 years, or by 1988, after the last power unit is
placed in operation. The entire amount of the reimbursable costs
allocated to irrigation is to be repaid within 50 years, including any
development period. - o L

Economie analysis of the.proposed Trinity division shows that the
development would be outstanding from an economic standpoint, Pri-
mary benefits are in the ratio of 1.86 to 1. The benefit cost ratio,
when indirect benefits are included, is 8.31 to 1. '

ASSISTANCE TO TRINITY COUNTY

The United States owns approximately 90 percent of the land area
in Trinity County. The limited resources of the county government,
the committes finds, would be heavily taxed s & result of construc-
tion activities by the United States. The county would unquestion-
ably be heavily burdened by construction activities in the ares and
there would also be loss of tax revenues. In recognition of this pros-
pective situation, H. R. 4663 authorizes payments to Trinity County
for additional costs attributable to the construction activities in con-
nection with the Trinity division, and also authorizes an annual in-lieu
repayment equal to the loss of taxes to the county.

ANALYSIS OF THE BILL

Seetion 1 outlines the purpose and scops of the measure, including
the construction features to be authorized. Modification in the
conveyance-system plan, including storage on Clear Creek, would
be permitted if final inyestigations indicate the project’s feasibility
would bs improved, and development of additional lands in Shasta
Counly permitted. As heretofore pointed out the power facilities
are authorized to be constructed by the Federal Government, although
as stated there is a proviso which authorizes and directs the Secretary
of the Interior to continue and bring to a conclusion negotiations
with the Pacific Gas & Electric Co. with respect to .its proposal for
the purchase of fulling water.- The language is sufficiently broad
to permit negotistions with any other public or private utility com-
pany that might desire to make the proposal.  Congressions] approval
and authorization of any agreement is ret‘;i ired, In the meantime,
construction of the facilities should proceed to the extent that funds
are available and, in the absence of congressional approval, installa-
tion of the power Iacilities would proceed, Section 2 provides for
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the integration and coordination of the Trinity division with other
features of the Central Vallsy project both from a financial and
operational standpoint. In project operation section 2 requires the
Secretary of the Interior to adopt apé‘rropriaﬁe measures for the pro-
tection and propagation of fish and wildlife, Minimum flow re-
quirements during certein months of the year to achieve these results
are set forth. Nonreimbursable allocations of cost to the preservation
and propagsation of fish and wildlife are provided. In section 8 the
Secretary of the Interior is authorized to provide and operate mini-
mum basie facilities for recreation and other related purposes. It
also authorizes the Secretary to withdraw public lands necessary for
construction of the division and fo dispose of these lands to Federsl,
State, or local governmental &%encies upon terms and conditions
that will best permit their development, No lands, however, may
be acquired solely for the purpose of the development except for
access to public lands, the maintenance of public health and safety,
and the protection of publie property, with the further authorization
by Congress. Costs incident to construeting and operating these
basie facilities would be nonreimbursable.

Section 4 of the bill provides for marketing the electric energy
sttributable to the Trinity River division in accordeance with the
power preferences expressed in Federal reclamation laws, except that
a first preference to the extent of 25 percent of the energy is given to
preference customers in Trinity County. These Trinity County
preference customers may exercise their right to this energy. when it
first becomes available or upon the same date in each successive fifth
year thereafter, providing they give written notice of their intention
to take the energy not less than 18 months prior to said date.

Section 5 of the bill authorizes psz-ivments to Trinity County of
additional costs of government incurred during the period of construc-
tion that are attributable to the construction activities in the area,
including the cost for (1) police, hospital, and welfure facilities;
(2) repair, maintehance, and replacement of existing roads; and
(8) establishment of new roads. Section 5 also suthorizes the Secretary
to pay to Trinity County annuslly an in-lieu taxpayment equal to
the loss in taxes to Trinity County from real property and improve-
ments taken for;progfct purposes. .

Section 6 of the bill sets out the amount authorized to be appropria~
ted for construction of the Trinity River division,

EXECUTIVE REPORTS

A report of the Department of the Interior on the Trinity River
division is included in its report on 8. 178, dated May 4, 1955, This
bill, when introduced ss & companion measure to H. R. 105 undertook
to authorize both the Trinity River division and the San Luis unit
of the West San Joaquin development of the Central Valley project.
The report on 8. 178 is considered as the Department’s report on
H. R. 4683 so far as it pertains to the Trinity River division of the
Central Valley iproiect. _

Comments of the Bureau of the Budiet, dated January 27, 1955,
follow the report of the Department of the Interior.

The Interior Department report is as follows:

74008°—87 8. Rept, 84~1, vol 3912
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. Deparruent or THE INTERIOR,
OFFICE OF THE SECRETARY,
A ' - Washington, D, C.; May 4, 1955.
Hon. James E. Murnay, s '

" Chatrman, Commillee-on Inlérior and Insular Affairs,

United States Senaie, Washington, D. C. o

My Dear Sgnaron Morray: You have reqiested a report from: this De-
partment on 5. 178, a bill 1o authorize the Sceretary of the Interior to construet,
operate, and maintain as addilions to the Central Valley project, California, the

rinity River division and the San Luis unit of the West San Joaquin division,

As an interim response to this request, there are enciasedcoiaim of ‘our proposed
report on the Trinity River division, Central Valley project, California, dated
January 18, 1955, and of two sttachments to that report entitiod “Supplementar
Report, Trinity River Divislon, Central Valley Project, Caslifornia” and ‘"Ads:
dendmn to Supplementary Report * * * Trinity River bivision', Centfral Valley
Project, California” dated March 1054, and January 1955, respectively, These
documents are now hefore officinls of the States of .California and Oregon and of-
varions Federal ageneies for review, - Afler their review hag been completed and
the ecomments received have been considered here, we will be in_a position to
advise you more fully than we now can with respest to the Trinity River division
gorti‘on,o_f 8. 178, - Qur final report on the portion of the bill dealing with the
an Luis unit of the West San Joaquin division of the project will necessarily be
somewhat further delaved. A plauning report on that development is now in
preparation.  Until it has been completed and reviewed by the State of Cali-
fornia-and by interested Federal ageneies; we will not be in a position to do more
than furnish a skobeh of this proposed development o your committes,

The physical plan for development of the Trinity River division is set forth in
the attached report theréon. It is unneceessury, therefore, to repest it here.,
Suffice it to say that the works which would be authorized if 8. 178 is enacted in
its present form are, for the most pars, these contemplated in our report. One
exeeption is the Redding-Cow Creek works eoversd in S, 178, page 2, lines 16-22,
Detatled investigations on the fensibility of these propossd works have nob been
made, We éan only report at this time that such studies as have been made
indicdate that to provide water service to the ares invoelved at o price the water
nsers could afford to pay would require a considerable but as yel indeterminate
wmonnt of finaneinl assistance,  Another possible exception is the single-purpose
Liydroeleetric works of the Trinity division. A finn conclusion has not yet been
reiched on the relative merits of Federal construction and of non-Federal con-
struction of these works. 1If it should be concluded that it would he fmore desir-
able for these works to be undertaken by & non-Federnl agency than by the
Goverbment, or to leave the question of the proper construction ageney to be
decided Inter, the text of 8. 178 eould be smended aceordingly.

The need for the additiounl water supplies which construction of the Trinity
division, either under its existing anthorization (H. Doe, 53, 83d Cong.) or under
the enlarped authorization contemplated in 8, 178 and in our report of January 1%
is emphasized by the congressional authorization of the Sacramento Valloy canals
as part of the Central Valiey projott {act of Segtemher 26, 1950, 64 Stat. 1086),
It is anticipated that full development of the Sacramento canals unit, which is
now under gonstruction, will reguire diverted Trinity River division wvater. This
was pointed ont in the Department’s report on the unit (M. Dog, 73, 83d Cong.)
wherein it was stated that *'* * * the Trinity River division works are required
as & physienl means of providing the water suppigv needed over the long run for
the Sacramento canals unit” (f;. vii) awl that “* * * the Sacramento canals unif
has engineering feasibility on the basis that the Trinity River division, upon which
the canals unit is dependent for a firm water supply * * ¥ will be authorized
and ‘construeted” {p, xi). In addition the importance of imported wator to the
San Joaquin River Basin, where large arens are experiencing an alarming drop
in the ground water table as a result of pumping, cannot be overemphasized,

The following listing shows those facilities which in the presently proposed plan
are difforent from the plan on which the existing authorizntion was based, t
features not lisied are essentislly the same under the two plans,

Fentura Now plan | P’;m“
Prnity Reservoir caginity . . s cmmcicninmoesnnnnsion ; acre-feot.. 2,500,00;3 1,800,000
Triﬁltg yowerpiant Histalied CADACILY . oo \ kilowatts..| 00,000 ] = 75,000
Stesm plant id subsidiary transmisston faciiities . go....| , Noue 70, 000
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The changes in the facllities from those previously recommended have resulted
from additional inforination and from suggestions made by public a%eqcies which
cominented on the earlier report, On an average annual hasid, the somewhat -
expanded pign would divert. 704,000 acre-feet of Trinity River water to the
‘Sacramento River Basin, - When coordinated with the Central’ Valley grojéut
system, it would gmv_ide_ 1,100,000 acrefeet for additional use in the Central
Valley project. (Comparable figures for the previous plan are 600,000 acre-feet
and 1,010,000 acre-feet, vespectively) Of these 1,190,000 scre-feet, 605,000
acre-feet would be used to meet the ultimate needs of 205,400 net acres in the
suthorized Sacramento canals unit of the Central Valley project and 525,000
acre-feet would be available for use on other lands in the Central Valley such
as ‘those of the potential San Luis unit, The new total installed hydroelectrio
power capaocity contemplated by S. 178 and our report would be 233,000 kilo-
watts as compared to 218,000 kilowatts under the old plan, It is expected that
this larger installed capacity of 233,000 kilowatts will increase the Central Valley
project energy by 1,087 million kilowatt-hours annually, _ _

The Trinity River division would be integrated physically and financially with
the Central Valley project. All reimbursable gosts would be repaid within 50
vears after the last feature of the division is construgted. The estimated cost of the
Trinity River division based on January 1954 Friccs is $219,280,000, assuming
that the Federal Government builds the power acilitfes; Under the alternative
plan for non-Federal construction of these facilities, the Government's cost of
constructing the Trinity River division is estimated at approximately $154,400,000.
Substantially these entire amounts would be reimbursable;, Both of them include
$215,000 for minimum recreation facilities which we recommended be provided ab
Trinity and Lewiston reservoirs but they do not include the amounts required
for the acquisition of approximately 1,200 acres of land adjacent to the reservoir
areas primarily for recreation purposes and principally in connection with the
provision of the minimum facilities. They also include 347,900»r‘gr fish protection
facilities. Both of these items should be freated as nonreimbuysable. Further
consideration will be given to-the fish and wildlife allocation at the time of prepara-
tion of the definite plan report in light of the applicable policies and provisions of
the act of August 14, 1946 (60 Stat. 1080). .

Public hearings have disclosed the large majority of California interests recog-
nize the valne of adding the Trinity River division to the Central Valley project
and are anxious that the division be constructed. The few opposed interests who
resitle downstream in the Klamath River Basin are concerned over their futurg
water needs. Our studies, however, indicate that the proposed diversion would
utilize onlv & small perceniage of the water now wasting into the Pacific Ocean
from the Klamath River watcershed. These studies also disclose that the relatively
small amount of water that would be diverted would not affect future develop~
ment of either the Trinity River Basin or the Klamath River Basin downstream
since water in those areas would be more than adequate to satisly future needs,
"The Trinity division’s ratio of primary benefits to total cost is 1.86 to 1. Total
geaneﬁts resulting from the development would outweigh the cost in a ratio of
3.31 to 1. o . ‘

The fishery resources of Trinity River are an assot to the Trinity River Basin
as well s the whole northern constal ares.  Accordingly, the Trinity River dovel-
opment has been and should be planned with a view to maintaining and improving
fishery conditions, The schedule of wator roleases for Trinity River flow below
Lewiston diversion dam and for Clear Creek flow below Tower House diversion
dam used in House Document No, 53, 83d Conpress, was recommended by the
Fish and Wildlife Service and _a,ccep‘teti by this Department. House Document
No. 147, 83d Congiess, indicates that the California Department of Fish and
(Glame concurs, in substance, in that recommendation, _ ,

The flows set out in House Document No. 53, howaver, are not the same as
those Jvmscribed in section 2 of 8, 178. The flow schedule proposed by the Figh
and Wildlife Service is predicated on the sensonal needs of the fishery resources,
fince flows should vary in accordance with estimated requircments, tho Service-
proposed flow schedule is preferable to the flat minimum flow requirement for
the months of July through November below Lewiston diversion dam preseribed
in 8, 178, and it is desirable that the minimum flows adopted by the Departmoent
for other periods of the year be incorporated in the legisiation, Room should
also be left in any legislation that is enacted for modification in the light of experi-
ence. Since the Secrotary of the Interior will necessarily be charged with overall
responsibility for the project, including particularly its financisl aspects, it is our
belief that it must also be his responsibility to determine, in accordance wilh
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statutory standerds Inld down by Congress and after consultation with appro.
priate State officlals, what modifleation if any should be made,  We suggest,
therefors, that the language of the proviso beginning on page 8, line 23, of the
bill be modified to read asgfollows: -~ .. 7 o ¢ : '
* . *Proyided, That the Secretary is authorized and directed to adopt, with respeot
to the Trinity River division, measures whioh, in his judgment, are appropriate
to insure the preservation and propagstion of fish and wildlife ineluding, but not
limited to, the waintenance of the flow of the Trinity River below Lewiston
diversion dam and the flow of Clear Creek below Tower House diversion dam in
secordance with schedules set forth on pages 77 and 79 of House Dooument
Numbered '53i.;Eé%hty-third Congress, uniess, after-consultation with the California
Figh and Game Commission, he determines that different flows would be adequate
for maintenance of fish life and the progagation thereof.” The Secretary shall
allocate to the preservation and propagation of fish and wildlife an approptiate
share of the cost of constructing the ‘Trinity River development, as provided
in the Aot-of August 14, 1946 (60 Stat. 1080), and of operating and maintaining
the same, such costs o be honreimbursable and nonreturnable.”” C
. Inview of the inclusion of basic recreational facilities in the Trinity River plan,
it iz suggested that a siew section be added to 8. 178 after its present section 3 to
read ag follows: L . o

“Bro. —, The Secretary is authorized to investigate, plan, construet, oporate,
and maintain minimum basic facilities for access to, and for the maintenance of
public health and safety and the protection of public property on, lands withdrawn
or scquired for the development of the Trinity River division and the San Luiy
‘unit projects, to conserve the scenery and the natural, historie, and archeologio
objects, and to provide for public use and enjoyment of the same and of the water
areas created by these developments by such means ss are-consisient with their pri-
mary purposes. The Secretary is authorized to withdraw from entry or other dis-
position under the public land laws such public lands as are necessary for the
eonstruction, operation, and maintenance of said minimum basie facilities and
for the other purposes specified in this section and to dispose of such lands to
Federal, State, and iocal governmentsl agencies by leass, transfer, exchange, ot
conveyance upon fuch ferns and conditions as will best promote $heir development
and operation .in the publicinterest. The Secretary is further authorized to investi-
gate the need for acquiring other lands for said purposes and to report thereon to
the Committees on Interior sid Insular Affairs of the Senste and House of
Representatives, bub no lands shall be acquired solely for any of these purposes.
other than access to project Jands nnd the maintensnce of public health and
safety and the protection of public property thereon without further suthorie
zation by the Congress, All costs incurred pursusnt to this section shall be non-
reimbursable and nonreturnable.” ' v

Seetion 3 of the bill deals with a preferred right on the parb of customers in.
Trinity County to purchase a portion of the increased output of the Central Valley
projeet made possible by the Trinity River development powerplants, If the
San Luis unit iz authorized, the energy available for commercial sale from the
Central Valley pro%eet power system, even in¢luding & Government-buils Trinity

ower development, will be decreased below its output without Trinity and Ban

suis,  This decrease will result from the use of energy for San Luis pum;l)ing Joads,
In this circumstance, the preference expressed in section 3 of the bill will be mean-
ingless.  If, on the other hand, the San Luis unit is not constructed, there will be &
significant inerease in the amount of power available for commereial sale and the
proference will be important. From an administrative viewpoint, the provigion
giving Trinity County preference customers g right to etercise an option to pur-
chase project power in each successive fifth year upon 6 months’ prior notice would
impose restrietions on allernative sales fo other markefs at firm rates.. The 6
month’s notice provision should, we helieve, be changed to not less than 30 months
in order that interim purchesers of power could be provided adequate notice in
which to arrange for power from slternative sources.

Section 4 of the bill would provide that appropriations for construction of the
Tritiity River development and gross revenues from the development shall be
available and used for in-lieu-of-tax payroents to Trinity County and for payments
to tho county for certain additional costs of government, including gohce, school,
hospital, and welfare facilities and for the repsir, maintenance, and replacement
of roads and establishment of new roads, We question the wisdom of some of the
items and the desirability of imposing on the Trinity development terms more
onerous than or different {rom those generally applying to other reclamation

projects.
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~ ¢+ More ?articuiarly-,- it appeats to us that the matier of payments to Trinity

- County in Heu of taxes should await consideration by the Congress of general
legislation establishing Federal polisy with respect to payments to- Statea and
local governments on account of zeal property and improvements thereon. Such.
legislation 1s proposed in various bills now pending before the Congress; It will
be possible at that time to weigh the general question of the benefits of Federal
construction activities to local communities against thelr added costs. Similarly,
wé question the provisions of seqtion 4 insofar as they would charge to the Trinity
River development, and thus to California water and power users, the cost of
new roads that are not required for project purposes or to replace egisting roads
damaged or destroyed by the project Such A requirement would extend the
liabil_ib{ of the United States beyond the present requirements of law.

While, as has already been indicated, we &re currently preparing a feasibility
report on the San Luis unit and cannot recommend its authorization at this time,
it may be helpful to your commitiee to have a aketch of our present information
with respect fo it o ' s

Our studies to date indicate that, as an addition to the Central Valley project;
the San Luis unit is feasible both from an engineering and financial viewpoint.
Its water supply would be obtained in part from surplus winter flows of the
Sacramento and San Joaquin Rivers that now waste into the ocean and in parf
from water made available as a result of the Trinity River diversion. o

New Federal facilities a8 presently contemplated would sonsist of the San Luis
Darn, Reservoir, and pumping plant, San Luis Canal, Pleasant Valley pumping
plazﬁ;et;, Pleasant Valley Canal, relift pumps, and necessary electrie trahemission
system. _ ) .. ) o o

ys.a_z_z Luis Reservoir, the principal storage facility for the San Luis unit, would. be:

filled primarily by pumping water from the Delta-Mendota Canal dmf{n -winter
months, Waterstored in San Luis Reservoir and pumped directly into San Luls
Canal would be used to supply 440,000 acres of productive land on the west side
of the San Jonquin V.a;ileg. Much of this area 18 now in urgent need of additional
water supply because of the rapid lowering of existing ground water supplles,
Urgently needed munioipal water would also be made available by this
development. iy ' ‘ .

It is currently estimated that the required Federal expenditure for the San
Luis unit would amount to approximately $229 million, all of which would be
reimbursable. Through financial integration with the Central Valley project,
the eniarged pro{eo}; would show payout of all reimburanble features within 56
years after completion of construc ion of the San Luis features. . .

The views of the Burean of the Budget with respeot fo present enactment of &
Trinity River-San Luis bill are expressed in the attached letter dated April 28 on
H. R. 105, s companion measure to 8. 178,

Sincerely yours,
Frep G. AARDARL,

Assistant Secretary of the Interior.

Exsgovrrve OrricE or THE PRESIDENT,
Buspav or tuE Bupgker,
Washington, D. C., April 28, 19566,

The honorable the SEcRETARY OF THE INTBRIOR. - o
(Attention Mr. Elmer F. Bennett, 6041 Interior Building.) '

My Dear Mg, Beorerary: This will acknowledge Assistant Secretary Aandahl’s
letter of April 12, 1855, transmitting copies of & repork which has been submitted
to the Houss Interior and Insular Affairs Committee on H. R. 105, to authorize
the Secretary of the Interior to construct, operate, and maintain as additions to
the Ceentral Valley project, California, the Trinity River division snd the San Luis
unit of the West San Joaquin division. . e

In the absence of final reports on the proposed Trinity River division and San
Luis unit and in the absencs of & report on the &r&nership ssibilities for the
Trinity River division, which it is uy orstood the Department has been exploring
the Burean of the Bucigez is not in & position $o0.make a.satisfactory evaluation of
the proposed Federal developments, While there i no objection to the action of
the Department in submitting o the chairmsn of the House Interior and Insular
Affiairs Committee & report which it considered aptpmpriate it is requested that
you pow advise the chairman that the Bureau of the Bu’éget recommends, in
Yiew of the above, that action on this bill by the Congress be deferred until the
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final project reports have been submitted under established procedures and the
finership possibilities of the Trinity River division have been fully exs!ored.
Purthermore, there are certain provisions in the bill and certain recommendations
in your report which involve poliey issues on which the administration’s position
has not yet been determined, Deferral of action on the bill will permit further
consideration of these matters, v ‘ '
' Sincerely yours, - S
R Roopn W, Jongs, -
Assistant Direclor for Legislative Beference,

Execvrive OFFicE oF THE PRESIDENT,
' Bunsav or tHe Buparey,
Washingion, D, C., January 87, 1565,
Hon. James E. Murray,

Chairman, Commillee on Inlerior and Insuldr Affairs,
United Stales Senale, Washinglon 825, D, Q.- _

My Dear Mg, Cusrgman: This will acknowledge Mr. Sieward French's letter
of January 17, 1955, requesting the views of the Bureau of the Budget on 8. 178,
to authorize the Sceretary of the Interior to construct, operate, and maintain as
additions to the Central Valley project;, California, the Tiinity River divisio
and the San Luis unit of the West San Joaquin division, ' :

It is our understanding that the Secretary of the Interior is preparing project
reports on ithese proposed developments, including engineering and econemie -
feastbility of the projects, detailed estimates of cost and benefits, and sufficient
other pertinent inforination necessary for & complete undérstanding of the justi-
fieation and necessity for the work, . . : : .

In the sbsence of such final reports from the Seeretary of the Inferior, the
Bureau of the.Budget is not in a position to make & satisfactory evalustion of
these projects at this fime, Therefore, it is recommended that the committee
take po action on 8. 178 until project reports have been submitted to the com-
mittee under the established procedures. ’

Bincerely yours, ‘ .
Donary B. Berenen, Assistant Dircelor.
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1d planting is taken care of, it is only a matter of a short Feriod of
$ime until the natural propagation of fish that are planted will increase
rd become more abundant as time goes on. That is my firm belief.
At the present time, Trinity Alps Resort caters to aﬁ)lproximatgly
600 guests during the season, I am speaking personully, as an in-
iridual.. However, I have been authorized by the Northern County
psort Owners’ Association also to speak for them. My views are rep-
sentative of the views of all the members of that association. I be-
eve, gentlemen, that is all I have to say unless there is any question.
Congressman Enare. Just one observation: The language of the
. nt: bill—and we are not dealing specifically with the bill today—
but the Janguage of the bill provides that the Secretary of the Interior
Ris instructed to take all necessiry steps for the maintenance and propa-
gation of fish life in the Trinity River. Xt doesn’t specifically tell the
Secretary to build a hatchery, but whatever is necessary to maintain
gund propagate the fish life in the Trinity River, he is, by the legisla-
Btion, if it is enacted, instructed to do.
Chairman Harrson. Thank gou very much.
{1 The next witness will be Mr. George Fleharty.
A Groree Freuarty. Mr. Chairman, members of the committee, T am
sppearing in behalf of the Redding Chamber of Commerce and Shasta
i lounty. We of Shasta County wish to welcome you to our aren and
g vant you to know we appreciate the fact you have taken valuable time
ghway from your Easter holidays to be with us and give us your con-
biideration as to the feasibility of Trinity project.
. The people of this county request your consideration of the project
@ on the mls of its being the soundest business investment the Federal
W Government could make in western water development. Every acre-
oot of water that could be developed from the project has a ready
§astomer. Both public and private power agencies stand ready to pur-
Sthace the power developed. Therefore, we appear before you today
@9 & county united in the belief that the Trinity River division project
i 2 sound business investment, in addition to being a tremendous step
forward in development of our western country.
& I would like to file resolutions in suEport. of theproject. from the
§Shasta County Board of Supervisors, the Redding Chamber of Com-
§ perce, and the Fall River Valloy Chamber of Commerce. In addition
g o these, resolutions will be sent to the committee lnter from the Coun-
til of the City of Reddiné, the Northern California Supervisors As-
weiation, and the Burney Chamber of Commenrce.
§ Chairman Harrison. Without objection, the resolutions which have
gbeon presented will be received and made a part of the record. No
§ cbjections being heard, so ordered. .

Ru8OLUTION

§ FResolved, That the Redding Chamber of Commerce of the city of Redding,
j State of Callfornia, respectfully urges upon the Congress of the United States

tbe immediate construction of the Trinity River division of Gentral Valiey project.
§ Resolved, That the said Redding Chamber of Commerce further urges the
:Congress of the United States to enact and incorporate into the ennbling legista-
o establishing sald project adequate provision for the protection and preser-
g ration of the rights of Shasta and Trinity Counties and the other counties of
origin, to thelr prior right to anch water which now exlsts under the laws of
the State of Californla, including the following specific provisions:

1. That in order to meet future growth of the area of origin, such leglslation
provide that all municipalities or other publle or munieipal distriets which now
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§ tud will remain as such. Sometimes, as Clair snys, cooperation is a
§ two-way street, and we can defent onr own purposes by being too eager
and too selfish to hold on to things that are not rightfully onrs.
J Now in 1947 in the middle of & very violent public meeting in Areatn
§ at which X was present, I ealled Jim Carr in Chico—nand he will verify
q shat I am going to tell. He was home just out of the hospital, and
{ it you will excuse me for a direct quote, I said to him, “What, the hell’s
4 'ﬁomg on over there with our water?” 1 rode him pretty hard and
s told me as soon as he got out of his sickbed he would come to
Samboldt County with a staff of engineers and at a time and place
4 the Burenu of Reclamation would present the facts of the Trinity
A Kroject to the people of Humboldt County: He came there and we
2 had an attendance of some 250 people, certainly the largest attendance
% over to meet on the project. The Bureau had those maps, they out-
1 lined the project, Mayor Hamm served as chairman of the meeting.
After the meeting the city of Arcata went on record as endorsing the
§ Trinity River project. The Board of Supervisors of Humboldt Count,
§ appointed a water committee of which T was a member sevving wit
2 Senator Quinn, Robert Matthews, and others.
8 In 1950 Mr. Marshall Jones, regional manager of the Bureau at
§ Chico who is here, suggested that we ask for a study, and that is the
| study that they arve telling the people here present that the Federal
§ Government is wasting Federal funds doing in our aven. That study
§ was not to study the Trinity River diversion. That was to make a
g resource survey, & water survey of the area and certainly in terms of
utilization in our area, and the end product of this survey to be a proj-
cct in our area in which we can utilize our own water resources, !
f I can remember that my father, who was an engineer, back in 1924
¥ went up ‘to Dunsmuir and did preliminary surveys on that project,
£ snd he told me that was the finest water and power project he had over
g seen. I talked to Vern Hanson, the man in ¢harge of ihe survey in
§ Arcate, no less than 10 days ago, and he told me the words of my
g father in 1924 were just about as trae now as they were then; and
that while they didn’t have the figures in terms of heavy industrial
e in our aren it was indicated that project is economically feasible.

There we could store a million acre-feet. We would utilize the Mad

River and we would divert the Trinity River, we would divert the south
§ fork of the Trinity River to our watershed. That is the reason I haven’t
3 been violently opposed to diversion of the Trinity River. We are

ing to have to come some dny before a Congress and ask that we

ivert the Trinity River.

The point that T am going to benr out. is that Tnmbokdt County,
certainly not all of us, are opposing {his projeet. We have Redwoond
Creek alone thut has a runoff of a million acre-Teet n vear. IC this sub-
7 committee will protect our interests and see that we have funds to
g develop our water over there, and if possible we ean have a minimum
of 200 second-feet flow down that river, and some funds to help us
develop our projects over there, I am sure we would be amply taken
arsof. That certninly is my position, aud that is the position of many
many good citizens of Humboldt County.  Thank you, :

Chairman Harrison. Is Mr. Robert Lake in the room representing
the Hoopa Indians? Who represents the Hoopa Indinns?

A RepresenTanive. (entlemen, I am representing the general
wouncil of the Hoopa Indians. We would like n complete survey
| of this water-diversion project hefove it is started. Like these other
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genitlemen before me, we have large resources down there: We
‘would like to have that survey made. I believe they said there has
been surveys, but I have never seen any yet. I believe we should !
have that first. e g

Chairman Harrisox. That is the position of your tribe; is th,ap':%

right? T
ATIVE. Yes; we are right at the mouth of the Trinity
River. We are presseé for time, and I would like to see the rest’
of the people get a chance to talk. " 3
airman Harrison. The Yurok Indians are represented by
Princess Lowana Brantner. ;

Princess Lowana BranTNEr. My name is Princess Lowana Brant-
ner. I represent the Yurok Tribe, lower Klamath strip. With me
is E}(lignr cLoughlin, of Witdhipec, who represents the upper Kila- ;
meth strip. .

I have I(;ome a long way for the opportunity to talk to you for onl';%;
& limited time. There is a lot we, the Yuro Indians, don’ undep-'g
stand about the Trinity River diversion. : R

I would like to state about four important reasons whg the Yurok
Indians don’t believe that any water should be taken out of the Trimty

iver.

The first is: When Oregon takes the water out of the Klamat'ga
River to irrigate the Chilochin Indian Reservation, Tule Lake, and -
Butte Valley, we wonder how much water would be loft in the
Klamath River. 8

Second, Indiam timber, logging companies, and the Forest Servics }
have a vast stand of timber thaf is being lo%ged off. The Indians
work for these logginv companies, making their livelihood. Thoss
-logs have to be rafted down the Tiver to Kilamath, There are no |
roads, and if there is not enough water, the logging companies have |
to close down. There are days during the summer months when thers '
is not sufficient water.

Third, we would like a complete study of our mineral and other |
resources on the Lower Klamath Basin. Gold has been found on :
the upper Klamath River and on the Trinity River, and if other
mineral is found, we would need the water in both rivers to develop
our resources, ’ .

Fourth, if the water is taken out of the two rivers there would not

enough water loft to allow the salmon and steelhead to Spawn, 3
The Copco Dam has ruined the spawning grounds for thousands of
salmon. During the summer months, along the banks of the Klamath |
River you can see dend trout by the hundreds—the wuter being low
and warm, X

I want to express my sincere appreciation for appearing before your. 3
honorable group in behalf of my people who have lived and been a 3
part of northern California since the white man arrived on the Ameri-
can Continent.

Chairman HarrisoN. The next witness will be Mrs. Pauline Davis, §
State assemblywoman. :

Mrs. PAuLiNg Davis. Mr. Chairman, gentlomen of this committee, 3
T know that you must be weary and the time is getting late, so I will 3
just take a moment of your time. k

represent seven of the largest northern California counties in .
the State. All of these seven counties are counties of origin. As] §
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. WEDNESDAY, APRIL 13, 1955

- ..~ HousE or REPRESENTATIVES,
SuBcoMMITTEE ON IRRIGATION AND RECLAMATION OF THE
' ' CoMMITTEE ON INTERIOR AND INSULAR AFFaIrs,
- ‘ | S . Washington, D. C.
The subcommittee met at 10 a. m. in the committee room of the
House Committee on Interior and Insular Affairs, Hon, Wayne N.
Aspinall (chairman of the subcommittee) presiding.
r. AsPINALL, The Subcommittee on frrigation and Reclamation
of the Committee on Interior and Insular A ffajrs will now be in séssion *
for the consideration of MR:”42663,"‘ﬁitroduggd by our chairman, Mr.
Engle, to authorize the ecretary of the Interior.fo construct, operate,
and’ maintain the-Trinity River division, Cenl‘ra\l\ Valley project,
California, undgr’Federal reclamat; n laws. . AN
. (Thebill if/ tée follows:) (T~ ' \
) V4 o [ﬁ.,n:‘feéa. 84tl‘1‘={(1_ohg., 18t §ess.] h _
A BILL To g thorize thté,h%&etnry df the Interior ”c’onstruct, operate, and maintain
the Trinity River divisién, Central Valley project, alifornia, under Federn}\.‘reclamation
laws 7 Lo P o7 i
Be it enncted by the Séﬁté"qn;ngmg@ of RBpresentativey of the Uni%d States
of America in Congress: assembdl, fg{ hatj for the principal hurpose of i ]
the supply of water available frrigation and-other beneficial uses in the : .
Central Valley of n?a-lifornia, thd ecretary of the Interior; acting purfiant to

-

the Feddral reclaniatioirlaws! (Aet of .June 17 190832 Ktat. 888, and Acts
amendatory thereo:

\or supplementary-thereto! + 15 authorized to constrr t,

" ate, and maintain, as an addition to an integraipdrt of the Central Valley project, -

California, the Trinity River division doﬁéistixigm&a’ major storage feservoir
on the Trinity River with a.capdacity of two

feet, a conveyance syhtem"consistinghof'jc;uﬁ

1] 8; dams, andyappurtengnt works
to transpor{ Trinity River water to the Nacramento River apd providei by means --. -
of storage #g necessary, such contrel and conservation 21‘}Crlear Creck flows as
the Secretarg. determines proper-to ecarry, out th purposes of thig” Act, hydro-
electric powerplants with. a{jﬁgtal generating c _Tclé
hundred thirty-three thousan ‘kilowatts, and such élecrie trans fssion facilities
as may be requirkd to deliver the output 6f said powerplangﬁl%‘ other facilities
of the Central Va ‘project and to furnish energy in Tpihity County. The
works authorized to %g‘consﬁ'ucted shall also include a c({)Bd‘ﬁit or canal extending
from the most practicam&p{)int on the Sacramentg River near Redding in an
easterly direction to intersec intl;ﬂGow-Cl}ggg,,with such pumping plants, regu-

—

of approkimately two

&
e

“latory reservoirs, and other appurtedfifit Works as may be necessary to bring
-about maximum beneficia] use of project water supplies in the area.

" 8gc. 2. Subject to the provisions of this Act, the ‘operation -of the Trinity .

‘River divisfon shall be integrated and ‘coordinated, from botli & financial and

an operationsal standpoint, with the operation of other features of the Central

-. Valley project, as presently anthorized and as may in the future be authorized

by Act of Congress, in such manner as will effectuate the fullest, most beneficial,
andsiost economic utilization of the water resources hereby made avaijlable:
Provided, That the Secretary is nuthqrized and directed to adopt appropriate

. L . ' 1

jcreasing

?ﬂlj’on fivé-hundred thouspnd acre- - - -
el
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~'STAILYENTS OF CLYDE H. SPENCER, REGHONAL DIRECTOR,
" ° BUREAU OF RECLAMATION, SACRAMENTO, CALIF.; AyD A. N.

MURRAY, REGIONAL PLANNING ENGINEER, BUREAU OF RECLAY”

MATION, SACRAMENTO, CALIF. " -
Mr. Seencer. I have the only statement, Mr. Chairman. ., o f
- Mr. AspiNarL, Unless there is objection we shall hear the statement
by Mr. Spencer in full and reserve our questioning for Mr. Spencer and -
Mr. Murray to the end of Mr, Spencer’s statement. - Hearing no objec-"
- ti%l\f it is so ordered. - : :

. ) - T x
e are glad to have you gentlemen before our cominittee, .. You -

may be seated and you may proceed with your statement, Mr. Spencer.
Mr, Seencer. Mr. Chairman, with the committee’s permission I

would like to make a brief introductory statement outlining the.way.

in which the Trinity River project fits in as a logical next step in
the development of the water resources of the Central Valley Basin.

. After the statement I would be pleased to answer any questions that

the committee may have, . - A
. 'The Central Valley project was first authorized as a Federa] Recla-

- Imation project by the Congress in 1937, act of Al‘lgfrust 26, 1937, (50

Stat. -850). The initial features of the Central alley ‘project are
‘shown on this map, and consist of Shasta and Keswick dams and

waerplants, the Delta Cross-Channel, Contra Costa Canal, and Delta- )
endota Canal, and Friant Dam, Friant-Kern Canal -and Madera .

Canal in the San Joaquin Valley. Backbone transmission lines ade-
- quate to convey the output of Shasta and Keswick plants to the vicinity

of Tracy where our largest pumping load-is located also were author-
- ized. These works are now completed and in operation. ‘

In 1940, project was reauthorized by Congress to provide for con-
struction of distribution systems, which are. now completed or under
construction. ., " ) _ " ’

Friant Dam, Friant-Kearn Canal, and Madera Canal, located on
the San Joaquin River, were designed to regulate and convey San
Joaquin River water to areas of seriolis water shortage on the esast

side of that valley. Friant Dam also provides space for flood control.
Since owners of a large area on the lower ‘west side.of the San'J oagquin

Valley had .alréady established rights to use of San Joaquin River
water, before: water could be impounded at Friant, it was necessary to
constryct a conveyance facility to bring Sacramento River water to
Mendota Pool at the end of the Delta-Mendota Canal as a substitute
supply.. The Delta-Mendota Canal serves this purpose, In the late
fail, winter and spring months, watér for that canal is obtained from
natural flow entering the Sacramento-San J oaquin Pelta.”. During
the summer months this is supplemented by releases of storage from
Shasta Reservoir. Shasta Dam, Reservoir, and powerplant, and the
companion Keswick Dam and powerplant are the principal initial
-~ project features in the Sacramento Valley. ‘ '

.. In addition to the important San J oaquin Valley irrigation service,

~ the initially authorized features of the project make possible.a large
amount of new irrigation in the Sacramento Valley, improve naviga-
tion along the Sacramento River, control floods, and hold ocean sali-
- ity back from the delta area. Cos T ' o
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* . . TRINITY RIVER PROJECT, CALIFORNIA -~ . 0

By t‘he'_vtim'e‘ beld War IF ended, it v&aé;’obvi.ous that the then
authorized features of the project were hopelessly inadequate to meet

the very large demands for water brought about by California’s and.

the Nation’s increasing population. The Coligress therefore author-
1zed the American River development in October of 1949 (63 ‘Stat.

-852), which incorporated into the Central Valley project, Folsom .
- Dam and Reservoir, Folsom powerplant, Sly Park project, and Nimbus -

Dam, Reservoir, and powerplant, together with a high voltage trans-

mission line to connect the American River ‘plants to ;the backbone -

.Central Valley project lines at Elverta, These works are under con-
struction now and are scheduled to be completed in 1955. - -

In Ssptember of 1950,.the Congress again. authorized additiona

. works as parts of the Central Valley project' when the Sacramento

canals unit was added to the project (64 Stat. 1036). “These canals
will convey water to approxirhately 205,000 acyes of land in the Sacra-
mento Vaﬁey. Design work on the canals is'how in progress. We
anticipate initiating construction as soon as the formation of irriga-

. tion districts, now under way, moves ahead so that adequaterepayment.
* contracts can be secured. : oo o
- The committee will note that in four separate enactments—in 1937,
1940, 1949, and 1950—the Congress has authorized construction of -
: major dams, canals, powerplants, and pumping plants to aid in pro-
- gressive development of Central Valley water resources. The present
- hearing is one of many which this and other committees of the Con-

gress have held to consider ways of expanding the project t6 ineet the
chronic water shortage in this area. - : o
., From 1942 to 1950 the Bureau of Reclamation carried out a substan-
" tial project ¥lanning program in the Trinity River project as a pos-
sible. part of ‘the Central Valley project. These studies were con-
summated in reports which are presented in House Document 53, 83d
Congress, 1st session. In that document, the former Secretary of the
‘Interior presented to the Congress a finding of feasibility made pur-

. suant to section 9 (a) of the 1939 Reclamation Act, ag amended.
Comments of the State of California on the Secretary’s proposed Tre- -
ort are set forth in House Document 147,-83d Congress, 1st session.
fn transmitting the views of the State of California on the report, the
- Director of Public Works of the State viewed the Trinity River unit

as engineeringly and economically feasible and recommended it be
‘constructed at the earliest practicable date. ‘ :

- Based on our thorough mnvestigations, it seems to me that the Trin-

ity- River unit is a logical addition to the Central Valle

the development of the water resources of the Central
The basic elements of the Plan are simple.
‘those proposed.by previous Investigators, including the State division:
of water resources, the Federal Power Commission, and the Corps of
Engineers.
coastal area of California. , . .
The Klamath River Basin, of which the Trinity is a part, is one of
the largest basins in California from the standpoint of water avail-
ability.  Studies of the State Division of Water esources of Califor-
nia show that nearly 40 percent of all the runoff of the entire State
Annual precipitation in the area

project in
alley Basin.

occurs in the Klamath River Basin,
.often reaches 80 to 100.inches, '

They are the same ag -

The area involved' is shown on this map of the north
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A nearly infinite number of routes exist through which water can
be conveyed from a large reservoir on the Trinjty River to the Sacra-
mepto River watershed. The plam presented in my report of July
1954, to the Commissioner is a sound one, is workable, and demon-

strates feasibility.

‘Obviously it nay change in detail as further field

investigations show ways of improving the project or saving on costs.
-~ The features suiggested consist of a dam and reservoir on the Trinity-
_above Léwiston with a capacity of 2,500,000 acre-feet to conserve -
. andregulate Trinity River flows; a'small dam at Iewiston through

which all water needed*downstream ean be released,
time serving as a. diversion dam to turn surplus
Sacramento Valley on the east; 2 tunnels to conve

hile at the same
afer toward the
he surplus water;

4 powerplants at ‘appropriate points to'take advhntage of the 1,500«
foot drop between the Trinity and Sacramento Rivers; and backbone
transmission lines to earry the power to the south. Water entering
- the Sacramento River would be brought in above the existing Keswick -
Reservoir, thus increasing the output of Keswick powerplant without

-~ - any additional-expense, *

Opération of the Trinity River division would permit, on an average -
-annunal basis, the diversion of over’700,000 acre-feet of Trinity water

‘to ‘the Sacramento River Basin yhieh, when coordinated with the '
. Central Valley project system, would provide an additional 1,190,000

acre-feet of water on an irrigation schedule for use in the Central
Valley project. Of this quantity, 665,000 acre-feet would- be used
annually to meet’the ultimate needs of 205,000 net acres in the au- -
thorized Sacramento canals unit of the Central Valley project and -

525,000 acre-feet annually would be available for use on other lands -
in the Central Valley. The total installed hydroelectric power capacity
proposed n the report would be 233,000 kilowatts, which will yield

- an increase in Central Valle
hours annually. :
In proposing a proj

y project energy of 1,067 niillion kilowatt-

.

ect which would take water from one.of the

coastal basins and bring it into the Central Valley Basin, we have been
acutely aware of the importance of not depriving the basin of origin
of water which it needs now or will ever need. Our plans contemplate
making available ample water to meet the needs of the Trinity River
Basin. One important local water need is for an adequate supply of -
water of favorable temperature for fish life. In planning the project,
we have relied upon detailecdkstudies by the Fish and Wildlife Service,-
which have been reviewed carefully by the State fish and game com-
mission, in arriving at quantities of water which should be released

to flow on down the channel of the Trinity River for preservation of .

. fish, These releases, incidentally, will meet any consumptive requires
- ments” within the downstream basins. The basi¢ operating criterion
has been one of meeting these minimum downstream requirements as

o first order of priority; all other requirements have been made sec- "

_ondary.
: Plannec

1 operating criteria are such that extreme low-water flows

throughont the lower Trinity and Klamath Rivers would pe improved,
. while water would be stored in Trinity Reservoir or diverted to the
Sacremento only at times when large quantities are flowing in the lower

Trinity from other sources.

Historically, the minimum flow of the,

—

‘o

. Trinity at Lewiston gage has been as low as 23 cubic feet per second -
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TRINITY RIVER.PROJECT, CALIFORNIA 11
and has been below 100 cubic feet per second for many weeks. at a
time; planned operations would provide absolute minimums at Lexwis-

- ton 0f 100 cublc feet per second, and during parts-of each year the
. minimum would rise to 300 cubic feet, per second. L R. 4663 might
. rrequire that about 11,000 acre-feet annually bypass the Towerhouse
and Matheson powerplants in addition fo the total agreed to by the
+ fishery experts. From the stdndpoint of project revenues'wé prefer -
that the planfied release schedule be maintiined on Clear Creek, -and”
that the annual Trinity River total releasé not be exceeded. -
. Our studies indicate that the proposed diversion would utilize only
a small percentage of the water now wasting into the Pacific Ocean
- . "from the Klmnath River watershed. These studies also disclose that
the relatively small amount of water that {ill be diverted 'will not
aflect future devdlopment of either tle Trinity River Basin or the
Klamath Basin downstream as water in those two areas would be more
than adequate to satisfy future needs. ' ' : _
- The estimated cost of the Trinity River'division based on January
1954 priees is $219,282,000, all of whieh is reimbursable except $215,000
for miifimum” recreational «facilities recommended at Trinity and
Lewistori Reservoirs and $47,000 for fish protection “facilities, both
of which would be nonreimbursable. ' : :
‘The "Lrinity djvision would be a sound investment for the country
in view of the favorable ratio of primary benefits alone to total cost
~of 1.86 to 1.  Totakbenefits resulting from the development would-
outweigh the cost’in a ratio of 3.31to 1. . oL
. For the project-inchiding the Trinity Biver division, our analyses . .
show that the projected power rates will assure repayment of costs
allocated to commercial power in 1989 with interest at 3 percent, and
without using that interest for repayment. purposes. Costs allocated
‘to 'il'rigntiontﬁwill be repaid by 2013 with aid of @bout $66 million in

- power revenues after the pgwer investment has begn repaid. Costs:

allocated to municipal water service will be repaid by 2005 with inter--

- est at 215 percent, By 2013, the year repayment would be secured on

the last feature constructed, about $170 million will liave been earned

. surplus tointerest and repayment. ' o
In April of 1954, a representative of the Pacific Gas & Electric Co.

testiﬁe(f at a heaving of this committee in Redding, Calif., and pre-
sented a_company offer. to construct the power facilities proposed in
the original departmental repoit. A a result of this offer, a study
was made of the. possibility of Federal copgtruction of the storage and"
water conveyance features and of se]llng falling water to anon-Federal
ugency which would construct all powér geherating and transmission
féatures. ‘Resnlts of this study are presented in my report of January
-6 to the Commissioner and incorporated also in his report of J anuary
19 covering the Trinity River 'division to the Secretary. The Secre-
tary adopted the Commissioner’s report as his proposed report on the
Trinity. River development,and forwarded it to the Governor of Cali- |
-fornia for comments. Copies of the reports have been furnished to
the committee, o : '

. On January 13, I received a letter from Mr.

- - president and general manager of the Pacific- Gas

" which spelled out in somewhat more detail the rather
presented to the comnmittee at Redding in April 19547

v .

N. R: Sut:hérland, vice
& Electric Co.,"
general offer

. _ . . .
'.g‘ : . [ ’
. ) . .. LT, .
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“mately 1,100,000 acre-feet,  The runoff at the mouth of the
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fo vepeal that section of the 1930 net
not any good, anyway, :

Mr, Dawson, There is no provision in your bill to peemit of el
gty to anter ito agroenients with the Paeific Gas & Bleetrie for the
dovelopwient of power, 1 notice your hill provides simply for the
Governtment. to go ahend anid develop the powery nnd T am wondoring
wonld it be advisable to maodifly llmlhill fo give them the nuthority to

o ahoad and conelnde other negotintions, or then down and necopt.
them, as they so desive?

Me, Exave, The bill would hiave to be nmaended in order to mnko it
possible, for the Seeretary of the Interior to enter into a contenet. for
the sale of this Gailling water,  Vhis hill would nuthorize the Pederal
Goyernmont to build“the projeet, T linve inguived an to whethar or
not the Seevetary envvently has the anthority to enter into contraety
for the sade of:falling water, and1 am ndvised by Me, Dexheimer---
and he will probably commaont ob that at w later time - that they do
have the power to o that it not in this particular ense withont n now
finding and anthovization, ' ' '

Me, Dawson, That jnst velates to falling water,

Me, Exauee Yes, That is exaetly what Uanosaying, 1t is the poxi-
tion of the Department envrently that they have the uuthority now to
entor mto that kind of an merangement 3 but in this paveticulsr ease,
sinee thy project has alveady boen anthorvized by a finding of fonsibil-
iy, tho Intevior Depavtment wonld hava to file n new tinding of fon-
sibility to take the place of the one now on file with reforence to this
particnlar project.  And presumably that conld badonay &

So far as the Governor of California is concernad, he has alrendy
taken a position—he says for the Federal Governnent to build it lock,
steek, and bavvel; but the Seevotary could, aa b understund - he could
file anather veport by which he cowdd put into otfect the anthorization
including the P Go & K. proposal, or at least u.l,bu#mﬂiciunt floxi-
bility in his veport to adopt the filling water proposal.  Mre, Dex--
heimer, 1 assume, is gning to comment on that a httle later,

Mr. Dawsox. Me, Spencetr, T understood you to say that muely of
the water originating in the avea where it will be ntilized by this proj-
ect is now flowing into the Pacitic Qceant

Mur. Seexcer. That is covreet, -

Mr. Dawsox. Approxinmtely how much, wonld you sny #

Mr. Murray. 'l‘am average annual runoft of the Trinity River at
Lewiston, which is very close to the main storage dam, is APPLoXi--

Irinity
is about 4 mittion acre-feet; the runofl of the Klamath River whero
it runs out. into the acean is over 10 million acre-feet,
~ So approximately 10 percent of the toial runoff of the Klamath
River at its mouth originates above Lewiston on the Trinity River,
and about 70 percent of that is;proposed to be diverted to the Sucra-
mento, while the remdining 30 percent of the Trinity River water

It mny be ropoented, but il s

‘would be firmed up in the low-water periods.

-Mr. Dawsox. In other words, there is no opposition to this project
from the people in either California or Washington, substantial oppo-
Sition, with the exception of some in the Klamath Basin area, who feol

‘they might be deprived of water ?

-

-
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TRINITY RIVER PROJECP, CALIFORNIA 27
Mur, Mewiay, Some of the people in Hinnboldl County, whiel lies
ek fueent to the Paeitic O nm| ndjueent to e Klnnmth River, do
objeet Ao the projeet on the gronnds it (here linx not. yid. been u com-
plote suevey of their nltimnte wiler requirements,  hey Lnve nd-
vinend the thougght thint even (e tnkingg of w sl portion of e
* Kbouath River for the project. niight divert, water neadwd iy Fp-
‘boldt Connty, .
Mr. Dawson, Do yon enre to eomment, on whother witer wonld ha
diverted in that wrent : -y
Mre, Munrkay, On the cottrary, we belisve their position conld well
bo improved theough thaoperntion of the project, 1t would-be u very,
vory st improvement, wnd it would come from n reduction m
wovery sinndbwmount of ligh-fHood Bows in the whole aret, nnd would
nnpirove yrnin in Che sl nnonnt- -(he low-witer lows of the river,
Mr. Dawsan, 1 wonld rennlt in stremn contyol which would give
then wator whoen they needed it?
Mr. Munnay, ‘That. in our opinion, _ '
M, lonave, Thero weo 13 million aere-foot, of water going to wigt
i Lhonboldt Bay, Phat s more water i s cansimed by ull of
the people md wll of the industries of 12 of e Inrger citios in thiy
coiwtry. Tooshort, i yon tuke the 12 Biegest cities of 1this Nation
starting with New York and Los Angeles, and take them and ll of
thoir bdustries, inside the houndaries of Humholdt. County they
could not use up half of the water that, is now poing Lo wasle in
Humboldt Bay. ~ And the diversion of this dribble will not hurt them,
As o mntier of faet, (he project operation will stubilize the flow of
witer so that. during the sunmiertime the steelhewds do not. get their
baekn sunburned going up the river,
Mr. Dawson, That concludes my questions, Madam Chairman,
Mrs. Prowr, Tho gentleman from Floridun, Mr, Haley, .
Mr. ILarey. The gentleman from Florida- hus no questions,
Mrs, Progr. The gentlemnn from Nevida Mr. Youny,
Mr, Youna. Did you sny there was no db‘fection to the project from
the Klunnth aren ?
Mr. Munnray. No; T-said there had been objection registered by
people of Humboldt County who lie ad jacent to the Klamath River,
Nh‘. Youna. Referring to the Klamath urea shown on that map, that . .

is in ITumboldt County, is it? _
Mr. Murray. No, 8ir.  You mean the entire Klamath area ?
Mr, Dawson. Yes, sir, ' .

Mr. Munray. There have been no objections raised from the Stata
of Oregon at all. In fact they do not consider themselves affected in
any wuy by the project, which lies entirely in the State of California.

Mr. Srencer, May I make an observation on that? .

Mr. Youna. Yes. - .

Mr. Srencer.. We did have at the April hearing, a complaint from
some of the Indians from reservations in the Klamath Basin, and T -
think one or two of those were from the State of Oregon.

. "Mr. Youna. Did you discuss the provisions in here for the pro
tion of fish and wildfife, or is that part of your testimony ? :
- Mr. Murray, Briefly it is discussed on page8.
Mr. Youne, I canread that, - : .
That is all I have, Madam Chairman.
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FRIDAY, APRIL 15, 1955

ITouse or REPRESENTATIVES,
SoncoMMrrIEE oN IRRICATION AND
RecLamaTioN oF rur CoMMITIER
ON INTERIOR AND INSULAR AFFAIRS '
. : Washington, D.o.
The Subcommittee met at 9:45 o'clock, a. m., Hon. Wayne N.
Aspinall (chairman) presiding. '
Mr. Asrinant, The Subcommittee on Irrigation and Reclamation
will now be in session for-the further consideration of H. R. 4663,
¢ The first 15 minutes of today’s session will be given to State Senator -
: Edwin J. Regan of the fifth district comprising Shasta and Trinity
Counties, Calif., for the presentation of a statement. The Senator was
unable to be here yester«&y because of flying conditions, I guess, more
than anything else. , '
- Weare glad to have you with us this morni ng, Senator Regan. You
‘may proceed with your statement. _

STATEMENT OF HON. EDWIN J. REGAN, STATE .;SENATOR, FIFTH
- DISTRICT OF CALIFORNIA .

Mr. Reean. Mr. Chairman and members of the committee, for the
record, my name is Edwin J. Regan, State Senator from Shasta and
Trinity Counties, being the Fifth Senate District of California. Iam.
chairman ‘of the California State Senate Interim Committee on Publie
Lands and a member of the California Legislative Committee com-
prised of members both of the Senate and the Assembly of the State
of California on the vater problems of California, My pr i
here today is on behalf of the county of Trinity, particularly; and to
- *|- emphasize certain features of the legislation and the impact on that

' county. ' . ' - '
I think you are aware that California is now in a serious situation

“with regard to its water. The interim studies have shown g great dif- -
ferential insofar as California is concerned and those who are study-
ing the grob]em and who have made the studies to date have said that
-unless California developed all of the water in the State, both the
water which falls on the State and the water to which the State is
entitled which flows into the State, California’s economy. will not be
‘able to grow as is anticipated. Therefore, we must develop all of our
sources of water. . : - o o
.+ The Trinity division, of course, is one of the important water projects
in California and can be well integrated into the State program and
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M, Mnmm. T npolng‘mu.
viold the thwe,

( Disenssion off the record.)

Me, S T wvould like, bofore one distingnished Senntor from my
State Tonyes the stand, (o commend him on his statement, 1 know ha
8 0 very elogquont ﬂ|m|\uqnmn for that nren of our gront State,

M, Ruaan. Thank you, Mr, Sisk,

('T'he telegram and rosolntion unlmnHNl for the récord Iw M Rugun

ATe a8 (nllan )

1 \\'l” strike iny quuul on, il 1 nay, nni

. = % WrAVERVILLE, Cave, April 12, 1955,
o, Kow, J. WeasN, Stale 8¢ mum, ‘ .
MiLth District, State Capitol Annex, Sacramentn, Calif,

< 'The Boned of Supervisors of Teindly Connty tn spechil sesston uuumnhlml on
thl-a hoday ot \|n-ll 1065, nfter n hear ngof (i prople of I'elulty Courity recoin-
wmoend 1t the Fagle Wil ll R105, and ths Koowlind and Kuchlol bl 8 » 1IN,
“bo aftivmed but amended To tnchide private. suleeprise paeticipation wllh (.
Federal Governmoent in the "Peinity Wher tllwmlun by conntruction of pm\m'
hiouses mul (he disteibution taellition, ¥

: \mm n (L. mmu\nN.
Chatr m«m Nmud nf N l‘m reivars of Trivity County,

M Aseixani., The committoe is. neat «*‘mn.. to henr from one col-
leagne, € ()l\;.lt\\\llmh S mhlm' who lm-\ n ﬂ\ul( statement to nmlm at

A

.tlns(nm\ : . A o

STATEMENT OF HON.: HUBERT B. SCUDDI R, A REPRESENTATIVE
IN (‘ONGRFSS I‘ROM THE STAT1< 01' CALIFORNIA

Me, Sevener. M, ( Imnumn and nwmlwn ol llm committes, my
namecis Hubert B Sendder and 1 ovepressgst the st (ull"‘lv\slnnul
istriet of the State of Californin, 1 apfiear before the committon
Jinop Y(N(lun to Ho RG34 its prosont; lmn’l. which is now under
_consderation 1)\ your conuittee, *

The Trinity River or winates in Trinity " Connty, the munl\ east of
Humboldt Coundy, which is in my (unulusunml District, 1t flows
through the northern part of Thumbolldt County in a northerly diree-
tion and- Joins the Klamath River af thefown of Weitehpee, Nowing:
northerly into Del Norte (‘unnl\ and empties”into the oc eall at the
towu of \\oq\m

About b years ago the ( orps of \rmy Iununwm
~to make a swevey of the water needs of tfis aren. The SUrvey was

_ “About 60 peveent completed when by, Pidsidentinl diveetive during
“ World War 11 moneys were not made avaitable for such mwstwulmns
and the lack of funds thmmﬁm' mwd tlie engineers to stop Hwn-

suryvey,

. ~
oo x‘

About 3 years ago, the mel of \upor\ isors of Humboldt County

asked the Bureau of Reclaation to make a survev of water and water
“needs of the north coast area of Californin. "This sur vey has been in

progress for about 8 years at a very substantial cost to the taxpayers -

of -our country. 1t is estimated that the-report will be complutod in

about 2 vears.  Until this report is completed, the potential need of.

water for e\pandnw industry will not be known,

Therefore the people of Ifumboldt and Del Norte Counties are con- -

was anthorized

cemet%n\ to whether sutlicient water will be available to-take care of

‘the expanding economy, purtlculnrl\ as it affects the munufnctm'e
of wood pmdmt\ S ’ '
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Crof 104 which was destgned to.allow the affected

L o opportunity to give their views and perhaps chlectlons on proposed projects and
v ‘e Y gotpresent their views to Congress In eases where
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Youare aware that the former Seerefy ry of the Tnterior, Mr, Osenr
Chapmin, authorized (his project by a lotter of engineering fensibility
some 2 months wfter hig ndministend jon hnd been defented at the polls,

e was deathhed nuthorizition, : - '

When tha Tuterior Dapartment np woprintion Wil for fiseal (9h5

wits intder congiderntion, 1ap n-m'w( ’w,fm'(-, the committee pud 1 de-

site b this point to insert in the record the statement, | made at that -

time, ’ ‘
g . * . . . E]
Mro Aseryann, Unless there is objection, it is so ordered,

(Phestatement whove poferved to is nsfollows : )

Seariiisne wy Hon"Henerer i, H«'l'muf:i‘x. Mesnes-or Cosagurss, Brrony rie Houuy
SAPERORRIATIONE LNrragor Sefeos MITTER, rnruany 10, 1054

TRENITY RIVER DIVERMION

%
finenl yenr 19505
Thin amount. 18

Inelndm) in the Bwdget for the Bureny of Rechinnntion for the
IC$0D,000 Cor (he Teinlly division of the Centrnl Valley project,

Muted ou the “Setiedule of comst et lon progeaan, fisenl year W54 and 1955" nnd ty
Ineiuded under *Construetion program 'rinity division,
The fuellitien of fhe Trinlty River division nre ineluded in the Justifleations

the mume us they would he if they were ofllelnlly wuthorized feutures of the
project. 1 Inoay contention Hal there are valld guestlons as Lo the vulidity
of the authorizatton, B . . -

The I'rinkty Rivey project avas ot horlze) by formoer Seeretary Clhapian on
dnney 2, 10638, hetore recelving the comments of the State of Californla,
in Jo roeord of the commerts of e Departisent of Agrleullure
toerested wencles having heen recetved prior 1o the
former Secrefury,” Ordinurlly, comments of the
celved on projeads of this mugnitudoe belfore the reporl, thereon Is submlited to-
the Congress,  Appnremtly fhe commentd of the Burean of the Budget were not
Hithmltted 1 the case of the Trindty project, stuee they do not appenr in Hoyse
Divtiment 5, T, : o

The former Secrefary did-not mnke a flading of fennlbNity for the Trinlty
project alone an required by seetion 9 (n) of the Reclamailon
Instend, hts tinding of fensibiiity wan based on Ineluding the “Irinity project. us
part of the Centrat Valtey project,  While It may be argued that the former
Secretury teehnlenlly complled-swith the taw, it vertalnly I8 apparent that Le
Provisions of seetlon 1 of the Flood Control Act
States and other agencles an

Nhive and_othier in.
project nuthaorlzntlon by the
Burenu of the Budget nre re-

might be open to question, . oo
“v The views and comménts of the State of Culifornia are Included as House Dmﬁ
Tment 147 (K3d Cong., 181 sesn.). - 1 eall the commitiee's attention to some of the

. cominents In this doetiment ;

3. The profect 48 funnclally feasible If the electric power and water . pro-
duced by it are sold at proper and adequate prices to cover the annual costs
thereof. : ' . v

© %14, The price basis on which -the Burean of Reclamation bases its irrigation
- benefits, 103044 adjusted for a long-term outlook, is ennsidered satlsfactory.
In estimating sueli benefits, however, inerease in net. income o water users'nnl..s‘

There

Act ot 1939 but, *

the findings of the Secretary -

shiould be used since indirect irrigation benefits are conjectural and there are ny

direct means-of obtaining payments for such benefits, :
*15. Since there are no pra ctieable methods or means of collecting for indirect
benefits, and no, statutory authority for sueh collectiong, only direct henefits, the
power - and water revenues, should be -usedsin determining the financial feasibii- -
ity of the Trinity River division project. . . o )
- %16. There is no statutory authority for the utilization of the interest charge

- on the eapital costs allocated to electricpower and municipal and industrial water
in'paying off the capital cost allocated to Irrigation as has been done in (he report

under review. C
“17. Integration of the Trinity River division project with the Central Valley
_project éounld financially aid the Iatter project if proper and adenuate rates for

Ed

A
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'wntm‘ ind (\lm'h'i(' powoer made n\'ullnhlo
were cutablished. "o necomplish thig n pite. for the olecirie. power subistantinl)v
higher thnn that glven m(lm ﬂnnm il nundyses in the mpm-l oy 'uvlow \\nuld

. ho roguired, ~

~no tmnds shonld be-earmnvked for the Trinity projeet hy, this committen,

. to other arens which are in need of additionat- -supplemental water,”

o * * {Inless the onu'gy were sold ot n rnte l\lgher than that requlred for-
payment of annunk chivkges on the power fenttives, the revenue froi. WA MO
coulll not finnnetatly ald thesdrelgntion featyreg, o the Centenl Valley profect
if the operations of the Trintty River dl\lshm und Central Vialioy pmlw‘l wore
integrated,”

Ag I 'have stufed nbove the -$00,000 n\qmw!vd or {he 'l‘tlnltv division 18 fn- -
eluded undey “Constructfon progeam.”  On page BR 211 of the-sehedule of con-
struction progeam contning n.foot note—(8) “Tneludes $100,000-genernl Investign-
tloh funds” Tt may be asswmed- from (hp Burean's construction progrmn that
the $OR,000 Ttem 8 not to be consldered ng a strletly’ t-mwlmwllnn Hem Iml is to
be a part of the generatinvestigation funds, t

However, the Trivity River diviston ix inelnded as part of the (‘vnfml Valley -
projoct in the detalled pl‘npqaml progeaty-of constrietion nud (he Teintty veguest
{s distimznishahle from other mimll ne tiou mmmtu for lhv Central Valley pvnlvv
only by n fonthate,

It s my contontton that the 'I‘rhm\' project «honld nn! lmw been ITu'lﬁle in
the rogram of the justitentiong withont complete and full explanation heing -
Inclitded,  Membors of his connnittee might Sory ensllv he laled by the manner
“In avhieh-the Trinfty requests were presenfed and, shonld the mmvr"hn he ap-
proved Hy this committer withont wcommont, there may ho those in the Bureau
of Reeclmation who wordd clalm Intm‘ lhnl the 'I‘rlnH\'-m'nim-t ha tu»vmno
authorized by appropriation, . -

T .recommend to this committeo t _ ml in its roport cov m-!mz nmn*nm-lnnmm t‘m :
the Centreal Valley prajeet it tnelindeyn elear and posliive statement that no fuands
are-heine allowed for the Trintte- fyer protoel, and that shonldethe Barenn of
Reclamation want to envey on its goneral nvestigntions It might do g0 from funds
reqosted and inelnded in the general investigation find- nmnumlntlmw

T-would-also ke to enll the-committee's attention te (e taet that the Tiange
has possed 1L R, 351 (o aluend the Reatimntion -Praject Act of 1030, This hilj
is destened to probibit future authorlzntions by the Seeretnry of projoets mqnng
{1 oxeess of 8§ million:. Thig hill i= now pending i the Senate. T ittt thig ont - |
in arder to demonstrate that it ts the feeling of thie Mouse of Renvesentntives,
at lendt. that profects such as Teinity, which will cogt In exeess of $218 militon,
showld he amﬂmrlvod not hv fny Seeretavy of th(\ Interlor, but only
Congress.

Tlie abovi are some of the more or less technjen! ronsons for my thinking {hat™
Quite
aside from sthis is the fact that +he profect proposes ta div ort wator fram {he

Y

“porth enast watersbed, whieh {s in.my congressional district, to, the Saerarmionto

Yalley .and eventuallr, possibly, to the San Jonmiin vallev of California.  There
may vory well be some exeess waters in this.watershed which mieht lu‘ divertod
Tl)\‘ (\\ oy,
this novth coast area is growine rapldly, There is incrensed netlvity in Titnthering
and’ other forest produgts. * Wefore this Coneress cominits {tse!f to alleswing
waters to he exported from this areit: T wonld like to he certiin that_wo cfin be
assnred that all possible: futnes needs of thisearea are flest taken eave of, f|omn
of my neople wounld probatily like to appear hefore the appropriate eonsressionnl
mmmifm:\ in hearines on this prolect and testifv ne to fhe npticinated futove ~
needs of that area. This opportwiiity should be afforded them hefore any.commit-
meénte are made divectly or lndlrovtlv fnr alln\ving tho Trinity moieet to be
reeardod as anthorized.

Mr. SevrpEr. Prior to’ tho cmmdomtmn of the nppmprmtmn hill,
the Committee on Interior ‘and Trisular Affaivs held hearines onlE

4551, which pnsced-the House of Roprecontatweq on Februag .
The Subcommitfée on Appropriationstook into consideratjdn the lewis
lative intent of Congress regarding authorization sughfis the death-

- bed authorization of Mr. (‘hapmfm on this particnlar proiect. There

were two items in the budget pertaining to the Trinity River prmect. T

one for $100.000 which nerrmtted the continuation of a survey. This
. T did not ob]ect to There Was ano(;her,ltem calhng«for $99; ODO Whlch

,l;y the

by the Trinity River division wor i o
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" out_of avery three wor

-

My, S?éit. 'l.‘l‘m.t‘..-i-s all, ' ~-

L M. Hasy, M, Chiivman, L yield baek the balnnes of iy time,

My, AnaNarn, Thank you, genilemen, for your contribution to the
Tienrving, : L - : -

My, G, ‘Chunle you very ‘mieh, 'We nre apprecintive of this
tong time you have given us, ’ L

Mr. Aseinate, The Chnde ot ¢hin time enlls to the withess talile Mr.
‘Ific"'.hr:_ml I, Denba of the Fureka Chamber of Commeree, Fivekn,
' lif, ' - o -

You nmy -proceed with yone ovnl presentation from the stofement,

or s you ses dit, M. Donbo,

STATEMENT OF RICHARD T. DENBO, MANAGER, EUREKA AND

"HUMBOLT COUNTY CHAMBERS OF COMMEROE, EUREKA, HUM..
* BOLDT COUNTY, OALIY. - T o

Me, Desno, Mr, Clidirmun ind members of the committos, 1 repir-

¢

sont the Buvokn Chnmber of Commerce, the Himboldt, County Chine-
har of Commeres, the Humbalds, Connty Bowrd of Supervisors, and
the City Conneil of Fairekn, 1 reside in Kureky, 'Hnmllmlm. County,
Calif,, and 1 beliove that this is minority report to the committee.

L notonly get. Tost_in these henvings but. T hnve been lost, in Chese

buildings ever ginee I have boen hove,

CMre AseiNatt.. Yon are iiot lone in that respect, -

My, Dunno, Tisn wome tham the city hall i Eureko, _

For many yenrs the problem of water hins been one of Kitpreme im-
portance to the people of Californin, ‘e Bureau of Reclumi tion haa
senttored dums and eanils over n greater portion of the State, -

In 1962, when thero had heen presented n bill to Congress secking
nuthority to constraet the Urinity River diversion project, the Hom-
boldt Conuty Bonrd of Supervisors, the Humboldt Coutity Chamber
of Commeree, the Eureka %'ﬂmmlmr of Commerce, nid some 70 other

organizations protested the Trinity River diversion. ‘The position of

theso various organizations was reported in n vesolution passed by the.
Board of Supervisors of Humboldi.County on June 5, 1952, The posi-
tion of these various groips todny remaing the sume, L
Until snch time as there has been a deferminantion of not only the
need: for P'rinity River water, but until the needs of the people of the:
north c¢onst nren now aud in the forescenble future have been deter-

-mined, Flumboldt County will continue its opposition to the develop-

maent of the Trinity Rivér project, o ,

In Humboldt County remains oie of the last great, virgin stands of
lumber in the entite United States, Aceording to Henry J. Vaux,
dean of forestry, California University, there ure 60 hillion board feot

“of virgin timber in Humboldt County, Calif, In 1950 the forest indus-

try in Humboldt Cmmt??- provided jobs for 8,700.pérsons. One person
ts directly in some phase of lumbel or other
wood-using industrv.  Aceovding to the State Labor Departmoent of

Jalifornia, today there arve 11,770 .|'])e1'-sons employed directly in the

forest products industry in Humbeldt County, Calif,

In 1983 the’ Board.of Supervisors of Humboldt County’ sent, our - .
county agriculture agent on a tonr of the United States to visit those

avens that hnd been and were harvesting timber, - After 8 months’ sur-
- vey of the aveas ini the United States from. the Atlantic to the l’nclﬁc



~ asked Heury J. Vaux, dean of the School v

. the county of

TRINITY RIVER PROJ

agent. - In this re({ort he pointed up conservation, seloctive logging,
¢

and sustained yield ; but above all the report maintuined that we must. .

" conserve foreverout water in ovder to perpetuate the growth of timbor

of our forest products.

Tumboldt County Bonrd of Suporvisots
fy Forestry of Californin

University to make w report on timber in Humboldt County. The

raport hns\iow been turned in, in Bulletin 748 from the Culifornia

and for the remanufacturin
In December of 1964 the

Agricwlturdl Kxperimoent Station. 'This roport stntes: ,

R ] . - . .

Humboldt County has never produced any pulpwood, A smnll amount of timber
(6 mitlion bonrd feet per year) has vecently been shipped to puip miils elsewhere
in Culifornin and an incrensing volume of wood residue from suw mills in private

plants, ‘The contribution which the pulp industry 18 itkely to make to the future

development of the county will thus depend on'the prospects: for establishing a

pulp industry within the avea, The pussibility of puiping would of course depend -

ou perpetuating the mmple water supply now putonllully available, -

- In thissume report Dean Vaux states:

The volume of a total resldual ninterlal I very substantini, appronching 176
willion cublie feet of wood in Humboldt County In 1963, Studies of sanple logged-
over nrens indieate that sawlog aud veneer materinl could be snlvaged in cevtaln
aveas but -the bulk of logeing vestdues fn umboeldt County probubly won't be
usuble until an active market for pulp wood is established In the county,

* AVe have every reason to believe that within the next 1 to b years

thero will be established in Huwmboldt County, from 1 to3 pulp plants,

In fact, we ave nlmost certain there will be 1 pulp plant under produc- .

tion in 12 months,

r

Huwmboldt € ountir harvests npproxinmfely 1,200,000 board feet of |
“timber each yaar. Tl

\is is enough to construct 120,000 hones yourly

60,000 ave constritcted in California each year,

water needs for ITumboldt County. We were nssured at that time by
those interests who wislied to divert the Trinity River that no steps
would be taken for this diversion until the final report of the Bureau

was made which would definitely establish the present and future

water needs of Humboldt County.

The Bureau has a staft of five men% k)lus oflice ‘.pbrsdnnel, that have

‘been surveying the water resources of Humboldt Count -for 3 years.

However, 1t_will be 2 years, in 1957, uccord‘in'iq to the Bureau office

located in Eureka, until the final report is finished. It is our conten-
tion that Congress should not appropriate any funds for Trinity River
diversion until this report is complete. It would seem that the needs
of our area are unknown or the Bureau of Reclamition would. not
maintain an office in Humboldt County. S

Tt is also significant to note that the State of California has author-
ized $500,000 for the purpose of investigating the feasibility of estab-
lishing a salt water barrier in the upper part of San Francisco Bay to

‘study the feasibility of the develc;f)ment of a tremendous’reservoir

trapping waters which at present tlow into the Pacific Ocean. This

flow averages about 30 million acre-feet per year. S
H. R. 4663 gives no consideration to the present or future needs of
¢ umboldt or the north coast area of California. It is

our contention that this is a power project as the Bureau of Reclama-

tion or t.hAejStabe of California have done nothing to trap. the ﬂoo.d_-v

y In 1952 the Board .of,Snpervisor's of Humboldt County invited the
Buveau of Reclamation to make a study of the present und future .
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waters in the Sncrumento area which smount to thousands of nere-feet .
- yourly and overflow o great deal of thut particulur aren in the vicinity
of Sucramento, We readily admit that there ave severnl million acre-
fect of water that flow into the Pacific ench year from the streams of
Huniboldt and Del Norte Counties; however, muny of these streams
are 40 or 50 miles in length and nccording to the Bureau of Reclama-
.tion it is not economically fensible to trap this water for irrigntion
or power, - _ , T
There are 20,000 ncres of ngricultnral geound it Humboldt County
that are in need of irrigation, while 10,000 acres hive some type of

s elsew host ' L Airrigation at the present moment. However, H. R. 4663 gives no con- -

sideration to the needs of water for the people of Humboldt County
for agriculture, commerce, or industrin]l purposes. The north const
aren 18 incrensing in population at the rate of 70 percent every 10 years,
~ while the:' rest of Culifornia is increasing at the rate of 50 percent each
10 years!, - T - |
'%hm-éfm'e',_tlm Board. of Supervisors of the c(_mntpv of Humboldt,
the Humboldt County Chamber of Commerce, the Iureka Chamber
of Commerce, and 70 other civic organizations of this aren, oppuse -
any diversion of the Trinity River until the Bureau of Reclamation -
- has finished its survey establishing the present and future water needs
of ouraren. - : . : L
If, however, Congress und this commitiee in its wisdom should de-
~ cido to nuthorize the diversion of the Trinity River at this time, we
believe that the Pacitic Gas & Electric Co., or some other non-Federal
agent should provide the power fentures, and pay full value for the
use of falling water, = This working partnership with the Government
‘offers big ndvantages, : : o ' - O
.. 1. It would save the Federal taxpayers $50 million in capital outlay
for the power facilities. , a ' o
2. Pucific Gus & Electric Co., or some other private enterprise firm,
would pay $314 million i{)er year for the use of the water. Qver the
121'01@‘(*' repayment period, net Government revenues would be $36 mil-
toumore than if the Bureau built the power facilities. A
3. Pacific Gas & Electric Co., o some other private enterprise firm
would ﬁ_gt‘ygm additional taxes during the project repayment period
*$70 million to the United States Government and $65 million to the.
State and locnl governments. o o C
4. Pucific Gas & Electric Co., or some other free enterprise firm,
+ would pay more than $1.3 million in taxes each year to Trinity, Shasta
and Sacramento Valley Couities and to the Sfate of California, :
~ - 5. By sharing the cost. with Pacific Gas & Electric Co.; or some other
free enterprise utility company, would result.in 130,000 more kilo-
watts ongeneratmg capacity, and 5 percent more water for irrigation.
Pacific Gas & Electric Co., or free enterprise, would agree to supply = .
low-cost power on an exchange basis for existing and future pumping
plants of central California, . = . R
The Pacific Gas & Electric Co., during the year 1955, paid taxes to
- the county of Humboldt équaling $743,000. They paid to the State of
California, taxes of $104,000,000. Humboldt County’s rapid growth
has placed a tax burden on its people for highways, sc%oo 8, plus

y

" -FRource: prqrtme’ht of Natural Resources, State of Californta.
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various other. services of goverument, that enn only be borne through

“free entorpriso, - It is our contention that. the Unitad States (overn-

wnt shonld encourage froe onterprise ratgor thaa vaido Lhosy Borv-
jous such ne power that boar the tax burden and keop the wheels of
govornment moving, - ' ; N . §
Wo ask your asreful consideration of the noeds at present. and in
the fature for the wses of water hy the people in Flwmboldt, County who
bene n considerable paet of thettax burden of our State wnd Nution,

Mr, AseiNatt. ‘Thank you very much, Mr, Donbo, T um sovey wo

“do not have movetime, as therd might be some questions,
. Mhe time sot for henving hasoxpived, = -
The Chair has o vequost from Foward Bronson, vics presidont of the
Investors Lengue, Ing, of New York City, to have insorted at: this

' place in the record a steniont which indorses the pm‘l;xmmhip ape .

- pronch to the authorization, - - o K
Me. Sisk. Me, Chairman, riserving the vight.to object—and 1 shall
not object-~1 should like to make note of excoption with reference to n

statement. on puge 2, whatein he snysin this lotter that M, Dexheimeir -

indioated that private developments of the power fontures not only
would: be-accoptable but. wonld prove beneligial to the Government.
I do not beliove Mr. Dexheimer's testimony bears out that, statement,

Mr. Aspinvata. Your exception to the ‘m.pm' is'in order. It is noted
in the henvings and it will be considered when we got into the items,

('The statement is as follows:)

keToRs Likagur, Ine, 10 ik Housk RECLAMATION

. STAPEMENT OF THE 1NV ‘ . |
) ‘ ) NURIECT OF TRINVTY River Proaxet 38 CALIFORNIA

S\‘llt\)\\ AMITTER ON TRE
. | Joward Mronson, vice president of the Inveators League, Ine, with hend-
'Q\\fxi“"tl«:‘l‘:l:\)y??ﬁ‘ Fitth Avenue, New York City, N. Y. The league I vepresent 18
the largest-and mwost suecessful ovganldation of investors, with thousands of
nembers who reside in overy State of the Unton, - _ _

I am grateful for the opportunity to appear beforo this distingnished com-
mittee, and to register the support of the Investora League for private develop-
ment of the -power generation and transmission facilitles of the Trinity River

project in California.

. I am not here as & mp'vesent'n’tii'e of the utility Industry, but rather as a -

spokesman for.the investing public; those persous who ‘have contributed In no

“small nieasure to building our industrial might to & point of world lendership -

and a8 such have created for our citizens the highest standard of lving known

man. - o e o :
w“‘e are keenly aware of the importance of this lssue, not only as between

public or private development of our power resources but also as-it applies to our

basic concepts of free enterprise.  For here is a clear case of a private concern -

ready. willing, and able to do-a job and do it well. We feel quite sirongly that
they should be allowed the right to do so.

I think President- Fisenhower best expressed this viewpoint when in 1062 lx'e>

stated: “No Federal project. large or small, will be undertaken which the people
-can actively .dé or help to do for themselves; no Federal project will be under-
“taken which can be handled by private enterprise.” I know of no better situa-
~ tion to which this statement can apply than the one before you today. . N
In line with the administration’s partnershi policy, the report submitted to

the Secretary of the Imterior by the Reclamation Commission, Mr, Dexheimner, -

‘jndicated that private developments of the power features not only would be
acceptable, but wonld prove beneficial to the Government,

We thoronghly support this position of private enterprise-Federal Government .

partnership development of the Trinity River area. : ,
Sound business administration dictates that government should encourage tax-
paying enterprises, rather than expand tax-consuming Government projects.

. &

Without abjection the statement. Will be made w pukt of the record..
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