
 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 

NOS.  14-73055, 14-73100, 14-73101, 14-73102 [Consolidated] 

_________________________________________________________________ 

 

THE HOPI TRIBE, a federally recognized Indian Tribe, 

Petitioner, 

v. 

U.S. ENVIRONMENTAL PROTECTION AGENCY, 

Respondent. 
 

 

VINCENT HARRIS YAZZIE, 

Petitioner, 

v. 

U.S. ENVIRONMENTAL PROTECTION AGENCY, 

Respondent. 
 

 

TO’ NIZHONI ANI, et al., 

Petitioner, 

v. 

U.S. ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondent. 
 

 

NATIONAL PARKS CONSERVATION ASSICIATION, et al., 

Petitioners, 

v. 

U.S. ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondent. 

              

 

OPENING BRIEF OF PETITIONERS NATIONAL PARKS  

CONSERVATION ASSOCIATION, ET AL. 

              

 

JANETTE K. BRIMMER 

AMANDA W. GOODIN 

Earthjustice 

705 Second Avenue, Suite 203 

Seattle, WA  98104-1711 

(206) 343-7340 | Phone 

(206) 343-1526 | Fax 

Counsel for Petitioners National Parks  

Conservation Association, et al. 

 

NEIL LEVINE 

Staff Attorney 

Grand Canyon Trust 

1127 Auraria Parkway, Suite 106 

Denver, CO  80204 

(303) 455-0604 | Phone 

Attorney for Petitioner Grand Canyon Trust 

  Case: 14-73100, 03/16/2015, ID: 9459534, DktEntry: 51-1, Page 1 of 108



i 

CORPORATE DISCLOSURE STATEMENT 
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Association has no parent companies and there are no publicly held companies that 
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existing under the laws of the District of Columbia, is a nonprofit organization 

dedicated to protecting and enhancing America’s National Parks for present and 

future generations. 
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California and is a national nonprofit organization dedicated to the protection and 

enjoyment of the environment. 
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there are no publicly held companies that have a 10% or greater ownership interest 

in Grand Canyon Trust.  Grand Canyon Trust is a corporation organized and 

existing under the laws of the state of Arizona and is a nonprofit organization 

dedicated to protect and restore the Colorado Plateau. 
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have a 10% or greater ownership interest in Natural Resources and Defense 

Council.  Natural Resources and Defense Council is a corporation organized and 

existing under the laws of the state of New York and is a nonprofit organization 

dedicated to ensuring a safe and healthy environment for all living things. 
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GLOSSARY 

 

BART Best Available Retrofit Technology 

 

EPA U.S. Environmental Protection Agency 

 

lb/MMBtu Pounds of pollutant per million metric British thermal units 

 

LNB/SOFA 

 

NGS 

 

Low NOx burners/separated overfired air 

 

Navajo Generating Station 

 

NOx Nitrogen Oxides 

 

SCR Selective Catalytic Reduction 
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INTRODUCTION 

Emblematic of the Clean Air Act’s Regional Haze requirements is an image 

of Grand Canyon National Park with skies unimpaired by pollution.  Achieving 

this goal requires emissions from the Navajo Generating Station coal-fired power 

plant—just 29 kilometers from the park border—to be substantially reduced.  

EPA’s decision to allow decades more air pollution from the Navajo Generating 

Station is at odds with Congress’ mandate to restore air quality in our nation’s 

most magnificent national parks and wilderness areas. 

Under the Clean Air Act, 42 U.S.C. § 7491, the U.S. Environmental 

Protection Agency (“EPA”) must advance plans that reduce haze-causing pollution 

in national parks and wilderness areas in order to restore clean, clear air to 

treasured natural, cultural and historically valuable public lands.  The plans must 

be designed to make reasonable progress toward eliminating human-caused haze 

pollution by imposing Best Available Retrofit Technology (“BART”) pollutant 

controls on the largest and oldest sources of pollution that, like Navajo Generating 

Station, are impairing the air in protected places, such as Grand Canyon National 

Park.  EPA’s haze plan at issue here fails to meet these requirements. 

Navajo Generating Station (“NGS”), located on the Navajo Nation 

Reservation in northern Arizona, is the largest coal-fired power plant in the 

western United States.  Emissions from NGS significantly impair visibility at more 
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than eleven national parks and wilderness areas throughout a multi-state region, 

including national icons such as Grand Canyon and Bryce Canyon National Parks, 

both prized for their natural vistas.  In its 2013 proposed plan for NGS, EPA found 

that NGS must substantially reduce its pollution, achievable by installing the most 

effective pollution controls, BART, within five years.  In 2014, however, EPA 

abandoned this approach and instead adopted a plan that fails to reduce pollution or 

require NGS to install any pollution control technology for many years, if ever.  

The final plan violates statutory and regulatory requirements and will result in a 

decade or more of continued pollution impairing the Southwest’s iconic public 

lands—pollution that could be immediately reduced by industry standard 

technology.  The Clean Air Act does not allow EPA to exempt NGS from the 

requirement to install BART.  EPA’s haze plan for NGS is arbitrary and contrary 

to the direction and intent of Congress in the Clean Air Act. 

STATEMENT OF JURISDICTION 

This Court has jurisdiction pursuant to 42 U.S.C. § 7607(b)(1), which 

provides that petitions for judicial review of EPA federal implementation plans 

issued under 42 U.S.C. § 7491 shall be reviewed by the circuit court in the circuit 

where the affected state is located.  EPA issued its final implementation plan for 

NGS on August 8, 2014.  79 Fed. Reg. 46,514 (August 8, 2014).  Petitioners 

National Parks Conservation Association, Sierra Club, Grand Canyon Trust, and 
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Natural Resources Defense Council (the “Conservation Organizations”) timely 

filed a petition for review in this court on October 7, 2014.  The Conservation 

Organizations have standing to bring this claim.
1
 

STATEMENT OF ISSUES 

1. Whether EPA’s Federal Implementation Plan for NGS complies with 

the Clean Air Act and EPA regulations requiring pollution control alternatives to 

achieve greater reasonable progress than BART, when it does not require 

emissions reductions of nitrogen oxide until decades after the BART requirement 

would have achieved critical, steep pollution reductions? 

2. Whether EPA may exempt NGS from the Clean Air Act’s BART 

requirement under the Tribal Authority Rule, even though the Tribal Authority 

Rule addresses itself only to procedural requirements and does not waive or 

otherwise excuse compliance with the substantive requirements of the Clean Air 

Act? 

3. Whether EPA’s decision to bypass a BART analysis for emission 

reduction requirements for particulate matter pollution from NGS was arbitrary, 

where particulate matter pollution substantially impairs visibility in national parks 

                                           
1
 The attached standing declarations from members and staff of the Conservation 

Organizations demonstrate that members are injured by NGS’s pollution in 

National Parks and Wilderness Areas, that the injury can be addressed by this 

Court, and that the Organizations’ work is negatively affected by EPA’s failure to 

finalize a haze plan compliant with the Clean Air Act requirements. 

  Case: 14-73100, 03/16/2015, ID: 9459534, DktEntry: 51-1, Page 12 of 108



4 

 

and wilderness areas, and NGS lacks effective pollution control technology for 

such emissions? 

Pursuant Ninth Circuit Rule 28-2.7, pertinent authorities are reproduced in 

an addendum to this brief. 

STATEMENT OF THE CASE 

I. HAZE POLLUTION FROM NAVAJO GENERATING STATION 

Many of the nation’s most treasured natural places—national parks and 

wilderness areas—suffer from poor air quality many days of every year.  As 

recognized by Congress in the Clean Air Act, emissions from coal-fired power 

plants, including Navajo Generating Station, are a chief contributor to this 

problem.  The Four Corners region of the southwestern United States is home to 

more than a dozen national parks and wilderness areas (“Class I Areas”), including 

the Grand Canyon National Park.
2
  The NGS pollutants responsible for visibility 

impairment at many of these Class I Areas—sulfur dioxides, nitrogen oxides 

(“NOx”), and particulate matter—also “can cause serious health effects and 

mortality in humans.”  64 Fed. Reg. 35,714, 35,715 (July 1, 1999). 

 Navajo Generating Station is a three-unit, 2250-megawatt coal-fired power 

plant, constructed from 1974 to 1976, that is the largest coal plant in the western 

                                           
2
 National Parks and Wilderness Areas are referred to as “Class I Area” by 

Congress to describing large, iconic national parks and wilderness areas entitled to 

the highest level of protection in the Clean Air Act.  42 U.S.C. § 7472. 
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United States.  78 Fed. Reg. 8,274, 8,275 (Feb. 5, 2013).  The United States 

Bureau of Reclamation is the majority-owner of NGS, with the remainder owned 

by Salt River Project, Los Angeles Department of Water and Power, Arizona 

Public Service, and Tucson Electric Power.  79 Fed. Reg. 46,514 (Aug. 8, 2014).  

EPA found that NOx pollutants from NGS impair visibility at eleven Class I Areas 

in Arizona, Utah, and Colorado, including Arches National Park, Bryce Canyon 

National Park, Canyonlands National Park, Capitol Reef National Park, Grand 

Canyon National Park, Mazatzal Wilderness Area, Mesa Verde National Park, 

Petrified Forest National Park, Pine Mountain Wilderness Area, Sycamore Canyon 

Wilderness Area, and Zion National Park.  See 78 Fed. Reg. at 8,278. 

EPA’s modeling shows that pollution from NGS substantially causes and 

contributes to haze in these Class I Areas; its impact on visibility is easily 

discernible and negatively affects visitor experiences in the parks.  EPA measures 

visibility in “deciviews,” a unit that expresses incremental changes in perception of 

haziness.  40 C.F.R. § 51.301.  Most people can detect visibility changes of 1.0 

deciview and in some instances, a change of 0.5 deciview may be perceived.  See, 

e.g., 77 Fed. Reg. 12,770, 12,772 (Mar. 2, 2012) (EPA’s Nebraska Regional Haze 

Rule); 64 Fed. Reg. at 35,726-27 (EPA’s Regional Haze Rulemaking).  EPA’s 

modeling shows that the Grand Canyon National Park, located only 29 kilometers 

from NGS, suffers 8.4 deciviews of visibility impairment due to the NOx pollutants 
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from NGS.
 
 78 Fed. Reg. at 8,287.  Capitol Reef National Park and Canyonlands 

National Park suffer 7.7 and 6.0 deciviews of visibility impairment, respectively, 

and each of the eleven Class 1 areas within 300 kilometers of NGS suffer 

significant visibility impairment due to NOx from NGS.  Id.  At Canyonlands 

National Park, pollutants from NGS pollute the air an average of 130 days every 

year—in other words, one-third of the year, NGS’s pollution obscures the air in 

Canyonlands to a degree readily-perceived by a park visitor.  Id.  These visibility 

impacts are some of the worst in the nation attributable to a single source.  See 

EPA Technical Support Document, Table 35, p. 110, AR 2; see also Technical 

Support Document, Stamper, ER 188; 221-22.
3
 

Particulate matter pollution from NGS also impairs visibility in these Class I 

Areas.  EPA has calculated the impact that NOx pollution from NGS has on 

visibility in the surrounding Class I Areas, but because EPA unlawfully failed to 

even consider BART controls for particulate pollution from NGS, see infra, EPA 

has not modeled the visibility impact of particulate emissions from NGS.  If the 

visibility impact attributable to particulate pollution is added to the impact from 

NOx pollution, it is likely that NGS’ negative impact on visibility in these Class I 

                                           
3
 Documents in the Administrative Record identified by EPA will be cited to as 

“AR” with a reference to EPA’s index number.  Documents from the 

Administrative Record that are included in the Conservation Organizations’ 

Excerpts of Record, will be cited to as “ER” with specific page references. 
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Areas is even higher than EPA calculated. 

NGS’s visibility-impairing pollution is also harmful to the health of local 

residents, including people in the Navajo Nation.  The pollutants emitted by NGS, 

including NOx and particulate matter, contribute to respiratory illness and heart 

problems.  See http://www.epa.gov/airquality/particlepollution/; 

http://www.epa.gov/airquality/nitrogenoxides/; and 

http://www.epa.gov/airquality/sulfurdioxide/.  See also, Dr. Thurston Expert 

Report, ER 130-147.  The health risks posed by these pollutants are particularly 

pronounced for communities that are near a major air pollution source such as 

NGS.  Id.  The mapping tool created and used by EPA shows enforcement of 

BART requirements will result in significant health benefits for the community, 

while delays will simply continue the tolls on health and productivity.  Thurston at 

ER 149-50. 

II. THE CLEAN AIR ACT’S VISIBILITY PROTECTION REQUIREMENTS 

 In 1977, Congress passed the visibility-protection, or “haze,” provisions of 

the Clean Air Act, declaring as a national goal the “prevention of any future, and 

the remedying of any existing, impairment of visibility in . . . Class I areas which 

impairment results from manmade air pollution.”  42 U.S.C. § 7491(a)(1).  To 

comply with the Act’s haze requirements, a state must develop an implementation 

plan to reduce, and ultimately eliminate, haze-causing pollution from sources 
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within its borders that contribute to visibility impairments in Class I areas.  42 

U.S.C. § 7491(b)(2).  Congress directed that each implementation plan must 

provide “emission limits, schedules of compliance and other measures as may be 

necessary to make reasonable progress toward meeting the national goal” of 

eliminating haze in national parks and wilderness areas.  Id.  These reductions must 

be achieved through two mechanisms:  (1) setting emission limits for major 

stationary sources, such as coal-fired power plants, that are based on best available 

retrofit technology determinations; and (2) long term strategies that achieve 

“reasonable progress” towards returning air quality in Class I areas to natural 

conditions.  Id. 

 Requiring BART emission reductions from the largest stationary sources 

such as NGS, is central to the haze provisions of the Clean Air Act.  See id. § 

7491(g)(7) (defining “major” stationary sources that are subject to the BART 

requirement).  Because of their age and size, these large sources make an outsized 

contribution to the regional haze problem.  The need to remedy haze-forming 

pollution from these sources was “a major concern motivating the adoption of the 

[Clean Air Act’s] visibility provisions.”  1999 Regional Haze Rule, 64 Fed. Reg. at 

35,737 (quoting H.R. Rep. No. 564, 95th Cong., 1st Sess. at 155 (1977)).  Thus, 

adequate emission controls on sources subject to BART are an essential statutorily-

mandated first step toward meeting the Clean Air Act’s visibility restoration 
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objective.  BART must be installed and operating “as expeditiously as practicable,” 

but in no event later than five years from the approval of the plan.  42 U.S.C. §§ 

7491(b)(2)(A), 7491(g)(4); 40 C.F.R. § 51.302(c)(4)(iv) (emphasis added).  

Further, elements of a plan, including BART, must be legally enforceable against a 

polluting source.  42 U.S.C. § 7410(a)(2)(A).  In particular, EPA’s regulations 

regarding BART determinations provide that plans “must establish enforceable 

emission limits that reflect BART and require compliance within a given period of 

time,” including within five years for BART, and plans “must ensure compliance” 

with BART levels of control no later than five years after EPA approves a plan.  

See 40 C.F.R. Pt. 51, Appendix Y, Parts V and I.E.3. 

 EPA regulations implementing the visibility provisions of the Clean Air Act 

are at 40 C.F.R. §§ 51.300-51.308.  These regulations define the BART emission 

limit required for large sources as: 

an emission limitation based on the degree of reduction achievable 

through the application of the best system of continuous emission 

reduction for each pollutant which is emitted by an existing stationary 

facility.  The emission limitation must be established, on a case-by-

case basis, taking into consideration the technology available, the 

costs of compliance, the energy and nonair quality (sic) environmental 

impacts of compliance, any pollution control equipment in use or in 

existence at the source, the remaining useful life of the source, and the 

degree of improvement in visibility which may reasonably be 

anticipated to result from the use of such technology. 

40 C.F.R. § 51.301; see also 42 U.S.C. § 7491(g)(2) (similarly defining BART).  

EPA has published detailed guidelines on how these five factors (the “five factor 
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analysis”) must be applied in determining BART for fossil fuel-fired electric 

generating units larger than 750 megawatts, such as NGS.  See id. § 7491(b)(2); 

and 40 C.F.R. Pt. 51, Appendix Y. 

The Clean Air Act sets BART as the critical first step for reasonable 

progress on returning Class I Areas to natural conditions.  EPA’s regulations 

provide that EPA may approve an alternative to BART, but only under limited 

circumstances.  40 C.F.R. § 51.308(e).  EPA may approve or issue an alternative 

only if the alternative “will achieve greater reasonable progress toward natural 

visibility conditions” than BART emission limits.  Id.  To determine that an 

alternative to BART meets this high bar, EPA must calculate the emissions 

reductions that would result from implementing BART; calculate the emissions 

reductions that would result from the alternative; and determine, based on the 

“clear weight of evidence” that the alternative will make greater reasonable 

progress on improving visibility in the affected Class I Areas.  Id. § 51.308(e)(2).  

EPA may presume an alternative will make greater reasonable progress than 

BART only if the distribution of emissions under each are substantially similar and 

the alternative leads to great emissions reductions than BART.  § 51.308(e)(3).  If 

the distribution of emissions is not substantially similar, then EPA must conduct air 

dispersion modeling to compare the actual visibility impacts of BART and the 

alternative in all affected Class I areas.  Id. 

  Case: 14-73100, 03/16/2015, ID: 9459534, DktEntry: 51-1, Page 19 of 108



11 

 

III. THE TRIBAL AUTHORITY RULE 

 The Clean Air Act visibility requirements, like many of the Act’s mandates, 

are imposed upon states and EPA.  See 42 U.S.C. §§ 7491(b)(2) and 7410 

(directing states to develop implementation plans and obligating EPA to act when a 

state fails to comply with the statutory and regulatory requirements).  See also, 

North Dakota v. U.S. Envt’l Protection Agency, 730 F.3d 750, 761 (8th Cir. 2013).  

When it amended the Clean Air Act in 1990, Congress added a new provision 

granting EPA authority to treat Indian tribes in the same manner as states, id. § 

7601(d).  In 1998 EPA issued the Tribal Authority Rule pursuant to this authority, 

40 C.F.R. Pt. 49. 

Through the Tribal Authority Rule, EPA created a mechanism for tribes to 

develop tribal implementation plans (similar to state implementation plans) to 

administer the requirements of the Clean Air Act on tribal lands.  See 40 C.F.R. §§ 

49.3; 49.6.  EPA’s Tribal Authority Rule also provides that EPA has the authority 

and obligation to develop a Federal Implementation Plan when a tribe has not 

submitted a plan or has submitted a plan that EPA determines is inadequate.  See 

id. § 49.11.  Whether issued by a tribe or by EPA, an implementation plan for areas 

controlled by tribes and where tribal citizens reside must ensure that the 

substantive air quality requirements of the Clean Air Act are fully met.  See id. § 

49.1 (tribes “have the same rights and responsibilities” in implementing the Act, 
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and tribal plans must “meet[] the applicable minimum requirements of the Act”). 

 The Navajo Nation chose not to promulgate a Tribal Implementation Plan 

for NGS, and instead deferred to EPA to promulgate a federal plan pursuant to the 

Tribal Authority Rule.  78 Fed. Reg. at 8,279 (EPA issued the NGS plan after 

determining it was “necessary and appropriate” under the Tribal Authority Rule). 

IV. EPA’S FEDERAL IMPLEMENTATION PLAN FOR NGS 

A. EPA’s Initial Proposal 

 On February 5, 2013, EPA published its proposed BART determination for 

NOx emissions from NGS.  78 Fed. Reg. 8,274.  As a threshold matter, EPA found 

that NGS was subject to BART under the statutory criteria and that BART was 

“necessary and appropriate” to control NGS NOx emissions.  Id. at 8,279.  As EPA 

noted, the Clean Air Act and implementing rules specify that fossil-fuel fired 

electric generating plants of 750 megawatts or larger must install BART emission 

limits where they have a visibility impact of 0.5 deciviews or more on any one 

Class I Area.  See id. at 8,277.  It is undisputed that NGS is subject to the Act’s 

BART requirements.  Id. at 8,277, 8,287. 

 To establish BART for NGS, EPA conducted the five-factor analysis 

required by the Clean Air Act and EPA regulation, concluding that a combination 

of combustion controls and post-combustion add-on controls would achieve the 

largest reductions, therefore constituting BART.  Specifically, EPA found selective 
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catalytic reduction technology (“SCR”) in combination with low NOx 

burners/separated overfired air (“Low NOx Burners”) to be BART for NGS.  Id. at 

8,287-88.
4
 

 As part of its assessment, EPA modeled the visibility improvements that 

would result from this combination of controls and found that they would lead to 

dramatic improvements in air quality in the national parks and other Class I Areas.  

78 Fed. Reg. at 8,287.  For example, at Grand Canyon National Park, which draws 

over 4 million visitors per year, this combination of controls would improve 

visibility by 5.4 deciviews, a 64% improvement over NGS’s baseline adverse 

impacts to the park.  Id. at 8,287 Tbl. 9.  Visibility at each of the other eleven Class 

I Areas would improve by 70% to 80% over NGS’s baseline impact.  Id.  EPA’s 

BART proposal required NGS to meet NOx emission limits within five years of the 

final rule’s issuance, as mandated by the Clean Air Act and implementing 

regulations.  Id. at 8,288; see also 42 U.S.C. §§ 7491(b)(2)(A); 7491(g)(4).
5
 

For particulate pollution from NGS, EPA bypassed the BART analysis 

requirements.  EPA simply asserted that particulate matter emissions at NGS are 

                                           
4
 In EPA’s analysis, this combination is referred to as “SCR + LNB/SOFA.”  See, 

e.g., 78 Fed. Reg. at 8,287. 
5
 In February 2013, EPA also proposed alternatives that would delay implementing 

BART technology and emission limits by three to five years.  78 Fed. Reg. at 

8,288-90.  These alternatives were not included in the 2014 final plan and are not 

the subject of this appeal or any of the related appeals. 
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“well-controlled,” and thus, BART emission controls were not necessary.  78 Fed. 

Reg. at 8,279.  EPA did not base its “well-controlled” finding on a BART analysis 

for particulates or look at the visibility improvements that would result from 

BART in comparison to existing emission limits for particulates.  Id. 

B. EPA’s Revised Proposal 

 On October 22, 2013, EPA amended its initial February 2013 proposal.  78 

Fed. Reg. 62,509 (Oct. 22, 2013).  In the amended proposal, EPA evaluated an 

alternative developed by a group of industry-led stakeholders known as the 

Technical Working Group (“Working Group).
6
  Accepting most of the Working 

Group’s proposal, EPA proposed what it described as a “better than BART” 

alternative.  Id. 

 While EPA’s February 2013 proposal required the installation of BART 

within five years, the industry-led Working Group alternative allows NGS 

emission reductions to be delayed for decades.  The Working Group alternative is 

based on the concept of a “lifetime” cap on total NOx emissions from NGS.  78 

Fed. Reg. at 62,513-15.  This “lifetime” cap is calculated by aggregating projected 

annual emissions during a 35-year period from 2009 to 2044.  Id. at 62,515.  NGS 

                                           
6
 The Working Group consisted of owners of the NGS and a handful of invited 

tribal and environmental representatives selected by the NGS owners and/or the 

Bureau of Reclamation.  78 Fed. Reg. at 62,512. 
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is supposed to keep emissions within this cap by the end of the 35-year period.  Id.
7
 

 The Working Group proposal does not require any specific actions to reduce 

pollution from NGS.  NGS may pursue any number of options for keeping its 

emissions under the “lifetime” cap, including retirement of one or more units at 

some future date, installation of unspecified pollution control technology at one or 

more units at some future date, or simply operating some or all of the units at 

reduced capacity over different periods of time.  78 Fed. Reg. at 62,513-15.  

Neither EPA nor the Working Group conducted any modeling to assess the impact 

the proposed alternative would have on visibility in Class I areas. 

C. EPA’s Final Rule 

 EPA finalized the NGS haze plan by finding that the Working Group 

alternative would be “better than BART” and adopted it with only minor 

modifications.  79 Fed. Reg. at 46,514.  Like the revised proposal, the final NGS 

Plan is based on a lifetime cap on total NOx emissions from NGS.  Id.  Rather than 

relying on specific enforceable technology requirements and emissions reductions, 

                                           
7
 EPA selected 2044 as the outside date for the cap because it is the date the NGS 

lease with the Navajo Nation ends.  79 Fed. Reg. at 46,519.  However, EPA notes 

that the Navajo Nation may continue operation at NGS after 2044.  Id. n. 34.  

EPA’s plan does not require operation to cease in 2044 and makes no provision or 

requirement for emission reductions or visibility improvements beyond 2044, 

should the Navajo Nation choose to continue operations beyond that date. 
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EPA’s final “plan” is no more than a collection of possible outcomes and 

contingencies.  See id. at 46,518-19, 46,552-53. 

 In the final rule, EPA described two of many possible scenarios, which EPA 

called “Alternative A” and “Alternative B,” that would keep aggregate NGS 

emissions within the lifetime cap.  Id. at 46,518-19.  Working Group Alternative A 

is built around the assumption that some portion of NGS will be retired by 2020, 

some pollution control technology will be installed on some of the remaining units 

by 2029, and then the cap will ultimately be met in 2044.  Id.  Within Alternative 

A, EPA analyzed three different possible outcomes involving different NGS 

owners selling their interests to different parties.  Id.  NGS’s owners’ future 

decisions regarding whether, when, and to whom they might sell their ownership 

interests directs which of the pathways within Alternative A might apply.  Id.  

However, nothing in Alternative A requires NGS owners to comply with one of the 

three sale or retirement scenarios discussed by EPA. 

 Working Group Alternative B is even more opaque and open-ended than A.  

Alternative B only requires that the three units meet a 2009-2029 NOx emissions 

sub-cap, along with the overall lifetime 2009-2044 NOx cap.  Id.  EPA proposed 

two scenarios to consider under Alternative B.  Id.  In one scenario the units all 

install SCR earlier in the emissions cap timeline, and thereafter meet a NOx 

emission limit of 0.07 lb/MMBtu; in the other, the units all install SCR later in the 
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emissions cap timelines and thereafter meet a NOx limit of 0.055 lb/MMBtu.
8
  EPA 

noted that it considers these scenarios “reasonable compliance options”, 79 Fed. 

Reg. at 46,538, but the sample scenarios are simply a handful of options from the 

many different (almost unlimited) scenarios and outcomes NGS could employ to 

stay within the cap.  No single option—or even the handful of options EPA 

discusses—is required.  Id. at 46, 518 (“Year-by-year emissions projected in the 

Annual Emissions Plans are not enforceable…”).  There are countless ways the 

NGS owners could choose to meet the 2029 and 2044 limits, including some 

combination of temporarily or permanently reduced generation and/or pollution 

controls at various future dates.  See Miller/Sahu Technical Support Document, pt. 

V, ER 172-78.  EPA did not conduct modeling to assess the visibility impact of 

any of these myriad options. 

STANDARD OF REVIEW 

 This petition for review is governed by section 307 of the Clean Air Act, 42 

U.S.C. § 7607, under which this Court may reverse an action of the EPA that is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”  42 U.S.C. § 7607(d)(9); see also Ober v. U.S. Envtl. Prot. Agency, 84 F.3d 

304, 307 (9th Cir. 1996). 

 

                                           
8
 State and federal agencies express emissions limits as pounds of pollutant per  

million metric British thermal units, which is abbreviated as “lb/MMBtu.” 
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 An agency acts contrary to the law when it fails to abide by and implement 

the direction and intent of Congress or when it acts contrary to its own rules and 

requirements.  Chevron USA, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 

842-43 (1984); Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156, 2166 

(2012).  “[A]n agency rule [is] arbitrary and capricious if the agency has relied on 

factors which Congress has not intended it to consider, entirely failed to consider 

an important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise.”  Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); Pac. Coast 

Fed’n of Fishermen’s Ass’ns, Inc. v. Nat’l Marine Fisheries Serv., 265 F.3d 1028, 

1034 (9th Cir. 2001); see also North Carolina v. Envtl. Prot. Agency, 531 F.3d 

896, 906 (D.C. Cir. 2008) (standard of review is the same under the Administrative 

Procedure Act and the Clean Air Act, 42 U.S.C. § 7607). 

 The agency must explain how it has reached its conclusions—making a 

rational connection between the facts found and the choice made.  Ctr. for 

Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101, 1124 (9th Cir. 

2012); Nw. Envtl. Def. Ctr. v. Bonneville Power Admin., 477 F.3d 668, 687 (9th 

Cir. 2007).  Further, its explanation must be adequate for the Court to review and 
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make a determination regarding the reasonableness and correctness of the agency’s 

result.  Id. 

SUMMARY OF ARGUMENT 

The much-delayed emission reductions and pollutant cap approach in EPA’s 

final haze plan for NGS fails to comply with plain requirements of the Clean Air 

Act and EPA regulation for BART or better than BART pollution reductions at 

large sources like NGS, because it results is much less pollution reduction than 

does actual BART.  The Working Group alternative is plainly not “better-than-

BART” when evaluated using the comparative framework for BART alternatives 

dictated by the Clean Air Act and EPA regulations.  EPA erred in finding that the 

extended timeline for the Working Group alternative was irrelevant to that 

comparison.  EPA also erred in its use of an altered benchmark to create the NOx 

emissions cap, thereby manipulating the comparison between BART and the 

Working Group alternative.  When timing of pollutant reductions and reductions 

achieved under actual BART (as opposed to EPA’s altered benchmark) are 

considered in the comparison, the Working Group alternative must fail under the 

law and the facts in the record.  EPA’s approval is contrary to law and arbitrary. 

EPA’s other justification for adopting this delayed compliance alternative 

also fails under the Clean Air Act and EPA regulations.  EPA claimed that the 

Tribal Authority Rule allowed EPA to exempt NGS from the substantive 
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requirements of the Clean Air Act.  79 Fed. Reg. at 46,517-18.  But the Tribal 

Authority Rule speaks only to administrative and procedural issues; it does not 

grant EPA the ability to ignore or weaken the substantive requirements of the 

Clean Air Act. 

Finally, EPA’s failure to require BART emission limits for particulate matter 

pollution from NGS is arbitrary.  EPA’s finding that particulate pollution at NGS is 

“well-controlled” is contrary to the record and in any event cannot substitute for 

the five-factor BART analysis the Act requires.  See 42 U.S.C. § 7491(b)(2)(A) 

and (g)(4). 

EPA’s final haze plan for NGS is unlawful, arbitrary and capricious and 

must be set aside. 

ARGUMENT 

I. EPA’S OWN BART DETERMINATION SET THE BASELINE FOR NGS 

POLLUTANT REDUCTIONS. 

EPA found that a combination of combustion and post-combustion controls 

at NGS is BART, based on a full analysis of the five factors that the Clean Air Act 

and implementing regulations specify.  See, e.g., 78 Fed. Reg. at 8,287.  EPA 

found that SCR with Low Nox Burners achieved the best and most pollution 

control, was cost effective, did not have other undesirable air impacts, and, 

according to air modeling, demonstrated the most improvement in visibility across 

a large number of affected Class I areas.  78 Fed. Reg. at 8,279-88.  Of particular 
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importance to the stated intent and purpose of Congress when it required 

reasonable progress on eliminating haze pollution and installation of BART, is the 

fact that EPA modeling shows this combination of pollution control technology 

results in significant improvements across all Class I Areas and as much as 5.4 

deciviews of improvement in each of Grand Canyon and Capitol Reef national 

Parks and 4.6 deciviews improvement in Canyonlands National Park.  Id.  Under 

EPA’s proposed BART determination, those benefits will accrue almost 

immediately upon the installation of BART in 2019—within five years of the final 

rule as required by the Clean Air Act and EPA BART regulations.  While EPA has 

decided to finalize an alternative to BART, it has not changed its determination of 

what constitutes BART under the statute for control of NOx at NGS. 

The fundamental legal requirement for approval of an alternative to BART is 

a demonstration that the alternative will “achieve greater reasonable progress 

toward natural visibility conditions” than actual BART controls under Appendix 

Y.  40 C.F.R. § 51.308(e) (emphasis added).  This “greater reasonable progress” 

requirement for a BART alternative is dictated by the Clean Air Act, which 

establishes the amount of pollution reduction and visibility improvement that can 

be gained with BART as a necessary, minimum component of haze plans.  42 

U.S.C. § 7491(b)(2).  Source-specific BART within five years is a floor and a 

benchmark, and any alternative to BART must improve visibility more than source-
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specific BART.  Only then may EPA approve a better-than-BART alternative.  40 

C.F.R. § 51.308(e)(2). 

 Integral to EPA judging whether an alternative is “better-than-BART” is the 

comparison.  There are two ways EPA can compare an alternative to actual BART 

to demonstrate an alternative provides “greater reasonable progress.”  See 40 

C.F.R. § 51.308(e)(3); id. § 51.308(e)(2)(i)(E).  In the first case, the “distribution 

of emissions” must be shown to be substantially similar under actual BART and 

the alternative measure, and the alternative measure must provide “greater 

emissions reductions.”  Id. § 51.308(e)(3).  The regulations provide only one other 

path to demonstrating greater reasonable progress, which is to perform modeling to 

demonstrate that visibility does not decline in any affected Class I area and that 

there is an overall improvement in visibility in the affected Class I areas.  Id.
9
 

 EPA’s own analysis and determination regarding what constituted BART 

and the requirement that it be installed no later than five years from plan approval 

sets the baseline against which any alternative must be measured.  And here, the 

Working Group alternative simply does not measure up. 

                                           
9
 EPA’s regulations also provide that an alternative to BART must ensure that all 

necessary emission reductions for the alternative must occur in the first planning 

period, which ends in 2018.  40 C.F.R. § 51.308(e)(2)(iii). 
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II. EPA ERRED IN ITS DISREGARD OF THE TIMING OF POLLUTION 

REDUCTION REQUIREMENTS WHEN IT COMPARED BART TO THE 

WORKING GROUP ALTERNATIVE. 

 EPA’s comparison of the Working Group alternative to its proposed BART 

for NGS is fundamentally flawed and inconsistent with the Clean Air Act and 

EPA’s own BART regulations.  EPA failed to assess and compare the actual 

visibility impacts on impaired Class I Areas of the Working Group alternative 

through modeling, claiming that the temporal distribution of emissions reductions 

was not a required part of, or relevant to, the comparison.  This is entirely 

inconsistent with the direction and intent of the Clean Air Act visibility 

requirements and EPA regulations. 

 Timing of BART emission reductions is plainly an important component of 

Congress’ direction for addressing visibility—a fact recognized in EPA’s 

regulation as well.  This is evident in a number of ways.  First, Congress directed 

BART for the largest, oldest sources be the first step in addressing haze pollution 

and it directed that BART be implemented as expeditiously as possible, but not 

later than five years after a BART determination.  42 U.S.C. §§ 7491(b)(2), (g)(4).  

Second, Congress directed that plans make reasonable progress on haze, a concept 

used elsewhere in the law that has been defined and interpreted as incremental and 

inexorable movement toward a pollution elimination or reduction goal.  Id.  Third, 

EPA plainly recognized and incorporated these concepts into its regulations, 
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repeating the five year requirement for BART and building in deadlines for 

evaluating progress and updating haze plans in light of that progress at five and 

ten-year intervals.  40 C.F.R. § 51.308(e).  Finally, even when allowing an 

alternative to BART, EPA recognized that the reductions must occur within the 

first reporting period—2018—in order to ensure the reasonable progress bar is 

met.  Id. § 51.308(e)(2)(iii). 

 Clearly, timing is an integral and relevant component under the law.  Here, 

the decades of delay in emissions reductions allowed under the Working Group 

alternative result in an alternative that is not better than BART.  At a minimum, 

EPA must model the impacts on visibility of these two alternatives in order to 

make a proper comparison under the requirements of the Clean Air Act and its 

regulation. 

A. The Five Year Requirement for Implementation of BART is an 

Integral Component of BART Pollutant Reductions and Benefits. 

 The Working Group alternative adopted by EPA fails to comply with the 

requirement in the Clean Air Act that pollution controls be installed within five 

years of EPA’s issuance of a final rule and as such, it fails to result in the 

equivalent level of pollution reductions and reasonable progress as BART.  

Congress’ direction in the Clean Air Act is plain:  BART must be installed and 

operated as expeditiously as practicable, but in no event later than five years after 

approval of a plan.  42 U.S.C. § 7491(b)(2)(A) and (g)(4).  EPA’s rules repeat this 
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obligation for BART.  40 C.F.R. § 51.308(e)(1)(iv) and Pt. 51 Appendix Y.V. (a 

state plan “must ensure compliance with BART emission limitations no later than 

five years after EPA approves [the] plan”).
10

 

 Large plants with outdated pollution control equipment such as NGS are 

major contributors to regional haze, and the need to quickly curtail emissions from 

these sources was “a major concern motivating the adoption of the [Clean Air 

Act’s] visibility provisions.”  1999 Regional Haze Rule, 64 Fed. Reg. at 35,737 

(quoting H.R. Rep. No. 564, 95th Cong., 1st Sess. at 155 (1977)).  Accordingly, 

the Act requires that timely BART controls on these largest sources be the first 

component of every plan to address regional haze as controlling emissions from 

such sources leads to the biggest and quickest gains in visibility.  42 U.S.C. § 

7491(b)(2).  NGS is the largest coal fired power plant in the western United States, 

and it contributes significantly to regional haze at no fewer than eleven Class 1 

areas.  Installing BART controls will reduce the visibility impairment attributable 

                                           
10

 Judicial opinions interpreting similar “as expeditiously as practicable” 

compliance deadlines read this language to require compliance as soon as possible.  

When the CAA requires compliance as expeditiously as practicable, but not later 

than a certain date, the date listed in the statute is an “outside date” and does not 

provide a “license” for a state or regulated entity “to take its time in complying 

with” the Act.  Am. Lung Ass’n v. Kean, 856 F. Supp. 903, 908 (D.N.J. 1994); see 

also, Citizens for a Better Env‘t v. Wilson, 775 F. Supp. 1291, 1298 (N.D. Cal. 

1991) (similarly noting that the “as expeditiously as practicable, but in no event 

later than” standard provides an “outside limit” for compliance).  Compliance 

before the “outside date” is required whenever earlier compliance is possible.  

Union Elec. Co. v. EPA, 427 U.S. 246, 259 (1976). 
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to NGS by 73%.  78 Fed. Reg. at 8,276, Table 9.  EPA is turning Congress’ 

scheme on its head by delaying pollution controls and visibility improvements for 

years beyond the timeline established by the Act. 

 The timeline for implementation—as expeditiously as practicable, but in no 

event later than five years—is an integral part of the BART baseline.  It is 

undisputed that the Working Group alternative as adopted by EPA will not 

improve visibility in Class I Areas as quickly as EPA’s initial BART 

determination.  The installation of BART controls in 2019 would lead to enormous 

improvements in visibility in Class 1 areas in that year and every year thereafter.  

See 78 Fed. Reg. at 8,287.  By contrast, and on its plain terms, the Working Group 

alternative limits NGS pollution emissions only as a lifetime cap on total 

emissions, setting just two dates by which NGS must reduce its pollution:  an 

interim 2029 date by which some emissions reductions must occur and the ultimate 

2044 date by which total “lifetime” emissions must remain under the cap.  79 Fed. 

Reg. at 46,518.  Nowhere does the Working Group alternative require any 

emission reductions or improvements in visibility in any Class I Area by 2019. 

 Under the Working Group alternative as adopted by EPA, improvements in 

visibility will neither move forward toward a goal, nor develop over time, for many 

years.  Instead, emissions from NGS may continue unchanged for years, and these 

emissions will continue to significantly impair visibility at more than eleven 
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national parks and pristine areas for more than a decade before any improvement at 

all is seen.  Under the Working Group alternative, a generation of visitors to some 

of the nation’s most iconic parks and wilderness areas will be unable to fully 

appreciate the vistas for which these areas are renowned.
11

  EPA has not explained 

and cannot explain how a rule that postpones emission reductions until 2044 will 

make greater reasonable progress toward natural visibility than installing BART 

within five years.  Allowing EPA to bypass the requirement that BART be 

installed expeditiously undermines the purpose and intent of the Clean Air Act 

haze requirements as well as its plain language. 

B. The Distribution of Emissions Under the Working Group Alternative 

is Not Substantially Similar to BART. 

 EPA erred as a matter of law by contending that “reasonable progress” may 

mean no progress for a decade or more.  Further, EPA’s position that the timeline 

on which visibility improvements occur is irrelevant to the question of the BART 

and alternative comparison and the question of distribution of emissions, is simply 

untenable. 

 EPA did not and could not show that the timeline—the temporal 

distribution—for emission reductions is the same under BART and the Working 

Group alternative.  Rather, EPA took the position that the timeline on which 

                                           
11

 Moreover, area residents will continue to suffer the significant health effects of 

these pollutants for additional decades. 
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visibility improvements occur is irrelevant to both the question of whether the 

Working Group Alternative would make “greater reasonable progress” toward 

achieving natural visibility conditions than BART, and the question of whether the 

“distribution of emissions” would be the same under the Working Group 

alternative and BART.  79 Fed. Reg. at 46,533.  According to EPA, it is only the 

geographic distribution of emissions that is relevant to this question—as long as 

emissions from NGS are reduced at the same parks and wilderness areas under 

both alternatives, it does not matter how many decades elapse before these 

improvements actually occur.  Id.  But nothing in the plain language of the 

regulation suggests that the timing of emissions reductions is irrelevant.
12

  Rather, 

multiple parts of the Clean Air Act and regulations read separately and together, 

plainly point to the importance of timing of pollutant reductions as an integral 

component of the BART baseline requirement. 

 The Clean Air Act’s visibility provisions demonstrate an intent by Congress 

to move inexorably toward clear air in national parks and wildernesses.  The 

visibility provisions clearly provide that EPA must require emission limits (in 

                                           
12

 While EPA is accorded deference in interpreting its own regulations, EPA is 

owed no or little deference if its interpretation is contrary to law or its own 

regulations.  See, e.g., Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156, 

2166 (2012) (“Deference is undoubtedly inappropriate, for example, when the 

agency's interpretation is ‘plainly erroneous or inconsistent with the regulation.’”) 

(quoting Auer v. Robbins, 519 U.S. 452, 461 (1997)). 
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addition to and including BART), schedules of compliance, and other measures as 

may be necessary to achieve “reasonable progress” toward the ultimate goal of 

achieving natural visibility in Class 1 areas.  42 U.S.C. § 7491(b)(2); 40 C.F.R. 

§ 51.308(d)(3).  As noted above, the Clean Air Act directs EPA to mandate plans 

that require major sources to install “as expeditiously as practicable (and maintain 

thereafter)” BART emission limits and to include “schedules of compliance” as 

necessary to ensure progress toward achieving natural visibility. See id. § 7491(b). 

 “Progress” as used in the Clean Air Act and EPA regulation is a term that 

plainly encompasses a temporal element.  In addition to BART controls, haze plans 

must include long-term (ten to fifteen year) strategies for making progress toward 

eliminating haze pollution.  Id.  Moreover, the requirement to reduce pollution at 

the largest sources early in the process is intended to then inform and guide some 

of the more technically difficult and dispersed reductions that will be necessary 

later in order to achieve the haze goals.  This is made explicit in the requirements 

that plans include a determination of the rate of progress that must be maintained, 

measured in deciviews, in order to achieve haze elimination goals; that plans be 

revised at regular ten-year intervals; and that five-year periodic reviews of each 

plan occur between revised plans to assure that each plan is making reasonable 

progress toward visibility improvement.  40 C.F.R. §§ 51.308(d)(1)(i)(B); 

51.308(g); and 51.306(c).  Part of the required evaluation is an assessment of how 
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much has been gained by implementation of BART.  Id. at §51.306(c)(5). 

 Even the plain English meaning of the word “progress” is defined as 

“movement forward or toward a place,” or “the process of improving or 

developing something over a period of time.”  See American Heritage College 

Dictionary, (3d ed. 1993).  In light of these provisions, EPA’s position that the 

timeline for visibility improvements is irrelevant under the Clean Air Act and 

EPA’s regulations regarding the “distribution of emissions” is wrong as a matter of 

law and unreasonable. 

 Conversely, there is no support for EPA’s position that “distribution of 

emissions” refers only to geographic distribution, and that temporal distribution is 

irrelevant.  The requirement that a “better than BART” alternative have 

substantially similar distribution of emissions must be read in light of the statute’s 

requirements, Congressional intent, and EPA’s own regulatory scheme for haze.  

Under EPA’s own regulation for assessing whether an alternative is better than 

BART, EPA can only rely on an overall assessment of emissions reductions, 

without modeling visibility impacts, if EPA or a state can demonstrate that the 

distribution of emissions is the same under both BART and the alternative.  Given 

the clear importance of timing of emissions reductions, and because EPA cannot 

here demonstrate the distribution of the timing of emissions reductions is the same 

under BART and the Working Group alternative, EPA’s failure to conduct 
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modeling to assess and compare the actual visibility impacts under the Working 

Group alternative as opposed to BART is a failure to comply with the plain 

requirements of EPA’s own regulations and is arbitrary and capricious. 

III. THE EMISSIONS REDUCTIONS UNDER THE WORKING GROUP 

ALTERNATIVE ARE SUBSTANTIALLY LESS THAN UNDER THE 

ACTUAL BART PROPOSED BY EPA. 

 Even if EPA can ignore the timing of emissions reductions in its comparison 

of BART with the Working Group alternative, EPA cannot find that the Working 

Group alternative is better than BART because BART results in substantially more 

emissions reductions than does the Working Group alternative.  EPA’s comparison 

is flawed by its failure to compare the Working Group emissions reductions to 

actual BART, instead manufacturing an altered benchmark that is less than what 

BART will actually achieve.
13

  When the comparison is between actual BART and 

the Working Group alternative, it is plain that the Working Group alternative 

results in significantly less pollutant reduction than BART. 

A. EPA Improperly Undervalues the Emissions that Would Occur Under 

BART to Manipulate the Total Emissions Cap. 

 EPA’s finding that the Working Group alternative is “better than BART” is 

flawed because EPA failed to compare the emissions reductions that would occur 

under BART as proposed by EPA to the emissions reductions that would occur 

                                           
13

 EPA also fails to examine and compare all of the myriad options and scenarios 

that could occur under the Working Group alternative—probably because there are 

so many and there is no limit on what they might be in EPA’s final NGS haze plan. 
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under the Working Group alternative.  Before making this comparison, EPA is 

required to calculate the emission reductions that would occur with the 

implementation of BART controls, id. 51.308(e)(2)(C), and the emission 

reductions that would occur with the implementation of the alternative, id. 

51.308(e)(2)(D). 

 Actual BART is SCR with combustion controls, achieving an emission 

limitation of 0.055 lb/MMBtu, as established by EPA.  Implementation of actual 

BART reductions within five years will result in a particular number of total 

emissions between now and 2044 (the “BART Benchmark”).  But EPA did not 

compare the Working Group alternative with this actual BART total. 

 Instead, EPA manipulated the amount of pollution that it estimated would be 

the result from a BART limit to ultimately allow more pollution under the cap and 

to make the Working Group alternative look better in the comparison than it 

actually is (the “altered benchmark”).  EPA created the altered benchmark by 

adding a “credit” of additional pollution for NGS’s 2009-2011 installation of 

minimal pollution controls that are much weaker than BART—that is, the “credit” 

added pollution back in for the purposes of setting the cap.  The “credit” artificially 

added to the total 2009-2044 cap by pretending that these basic controls were not 

installed, and then effectively creating an extra “rollover” amount of pollutants that 

can be cashed in some time by the 2044 cap deadline.  79 Fed. Reg. at 46,533-34 
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and ER 166-68.  EPA itself admits that the altered benchmark is different from 

actual BART.  For example, EPA discusses the application of the “credit” to the 

actual BART benchmark.  78 Fed. Reg. at 62,515. 

 EPA gave NGS the benefit of the “credit” for these “early” pollution 

reductions in direct contradiction to EPA’s specific statements regarding the haze 

determination for NGS.  64 Fed. Reg. at 35,728; ER 205-06. See also, 40 C.F.R. 

Pt. 51, App. Y, § IV.D.4.d.  EPA had previously plainly informed NGS and other 

stakeholders that EPA would not credit the installation of weak pollutant controls 

(from when NGS already knew that it was subject to a full BART), to substitute 

for, delay, or ultimately weaken (by gaming the system for reductions from 

baseline emissions), full pollution control required under BART.  78 Fed. Reg. at 

8,284 (“The early installation of the LNB/SOFA systems will not affect the 

baselines for cost or visibility improvements in the BART determination, and 

therefore will not influence EPA’s determination of the proper NOx reductions 

required to be achieved from BART.”)  See also, ER 44-51.
 14

  This was true 

                                           
14

 Allowing a major source of pollutants to alter a BART analysis with less-

stringent control when it knows BART will be required, would potentially alter the 

measure of pollutant reduction and visibility gains to be achieved by actual BART 

technologies.  The five factors for assessing and determining BART include 

analyzing how much a particular technology reduces haze pollutants at a facility 

and measuring that against the cost of control.  If a facility were allowed to 

“voluntarily,” just before it anticipates BART, put on less-stringent pollution 

control and thereby make more stringent control look less effective in the BART 

process, it could game the system and thwart the intent of Congress to impose the 
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because the minimal controls are nowhere near as effective as BART:  even after 

their installation, NGS remained the third-largest source of haze pollutants in the 

entire western United States.  ER 188.  Rather, EPA had already taken existing 

controls into account is as part of the five-factor BART analysis, finding BART 

required these Low Nox Burner controls and SCR technology. 

 EPA’s own record shows that the agency inexplicably reversed course to 

allow a credit for that early, weaker pollutant control technology.  With the 

“credit” EPA’s altered benchmark allows for 27% more pollution in the 2009-2044 

period than would actual BART.  See, 78 Fed. Reg. at 62,515, Table 2.  It is only 

by comparing the Working Group alternative to this altered benchmark that EPA 

could find that total emissions under the alternative are less than BART. 

B. Proper Comparison of Actual BART to the Working Group 

Alternative Demonstrates the Working Group Alternative Results in 

Much Less Pollution Reduction than BART. 

 Only by manipulating the benchmark, but still calling it “BART,” was EPA 

able to assert the Working Group alternative is “better-than-BART.”  In its final 

decision, EPA prepared a graph of a few possible outcomes under the Working 

Group alternative that makes it appear the emissions under the Working Group 

alternative are lower than the emissions EPA labeled as “BART.”  But EPA’s 

                                                                                                                                        

best reduction technology with the most benefit to visibility as a large first step of 

the best pollutant reduction technology for the worst polluters.  See, e.g., EPA 

statements in Wyoming haze decision, 79 Fed. Reg. 5,032, 5,104-05 (Jan. 30, 

2014). 
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graph is misleading; it is not BART that EPA actually included for the comparison, 

it is EPA’s altered benchmark.  Including emissions from EPA’s actual BART 

(black line in the graph below) highlights the difference between actual BART (as 

opposed to EPA’s altered benchmark) and the Working Group alternative: 

 
Figure 1: EPA Graph of Working Group Alternative A1 with Accurate BART Added 

 
 

See Miller/Sahu ER 172-73.  In EPA’s analysis, the red line is mislabeled as 

BART.  But the red line is not BART as calculated by EPA under the mandatory 

guidelines and five-factor analysis; instead, it is EPA’s altered benchmark.  The 

black line, superimposed on EPA’s graph by the Conservation Organizations 

comments on the Working Group alternative, shows emissions under actual BART 
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as calculated by EPA.  While the emissions EPA estimates for one of the myriad 

scenarios under the Working Group alternative (green line) may remain below 

EPA’s altered benchmark (red line), they plainly do not remain below emissions 

under actual BART (the black line).
15

 

 Similarly, when total emissions and visibility outcomes for a sample of the 

outcomes possible under the Working Group alternative are compared to actual 

BART, BART outperforms the Working Group alternative every time, usually by 

wide margins.  As shown in Table 1, actual BART reflects the lowest number of 

emissions—lower than the altered benchmark or the modeled alternatives—and 

actual BART reflects the least negative effects on Class I Areas in deciviews. 

Table 1: Maximum 98
th

 Percentile Class I Areas Visibility Impacts (dv) Under Actual 

BART, a few of the many Working Group Alternative scenarios, and the altered 

benchmark NOx Cap
16

 

Scenario 

No. 
Description 

2020 2009-2044 

Visibility 

impact(dv) 

Emissions 

(tons) 

Visibility 

impact(dv) 

Emissions 

(tons) 

BART-1 EPA actual BART 12.3 5,345 635.5 379,152 

TWG-1 EPA TWG A1 19.4 13,186 657.5 436,206 

TWG-2 TWG A1 (possible) 20.4 14,053 667.9 446,912 

TWG-8 EPA TWG B1 (3 SCR at 0.055) 27.3 19,779 755.5 493,872 

TWG-9 EPA TWG B2 (3 SCR at 0.07) 27.3 19,779 753.9 491,245 

TWG-11 TWG B  (2 SCR at 0.055) 27.9 20,245 760.9 491,578 

TWG-12 TWG B (Shutdown 2 units) 27.9 20,245 706.5 493,124 

TWG-13 TWG B (Shutdown 3 units) 25.2 17,439 708.5 494,899 

TWG-14 TWG B (Shutdown 1 unit) 17.7 11,626 723.6 492,137 

CAP-1 EPA altered benchmark Cap 12.3 5,345 731.9 494,899 

                                           
15

 The gap between the black and green lines from approximately 2023 also 

highlights the temporal difference in the distribution of emissions. 
16

 Table 1 herein is a simplified, for the purposes of briefing, version of Table 10 as 

originally included with the Conservation Organizations’ comments.  The original, 

full version of Table 1 can be found at ER 181. 
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 Nothing in the Clean Air Act or the implementing regulations allow EPA to 

compare alternatives to a manipulated arbitrary benchmark instead of BART.  To 

the contrary, the Clean Air Act specifies the five factors that EPA must consider in 

conducting a BART analysis.  EPA’s BART regulation and guidelines outline a 

detailed process for how to consider these five factors to determine BART, and the 

Clean Air Act specifies that for coal-fired power plants greater than 750 

megawatts, these guidelines are mandatory.  42 U.S.C. § 7491(b)(2).  BART forms 

the mandatory benchmark for any alternative, and EPA may not choose to 

disregard it in favor of an arbitrary, modified baseline.  The Working Group 

alternative does not result in lower total emissions than actual BART, and EPA’s 

determination that it is “better than BART” is arbitrary and must be set aside. 

IV. EPA MAY NOT EXEMPT NGS FROM THE CLEAN AIR ACT BART 

REQUIREMENT UNDER THE TRIBAL AUTHORITY RULE. 

 EPA justified the less-protective and much-delayed Working Group 

alternative for NGS by citing to the Tribal Authority Rule, but neither the Tribal 

Authority Rule nor its Clean Air Act’s authorizing language allow EPA to 

disregard the requirements of the Act.  The Clean Air Act and the Tribal Authority 

Rule allow tribes and EPA flexibility in the administration of the Act, but not its 

substantive air quality requirements. 

 In section 301 of the Clean Air Act, Congress directed EPA to determine 

when it is appropriate to treat tribes in the same manner as states, and to 
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promulgate regulations establishing the elements of tribal implementation plan 

approvals and procedures to guide EPA’s treatment of tribes.  42 U.S.C. § 7601(d).   

In any case where EPA determines that the tribe is not able to carry out the 

requirements of the Act, EPA may also develop regulations to provide the means 

by which the EPA will administer the Act to ensure air quality in tribal areas is 

protected and compliant with the Clean Air Act—to “fill the gap” for Clean Air 

Act compliance and protection.  Id. §7601(d)(4). 

 EPA’s Tribal Authority Rule follows Congress’ direction and focuses 

entirely on jurisdiction and process for a tribe desiring to develop its own 

implementation plans to comply with the Clean Air Act.  Section 49.1 makes plain 

that the purpose of EPA’s Tribal Authority Rule is to provide a mechanism 

whereby tribes will have the same rights and responsibilities as states in meeting 

the minimum requirements of the Clean Air Act, including the ability to be more 

protective or apply more stringent requirements than the Act.  40 C.F.R. § 49.1.  

See also id. § 49.7 (a request for approval of a tribal program “must meet any 

applicable Clean Air Act statutory and regulatory requirements”). 

 The Tribal Authority Rule explicitly lists the provisions of the Clean Air Act 

that EPA may choose not to apply on tribal lands.  This list includes deadlines, 

sanctions, and other procedural requirements, but does not alter any substantive 

Clean Air Act requirements.  40 C.F.R. § 49.4.  Specific to the Act’s visibility 
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provisions, the list does include “[s]pecific visibility implementation plan 

submittal deadlines established under section 169A of the Act.”  40 C.F.R. § 

49.4(e) (emphasis added).  Under this limited provision, EPA has the authority to 

allow tribes to submit regional haze plans later than the deadlines for such plans 

that EPA originally imposed on states—but delaying the submission of a plan is 

not the same as excusing a source of pollution from meeting the substantive 

pollution reduction requirements for BART. 

 In fact, in accordance with Congress’ direction, EPA’s Tribal Authority Rule 

makes clear that EPA will step in and fill the air quality gap where a tribe is unable 

or unwilling to do so, to ensure that the substantive provisions of the Clean Air Act 

are implemented and enforced.  See 63 Fed. Reg. 7,254, 7,262 (Feb. 12, 1998) 

(“Congress intended to give to the Agency broad authority to protect tribal air 

resources” and “EPA intended to use its authority under the CAA ‘to protect air 

quality throughout Indian country’ by directly implementing the Act’s 

requirements in instances where tribes choose not to develop a program, fail to 

adopt an adequate program or fail to adequately implements an air program.”)  See 

also 40 C.F.R. § 49.11 (EPA “shall promulgate . . . . such federal implementation 

plan provisions as are necessary and appropriate to protect air quality. . .”).  EPA 

recognized that regardless of the provisions of the Tribal Authority Rule, “EPA is 

not relieved of its general obligation under the CAA to ensure the protection of air 
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quality throughout the nation, including throughout Indian country.”  63 Fed. Reg. 

at 7,265.  EPA has recognized that compliance with the substantive requirements 

of the Clean Air Act remains primary, yet here EPA relies on the Tribal Authority 

Rule to issue rules that do not meet the Act’s minimum air quality standards.
17

 

Nowhere does the rule allow exemptions or relaxed standards for actually meeting 

the substantive requirements of the Clean Air Act.  While EPA is entitled to some 

deference in its interpretation of a rule it has promulgated, that deference does not 

extend to an EPA interpretation that is contrary to the purpose of the Act and the 

plain language of the rule.  See, e.g., Christopher v. SmithKline Beecham Corp., 

132 S. Ct. at 2166 (“Deference is undoubtedly inappropriate, for example, when 

the agency's interpretation is ‘plainly erroneous or inconsistent with the 

regulation.’”) (quoting Auer, 519 U.S. at 461). 

 In its final NGS Plan, EPA relies on Arizona Public Service Company v. 

EPA, 562 F.3d 1116 (10th Cir. 2009), to support its expansive interpretation of the 

Tribal Authority Rule, but that reliance is misplaced.  In that case, the Tenth 

Circuit held that EPA need not adhere to the full procedural requirements 

applicable to state implementation plans when adopting a federal implementation 

                                           
17

 EPA’s use of the Tribal Authority Rule to justify worse air quality for tribes than 

would otherwise be required is particularly problematic in light of EPA’s 

Environmental Justice obligations under Executive Order No. 12,898, 59 Fed. Reg. 

7,629 (Feb. 11, 1994).  
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plan for a plant on tribal lands.  Id. at 1126.  The federal rule simply codified an 

existing state rule that the plant had complied with for years, and the federal rule 

did ensure that the Act’s substantive air quality requirements were met.  Id.  (“The 

federal plan at issue codifies in part the [state] plan—previously studied, analyzed, 

approved, and in place—and relies on current data demonstrating that the air 

quality in the area of the Plant is better than the national air standards.”).  The 

Court did not fault EPA for the procedure it followed in codifying the existing 

plan, but nothing in the Tenth Circuit’s opinion suggests that EPA may rely on the 

Tribal Authority Rule to authorize worse air quality than the Clean Air Act 

requires.  To the contrary, the court emphasized that the “key criterion in 

determining the adequacy of any plan” is whether it meets the air quality 

requirements of the Act.  Id.  Here, it is not procedural requirements that EPA 

argues are inapplicable—instead EPA seeks to bypass the core air quality 

requirements themselves. 

 Pursuant to the specifications in the Tribal Authority Rule where the tribe 

has not elected to be treated as a state, EPA has already found that BART is 

necessary and appropriate for NGS, 78 Fed. Reg. at 8,279, and that SCR plus Low 

NOx Burners is BART for NGS.  Id. at 8,287-88.  With its BART determination, 

EPA has set the standard against which any alternative must be measured and EPA 

cannot use the Tribal Authority Rule to change that.  EPA’s use of the Tribal 
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Authority Rule here to excuse compliance with substantive requirements of the Act 

is a slippery slope—with that reasoning, EPA could use the Tribal Authority Rule 

to justify any decision that strays from Clean Air Act substantive requirements 

contrary to the direction of Congress.  The Conservation Organizations ask the 

Court to reject this expansive, untethered and new use of the Tribal Authority Rule 

and find that, consistent with the Clean Air Act and this Court’s precedent, EPA 

must substantively apply the Clean Air Act to a source on tribal lands. 

V. EPA UNLAWFULLY FAILED TO CONDUCT A BART ANALYSIS OR 

INCLUDE ANY BART EMISSION LIMITS FOR PARTICULATE 

MATTER POLLUTION FROM NGS. 

 The Clean Air Act requires large fossil fuel generating units such as NGS to 

install BART pollution controls for each pollutant they emit that may cause or 

contribute to haze pollution.  42 U.S.C. § 7491(b)(2).  It is undisputed that EPA did 

not conduct a BART analysis for particulate matter pollution from NGS, despite 

the fact that NGS emits substantial volumes of particulates that contribute to 

regional haze.  78 Fed. Reg. at 8279.
18

  Instead, EPA claims that BART for control 

                                           
18

 Particulate matter is a significant contributor to “light extinction” otherwise 

termed haze by causing the scatter of light.  See, 78 Fed. Reg. at 8,277 (citing 

National Research Council, Protecting Visibility in National Parks and Wilderness 

Areas, National Academy press (1993)).  Particulate matter is also of concern as a 

serious health problem.  Particulates, especially from coal-fired power plants like 

NGS, have been identified as the cause of respiratory illness and cardiac problems.  

See, http://www.epa.gov/airquality/particlepollution/; and Thurston, ER 131-33 

(describing coal plant particulate pollution as “one of the more toxic” particles we 

breathe, penetrating deep in the lungs). 
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of particulates at NGS is not “necessary and appropriate” under the TAR because 

particulate emissions from NGS are “well-controlled.”  Id.  This determination is 

arbitrary and contrary to law for at least two reasons. 

 First, EPA’s unsupported assertion that particulate pollution at NGS is “well 

controlled” cannot substitute for the five-factor BART determination required by 

the Clean Air Act.  This five-factor BART analysis takes into account existing 

controls at a BART facility, but it does not allow EPA to look only at existing 

controls and forego any analysis of whether additional controls are warranted.  42 

U.S.C. § 7491(g)(2).  Nor may EPA rely on the Tribal Authority Rule to excuse 

NGS from installing the BART controls that the Clean Air Act requires, for all the 

reasons discussed supra. 

 Second, EPA’s conclusion that particulate emissions from NGS are “well-

controlled” is contrary to the evidence before the agency, including EPA’s own 

findings on particulate emissions at the Four Corners coal-fired power plant, 

located within the same region as NGS.  The current emission limit for the Four 

Corners plant is much lower than the existing limit for NGS.
19

  Yet, EPA has found 

that particulate pollution at Four Corners is not sufficiently controlled and that the 

pollution control technology in use at that plant does not constitute BART for 

                                           
19

 The existing limit for the Four Corners plant is 0.03 lb/MMBtu, and the existing 

limit for NGS is 0.06 lb/MMBtu limit.  Stamper, ER 227-28. 

  Case: 14-73100, 03/16/2015, ID: 9459534, DktEntry: 51-1, Page 52 of 108



44 

 

particulates.  77 Fed. Reg. 51,637 (Aug. 24, 2012).  EPA noted that modern 

pollution control technology for particulates—fabric filter baghouses—can achieve 

emission rates many times lower than the existing limit for the Four Corners plant 

(let alone the much higher limit at NGS).  Id.  EPA found that recent best available 

control technology determinations for coal-fired utility boilers reflect particulate 

limits of 0.010 lb/MMBtu with the use of fabric filter baghouses.  77 Fed. Reg. 

51,637 (Aug. 24, 2012).  The NGS particulate limit is 6 times higher than the 

emission rates that can be achieved with baghouse technology, and EPA has 

offered no reason that NGS cannot meet the same standards that the Four Corners 

plant and other plants across the country must meet.  EPA’s statement that 

particulates are “well-controlled” at NGS is utterly arbitrary and directly contrary 

to EPA’s decisions and actions at neighboring Four Corners. 

 Fabric filter baghouses should have been evaluated as BART at NGS.  There 

is no dispute that baghouses are the best system of continuous particulate control.  

They have been in use for a very long time—since the 1970s—and are cost 

effective.  See Stamper ER 228-35.  In fact, there are efficiencies for NGS to install 

baghouses to meet BART because they will likely be necessary for NGS to meet 

EPA’s Mercury and Air Toxics Rule.  Stamper, ER 236-37.  They will ultimately 
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also save NGS money in that they will result in cost savings on electricity.  

Stamper, ER 232-33. 

 EPA’s reliance on the Tribal Authority Rule to forego BART for particulates 

is contrary to law and its conclusion that particulates are well-controlled is 

arbitrary and contrary to the evidence in record.  Accordingly, on remand, EPA 

must conduct a BART analysis for particulate emissions from NGS. 

CONCLUSION 

 EPA has stepped outside the boundaries of the Clean Air Act and its own 

regulations in approving an alternative for much-delayed pollution control at NGS.  

The Working Group alternative adopted by EPA will result in unnecessary 

pollution in national parks and wilderness areas for decades longer than would 

occur with BART emission limits.  EPA’s approval of the NGS haze plan is 

contrary to law and arbitrary and capricious.  The Conservation Organizations 

respectfully request an order from the Court reversing EPA’s approval of the 

Working Group alternative for pollutant control at NGS and remanding to EPA to 

correct its errors. 
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 Respectfully submitted this 16th day of March, 2015. 
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STATEMENT OF RELATED CASES 

 

 The undersigned counsel of record for Petitioners National Parks 

Conservation Association, Sierra Club, Grand Canyon Trust and Natural Resources 

Defense Council are aware of no cases related to this petition pending before this 

Court, aside from the petitions already consolidated with this proceeding. 
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40 C.F.R. § 49.11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A-9 - 10 

 

40 C.F.R. § 51.301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A11 – A14 

 

40 C.F.R. § 51.308 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A17 – A26 

 

63 Fed. Reg. 7,254 (Feb. 12, 1998) . . . . . . . . . . . . . . . . . . . . . . . . . . .  A27 – A47 
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