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GLOSSARY
BART Best Available Retrofit Technology
EPA U.S. Environmental Protection Agency

Ib/MMBtu Pounds of pollutant per million metric British thermal units

LNB/SOFA  Low NO,burners/separated overfired air

NGS Navajo Generating Station
NOy Nitrogen Oxides
SCR Selective Catalytic Reduction
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INTRODUCTION

Emblematic of the Clean Air Act’s Regional Haze requirements is an image
of Grand Canyon National Park with skies unimpaired by pollution. Achieving
this goal requires emissions from the Navajo Generating Station coal-fired power
plant—just 29 kilometers from the park border—to be substantially reduced.
EPA’s decision to allow decades more air pollution from the Navajo Generating
Station is at odds with Congress’ mandate to restore air quality in our nation’s
most magnificent national parks and wilderness areas.

Under the Clean Air Act, 42 U.S.C. § 7491, the U.S. Environmental
Protection Agency (“EPA”) must advance plans that reduce haze-causing pollution
in national parks and wilderness areas in order to restore clean, clear air to
treasured natural, cultural and historically valuable public lands. The plans must
be designed to make reasonable progress toward eliminating human-caused haze
pollution by imposing Best Available Retrofit Technology (“BART”) pollutant
controls on the largest and oldest sources of pollution that, like Navajo Generating
Station, are impairing the air in protected places, such as Grand Canyon National
Park. EPA’s haze plan at issue here fails to meet these requirements.

Navajo Generating Station (“NGS”), located on the Navajo Nation
Reservation in northern Arizona, is the largest coal-fired power plant in the

western United States. Emissions from NGS significantly impair visibility at more
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than eleven national parks and wilderness areas throughout a multi-state region,
including national icons such as Grand Canyon and Bryce Canyon National Parks,
both prized for their natural vistas. In its 2013 proposed plan for NGS, EPA found
that NGS must substantially reduce its pollution, achievable by installing the most
effective pollution controls, BART, within five years. In 2014, however, EPA
abandoned this approach and instead adopted a plan that fails to reduce pollution or
require NGS to install any pollution control technology for many years, if ever.
The final plan violates statutory and regulatory requirements and will result in a
decade or more of continued pollution impairing the Southwest’s iconic public
lands—pollution that could be immediately reduced by industry standard
technology. The Clean Air Act does not allow EPA to exempt NGS from the
requirement to install BART. EPA’s haze plan for NGS is arbitrary and contrary
to the direction and intent of Congress in the Clean Air Act.

STATEMENT OF JURISDICTION
This Court has jurisdiction pursuant to 42 U.S.C. § 7607(b)(1), which

provides that petitions for judicial review of EPA federal implementation plans
issued under 42 U.S.C. § 7491 shall be reviewed by the circuit court in the circuit
where the affected state is located. EPA issued its final implementation plan for
NGS on August 8, 2014. 79 Fed. Reg. 46,514 (August 8, 2014). Petitioners

National Parks Conservation Association, Sierra Club, Grand Canyon Trust, and
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Natural Resources Defense Council (the “Conservation Organizations”) timely
filed a petition for review in this court on October 7, 2014. The Conservation
Organizations have standing to bring this claim.*

STATEMENT OF ISSUES

1. Whether EPA’s Federal Implementation Plan for NGS complies with
the Clean Air Act and EPA regulations requiring pollution control alternatives to
achieve greater reasonable progress than BART, when it does not require
emissions reductions of nitrogen oxide until decades after the BART requirement
would have achieved critical, steep pollution reductions?

2. Whether EPA may exempt NGS from the Clean Air Act’s BART
requirement under the Tribal Authority Rule, even though the Tribal Authority
Rule addresses itself only to procedural requirements and does not waive or
otherwise excuse compliance with the substantive requirements of the Clean Air
Act?

3. Whether EPA’s decision to bypass a BART analysis for emission
reduction requirements for particulate matter pollution from NGS was arbitrary,

where particulate matter pollution substantially impairs visibility in national parks

! The attached standing declarations from members and staff of the Conservation
Organizations demonstrate that members are injured by NGS’s pollution in
National Parks and Wilderness Areas, that the injury can be addressed by this
Court, and that the Organizations’ work is negatively affected by EPA’s failure to
finalize a haze plan compliant with the Clean Air Act requirements.

3
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and wilderness areas, and NGS lacks effective pollution control technology for
such emissions?

Pursuant Ninth Circuit Rule 28-2.7, pertinent authorities are reproduced in
an addendum to this brief.

STATEMENT OF THE CASE
l. HAZE POLLUTION FROM NAVAJO GENERATING STATION

Many of the nation’s most treasured natural places—national parks and
wilderness areas—suffer from poor air quality many days of every year. As
recognized by Congress in the Clean Air Act, emissions from coal-fired power
plants, including Navajo Generating Station, are a chief contributor to this
problem. The Four Corners region of the southwestern United States is home to
more than a dozen national parks and wilderness areas (“Class I Areas”), including
the Grand Canyon National Park.” The NGS pollutants responsible for visibility
impairment at many of these Class | Areas—sulfur dioxides, nitrogen oxides
(“NOy”), and particulate matter—also “can cause serious health effects and
mortality in humans.” 64 Fed. Reg. 35,714, 35,715 (July 1, 1999).

Navajo Generating Station is a three-unit, 2250-megawatt coal-fired power

plant, constructed from 1974 to 1976, that is the largest coal plant in the western

2 National Parks and Wilderness Areas are referred to as “Class I Area” by
Congress to describing large, iconic national parks and wilderness areas entitled to
the highest level of protection in the Clean Air Act. 42 U.S.C. § 7472.

4
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United States. 78 Fed. Reg. 8,274, 8,275 (Feb. 5, 2013). The United States
Bureau of Reclamation is the majority-owner of NGS, with the remainder owned
by Salt River Project, Los Angeles Department of Water and Power, Arizona
Public Service, and Tucson Electric Power. 79 Fed. Reg. 46,514 (Aug. 8, 2014).
EPA found that NO, pollutants from NGS impair visibility at eleven Class | Areas
in Arizona, Utah, and Colorado, including Arches National Park, Bryce Canyon
National Park, Canyonlands National Park, Capitol Reef National Park, Grand
Canyon National Park, Mazatzal Wilderness Area, Mesa Verde National Park,
Petrified Forest National Park, Pine Mountain Wilderness Area, Sycamore Canyon
Wilderness Area, and Zion National Park. See 78 Fed. Reg. at 8,278.

EPA’s modeling shows that pollution from NGS substantially causes and
contributes to haze in these Class | Areas; its impact on visibility is easily
discernible and negatively affects visitor experiences in the parks. EPA measures
visibility in “deciviews,” a unit that expresses incremental changes in perception of
haziness. 40 C.F.R. § 51.301. Most people can detect visibility changes of 1.0
deciview and in some instances, a change of 0.5 deciview may be perceived. See,
e.g., 77 Fed. Reg. 12,770, 12,772 (Mar. 2, 2012) (EPA’s Nebraska Regional Haze
Rule); 64 Fed. Reg. at 35,726-27 (EPA’s Regional Haze Rulemaking). EPA’s
modeling shows that the Grand Canyon National Park, located only 29 kilometers

from NGS, suffers 8.4 deciviews of visibility impairment due to the NO, pollutants
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from NGS. 78 Fed. Reg. at 8,287. Capitol Reef National Park and Canyonlands
National Park suffer 7.7 and 6.0 deciviews of visibility impairment, respectively,
and each of the eleven Class 1 areas within 300 kilometers of NGS suffer
significant visibility impairment due to NO, from NGS. 1d. At Canyonlands
National Park, pollutants from NGS pollute the air an average of 130 days every
year—in other words, one-third of the year, NGS’s pollution obscures the air in
Canyonlands to a degree readily-perceived by a park visitor. Id. These visibility
Impacts are some of the worst in the nation attributable to a single source. See
EPA Technical Support Document, Table 35, p. 110, AR 2; see also Technical
Support Document, Stamper, ER 188; 221-22.°

Particulate matter pollution from NGS also impairs visibility in these Class |
Areas. EPA has calculated the impact that NO, pollution from NGS has on
visibility in the surrounding Class | Areas, but because EPA unlawfully failed to
even consider BART controls for particulate pollution from NGS, see infra, EPA
has not modeled the visibility impact of particulate emissions from NGS. If the
visibility impact attributable to particulate pollution is added to the impact from

NOy pollution, it is likely that NGS’ negative impact on Visibility in these Class |

* Documents in the Administrative Record identified by EPA will be cited to as
“AR” with a reference to EPA’s index number. Documents from the
Administrative Record that are included in the Conservation Organizations’
Excerpts of Record, will be cited to as “ER” with specific page references.

6
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Areas is even higher than EPA calculated.

NGS’s visibility-impairing pollution is also harmful to the health of local
residents, including people in the Navajo Nation. The pollutants emitted by NGS,
including NO, and particulate matter, contribute to respiratory illness and heart
problems. See http://www.epa.gov/airquality/particlepollution/;
http://www.epa.gov/airquality/nitrogenoxides/; and
http://www.epa.gov/airquality/sulfurdioxide/. See also, Dr. Thurston Expert
Report, ER 130-147. The health risks posed by these pollutants are particularly
pronounced for communities that are near a major air pollution source such as
NGS. Id. The mapping tool created and used by EPA shows enforcement of
BART requirements will result in significant health benefits for the community,
while delays will simply continue the tolls on health and productivity. Thurston at
ER 149-50.

Il.  THE CLEAN AIR ACT’S VISIBILITY PROTECTION REQUIREMENTS

In 1977, Congress passed the visibility-protection, or “haze,” provisions of
the Clean Air Act, declaring as a national goal the “prevention of any future, and
the remedying of any existing, impairment of visibility in . . . Class | areas which
impairment results from manmade air pollution.” 42 U.S.C. § 7491(a)(1). To
comply with the Act’s haze requirements, a state must develop an implementation

plan to reduce, and ultimately eliminate, haze-causing pollution from sources
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within its borders that contribute to visibility impairments in Class | areas. 42
U.S.C. § 7491(b)(2). Congress directed that each implementation plan must
provide “emission limits, schedules of compliance and other measures as may be
necessary to make reasonable progress toward meeting the national goal” of
eliminating haze in national parks and wilderness areas. Id. These reductions must
be achieved through two mechanisms: (1) setting emission limits for major
stationary sources, such as coal-fired power plants, that are based on best available
retrofit technology determinations; and (2) long term strategies that achieve
“reasonable progress” towards returning air quality in Class | areas to natural
conditions. 1d.

Requiring BART emission reductions from the largest stationary sources
such as NGS, is central to the haze provisions of the Clean Air Act. See id. §
7491(g)(7) (defining “major” stationary sources that are subject to the BART
requirement). Because of their age and size, these large sources make an outsized
contribution to the regional haze problem. The need to remedy haze-forming
pollution from these sources was “a major concern motivating the adoption of the
[Clean Air Act’s] visibility provisions.” 1999 Regional Haze Rule, 64 Fed. Reg. at
35,737 (quoting H.R. Rep. No. 564, 95th Cong., 1st Sess. at 155 (1977)). Thus,
adequate emission controls on sources subject to BART are an essential statutorily-

mandated first step toward meeting the Clean Air Act’s visibility restoration
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objective. BART must be installed and operating ““as expeditiously as practicable,”
but in no event later than five years from the approval of the plan. 42 U.S.C. 88
7491(b)(2)(A), 7491(9)(4); 40 C.F.R. § 51.302(c)(4)(iv) (emphasis added).

Further, elements of a plan, including BART, must be legally enforceable against a
polluting source. 42 U.S.C. § 7410(a)(2)(A). In particular, EPA’s regulations
regarding BART determinations provide that plans “must establish enforceable
emission limits that reflect BART and require compliance within a given period of
time,” including within five years for BART, and plans “must ensure compliance”
with BART levels of control no later than five years after EPA approves a plan.
See 40 C.F.R. Pt. 51, Appendix Y, Parts V and 1.E.3.

EPA regulations implementing the visibility provisions of the Clean Air Act
are at 40 C.F.R. 88 51.300-51.308. These regulations define the BART emission
limit required for large sources as:

an emission limitation based on the degree of reduction achievable

through the application of the best system of continuous emission

reduction for each pollutant which is emitted by an existing stationary

facility. The emission limitation must be established, on a case-by-

case basis, taking into consideration the technology available, the

costs of compliance, the energy and nonair quality (sic) environmental

impacts of compliance, any pollution control equipment in use or in

existence at the source, the remaining useful life of the source, and the

degree of improvement in visibility which may reasonably be
anticipated to result from the use of such technology.

40 C.F.R. § 51.301, see also 42 U.S.C. § 7491(9)(2) (similarly defining BART).

EPA has published detailed guidelines on how these five factors (the “five factor

9
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analysis’) must be applied in determining BART for fossil fuel-fired electric
generating units larger than 750 megawatts, such as NGS. See id. § 7491(b)(2);
and 40 C.F.R. Pt. 51, Appendix Y.

The Clean Air Act sets BART as the critical first step for reasonable
progress on returning Class I Areas to natural conditions. EPA’s regulations
provide that EPA may approve an alternative to BART, but only under limited
circumstances. 40 C.F.R. § 51.308(e). EPA may approve or issue an alternative
only if the alternative “will achieve greater reasonable progress toward natural
visibility conditions” than BART emission limits. ld. To determine that an
alternative to BART meets this high bar, EPA must calculate the emissions
reductions that would result from implementing BART; calculate the emissions
reductions that would result from the alternative; and determine, based on the
“clear weight of evidence” that the alternative will make greater reasonable
progress on improving visibility in the affected Class | Areas. 1d. 8 51.308(e)(2).
EPA may presume an alternative will make greater reasonable progress than
BART only if the distribution of emissions under each are substantially similar and
the alternative leads to great emissions reductions than BART. § 51.308(e)(3). If
the distribution of emissions is not substantially similar, then EPA must conduct air
dispersion modeling to compare the actual visibility impacts of BART and the

alternative in all affected Class | areas. Id.

10
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1. THE TRIBAL AUTHORITY RULE

The Clean Air Act visibility requirements, like many of the Act’s mandates,
are imposed upon states and EPA. See 42 U.S.C. 8§ 7491(b)(2) and 7410
(directing states to develop implementation plans and obligating EPA to act when a
state fails to comply with the statutory and regulatory requirements). See also,
North Dakota v. U.S. Envt’l Protection Agency, 730 F.3d 750, 761 (8th Cir. 2013).
When it amended the Clean Air Act in 1990, Congress added a new provision
granting EPA authority to treat Indian tribes in the same manner as states, id. §
7601(d). In 1998 EPA issued the Tribal Authority Rule pursuant to this authority,
40 C.F.R. Pt. 49.

Through the Tribal Authority Rule, EPA created a mechanism for tribes to
develop tribal implementation plans (similar to state implementation plans) to
administer the requirements of the Clean Air Act on tribal lands. See 40 C.F.R. 88
49.3; 49.6. EPA’s Tribal Authority Rule also provides that EPA has the authority
and obligation to develop a Federal Implementation Plan when a tribe has not
submitted a plan or has submitted a plan that EPA determines is inadequate. See
id. § 49.11. Whether issued by a tribe or by EPA, an implementation plan for areas
controlled by tribes and where tribal citizens reside must ensure that the
substantive air quality requirements of the Clean Air Act are fully met. See id. 8

49.1 (tribes “have the same rights and responsibilities” in implementing the Act,

11
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and tribal plans must “meet[] the applicable minimum requirements of the Act”).
The Navajo Nation chose not to promulgate a Tribal Implementation Plan
for NGS, and instead deferred to EPA to promulgate a federal plan pursuant to the
Tribal Authority Rule. 78 Fed. Reg. at 8,279 (EPA issued the NGS plan after
determining it was “necessary and appropriate” under the Tribal Authority Rule).

V. EPA’S FEDERAL IMPLEMENTATION PLAN FOR NGS

A. EPA’s Initial Proposal

On February 5, 2013, EPA published its proposed BART determination for
NO, emissions from NGS. 78 Fed. Reg. 8,274. As a threshold matter, EPA found
that NGS was subject to BART under the statutory criteria and that BART was
“necessary and appropriate” to control NGS NOy emissions. Id. at 8,279. As EPA
noted, the Clean Air Act and implementing rules specify that fossil-fuel fired
electric generating plants of 750 megawatts or larger must install BART emission
limits where they have a visibility impact of 0.5 deciviews or more on any one
Class | Area. See id. at 8,277. It is undisputed that NGS is subject to the Act’s
BART requirements. Id. at 8,277, 8,287.

To establish BART for NGS, EPA conducted the five-factor analysis
required by the Clean Air Act and EPA regulation, concluding that a combination
of combustion controls and post-combustion add-on controls would achieve the

largest reductions, therefore constituting BART. Specifically, EPA found selective

12
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catalytic reduction technology (“SCR”) in combination with low NO,
burners/separated overfired air (“Low NOy Burners”) to be BART for NGS. Id. at
8,287-88.*

As part of its assessment, EPA modeled the visibility improvements that
would result from this combination of controls and found that they would lead to
dramatic improvements in air quality in the national parks and other Class | Areas.
78 Fed. Reg. at 8,287. For example, at Grand Canyon National Park, which draws
over 4 million visitors per year, this combination of controls would improve
visibility by 5.4 deciviews, a 64% improvement over NGS’s baseline adverse
impacts to the park. 1d. at 8,287 Thl. 9. Visibility at each of the other eleven Class
| Areas would improve by 70% to 80% over NGS’s baseline impact. 1d. EPA’s
BART proposal required NGS to meet NO, emission limits within five years of the
final rule’s issuance, as mandated by the Clean Air Act and implementing
regulations. Id. at 8,288; see also 42 U.S.C. §§ 7491(b)(2)(A); 7491(g)(4).’

For particulate pollution from NGS, EPA bypassed the BART analysis

requirements. EPA simply asserted that particulate matter emissions at NGS are

* In EPA’s analysis, this combination is referred to as “SCR + LNB/SOFA.” See,
e.g., 78 Fed. Reg. at 8,287.

> In February 2013, EPA also proposed alternatives that would delay implementing
BART technology and emission limits by three to five years. 78 Fed. Reg. at
8,288-90. These alternatives were not included in the 2014 final plan and are not
the subject of this appeal or any of the related appeals.
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“well-controlled,” and thus, BART emission controls were not necessary. 78 Fed.
Reg. at 8,279. EPA did not base its “well-controlled” finding on a BART analysis
for particulates or look at the visibility improvements that would result from
BART in comparison to existing emission limits for particulates. Id.

B. EPA’s Revised Proposal

On October 22, 2013, EPA amended its initial February 2013 proposal. 78
Fed. Reg. 62,509 (Oct. 22, 2013). In the amended proposal, EPA evaluated an
alternative developed by a group of industry-led stakeholders known as the
Technical Working Group (“Working Group).® Accepting most of the Working
Group’s proposal, EPA proposed what it described as a “better than BART”
alternative. Id.

While EPA’s February 2013 proposal required the installation of BART
within five years, the industry-led Working Group alternative allows NGS
emission reductions to be delayed for decades. The Working Group alternative is
based on the concept of a “lifetime” cap on total NO, emissions from NGS. 78
Fed. Reg. at 62,513-15. This “lifetime” cap is calculated by aggregating projected

annual emissions during a 35-year period from 2009 to 2044. 1d. at 62,515. NGS

® The Working Group consisted of owners of the NGS and a handful of invited
tribal and environmental representatives selected by the NGS owners and/or the
Bureau of Reclamation. 78 Fed. Reg. at 62,512.
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is supposed to keep emissions within this cap by the end of the 35-year period. 1d.”

The Working Group proposal does not require any specific actions to reduce
pollution from NGS. NGS may pursue any number of options for keeping its
emissions under the “lifetime” cap, including retirement of one or more units at
some future date, installation of unspecified pollution control technology at one or
more units at some future date, or simply operating some or all of the units at
reduced capacity over different periods of time. 78 Fed. Reg. at 62,513-15.
Neither EPA nor the Working Group conducted any modeling to assess the impact
the proposed alternative would have on visibility in Class | areas.

C. EPA’s Final Rule

EPA finalized the NGS haze plan by finding that the Working Group
alternative would be “better than BART” and adopted it with only minor
modifications. 79 Fed. Reg. at 46,514. Like the revised proposal, the final NGS
Plan is based on a lifetime cap on total NO, emissions from NGS. Id. Rather than

relying on specific enforceable technology requirements and emissions reductions,

" EPA selected 2044 as the outside date for the cap because it is the date the NGS
lease with the Navajo Nation ends. 79 Fed. Reg. at 46,519. However, EPA notes
that the Navajo Nation may continue operation at NGS after 2044. Id. n. 34,
EPA’s plan does not require operation to cease in 2044 and makes no provision or
requirement for emission reductions or visibility improvements beyond 2044,
should the Navajo Nation choose to continue operations beyond that date.
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EPA’s final “plan” is no more than a collection of possible outcomes and
contingencies. See id. at 46,518-19, 46,552-53.

In the final rule, EPA described two of many possible scenarios, which EPA
called “Alternative A” and “Alternative B,” that would keep aggregate NGS
emissions within the lifetime cap. Id. at 46,518-19. Working Group Alternative A
Is built around the assumption that some portion of NGS will be retired by 2020,
some pollution control technology will be installed on some of the remaining units
by 2029, and then the cap will ultimately be met in 2044. Id. Within Alternative
A, EPA analyzed three different possible outcomes involving different NGS
owners selling their interests to different parties. Id. NGS’s owners’ future
decisions regarding whether, when, and to whom they might sell their ownership
interests directs which of the pathways within Alternative A might apply. Id.
However, nothing in Alternative A requires NGS owners to comply with one of the
three sale or retirement scenarios discussed by EPA.

Working Group Alternative B is even more opaque and open-ended than A.
Alternative B only requires that the three units meet a 2009-2029 NO, emissions
sub-cap, along with the overall lifetime 2009-2044 NO, cap. 1d. EPA proposed
two scenarios to consider under Alternative B. Id. In one scenario the units all
install SCR earlier in the emissions cap timeline, and thereafter meet a NO,

emission limit of 0.07 Ib/MMBtu; in the other, the units all install SCR later in the
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emissions cap timelines and thereafter meet a NO limit of 0.055 Ib/MMBtu.® EPA
noted that it considers these scenarios “reasonable compliance options”, 79 Fed.
Reg. at 46,538, but the sample scenarios are simply a handful of options from the
many different (almost unlimited) scenarios and outcomes NGS could employ to
stay within the cap. No single option—or even the handful of options EPA
discusses—is required. Id. at 46, 518 (“Year-by-year emissions projected in the
Annual Emissions Plans are not enforceable...”). There are countless ways the
NGS owners could choose to meet the 2029 and 2044 limits, including some
combination of temporarily or permanently reduced generation and/or pollution
controls at various future dates. See Miller/Sahu Technical Support Document, pt.
V, ER 172-78. EPA did not conduct modeling to assess the visibility impact of
any of these myriad options.

STANDARD OF REVIEW

This petition for review is governed by section 307 of the Clean Air Act, 42
U.S.C. § 7607, under which this Court may reverse an action of the EPA that is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.” 42 U.S.C. § 7607(d)(9); see also Ober v. U.S. Envtl. Prot. Agency, 84 F.3d

304, 307 (9th Cir. 1996).

® State and federal agencies express emissions limits as pounds of pollutant per
million metric British thermal units, which is abbreviated as “lb/MMBtu.”
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An agency acts contrary to the law when it fails to abide by and implement
the direction and intent of Congress or when it acts contrary to its own rules and
requirements. Chevron USA, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842-43 (1984); Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156, 2166
(2012). “[A]n agency rule [is] arbitrary and capricious if the agency has relied on
factors which Congress has not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.” Motor Vehicle
Mfrs. Ass 'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); Pac. Coast
Fed'n of Fishermen’s Ass 'ns, Inc. v. Nat’l Marine Fisheries Serv., 265 F.3d 1028,
1034 (9th Cir. 2001); see also North Carolina v. Envtl. Prot. Agency, 531 F.3d
896, 906 (D.C. Cir. 2008) (standard of review is the same under the Administrative
Procedure Act and the Clean Air Act, 42 U.S.C. § 7607).

The agency must explain how it has reached its conclusions—making a
rational connection between the facts found and the choice made. Ctr. for
Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101, 1124 (9th Cir.
2012); Nw. Envtl. Def. Ctr. v. Bonneville Power Admin., 477 F.3d 668, 687 (9th

Cir. 2007). Further, its explanation must be adequate for the Court to review and
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make a determination regarding the reasonableness and correctness of the agency’s
result. 1d.

SUMMARY OF ARGUMENT

The much-delayed emission reductions and pollutant cap approach in EPA’s
final haze plan for NGS fails to comply with plain requirements of the Clean Air
Act and EPA regulation for BART or better than BART pollution reductions at
large sources like NGS, because it results is much less pollution reduction than
does actual BART. The Working Group alternative is plainly not “better-than-
BART” when evaluated using the comparative framework for BART alternatives
dictated by the Clean Air Act and EPA regulations. EPA erred in finding that the
extended timeline for the Working Group alternative was irrelevant to that
comparison. EPA also erred in its use of an altered benchmark to create the NO,
emissions cap, thereby manipulating the comparison between BART and the
Working Group alternative. When timing of pollutant reductions and reductions
achieved under actual BART (as opposed to EPA’s altered benchmark) are
considered in the comparison, the Working Group alternative must fail under the
law and the facts in the record. EPA’s approval is contrary to law and arbitrary.

EPA’s other justification for adopting this delayed compliance alternative
also fails under the Clean Air Act and EPA regulations. EPA claimed that the

Tribal Authority Rule allowed EPA to exempt NGS from the substantive
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requirements of the Clean Air Act. 79 Fed. Reg. at 46,517-18. But the Tribal
Authority Rule speaks only to administrative and procedural issues; it does not
grant EPA the ability to ignore or weaken the substantive requirements of the
Clean Air Act.

Finally, EPA’s failure to require BART emission limits for particulate matter
pollution from NGS is arbitrary. EPA’s finding that particulate pollution at NGS is
“well-controlled” is contrary to the record and in any event cannot substitute for
the five-factor BART analysis the Act requires. See 42 U.S.C. 8 7491(b)(2)(A)
and (9)(4).

EPA’s final haze plan for NGS is unlawful, arbitrary and capricious and
must be set aside.

ARGUMENT

l. EPA’S OWN BART DETERMINATION SET THE BASELINE FOR NGS
POLLUTANT REDUCTIONS.

EPA found that a combination of combustion and post-combustion controls
at NGS is BART, based on a full analysis of the five factors that the Clean Air Act
and implementing regulations specify. See, e.g., 78 Fed. Reg. at 8,287. EPA
found that SCR with Low No, Burners achieved the best and most pollution
control, was cost effective, did not have other undesirable air impacts, and,
according to air modeling, demonstrated the most improvement in visibility across
a large number of affected Class | areas. 78 Fed. Reg. at 8,279-88. Of particular
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Importance to the stated intent and purpose of Congress when it required
reasonable progress on eliminating haze pollution and installation of BART, is the
fact that EPA modeling shows this combination of pollution control technology
results in significant improvements across all Class | Areas and as much as 5.4
deciviews of improvement in each of Grand Canyon and Capitol Reef national
Parks and 4.6 deciviews improvement in Canyonlands National Park. Id. Under
EPA’s proposed BART determination, those benefits will accrue almost
immediately upon the installation of BART in 2019—within five years of the final
rule as required by the Clean Air Act and EPA BART regulations. While EPA has
decided to finalize an alternative to BART, it has not changed its determination of
what constitutes BART under the statute for control of NO, at NGS.

The fundamental legal requirement for approval of an alternative to BART is
a demonstration that the alternative will “achieve greater reasonable progress
toward natural visibility conditions” than actual BART controls under Appendix
Y. 40 C.F.R. § 51.308(e) (emphasis added). This “greater reasonable progress”
requirement for a BART alternative is dictated by the Clean Air Act, which
establishes the amount of pollution reduction and visibility improvement that can
be gained with BART as a necessary, minimum component of haze plans. 42
U.S.C. § 7491(b)(2). Source-specific BART within five years is a floor and a

benchmark, and any alternative to BART must improve visibility more than source-
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specific BART. Only then may EPA approve a better-than-BART alternative. 40
C.F.R. §51.308(e)(2).

Integral to EPA judging whether an alternative is “better-than-BART” is the
comparison. There are two ways EPA can compare an alternative to actual BART
to demonstrate an alternative provides “greater reasonable progress.” See 40
C.F.R. §51.308(e)(3); id. § 51.308(e)(2)(1)(E). In the first case, the “distribution
of emissions” must be shown to be substantially similar under actual BART and
the alternative measure, and the alternative measure must provide “greater
emissions reductions.” Id. § 51.308(e)(3). The regulations provide only one other
path to demonstrating greater reasonable progress, which is to perform modeling to
demonstrate that visibility does not decline in any affected Class | area and that
there is an overall improvement in visibility in the affected Class | areas. 1d.°

EPA’s own analysis and determination regarding what constituted BART
and the requirement that it be installed no later than five years from plan approval
sets the baseline against which any alternative must be measured. And here, the

Working Group alternative simply does not measure up.

® EPA’s regulations also provide that an alternative to BART must ensure that all
necessary emission reductions for the alternative must occur in the first planning
period, which ends in 2018. 40 C.F.R. 8 51.308(e)(2)(iii).
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Il.  EPAERRED IN ITS DISREGARD OF THE TIMING OF POLLUTION
REDUCTION REQUIREMENTS WHEN IT COMPARED BART TO THE
WORKING GROUP ALTERNATIVE.

EPA’s comparison of the Working Group alternative to its proposed BART
for NGS is fundamentally flawed and inconsistent with the Clean Air Act and
EPA’s own BART regulations. EPA failed to assess and compare the actual
visibility impacts on impaired Class | Areas of the Working Group alternative
through modeling, claiming that the temporal distribution of emissions reductions
was not a required part of, or relevant to, the comparison. This is entirely
inconsistent with the direction and intent of the Clean Air Act visibility
requirements and EPA regulations.

Timing of BART emission reductions is plainly an important component of
Congress’ direction for addressing visibility—a fact recognized in EPA’s
regulation as well. This is evident in a number of ways. First, Congress directed
BART for the largest, oldest sources be the first step in addressing haze pollution
and it directed that BART be implemented as expeditiously as possible, but not
later than five years after a BART determination. 42 U.S.C. 88 7491(b)(2), (9)(4).
Second, Congress directed that plans make reasonable progress on haze, a concept
used elsewhere in the law that has been defined and interpreted as incremental and
inexorable movement toward a pollution elimination or reduction goal. 1d. Third,

EPA plainly recognized and incorporated these concepts into its regulations,
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repeating the five year requirement for BART and building in deadlines for
evaluating progress and updating haze plans in light of that progress at five and
ten-year intervals. 40 C.F.R. 8§ 51.308(e). Finally, even when allowing an
alternative to BART, EPA recognized that the reductions must occur within the
first reporting period—2018—in order to ensure the reasonable progress bar is
met. Id. § 51.308(e)(2)(iii).

Clearly, timing is an integral and relevant component under the law. Here,
the decades of delay in emissions reductions allowed under the Working Group
alternative result in an alternative that is not better than BART. At a minimum,
EPA must model the impacts on visibility of these two alternatives in order to
make a proper comparison under the requirements of the Clean Air Act and its
regulation.

A. The Five Year Requirement for Implementation of BART is an
Integral Component of BART Pollutant Reductions and Benefits.

The Working Group alternative adopted by EPA fails to comply with the
requirement in the Clean Air Act that pollution controls be installed within five
years of EPA’s issuance of a final rule and as such, it fails to result in the
equivalent level of pollution reductions and reasonable progress as BART.
Congress’ direction in the Clean Air Act is plain: BART must be installed and
operated as expeditiously as practicable, but in no event later than five years after

approval of a plan. 42 U.S.C. § 7491(b)(2)(A) and (g)(4). EPA’s rules repeat this
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obligation for BART. 40 C.F.R. § 51.308(e)(1)(iv) and Pt. 51 Appendix Y.V. (a
state plan “must ensure compliance with BART emission limitations no later than
five years after EPA approves [the] plan”).'°

Large plants with outdated pollution control equipment such as NGS are
major contributors to regional haze, and the need to quickly curtail emissions from
these sources was “a major concern motivating the adoption of the [Clean Air
Act’s] visibility provisions.” 1999 Regional Haze Rule, 64 Fed. Reg. at 35,737
(quoting H.R. Rep. No. 564, 95th Cong., 1st Sess. at 155 (1977)). Accordingly,
the Act requires that timely BART controls on these largest sources be the first
component of every plan to address regional haze as controlling emissions from
such sources leads to the biggest and quickest gains in visibility. 42 U.S.C. §
7491(b)(2). NGS is the largest coal fired power plant in the western United States,
and it contributes significantly to regional haze at no fewer than eleven Class 1

areas. Installing BART controls will reduce the visibility impairment attributable

19 Judicial opinions interpreting similar “as expeditiously as practicable”
compliance deadlines read this language to require compliance as soon as possible.
When the CAA requires compliance as expeditiously as practicable, but not later
than a certain date, the date listed in the statute is an “outside date” and does not
provide a “license” for a state or regulated entity “to take its time in complying
with” the Act. Am. Lung Ass’n v. Kean, 856 F. Supp. 903, 908 (D.N.J. 1994); see
also, Citizens for a Better Env‘t v. Wilson, 775 F. Supp. 1291, 1298 (N.D. Cal.
1991) (similarly noting that the “as expeditiously as practicable, but in no event
later than” standard provides an “outside limit” for compliance). Compliance
before the “outside date” is required whenever earlier compliance is possible.
Union Elec. Co. v. EPA, 427 U.S. 246, 259 (1976).
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to NGS by 73%. 78 Fed. Reg. at 8,276, Table 9. EPA is turning Congress’
scheme on its head by delaying pollution controls and visibility improvements for
years beyond the timeline established by the Act.

The timeline for implementation—as expeditiously as practicable, but in no
event later than five years—is an integral part of the BART baseline. Itis
undisputed that the Working Group alternative as adopted by EPA will not
improve visibility in Class I Areas as quickly as EPA’s initial BART
determination. The installation of BART controls in 2019 would lead to enormous
Improvements in visibility in Class 1 areas in that year and every year thereafter.
See 78 Fed. Reg. at 8,287. By contrast, and on its plain terms, the Working Group
alternative limits NGS pollution emissions only as a lifetime cap on total
emissions, setting just two dates by which NGS must reduce its pollution: an
interim 2029 date by which some emissions reductions must occur and the ultimate
2044 date by which total “lifetime” emissions must remain under the cap. 79 Fed.
Reg. at 46,518. Nowhere does the Working Group alternative require any
emission reductions or improvements in visibility in any Class | Area by 2019.

Under the Working Group alternative as adopted by EPA, improvements in
visibility will neither move forward toward a goal, nor develop over time, for many
years. Instead, emissions from NGS may continue unchanged for years, and these

emissions will continue to significantly impair visibility at more than eleven
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national parks and pristine areas for more than a decade before any improvement at
all is seen. Under the Working Group alternative, a generation of visitors to some
of the nation’s most iconic parks and wilderness areas will be unable to fully
appreciate the vistas for which these areas are renowned.'* EPA has not explained
and cannot explain how a rule that postpones emission reductions until 2044 will
make greater reasonable progress toward natural visibility than installing BART
within five years. Allowing EPA to bypass the requirement that BART be
installed expeditiously undermines the purpose and intent of the Clean Air Act
haze requirements as well as its plain language.

B. The Distribution of Emissions Under the Working Group Alternative
is Not Substantially Similar to BART.

EPA erred as a matter of law by contending that “reasonable progress” may
mean no progress for a decade or more. Further, EPA’s position that the timeline
on which visibility improvements occur is irrelevant to the question of the BART
and alternative comparison and the question of distribution of emissions, is simply
untenable.

EPA did not and could not show that the timeline—the temporal
distribution—for emission reductions is the same under BART and the Working

Group alternative. Rather, EPA took the position that the timeline on which

! Moreover, area residents will continue to suffer the significant health effects of
these pollutants for additional decades.
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visibility improvements occur is irrelevant to both the question of whether the
Working Group Alternative would make “greater reasonable progress” toward
achieving natural visibility conditions than BART, and the question of whether the
“distribution of emissions” would be the same under the Working Group
alternative and BART. 79 Fed. Reg. at 46,533. According to EPA, it is only the
geographic distribution of emissions that is relevant to this question—as long as
emissions from NGS are reduced at the same parks and wilderness areas under
both alternatives, it does not matter how many decades elapse before these
improvements actually occur. Id. But nothing in the plain language of the
regulation suggests that the timing of emissions reductions is irrelevant.** Rather,
multiple parts of the Clean Air Act and regulations read separately and together,
plainly point to the importance of timing of pollutant reductions as an integral
component of the BART baseline requirement.

The Clean Air Act’s visibility provisions demonstrate an intent by Congress
to move inexorably toward clear air in national parks and wildernesses. The

visibility provisions clearly provide that EPA must require emission limits (in

2 While EPA is accorded deference in interpreting its own regulations, EPA is
owed no or little deference if its interpretation is contrary to law or its own
regulations. See, e.g., Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156,
2166 (2012) (“Deference is undoubtedly inappropriate, for example, when the
agency's interpretation is ‘plainly erroneous or inconsistent with the regulation.”)
(quoting Auer v. Robbins, 519 U.S. 452, 461 (1997)).
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addition to and including BART), schedules of compliance, and other measures as
may be necessary to achieve “reasonable progress” toward the ultimate goal of
achieving natural visibility in Class 1 areas. 42 U.S.C. § 7491(b)(2); 40 C.F.R.
8 51.308(d)(3). As noted above, the Clean Air Act directs EPA to mandate plans
that require major sources to install “as expeditiously as practicable (and maintain
thereafter)” BART emission limits and to include “schedules of compliance™ as
necessary to ensure progress toward achieving natural visibility. See id. § 7491(Db).
“Progress” as used in the Clean Air Act and EPA regulation is a term that
plainly encompasses a temporal element. In addition to BART controls, haze plans
must include long-term (ten to fifteen year) strategies for making progress toward
eliminating haze pollution. Id. Moreover, the requirement to reduce pollution at
the largest sources early in the process is intended to then inform and guide some
of the more technically difficult and dispersed reductions that will be necessary
later in order to achieve the haze goals. This is made explicit in the requirements
that plans include a determination of the rate of progress that must be maintained,
measured in deciviews, in order to achieve haze elimination goals; that plans be
revised at regular ten-year intervals; and that five-year periodic reviews of each
plan occur between revised plans to assure that each plan is making reasonable
progress toward visibility improvement. 40 C.F.R. 8§ 51.308(d)(1)(i)(B);

51.308(g); and 51.306(c). Part of the required evaluation is an assessment of how
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much has been gained by implementation of BART. Id. at 851.306(c)(5).

Even the plain English meaning of the word “progress” is defined as
“movement forward or toward a place,” or “the process of improving or
developing something over a period of time.” See American Heritage College
Dictionary, (3d ed. 1993). In light of these provisions, EPA’s position that the
timeline for visibility improvements is irrelevant under the Clean Air Act and
EPA’s regulations regarding the “distribution of emissions” is wrong as a matter of
law and unreasonable.

Conversely, there is no support for EPA’s position that “distribution of
emissions” refers only to geographic distribution, and that temporal distribution is
irrelevant. The requirement that a “better than BART” alternative have
substantially similar distribution of emissions must be read in light of the statute’s
requirements, Congressional intent, and EPA’s own regulatory scheme for haze.
Under EPA’s own regulation for assessing whether an alternative is better than
BART, EPA can only rely on an overall assessment of emissions reductions,
without modeling visibility impacts, if EPA or a state can demonstrate that the
distribution of emissions is the same under both BART and the alternative. Given
the clear importance of timing of emissions reductions, and because EPA cannot
here demonstrate the distribution of the timing of emissions reductions is the same

under BART and the Working Group alternative, EPA’s failure to conduct
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modeling to assess and compare the actual visibility impacts under the Working
Group alternative as opposed to BART is a failure to comply with the plain
requirements of EPA’s own regulations and is arbitrary and capricious.

I1l.  THE EMISSIONS REDUCTIONS UNDER THE WORKING GROUP

ALTERNATIVE ARE SUBSTANTIALLY LESS THAN UNDER THE
ACTUAL BART PROPOSED BY EPA.

Even if EPA can ignore the timing of emissions reductions in its comparison
of BART with the Working Group alternative, EPA cannot find that the Working
Group alternative is better than BART because BART results in substantially more
emissions reductions than does the Working Group alternative. EPA’s comparison
Is flawed by its failure to compare the Working Group emissions reductions to
actual BART, instead manufacturing an altered benchmark that is less than what
BART will actually achieve.”® When the comparison is between actual BART and
the Working Group alternative, it is plain that the Working Group alternative
results in significantly less pollutant reduction than BART.

A. EPA Improperly Undervalues the Emissions that Would Occur Under
BART to Manipulate the Total Emissions Cap.

EPA’s finding that the Working Group alternative is “better than BART” is
flawed because EPA failed to compare the emissions reductions that would occur

under BART as proposed by EPA to the emissions reductions that would occur

3 EPA also fails to examine and compare all of the myriad options and scenarios
that could occur under the Working Group alternative—probably because there are
so many and there is no limit on what they might be in EPA’s final NGS haze plan.
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under the Working Group alternative. Before making this comparison, EPA is
required to calculate the emission reductions that would occur with the
implementation of BART controls, id. 51.308(e)(2)(C), and the emission
reductions that would occur with the implementation of the alternative, id.
51.308(e)(2)(D).

Actual BART is SCR with combustion controls, achieving an emission
limitation of 0.055 Ib/MMBtu, as established by EPA. Implementation of actual
BART reductions within five years will result in a particular number of total
emissions between now and 2044 (the “BART Benchmark™). But EPA did not
compare the Working Group alternative with this actual BART total.

Instead, EPA manipulated the amount of pollution that it estimated would be
the result from a BART limit to ultimately allow more pollution under the cap and
to make the Working Group alternative look better in the comparison than it
actually is (the “altered benchmark™). EPA created the altered benchmark by
adding a “credit” of additional pollution for NGS’s 2009-2011 installation of
minimal pollution controls that are much weaker than BART—that is, the “credit”
added pollution back in for the purposes of setting the cap. The “credit” artificially
added to the total 2009-2044 cap by pretending that these basic controls were not
installed, and then effectively creating an extra “rollover” amount of pollutants that

can be cashed in some time by the 2044 cap deadline. 79 Fed. Reg. at 46,533-34
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and ER 166-68. EPA itself admits that the altered benchmark is different from
actual BART. For example, EPA discusses the application of the “credit” to the
actual BART benchmark. 78 Fed. Reg. at 62,515.

EPA gave NGS the benefit of the “credit” for these “early” pollution
reductions in direct contradiction to EPA’s specific statements regarding the haze
determination for NGS. 64 Fed. Reg. at 35,728; ER 205-06. See also, 40 C.F.R.
Pt. 51, App. Y, § IV.D.4.d. EPA had previously plainly informed NGS and other
stakeholders that EPA would not credit the installation of weak pollutant controls
(from when NGS already knew that it was subject to a full BART), to substitute
for, delay, or ultimately weaken (by gaming the system for reductions from
baseline emissions), full pollution control required under BART. 78 Fed. Reg. at
8,284 (“The early installation of the LNB/SOFA systems will not affect the
baselines for cost or visibility improvements in the BART determination, and
therefore will not influence EPA’s determination of the proper NO, reductions

required to be achieved from BART.”) See also, ER 44-51. % This was true

 Allowing a major source of pollutants to alter a BART analysis with less-
stringent control when it knows BART will be required, would potentially alter the
measure of pollutant reduction and visibility gains to be achieved by actual BART
technologies. The five factors for assessing and determining BART include
analyzing how much a particular technology reduces haze pollutants at a facility
and measuring that against the cost of control. If a facility were allowed to
“voluntarily,” just before it anticipates BART, put on less-stringent pollution
control and thereby make more stringent control look less effective in the BART
process, it could game the system and thwart the intent of Congress to impose the
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because the minimal controls are nowhere near as effective as BART: even after
their installation, NGS remained the third-largest source of haze pollutants in the
entire western United States. ER 188. Rather, EPA had already taken existing
controls into account is as part of the five-factor BART analysis, finding BART
required these Low Noy Burner controls and SCR technology.

EPA’s own record shows that the agency inexplicably reversed course to
allow a credit for that early, weaker pollutant control technology. With the
“credit” EPA’s altered benchmark allows for 27% more pollution in the 2009-2044
period than would actual BART. See, 78 Fed. Reg. at 62,515, Table 2. Itisonly
by comparing the Working Group alternative to this altered benchmark that EPA
could find that total emissions under the alternative are less than BART.

B.  Proper Comparison of Actual BART to the Working Group

Alternative Demonstrates the Working Group Alternative Results in
Much Less Pollution Reduction than BART.

Only by manipulating the benchmark, but still calling it “BART,” was EPA
able to assert the Working Group alternative is “better-than-BART.” In its final
decision, EPA prepared a graph of a few possible outcomes under the Working
Group alternative that makes it appear the emissions under the Working Group

alternative are lower than the emissions EPA labeled as “BART.” But EPA’s

best reduction technology with the most benefit to visibility as a large first step of
the best pollutant reduction technology for the worst polluters. See, e.g., EPA
statements in Wyoming haze decision, 79 Fed. Reg. 5,032, 5,104-05 (Jan. 30,
2014).
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graph is misleading; it is not BART that EPA actually included for the comparison,
it is EPA’s altered benchmark. Including emissions from EPA’s actual BART
(black line in the graph below) highlights the difference between actual BART (as

opposed to EPA’s altered benchmark) and the Working Group alternative:

Figure 1: EPA Graph of Working Group Alternative Al with Accurate BART Added

Comparison of NOx Cap with TWG Alternative Al (1 unit closes in 2020,
no capacity increase, 2 units meet 0.07 lb/MMBtu in 2031)

600,000

NOx Cap over 2009- 2044
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See Miller/Sahu ER 172-73. In EPA’s analysis, the red line is mislabeled as
BART. But the red line is not BART as calculated by EPA under the mandatory
guidelines and five-factor analysis; instead, it is EPA’s altered benchmark. The
black line, superimposed on EPA’s graph by the Conservation Organizations

comments on the Working Group alternative, shows emissions under actual BART
35
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as calculated by EPA. While the emissions EPA estimates for one of the myriad
scenarios under the Working Group alternative (green line) may remain below
EPA’s altered benchmark (red line), they plainly do not remain below emissions
under actual BART (the black line).”

Similarly, when total emissions and visibility outcomes for a sample of the
outcomes possible under the Working Group alternative are compared to actual
BART, BART outperforms the Working Group alternative every time, usually by
wide margins. As shown in Table 1, actual BART reflects the lowest number of
emissions—Ilower than the altered benchmark or the modeled alternatives—and

actual BART reflects the least negative effects on Class | Areas in deciviews.

Table 1: Maximum 98™ Percentile Class | Areas Visibility Impacts (dv) Under Actual
BART, a few of the many Working Group Alternative scenarios, and the altered
benchmark NO, Cap™®

. 2020 2009-2044
SC?\T;”O Description Visibility | Emissions | Visibility | Emissions
impact(dv) (tons) impact(dv) (tons)
BART-1 EPA actual BART 12.3 5,345 635.5 379,152
TWG-1 EPATWG Al 194 13,186 657.5 436,206
TWG-2 TWG Al (possible) 20.4 14,053 667.9 446,912
TWG-8 EPA TWG B1 (3 SCR at 0.055) 27.3 19,779 755.5 493,872
TWG-9 EPA TWG B2 (3 SCR at 0.07) 27.3 19,779 753.9 491,245
TWG-11 TWG B (2 SCR at 0.055) 27.9 20,245 760.9 491,578
TWG-12 TWG B (Shutdown 2 units) 27.9 20,245 706.5 493,124
TWG-13 TWG B (Shutdown 3 units) 25.2 17,439 708.5 494,899
TWG-14 TWG B (Shutdown 1 unit) 17.7 11,626 723.6 492,137
CAP-1 EPA altered benchmark Cap 12.3 5,345 731.9 494,899

> The gap between the black and green lines from approximately 2023 also
highlights the temporal difference in the distribution of emissions.

'® Table 1 herein is a simplified, for the purposes of briefing, version of Table 10 as
originally included with the Conservation Organizations’ comments. The original,
full version of Table 1 can be found at ER 181.
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Nothing in the Clean Air Act or the implementing regulations allow EPA to
compare alternatives to a manipulated arbitrary benchmark instead of BART. To
the contrary, the Clean Air Act specifies the five factors that EPA must consider in
conducting a BART analysis. EPA’s BART regulation and guidelines outline a
detailed process for how to consider these five factors to determine BART, and the
Clean Air Act specifies that for coal-fired power plants greater than 750
megawatts, these guidelines are mandatory. 42 U.S.C. § 7491(b)(2). BART forms
the mandatory benchmark for any alternative, and EPA may not choose to
disregard it in favor of an arbitrary, modified baseline. The Working Group
alternative does not result in lower total emissions than actual BART, and EPA’s
determination that it is “better than BART” is arbitrary and must be set aside.

IV. EPA MAY NOT EXEMPT NGS FROM THE CLEAN AIR ACT BART
REQUIREMENT UNDER THE TRIBAL AUTHORITY RULE.

EPA justified the less-protective and much-delayed Working Group
alternative for NGS by citing to the Tribal Authority Rule, but neither the Tribal
Authority Rule nor its Clean Air Act’s authorizing language allow EPA to
disregard the requirements of the Act. The Clean Air Act and the Tribal Authority
Rule allow tribes and EPA flexibility in the administration of the Act, but not its
substantive air quality requirements.

In section 301 of the Clean Air Act, Congress directed EPA to determine

when it is appropriate to treat tribes in the same manner as states, and to
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promulgate regulations establishing the elements of tribal implementation plan
approvals and procedures to guide EPA’s treatment of tribes. 42 U.S.C. § 7601(d).
In any case where EPA determines that the tribe is not able to carry out the
requirements of the Act, EPA may also develop regulations to provide the means
by which the EPA will administer the Act to ensure air quality in tribal areas is
protected and compliant with the Clean Air Act—to “fill the gap” for Clean Air
Act compliance and protection. Id. 8§7601(d)(4).

EPA’s Tribal Authority Rule follows Congress’ direction and focuses
entirely on jurisdiction and process for a tribe desiring to develop its own
implementation plans to comply with the Clean Air Act. Section 49.1 makes plain
that the purpose of EPA’s Tribal Authority Rule is to provide a mechanism
whereby tribes will have the same rights and responsibilities as states in meeting
the minimum requirements of the Clean Air Act, including the ability to be more
protective or apply more stringent requirements than the Act. 40 C.F.R. § 49.1.
See also id. § 49.7 (a request for approval of a tribal program “must meet any
applicable Clean Air Act statutory and regulatory requirements”).

The Tribal Authority Rule explicitly lists the provisions of the Clean Air Act
that EPA may choose not to apply on tribal lands. This list includes deadlines,
sanctions, and other procedural requirements, but does not alter any substantive

Clean Air Act requirements. 40 C.F.R. § 49.4. Specific to the Act’s visibility
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provisions, the list does include “[s]pecific visibility implementation plan
submittal deadlines established under section 169A of the Act.” 40 C.F.R. §
49.4(e) (emphasis added). Under this limited provision, EPA has the authority to
allow tribes to submit regional haze plans later than the deadlines for such plans
that EPA originally imposed on states—but delaying the submission of a plan is
not the same as excusing a source of pollution from meeting the substantive
pollution reduction requirements for BART.

In fact, in accordance with Congress’ direction, EPA’s Tribal Authority Rule
makes clear that EPA will step in and fill the air quality gap where a tribe is unable
or unwilling to do so, to ensure that the substantive provisions of the Clean Air Act
are implemented and enforced. See 63 Fed. Reg. 7,254, 7,262 (Feb. 12, 1998)
(“Congress intended to give to the Agency broad authority to protect tribal air
resources’” and “EPA intended to use its authority under the CAA ‘to protect air
quality throughout Indian country’ by directly implementing the Act’s
requirements in instances where tribes choose not to develop a program, fail to
adopt an adequate program or fail to adequately implements an air program.”) See
also 40 C.F.R. § 49.11 (EPA “shall promulgate . . . . such federal implementation
plan provisions as are necessary and appropriate to protect air quality. . .”). EPA
recognized that regardless of the provisions of the Tribal Authority Rule, “EPA is

not relieved of its general obligation under the CAA to ensure the protection of air
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quality throughout the nation, including throughout Indian country.” 63 Fed. Reg.
at 7,265. EPA has recognized that compliance with the substantive requirements
of the Clean Air Act remains primary, yet here EPA relies on the Tribal Authority
Rule to issue rules that do not meet the Act’s minimum air quality standards."’
Nowhere does the rule allow exemptions or relaxed standards for actually meeting
the substantive requirements of the Clean Air Act. While EPA is entitled to some
deference in its interpretation of a rule it has promulgated, that deference does not
extend to an EPA interpretation that is contrary to the purpose of the Act and the
plain language of the rule. See, e.g., Christopher v. SmithKline Beecham Corp.,
132 S. Ct. at 2166 (“Deference is undoubtedly inappropriate, for example, when
the agency's interpretation is ‘plainly erroneous or inconsistent with the
regulation.’”’) (quoting Auer, 519 U.S. at 461).

In its final NGS Plan, EPA relies on Arizona Public Service Company v.
EPA, 562 F.3d 1116 (10th Cir. 2009), to support its expansive interpretation of the
Tribal Authority Rule, but that reliance is misplaced. In that case, the Tenth
Circuit held that EPA need not adhere to the full procedural requirements

applicable to state implementation plans when adopting a federal implementation

" EPA’s use of the Tribal Authority Rule to justify worse air quality for tribes than
would otherwise be required is particularly problematic in light of EPA’s
Environmental Justice obligations under Executive Order No. 12,898, 59 Fed. Reg.
7,629 (Feb. 11, 1994).
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plan for a plant on tribal lands. Id. at 1126. The federal rule simply codified an
existing state rule that the plant had complied with for years, and the federal rule
did ensure that the Act’s substantive air quality requirements were met. 1d. (“The
federal plan at issue codifies in part the [state] plan—previously studied, analyzed,
approved, and in place—and relies on current data demonstrating that the air
quality in the area of the Plant is better than the national air standards.”). The
Court did not fault EPA for the procedure it followed in codifying the existing
plan, but nothing in the Tenth Circuit’s opinion suggests that EPA may rely on the
Tribal Authority Rule to authorize worse air quality than the Clean Air Act
requires. To the contrary, the court emphasized that the “key criterion in
determining the adequacy of any plan” is whether it meets the air quality
requirements of the Act. Id. Here, it is not procedural requirements that EPA
argues are inapplicable—instead EPA seeks to bypass the core air quality
requirements themselves.

Pursuant to the specifications in the Tribal Authority Rule where the tribe
has not elected to be treated as a state, EPA has already found that BART is
necessary and appropriate for NGS, 78 Fed. Reg. at 8,279, and that SCR plus Low
NO, Burners is BART for NGS. Id. at 8,287-88. With its BART determination,
EPA has set the standard against which any alternative must be measured and EPA

cannot use the Tribal Authority Rule to change that. EPA’s use of the Tribal
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Authority Rule here to excuse compliance with substantive requirements of the Act
Is a slippery slope—with that reasoning, EPA could use the Tribal Authority Rule
to justify any decision that strays from Clean Air Act substantive requirements
contrary to the direction of Congress. The Conservation Organizations ask the
Court to reject this expansive, untethered and new use of the Tribal Authority Rule
and find that, consistent with the Clean Air Act and this Court’s precedent, EPA
must substantively apply the Clean Air Act to a source on tribal lands.

V. EPA UNLAWFULLY FAILED TO CONDUCT A BART ANALYSIS OR

INCLUDE ANY BART EMISSION LIMITS FOR PARTICULATE
MATTER POLLUTION FROM NGS.

The Clean Air Act requires large fossil fuel generating units such as NGS to
install BART pollution controls for each pollutant they emit that may cause or
contribute to haze pollution. 42 U.S.C. § 7491(b)(2). It is undisputed that EPA did
not conduct a BART analysis for particulate matter pollution from NGS, despite
the fact that NGS emits substantial volumes of particulates that contribute to

regional haze. 78 Fed. Reg. at 8279." Instead, EPA claims that BART for control

' Particulate matter is a significant contributor to “light extinction” otherwise
termed haze by causing the scatter of light. See, 78 Fed. Reg. at 8,277 (citing
National Research Council, Protecting Visibility in National Parks and Wilderness
Areas, National Academy press (1993)). Particulate matter is also of concern as a
serious health problem. Particulates, especially from coal-fired power plants like
NGS, have been identified as the cause of respiratory illness and cardiac problems.
See, http://www.epa.gov/airquality/particlepollution/; and Thurston, ER 131-33
(describing coal plant particulate pollution as “one of the more toxic” particles we
breathe, penetrating deep in the lungs).
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of particulates at NGS is not “necessary and appropriate” under the TAR because
particulate emissions from NGS are “well-controlled.” Id. This determination is
arbitrary and contrary to law for at least two reasons.

First, EPA’s unsupported assertion that particulate pollution at NGS is “well
controlled” cannot substitute for the five-factor BART determination required by
the Clean Air Act. This five-factor BART analysis takes into account existing
controls at a BART facility, but it does not allow EPA to look only at existing
controls and forego any analysis of whether additional controls are warranted. 42
U.S.C. § 7491(g)(2). Nor may EPA rely on the Tribal Authority Rule to excuse
NGS from installing the BART controls that the Clean Air Act requires, for all the
reasons discussed supra.

Second, EPA’s conclusion that particulate emissions from NGS are “well-
controlled” is contrary to the evidence before the agency, including EPA’s own
findings on particulate emissions at the Four Corners coal-fired power plant,
located within the same region as NGS. The current emission limit for the Four
Corners plant is much lower than the existing limit for NGS.™ Yet, EPA has found
that particulate pollution at Four Corners is not sufficiently controlled and that the

pollution control technology in use at that plant does not constitute BART for

¥ The existing limit for the Four Corners plant is 0.03 Ib/MMBtu, and the existing
limit for NGS is 0.06 Ib/MMBtu limit. Stamper, ER 227-28.
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particulates. 77 Fed. Reg. 51,637 (Aug. 24, 2012). EPA noted that modern
pollution control technology for particulates—fabric filter baghouses—can achieve
emission rates many times lower than the existing limit for the Four Corners plant
(let alone the much higher limit at NGS). Id. EPA found that recent best available
control technology determinations for coal-fired utility boilers reflect particulate
limits of 0.010 Ib/MMBtu with the use of fabric filter baghouses. 77 Fed. Reg.
51,637 (Aug. 24, 2012). The NGS particulate limit is 6 times higher than the
emission rates that can be achieved with baghouse technology, and EPA has
offered no reason that NGS cannot meet the same standards that the Four Corners
plant and other plants across the country must meet. EPA’s statement that
particulates are “well-controlled” at NGS is utterly arbitrary and directly contrary
to EPA’s decisions and actions at neighboring Four Corners.

Fabric filter baghouses should have been evaluated as BART at NGS. There
IS no dispute that baghouses are the best system of continuous particulate control.
They have been in use for a very long time—since the 1970s—and are cost
effective. See Stamper ER 228-35. In fact, there are efficiencies for NGS to install
baghouses to meet BART because they will likely be necessary for NGS to meet

EPA’s Mercury and Air Toxics Rule. Stamper, ER 236-37. They will ultimately
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also save NGS money in that they will result in cost savings on electricity.
Stamper, ER 232-33.

EPA’s reliance on the Tribal Authority Rule to forego BART for particulates
Is contrary to law and its conclusion that particulates are well-controlled is
arbitrary and contrary to the evidence in record. Accordingly, on remand, EPA
must conduct a BART analysis for particulate emissions from NGS.

CONCLUSION

EPA has stepped outside the boundaries of the Clean Air Act and its own
regulations in approving an alternative for much-delayed pollution control at NGS.
The Working Group alternative adopted by EPA will result in unnecessary
pollution in national parks and wilderness areas for decades longer than would
occur with BART emission limits. EPA’s approval of the NGS haze plan is
contrary to law and arbitrary and capricious. The Conservation Organizations
respectfully request an order from the Court reversing EPA’s approval of the
Working Group alternative for pollutant control at NGS and remanding to EPA to

correct its errors.
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Page 6301

91 Stat. 1402, struck out subpart II and inserted such
subpart following section 7479 of this title.

§7491. Visibility protection for Federal class I
areas

(a) Impairment of visibility; list of areas; study
and report

(1) Congress hereby declares a8 a national goal
the prevention of any future, and the remedying
of any existing, impairment of visibility in man-
datory class I Federal areas which impairment
results from manmade air pollution.

(2) Not later than six months after August 7,
1977, the Secretary of the Interior in consulta-
tion with other Federal land managers shall re-
view all mandatory class I Federal areas and
identify those where visibility is an important
value of the area. From time to time the Sec-
retary of the Interior may revise such identi-
fications. Not later than one year after August
7, 1977, the Administrator shall, after consulta-
tion with the Secretary of the Interior, promul-
gate a list of mandatory class I Federal areas in
which he determines visibility is an important
value.

(3) Not later than eighteen months after Au-
gust 7, 1977, the Administrator shall complete a
study and report to Congress on available meth-
ods for implementing the national goal set forth
in paragraph (1). Such report shall include rec-
ommendations for—

(A) methods for identifying, characterizing,
determining, quantifying, and measuring visi-
bility impairment in Federal areas referred to
in paragraph (1), and

(B) modeling techniques (or other methods)
for determining the extent to which manmade
air pollution may reasonably be anticipated to
cause or contribute to such impairment, and

(C) methods for preventing and remedying
such manmade air pollution and resulting visi-
bility impairment.

Such report shall also identify the classes or
categories of sources and the types of air pollut-
ants which, alone or in conjunction with other
sources or pollutants, may reasonably be antici-
pated to cause or contribute significantly to im-
pairment of visibility.

(4) Not later than twenty-four months after
August 7, 1977, and after notice and public hear-
ing, the Administrator shall promulgate regula-
tions to assure (A) reasonable progress toward
meeting the national goal specified in paragraph
(1), and (B) compliance with the requirements of
this section.

(b) Regulations

Regulations under subsection (a)(4) of this sec-
tion shall—

(1) provide guidelines to the States, taking
into account the recommendations under sub-
section (a)(8) of this section on appropriate
techniques and methods for implementing this
section (as provided in subparagraphs (A)
through (C) of such subsection (a)(3)), and

(2) require each applicable implementation
plan for a State in which any area listed by
the Administrator under subsection (a)(2) of
this section is located (or for a State the emis-
sions from which may reasonably be antici-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§7491

pated to cause or contribute to any impair-
ment of visibility in any such area) to contain
such emission limits, schedules of compliance
and other measures as may be necessary to
make reasonable progress toward meeting the
national goal specified in subsection (a) of this
section, including—

(A) except as otherwise provided pursuant
to subsection (c) of this section, a require-
ment that each major stationary source
which is in existence on August 7, 1977, but
which has not been in operation for more
than fifteen years as of such date, and
which, as determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title)
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to
any impairment of visibility in any such
area, shall procure, install, and operate, as
expeditiously as practicable (and maintain
thereafter) the best available retrofit tech-
nology, as determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) for
controlling emissions from such source for
the purpose of eliminating or reducing any
such impairment, and

(B) a long-term (ten to fifteen years) strat-
egy for making reasonable progress toward
meeting the national goal specified in sub-
section (a) of this section.

In the case of a fossil-fuel fired generating
powerplant having a total generating capacity
in excess of 750 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated
by the Administrator under paragraph (1).

(c) Exemptions

(1) The Administrator may, by rule, after no-
tice and opportunity for public hearing, exempt
any major stationary source from the require-
ment of subsection (b)(2)(A) of this section, upon
his determination that such source does not or
will not, by itself or in combination with other
sources, emit any air pollutant which may rea-
sonably be anticipated to cause or contribute to
a significant impairment of visibility in any
mandatory class I Federal area.

(2) Paragraph (1) of this subsection shall not
be applicable to any fossil-fuel fired powerplant
with total design capacity of 750 megawatts or
more, unless the owner or operator of any such
plant demonstrates to the satisfaction of the
Administrator that such powerplant is located
at such distance from all areas listed by the Ad-
ministrator under subsection (a)(2) of this sec-
tion that such powerplant does not or will not,
by itself or in combination with other sources,
emit any air pollutant which may reasonably be
anticipated to cause or contribute to significant
impairment of visibility in any such area.

(8) An exemption under this subsection shall
be effective only upon concurrence by the appro-
priate Federal land manager or managers with
the Administrator’s determination under this
subsection.

(d) Consultations with appropriate Federal land
managers

Before holding the public hearing on the pro-
posed revision of an applicable implementation
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plan to meet the requirements of this section,
the State (or the Administrator, in the case of a
plan promulgated under section 7410(c) of this
title) shall consult in person with the appro-
priate Federal land manager or managers and
shall include a summary of the conclusions and
recommendations of the Federal land managers
in the notice to the public.

(e) Buffer zones

In promulgating regulations under this sec-
tion, the Administrator shall not require the use
of any automatic or uniform buffer zone or
ZOnes,

(f) Nondiscretionary duty

For purposes of section 7604(a)(2) of this title,
the meeting of the national goal specified in
subsection (a)(1) of this section by any specific
date or dates shall not be considered a ‘‘non-
discretionary duty’’ of the Administrator.

(g) Definitions

For the purpose of this section—

(1) in determining reasonable progress there
shall be taken into consideration the costs of
compliance, the time necessary for compli-
ance, and the energy and nonair quality envi-
ronmental impacts of compliance, and the re-
maining useful life of any existing source sub-
ject to such requirements;

(2) in determining best available retrofit
technology the State (or the Administrator in
determining emission limitations which re-
flect such technology) shall take into consid-
eration the costs of compliance, the energy
and nonair quality environmental impacts of
compliance, any existing pollution control
technology in use at the source, the remaining
useful life of the source, and the degree of im-
provement in visibility which may reasonably
be anticipated to result from the use of such
technology;

(8) the term ‘‘manmade air pollution’ means
air pollution which results directly or indi-
rectly from human activities;

(4) the term ‘‘as expeditiously as prac-
ticable” means as expeditiously as practicable
but in no event later than five years after the
date of approval of a plan revision under this
section (or the date of promulgation of such a
plan revision in the case of action by the Ad-
ministrator under section 7410(c) of this title
for purposes of this section);

(6) the term ‘“‘mandatory class I Federal
areas’ means Federal areas which may not be
designated as other than class I under this
part;

(6) the terms ‘‘visibility impairment’’ and
‘“‘impairment of visibility” shall include re-
duction in visual range and atmospheric dis-
coloration; and

(7) the term ‘‘major stationary source”
means the following types of stationary
sources with the potential to emit 250 tons or
more of any pollutant: fossil-fuel fired steam
electric plants of more than 250 million Brit-
ish thermal units per hour heat input, coal
cleaning plants (thermal dryers), kraft pulp
mills, Portland Cement plants, primary zinc
smelters, iron and steel mill plants, primary
aluminum ore reduction plants, primary cop-
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per smelters, municipal incinerators capable
of charging more than 250 tons of refuse per
day, hydrofluoric, sulfuric, and nitric acid
plants, petroleum refineries, lime plants, phos-
phate rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelt-
ers, fuel conversion plants, sintering plants,
secondary metal production facilities, chemi-
cal process plants, fossil-fuel boilers of more
than 250 million British thermal units per
hour heat input, petroleum storage and trans-
fer facilities with a capacity exceeding 300,000
barrels, taconite ore processing facilities,
glass fiber processing plants, charcoal produc-
tion facilities.

(July 14, 1955, ch. 360, title I, §169A, as added
Pub. L. 95-95, title I, §128, Aug. 7, 1977, 91 Stat.
742.)

EFFECTIVE DATE

Subpart effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-95, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

§ 7492. Visibility
(a) Studies

(1) The Administrator, in conjunction with the
National Park Service and other appropriate
Federal agencies, shall conduct research to iden-
tify and evaluate sources and source regions of
both visibility impairment and regions that pro-
vide predominantly clean air in class I areas. A
total of $8,000,000 per year for 5 years is author-
ized to be appropriated for the Environmental
Protection Agency and the other Federal agen-
cies to conduct this research. The research shall
include—

(A) expansion of current visibility related
monitoring in class I areas;

(B) assessment of current sources of visi-
bility impairing pollution and clean air cor-
ridors;

(C) adaptation of regional air quality models
for the assessment of visibility;

(D) studles of atmospheric chemistry and
physics of visibility.

(2) Based on the findings available from the re-
search required in subsection (a)(1) of this sec-
tion as well as other available scientific and
technical data, studies, and other available in-
formation pertaining to visibility source-recep-
tor relationships, the Administrator shall con-
duct an assessment and evaluation that identi-
fies, to the extent possible, sources and source
regions of visibility impairment including natu-
ral sources as well as source regions of clear air
for class I areas. The Administrator shall
produce interim findings from this study within
3 years after November 15, 1990.

(b) Impacts of other provisions

Within 24 months after November 15, 1990, the
Administrator shall conduct an assessment of
the progress and improvements in visibility in
class I areas that are likely to result from the
implementation of the provisions of the Clean
Air Act Amendments of 1990 other than the pro-
visions of this section. Every 5 years thereafter
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California pilot test program or to specify as ap-
plicable the models, lines, or types of, or mar-
keting or price practices, policies, or strategies
for, vehicles subject to this part. Nothing in this
part shall be construed to give the Adminis-
trator authority to mandate marketing or pric-
ing practices, policies, or strategies for fuels.

(¢) Tank and fuel system safety

The Secretary of Transportation shall, in ac-
cordance with chapter 301 of title 49, promulgate
applicable regulations regarding the safety and
use of fuel storage cylinders and fuel systems,
including appropriate testing and retesting, in
conversions of motor vehicles.

(d) Consultation with Department of Energy and
Department of Transportation

The Administrator shall coordinate with the
Secretaries of the Department of Energy and the
Department of Transportation in carrying out
the Administrator’s duties under this part.

(July 14, 1955, ch. 360, title II, §250, as added Pub.
L. 101-549, title II, §229(a), Nov. 15, 1990, 104 Stat.
2528.)

CODIFICATION

In subsec, (¢), ‘‘chapter 301 of title 49’ substituted for
“‘the National Motor Vehicle Traffic Safety Act of 1966
[15 U.S.C. 1381 et seq.]”’, meaning ‘‘the National Traffic
and Motor Vehicle Safety Act of 1966 [15 U.S.C. 1381 et
seq.]”’, on authority of Pub. L. 103-272, §6(b), July 5,
1994, 108 Stat. 1378, the first section of which enacted
subtitles II, ITI, and V to X of Title 49, Transportation.

SUBCHAPTER III—GENERAL PROVISIONS
§7601. Administration

(a) Regulations; delegation of powers and duties;
regional officers and employees

(1) The Administrator is authorized to pre-
scribe such regulations as are necessary to carry
out his functions under this chapter. The Ad-
ministrator may delegate to any officer or em-
ployee of the Environmental Protection Agency
such of his powers and duties under this chapter,
except the making of regulations subject to sec-
tion 7607(d) of this title, as he may deem nec-
essary or expedient.

(2) Not later than one year after August 7,
1977, the Administrator shall promulgate regula-
tions establishing general applicable procedures
and policies for regional officers and employees
(including the Regional Administrator) to follow
in carrying out a delegation under paragraph (1),
if any. Such regulations shall be designed—

(A) to assure fairness and uniformity in the
criteria, procedures, and policies applied by
the various regions in implementing and en-
forcing the chapter;

(B) to assure at least an adequate quality
audit of each State’s performance and adher-
ence to the requirements of this chapter in im-
plementing and enforcing the chapter, particu-
larly in the review of new sources and in en-
forcement of the chapter; and

(C) to provide a mechanism for identifying
and standardizing inconsistent or varying cri-
teria, procedures, and policies being employed
by such officers and employees in implement-
ing and enforcing the chapter.

Page 6412

(b) Detail of Environmental Protection Agency
personnel to air pollution control agencies

Upon the request of an air pollution control
agency, personnel of the Environmental Protec-
tion Agency may be detailed to such agency for
the purpose of carrying out the provisions of
this chapter.

(c) Payments under grants; installments; ad-
vances or reimbursements

Payments under grants made under this chap-
ter may be made in installments, and in advance
or by way of reimbursement, as may be deter-
mined by the Administrator.

(d) Tribal authority

(1) Subject to the provisions of paragraph (2),
the Administrator—

(A) is authorized to treat Indian tribes as
States under this chapter, except for purposes
of the requirement that makes available for
application by each State no less than one-
half of 1 percent of annual appropriations
under section 7405 of this title; and

(B) may provide any such Indian tribe grant
and contract assistance to carry out functions
provided by this chapter.

(2) The Administrator shall promulgate regu-
lations within 18 months after November 15,
1990, specifying those provisions of this chapter
for which it is appropriate to treat Indian tribes
as States. Such treatment shall be authorized
only if—

(A) the Indian tribe has a governing body
carrying out substantial governmental duties
and powers;

(B) the functions to be exercised by the In-
dian tribe pertain to the management and pro-
tection of air resources within the exterior
boundaries of the reservation or other areas
within the tribe’s jurisdiction; and

(C) the Indian tribe is reasonably expected
to be capable, in the judgment of the Adminis-
trator, of carrying out the functions to be ex-
erciged in a manner consistent with the terms
and purposes of this chapter and all applicable
regulations.

(3) The Administrator may promulgate regula-
tions which establish the elements of tribal im-
plementation plans and procedures for approval
or disapproval of tribal implementation plans
and portions thereof.

(4) In any case in which the Administrator de-
termines that the treatment of Indian tribes as
identical to States is inappropriate or adminis-
tratively infeasible, the Administrator may pro-
vide, by regulation, other means by which the
Administrator will directly administer such pro-
visions so as to achieve the appropriate purpose.

(5) Until such time as the Administrator pro-
mulgates regulations pursuant to this sub-
section, the Administrator may continue to pro-
vide financial assistance to eligible Indian tribes
under section 7405 of this title.

(July 14, 1955, ch. 360, title II1, §301, formerly §8,
as added Pub. L. 88-206, §1, Dec. 17, 1963, 77 Stat.
400, renumbered Pub. L. 893272, title I, §101(4),
Oct. 20, 1965, 79 Stat. 992; amended Pub. L. 90-148,
§2, Nov. 21, 1967, 81 Stat. 504; Pub. L. 91-604,
§§3(b)(2), 15(c)(2), Dec. 31, 1970, 84 Stat. 1677, 1713;
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Pub. L. 95-95, title III, §305(e), Aug. 7, 1977, 91
Stat. 776; Pub. L. 101-549, title I, §§107(d), 108(i),
Nov. 15, 1990, 104 Stat. 2464, 2467.)

CODIFICATION

Section was formerly classified to section 1857g of
this title.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-549, §108(i), inserted
‘‘subject to section 7607(d) of this title’’ after ‘‘regula-
tions”’.

Subsec. (d), Pub. L. 101-549, §107(d), added subsec. (d).

1977—Subsec. (a). Pub. L. 95-95 designated existing
provisions as par. (1) and added par. (2).

1970—Subsec. (a). Pub. L. 91-604, §15(c)(2), substituted
“Administrator” for ‘“Secretary’ and ‘“Environmental
Protection Agency’ for ‘‘Department of Health, Edu-
cation, and Welfare’.

Subsec. (b). Pub. L. 91-604, §3(b)(2), substituted ‘*“Envi-
ronmental Protectlon Agency’” for ‘‘Public Health
Service” and struck out provisions covering the pay-
ment of salaries and allowances.

Subsec. (c). Pub. L. 91-604, §156(c)(2), substituted ‘‘Ad-
ministrator’ for ‘‘Secretary’’.

1967—Pub. L. 90-148 reenacted
change.

section without

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

DISADVANTAGED BUSINESS CONCERNS; USE OF QUOTAS
PROHIBITED

Title X of Pub. L. 101-549 provided that:

“SEC. 1001. DISADVANTAGED BUSINESS CONCERNS.

‘‘(a) IN GENERAL.—In providing for any research relat-
ing to the requirements of the amendments made by
the Clean Air Act Amendments of 1990 [(Pub. L. 101-549,
see Tables for classification] which uses funds of the
Environmental Protection Agency, the Administrator
of the Environmental Protection Agency shall, to the
extent practicable, require that not less than 10 percent
of total Federal funding for such research will be made
available to disadvantaged business concerns.

*‘(b) DEFINITION.—

‘“(1)(A) For purposes of subsection (a), the term ‘dis-

advantaged business concern’ means a concern—

‘(1) which is at least 51 percent owned by one or
more 8ocially and economically disadvantaged indi-
viduals or, in the case of a publicly traded com-
pany, at least 51 percent of the stock of which is
owned by one or more socially and economically
disadvantaged individuals; and

‘(ii) the management and daily business oper-
ations of which are controlled by such individuals.
“(B)(1) A for-profit business concern is presumed to

be a disadvantaged business concern for purposes of
subsection (a) if it is at least 51 percent owned by, or
in the case of a concern which is a publicly traded
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company at least 51 percent of the stock of the com-

pany is owned by, one or more individuals who are

members of the following groups:

“(I) Black Americans.

‘(I1) Hispanic Americans.

‘(III) Native Americans.

“(IV) Asian Americans.

(V) Women,

‘Y(VI) Disabled Americans.

“‘(i1) The presumption established by clause (i) may
be rebutted with respect to a particular business con-
cern if it is reasonably established that the individual
or individuals referred to in that clause with respect
to that business concern are not experiencing impedi-
ments to establishing or developing such concern as
a result of the Individual’s identification as a mem-
ber of a group specified in that clause.

“(C) The following institutions are presumed to be
disadvantaged business concerns for purposes of sub-
section (a):

*‘(i) Historically black colleges and universities,
and colleges and universities having a student body
in which 40 percent of the students are Hispanic.

“(ii) Minority institutions (as that term is de-
fined by the Secretary of Education pursuant to the
General Education Provision Act (20 U.S.C. 1221 et
sed.)).

“(iii) Private and voluntary organizations con-
trolled by individuals who are socially and eco-
nomically disadvantaged.

‘(D) A joint venture may be considered to be a dis-
advantaged business concern under subsection (a),
notwithstanding the size of such joint venture, if—

“(1) a party to the joint venture is a disadvan-
taged business concern; and

“(ii) that party owns at least 51 percent of the
joint venture.

A person who 1s not an economically disadvantaged

individual or a disadvantaged business concern, as a

party to a joint venture, may not be a party to more

than 2 awarded contracts in a fiscal year solely by
reason of this subparagraph.

‘(E) Nothing in this paragraph shall prohibit any
member of a racial or ethnic group that is not listed
in subparagraph (B)(i) from establishing that they
have been impeded in establishing or developing a
business concern as a result of racial or ethnic dis-
crimination.

“SEC. 1002. USE OF QUOTAS PROHIBITED.—Nothing in
this title shall permit or require the use of quotas or a
requirement that has the effect of a quota in determin-
ing eligibility under section 1001.”’

§ 7602, Definitions

When used in this chapter—

(a) The term ‘“Administrator” means the Ad-
ministrator of the Environmental Protection
Agency.

(b) The term ‘“‘air pollution control agency”
means any of the following:

(1) A single State agency designated by the
Governor of that State as the official State air
pollution control agency for purposes of this
chapter.

(2) An agency established by two or more
States and having substantial powers or duties
pertaining to the prevention and control of air
pollution.

(3) A city, county, or other local government
health authority, or, in the case of any city,
county, or other local government in which
there is an agency other than the health au-
thority charged with responsibility for enforc-
ing ordinances or laws relating to the preven-
tion and control of air pollution, such other
agency.
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§49.1

IMPLEMENTATION PLAN FOR THE CONFED-
ERATED TRIBES OF THE UMATILLA RESERVA-
TION, OREGON

49.11011 Identification of plan,

49,11012 Approval status.

49,11013 Legal authority. [Reserved]

49.11014 Source surveillance. [Reserved]

49.11015 Classification of regions for episode
plans.

49.11016 Contents of implementation plan.

49.11017 EPA-approved Tribal rules and
plans. [Reserved]

49.11018 Permits to construct.

49,11019 Permits to operate.

49.11020 Federally-promulgated regulations
and Federal implementation plans.

49.11021 Permits for general open burning,
agricultural burning, and forestry and
silvicultural burning.

49.11022-49.11040 [Reserved]

IMPLEMENTATION PLAN FOR THE UPPER
SKAGIT INDIAN TRIBE OF WASHINGTON

49.11041 Identification of plan.

49.11042 Approval status.

49,11043 Legal authority. [Reserved]

4911044 Source surveillance. [Reserved]

49.11045 Classification of regions for episode
plans.

49.11046 Contents of implementation plan.

49.11047 EPA-approved Tribal rules and
plans. [Reserved]

49.11048 Permits to construct.

49.11049 Permits to operate.

49.11050 Federally-promulgated regulations
and Federal implementation plans.

49.11051-49.11070 [Reserved]

IMPLEMENTATION PLAN FOR THE CONFED-
ERATED TRIBES OF THE WARM SPRINGS RES-
ERVATION OF OREGON

49,11071 Identification of plan.

49.11072 Approval status.

49.11073 Legal authority. [Reserved]

49.11074 Source surveillance. [Reserved]

49.11075 Classification of regions for episode
plans.

49.11076 Contents of implementation plan.

49.11077 EPA-approved Tribal rules and
plans. [Reserved]

49,11078 Permits to construct.

49.11079 Permits to operate.

49,11080 Federally-promulgated regulations
and Federal implementation plans.

49.11081-49.11100 [Reserved]

IMPLEMENTATION PLAN TFOR THE CONFED-
ERATED TRIBES AND BANDS OF THE YAKAMA
NATION, WASHINGTON

49.11101 Identification of plan.

49.11102 Approval status.

49.11103 Legal authority. [Reserved]

49.11104 Source surveillance. [Reserved]

49.111056 Classification of regions for episode
plans.

49.11106 Contents of implementation plan.

40 CFR Ch. | (7-1-14 Edition)

49,11107 EPA-approved Tribal rules and
plans. [Reserved]

49.11108 Permits to construct,

49.11109 Permits to operate.

49.11110 Federally-promulgated regulations
and Federal implementation plans.

49,11111-49.17810 [Reserved]

APPENDIX TO SUBPART M —ALPHABETICAL
LISTING OF TRIBES AND CORRESPONDING
SECTIONS

AUTHORITY: 42 U.8.C. 7401, et seq.

SOURCE: 63 FR 7271, Feb. 12, 1998, unless
otherwise noted.

Subpart A—Tribal Authority

§49.1 Program overview.

(a) The regulations in this part iden-
tify those provisions of the Clean Air
Act (Act) for which Indian tribes are or
may be treated in the same manner as
States. In general, these regulations
authorize eligible tribes to have the
same rights and responsibilities as
States under the Clean Air Act and au-
thorize EPA approval of tribal air qual-
ity programs meeting the applicable
minimum requirements of the Act.

(b) Nothing in this part shall prevent
an Indian tribe from establishing addi-
tional or more stringent air quality
protection requirements not incon-
sistent with the Act.

§49.2 Definitions.

(a) Clean Air Act or Act means those
statutory provisions in the United
States Code at 42 U.S.C. 7401, et seq.

(b) Federal Indian Reservation, Indian
Reservation or Reservation means all
land within the limits of any Indian
reservation under the jurisdiction of
the United States government, not-
withstanding the issuance of any pat-
ent, and including rights-of-way run-
ning through the reservation.

(c) Indian tribe or tribe means any In-
dian tribe, band, nation, or other orga-
nized group or community, including
any Alaska Native village, which is
federally recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

(d) Indian Tribe Consortium or Tribal
Consortium means a group of two or
more Indian tribes.

(e) State means a State, the District
of Columbia, the Commonwealth of
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Puerto Rico, the Virgin Islands, Guam,
and American Samoa and includes the
Commonwealth of the Northern Mar-
iana Islands.

§49.3 General Tribal Clean Air Act au-
thority.

Tribes meeting the eligibility cri-
teria of §49.6 shall be treated in the
same manner as States with respect to
all provisions of the Clean Air Act and
implementing regulations, except for
those provisions identified in §49.4 and
the regulations that implement those
provisions.

§49.4 Clean Air Act provisions for
which it is not appropriate to treat
tribes in the same manner as
States.

Tribes will not be treated as States
with respect to the following provi-
sions of the Clean Air Act and any im-
plementing regulations thereunder:

(a) Specific plan submittal and im-
plementation deadlines for NAAQS-re-
lated requirements, including but not
limited to such deadlines in sections
110(a)(1), 172(a)(2), 182, 187, 189, and 191
of the Act.

(b) The specific deadlines associated
with the review and revision of imple-
mentation plans related to major fuel
burning sources in section 124 of the
Act.

(¢) The mandatory imposition of
sanctions under section 179 of the Act
because of a failure to submit an im-
plementation plan or required plan ele-
ment by a specific deadline, or the sub-
mittal of an incomplete or disapproved
plan or element.

(d) The provisions of section 110(c)(1)
of the Act.

(e) Specific visibility implementation
plan submittal deadlines established
under section 169A of the Act.

(f) Specific implementation plan sub-
mittal deadlines related to interstate
commissions under sections 169B(e)(2),
184(b)(1) and (c)(5) of the Act. For eligi-
ble tribes participating as members of
such commissions, the Administrator
shall establish those submittal dead-
lines that are determined to be prac-
ticable or, as with other non-partici-
pating tribes in an affected transport
region, provide for Federal implemen-
tation of necessary measures.

§49.4

(g) Any provisions of the Act requir-
ing as a condition of program approval
the demonstration of criminal enforce-
ment authority or any provisions of
the Act providing for the delegation of
such criminal enforcement authority.
Tribes seeking approval of a Clean Air
Act program requiring such demonstra-
tion may receive program approval if
they meet the requirements of §49.8.

(h) The specific deadline for the sub-
mittal of operating permit programs in
section 502(d)(1) of the Act.

(i) The mandatory imposition of
sanctions under section 502(d)2)(B) be-
cause of failure to submit an operating
permit program or EPA disapproval of
an operating permit program submittal
in whole or part.

(3) The “2 years after the date re-
quired for submission of such a pro-
gram under paragraph (1)’ provision in
section 502(d)(3) of the Act.

(k) Section 502(g) of the Act, which
authorizes a limited interim approval
of an operating permit program that
substantially meets the requirements
of Title V, but is not fully approvable.

(1) The provisions of section 503(c) of
the Act that direct permitting anthori-
ties to establish a phased schedule as-
suring that at least one-third of the
permit applications submitted within
the first full year after the effective
date of an operating permit program
(or a partial or interim program) will
be acted on by the permitting author-
ity over a period not to exceed three
years after the effective date.

(m) The provisions of section 507(a) of
the Act that specify a deadline for the
submittal of plans for establishing a
small business stationary source tech-
nical and environmental compliance
assistance program.

(n) The provisions of section 507(e) of
the Act that direct the establishment
of a Compliance Advisory Panel.

(0) The provisions of section 304 of
the Act that, read together with sec-
tion 302(e) of the Act, authorize any
person who provides the minimum re-
quired advance notice to bring certain
civil actions in the Federal district
courts against States in their capacity
as States.

(p) The provisions of section 502(b)(6)
of the Act that require that review of a
final permit action under the Title V
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§49.5

permitting program be ‘‘judicial” and
“in State court,” and the provisions of
section 502(b)(7) of the Act that require
that review of a failure on the part of
the permitting authority to act on per-
mit applications or renewals by the
time periods specified in section 503 of
the Act be ‘‘judicial” and ‘‘in State
court.”

(q) The provision of section 105(a)(1)
that limits the maximum Federal
share for grants to pollution control
agencies to three-fifths of the cost of
implementing programs for the preven-
tion and control of air pollution or im-
plementation of national primary and
secondary ambient air quality stand-
ards.

§49.5 Tribal requests for additional
Clean Air Act provisions for which
it is not appropriate to treat tribes
in the same manner as States.

Any tribe may request that the Ad-
ministrator specify additional provi-
sions of the Clean Air Act for which it
would be inappropriate to treat tribes
in general in the same manner as
States., Such request should clearly
identify the provisions at issue and
should be accompanied with a state-
ment explaining why it is inappro-
priate to treat tribes in the same man-
ner as States with respect to such pro-
visions,

§49.6 Tribal eligibility requirements.

Sections 301(d)(2) and 302(r), 42 U.S.C.
7601(d)(2) and 7602(r), authorize the Ad-
ministrator to treat an Indian tribe in
the same manner as a State for the
Clean Air Act provisions identified in
§49.3 if the Indian tribe meets the fol-
lowing criteria:

(a) The applicant is an Indian tribe
recognized by the Secretary of the In-
terior;

(b) The Indian tribe has a governing
body carrying out substantial govern-
mental duties and functions;

(¢) The functions to be exercised by
the Indian tribe pertain to the manage-
ment and protection of air resources
within the exterior boundaries of the
reservation or other areas within the
tribe’s jurisdiction; and

(d) The Indian tribe is reasonably ex-
pected to be capable, in the EPA Re-
gional Administrator’s judgment, of
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carrying out the functions to be exer-
cised in a manner consistent with the
terms and purposes of the Clean Air
Act and all applicable regulations.

§49.7 Request by an Indian tribe for
eligibility determination and Clean
Air Act program approval.

(a) An Indian tribe may apply to the
EPA Regional Administrator for a de-
termination that it meets the eligi-
bility requirements of §49.6 for Clean
Air Act program approval. The applica-
tion shall concisely describe how the
Indian tribe will meet each of the re-
quirements of §49.6 and should include
the following information:

(1) A statement that the applicant is
an Indian tribe recognized by the Sec-
retary of the Interior.

(2) A descriptive statement dem-
onstrating that the applicant is cur-
rently carrying out substantial govern-
mental duties and powers over a de-
fined area. This statement should:

(i) Describe the form of the tribal
government;

(ii) Describe the types of government
functions currently performed by the
tribal governing body such as, but not
limited to, the exercise of police pow-
ers affecting (or relating to) the health,
safety, and welfare of the affected pop-
ulation; taxation; and the exercise of
the power of eminent domain; and

(iii) Identify the source of the tribal
government’s authority to carry out
the governmental functions currently
being performed.

(8) A descriptive statement of the In-
dian tribe’s authority to regulate air
quality. For applications covering
areas within the exterior boundaries of
the applicant’s reservation the state-
ment must identify with clarity and
precigion the exterior boundaries of the
reservation including, for example, a
map and a legal description of the area.
For tribal applications covering areas
outside the boundaries of a reservation
the statement should include:

(i) A map or legal description of the
area over which the application asserts
authority; and

(ii) A statement by the applicant’s
legal counsel (or equivalent official)
that describes the basis for the tribe’s
assertion of authority (including the
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nature or subject matter of the as-
serted regulatory authority) which
may include a copy of documents such
as tribal constitutions, by-laws, char-
ters, executive orders, codes, ordi-
nances, and/or resolutions that support
the tribe’s assertion of authority.

(4) A narrative statement describing
the capability of the applicant to ad-
minister effectively any Clean Air Act
program for which the tribe is seeking
approval. The narrative statement
must demonstrate the applicant’s capa-
bility consistent with the applicable
provisions of the Clean Air Act and im-
plementing regulations and, if re-
guested by the Regional Adminis-
trator, may include:

(i) A description of the Indian tribe’s
previous management experience
which may include the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
450, et seq.), the Indian Mineral Devel-
opment Act (25 U.S.C. 2101, et seq.), or
the Indian Sanitation Facility Con-
struction Activity Act (42 U.S.C. 2004a);

(ii) A list of existing environmental
or public health programs adminis-
tered by the tribal governing body and
a copy of related tribal laws, policies,
and regulations;

(1ii) A description of the entity (or
entities) that exercise the executive,
legislative, and judicial functions of
the tribal government;

(iv) A description of the existing, or
proposed, agency of the Indian tribe
that will assume primary responsi-
bility for administering a Clean Air
Act program (including a description of
the relationship between the existing
or proposed agency and its regulated
entities);

(v) A description of the technical and
administrative capabilities of the staff
to administer and manage an effective
air quality program or a plan which
proposes how the tribe will acquire ad-
ministrative and technical expertise.
The plan should address how the tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(5) A tribe that is a member of a trib-
al consortium may rely on the exper-
tise and resources of the consortium in
demonstrating under paragraph (a)@4)
of this section that the tribe is reason-

§49.8

ably expected to be capable of carrying
out the functions to be exercised con-
sistent with §49.6(d). A tribe relying on
a consortium in this manner must pro-
vide reasonable assurances that the
tribe has responsibility for carrying
out necessary functions in the event
the consortium fails to.

(6) Where applicable Clean Air Act or
implementing regulatory requirements
mandate criminal enforcement author-
ity, an application submitted by anh In-
dian tribe may be approved if it meets
the requirements of §49.8.

(7) Additional information required
by the EPA Regional Administrator
which, in the judgment of the EPA Re-
gional Administrator, is necessary to
support an application.

(8) Where the applicant has pre-
viously received authorization for a
Clean Air Act program or for any other
EPA-administered program, the appli-
cant need only identify the prior au-
thorization and provide the required
information which has not been sub-
mitted in the previous application.

(b) A tribe may simultaneously sub-
mit a request for an eligibility deter-
mination and a request for approval of
a Clean Air Act program.

(¢) A request for Clean Air Act pro-
gram approval must meet any applica-
ble Clean Air Act statutory and regu-
latory requirements. A program ap-
proval request may be comprised of
only partial elements of a Clean Air
Act program, provided that any such
elements are reasonably severable,
that is, not integrally related to pro-
gram elements that are not included in
the plan submittal, and are consistent
with applicable statutory and regu-
latory requirements.

§49.8 Provisions for tribal criminal en-
forcement authority.

To the extent that an Indian tribe is
precluded from asserting criminal en-
forcement authority, the Federal Gov-
ernment will exercise primary criminal
enforcement responsibility. The tribe,
with the EPA Region, shall develop a
procedure by which the tribe will pro-
vide potential investigative leads to
EPA and/or other appropriate Federal
agencies, as agreed to by the parties, in
an appropriate and timely manner.
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§49.9

This procedure shall encompass all cir-
cumstances in which the tribe is in-
capable of exercising applicable en-
forcement requirements as provided in
§49.7(a)(6). This agreement shall be in-
corporated into a Memorandum of
Agreement with the EPA Region.

§49.9 EPA review of tribal Clean Air
Act applications.

(a) The EPA Regional Administrator
shall process a request of an Indian
tribe submitted under §49.7 in a timely
manner. The EPA Regional Adminis-
trator shall promptly notify the Indian
tribe of receipt of the application.

(b) Within 30 days of receipt of an In-
dian tribe’s initial, complete applica-
tion, the EPA Regional Administrator
shall notify all appropriate govern-
mental entities.

(1) For tribal applications addressing
air resources within the exterior
boundaries of the reservation, EPA’s
notification of other governmental en-
tities shall specify the geographic
boundaries of the reservation.

(2) For tribal applications addressing
non-reservation areas, EPA’s notifica-
tion of other governmental entities
shall include the substance and bases
of the tribe’s jurisdictional assertions.

(¢) The governmental entities shall
have 30 days to provide written com-
ments to HEPA’s Regional Adminis-
trator regarding any dispute con-
cerning the boundary of the reserva-
tion. Where a tribe has asserted juris-
diction over non-reservation areas, ap-
propriate governmental entities may
request a single 30-day extension to the
general 30-day comment period.

(d) In all cases, comments must be
timely, limited to the scope of the
tribe’s jurisdictional assertion, and
clearly explain the substance, bases,
and extent of any objections. If a
tribe’s assertion is subject to a con-
flicting claim, the EPA Regional Ad-
ministrator may request additional in-
formation from the tribe and may con-
sult with the Department of the Inte-
rior,

(e) The EPA Regional Administrator
shall decide the jurisdictional scope of
the tribe’s program. If a conflicting
claim cannot be promptly resolved, the
EPA Regional Administrator may ap-

40 CFR Ch. | (7-1-14 Edition)

prove that portion of an application ad-
dressing all undisputed areas.

(f) A determination by the EPA Re-
gional Administrator concerning the
boundaries of a reservation or tribal ju-
risdiction over non-reservation areas
shall apply to all future Clean Air Act
applications from that tribe or tribal
consortium and no further notice to
governmental entities, as described in
paragraph (b) of this section, shall be
provided, unless the application pre-
sents different jurisdictional issues or
significant new factual or legal infor-
mation relevant to jurisdiction to the
EPA Regional Administrator.

(g) If the EPA Regional Adminis-
trator determines that a tribe meets
the requirements of §49.6 for purposes
of a Clean Air Act provision, the Indian
tribe is eligible to be treated in the
same manner as a State with respect to
that provision, to the extent that the
provision is identified in §49.3. The eli-
gibility will extend to all areas within
the exterior boundaries of the tribe’s
reservation, as determined by the EPA
Regional Administrator, and any other
areas the EPA Regional Administrator
has determined to be within the tribe’s
jurisdiction.

(h) Consistent with the exceptions
listed in §49.4, a tribal application con-
taining a Clean Air Act program sub-
mittal will be reviewed by EPA in ac-
cordance with applicable statutory and
regulatory criteria in a manner similar
to the way EPA would review a similar
State submittal.

(i) The EPA Regional Administrator
shall return an incomplete or dis-
approved application to the tribe with
a summary of the deficiencies.

§49.10 EPA review of State Clean Air
Act programs.

A State Clean Air Act program sub-
mittal shall not be disapproved because
of failure to address air resources with-
in the exterior boundaries of an Indian
Reservation or other areas within the
jurisdiction of an Indian tribe.

§49.11 Actions under section 301(d)(4)
authority.

Notwithstanding any determination
made on the basis of authorities grant-
ed the Administrator under any other
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provision of this section, the Adminis-
trator, pursuant to the discretionary
authority explicitly granted to the Ad-
ministrator under sections 301(a) and
301(a)(4):

(a) Shall promulgate without unrea-
sonable delay such Federal implemen-
tation plan provisions as are necessary
or appropriate to protect air quality,
consistent with the provisions of sec-
tions 304(a) and 301(d)(4), if a tribe does
not submit a tribal implementation
plan meeting the completeness criteria
of 40 CFR part 51, appendix V, or does
not receive EPA approval of a sub-
mitted tribal implementation plan.

(b) May provide up to 95 percent of
the cost of implementing programs for
the prevention and control of air pollu-
tion or implementation of national pri-
mary and secondary ambient air qual-
ity standards. After two years from the
date of each tribe’s initial grant award,
the maximum Federal share will be re-
duced to 90 percent, as long as the Re-
gional Administrator determines that
the tribe meets certain economic indi-
cators that would provide an objective
assessment of the tribe’s ability to in-
crease its share. The Regional Admin-
istrator may increase the maximum
Federal share to 100 percent if the tribe
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within
the tribe are constrained to such an ex-
tent that fulfilling the match would
impose undue hardship.

§§49.12—49.21 [Reserved]

§49.22 Federal implementation plan
for Tri-Cities landfill, Salt River
Pima-Maricopa Indian Community.

(a) Applicability. This section applies
to the owner or operator of the project
located on the Reservation of the Salt
River Pima Maricopa Indian Commu-
nity (SRPMIC) in Arizona, including
any new owner or operator in the event
of a change in ownership of the project.

(b) Definitions., The following defini-
tions apply to this section. Except as
specifically defined herein, terms used
in this section retain the meaning ac-
corded them under the Clean Air Act.

Actual emissions means the actual
rate of emissions of a pollutant from
an emissions unit as determined in
paragraphs (1)-(3) of this definition:

§49.22

(1) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a two-year period which pre-
cedes the particular date and which is
representative of normal source oper-
ation. EPA shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(2) EPA may presume that the
source-specific allowable emissions for
the unit are equivalent to the actual
emissions of the unit.

(8) For any emissions unit which has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

Begin actual construction means, in
general, initiation of physical on-site
construction activities on an emissions
unit which are of a permanent nature.
Such activities include, but are not
limited to, installation of building sup-
ports and foundations, laying of under-
ground pipework, and construction of
permanent storage structures. With re-
spect to a change in method of oper-
ating this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
the change.

Building, structure, facility, or installa-
tion means all of the pollutant-emit-
ting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.8. Government
Printing Office stock numbers 4101-0065
and 003-005-00176-0, respectively).

Commence as applied to construction
of a major stationary source or major
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(2) Ways in which the public can par-
ticipate in regulatory and other efforts
to improve air quality.

[44 FR 27569, May 10, 1979]

§51.286 Electronic reporting.

States that wish to receive electronic
documents must revise the State Im-
plementation Plan to satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting).

[70 FR 59887, Oct. 13, 2005]
Subpart P—Protection of Visibility

AUTHORITY: Secs. 110, 114, 121, 160-169, 169A,
and 301 of the Clean Air Act, (42 U.S.C. 7410,
7414, 7421, 7470-7479, and 7601).

SOURCE: 46 FR 80089, Dec. 2, 1980, unless
otherwise noted.

§51.300 Purpose and applicability.

(a) Purpose. The primary purposes of
this subpart are to require States to
develop programs to assure reasonable
progress toward meeting the national
goal of preventing any future, and rem-
edying any existing, impairment of vis-
ibility in mandatory Class 1 Federal
areas which impairment results from
manmade air pollution; and to estab-
lish necessary additional procedures
for new source permit applicants,
States and Federal Land Managers to
use in conducting the visibility impact
analysis required for new sources under
§51.166. This subpart sets forth require-
ments addressing visibility impairment
in its two principal forms: “reasonably
attributable” impairment (i.e., impair-
ment attributable to a single source/
small group of sources) and regional
haze (i.e., widespread haze from a mul-
titude of sources which impairs visi-
bility in every direction over a large
area).

(b) Applicability—() General Applica-
bility. The provisions of this subpart
pertaining to implementation plan re-
quirements for assuring reasonable
progress in preventing any future and
remedying any existing visibility im-
pairment are applicable to:

(i) Bach State which has a manda-
tory Class I Federal area identified in
part 81, subpart D, of this title, and (ii)
each State in which there is any source
the emissions from which may reason-
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ably be anticipated to cause or con-
tribute to any impairment of visibility
in any such area.

(2) The provisions of this subpart per-
taining to implementation plans to ad-
dress reasonably attributable visibility
impairment are applicable to the fol-
lowing States:

Alabama, Alaska, Arizona, Arkansas,
California, Colorado, Florida, Geor-
gia, Hawaii, Idaho, Kentucky, Lou-
isiana, Maine, Michigan, Minnesota,
Missouri, Montana, Nevada, New
Hampshire, New Jersey, New Mexico,
North Carolina, North Dakota, Okla-
homa, Oregon, South Carolina, South
Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, Virgin Islands,
Washington, West Virginia, Wyo-
ming.

(8) The provisions of this subpart per-
taining to implementation plans to ad-
dress regional haze visibility impair-
ment are applicable to all States as de-
fined in section 302(d) of the Clean Air
Act (CAA) except Guam, Puerto Rico,
American Samoa, and the Northern
Mariana Islands.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR 35763, July 1, 1999]

§51.301 Definitions.

For purposes of this subpart:

Adverse impact on visibility means, for
purposes of section 307, visibility im-
pairment which interferes with the
management, protection, preservation,
or enjoyment of the visitor’s visual ex-
perience of the Federal Class I area.
This determination must be made on a
case-by-case basis taking into account
the geographic extent, intensity, dura-
tion, frequency and time of visibility
impairments, and how these factors
correlate with (1) times of visitor use
of the Federal Class I area, and (2) the
frequency and timing of natural condi-
tions that reduce visibility. This term
does not include effects on integral vis-
tas.

Agency means the U.S. Environ-
mental Protection Agency.

BART-eligible source means an existing
stationary facility as defined in this sec-
tion.

Best Available Retrofit Technology
(BART) means an emission limitation
based on the degree of reduction

292

A000011



Environmental Protection Agency

achievable through the application of
the best system of continuous emission
reduction for each pollutant which is
emitted by an existing stationary facil-
ity. The emission limitation must be
established, on a case-by-case basis,
taking into consideration the tech-
nology available, the costs of compli-
ance, the energy and nonair quality en-
vironmental impacts of compliance,
any pollution control equipment in use
or in existence at the source, the re-
maining useful life of the source, and
the degree of improvement in visibility
which may reasonably be anticipated
to result from the use of such tech-
nology.

Building, structure, or facility means
all of the pollutant-emitting activities
which belong to the same industrial
grouping, are located on one or more
contiguous or adjacent properties, and
are under the control of the same per-
son (or persons under common control).
Pollutant-emitting activities must be
considered as part of the same indus-
trial grouping if they belong to the
same Major Group (i.e., which have the
same two-digit code) as described in
the Standard Industrial Classificalion
Manual, 1972 as amended by the 1977
Supplement (U.S. Government Printing
Office stock numbers 4101-0066 and 003-
005-00176-0 respectively).

Deciview means a measurement of
visibility impairment. A deciview is a
haze index derived from calculated
light extinction, such that uniform
changes in haziness correspond to uni-
form incremental changes in percep-
tion across the entire range of condi-
tions, from pristine to highly impaired.
The deciview haze index is calculated
based on the following equation (for
the purposes of calculating deciview,
the atmospheric light extinction coeffi-
cient must be calculated from aerosol
measurements):

Deciview haze index=10 1ln. (bex/10
Mm—1!).
beu=the atmospheric light extinction

coefficient, expressed in inverse
megameters (Mm~—1).

Existing stationary facilily means any
of the following stationary sources of
air pollutants, including any recon-
structed source, which was not in oper-
ation prior to August 7, 1962, and was

§51.301

in existence on August 7, 1977, and has
the potential to emit 250 tons per year
or more of any air pollutant. In deter-
mining potential to emit, fugitive
emissions, to the extent quantifiable,
must be counted.

Fossil-fuel fired steam electric plants
of more than 250 million British ther-
mal units per hour heat input,

Coal cleaning plants (thermal dry-
ers),

Kraft pulp mills,

Portland cement plants,

Primary zinc smelters,

Iron and steel mill plants,

Primary aluminum ore reduction
plants,

Primary copper smelters,

Municipal incinerators capable of
charging more than 250 tons of refuse
per day,

Hydrofluoric, sulfuric, and nitric acid
plants,

Petroleum refineries,

Lime plants,

Phosphate rock processing plants,

Coke oven batteries,

Sulfur recovery plants,

Carbon black plants (furnace proc-
ess),

Primary lead smelters,

Fuel conversion plants,

Sintering plants,

Secondary metal production facili-
ties,

Chemical process plants,

Fossil-fuel boilers of more than 250
million British thermal units per hour
heat input,

Petroleum storage and transfer fa-
cilities with a capacity exceeding
300,000 barrels,

Taconite ore processing facilities,

Glass fiber processing plants, and

Charcoal production facilities.

Federal Class I area means any Fed-
eral land that is classified or reclassi-
fied Class I.

Federal Land Manager means the Sec-
retary of the department with author-
ity over the Federal Class I area (or the
Secretary’s designee) or, with respect
to Roosevelt-Campobello International
Park, the Chairman of the Roosevelt-
Campobello International Park Com-
mission.

Federally enforceable means all limi-
tations and conditions which are en-
forceable by the Administrator under
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the Clean Air Act including those re-
quirements developed pursuant to
parts 60 and 61 of this title, require-
ments within any applicable State Im-
plementation Plan, and any permit re-
quirements established pursuant to
§52.21 of this chapter or under regula-
tions approved pursuant to part 51, 52,
or 60 of this title.

Fixed capital cost means the capital
needed to provide all of the depreciable
components.

Fugitive Emissions means those emis-
sions which could not reasonably pass
through a stack, chimney, vent, or
other functionally equivalent opening.

Geographic enhancement for the pur-
pose of §51.308 means a method, proce-
dure, or process to allow a broad re-
gional strategy, such as an emissions
trading program designed to achieve
greater reasonable progress than BART
for regional haze, to accommodate
BART for reasonably attributable im-
pairment.

Implementation plan means, for the
purposes of this part, any State Imple-
mentation Plan, Federal Implementa-
tion Plan, or Tribal Implementation
Plan,

Indian tribe or tribe means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village, which is feder-
ally recognized as eligible for the spe-
cial programs and services provided by
the United States to Indians because of
their status as Indians.

In eristence means that the owner or
operator has obtained all necessary
preconstruction approvals or permits
required by Federal, State, or local air
pollution emissions and air quality
laws or regulations and either has (1)
begun, or caused to begin, a continuous
program of physical on-site construc-
tion of the facility or (2) entered into
binding agreements or contractual ob-
ligations, which cannot be cancelled or
modified without substantial loss to
the owner or operator, to undertake a
program of construction of the facility
to be completed in a reasonable time.

In operation means engaged in activ-
ity related to the primary design func-
tion of the source.

Installation means an identifiable
piece of process equipment.

40 CFR Ch. | (7-1-14 Edition)

Integral vista means a view perceived
from within the mandatory Class 1
Federal area of a specific landmark or
panorama located outside the boundary
of the mandatory Class I Federal area.

Least impaired days means the aver-
age visibility impairment (measured in
deciviews) for the twenty percent of
monitored days in a calendar year with
the lowest amount of visibility impair-
ment.

Major stationary source and major
modification mean major stationary
source and major modification, respec-
tively, as defined in §51.166.

Mandatory Class I Federal Area means
any area identified in part 81, subpart
D of this title.

Most impaired days means the average
vigibility impairment (measured in
deciviews) for the twenty percent of
monitored days in a calendar year with
the highest amount of visibility im-
pairment.

Natural conditions includes naturally
occurring phenomena that reduce visi-
bility as measured in terms of light ex-
tinction, visual range, contrast, or col-
oration.

Potential to emit means the maximum
capacity of a stationary source to emit
a pollutant under its physical and oper-
ational design. Any physical or oper-
ational limitation on the capacity of
the source to emit a pollutant includ-
ing air pollution control equipment
and restrictions on hours of operation
or on the type or amount of material
combusted, stored, or processed, shall
be treated as part of its design if the
limitation or the effect it would have
on emissions is federally enforceable.
Secondary emissions do not count in
determining the potential to emit of a
stationary source.

Reasonably atiributable means attrib-
utable by visual observation or any
other technigque the State deems appro-
priate.

Reasonably attributable wvisibility im-
pairment means visibility impairment
that is caused by the emission of air
pollutants from one, or a small number
of sources.

Reconstruction will be presumed to
have taken place where the fixed cap-
ital cost of the new component exceeds
50 percent of the fixed capital cost of a
comparable entirely new source. Any
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final decision as to whether reconstruc-
tion has occurred must be made in ac-
cordance with the provisions of §60.15
(f) (1) through (3) of this title.

Regional haze means visibility im-
pairment that is caused by the emis-
sion of air pollutants from numerous
sources located over a wide geographic
area. Such sources include, but are not
limited to, major and minor stationary
sources, mobile sources, and area
sources.

Secondary emissions means emissions
which occur as a result of the construc-
tion or operation of an existing sta-
tionary facility but do not come from
the existing stationary facility. Sec-
ondary emissions may include, but are
not limited to, emissions from ships or
trains coming to or from the existing
stationary facility.

Significant impairment means, for pur-
poses of §51.303, visibility impairment
which, in the judgment of the Adminis-
trator, interferes with the manage-
ment, protection, preservation, or en-
joyment of the visitor’s visual experi-
ence of the mandatory Class I Federal
area. This determination must be made
on a case-by-case basis taking into ac-
count the geographic extent, intensity,
duration, frequency and time of the
visibility impairment, and how these
factors correlate with (1) times of vis-
itor use of the mandatory Class I Fed-
eral area, and (2) the frequency and
timing of natural conditions that re-
duce visibility.

State means ‘“State” as defined in
section 302(d) of the CAA.,

Stationary Source means any building,
structure, facility, or installation
which emits or may emit any air pol-
lutant.

Visibility impairment means any hu-
manly perceptible change in visibility
(light extinction, visual range, con-
trast, coloration) from that which
would have existed under natural con-
ditions.

Visibility in any mandatory Class I Fed-
eral area includes any integral vista as-
sociated with that area.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR 35763, 35774, July 1, 1999]

§51.302

§51.302 Implementation control strate-
gies for reasonably attributable vis-
ibility impairment.

(a) Plan Revision Procedures. (1) Each
State identified in §51.300(b)(2) must
have submitted, not later than Sep-
tember 2, 1981, an implementation plan
meeting the requirements of this sub-
part pertaining to reasonably attrib-
utable visibility impairment.

(2)(3) The State, prior to adoption of
any implementation plan to address
reasonably attributable visibility im-
pairment required by this subpart,
must conduct one or more public hear-
ings on such plan in accordance with
§51.102.

(ii) In addition to the requirements
in §51.102, the State must provide writ-
ten notification of such hearings to
each affected Federal Land Manager,
and other affected States, and must
state where the public can inspect a
summary prepared by the Federal Land
Managers of their conclusions and rec-
ommendations, if any, on the proposed
plan revision.

(8) Submission of plans as required by
this subpart must be conducted in ac-
cordance with the procedures in
§51.103.

(b) State and Federal Land Manager
Coordination. (1) The State must lden-
tify to the Federal Land Managers, in
writing and within 30 days of the date
of promulgation of these regulations,
the title of the official to which the
Federal Land Manager of any manda-
tory Class I Federal area can submit a
recommendation on the implementa-
tion of this subpart including, but not
limited to:

(1) A list of integral vistas that are to
be listed by the State for the purpose
of implementing section 304,

(ii) Identification of impairment of
visibility in any mandatory Class I
Federal area(s), and

(iii) Identification of elements for in-
clusion in the visibility monitoring
strategy required by section 305.

(2) The State must provide oppor-
tunity for consultation, in person and
at least 60 days prior to holding any
public hearing on the plan, with the
Federal Land Manager on the proposed
SIP revision required by this subpart.
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This consultation must include the op-
portunity for the affected Federal Land
Managers to discuss their:

(i) Assessment of impairment of visi-
bility in any mandatory Class I Federal
area, and

(ii) Recommendations on the devel-
opment of the long-term strategy.

(3) The plan must provide procedures
for continuing consultation between
the State and Federal Land Manager
on the implementation of the visibility
protection program required by this
subpart.

(c) General plan requirements for rea-
sonably attributable visibility impairment.
(1) The affected Federal Land Manager
may certify to the State, at any time,
that there exists reasonably attrib-
utable impairment of visibility in any
mandatory Class I Federal area.

(2) The plan must contain the fol-
lowing to address reasonably attrib-
utable impairment:

(i) A long-term (10-15 years) strategy,
as specified in §51.306 and §51.306, in-
cluding such emission Ilimitations,
schedules of compliance, and such
other measures including schedules for
the implementation of the elements of
the long-term strategy as may be nec-
essary to make reasonable progress to-
ward the national goal specified in
§51.300(a).

(ii) An assessment of visibility im-
pairment and a discussion of how each
element of the plan relates to the pre-
venting of future or remedying of exist-
ing impairment of visibility in any
mandatory Class I Federal area within
the State.

(ii1) Emigsion limitations rep-
resenting BART and schedules for com-
pliance with BART for each existing
stationary facility identified according
to paragraph (c)(4) of this section.

(3) The plan must require each source
to maintain control equipment re-
gquired by this subpart and establish
procedures to ensure such control
equipment is properly operated and
maintained.

(4) For any existing reasonably at-
tributable visibility impairment the
Federal Land Manager certifies to the
State under paragraph (c)(1) of this sec-
tion, at least 6 months prior to plan
submission or revision:

40 CFR Ch. | (7-1-14 Edition)

(i) The State must identify and ana-
lyze for BART each existing stationary
facility which may reasonably be an-
ticipated to cause or contribute to im-
pairment of visibility in any manda-
tory Class I Federal area where the im-
pairment in the mandatory Class I Fed-
eral area is reasonably attributable to
that existing stationary facility. The
State need not consider any integral
vista the Federal Land Manager did
not identify pursuant to §51.304(b) at
least 6 months before plan submission.

(ii) If the State determines that
technologicial or economic limitations
on the applicability of measurement
methodology to a particular existing
stationary facility would make the im-
position of an emission standard infea-
sible it may instead prescribe a design,
equipment, work practice, or other
operational standard, or combination
thereof, to require the application of
BART. Such standard, to the degree
possible, is to set forth the emission re-
duction to be achieved by implementa-
tion of such design, equipment, work
practice or operation, and must provide
for compliance by means which achieve
equivalent results.

(iii) BART must be determined for
fossil-fuel fired generating plants hav-
ing a total generating capacity in ex-
cess of 750 megawatts pursuant to
“Guidelines for Determining Best
Available Retrofit Technology for
Coal-fired Power Plants and Other Ex-
isting Stationary Facilities’ (1980),
which is incorporated by reference, ex-
clusive of appendix E to the Guidelines,
except that options more stringent
than NSPS must be considered. Estab-
lishing a BART emission limitation
equivalent to the NSPS level of control
is not a sufficient basis to avoid the
analysis of control options required by
the guidelines. This document is EPA
publication No. 450/3-80-009b and has
been approved for incorporation by ref-
erence by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. It is for sale
from the U.S. Department of Com-
merce, National Technical Information
Service, 5285 Port Royal Road, Spring-
field, Virginia 22161, It is also available
for inspection from the National Ar-
chives and Records Administration
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(NARA). For information on the avail-
ability of this material at NARA, call
202-741-6030, or go to: hitp://
www.archives.gov/federal register/
index.html.

(iv) The plan must require that each
existing stationary facility required to
install and operate BART do so as ex-
peditiously as practicable but in no
case later than five years after plan ap-
proval.

(v) The plan must provide for a BART
analysis of any existing stationary fa-
cility that might cause or contribute
to impairment of visibility in any man-
datory Class I Federal area identified
under this paragraph (c)(4) at such
times, as determined by the Adminis-
trator, as new technology for control of
the pollutant becomes reasonably
available if:

(A) The pollutant is emitted by that
existing stationary facility,

(B) Controls representing BART for
the pollutant have not previously been
required under this subpart, and

(C) The impairment of visibility in
any mandatory Class I Federal area is
reasonably attributable to the emis-
sions of that pollutant.

[45 FR 80089, Dec. 2, 1980, as amended at 57
FR 40042, Sept. 1, 1992; 64 FR 35764, 35774, July
1, 1999; 69 FR 18803, Apr. 9, 2004; 70 FR 39156,
July 6, 2005]

§51.303 Exemptions from control.

(a)(1) Any existing stationary facility
subject to the requirement under
§51.302 to install, operate, and main-
tain BART may apply to the Adminis-
trator for an exemption from that re-
quirement.

(2) An application under this section
must include all available documenta-
tion relevant to the impact of the
source’s emissions on visibility in any
mandatory Class I Federal area and a
demonstration by the existing sta-
tionary facility that it does not or will
not, by itself or in combination with
other sources, emit any air pollutant
which may be reasonably anticipated
to cause or contribute to a significant
impairment of visibility in any manda-
tory Class I Federal area.

(b) Any fossil-fuel fired power plant
with a total generating capacity of 750
megawatts or more may receive an ex-
emption from BART only if the owner

§51.304

or operator of such power plant dem-
onstrates to the satisfaction of the Ad-
ministrator that such power plant is
located at such a distance from all
mandatory Class I Federal areas that
such power plant does not or will not,
by itself or in combination with other
gources, emit any air pollutant which
may reasonably be anticipated to cause
or contribute to significant impair-
ment of visibility in any such manda-
tory Class I Federal area.

(c) Application under this §51.303
must be accompanied by a written con-
currence from the State with regu-
latory authority over the source.

(d) The existing stationary facility
must give prior written notice to all af-
fected Federal Land Managers of any
application for exemption under this
§51.303.

(e) The Federal Land Manager may
provide an initial recommendation or
comment on the disposition of such ap-
plication. Such recommendation,
where provided, must be part of the ex-
emption application. This rec-
ommendation is not to be construed as
the concurrence required under para-
graph (h) of this section.

(f) The Administrator, within 90 days
of receipt of an application for exemp-
tion from control, will provide notice
of receipt of an exemption application
and notice of opportunity for public
hearing on the application.

(g) After notice and opportunity for
public hearing, the Administrator may
grant or deny the exemption. For pur-
poses of judicial review, final EPA ac-
tion on an application for an exemp-
tion under this §51.303 will not occur
until EPA approves or disapproves the
State Implementation Plan revision.

(h) An exemption granted by the Ad-
ministrator under this §51.303 will be
effective only upon concurrence by all
affected Federal Land Managers with
the Administrator’s determination.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR 35774, July 1, 1999]

§51.304 Identification of integral vis-
tas.

(a) On or before December 31, 1985 the
Federal Land Manager may identify
any integral vista. The integral vista
must be identified according to criteria
the Federal Land Manager develops.
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major modification that would be con-
structed in an area that is designated
attainment or unclassified under sec-
tion 107(d)(1)(D) or (B) of the CAA, the
State plan must, in any review under
§51.166 with respect to visibility pro-
tection and analyses, provide for:

(1) Written notification of all af-
fected Federal Land Managers of any
proposed new major stationary source
or major modification that may affect
visibility in any Federal Class I area.
Such notification must be made in
writing and include a copy of all infor-
mation relevant to the permit applica-
tion within 30 days of receipt of and at
least 60 days prior to public hearing by
the State on the application for permit
to construct. Such notification must
include an analysis of the anticipated
impacts on visibility in any Federal
Class I area,

(2) Where the State requires or re-
ceives advance notification (e.g. early
consultation with the source prior to
submission of the application or notifi-
cation of intent to monitor under
§51.166) of a permit application of a
source that may affect visibility the
State must notify all affected Federal
Land Managers within 30 days of such
advance notification, and

(3) Consideration of any analysis per-
formed by the Federal Land Manager,
provided within 30 days of the notifica-
tion and analysis required by para-
graph (a)(1) of this section, that such
proposed new major stationary source
or major modification may have an ad-
verse impact on visibility in any Fed-
eral Class I area. Where the State finds
that such an analysis does not dem-
onstrate to the satisfaction of the
State that an adverse impact will re-
sult in the Federal Class I area, the
State must, in the notice of public
hearing, either explain its decision or
give notice as to where the explanation
can be obtained.

(b) The plan shall also provide for the
review of any new major stationary
source or major modification:

(1) That may have an impact on any
integral vista of a mandatory Class I
Federal area, if it is identified in ac-
cordance with §51.304 by the Federal
Land Manager at least 12 months be-
fore submission of a complete permit
application, except where the Federal

40 CFR Ch. | (7-1-14 Edition)

Land Manager has provided notice and
opportunity for public comment on the
integral vista in which case the review
must include impacts on any integral
vista identified at least 6 months prior
to submission of a complete permit ap-
plication, unless the State determines
under §51.304(d) that the identification
was not in accordance with the identi-
fication criteria, or

(2) That proposes to locate in an area
classified as nonattainment under sec-
tion 107(A)(1X(A), (B), or (C) of the Clean
Air Act that may have an impact on
visibility in any mandatory Class I
Federal area.

(c) Review of any major stationary
source or major modification under
paragraph (b) of this section, shall be
conducted in accordance with para-
graph (a) of this section, and §51.166(0),
(p)(1) through (2), and (q). In con-
ducting such reviews the State must
ensure that the source’s emissions will
be consistent with making reasonable
progress toward the national visibility
goal referred to in §51.300(a). The State
may take into account the costs of
compliance, the time necessary for
compliance, the energy and nonair
quality environmental impacts of com-
pliance, and the useful life of the
source.

(d) The State may require moni-
toring of visibility in any Federal Class
I area near the proposed new sta-
tionary source or major modification
for such purposes and by such means as
the State deems necessary and appro-
priate.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR. 35765, 35774, July 1, 1999]

§51.308 Regional haze program re-
quirements.

(a) What is the purpose of this section?
This section establishes requirements
for implementation plans, plan revi-
sions, and periodic progress reviews to
address regional haze.

(b) When are the first implementation
plans due under the regional haze pro-
gram? Except as provided in §51.309(c),
each State identified in §51.300(b)(3)
must submit, for the entire State, an
implementation plan for regional haze
meeting the requirements of para-
graphs (d) and (e) of this section no
later than December 17, 2007.
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(c) [Reserved]

(d) What are the core requirements for
the implementation plan for regional
haze? The State must address regional
haze in each mandatory Class I Federal
area located within the State and in
each mandatory Class 1 Federal area
located outside the State which may be
affected by emissions from within the
State. To meet the core requirements
for regional haze for these areas, the
State must submit an implementation
plan containing the following plan ele-
ments and supporting documentation
for all required analyses:

(1) Reasonable progress goals. For each
mandatory Class I Federal area located
within the State, the State must estab-
lish goals (expressed in deciviews) that
provide for reasonable progress towards
achieving natural visibility conditions.
The reasonable progress goals must
provide for an improvement in visi-
bility for the most impaired days over
the period of the implementation plan
and ensure no degradation in visibility
for the least impaired days over the
same period.

(i) In establishing a reasonable
progress goal for any mandatory Class
I Federal area within the State, the
State must:

(A) Consider the costs of compliance,
the time necessary for compliance, the
energy and non-air quality environ-
mental impacts of compliance, and the
remaining useful life of any potentially
affected sources, and include a dem-
onstration showing how these factors
were taken into consideration in se-
lecting the goal.

(B) Analyze and determine the rate of
progress needed to attain natural visi-
bility conditions by the year 2064. To
calculate this rate of progress, the
State must compare baseline visibility
conditions to natural visibility condi-
tions in the mandatory Federal Class I
area and determine the uniform rate of
visibility improvement (measured in
deciviews) that would need to be main-
tained during each implementation pe-
riod in order to attain natural visi-
bility conditions by 2064. In estab-
lishing the reasonable progress goal,
the State must consider the uniform
rate of improvement in visibility and
the emission reduction measures need-
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ed to achieve it for the period covered
by the implementation plan.

(ii) For the period of the implementa-
tion plan, if the State establishes a
reasonable progress goal that provides
for a slower rate of improvement in
visibility than the rate that would be
needed to attain natural conditions by
2064, the State must demonstrate,
based on the factors in paragraph
(A)(A)X[E)(A) of this section, that the rate
of progress for the implementation
plan to attain natural conditions by
2064 is not reasonable; and that the
progress goal adopted by the State is
reasonable. The State must provide to
the public for review as part of its im-
plementation plan an assessment of the
number of years it would take to at-
tain natural conditions if vigibility im-
provement continues at the rate of
progress selected by the State as rea-
sonable.

(iii) In determining whether the
State’s goal for visibility improvement
provides for reasonable progress to-
wards natural visibility conditions, the
Administrator will evaluate the dem-
onstrations developed by the State pur-
suant to paragraphs (4)1)({i) and
(@)()(ii) of this section.

(iv) In developing each reasonable
progress goal, the State must consult
with those States which may reason-
ably be anticipated to cause or con-
tribute to visibility impairment in the
mandatory Class I Federal area. In any
situation in which the State cannot
agree with another such State or group
of States that a goal provides for rea-
sonable progress, the State must de-
scribe in its submittal the actions
taken to resolve the disagreement. In
reviewing the State’s implementation
plan submittal, the Administrator will
take this information into account in
determining whether the State’s goal
for visibility improvement provides for
reasonable progress towards natural
visibility conditions.

(v) The reasonable progress goals es-
tablished by the State are not directly
enforceable but will be considered by
the Administrator in evaluating the
adequacy of the measures in the imple-
mentation plan to achieve the progress
goal adopted by the State.

(vi) The State may not adopt a rea-
sonable progress goal that represents
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less visibility improvement than is ex-
pected to result from implementation
of other requirements of the CAA dur-
ing the applicable planning period.

(2) Calculations of baseline and natural
visibility conditions. For each manda-
tory Class I Federal area located with-
in the State, the State must determine
the following visibility conditions (ex-
pressed in deciviews):

(i) Baseline visibility conditions for
the most impaired and least impaired
days. The period for establishing base-
line visibility conditions is 2000 to 2004.
Baseline visibility conditions must be
calculated, using available monitoring
data, by establishing the average de-
gree of visibility impairment for the
most and least impaired days for each
calendar year from 2000 to 2004, The
baseline visibility conditions are the
average of these annual values. For
mandatory Class I Federal areas with-
out onsite monitoring data for 2000-
2004, the State must establish baseline
values using the most representative
available monitoring data for 2000-2004,
in consultation with the Administrator
or his or her designee;

(ii) For an implementation plan that
is submitted by 2003, the period for es-
tablishing baseline visibility condi-
tions for the period of the first long-
term strategy is the most recent 5-year
period for which visibility monitoring
data are available for the mandatory
Class I Federal areas addressed by the
plan. For mandatory Class I Federal
areas without onsite monitoring data,
the State must establish baseline val-
ues using the most representative
available monitoring data, in consulta-
tion with the Administrator or his or
her designee;

(iii) Natural visibility conditions for
the most impaired and least impaired
days. Natural visibility conditions
must be calculated by estimating the
degree of visibility impairment exist-
ing under natural conditions for the
most impaired and least impaired days,
based on available monitoring informa-
tion and appropriate data analysis
techniques; and

(iv)(A) For the first implementation
plan addressing the requirements of
paragraphs (d) and (e) of this section,
the number of deciviews by which base-
line conditions exceed natural visi-
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bility conditions for the most impaired
and least impaired days; or

(B) For all future implementation
plan revisions, the number of deciviews
by which current conditions, as cal-
culated under paragraph (f)(1) of this
section, exceed natural visibility con-
ditions for the most impaired and least
impaired days.

(B) Long-term strategy for regional
haze., Bach State listed in §51.300(b)(3)
must submit a long-term strategy that
addresses regional haze visibility im-
pairment for each mandatory Class I
Federal area within the State and for
each mandatory Class I Federal area
located outside the State which may be
affected by emissions from the State.
The long-term strategy must include
enforceable emissions limitations,
compliance schedules, and other meas-
ures as necessary to achieve the rea-
sonable progress goals established by
States having mandatory Class I Fed-
eral areas. In establishing its long-
term strategy for regional haze, the
State must meet the following require-
ments:

(i) Where the State has emissions
that are reasonably anticipated to con-
tribute to visibility impairment in any
mandatory Class I Federal area located
in another State or States, the State
must consult with the other State(s) in
order to develop coordinated emission
management strategies. The State
must consult with any other State hav-
ing emissions that are reasonably an-
ticipated to contribute to visibility im-
pairment in any mandatory Class I
Federal area within the State.

(ii) Where other States cause or con-
tribute to impairment in a mandatory
Class I Federal area, the State must
demonstrate that it has included in its
implementation plan all measures nec-
essary to obtain its share of the emis-
sion reductions needed to meet the
progress goal for the area. If the State
has participated in a regional planning
process, the State must ensure it has
included all measures needed to
achieve its apportionment of emission
reduction obligations agreed upon
through that process.

(iii) The State must document the
technical basis, including modeling,
monitoring and emissions information,
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on which the State is relying to deter-
mine its apportionment of emission re-
duction obligations necessary for
achieving reasonable progress in each
mandatory Class I Federal area it af-
fects. The State may meet this require-
ment by relying on technical analyses
developed by the regional planning or-
ganization and approved by all State
participants. The State must identify
the baseline emissions inventory on
which its strategies are based. The
baseline emissions inventory year is
presumed to be the most recent year of
the consolidate periodic emissions in-
ventory.

(iv) The State must identify all an-
thropogenic sources of visibility im-
pairment considered by the State in de-
veloping its long-term strategy. The
State should consider major and minor
stationary sources, mobile sources, and
area sources.

(v) The State must consider, at a
minimum, the following factors in de-
veloping its long-term strategy:

(A) Emission reductions due to ongo-
ing air pollution control programs, in-
cluding measures to address reasonably
attributable visibility impairment;

(B) Measures to mitigate the impacts
of construction activities;

(C) Emissions limitations and sched-
ules for compliance to achieve the rea-
sonable progress goal;

(D) Source retirement and replace-
ment schedules;

() Smoke management techniques
for agricultural and forestry manage-
ment purposes including plans as cur-
rently exist within the State for these
purposes;

(F) Enforceability of emissions limi-
tations and control measures; and

(G) The anticipated net effect on visi-
bility due to projected changes in
point, area, and mobile source emis-
sions over the period addressed by the
long-term strategy.

(4) Monitoring strategy and other imple-
mentation plan requirements. The State
must submit with the implementation
plan a monitoring strategy for meas-
uring, characterizing, and reporting of
regional haze visibility impairment
that is representative of all mandatory
Class I Federal areas within the State.
This monitoring strategy must be co-
ordinated with the monitoring strategy

§51.308

required in §51.305 for reasonably at-
tributable visibility impairment. Com-
pliance with this requirement may be
met through participation in the Inter-
agency Monitoring of Protected Visual
Environments network. The implemen-
tation plan must also provide for the
following:

(i) The establishment of any addi-
tional monitoring sites or equipment
needed to assess whether reasonable
progress goals to address regional haze
for all mandatory Class I Federal areas
within the State are being achieved.

(ii) Procedures by which monitoring
data and other information are used in
determining the contribution of emis-
sions from within the State to regional
haze visibility impairment at manda-
tory Class I Federal areas both within
and outside the State.

(iii) For a State with no mandatory
Class I Federal areas, procedures by
which monitoring data and other infor-
mation are used in determining the
contribution of emissions from within
the State to regional haze visibility
impairment at mandatory Class I Fed-
eral areas in other States.

(iv) The implementation plan must
provide for the reporting of all visi-
bility monitoring data to the Adminis-
trator at least annually for each man-
datory Class I Federal area in the
State. To the extent possible, the State
should report visibility monitoring
data electronically.

(v) A statewide inventory of emis-
sions of pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any manda-
tory Class I Federal area. The inven-
tory must include emissions for a base-
line year, emissions for the most re-
cent year for which data are available,
and estimates of future projected emis-
sions. The State must also include a
commitment to update the inventory
periodically.

(vi) Other elements, including report-
ing, recordkeeping, and other meas-
ures, necessary to assess and report on
visibility.

(e) Best Available Retrofit Technology
(BART) requirements for regional haze
visibility impairment. The State must
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submit an implementation plan con-
taining emission limitations rep-
resenting BART and schedules for com-
pliance with BART for each BART-eli-
gible source that may reasonably be
anticipated to cause or contribute to
any impairment of visibility in any
mandatory Class I Federal area, unless
the State demonstrates that an emis-
sions trading program or other alter-
native will achieve greater reasonable
progress toward natural visibility con-
ditions.

(1) To address the requirements for
BART, the State must submit an im-
plementation plan containing the fol-
lowing plan elements and include docu-
mentation for all required analyses:

(i) A list of all BART-eligible sources
within the State.

(ii) A determination of BART for
each BART-eligible source in the State
that emits any air pollutant which
may reasonably be anticipated to cause
or contribute to any impairment of vis-
ibility in any mandatory Class I Fed-
eral area. All such sources are subject
to BART.

(A) The determination of BART must
be based on an analysis of the best sys-
tem of continuous emission control
technology available and associated
emission reductions achievable for
each BART-eligible source that is sub-
ject to BART within the State. In this
analysis, the State must take into con-
sideration the technology available,
the costs of compliance, the energy and
nonair gquality environmental impacts
of compliance, any pollution control
equipment in use at the source, the re-
maining useful life of the source, and
the degree of improvement in visibility
which may reasonably be anticipated
to result from the use of such tech-
nology.

(B) The determination of BART for
fossil-fuel fired power plants having a
total generating capacity greater than
750 megawatts must be made pursuant
to the guidelines in appendix Y of this
part (Guidelines for BART Determina-
tions Under the Regional Haze Rule).

(C) Exception. A State is not required
to make a determination of BART for
SO, or for NOx if a BART-eligible
source has the potential to emit less
than 40 tons per year of such pollut-
ant(s), or for PM,o if a BART-eligible
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source has the potential to emit less
than 15 tons per year of such pollutant.

(iii) If the State determines in estab-
lishing BART that technological or
economic limitations on the applica-
bility of measurement methodology to
a particular source would make the im-
position of an emission standard infea-
sible, it may instead prescribe a design,
equipment, work practice, or other
operational standard, or combination
thereof, to require the application of
BART. Such standard, to the degree
possible, is to set forth the emission re-
duction to be achieved by implementa-
tion of such design, equipment, work
practice or operation, and must provide
for compliance by means which achieve
equivalent results.

(iv) A requirement that each source
subject to BART be required to install
and operate BART as expeditiously as
practicable, but in no event later than
5 years after approval of the implemen-
tation plan revision.

(v) A requirement that each source
subject to BART maintain the control
equipment required by this subpart and
establish procedures to ensure such
equipment is properly operated and
maintained.

(2) A State may opt to implement or
require participation in an emissions
trading program or other alternative
measure rather than to require sources
subject to BART to install, operate,
and maintain BART. Such an emis-
sions trading program or other alter-
native measure must achieve greater
reasonable progress than would be
achieved through the installation and
operation of BART. For all such emis-
sion trading programs or other alter-
native measures, the State must sub-
mit an implementation plan con-
taining the following plan elements
and include documentation for all re-
quired analyses:

(1) A demonstration that the emis-
sions trading program or other alter-
native measure will achieve greater
reasonable progress than would have
resulted from the installation and op-
eration of BART at all sources subject
to BART in the State and covered by
the alternative program. This dem-
onstration must be based on the fol-
lowing:
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(A) A list of all BART-eligible
sources within the State.

(B) A 1list of all BART-eligible
sources and all BART source categories
covered by the alternative program.
The State is not required to include
every BART source category or every
BART-eligible source within a BART
source category in an alternative pro-
gram, but each BART-eligible source in
the State must be subject to the re-
quirements of the alternative program,
have a federally enforceable emission
limitation determined by the State and
approved by EPA as meeting BART in
accordance with section 302(c) or para-
graph (e)(1) of this section, or other-
wise addressed under paragraphs (e)(1)
or (e)(4)of this section.

(C) An analysis of the best system of
continuous emission control tech-
nology available and associated emis-
sion reductions achievable for each
source within the State subject to
BART and covered by the alternative
program. This analysis must be con-
ducted by making a determination of
BART for each source subject to BART
and covered by the alternative program
as provided for in paragraph (e)(1) of
this section, unless the emissions trad-
ing program or other alternative meas-
ure has been designed to meet a re-
quirement other than BART (such as
the core requirement to have a long-
term strategy to achieve the reason-
able progress goals established by
States). In this case, the State may de-
termine the best system of continuous
emission control technology and asso-
ciated emission reductions for similar
types of sources within a source cat-
egory based on both source-specific and
category-wide information, as appro-
priate.

(D) An analysis of the projected emis-
sions reductions achievable through
the trading program or other alter-
native measure.

(E) A determination under paragraph
(e)(3) of this section or otherwise based
on the clear weight of evidence that
the trading program or other alter-
native measure achieves greater rea-
sonable progress than would be
achieved through the installation and
operation of BART at the covered
sources.

(ii) [Reserved]

§51.308

(iii) A requirement that all necessary
emission reductions take place during
the period of the first long-term strat-
egy for regional haze. To meet this re-
guirement, the State must provide a
detailed description of the emissions
trading program or other alternative
measure, including schedules for imple-
mentation, the emission reductions re-
quired by the program, all necessary
administrative and technical proce-
dures for implementing the program,
rules for accounting and monitoring
emissions, and procedures for enforce-
ment.

(iv) A demonstration that the emis-
sion reductions resulting from the
emissions trading program or other al-
ternative measure will be surplus to
those reductions resulting from meas-
ures adopted to meet requirements of
the CAA as of the baseline date of the
SIP.

(v) At the State’s option, a provision
that the emissions trading program or
other alternative measure may include
a geographic enhancement to the pro-
gram to address the requirement under
§51.302(¢c) related to BART for reason-
ably attributable impairment from the
pollutants covered under the emissions
trading program or other alternative
measure.

(vi) For plans that include an emis-
sions trading program that establishes
a cap on total annual emissions of SO,
or NOy from sources subject to the pro-
gram, requires the owners and opera-
tors of sources to hold allowances or
authorizations to emit equal to emis-
sions, and allows the owners and opera-
tors of sources and other entities to
purchase, sell, and transfer allowances,
the following elements are required
concerning the emissions covered by
the cap:

(A) Applicability provisions defining
the sources subject to the program.
The State must demonstrate that the
applicability provisions (including the
size criteria for including sources in
the program) are designed to prevent
any significant potential shifting with-
in the State of production and emis-
slons from sources in the program 