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INTRODUCTION

This case is not about whether Federal Defendants can lawfully make
supplemental releases of water for the benefit of anadromous fish located in the lower
Klamath River in August and September. They can, if done according to law. The
Issue here is whether the way Federal Defendants have chosen to do so since 2012 is
lawful. It is not. And their unlawful actions have imposed a steep cost upon the
people and environment of California’s Central Valley through substantial loss of
Central Valley Project (“CVP”) water supply in a time of record drought.

There is water available for fishery releases under a Record of Decision
(“ROD”) adopted by the Secretary of the Interior in 2000, pursuant to a statutory
mandate in the Central Valley Project Improvement Act (“CVPIA”). Congress
intended the ROD to end disputes over how much water from the Trinity River
Division (“TRD”) of the CVP should be dedicated to the anadromous Trinity River
fishery, and how much should be available for uses in the Central Valley. The ROD
set aside hundreds of thousands of acre feet of water each year for permanent releases
from the TRD for the Trinity River fishery. Federal Defendants could have used a
portion of the water set aside under the ROD for the releases at issue here.
Alternatively, Federal Defendants could have purchased additional water supplies

from willing sellers, as they did in 2003 and 2004.
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In 2012, Federal Defendants began taking more water from the TRD for fishery
releases than was set aside in the ROD, without securing substitute supplies from
other sources to compensate for this additional use of water from the TRD. The
releases were intended to augment low instream flows in the lower Klamath River
caused by drought; the TRD did not cause or exacerbate the low flow conditions. To
the contrary, under the ROD, the TRD already supplements natural flow during the
months of August and September. Federal Defendants have no legal authority to
make such flow augmentation releases (“FARs”). Federal Defendants have
unlawfully reduced the amount of CVVP water available for CVVP purposes and harmed
environmental, agricultural, and municipal uses in the Central VValley and have thus
reopened a long-running dispute that Congress, and the ROD, sought to resolve
permanently.

The district court correctly ruled that Federal Defendants lack statutory
authority to make the FARs. This Court should affirm, but not based on the
geographic limitation on fishery releases identified by the district court and challenged
by Defendants. Rather, it should affirm because the FARSs are releases of CVP water
from the TRD that are intended to benefit the Trinity River fishery, and hence they are
subject to the permanent annual volume limits established in the ROD pursuant to
CVPIA section 3406(b)(23). The FARs are unlawful because they exceeded the

ROD’s permanent annual volume limit for fishery releases, and Federal Defendants
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have not compensated the CVP for this extra demand on the TRD. Defendants’
argument that the FARs are authorized by the original 1955 legislation authorizing the
TRD fails, because the CVPIA is the later and more specific legislation regarding
fishery releases from the TRD, and the permanent annual volume limits established in
the ROD pursuant to CVPIA section 3406(b)(23) now govern Federal Defendants’
authority to make TRD releases for the Trinity River fishery.

The legal defects with Federal Defendants’ course of action go beyond lack of
statutory authority. In their urgency to make the FARs, Federal Defendants have
neglected a host of legal requirements. Federal Defendants have failed to consult
regarding impacts to endangered species as required by the federal Endangered
Species Act, and have failed to obtain necessary amendments to the approved place of
use in state water rights permits applicable to the TRD. The district court’s rulings
excusing these failings based on standing, and a misreading of California water law,
respectively, should be reversed, to ensure that future releases comply with the
Important protections provided by these laws.

Preserving the Trinity River fishery is a laudable goal, but it does not justify
using illegal means. The goal can still be achieved lawfully, and this Court must

require no less.
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STATEMENT OF JURISDICTION

This action arises under the 1902 Reclamation Act, 32 Stat. 388, and its
amendments, including the CVPIA, Title XXXI1V, Pub. L. No. 102-575, 106 Stat.
4700 and the Act of August 12, 1955 (“1955 Act”), Pub. L. No. 84-386, 69 Stat. 719.
It also arises under the Endangered Species Act (“ESA”), 16 U.S.C. 8§ 1531-1544.
Plaintiffs San Luis & Delta-Mendota Water Authority and Westlands Water District
(together, “Water Contractors™) sought review of federal agency action under the
judicial review provisions of the Administrative Procedure Act (“APA”),5U.S.C. 88
701-706, and the citizen suit provision of the ESA, 16 U.S.C. § 1540(9g).
Consequently, the district court had jurisdiction over this action under 28 U.S.C. 88
1331 and 1346, and 16 U.S.C. § 1540(q).

The district court entered Final Judgment on October 24, 2014. ER 84-86."
The Hoopa Valley Tribe filed its Notice of Appeal December 19, 2014. ER 182-83.
The United States Department of the Interior (“Interior”), Sally Jewell, as Secretary of
Interior, the United States Bureau of Reclamation (“Reclamation”), and David
Murillo, as Regional Director, Mid-Pacific Region, of Reclamation (collectively,
“Federal Defendants”) and the Yurok Tribe filed Notices of Appeal December 22,

2014. ER 184-87. Water Contractors filed their Notice of Cross-Appeal December

! Cites to the Excerpts of Record jointly filed by Defendants are referred to herein as
“ER __.” Cites to the Water Contractors’ Supplemental Excerpts of Record are
referred to herein as “SER __.”
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23,2014. ER 188-89. The appeals and cross-appeal were timely filed. Fed. R. App.
P. Rule 4(a)(3). The Court’s jurisdiction is based on 28 U.S.C. § 1291.

STATEMENT OF ISSUES
1. In section 3406(b)(23) of the CVPIA Congress authorized and directed

the Secretary of Interior to implement “permanent instream fishery flow requirements
and Trinity River Division operating criteria and procedures for the restoration and
maintenance of the Trinity River fishery . ...” Pursuant to section 3406(b)(23), the
Secretary established permanent annual volumes of water to be released from the TRD
for the restoration and maintenance of the Trinity River fishery, in the Record of
Decision for the Trinity River fishery restoration. In 2012 and 2013, by making the
FARs Reclamation exceeded the annual volume of water established for the Trinity

River fishery under the ROD. Did Reclamation violate section 3406(b)(23)’s mandate

by making releases to benefit the Trinity River fishery that exceeded the permanent

annual volumes of water established in the ROD for the Trinity River fishery pursuant

to CVVPIA section 3406(b)(23)?

2. In the 1955 Act, Congress authorized the Trinity River Division of the
Central Valley Project. The 1955 Act contains a proviso that the Secretary of Interior
Is “authorized and directed to adopt appropriate measures to insure the preservation
and propagation of fish and wildlife” including the maintenance of 150 cubic feet per

second of flow in the Trinity River. Congress later enacted CVPIA section
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3406(b)(23), which mandated the establishment and implementation of increased
permanent annual releases from the TRD for the restoration and maintenance of the
Trinity River fishery. Federal Defendants claim authority under the proviso in the

1955 Act to make fishery releases in excess of the annual volume limits on fishery

releases set in the ROD pursuant to CVPIA section 3406(b)(23). Does the later and

more specific CVPIA section 3406(b)(23) abrogate the 1955 Act’s grant of authority

to make fishery releases from the TRD and now govern the volume of fishery releases

the Secretary is authorized to make from the TRD?

3. To demonstrate standing to bring a procedural claim such as a violation
of section 7 of the Endangered Species Act, a plaintiff must show that the procedures
In question are designed to protect some threatened concrete interest of his that is the
ultimate basis of his standing. Water Contractors have a concrete interest in the
protection of species listed under the Endangered Species Act because the success or
failure of those species affects their Central Valley Project water supply. The FARS
presented a credible threat of harm to this interest because they threatened a
significant reduction in the volume of Central Valley Project water available to
maintain cold water temperatures for listed species. If Reclamation were ordered to
engage in section 7 consultation, the consultation could result in better protection of

Water Contractors’ concrete interest in listed species. Did Water Contractors establish
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standing to challenge Reclamation’s failure to engage in section 7 consultation under

the Endangered Species Act regarding the FARS?

4, Federal reclamation law requires Reclamation to operate the Central
Valley Project in “conformity with” state law “relating to the control, appropriation,
use or distribution of water . . ..” 43 U.S.C. 8§ 383. Under California law, a water
right permit “gives the right to take and use water only to the extent ... allowed in the
permit.” Cal. Wat. Code § 1381. A permittee may change the place of use “only
upon permission of the board.” Cal. Wat. Code § 1701. The lower Klamath River is
not an approved place of use under the TRD water right permits. In 2012 and 2013,
Reclamation used water from the TRD to increase flows in the lower Klamath River

without obtaining a change in the permitted place of use. Did Reclamation violate its

obligation to comply with state law by failing to obtain a change in the approved place

of use in the TRD water right permits prior to using water in the lower Klamath River

for flow augmentation?

5. Section 3411(a) of the CVPIA mandates that the Secretary of Interior
“obtain a modification” of Central VValley Project water rights permits and licenses, in
a manner consistent with applicable State law, prior to reallocating Central Valley
Project water to a place of use not specified in the water rights permits and licenses.
The lower Klamath River is not within the authorized place of use for the TRD water

right permits. In 2012 and 2013 Reclamation did not obtain a modification to the
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approved place of use in the TRD water right permits prior to using water in the lower

Klamath River. Did Reclamation violate section 3411(a)’s mandate to “obtain a

modification” in the place of use, by using water in the lower Klamath River for flow

augmentation without first obtaining a change in the place of use for the TRD water

right permits?
STATEMENT REGARDING STATUTORY ADDENDUM

Pertinent statutes, rules, regulations, etc., are included in an addendum to this
brief.

STATEMENT OF THE CASE
l. Statement of Facts

A.  Plaintiffs San Luis & Delta-Mendota Water Authority and
Westlands Water District

Plaintiff San Luis & Delta-Mendota Water Authority (“San Luis”) is a joint
powers agency formed by local public agencies that have contracted for water supply
from the CVP. SER 110-11. San Luis’s member agencies provide CVP water for
municipal, industrial, agricultural, and environmental uses to water users located on
the west side of the San Joaquin Valley and in the southern portion of the San
Francisco Bay Area. Id. Plaintiff Westlands Water District (“Westlands”) is a
member agency of San Luis, serving primarily agricultural uses. SER 110-111; SER
94. The CVP’s ability to deliver water to its contractors has diminished since the

early 1990s as a result of increased regulation and reallocation of CVP supplies to
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environmental purposes. SER 111-113; SER 340-345. In 2013, due to a combination
of drought and regulatory restrictions, CVVP agricultural water service contractors such
as Westlands received an allocation of only 20% of total contract quantity. SER 113;
SER 94; SER 340-345. The most recent year in which the CVP was able to make a
100% allocation to all its CVP contractors was 2006. SER 112-113; SER 340-345.

B.  The Trinity River and the Trinity River Division
1. The Trinity River and Trinity River Fishery

The Trinity and Klamath River basins drain a large area of Northern California
and Southern Oregon. The Trinity River originates in the Salmon-Trinity Mountains
and the river flows southward until it is impounded by Trinity and Lewiston Dams.
ER 581. From Lewiston Dam the Trinity River flows westward for 112 miles until
entering the Klamath River. Id. The Trinity River is the largest Klamath River
tributary, with their confluence at Weitchpec, approximately 44 miles upstream of the
mouth of the Klamath River. See Westlands Water Dist. v. U.S. Dept. of Interior, 376
F.3d 853, 860-61 (9th Cir. 2004); see also ER 581-582; ER 647-648. The stretch of
the Klamath River below the confluence with the Trinity River is referenced here as
the “lower Klamath River.” ER 41.

The Klamath and Trinity Rivers provide spawning and rearing habitat to
substantial runs of anadromous fish, including Chinook and Coho salmon, and

steelhead trout. Westlands, 376 F.3d at 860-62; ER 654-663. Anadromous fish
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species are hatched in the rivers of their birth before migrating to the ocean to grow to
their adult size. Adult salmonids return from the ocean to their natal rivers to spawn.
ER 654. The Trinity River salmon swim through the lower 44 miles of the Klamath
River on their return from the ocean to their natal streams in the Trinity River basin.
Id.; ER 524; see Figure 2.1 at ER 647.

Anadromous salmonids will hold in the river until they are ready to spawn and
some species “enter the river months prior to spawning” and hold in deep pools. ER
656. The holding and migration periods for fall-run Chinook salmon, Coho salmon,
and fall-run steelhead of Trinity River origin largely overlap, during the months of
August through September. Figure 3.1 at ER 655; ER 660-661.

2. The Trinity River Division

The TRD is a component of the CVP, which is one of the largest and most
complex water distribution systems in the world, consisting of an extensive
infrastructure to store and regulate water for California’s Central Valley. Westlands,
376 F.3d at 861. The TRD primarily functions to store Trinity River water for
diversion to the Central Valley for CVP purposes. Westlands Water Dist. v. U.S. Dept
of Interior, 275 F. Supp. 2d 1157, 1168 (E.D. Cal. 2002).

“The TRD impounds the mainstem of the Trinity River initially at Trinity Dam,
behind which water accumulates to formthe . . . Trinity Reservoir.” ER 41-42 (citing

Westlands, 376 F.3d at 861; AR 00024 [ER 213]). A second reservoir and dam,

10
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Lewiston, located downstream of Trinity Reservoir, regulates water releases to the
Trinity River. ER 42. “Water can also be diverted into the Sacramento River Basin
through a tunnel at Clear Creek.” Id.

TRD water that is conveyed to the Central Valley is available for delivery to
CVP contractors, including plaintiff San Luis’s members, such as plaintiff Westlands.
See Westlands, 376 F.3d at 860. In contrast, TRD water that is released to the Trinity
River at Lewiston Dam flows to the Klamath River, and to the ocean, where it is
irretrievably lost to any further CVP uses. See ER 647; see also SER 122.

Reclamation operates the TRD pursuant to state water rights permits issued by
the State Water Resources Control Board (“State Water Board”). See Westlands
Water Dist. v. United States, 153 F. Supp. 2d 1133, 1144 (E.D. Cal. 2001), aff’d, 337
F.3d 1092 (9th Cir. 2003). Condition 8 of the TRD permits defines Reclamation’s
obligation under California law to make TRD releases to the Trinity River to benefit
fish. See SER 140-220 (TRD water right applications and permits).

C. Relevant Statutes and Secretary of Interior Decisions

1. 1955 Trinity River Division Central Valley Project
Act

The 1955 Act authorized the Secretary of Interior (“Secretary”) to construct and
operate the Trinity River Division as part of the CVP for the principal purpose of
increasing the supply of water available for the Central Valley of California. Section

2 of the 1955 Act states:

11
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Subject to the provisions of this Act, the operation of the Trinity River
division shall be integrated and coordinated . . . with the operation of
other features of the Central Valley project . . . in such manner as will
effectuate the fullest, most beneficial, and most economic utilization of
the water resources hereby made available . . . .

1955 Act § 2. Section 2 of the 1955 Act contains a proviso that provides:
the Secretary is authorized and directed to adopt appropriate measures to
insure the preservation and propagation of fish and wildlife, including,
but not limited to the maintenance of the flow of the Trinity River below

the diversion point at not less than one hundred and fifty cubic feet per
second for the months July through November . . . .

Id. Section 2 of the 1955 Act contains a second and separate proviso, which provides
that “not less than 50,000 acre feet shall be released annually from the Trinity
Reservoir and made available to Humboldt County and downstream water users.”
This second proviso is to provide water for consumptive uses, not instream flows for
fish.

2. 1981 Secretarial Decision to Increase Trinity River
Division Fishery Releases

In 1981, the Secretary issued a decision regarding alternatives for increasing
water releases to the Trinity River from the TRD for fishery purposes, above the
minimum releases required by the proviso in Section 2 of the 1955 Act. Secretarial
Decision, Alternatives For Increasing Releases To The Trinity (Jan. 14, 1981) (1981
Decision”), ER 738-753. The 1981 Decision is supported by a Secretarial Issue
Document (1981 SID”) that describes the issue addressed by the 1981 Decision. Id.

The 1981 SID states that:

12
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This SID concerns the operation of the Trinity River Division of the
Central Valley Project in California. Since completion of the Division,
over 80% of the mean runoff of the Trinity watershed above Lewiston
Dam has been diverted to the Sacramento watershed for agricultural,
hydroelectric, and other uses. This diversion has been accompanied by a
severe decline in anadromous fish runs in the Trinity and Klamath
Rivers. Atissue are the quantity of water to be diverted and the quantity
to be allowed to flow through its natural course for preservation and
enhancement of anadromous fish runs on the Trinity and Klamath
Rivers.

ER 740 (emphasis added). The 1981 SID constitutes the record of decision for an
environmental impact statement prepared in 1980, which discussed eight alternatives
for a “permanent commitment of water” for the Trinity River fishery. The 1981 SID
describes these alternatives as water releases “to mitigate damage to the fishery.” ER
749.

The 1981 SID discussed the 1955 Act and recognized that the “Secretary has
authority under the [1955 Act] to mitigate losses of fish resources and habitat . . . .”
ER 743. The 1981 SID identifies three “fundamental causes of the fishery decline [as]
excessive streambed sedimentation, inadequately regulated harvest, and insufficient
streamflow.” ER 746.

To address insufficient streamflow, the 1981 Decision provided for increased
releases of water from the TRD for fishery purposes, above those required by the 1955
Act. ER 738. Under the decision, Reclamation’s predecessor, the Water and Power
Resources Service, would release 340,000 acre-feet (“AF”) annually fromthe TRD in

all but dry and critically dry years, when the releases would be 220,000 and 140,000

13
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AF, respectively. The 1981 Decision provided for a 12 year study period to
implement and evaluate the efficacy of increased releases (“Trinity River Flow
Evaluation Study” or “TRFES”), combined with habitat and watershed restoration
activities. ER 738. The increased flows were to be done in conjunction with a fish
and wildlife management plan, implemented by the Trinity River Basin Fish and
Wildlife Task Force. ER 740. The expected effect of the increased releases, along
with the habitat and watershed restoration activities, was “restoration of the
anadromous fishery to levels approaching pre-[TRD] conditions.” ER 750.

3. 1984 Trinity River Basin Fish and Wildlife
Management Act

In 1984, Congress passed the Trinity River Basin Fish and Wildlife
Management Act (“1984 Act”), Pub. L. No. 98-541, 98 Stat. 2721, which provided
for the habitat and watershed restoration activities called for in the 1981 Decision as a
complement to increased flows ordered by the 1981 Decision. The 1984 Act directed
the Secretary to implement a management program to restore fish and wildlife
populations in the Trinity River basin to levels approximating those which existed
immediately before the start of construction of the TRD and to maintain such levels.
Id. at 8 2. The 1984 Act recognized the Secretary’s existing authority, including
under the 1955 Act, to “take certain actions to mitigate the impact on fish and wildlife
of the construction and operation of the Trinity River division” but found that the

“Secretary requires additional authority to implement a basin-wide fish and wildlife

14
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management program” that can address “activities other than those related to the
project....” 1d.at§ 1(3), 1(5), 1(6). The 1984 Act required that the fish and wildlife
management program include the “design, construction, operation, and maintenance
of facilitiesto . . . rehabilitate fish habitats in the Trinity River between Lewiston Dam
and Weitchpec,” as well as “in tributaries of such river below Lewiston Dam and in
the south fork of such river.” Id. at 8 2(a)(1).

4, 1992 Central Valley Project Improvement Act
In 1992, Congress enacted the CVPIA, in part to resolve an ongoing dispute

over the amount of CVP water to be released from the TRD to restore and maintain
the Trinity River fishery. CVPIA section 3406(b)(23) directed the Secretary to take
specified actions “to meet Federal trust responsibilities to protect the fishery resources
of the Hoopa, and to meet the fishery restoration goals of the Act of October 24, 1984,
Pub. L. 98-541.”

Section 3406(b)(23) directed the Secretary to provide through the Trinity River
Division, for water years 1992 through 1996, an instream release to the Trinity River
of not less than 340,000 acre-feet per year for “the purposes of fishery restoration,
propagation, and maintenance . ...” It further directed the Secretary to complete the
Trinity River Flow Evaluation Study [TREFS] being conducted under the mandate of
the 1981 Decision, “in a manner which insures the development of recommendations .

.. regarding permanent instream fishery flow requirements and Trinity River Division

15
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operating criteria and procedures for the restoration and maintenance of the Trinity

River fishery....” (Emphasis added.) Finally, section 3406(b)(23) directed that “[i]f

the Secretary and the Hoopa Valley Tribe concur in these recommendations
[regarding permanent instream fishery flow requirements], any increase to the
minimum Trinity River instream fishery releases established under this paragraph . ..
shall be implemented accordingly.”

5. 2000 Record of Decision for Trinity River Fishery
Restoration

In 1999, the U.S. Fish and Wildlife Service (“FWS”) and the Hoopa Valley
Tribe (“Hoopa”) released a Final Report on the TRFES, representing the completion
of the flow evaluation study called for in the 1981 SID and in CVPIA section
3406(b)(23). ER 606-753. The “TRFES recommended varying inter-annual flows
unique to each water year class, ranging from 368,800 AF in Critically Dry years to
815,200 AF in Extremely Wet years.” ER 44 (citing AR 03739 [ER 635]). The
TRFES also recommended implementation of an “Adaptive Environmental
Assessment and Management Program” to guide future restoration activities and
adjust efforts in light of “uncertainty over how the river and the fishery resources will
react to the proposed recommendations.” ER 640.

Following completion of the TRFES, Interior conducted an environmental
review process to develop and assess alternatives for restoration of the Trinity River

fishery. In this process, the Secretary issued a draft Environmental Impact Statement.

16
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ER 45. Following public comment, the Secretary issued the Trinity River Record of
Decision in December 2000. ER 524-566.

The ROD established the annual volume of instream flow releases from the
TRD for the Trinity River fishery, as directed by CVPIA section 3406(b)(23). These
volumes range from 369,000 AF in a critically dry year to 815,000 AF in an extremely
wet year. ER 535. The ROD provides that while “the schedule for releasing water on
a daily basis . . . may be adjusted . . . the annual flow volumes . . . may not be
changed.” Id.

The ROD increased the volume of long-term average annual releases from the
TRD to the Trinity River by 75%. ER 543. Long-term average annual water exports
to the Central Valley were predicted to decrease by 240,000 AF, resulting in
approximately 52% of the flow coming into the TRD going to the Central Valley,
compared to diversion of 74% of the flow going to the Central VValley since operations
began in 1964. Id.

The ROD was intended to be the final decision on how much water would be
released from the TRD for the Trinity River fishery, and hence how much would be
available to the Central Valley. It explained that in “section 3406(b)(23) of the
CVPIA, Congress sought the final resolution” of that issue. ER 540. The ROD chose
levels of releases that “best meet the statutory and trust obligations of the Department

[of Interior] to restore and maintain the Trinity River’s anadromous fishery resources,

17
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based on the best available scientific information, while also continuing to provide
water supplies for beneficial uses and power generation as a function of Reclamation’s
Central Valley Project. ...” ER 525. The ROD rejected an alternative requiring a
higher volume of releases that may have benefited the Trinity River fishery even
more, because that “would exclude or excessively limit the Department’s ability to
address the other recognized purposes of the TRD, including water diversions to the
CVP and power production in the Trinity Basin.” ER 548.

D.  History of Flow Augmentation Releases from the Trinity
River Division

In the late summer of 2002, a fish die-off occurred in the lower Klamath River
during which approximately 34,000 adult fall-run Chinook salmon and a smaller
number of other fish species died. ER 514; see ER 480-523. The fish die-off resulted
from infection by two primary pathogens: Ich (Icththyophthirius multifiliis) and
Columnaris (Flavobacterium columnare). ER 514. Possible factors contributing to an
increased risk of disease infection include “high density of fish, low discharges, warm
water temperatures, and possible extended residence time of salmon.” I1d.

In 2003 and 2004, Reclamation made late summer fishery releases from the
TRD that were in addition to the ROD annual volumes for those years, in an effort to
avoid a repeat of 2002 low-flow conditions in the lower Klamath River. See SER 467;
see also Exh. 1 to Akroyd Decl. in Support of Request for Judicial Notice (“Akroyd

Decl.”); Exh. 2 to Akroyd Decl. Before making the late summer releases of TRD

18
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stored water, Reclamation took action to ensure that CVP contractors would not suffer
water supply losses as a result of releases in excess of the ROD’s annual volume
limits. Id. In 2003, Reclamation completed a water exchange with the Metropolitan
Water District of Southern California to provide water from the TRD for the
additional late summer releases. Exh. 1 to Akroyd Decl., internal Exh. 2 at p. 15; Exh.
1 to Akroyd Decl., internal Exh. 2 at p. 6; Exh. 2 to Akroyd Decl., internal Exh. 1 at p.
1. In 2004 Reclamation used a portion of the water acquired by the 2003 exchange
and also purchased water from Sacramento River Water Contractors Association, as
“willing sellers in the CVP,” to offset the additional late summer releases made for
fishery purposes. Exh. 2 to Akroyd Decl., internal Exh. 1 at pp. 2-3. In 2004,
Reclamation also explained how it could use a portion of the ROD volume for the late
summer releases by “shift[ling] some of the flows from the normal spring-peak
hydrograph for release later in the fall, as long as the total release in any water year
[did] not exceed the total amount allowed under the ROD.” Exh. 2 to Akroyd Decl.,
internal Exh. 1 atp. 2 n.2.

Reclamation did not make TRD releases for fishery purposes in excess of the
ROD’s annual volumes again until 2012. 2012 was a “normal” water year type, which
meant that Federal Defendants were limited under the ROD to a total volume of
releases for fishery purposes of 647,000 AF. ER 535. In early July 2012,

Reclamation issued environmental documents for proposed late summer releases from
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the TRD in excess of the ROD’s annual limit. ER 359, ER 366. On July 27, 2012,
then-Regional Director Donald Glaser sent a letter to Water Contractors stating that if
Water Contractors did not dispute the proposed releases, Reclamation would not assert
that Water Contractors had waived any claims that the action was illegal. SER 410-
402. In addition, Reclamation committed to mitigate any loss of water supply to its
CVP contractors resulting from the releases and to develop a “long-term strategy for
addressing fall fish needs on the Lower Klamath River.” Id.

In August and September 2012, Federal Defendants made flow augmentation
releases from the TRD (“2012 FARs”) of nearly 40,000 AF for the purpose of
“reduc[ing] the likelihood, and potentially reduc[ing] the severity, of any fish die-off
in 2012.” ER 336. The 2012 FARs exceeded the 647,000 AF volume limit for
“normal’ water years set by the ROD by nearly 40,000 AF. SER 282 at | 106.

In early April 2013, Federal Defendants confirmed that the volume of releases
of CVP water from the TRD for fishery purposes in 2013 would be 453,000 AF, based
on 2013’s classification as a “dry” year under the ROD. See SER 390. The 2013
schedule for ROD flows did not provide for flow augmentation releases in August and
September to address potential low-flow conditions in the lower Klamath River. In
May 2013, after Reclamation indicated that it was considering flow augmentation
releases in 2013 that would exceed the 453,000 AF volume set by the ROD, plaintiff

San Luis contacted Reclamation to oppose the proposed releases. SER 387-398.
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Reclamation developed a schedule for flow augmentation releases (“2013
FARs) anyway, and issued a Draft environmental assessment (“EA”) and finding of
no significant impact (“FONSI”) on July 16, 2013. ER 256-286; ER 246-255. Water
Contractors and others provided substantial comments on the draft environmental
documents by July 31, 2013. SER 354-386. Reclamation issued the final 2013 EA
and FONSI on August 6, 2013. ER 190. The 2013 EA estimated that the 2013 FARs
would include the release of 62,000 AF, plus an additional 8,000 AF if Reclamation
extended the release period to September 30. ER 209-210. In addition, the 2013 EA
estimated the release of up to another 39,000 AF if the Yurok Tribe (“Yurok”)
detected an outbreak of disease, for a total of up to 109,000 AF in excess of the
volume set by the ROD for a dry year. ER 209-210. Due to higher than projected
flows in the Klamath River and a temporary restraining order issued by the district
court, the 2013 FARs ultimately totaled approximately 17,500 AF. See SER 288.

The low-flow conditions in the lower Klamath River during 2012 and 2013
were not caused by TRD operations. In August and September of 2012 and 2013, the
TRD was not depleting the natural flow in the Trinity River. To the contrary, the
TRD was releasing six to seven times more water to the Trinity River than was
flowing into Trinity Lake. SER 137-138, at 11 54-57; SER 294-296, at {1 4-5; SER
312, at 1 5; SER 318-326. In other words, in making the 2012 and 2013 FARs,

Reclamation utilized CVVP water stored in the TRD to supplement the natural flows of
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the Trinity River, and in turn, the natural flows in the lower Klamath River. See ER
647-648.

Reclamation made the FARs during years in which south-of-Delta agricultural
CVP contractors received little CVP water. See SER 340. In 2014, following the
2012 and 2013 FARs, these CVP contractors received zero CVVP water and wildlife
refuges experienced unprecedented reduced CVP allocations. Id. Defendants note
there was no salmon die-off in the lower Klamath River in 2012 or 2013. Whether a
die-off would have occurred absent the FARs is unknown. Itis certain, however, that
loss of the CVP water taken for the FARs caused harm to the Central Valley.

Reclamation has not mitigated the CVVP water losses caused by the 2012 and
2013 FARs. The 2012 and 2013 FARs caused a hole in CVP storage, reduced the
amount of CVVP water available for allocation to CVP contractors, including wildlife
refuge contractors in the Central Valley, and limited the amount of cold-water storage
available for temperature management for salmonid species listed under the ESA. See
SER 119-139 (describing relationship between 2013 FARs, TRD storage, CVP
contract allocations, and cold water storage and temperature management for ESA-
listed species); see also SER 242-245; SER 350-353. Reduced CVP water supplies
and reduced CVP contract allocations result in environmental and socio-economic
Impacts. See e.g., SER 93-108 (describing land fallowing, increased groundwater

pumping, groundwater overdraft, land subsidence, and unemployment in agricultural
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communities); SER 114-117 (describing consequences to San Luis member agencies);
SER 346-349 (describing impacts to wildlife in wildlife refuges).

Reclamation made FARs again in 2014 and has indicated that it will make such
releases in the future. See ER 175-181; see also Fed. Br., Doc. 25, at 28. To explain
the 2014 FARs, Reclamation issued a 2-page decision memorandum. ER 175-176.
The proposed 2014 FARs were described as using “about 25,000 acre-feet of water . .
. from the Trinity Reservoir . ...” Id. Ultimately, Reclamation used approximately
64,000 AF of water for the 2014 FARs. See 80 Fed. Reg. 41061, 41062 (July 14,
2015). Reclamation has announced that it will prepare a long-term plan for increased
lower Klamath River flows, and that it expects to make FARs in the future. See Fed.
Br., Doc. 25, at 28; see also 80 Fed. Reg. 41061 (July 14, 2015) (stating the proposed
action for long-term increased lower Klamath River flows “would be provided
primarily from releases of water stored in Trinity Reservoir”).

Il.  Procedural History

Water Contractors filed suit against Federal Defendants on August 7, 2013. ER
39. Water Contractors challenged the Federal Defendants’ decision to make the 2012
and 2013 FARs under various provisions of the CVPIA, the National Environmental
Policy Act (“NEPA’), and the Reclamation Act of 1902, 43 U.S.C. § 383. Id. Water
Contractors sought (1) an order setting aside Federal Defendants’ decision; (2) a

declaratory judgment that the FARs violated CVPIA section 3406(b)(23); (3) a
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declaratory judgment that the lower Klamath River was not a permitted place of use
under the water rights permits for the TRD, and that absent modification the FARs
were prohibited by CVPIA section 3411(a) and 43 U.S.C. section 383; (4) a
declaratory judgment that the FARs were major federal actions significantly affecting
the human environment, and that Federal Defendants had not complied with NEPA
with regard to the FARs; and (5) injunctive relief prohibiting Federal Defendants from
making the planned 2013 FARs and from operating the TRD in violation of the
CVPIA, the Reclamation Act, and NEPA. SER 30-31.

Water Contractors filed a First Amended Complaint on October 4, 2013, adding
a claim that the Federal Defendants failed to comply with the ESA prior to making the
FARs. ER 167-69.

In its October 1, 2014 ruling on cross-motions for summary judgment, the
district court concluded that Federal Defendants lacked authority under the 1955 Act
to implement the 2013 FARs. ER 83. The district court found the geographic scope
of CVPIA section 3406(b)(23) is limited to the Trinity River basin, and accordingly
found that neither section 3406(b)(23) nor the ROD precluded Reclamation from
implementing the FARs, which were directed at the lower Klamath River. 1d. The
district court rejected Water Contractors” ESA and NEPA claims for lack of standing
and mootness, respectively. ER 82. Finally, the district court found that the FARs did

not violate 43 U.S.C. section 383 or CVPIA section 3411(a). ER 83.
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The district court entered its final judgment on October 24, 2014. ER 84. This
appeal ensued.

I11. Rulings Presented for Review

Water Contractors appeal the district court’s judgment and related ruling that
Reclamation did not violate CVVPIA section 3406(b)(23) in making the FARs and the
ruling that “neither CVPIA 8§ 3406(b)(23) nor the TRROD preclude Reclamation from
implementing the 2013 FARs.” ER 85; ER 59-67, 83. Water Contractors appeal the
district court’s ruling that the scope of CVPIA section 3406(b)(23)’s statutory
mandate to establish and implement permanent instream fishery flow requirements
and operating criteria for the restoration and maintenance of the Trinity River fishery
Is geographically “limited to the Trinity River basin.” CVPIA § 3406(b)(23); ER 85;
ER 59-67, 83. Water Contractors likewise appeal the district court’s ruling that the
flow measures in the ROD are limited in scope to the Trinity River mainstem. ER 85;
ER 59-67, 83.

Water Contractors appeal the district court’s judgment and related ruling
rejecting their claim that the Federal Defendants violated the Endangered Species Act,
16 U.S.C. 88 1531 et seq., due to lack of standing. ER 85; ER 54-56, 82.

Water Contractors appeal the district court’s judgment and related ruling
rejecting their claim that Federal Defendants violated section 3411(a) of the CVPIA.

ER 85; ER 83, ER 81. Water Contractors appeal the district court’s ruling that
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“[b]ecause no change of place of use permit was required by state law prior to
Reclamation’s implementation of the FARSs, Reclamation did not violate § 3411(a).”
ER 81.

Water Contractors appeal the district court’s judgment and related ruling
rejecting their claim that Federal Defendants violated 43 U.S.C. § 383 and California
water law. ER 85; ER 83; ER 78-81. Water Contractors appeal the district court’s
ruling that “Plaintiffs have failed to establish that Federal Defendants have failed [] “to
proceed in conformity with’ state law ‘relating to the control, appropriation, use or
distribution of water used in irrigation.”” ER 80-81 (quoting 43 U.S.C. § 383).

SUMMARY OF ARGUMENTS

First, Reclamation violated CVPIA section 3406(b)(23)’s mandate to
implement “permanent instream fishery flow requirements . . . for the restoration and
maintenance of the Trinity River fishery” by making releases to benefit the Trinity
River fishery that exceeded the permanent annual volumes of water established in the
ROD for the Trinity River fishery pursuant to section 3406(b)(23). In 2012 and 2013,
Reclamation made FARs from the TRD to benefit the Trinity River fishery that
exceeded the annual volume limit for releases for the Trinity River fishery established
in the ROD.

Second, contrary to the argument of Federal Defendants, the 1955 Act does not

provide authority for the FARs. CVPIA section 3406(b)(23) is the later and more
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specific provision, and it abrogated the Secretary’s authority under the 1955 Act to
make fishery releases from the TRD. The permanent annual volumes of water
established under the ROD pursuant to section 3406(b)(23) now govern the volume of
TRD water the Secretary is authorized to take from CVP supply for fishery releases.

Third, Water Contractors have standing to challenge Reclamation’s failure to
engage in section 7 consultation on the 2013 FARs under the Endangered Species Act.
Water Contractors’ economic interest in CVP water supplies supports a cognizable
interest in the protection of endangered and threatened species. When Water
Contractors filed this action, the 2013 FARs threatened to significantly reduce the
volume of TRD water available to maintain cold water temperatures for endangered
and threatened species. If Reclamation had engaged in section 7 consultation on the
2013 FARs, it could have altered the releases in a way that preserved cold water
storage and avoided other adverse impacts to listed species. Because Water
Contractors have established injury-in-fact, causation, and redressability sufficient to
allege a procedural violation, Water Contractors have standing to challenge
Reclamation’s failure to engage in section 7 consultation.

Fourth, Reclamation violated its obligation under 43 U.S.C. section 383 to
comply with state law by failing to obtain a change in the approved place of use under
the TRD water right permits prior to using water in the lower Klamath River for the

2012 and 2013 FARs. Federal reclamation law requires Reclamation to operate the
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CVP in “conformity with” state law “relating to the control, appropriation, use or
distribution of water . . . .” 43 U.S.C. § 383. Under California law, a water right
permit “gives the right to take and use water only to the extent and for the purpose
allowed in the permit.” Cal. Wat. Code § 1381. A permittee may change the
authorized place of use for a water right “only upon permission of the board.” Cal.
Wat. Code § 1701. Reclamation holds California water right permits for the TRD.
The lower Klamath River is not within the authorized place of use for the TRD water
right permits, and Reclamation did not obtain a change in the place of use to include
the lower Klamath River prior to making the 2012 and 2013 FARs. Therefore, in
making the FARs, Reclamation violated its obligation to comply with state law.
Finally, Reclamation violated CVPIA section 3411(a)’s mandate to “obtain a
modification” in the authorized place of use in the TRD water rights permits prior to
making the FARs. California law imposes specific requirements and a procedure for
changing the approved place of use. The lower Klamath River is not within the
authorized place of use for the TRD water right permits. Reclamation did not obtain a
change in the place of use for the TRD water right permits to include the lower
Klamath River prior to making the FARs. Therefore, Reclamation violated section

3411(a).

28



Case: 14-17493, 04/15/2016, ID: 9942353, DktEntry: 52, Page 44 of 163

ARGUMENT
l. Standard of Review

The APA governs Reclamation’s administrative actions under the CVPIA and
provisions of Reclamation law, including the 1955 Act and 43 U.S.C. section 383.
San Luis & Delta-Mendota Water Authority v. United States, 672 F.3d 676, 699 (9th
Cir. 2012); Wild Fish Conservancy v. Jewell, 730 F.3d 791, 796 (9th Cir. 2013). The
APA requires a reviewing court to “decide all relevant questions of law [and] interpret
constitutional and statutory provisions.” 5U.S.C. § 706; Sauer v. U.S. Dep’t of Educ.,
668 F.3d 644, 650 (9th Cir. 2012). Under the APA, a reviewing court shall “hold
unlawful and set aside agency action, findings and conclusions found to be . . .
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,”
“In excess of statutory jurisdiction, authority, or limitations, or short of statutory
right,” or “without observance of procedure required by law.” 5 U.S.C. § 706(2)(A),
(C), (D). An agency’s decision can be upheld “only on the basis of the reasoning
articulated therein.” California Energy Comm’n v. Dep’t of Energy, 585 F.3d 1143,
1150 (9th Cir. 2009).

In determining whether an agency action is arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law, the reviewing court considers
“*whether the [agency’s] decision was based on a consideration of the relevant factors

and whether there has been a clear error of judgment.”” San Luis & Delta-Mendota
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Water Authority v. Jewell, 747 F.3d 581, 601 (9th Cir. 2014) (en banc) (quoting
Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)). In
determining whether an agency acted in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right, the Court’s review is de novo. John v. United
States, 720 F.3d 1214, 1228 (9th Cir. 2013).

This Court reviews the district court’s application of the APA standard—and
thus Water Contractors’ claims regarding provisions of the CVPIA, the 1955 Act, and
43 U.S.C. section 383—de novo. Pyramid Lake Paiute Tribe of Indiansv. U.S. Dep’t
of Navy, 898 F.2d 1410, 1414 (9th Cir. 1990); Oregon Natural Desert Ass’nv. Bureau
of Land Mgmt., 625 F.3d 1092, 1108 (9th Cir. 2010). This Court also reviews
standing questions de novo, as well as the district court’s grant of summary judgment.
Sierra Forest Legacy v. Sherman, 646 F.3d 1161, 1176 (9th Cir. 2011).

Il.  In Making the Flow Augmentation Releases, Reclamation Acted

in Excess of Statutory Authority by Exceeding the Permanent
Annual VVolumes of Water Established Pursuant to Central Valley

Project Improvement Act Section 3406(b)(23) for Trinity River
Fishery Purposes

The district court erred in concluding that CVPIA section 3406(b)(23) is
“limited in scope to the Trinity River basin.” ER 64. This ruling should be reversed.
The plain text of section 3406(b)(23) shows Congress intended to establish
permanent annual releases of water from the TRD for the Trinity River fishery, not for

the Trinity River basin. Congress understood that just as water released from the TRD
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to the Trinity River flows to the Klamath River and then to the ocean, the Trinity
River anadromous fishery follows the same path. Therefore, the permanent annual
volumes of water established under the ROD for purposes of restoring the Trinity
River fishery, pursuant to section 3406(b)(23), now govern the volume of water
Reclamation is authorized to release from the TRD to benefit the Trinity River fishery.
In making the FARSs, Reclamation exceeded the ROD’s annual volume limits, and in
turn, acted contrary to and in excess of its statutory authority under section
3406(b)(23) to implement the permanent annual volumes established for the Trinity
River fishery.

A.  Section 3406(b)(23) Authorizes and Directs the Secretary to

Implement Permanent Annual Releases from the Trinity

River Division for Purposes of Restoring and Maintaining
the Trinity River Fishery

To determine whether section 3406(b)(23) governs Reclamation’s authority to
make releases from the TRD that benefit the Trinity River fishery, the Court applies
the rules of statutory construction. In the task of statutory interpretation, the Court’s
objective “is always to discern the intent of Congress.” U.S. Aviation Underwriters
Inc. v. Nabtesco Corp., 697 F.3d 1092, 1096 (9th Cir. 2012) (citations omitted). The
Court begins with the plain language of the statute. ld. To determine the plain
meaning of a statutory provision, the Court examines “not only the specific provision
at issue, but also the structure of the statute as a whole, including its object and

policy.” Levi Strauss & Co. v. Abercrombie & Fitch Trading Co., 633 F.3d 1158,
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1171 (9th Cir. 2011) (citations omitted). If the proper interpretation is not clear from
this textual analysis, the legislative history offers valuable guidance and insight into
[c]ongressional intent.” Arizona State Bd. For Charter Schools v. U.S. Dept. of Educ.,
464 F.3d 1003, 1007 (9th Cir. 2006) (internal citation omitted).
1. The Plain Language of Section 3406(b)(23) Shows
That Congress Wanted Permanent Annual Releases
from the Trinity River Division for the Purpose of
Restoring and Maintaining Fish of Trinity River
Origin
The text of section 3406(b)(23) is the starting point for determining the scope of
its mandate. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S.
49, 56 (1987); ER 60. Section 3406(b)(23) directs the Secretary to take several
actions “in order to meet Federal trust responsibilities to protect the fishery resources
of the Hoopa Valley Tribe, and to meet the fishery restoration goals of the Act of
October 24, 1984, Public Law 98-541....” CVPIA §3406(b)(23) (emphasis added).
This statement of purpose is directed at the “fishery.” It does not refer to the Trinity
River basin nor any other particular geographic area.
To meet its “fishery” purposes, section 3406(b)(23) directs the Secretary to
release established annual volumes of water from the TRD to the Trinity River.
Congress directed the Secretary, for years 1992-1996, to provide “an instream release

of water to the Trinity River” of not less than 340,000 acre-feet per year “for purposes

of fishery restoration, propagation, and maintenance.....” CVPIA 8 3406(b)(23)(A).
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Further, section 3406(b)(23) mandated “permanent instream fishery flow requirements
and Trinity River Division operating criteria and procedures for the restoration and
maintenance of the Trinity River fishery” be established and implemented. Id.

The plain reading of the word “fishery” is that it refers to fish. Section
3406(b)(23) uses the word “fishery” seven times. Congress’s objective is evident
from the language of section 3406(b)(23), which consistently and exclusively refers to
the “fishery” to show the purpose of the permanent annual volumes of water to be
released from the TRD.

The “Trinity River fishery” is an anadromous fishery that travels through the
Trinity River, the lower Klamath River, and the ocean. ER 524; ER 647; ER 654-663.
It is common to refer to an anadromous fish population in terms of its natal stream,
even if the fish are in another location as part of their life cycle.? Thus, the term
“Trinity River fishery” refers to an anadromous population of fish that are not
geographically confined to the Trinity River or to the Trinity River basin.
Reclamation and fishery agencies have consistently referred to fish of Trinity River
origin that are located in the lower Klamath River as “Trinity River” fish. For

example, in making the 2004 supplemental releases Reclamation made it clear that it

?See, e.g., ER 482 (report of California Department of Fish and Game describing fish
involved in the 2002 lower Klamath River fish die-off as the “the Trinity River run”
of fall-run Chinook salmon); see also ER 489; ER 494; ER 497 (describing impacts of
2002 fish die-off on the “fall salmon fishery on the Trinity River”); ER 522 (report of
FWS describing fish involved in 2002 fish die-off as “Trinity sub-basin fish”).
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was making the releases “out of its commitment to restore the Trinity River fishery . .
.7 Exh. 2 to Akroyd Decl., internal Exh. 1 at p. 1. The FONSI for the 2004 releases
stated that Interior “is extremely concerned about maintaining healthy Trinity River
fish stocks while the fish migrate through the Lower Klamath River.” 1d. (emphasis
added).

The object of the permanent releases that Congress mandated be implemented
in section 3406(b)(23) is therefore the fish, not the physical location of the Trinity
River. The water is for the restoration and maintenance of the fish. Thus, section
3406(b)(23) must be read consistent with Congress’s intent to have the Secretary and
Reclamation implement the permanent annual releases established for fish purposes.
The geographic scope of these permanent annual releases must be tied to the fish
purposes, which in the case of the Trinity River fishery, follows the fish on their
journey to and from the ocean, through the lower Klamath River.

2. The Legislative History Confirms that Congress
Intended to Benefit the Trinity River Fishery With

Releases that Reach Both the Trinity River and
Lower Klamath River

If the Court finds ambiguity regarding the scope and purpose of the permanent
annual instream releases mandated by section 3406(b)(23), it can look to legislative
history to help discern Congress’s intent. Arizona State Bd. For Charter Schools, 464
F.3d at 1007. The legislative history confirms that Congress understood, and

intended, that the permanent annual instream releases established pursuant to section
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3406(b)(23) would provide water for the Trinity River fishery while the fish were
located in both the Trinity River and lower Klamath River.

The legislative history shows that Congress intended to complement existing
physical restoration activities within the Trinity and Klamath River basins with
permanent releases from the TRD, in an effort to restore and maintain the Trinity
River fishery. The origins of the language that was ultimately enacted as section
3406(b)(23) can be traced back to a title introduced by Frank D. Riggs, U.S.
Representative from California, into the House of Representatives in 1991. 102 Cong.
Rec. H4844-46 (daily ed. June 20, 1991) (Title XXX - Trinity River Division Central
Valley Project), reprinted in 1 LEGISLATIVE HISTORY, MIsSC. ARTICLES, AND
BACKGROUND INFORMATION RELATED TO PuBLIC LAw 102-575 RECLAMATION
PROJECTS AUTHORIZATION AND ADJUSTMENT ACT OF 1992, at 1222-1225 (1993) (“PL
102-575 Leg. History”). The title introduced by Riggs, and passed in the House of
Representatives, is the source of the key language found in the enacted CVVPIA section
3406(b)(23). 102 Cong. Rec. H4844 (daily ed. June 20, 1991) (Title XXX — Trinity
River Division Central Valley Project), reprinted in 1 PL 102-575 Leg. History, at
1222-1225. In particular, the enacted CVPIA section 3406(b)(23) contains identical
language to the original title, which mandated “permanent instream fishery flow
requirements and Trinity River Division operating criteria and procedures for the

restoration and maintenance of the Trinity River fishery.” Id.
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When introducing the original title that became CVPIA section 3406(b)(23),
Representative Riggs explained that the mandatory “permanent” releases were
intended for the “Klamath-Trinity fishery.” 102 Cong. Rec. H4844 (daily ed. June 20,
1991) (statement of Rep. Riggs), reprinted in 1 PL 102-575 Leg. History, at 1223.
Representative Riggs explained that Secretary Lujan on May 8, 1991 agreed that
Interior’s obligations under the “Act of August 12, 1955 authorizing the TRD
required a “substantial increase in the water supply for the Trinity River fishery.” Id.
Representative Riggs went on to say that “[n]ow that the Secretary has done his part to
stop the decline of the Trinity River fishery, it is time for Congress to step forward
and confirm his decision.” 1d. Representative Riggs urged that “[i]f Congress does
not act, then the Trinity River basin fish and wildlife task force and the Klamath River
basin fisheries task force could very well fail in their congressional mandate to restore
and preserve the Klamath-Trinity fishery.” Id. (emphasis added). These statements
confirm that the intent and purpose of the permanent annual TRD releases mandated
by section 3406(b)(23) was to benefit the Trinity River fishery by increasing flows in
both the Trinity River and lower Klamath River.

In sum, both the plain language of and the legislative history for section
3406(b)(23) confirm Congress’s intent that the anadromous fish themselves, not the
physical place of the Trinity River, define the purpose and scope of the permanent

annual releases established pursuant to section 3406(b)(23).
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B.  The Annual Volumes Established Under the Record of
Decision Fulfill Section 3406(b)(23)’s Statutory Directive
for Permanent Releases for the Trinity River Fishery

In CVPIA section 3406(b)(23), Congress provided for “permanent” flows for
Trinity River fishery purposes to be achieved by one of two ways. Either, permanent
instream fishery flow requirements could be established by the Secretary and the
Hoopa concurring in the recommendations of the Trinity River Flow Evaluation
Study, and those requirements could include increases to the minimum Trinity River
instream fishery releases of 340,000 AF per year otherwise established under section
3406(b)(23). CVPIA 8§ 3406(b)(23). Or, if the Hoopa and the Secretary did not
concur, then the minimum release volume of 340,000 AF per year for fishery
purposes, established by 3406(b)(23), would remain in effect. Id. The CVPIA’s
statutory directive to establish “permanent instream fishery flow requirements” for the
Trinity River fishery was fulfilled through the former pathway, through the
concurrence of the Secretary and the Hoopa in the ROD.

The ROD’s annual volume limits represent a “permanent” cap on the amount of
water to be released from the TRD each year for restoration and maintenance of the
Trinity River fishery. The ROD “represents the culmination of over two decades of
efforts aimed at understanding the necessary instream flow and physical habitat
restoration requirements in order to restore the Trinity River anadromous fishery.”

ER 531; see ER 76. The ROD sets out different volumes of releases depending upon
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water year type, from 369,000 AF in a critically dry year to 815,000 AF in an
extremely wet year. ER 535. The ROD confirms that the annual flow volumes “may
not be changed;” it prohibits variance from the annual volume limits. Id. This is what
makes the ROD annual volumes “permanent” in nature, as mandated by CVPIA
section 3406(b)(23). These annual volumes are set aside for the Trinity River fishery,
and hence are not available for export to the Central Valley.

While the ROD’s annual volume limits must be implemented to achieve section
3406(b)(23)’s “permanent” mandate, the ROD allows for adjustments to the release
schedule within those annual volume limits to respond to changing conditions and
evolving scientific understanding. The ROD specifically states that “the schedule for
releasing water on a daily basis, according to that year’s hydrology, may be adjusted .

..” ER 535. The ROD established an Adaptive Environmental Assessment and
Management Program, to “recommend possible adjustments to the annual flow
schedule within the designated flow volumes provided for in [the] ROD or other
measures in order to ensure that the restoration and maintenance of the Trinity River
anadromous fishery continues based on the best available scientific information and
analysis.” ER 526.

If, for example, Reclamation wants to change the annual release schedule to
provide more water for August and September releases, it may do so, so long as it

operates within the ROD’s annual limits. Reclamation acknowledged this option in its
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environmental document for the 2004 supplemental releases: “the Department [of
Interior] may shift some of the flows from the normal spring-peak hydrograph for
release later in the fall [to make the releases], as long as the total release in any water
year does not exceed the total amount allowed under the ROD.” Exh. 2 to Akroyd
Decl., internal Exh. 1 atp. 2 n.2.

Pursuant to section 3406(b)(23), the permanent fishery flows and TRD
operating criteria and procedures established in the ROD must “be implemented
accordingly.” CVPIA § 3406(b)(23). Thus, fishery releases that exceed the ROD’s
annual volumes violate section 3406(b)(23)’s statutory mandate to establish and
implement permanent instream flows.

C. Reclamation Exceeded the ROD’s Annual Volume Limits

and Violated Section 3406(b)(23)’s “Permanent” Directive
by Making the Flow Augmentation Releases

The 2012 and 2013 FARs exceeded the ROD’s annual volume limits, and in
turn, exceeded Reclamation’s statutory authority to make such releases pursuant to
CVPIA section 3406(b)(23). Releases from the TRD intended to benefit the Trinity
River fishery are subject to the ROD’s annual volume limits regardless of the
geographic location downstream where the flows benefit the Trinity River fishery.
The FARs are subject to the ROD’s permanent annual volume limits because the

FARs were intended to restore and maintain the Trinity River fishery.
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The FARs were intended to benefit the Trinity River fishery. The district court
acknowledged that there “is no dispute that the FARs were designed to aid fish
returning to both the Trinity River and the Klamath River basins.” ER 64 (quoting
AR 00016-17 [ER 205-206], emphasis in original); see Fed. Br., Doc. 25, at 34 (“the
flow-augmentation releases necessarily preserve adult salmon returning to the Trinity
River basin”). Further, record evidence proves the FARs were “for the restoration and
maintenance of the Trinity River fishery.” CVPIA § 3406(b)(23). The 2012 and 2013
EAs describe the releases as needed because “[t]he biological consequences of large-
scale fish die-offs could substantially impact present efforts to restore the native
Trinity River anadromous fish community and the fishery.” ER 336; see ER 206; see
generally ER 190-240, 320-330. The FARs were intended to benefit fish of both
Trinity and Klamath River origin, while they were located in the lower Klamath
River. Id.

Reclamation had discretion to establish a schedule for instream releases for the
restoration and maintenance of the Trinity River fishery within the ROD’s annual
volume limits for 2012 and 2013. For a “dry” water year such as 2013, Reclamation’s
budget for water dedicated to Trinity River fishery purposes was 453,000 AF. ER

535.° However, instead of working within the ROD’s permanent annual limits for the

% Water Contractors challenge both the 2012 and 2013 FARs. However, for brevity,
Water Contractors only discuss the facts of the 2013 FARs to demonstrate violation of
section 3406(b)(23).
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Trinity River fishery, Reclamation proposed exceeding the ROD’s annual limit for
2013 by up to 109,000 AF (or 24%) to make late-summer supplemental releases (the
FARs). See ER 193. When Reclamation made the 2013 FARs, it exceeded the
ROD’s 453,000 AF annual volume limit for 2013. See SER 278, at { 80 (admitting
TRD releases for fishery purposes in 2013 were 453,000 AF, plus 17,500 AF in
August and September).

Instead of taking water from the TRD above the levels set in the ROD,
Reclamation could have changed its release schedule for the ROD water to save some
for August and September, or could have purchased additional water to protect
Central Valley uses. In 2003 and 2004, Reclamation acknowledged these two options.
In both years it acquired water for the supplemental releases. Exh. 1 to Akroyd Decl.,
internal Exh. 2 at p. 13; Exh. 2 to Akroyd Decl., internal Exh. 1 at p. 2. However, in
2013, Reclamation failed to schedule or secure water for the FARs.

In sum, Reclamation acted contrary to law and in excess of statutory authority
by making the 2012 and 2013 FARs because they were in excess of the ROD’s
permanent annual volume limits for Trinity River fishery releases and therefore
violated section 3406(b)(23)’s mandate to implement the ROD’s permanent instream

releases.
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D.  Section 3406(b)(23)’s Scope is Not Geographically Limited
to the Trinity River Basin

The district court’s reading of CVPIA section 3406(b)(23) as geographically
limited to the Trinity River basin is inconsistent with the statutory text, fails to
account for the problem that Congress sought to address, and ignores the physical
realities of both releases from the TRD and the Trinity River fishery. The permanent
fishery releases required by section 3406(b)(23) are for the restoration and
maintenance of the “Trinity River fishery.” The Trinity River fishery that Congress
sought to restore and maintain is not geographically limited to the Trinity River itself.
ER 524; ER 647; ER 654-663. The anadromous fish travel through the Trinity River
and lower Klamath River in their journey to and from the ocean. Id. It is
unreasonable to interpret section 3406(b)(23)’s mandate of permanent releases for the
Trinity River fishery as geographically limited to uses within the Trinity River basin,
when neither the water released from the TRD nor the Trinity River fishery are
geographically confined to the Trinity River.

1. The District Court Erred in Concluding that the 1984
Act’s Reference to the Trinity River Basin

Geographically Limited the Scope of Section
3406(b)(23) Fishery Releases

The district court looked to the 1984 Act to construe the fishery purpose in
section 3406(b)(23) as geographically confined. The district court first focused on

section 3406(b)(23)’s reference to the “fishery restoration goals” of the 1984 Act and
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concluded that the CVPIA’s “reference to the 1984 Act’s goals is limited in scope to
the Trinity River....” ER 61-62. However, the district court failed to read section
3406(b)(23) and the 1984 Act in context. When read in context, it is clear that both
the 1984 Act and section 3406(b)(23) were focused on restoring the Trinity River
fishery, albeit by different means. The 1984 Act sought to achieve that purpose by
authorizing physical non-flow restoration activities within the Trinity River basin.
CVPIA section 3406(b)(23) sought to achieve that purpose by authorizing permanent
annual releases of water from the TRD which would flow into the Trinity River, then
to the Klamath River, and finally to the ocean. But the “fishery restoration goal” of
both these statutory enactments is focused on the fish themselves.

The district court incorrectly read the 1984 Act’s specific reference to the
Trinity River basin as limiting the geographic scope of the permanent releases
established under the CVPIA. The district court incorrectly focused on 1984°s Act’s
authorization for “facilities” to “rehabilitate fish habitats in the Trinity River between
Lewiston Dam and Weitchpec” as indicating a geographic limit that section
3406(b)(23) incorporated by reference. 1984 Act 8 2(a)(1)(A); CVPIA 8§ 3406(b)(23);
ER 61-62. However, the 1984 Act says nothing about water releases or flows and is
focused on non-flow measures necessary to implement a management program, in
conjunction with the flows already provided for under the 1981 Secretarial Decision.

See ER 738. The CVPIA references meeting the 1984 Act’s “fishery restoration
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goals” as a purpose of the releases. This reference does not justify any geographic
limit to use of flow within the Trinity River basin, as the salmon that spawn in the
Trinity River basin must migrate out of and back to the basin through the lower
Klamath River.

One of the purposes of the releases required by section 3406(b)(23) was to meet
the “fishery restoration goals” of the 1984 Act. CVPIA 8 3406(b)(23). The “fishery
restoration goals” of the 1984 Act are to restore “fish and wildlife populations” of the
Trinity River basin to “a level approximating that which existed immediately before
the start of the construction of the Trinity River division.” 1984 Act 8 1(6). While the
1984 Act does refer to the Trinity River basin, the restoration goal is directed at fish
“populations” in the basin. Therefore, the CVPIA’s reference to meeting the 1984
Act’s “fishery restoration goals” is a reference to restoring the anadromous fish
themselves, which originate in the Trinity River basin and travel to and from the
ocean via the Trinity River and lower Klamath River as part of their life cycle.

The 1984 Act was intended to address non-flow measures needed to restore the
Trinity River fishery. The “additional authority”* provided by the 1984 Act is for
physical non-flow restoration activities to implement a restoration and management

program that could address “activities other than those related to the [TRD]

* The 1984 Act did not address authority for flows, because authority to make TRD
releases for the benefit of fish was already provided by the 1955 Act.
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project....” 1984 Act § 1(4), (6). Thus, the 1984 Act authorized and directed the
Secretary to implement a fish and wildlife management program that would include
the “design, construction and maintenance of facilities to . . . rehabilitate fish habitats
In the Trinity River between Lewiston Dam and Weitchpec [and] fish habitats in
tributaries of such river....” 1984 Act § 2(a)(1)(A), (B). The program was also to
include measures to increase the effectiveness of the Trinity River Fish Hatchery. Itis
of no moment that the non-flow measures authorized under the 1984 Act were focused
within the Trinity River basin; that does not redefine the purpose of the flow measures
established under the CVVPIA section 3406(b)(23).

In sum, section 3406(b)(23)’s reference to the “fishery restoration goals” of the
1984 Act does not limit its scope to the Trinity River basin.

2. The District Court Misread This Court’s Decision in
Westlands Water District v. U.S. Department of Interior

The district court wrongly concluded that reading CVPIA section 3406(b)(23)
as directed at the Trinity River fishery and thus encompassing the lower Klamath
River would be “inconsistent with the Ninth Circuit’s analysis in Westlands, 376 F.3d
at 866-67.” ER 62. The district court mischaracterized this Court as previously
finding that “CVPIA 8 3406(b)(23) and the 1984 Act concerned the Trinity River
Basin.” ER 64-65. It also misconstrued the Westlands’ decision in concluding that
“the Ninth Circuit confirmed that CVPIA § 3406(b)(23) and the 1984 Act were

limited in scope to the entirety (rather than just the mainstem) of the Trinity River
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Basin.” ER 65. Westlands involved a challenge to the ROD under NEPA. This Court
held that defendants did not violate NEPA by focusing restoration activities on the
mainstem of the Trinity River. This Court did not determine whether releases to
benefit the Trinity River fishery while the fish are in the lower Klamath River are
subject to the permanent annual volumes of water established for the Trinity River
fishery pursuant to the CVVPIA section 3406(b)(23), the issue currently before this
Court.
3. The Additional Sources Relied Upon by the District

Court Cannot Alter the Statutory Purpose of the
Releases

The district court cited to a variety of sources and record documents that it
concluded supported reading CVPIA section 3406(b)(23) as being “focused only on
restoration of the mainstem of the Trinity River and fish and wildlife populations in
the “Trinity River Basin.” ER 62-67. This reliance was misplaced.

Rather than focus on whether the FARS were subject to section 3406(b)(23), the
district court focused its inquiry on whether the FARs were within the scope of the
ROD. But as the Supreme Court has made clear, an executive agency or officer does
not have the power to rewrite statutes. See Util. Air Regulatory Grp. v. E.P.A., 134
S.Ct. 2427, 2445 (2014). Therefore, the ROD does not operate to rewrite or narrow
the scope of CVPIA section 3406(b)(23). Thus, the district court’s conclusion that the

“FARs fall outside the scope of the limitations imposed by the TRROD” is of little
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consequence because the ROD does not alter the purpose of the permanent releases
mandated by Congress. ER 65 (emphasis added). Congress did not direct the
Secretary to implement permanent releases for the main stem of the Trinity River; it
directed the Secretary to establish and implement permanent annual volumes of water
“for the restoration and maintenance of the Trinity River fishery.” CVPIA §
3406(b)(23). The ROD defined the volume of the releases to be used to meet that
purpose, but could not alter the statutorily defined purpose of the releases.

While the district court correctly observed that the focus of the specific release
schedule adopted in the ROD in 2000 was “to restore, as much as possible, the natural
alluvial nature of the Trinity River mainstem so that the river itself can provide
suitable habitat for the fish returning to it” (ER 64), this focus is not immutable. The
district court contrasted that focus with the FARs, which address conditions in the
lower Klamath River. Id. But as the ROD explains, the release schedule can be
altered, based on adaptive management. ER 535. The fish die-off in the lower
Klamath River occurred in 2002, after the ROD was adopted. In response to the fish
die-off, one available option was to plan for and use a portion of the volume annually
available under the ROD to make supplemental releases in August and September, to
benefit Trinity River fish coming up the lower Klamath River. The district court
mistakenly relied on the Secretary’s initial use of flow to improve Trinity River

mainstem habitat conditions as defining the scope of releases subject to section
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3406(b)(23). Rather, any CVP water taken from the TRD to further the purpose of
restoring the Trinity River fishery is within the scope of section 3406(b)(23), and must
come from within the annual volume limits established in the ROD pursuant to section
3406(b)(23), or from supplemental supplies purchased under other authority that
thereby avoids impacts to other CVVP uses.

In sum, section 3406(b)(23) directs the Secretary to implement permanent
instream releases from the TRD for the purpose of restoration and maintenance of the
Trinity River fishery. The ROD establishes the permanent annual volumes of water to
be used for the Trinity River fishery, as mandated by section 3406(b)(23). TRD
releases made to benefit the Trinity River fishery, such as the FARs, are subject to the
ROD’s annual volume limits and section 3406(b)(23)’s statutory mandate to
implement these permanent instream releases.

I11. The 1955 Act Does Not Provide Authorization for Flow
Augmentation Releases that Benefit the Trinity River Fishery

A.  The District Court Correctly Concluded that the 1955 Act
Does Not Provide Authority for Fishery Releases Beyond
that Set Forth in Central Valley Project Improvement Act
Section 3406(b)(23)

The district court correctly concluded that the ROD is “the culmination and
embodiment of the Secretary’s responsibilities under the 1955 Act, the 1984 Act, and
CVPIA § 3406(b)(23).” ER 76. As the district court properly recognized, “[t]here is

simply no logical support for an alternative interpretation of the 1955 Act that affords
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Federal Defendants authority beyond that set forth in the 1984 Act and CVPIA §
3406(b)(23).” ER 76.

However, in an effort to reconcile the 1955 Act with CVPIA section
3406(b)(23), the district court concluded that the 1955 Act must be geographically
limited to the Trinity River basin because the district court had already concluded that
section 3406(b)(23) is so geographically limited. Thus, the district court held: “that
the 1955 Act is limited in geographical scope to the Trinity River basin and therefore
does not provide Federal Defendants with authority to implement the FARs, which
were designed to improve fisheries conditions in the lower Klamath River.” ER 76.
The district court’s interpretation of the 1955 Act ultimately depended on its reading
of CVPIA section 3406(b)(23) as geographically limited to the Trinity River.

If the district court had correctly concluded that the scope of CVPIA section
3406(b)(23) was for Trinity River fishery purposes, and included both the Trinity
River and lower Klamath River within its allowed geographic scope, it presumably
would have concluded that the 1955 Act cannot authorize releases section 3406(b)(23)
does not, and that therefore the 1955 Act does not authorize the FARs.

B.  Reclamation’s Interpretation of the 1955 Act is Not
Entitled to Deference Under Chevron or Skidmore

Reclamation’s interpretation of the 1955 Act is not entitled to deference under
either Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837

(1984) or Skidmore v. Swift & Co., 323 U.S. 134 (1944). Defendants argue that the
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district court erred by refusing to accord Reclamation’s “interpretation” of the 1955
Act Chevron deference. Fed. Br., Doc. 25, at 46-47; Hoopa Br., Doc. 24, at 46-48. In
the alternative, Defendants argue that Reclamation’s interpretation is entitled to
Skidmore deference. Fed. Br., Doc. 25, at 47-51; Hoopa Br., Doc. 24, at 46-48; Yurok
Br., Doc. 27, at 21-29. These arguments fail.

Chevron deference applies only when: (1) “it appears that Congress delegated
authority to the agency generally to make rules carrying the force of law” and (2) “the
agency interpretation claiming deference was promulgated in the exercise of that
authority.” United States v. Mead, 533 U.S. 218, 226-27 (2001). Whether an
agency’s statutory interpretation satisfies the second requirement “depends on the
form and context of that interpretation.” Price v. Stevedoring Servs. of Am., Inc., 697
F.3d 820, 826 (9th Cir. 2012). “The precedential value of an agency action [is] the
essential factor in determining whether Chevron deference is appropriate.” Miranda
Alvarado v. Gonzalez, 449 F.3d 915, 922 (9th Cir. 2006) (italics in original).

The Ninth Circuit has consistently ruled that statutory interpretations in
documents that do not bind third parties are non-precedential, and are not entitled to

Chevron deference.” For example, in Wilderness Society v. U.S. Fish and Wildlife

> See, e.g., Garcia-Quintero v. Gonzales, 455 F.3d 1006, 1012 (9th Cir. 2006);
Miranda Alvarado v. Gonzales, 449 F.3d 915, 922 (9th Cir. 2006); High Sierra Hikers
Ass’n v. Blackwell, 390 F.3d 630, 648 (9th Cir. 2004); Hall v. U.S. E.P.A., 273 F.3d
1146, 1156 (9th Cir. 2001).
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Service, 353 F.3d 1051, 1067 (9th Cir. 2003) (en banc), this Court declined to give
Chevron deference to an agency determination regarding the permissibility of a
specific project under the Wilderness Act. “[A]n agency’s application of law in a
particular permitting context,” as compared to “an interpretation of a statute that will
have the force of law generally for others in similar circumstances,” was not entitled
to Chevron deference. Wilderness Soc’y, 353 F.3d at 1067. The underlying NEPA
documents for the permit, including an EA, FONSI, Consistency Review, and
Compatibility Determination, spoke in terms specific to the project at issue, and did
“not address general principles of law.” Id. at 1068. Therefore, “[n]othing in the
review documents or the Solicitor’s opinion would bind the USFWS to permit a
similar activity in another wilderness.” Id.

In this case, the non-precedential 2012 and 2013 EAs are the only documents in
the administrative record asserting that the 1955 Act provides legal authority for the
FARs. See ER 206; ER 337. The EAs state only that the 1955 Act “provides the
principal authorization for implementing the Proposed Action[s].” 1d. As in
Wilderness Society, the documents speak in terms specific to the projects at issue.
Wilderness Soc’y, 353 F.3d at 1068. Reclamation’s identification of the 1955 Act as
authority for the FARs is non-binding. The statements of legal authority in the EAs

lack precedential value, and therefore do not carry the force of law.
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Contrary to Defendants’ arguments otherwise, the fact that the EAs were
preceded by brief periods of notice and comment does not mean the identification of
the 1955 Act as authority for the FARs therein carries the force of law. ER 206; ER
337. The relative formality of the proceedings is secondary to consideration of
whether the EAs have precedential effect, and here, the identification of purported
authority for the FARs is not precedential. Garcia-Quintero, 455 F.3d at 1012.

The sheer number of environmental assessments that are issued every year
further bolsters the conclusion that they do not carry the force of law. See Mead, 533
U.S. at 233; Miranda Alvarado, 449 F.3d at 922. Environmental assessments are
commonplace and prolific. The suggestion that the identification of legal authority in
the multitude of environmental assessments issued every year is precedential “is
simply self-refuting.” Mead, 533 U.S. at 233. Thus, as the district court found,
“Federal Defendants have completely failed to point to any interpretation of the 1955
Act that has been promulgated in a precedential manner and therefore have provided
no justification for the application of Chevron deference here.” ER 69.

Reclamation’s interpretation of the 1955 Act is not entitled to any weight under
Skidmore, 323 U.S. at 140, either. Under Skidmore, the weight given to an informal
agency statutory interpretation “in a particular case will depend upon the thoroughness
evident in its consideration, the validity of its reasoning, its consistency with earlier

and later pronouncements, and all those factors which give it power to persuade, if
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lacking power to control.” 1d. Here, there is no evidence of a thorough consideration
of the 1955 Act; neither the EAs nor any other record documents explain why the
1955 Act authorizes the FARs. Federal Defendants’ litigating positions regarding the
meaning of the 1955 Act are not entitled to deference. Bowen v. Georgetown Univ.
Hosp., 488 U.S. 204, 212-213 (1988); Price, 697 F.3d at 830-831.

Moreover, Reclamation’s “interpretation” 1is inconsistent with earlier
pronouncements. When Reclamation first made supplemental releases in 2003 and
2004, it did not identify the 1955 Act as authority for those releases. Exh. 1 to Akroyd
Decl., Exh. 2 to Akroyd Decl. Instead, Reclamation relied on its “statutory authority
to purchase the water” for the supplemental releases, pursuant to “3406(b)(3) of the
Central Valley Project Improvement Act and 16 U.S.C. § 742f.” Exh. 2 to Akroyd
Decl., internal Exh. 1 at p. 2. In those early years, Reclamation arranged water
exchanges or purchased water to make releases from the TRD that were in addition to
the ROD’s annual volumes limits for fishery purposes. Id. Inthe 2004 FONSI for the
supplemental releases, Reclamation also concluded that water for the Trinity River
Restoration Program under the ROD could be used for late summer releases directed
at the lower Klamath River and stated that “ROD water is made available pursuant to
the adaptive management provisions in the ROD.” Id. It was not until 2012, after
previously relying on authority to purchase water and concluding that ROD water

could be used for the supplemental releases, that Reclamation first took the position
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that the 1955 Act justifies releases to reduce the likelihood and severity of a fish die-
off. And even then, Reclamation indicated it would “identify and implement
mitigation measures to ensure [the FARs] [did] not have a water supply impact to
[CVP] water contractors .. ..” SER 401.

Defendants’ citations to a 1979 memorandum from the Solicitor’s Office, the
1981 Secretarial Issue Document, and legislative history of the 1955 Act are not
evidence of prior consistent interpretations of the 1955 Act. Fed. Br., Doc. 25, at 48
(citing 1979 Opinion, ER 135); Hoopa Br., Doc. 24, at 49-50 (citing 1979 Opinion,
ER 135-136; 1981 Secretarial Decision, ER 738-753); Yurok Br., Doc. 27, at 23
(citing Report of the Secretary of the Interior, H.R. Doc. No. 281, 84th Cong., 2d Sess.
(1955)). The 1979 Opinion focused on whether a CVP contract for supplies to a
wildlife refuge could be amended to have equal priority with agricultural contractors
during shortages of water. ER 133. The statement in the opinion that the TRD’s
integration into the CVP was “made subject to the provisos that follow giving specific
direction to the Secretary regarding in-basin needs” was incidental to the primary
question answered in the opinion. ER 135. The 1981 SID actually supports reading
the 1955 Act as authorizing only water releases that “mitigate damage to the fishery.”
ER 749; see section 1.C.2 of Statement of Facts, above. And the report in the
legislative history for the 1955 Act also confirms that the TRD was “urgently needed

to supply additional water to the Central VValley project of the Bureau of Reclamation
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for use in both the Sacramento and San Joaquin River Basins.” Report of the
Secretary of the Interior, H.R. Doc. No. 281, 84th Cong., 2d Sess. (1955), at p. 3.
This stated purpose was confirmed in a 1974 Solicitor’s Opinion that described the
purpose of the TRD as “to provide as much water as possible to the Central Valley.”
SER 317. None of the documents cited by Defendants actually analyze whether
releases may be made to prevent a fish die-off that is not caused by TRD operations,
let alone whether the 1955 Act authorizes additional releases after flows authorized by
section 3406(b)(23) have been exhausted. In contrast, the 2003 and 2004 EAs
expressly considered authority for supplemental releases and did not reference the
1955 Act. Exh. 1to Akroyd Decl., internal Exh. 2; Exh. 2 to Akroyd Decl., internal
Exh. 1.

Defendants’ arguments regarding whether the district court properly considered
the interpretation of the 1955 Act in a 1999 scientific report on the Trinity River Flow
evaluation study are likewise of no consequence. See Fed. Br., Doc. 25, at 48-49.
Federal Defendants’ current interpretation of the 1955 Act as authority for the FARs is
inconsistent with its prior position regarding the 2003 and 2004 releases.

Finally, this Court is not required to defer to Reclamation’s interpretation of the
1955 Act based on any “specialized expertise” regarding TRD operations. Fed. Br.,

Doc. 25, at 51; Yurok Br., Doc. 27, at 25-26. Reclamation’s experience operating the
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CVP has no bearing on the persuasiveness of its legal interpretation of the 1955 Act in
this litigation. See Bowen, 488 U.S. at 212-213; Price, 697 F.3d at 830-31.

For these reasons, Reclamation’s interpretation of the 1955 Act is not entitled to
Chevron deference, and because it lacks the power to persuade, is not entitled to
deference under Skidmore.

C. Central Valley Project Improvement Act Section
3406(b)(23) Abrogated the 1955 Act Regarding Fishery

Releases from the Trinity River Division to Benefit the
Trinity River Fishery

1. The Later and More Specific Central Valley Project
Improvement Act Section 3406(b)(23) Governs the
Amount of Water to be Released from the Trinity
River Division for the Trinity River Fishery

In this case, the Court should apply the rule of statutory construction that where
“two statutes conflict, the later-enacted, more specific provision generally governs.”
United States v. Juvenile Male, 670 F.3d 999, 1008 (9th Cir. 2012). Here, there is a
conflict between the 1955 Act directive for the Secretary to “take appropriate
measures to insure preservation and propagation of fish . . . including . . . the
maintenance of the flow of the Trinity River below [the TRD] at not less than one
hundred and fifty cubic feet per second for the months of July through November” and
the later and more specific mandate in CVVPIA section 3406(b)(23) to establish and
implement “permanent instream fishery flow requirements . . . for the restoration and

maintenance of the Trinity River fishery .. ..” 1955 Act §; CVPIA 8§ 3046(b)(23).
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Congress intended to amend and replace the minimum fishery flow
requirements contained in the 1955 Act with the increased flow requirements
established pursuant to section 3406(b)(23). The later and more specific section
3406(b)(23) now governs the amount of water that is released from the TRD for the
downstream Trinity River fishery. See Nat’l Ass’n of Home Builders v. Defs. of
Wildlife, 551 U.S. 644, 662 (2007) (“a later enacted statute . . . can sometimes operate
to amend or even repeal an earlier statutory provision); see also Acosta v. Gonzales,
439 F.3d 550, 555 (9th Cir. 2006) abrogated on other grounds by Garfias—Rodriguez
v. Holder, 649 F.3d 942, 948 (9th Cir. 2011). Any other reading would conflict with
Congress’s directive to establish and implement “permanent instream flow
requirements” for the TRD. CVPIA 8§ 3406(b)(23).

The Court should conclude that the specific directive in section 3406(b)(23) to
implement “permanent” instream fishery requirements governs over the more general
directive in the 1955 Act to take “appropriate measures” for fish. This Court
previously reached a similar conclusion in another case regarding the CVPIA.
Westlands Water Dist. v. Nat. Res. Def. Council, 43 F.3d 457, 461 (9th Cir. 1994)
(concluding more “specific directive calling for immediate implementation” in
sections of the CVPIA governed over the more “general directive to abide by all laws

when implementing the CVPIA”); see also In re Padilla, 222 F.3d 1184, 1192 (9th
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Cir. 2000). Here, the authorization in the 1955 Act to make releases from the TRD to
protect fish was supplanted by the later and more specific CVPIA section 3406(b)(23).

Defendants argue section 3406(b)(23) did not impliedly repeal the fishery
releases proviso in the 1955 Act. Hoopa Br., Doc. 24, at 37-43; see Fed. Br., Doc. 25,
at 44-45. It makes no difference whether the effect of the section 3406(b)(23) on the
1955 Act’s fishery release authorization is characterized as an implied amendment or
an implied repeal. Nat’l Ass’n of Home Builders, 551 U.S. at 664 n.8. What is of
import is that no party to this litigation suggests that the 1955 Act’s directive to
maintain 150 cubic feet per second during July to November in the Trinity River
below the TRD remains the applicable statutory directive for fishery releases from the
TRD. Nor does any party argue that the Secretary is free to reduce releases to the
minimum levels set in the 1955 Act. Thus, any insistence that the 1955 Act’s
authorization for fishery releases remains untouched by section 3406(b)(23) is
untenable.

Yet, Defendants argue the 1955 Act authorizes additional fishery releases
beyond the permanent releases established under section 3406(b)(23). For additional
releases, Defendants would have this Court read the 1955 Act in isolation from a
subsequent Congressional enactment on precisely the same subject — the amount of
water to be released from the TRD for to benefit the downstream Trinity River

fishery. The Supreme Court has instructed that “a reviewing court should not confine
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itself to examining a particular statutory provision in isolation” and confirmed that
“the meaning of one statute may be affected by other Acts, particularly where
Congress has spoken subsequently and more specifically to the topic at hand.” Food
& Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132-133
(2000).

When read in the context of the later CVPIA section 3406(b)(23), it is evident
that the 1955 Act’s directive to take “appropriate measures” including providing
minimum instream releases for fish, has been displaced. Congress was not satisfied
with what Defendants argue is the “broad” authorization® contained in the 1955 Act to
insure the preservation of downstream fish, and in 1992 Congress enacted a more
specific directive for increased “permanent instream fishery flow requirements” for
the purposes of “fishery restoration, propagation, and maintenance . ...” CVPIA §
3406(b)(23). Thus, while arguably prior to enactment of the CVVPIA the Secretary had
“considerable discretion to determine what “‘appropriate measures’ are needed to
‘insure preservation and propagation of fish’” (Fed. Br., Doc. 25, at 32), that
discretion has been foreclosed by the permanent annual releases established pursuant
to section 3406(b)(23) of the CVPIA. This is no longer the pre-1992 world in which

the Secretary was authorized to determine what releases are necessary for downstream

®Fed. Br., Doc. 25, at 38-46; Hoopa Br., Doc. 24, at 22-27; Yurok Br., Doc. 27, at 11-
13.
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anadromous fish; that issue was finally resolved by Congress providing for permanent
fishery releases from the TRD in the CVPIA.

In sum, the 1955 Act cannot be read to provide broad authorization for
additional fishery releases because such a reading would conflict with the later and
more specific statutory mandate in CVPIA section 3406(b)(23) to implement
permanent fishery releases. Such areading “would effectively write [the ‘permanent’
mandate] out of the” the CVPIA. Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490,
513 (1981). Therefore, the only reasonable construction of the two statutory
enactments that both address the issue of fishery releases from the TRD is that the
later and more specific CVPIA section 3406(b)(23), and the ROD annual volumes
established pursuant to section 3406(b)(23), now govern the annual amount of water
to be released for the benefit of downstream fish.

2. The “Restoration” Goal Incorporated Into Central
Valley Project Improvement Act Section 3406(b)(23)

Is an Update to the 1955 Act’s “Preservation”
Directive

Defendants mistakenly argue that the 1955 Act provides authority for fish

“preservation” that is somehow independent and distinct from the CVPIA’s authority

,17

for fish “restoration.”” While Federal Defendants concede that at a minimum, “the

" See, e.g., Hoopa Br., Doc. 24, at 40 (arguing that the 1984 Act and CVPIA section
3406(b)(23) address “restoration” and do not restrict the 1955 Act’s mandate to
“preserve and propagate fish”), at 54 (arguing that “subsequent acts including the
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authorities and directives in the 1955 Act overlap with the authorities and directives in
the 1984 Act and CVPIA,” they insist that releases from the TRD pursuant to the
CVPIA directive for permanent fishery releases are for distinct “restoration” purposes.
Fed. Br., Doc. 25, at 41-42. However, Defendants’ belabored efforts to read the
“preservation” directive as separate and apart from the later “restoration” goal ignore
what occurred between 1955 and 1992 and fail to acknowledge that both statutory
enactments address the same issue - how much water should be dedicated from the
TRD for anadromous fish below the TRD?

There is a simple explanation for why Congress first had a “preservation”
directive in the 1955 Act and later had a “restoration” goal in the 1984 Act and in
CVPIA section 3406(b)(23). As the district court observed, “Congress and all
involved learned from experience that the minimum instream flow authorized in the
1955 Act was not enough; restoration was necessary.” ER 76.

The change from the “preservation” directive of the 1955 Act to the
“restoration” goal of the CVPIA reflects the decline in the abundance of the
anadromous fish after 1955. In 1955 Congress sought to ensure “preservation” of the

existing anadromous fish population by providing minimum releases from the TRD,

1984 Act and the CVPIA address topics of restoration distinct from the fish
preservation mandate of the 1955 Act”); see also Fed. Br., Doc. 25, at 41-45 (seeking
to distinguish the 1955 Act from the 1984 Act and CVPIA section 3406(b)(23) and
arguing that “the concepts of preservation and restoration are related, but distinct”).
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while in 1992, in response to the subsequent decline in the Trinity River fishery,
Congress sought to ensure the “restoration and maintenance of the Trinity River
fishery” population by providing increased permanent releases. CVPIA § 3406(b)(23)
(emphasis added). The “restoration” goal of the CVPIA reflected the change in
conditions since the 1955 Act, in that “preservation” in 1992 of the then-existing
populations of the Trinity River fishery would equate to accepting the significant
decline in the fishery in the 1960s. However, the basic objective of providing
sufficient releases from the TRD for the Trinity River fishery is shared by the 1955
Act and the CVPIA.

Contrary to arguments made by certain Defendants, Congress did not enact
either the 1984 Act or the CVPIA based on the need for additional authority to
provide “restoration” fishery flows. Hoopa Br., Doc. 24, at 37-40. The 1955 Act
already provided authority for fishery releases. As explained above in section 11.D.1
of the Argument, the “additional authority” provided by the 1984 Act was to authorize
a management program that could address non-TRD impacts and provide restoration
of habitat through non-flow measures, such as gravel augmentation. Indeed, prior to
the 1984 Act, the Secretary had already relied on the 1955 Act to provide
“restoration” fishery flows to increase salmon populations to pre-TRD levels, so

neither the 1984 Act nor the CVPIA were necessary to authorize restoration fishery
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flows. See ER 738. Thus, the “restoration” goal of the CVPIA and 1984 Act is an
update to the “preservation” directive of the 1955 Act.
3. In Enacting Both the 1955 Act and the Central Valley
Project Improvement Act, Congress Understood that

Water Released from the Trinity River Division
Would Reach the Lower Klamath River

All parties to this litigation agree that Congress must have understood that water
released from the TRD necessarily must travel through the Trinity River, then to the
lower Klamath River, and then to the ocean. Defendants rely on the real-world
considerations of the physical relationship between the Trinity River and the lower
Klamath River to argue that the 1955 Act’s grant of authority to make fishery releases
IS not geographically limited. See, e.g., Hoopa Br., Doc. 24, at 24, 29; see also Fed.
Br., Doc. 25, at 33, 34; Yurok Br., Doc. 27, at 14, 15. But that same physical
relationship remained when Congress later enacted CVPIA section 3406(b)(23) and
directed the Secretary to implement permanent fishery releases from the TRD for the
Trinity River fishery. If, as Defendants argue, it would be “arbitrary” to interpret the
1955 Act as only allowing releases to the confluence of the Trinity River and Klamath
River, it must also be arbitrary to interpret CVPIA section 3406(b)(23) in the same
manner. Hoopa Br., Doc. 24, at 25-26.

There is a logical reason that neither the fishery release provisions of the 1955
Act nor the CVPIA are confined to the Trinity River basin-water released from the

TRD for fishery purposes necessarily flows to the lower Klamath River, and the
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anadromous fish that such releases are directed at also necessarily follow this same
path. Federal Defendants are wrong to argue that “there is no logical reason or legal
principle that would dictate that the geographic scope of the 1955 Act be the same as
the scope of the 1984 Act and CVPIA Section 3406(b)(23).” Fed. Br., Doc. 25, at 46.
Itis unreasonable to interpret CVPIA section 3406(b)(23)’s mandate to establish and
implement permanent releases for the Trinity River fishery in a manner that confines
those fishery flows to the Trinity River basin.

4, The Central Valley Project Improvement Act Was the

Final Culmination of Congressional Action Regarding
Fishery Releases from the Trinity River Division

Allowing additional fishery releases under the 1955 Act would defeat an
important purpose of CVPIA section 3406(b)(23) —to finally and permanently resolve
how much TRD water would be dedicated to fishery releases. Both the 1999 Flow
Report and the ROD acknowledged that CVVPIA section 3406(b)(23) was intended to
be “the final resolution . . . regarding permanent instream fishery flow requirements
and TRD operating criteria and procedures necessary for the restoration and
maintenance of the Trinity River anadromous fishery.” ER 540; see also ER 555; ER
643; ER 630; ER 72.® This permanent allocation of TRD water must not be

eviscerated by an unreasonable reading of the 1955 Act.

® The Flow Report states that the report: “provides recommendations to the Secretary
to fulfill fish and wildlife protection mandates of the 1955 Act of Congress that
authorized the construction of the Trinity River Division of the Central Valley Project,
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The consequence of interpreting the 1955 Act as authorizing additional fishery
releases is that even more water is taken from the TRD, and thus unavailable for CVP
water deliveries. The ROD took CVP water away from other CVVP uses by allocating
more TRD water to fishery releases. Additional and variable releases pursuant to the
1955 Act, in addition to the annual volumes determined in the ROD, would impose
additional losses on other CVP uses. That would be contrary to the direction in
CVPIA section 3406(b)(23) to establish and implement “permanent” fishery flows.

D. Even Absent the Central Valley Project Improvement Act,
the 1955 Act Would Not Authorize the Flow Augmentation

Releases Because the Flow Augmentation Releases Do Not
Address an Impact of the Trinity River Division

Even if Congress had never enacted CVVPIA section 3406(b)(23), the proviso in
the 1955 Act would still not authorize the FARSs. In context the proviso authorized the
Secretary to take measures to address impacts on fish and wildlife caused by the TRD.
The FARs are not such a measure.

TRD operations do not cause the low-flow conditions in the lower Klamath
River addressed by the FARs. In dry years such as 2012 and 2013, TRD operations
under the ROD-prescribed releases for August and September actually result in higher

flow in the Trinity River, and hence in the lower Klamath River, than typically would

the 1981 Secretarial Decision that directed the U.S. Fish and Wildlife Service to
conduct the TRFES, the 1984 Trinity River Basin Fish and Wildlife Management Act,
the 1991 Secretarial Decision on Trinity River Flows, the 1992 Central Valley Project
Improvement Act, and Federal Tribal trust responsibilities.” ER 629 (emphasis
added).
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be present absent the TRD. See SER 137-138; SER 307-308, at {1 4-5; SER 312, at
15; SER 318-326. During August and September in dry years, the ROD supplements
natural flow with releases of stored water from the reservoir. Id. In 2012 and 2013,
for the FARs, Reclamation made additional releases of stored water that increased
Trinity River flow far above naturally present flow. Id. In sum, the FARs addressed
the effects of drought on the lower Klamath River, not an impact of TRD operations.
The TRD was not built for the purpose of enhancing conditions for fish and
wildlife. In section 1 of the 1955 Act, Congress authorized the Secretary to
“construct, operate, and maintain” the TRD “for the principal purpose of increasing
the supply of water available for irrigation and other beneficial uses in the Central
Valley of California.” 1955 Act 8§ 1. In section 2 of the 1955 Act, Congress directed:
Subject to the provisions of this Act, operation of the Trinity River
division shall be integrated and coordinated, from both a financial and an
operational standpoint, with the operation of other features of the Central
Valley project, . . . in such manner as will effectuate the fullest, most

beneficial, and most economic utilization of the water resources hereby
made available.

1955 Act § 2. In 1974, the Solicitor’s Office concluded that “the purpose of the
[TRD] is to provide as much water as possible to the Central Valley.” SER 317. Any
interpretation of the 1955 Act’s fish proviso must be harmonized with the TRD’s
“principal purpose.” The TRD serves its principal purpose by storing water that
would otherwise flow to the ocean during the wet season, and redirecting it to the

Central Valley for use there. Fishery releases to the Trinity River detract from this
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principal purpose, because water released to the Trinity River is unavailable for water
supply for the Central Valley.

To be sure, the proviso directs the Secretary to take “appropriate measures” for
“the preservation and propagation of fish and wildlife,” including flows, but this must
be read in context. “Itisa ‘fundamental canon of statutory construction that the words
of a statute must be read in their context and with a view to their place in the overall
statutory scheme.’” Brown & Williamson Tobacco Corp., 529 U.S. at 133. In light of
the TRD’s principal purpose, the proviso cannot reasonably be construed as a grant of
unbounded discretion to use water stored by TRD facilities for fishery purposes. Yet
under Defendants’ approach to construing the proviso, the Secretary is free to dedicate
an unlimited portion of the yield of the TRD to fishery and wildlife uses, because if
read in isolation the text of the proviso does not expressly prohibit such use. As the
district court appropriately observed, reading the 1955 Act as providing “unlimited
authority to take actions to preserve and propagate fish and wildlife . . . would be
absurd....” ER 73 n.25. Statutory interpretations that would produce absurd results
are to be avoided. Arizona State Bd. for Charter Sch. v. U.S. Dept. of Educ., 464 F.3d
1003, 1008 (9th Cir. 2006).

The most reasonable construction of the proviso is that it authorized and
directed the Secretary to take measures necessary to mitigate impacts to fish and

wildlife caused by building and operating the TRD for its water supply purpose. As
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the district court found: “An examination of the purpose of the 1955 Act reveals that
its primary purpose is to integrate the TRD into the CVP. Logically, then, the proviso
In question was to address any impacts to fish and wildlife from that integration.” ER
76; see ER 73 n.25. In his 1981 SID, the Secretary likewise interpreted the proviso as
providing authority to “mitigate losses of fish resources and habitat,” and described
increased flows as intended to “mitigate damage to the fishery” and a “loss-
compensation measure, which is a feature of the Trinity River Division.” ER 744,
749, 753. Any fishery measure taken under authority of the proviso, then, must be a
measure that addresses an impact caused by the TRD. This construction gives effect
to the proviso, while harmonizing it with the TRD’s principal water supply purpose by
recognizing a limit on the fishery release obligation imposed on the TRD.

The text of the proviso further supports this interpretation. The proviso uses the
term “preservation.” As the district court explained: “As defined by Webster’s
Dictionary, to ‘preserve’ is ‘to keep safe from injury, harm, or destruction.’
‘Preserve’ is synonymous with ‘protect.”” ER 75. Protect fish and wildlife from
what? In the context of the 1955 Act, this must mean protect fish from impacts
caused by the construction and operation of the TRD as newly authorized by the 1955
Act. The proviso’s express mention of Trinity River and Clear Creek flows further
suggests Congress adopted the proviso to address impacts expected to be caused by

the TRD. The 1955 Act directed Reclamation to build and operate dams on the
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Trinity River and on Clear Creek. The proviso expressly required flow in those two
streams, flow which would provide habitat for fish blocked by the new dams from
continuing their upstream migration in those streams.

In sum, even if Congress had stopped legislating regarding fishery releases from
the TRD after adopting the 1955 Act, the FARs would still be in excess of the
Secretary’s authority under the proviso in section 2. The proviso was intended to
require the Secretary to take appropriate measures to address impacts of the TRD on
fish and wildlife. The proviso would not authorize the FARS, because the FARSs do
not address an impact caused by the TRD.

IV. The Tribal Interests in the Fishery Resources of the Trinity River

and Klamath River are Not a Source of Authority for Flow
Augmentation Releases

Defendants urge that the federal tribal trust responsibility somehow supports the
FARs. Fed. Br., Doc. 25, at 52; Hoopa Br., Doc. 24, at 54-56; Yurok Br., Doc. 27, at
28-29. But the issue here is authority to make the FARs, and the law is clear that the
trust responsibility is not a source of additional agency authority. A basic principle of
the separation of powers doctrine is that “[t]he Founders of this Nation entrusted the
law making power to the Congress alone . . . .” Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 589 (1952). Consequently, the executive branch’s authority to
take a particular action “must stem either from an act of Congress or from the

Constitution itself.” Id. at 585. “An agency may not confer power upon itself” and
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“an agency’s power is no greater than that delegated to it by Congress.” Louisiana
Pub. Serv. Comm’nv. F.C.C., 476 U.S. 355, 374 (1986); Lyng v. Payne, 476 U.S. 926,
937 (1986).

“The trust obligations of the United States to the Indian tribes are established
and governed by statute rather than the common law, and in fulfilling its statutory
duties, the Government acts not as a private trustee but pursuant to its sovereign
interest in the execution of federal law.” United States v. Jicarillo Apache Nation,
131 S.Ct. 2313, 2318 (2011). “The Government assumes Indian trust responsibilities
only to the extent it expressly accepts those responsibilities by statute.” Id. at 2325.

As this Court has explained, “*unless there is a specific duty that has been placed on
the government with respect to Indians, [the government’s general trust obligation] is
discharged by [the government’s] compliance with general regulations and statutes not
specifically aimed at protecting Indian tribes.”” Gros Ventre Tribe v. United States,
469 F.3d 801, 810 (9th Cir. 2006) (quoting Morongo Band of Mission Indians v. FAA,
161 F.3d 569, 574 (9th Cir.1998)).

In CVPIA section 3406(b)(23) Congress authorized and required specific
agency action to fulfill the trust responsibility. It directed the Secretary “to meet
Federal trust responsibilities” by developing instream flow releases for the Trinity

River fishery. The Secretary fulfilled that obligation through the flows established

under the ROD. The FARs are contrary to the authority granted in section
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3406(b)(23), because they exceed the annual volume limits for fishery releases set in
the ROD.

Nor can the FARs be based on an implied right to instream flow necessary to
support Hoopa or Yurok fishing rights. No such water rights for the Hoopa and Yurok
have ever been adjudicated or quantified. Nor would they support the FARs in any
event. Tribal rights to water to support fishing rights are not traditional, consumptive
water rights based on diversion of water from a stream. Rather, the tribal “entitlement
consists of the right to prevent other appropriators from depleting the streams (sic)
waters below a protected level in any area where the non-consumptive right applies.”
United States v. Adair, 723 F.2d 1394, 1411 (9th Cir. 1983), cert. denied, 467 U.S.
1252 (1984); Joint Bd. of Control of Flathead, Mission and Jocko Irr. Districts v.
United States, 832 F.2d. 1127, 1132 (9th Cir. 1987). When Reclamation made the
2012 and 2013 FARs, the TRD was not depleting the natural flow in the Trinity River.
The FARSs instead used stored water from the TRD to augment instream flows to
levels far above natural instream flows. See SER 137-138; SER 307-308, at {{ 4-5;
SER 312, at 1 5; SER 318-325. Implied tribal water rights to protect instream flow
from depletion by water users therefore cannot be relied upon to support the FARs.

Finally, the Hoopa’s argument that the Court must construe the 1955 Act “in the
light most favorable to the Tribe” has no application in this case. Hoopa Br., Doc. 24,

at 43. The canon that “statutes are to be construed liberally in favor of the Indians,
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with ambiguous provisions interpreted to their benefit” applies only to “federal
statutes that are ‘passed for the benefit of dependent Indian tribes.”” Artichoke Joe’s
California Grand Casino v. Norton, 353 F.3d 712, 729 (9th Cir. 2003) (quoting
Hoonah Indian Ass’n v. Morrison, 170 F.3d 1223, 1228-29 (9th Cir. 1999)). The
1955 Act is not such a statute. The first proviso in section 2 of the 1955 Act was
included by Congress not “for the benefit of dependent Indian tribes,” but to insure the
preservation of fish and wildlife.

That the Hoopa and Yurok would benefit from the protection of fish under the
proviso does not make it legislation specific to them as tribes. Hoonah Indian Ass’n,
170 F.3d at 1228 is illustrative. There, the Ninth Circuit concluded that because the
statute at issue was “for the benefit of rural subsistence users, regardless of whether
they are members of tribes,” Congress was “not passing Indian legislation.” Id. at
1228-1229. The Court explained:

That the legislation may benefit Natives more than others does not make

it Indian legislation, any more than legislation affecting snow mobiles

and river boats is Indian legislation because of the greater importance of

snowmachines and boats than automobiles in the many villages

unconnected with the highway system. Disparate impact on Natives

does not make legislation “Indian legislation” for purposes of the

doctrine that “statutes passed for the benefit of dependent Indian tribes ...

are to be liberally construed, doubtful expressions being resolved in

favor of the Indians.” Bryan, 426 U.S. at 392, 96 S.Ct. 2012 (quoting
Alaska Pacific Fisheries, 248 U.S. at 89, 39 S.Ct. 40).

Id. at 1229. The same result is warranted here. The proviso in the 1955 Act expressly

references fish and wildlife; this reference belies any argument that Congress intended
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to benefit only the tribes. This Court is not required to liberally construe the 1955 Act

in favor of the Hoopa and Yurok.

V.  The Arguments of Proposed Amicus Curiae California
Department of Fish and Wildlife are Inapposite and Unsupported

Proposed amicus the California Department of Fish and Wildlife
(“Department”), in support of Federal Defendants, argues that
... regardless of whether the 1955 Act authorizes the supplemental
flows, federal reclamation law (which includes the CVPIA),
independently requires the Bureau to comply with state law, including
the state common law public trust doctrine and section 5937 of the Fish
and Game Code, in operating the TRD. As explained . . . below, the
Bureau’s 2013 supplemental flow decision was consistent with and

responsive to these state law requirements and therefore was fully
authorized by federal reclamation law.

Amicus Curiae Br., Doc. 28 at 10-11.

As the district court observed, “no party has provided any authority to explain
how this duty [to comply with state law] can be automatically (i.e., without formal
action from any branch of the California government) transformed into an affirmative
authorization for Federal Defendants to take an action that would otherwise not be
authorized.” ER 82. The Department still has not provided any such authority. There
are multiple problems with the Department’s argument.

A.  The Department’s Argument is an Impermissible Post Hoc
Rationalization for the Flow Augmentation Releases

Under the APA, a court must review an agency’s action based on the rationale

for the action expressed by the agency in the administrative record, and not a new
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rationale provided later during litigation. Am. Textile Mfrs. Inst., Inc. v. Donovan, 452
U.S. 490, 539-540 (1981) (the “post hoc rationalizations of the agency or the parties to
this litigation cannot serve as a sufficient predicate for agency action”). Nothing in
the administrative record indicates that Reclamation considered what the public trust
doctrine or Fish and Game Code section 5937 requires of it when operating the TRD,
let alone that Reclamation decided that these state law doctrines required it to make
the FARs. Hence, the rationale newly offered by the Department cannot be a basis for
sustaining Reclamation’s action.
B.  Neither the State Water Board nor Any Court Has

Determined that the Public Trust Doctrine Requires the
Flow Augmentation Releases

Water Contractors agree with the Department that federal reclamation law
requires Reclamation to comply with state law regarding the “‘control, appropriation,

use or distribution of waters’” in operating and managing the TRD, unless such laws
are directly inconsistent with a federal statute. See Amicus Curiae Br., Doc. 28 at 14-
15 (quoting 43 U.S.C. 8 383 and citing California v. United States 438 U.S. 645, 650,
678 (1978)). The public trust doctrine and Fish and Game Code section 5937 are part
of the body of California law relating to water. But these laws do not themselves
dictate how a water project must be operated in any particular case.

The public trust doctrine does not prohibit all avoidable harm to fish. The

California Supreme Court has made clear that “[t]he state must have the power to
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grant . . . rights to appropriate water even if diversions harm the public trust uses.”
Nat’l Audubon Soc’y v. Superior Court, 33 Cal. 3d 419, 426 (1983) (emphasis added).
As the court explained:

The population and economy of this state depend upon the appropriation
of vast quantities of water for uses unrelated to instream trust values. . . .
[Tt would be disingenuous to hold that such appropriations are and
always have been improper to the extent that they harm public trust uses,
and can be justified only upon theories of reliance or estoppel.

Id. at 446.

Application of the public trust doctrine involves a balancing of interests by the
State Water Board, or alternatively a court, something that requires a case by case
evaluation. In State Water Resources Control Board Cases, 136 Cal.App.4th 674, 778
(2006), the court rejected an argument that the State Water Board had violated the
public trust doctrine by not implementing additional measures that were feasible. It
explained:

[ITn determining whether it is “feasible” to protect public trust values

like fish and wildlife in a particular instance, the [State Water ] Board

must determine whether protection of those values, or what level of

protection, is “consistent with the public interest.” . . . While the Board

had a duty to adopt objectives to protect fish and wildlife uses and a

program of implementation for achieving those objectives, in doing so

the Board also had a duty to consider and protect all of the other

beneficial uses to be made of water in the Bay-Delta, including
municipal, industrial, and agricultural uses.

As the Department acknowledges, Fish and Game Code section 5937 “codifies

one aspect of the public trust doctrine.” Amicus Curiae Br., Doc. 28 at 26. Therefore,
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the same balancing principles apply. Section 5937 requires the owner of a dam to
pass sufficient water to the stream below the dam “to keep in good condition any fish
that may be planted or exist below the dam.” Cal. Fish & Game Code § 5937.
Section 5937 does not further define the term “good condition,” nor specify which
“fish” are protected or how far “below the dam” fish must be protected.

Section 5937 cannot reasonably be construed to mandate FARS. The purpose of
section 5937 is to prevent a dam owner or operator from diverting too much water and
thereby causing harm to fish below the dam by drying up the stream. Federal
Defendants made the FARs to address conditions in a location more than 100 miles
downstream from the dam, below the confluence of the Klamath and Trinity Rivers.
ER 212; ER 201-240; ER 320-330. And the TRD did not cause the low flow
conditions in the lower Klamath River that led Federal Defendants to make the FARs.

The State Water Board has not required FARs. The State Water Board defined
Reclamation’s obligation to make fishery releases in Condition 8 of the water rights
permits it issued for the TRD. SER 140-220 (TRD water right applications and
permits). Condition 8 requires minimum releases ranging from 150 cfs to 250 cfs,
depending on the month. Id. Reclamation more than meets the permit release
requirements by complying with the ROD. In particular, during the months of August
and September, the ROD requires minimum releases of 450 cfs, 300 cfs more than the

required minimum releases for those months under the permits. ER 559. The State
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Water Board could revisit the TRD water right permit terms to determine if they are
consistent with the public trust doctrine. But if it did so, there is no assurance it would
conclude the public trust doctrine requires the FARs. It might well decide that using
TRD water for FARSs is not in the public interest, considering all competing needs for
that water. In any event, no such reconsideration has occurred.

The Department’s observation that courts, including federal courts, have
concurrent original jurisdiction with the State Water Board to enforce the public trust
doctrine and Fish and Game Code section 5937 is unavailing. Amicus Curiae Br.,
Doc. 28 at 22-23. No court has addressed whether the public trust doctrine or Fish
and Game Code section 5937 require any change to TRD operations, let alone require
the FARs. The district court could not decide that issue in this case. None of the
pleadings in this action allege a claim that Reclamation was required by the public
trust doctrine or Fish and Game Code section 5937 to make the FARs. Only the
Department, and only as amicus, has claimed that these state laws somehow required
Reclamation to make the FARs.

Lacking a determination by the State Water Board or by a court that the public
trust doctrine or Fish and Game Code section 5937 required the FARs, the Department
offers up Reclamation as the arbiter of the public trust. It argues: “[h]ere, the
Bureau’s 2013 supplemental flow decision was entirely consistent with and

implemented the foregoing requirements of California law.” Amicus Curiae Br., Doc.
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28 at 27. This is a remarkable assertion—that the water rights permit holder itself,
here Reclamation, can define what the public trust doctrine or section 5937 requires
for its water diversion. The Department cites no authority for this proposition, and
Water Contractors are aware of none. Given the obvious inherent conflict that a
permit holder would have in deciding what water supply it should be required to forgo
to benefit the environment, the Department’s position is unlikely to be adopted as
California law any time soon. In reality, Reclamation has no authority to determine
and declare for itself what these state laws require. And, Federal Defendants never
attempted to justify the FARSs as being required by state law.

In sum, the Department’s argument is fatally flawed. There has been no
determination consistent with California law that the FARs are required by, or even
consistent with, the public trust doctrine or Fish and Game Code section 5937. Hence
there is no basis for the Department’s argument that Reclamation was required and
hence authorized by these state laws to make the FARSs.

V1. The District Court Erred in Concluding Water Contractors

Lacked Standing to Pursue Their Claim that Reclamation
Violated Section 7(a)(2) of the Endangered Species Act

The district court held that Water Contractors lacked standing to challenge
Reclamation’s failure to consult under section 7(a)(2) of the ESA because Water
Contractors could not establish adequate injury or causation. ER 54-56; 16 U.S.C.

81536. However, Water Contractors amply demonstrated their concrete economic
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interest in the protection of listed species, and showed that compliance with section
7(a)(2) could protect that interest. The district court erred.
A.  Water Contractors Have a Concrete Interest in the

Protection of Listed Species in the Trinity River and the
Delta

“To satisfy the injury in fact requirement, a plaintiff asserting a procedural
Injury must show that ‘the procedures in question are designed to protect some
threatened concrete interest of his that is the ultimate basis of his standing.”” Cantrell
v. City of Long Beach, 241 F.3d 674, 679 (9th Cir. 2001) (quoting Lujan v. Defenders
of Wildlife, 504 U.S. 555, 573 n.8 (1992)). The district court deemed Water
Contractors’ interests “in ensuring the continued delivery of water to their members”
as necessarily unrelated to “species protection.” ER 54. The district court thereby
failed to follow Supreme Court and Ninth Circuit precedent establishing that
economic interests can be served by promoting species preservation, and hence
support standing for ESA claims.

In Bennett v. Spear, 520 U.S. 154, 176-177 (1997), the Supreme Court held that
petitioners with economic interests in Klamath Project water had standing to seek
judicial review of an agency’s biological opinion issued under section 7(a)(2) of the
ESA. In a footnote, the district court acknowledged that Bennett supports the
proposition that section 7’°s “best available science” standard “encompasses a range of

interests, including an impacted litigant’s interest in avoiding additional ESA
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regulatory burdens,” but stated that the district court “could not locate any similar
authority related to ESA § 7°s consultation requirement.” ER 55n.11. This is a false
distinction. If a challenge to an agency’s compliance with section 7°s “best available
science” standard in a consultation encompasses Water Contractors’ interests, then
necessarily, a challenge to an agency’s complete failure to consult, including the
failure to utilize the best available science, also encompasses Water Contractors’
Interests. Bennett establishes that economic interests in water are cognizable under
section 7.

Bennett also establishes that a plaintiff raising a claim under the citizen suit
provision of the ESA, 16 U.S.C. § 1540(qg), is not subject to a separate “zone-of-
interests” test to prove standing. Bennett, 520 U.S. at 166. Here, Water Contractors’
ESA claimis under the citizen suit provision. ER 167-169. The district court erred by
holding that “Plaintiffs must establish that their interests ‘fall within the zone of
Interests protected by the statute at issue.”” ER 53 (quoting Nat. Res. Def. Council v.
Jewell, 749 F.3d 776, 783 (9th Cir. 2014)).

In Pacific Northwest Generating Cooperative v. Brown, 38 F.3d 1058 (9th Cir.
1994), this Court concluded that purchasers of hydropower had standing to challenge
biological opinions and consultation under section 7 of the ESA because the plaintiffs
had a “genuine economic interest in preserving the salmon.” Pac. Nw., 38 F.3d at

1065. The Court rejected the same reasoning employed by the district court here, that
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because “the legally protected interest of the plaintiffs ‘relates to the water resource,
not the fish,”” the plaintiffs lacked standing to bring an ESA claim. Id. at 1063
(emphasis in original). The Court explained that plaintiffs were “entities whose way
of conducting business may be affected by the alleged failures of the federal agencies
under the Endangered Species Act . . . [and] there is the possibility that successful
challenges to the consultation process would have an impact upon the preservation of
the salmon.” 1d. at 1065. The Court further stated:

A manufacturer of mink coats has an interest in the preservation of mink,

even though his interest is solely economic and he is consuming the

mink. The interest of these plaintiffs in the salmon is not as closely tied

to the fish as the mink manufacturer’s tie to the animal; but nonetheless

the plaintiffs do have a genuine economic interest in preserving the

salmon and therefore an interest protected by the Endangered Species
Act.

Id. at 1065-66. Thus, because plaintiffs had “an interest in the restoration” of the fish,
they could be “partners in the preservation of the species.” Id.; see also Stout v. U.S.
Forest Service, 2011 WL 867775 at *5 (D. Or. Mar. 10, 2011) (finding economic
Interest paired with species preservation interest sufficient for standing to bring ESA
Section 7 claim).

Water Contractors have a concrete interest in the protection of ESA-listed
species in the Trinity River and the Central Valley, because the success or failure of
those species affects their water supply. Plaintiff San Luis’s members, including

plaintiff Westlands, hold water service contracts with Reclamation for CVP water
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supply, and rely on CVP water supply for irrigating their farms, employing farm
workers and other agricultural workers, and sustaining their communities. SER 111-
112, at 11 6-7; SER 94, 99, 105 (at 11 2, 11, 25). Water Contractors thus have a
“direct interest . . . in ensuring the continued delivery of water to their members.” ER
54. The listing of the Southern Oregon/Northern Sacramento California Coasts coho
salmon in the Trinity River, and the winter-run Chinook salmon, spring-run Chinook
salmon, Central Valley steelhead, green sturgeon, and Delta Smelt in the Central
Valley (together, the “listed species”), has resulted in standards being incorporated
into biological opinions and incidental take statements that are designed to protect the
listed species. SER 112, at § 9; SER 302-303, at |{ 3-4. Deterioration in the
condition of the listed species has resulted—and continues to result—in more
stringent regulation of CVVP operations and reduction in CVP water deliveries to
Water Contractors’ members. SER 302-303, at 11 3-4. Because Water Contractors’
ability to deliver water to their members is dependent on the status and recovery of the
listed species, Water Contractors have become “partners in the preservation of the
species.” Pacific Northwest, 38 F.3d at 1065.
B. Harm to Listed Species from the Flow Augmentation

Releases Poses a Credible Threat of Harm to Water
Contractors

A “credible threat” of harm is sufficient to establish injury-in-fact. Nat. Res.

Def. Council v. U.S. E.P.A., 735 F.3d 873, 878 (9th Cir. 2013); Cent. Delta Water
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Agency v. United States, 306 F.3d 938, 950 (9th Cir. 2002). Mixing the analysis of
injury and causation, the district court found that Water Contractors failed to establish
“that the FARs were likely to harm their protected interests to any degree of
probability, let alone to a ‘reasonably probable’ degree.” ER 55-56 (citing Hall v.
Norton, 266 F.3d 969, 977 (9th Cir. 2001)). This ruling is inconsistent with Ninth
Circuit precedent, which supports finding the threat of injury to Water Contractors’
interests sufficient to meet the “credible threat” of harm standard for injury-in-fact.

For example, in Krottner v. Starbucks Corporation, 628 F.3d 1139, 1140 (9th
Cir. 2010), the plaintiffs were two Starbucks employees who sued Starbucks for
negligence and breach of contract after a laptop containing their names, addresses, and
social security numbers was stolen from Starbucks. The Ninth Circuit held that the
plaintiffs’ increased risk of future identity theft constituted an injury-in-fact for
standing purposes. Plaintiffs had “alleged a credible threat of real and immediate
harm stemming from the theft of a laptop containing their unencrypted personal data.”
Id. at 1143.

The increased risk of future harm to Water Contractors’ interest in species
protection likewise presented a “credible threat” of real and immediate harm
stemming from the FARs. When Water Contractors filed this action, the ultimate size

and duration of the 2013 FARs was unknown, but as planned would exceed 100,000
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acre-feet.” ER 12-13; ER 209-10. The FARs threatened a reduction in the total
volume of TRD water available to maintain cold water temperatures for listed species
In the Sacramento River. See SER 122-124, 136-137; SER 242-245. Reclamation
acknowledged that the FARs would result in a reduction in the quantity of cold water
storage available to the listed species (ER 223), and record evidence confirms that
inadequate cold water storage adversely impacts listed species (SER 122-124; SER
242-245; SER 350-353; see also ER 394-395). Thus, when Water Contractors filed
this action, the FARs posed a “credible threat” to listed species—and Water
Contractors’ interest in protecting the same—sufficient to afford Water Contractors
standing.

C.  Water Contractors Satisfy the Causation and
Redressability Requirements for Procedural Standing

“Plaintiffs alleging procedural injury ‘must show only that they have a

procedural right that, if exercised, could protect their concrete interests.” Salmon
Spawning & Recovery Alliance v. Gutierrez, 545 F.3d 1220, 1226 (9th Cir. 2008)
(citing Defs. of Wildlife v. U.S. Envtl. Prot. Agency, 420 F.3d 946, 957 (9th Cir. 2005)

rev’d and remanded sub nom. Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551

U.S. 644 (2007)). Here, if Reclamation engaged in section 7(a)(2) consultation, the

® When evaluating whether the elements of standing are satisfied, courts look at the
facts “as they exist at the time the complaint was filed.” Lujan, 504 U.S. 555 at 598
n.4 (emphasis in original) (internal quotation marks omitted); Clark v. City of
Lakewood, 259 F.3d 996, 1006 (9th Cir. 2001).
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FARs could be modified to better protect Water Contractors’ concrete interest in the
listed species. Water Contractors therefore satisfy causation and redressability
requirements.

The application of the lessened causation and redressability analysis for
procedural standing is well-established in the Ninth Circuit. In Natural Resources
Defense Council, 749 F.3d at 783-84, an en banc panel of the Ninth Circuit applied
the standard to find the Natural Resources Defense Council had standing to allege a
procedural violation under section 7(a)(2) because it demonstrated that “if the Bureau
engage[d] in adequate consultation, the DMC [water service] Contracts could better
protect Plaintiffs’ concrete interest in the delta smelt than the contracts [did]
currently.” More recently, in Alliance for the Wild Rockies v. U.S. Department of
Agriculture, 772 F.3d 592, 599 (9th Cir. 2014), this Court found standing when ESA
consultation on a management plan governing helicopter flights could redress the
Alliance’s interest in the protection of Yellowstone grizzly bears.

Here, the proper inquiry is whether, if Reclamation engaged in adequate
consultation regarding the FARSs, there is a possibility such consultations would result
in modifications that are more protective of Water Contractors’ interest in the listed
species. See Massachusetts v. E.P.A., 549 U.S. 497, 518 (2007). The answer is yes.
If Reclamation engaged in consultation on the FARs, the resultant biological opinion

could have modified the releases to protect Water Contractors’ concrete interest in the
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listed species. Consultation would require Reclamation to analyze adverse impacts to
the listed species and could require reasonable and prudent measures or alternatives to
address those impacts in a way that improves the status of the species. For example,
Reclamation could be required to limit the quantity of the releases in order to keep
more water in cold water storage, which would better protect listed salmonids in the
Sacramento River. See SER 119-139; SER 242-245. Or, the timing of the FARs
could be modified to avoid adverse effects to the location and availability of micro
habitat for coho salmon rearing in the Trinity River. See SER 227-228, 236-238. Any
of these changes would make the FARs more protective of the listed species, and as a
result, Water Contractors’ interests. Water Contractors therefore satisfy the causation
and redressability requirements for procedural standing, and thus this Court should
reverse the district court’s finding that Water Contractors lacked standing to challenge
Reclamation’s failure to consult under section 7(a)(2).
VII. The Flow Augmentation Releases Violated Reclamation’s

Obligation to Comply with State Water Law Regarding
Authorized Place of Use

The district court held that the FARs do not violate 43 U.S.C. § 383, which
requires Reclamation to operate the CVP in “conformity with” state law “relating to
the control, appropriation, use or distribution of water used in irrigation.” ER 78-81
(quoting California v. United States, 438 U.S. at 669, 678). This ruling should be

reversed, because the lower Klamath River, the location targeted by the FARSs, is not
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an approved place of use under the state water rights permits for the TRD. See SER
140-220 (TRD water right applications and permits); see also SER 403-418 (petition
for 2012 FARs seeking to temporarily include the lower Klamath River in the
authorized place of use). Federal Defendants’ use of TRD water in the lower Klamath
River for the FARs therefore violated state water law.

Under California law, “[t]he issuance of a [water right] permit gives the right to
take and use water only to the extent and for the purpose allowed in the permit.” Cal.
Wat. Code § 1381. A permittee may change the place of use “only upon permission
of the board.” Cal. Wat. Code 8§ 1701. The diversion or use of water “other than as
authorized . . . isa trespass.” Cal. Wat. Code § 1052(a). The State Water Board has
concluded that “the use of water inconsistent with the terms and conditions of a permit
or license constitutes a trespass against the State of California....” See, e.g., State
Water Resources Control Board Order WR 99-001, 1999 WL 166226 (Mar. 3, 1999)
at *5 (citing Cal. Wat. Code, § 1052); State Water Resources Control Board Order No.
WR 2008-0015, 2008 WL 904658 (Mar. 18, 2008) at *7.

Despite these provisions of the Water Code, and without explanation why they
do not govern here, the district court concluded that the FARs did not violate
California water law. For its conclusion, the district court relied on a letter by State

Water Board staff regarding the FARs for 2012. ER 79-80; SER [399-400]. The staff
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letter is non-precedential,*°

and like the district court’s opinion does not address the
provisions of the Water Code cited above. Nor does the staff letter reflect the facts.
Implicit in the staff letter is the notion that a permittee may abandon water it has
diverted to storage by releasing it from a dam if it so chooses, without violating state
water law. But that is not what Federal Defendants did here. Federal Defendants
made a use of the water subject to the TRD permits that was targeted at a specific,
unpermitted place of use, the lower Klamath River. That use was contrary to the
Water Code.

Furthermore, Reclamation has no statutory authority to abandon water
developed by the CVP. The authorized purposes of the CVP are:

Improving navigation, regulating the flow of the San Joaquin River and

the Sacramento River, controlling floods, providing for storage and for

the delivery of stored waters thereof, for the reclamation of arid and

semiarid lands and lands of Indian reservations, and mitigation,

protection, and restoration of fish and wildlife and other beneficial uses,
and for the generation and sale of electric energy. . . .

50 Stat. 844, 850 (Aug. 26, 1937) (as amended); see San Luis Unit Food Producersv.
United States, 772 F. Supp. 2d 1210, 1238 (E.D. Cal. 2011). Abandoning water
developed by the CVP at significant expense, and that is desperately needed for

multiple uses in the Central Valley, is nowhere in this list.

1% The staff letter is not the official opinion of the State Water Board itself, and has no
precedential or binding effect. See SWRCB Order WR 96-1, 1996 WL 82542 at *8,
n. 11 (1996); SWRCB Order WQ 2001-05-CWP, 2001 WL 293726 at *7 (Mar. 7,
2001).
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Nor can the FARs be justified under California Fish and Game Code section
5937, also cited by the district court. ER 79. As explained previously, section 5937
addresses the effects of dams on fish. It requires the owner of a dam to make some
level of releases for the benefit of fish “below the dam.” Here, Federal Defendants
used the FARs to greatly increase natural Trinity River flows to address a condition in
another river over one hundred miles away that had nothing to do with the presence of
the TRD. See California Trout, Inc. v. Superior Court, 218 Cal.App.3d 187, 206
(1990) (describing Fish & Game Code sections 5946 and 5937 as bringing the
“natural flows” of streams within the “statutory recognition of public trust values”).
Reclamation has never claimed it was required by section 5937 to make the FARs.
Nor did the district court explain how Fish and Game Code section 5937 could excuse
Reclamation from the limitations of its water rights permits and the requirements of
the Water Code.

The Court should reverse the district court, and hold that the FARs were in
violation of California water law and hence in violation of 43 U.S.C. section 383.

VIIIl. Reclamation Violated its Duty Under Central Valley Project

Improvement Act Section 3411(a) to Obtain a Change in the

Permitted Place of Use Before Making the Flow Augmentation
Releases

The district court held that the FARs do not violate CVPIA section 3411(a). ER

81. This ruling should be reversed.
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CVPIA section 3411(a) imposes a mandatory duty on the Secretary to obtain a
modification of the state water rights permits for the CVP prior to reallocating CVVP
water to a new place of use. Section 3411(a) provides in relevant part:

the Secretary shall, prior to the reallocation of water from any . . . place
of use specified within applicable Central Valley Project water rights
permits and licenses to a . . . place of use not specified within said
permits and licenses, obtain a modification in those permits and licenses,
In @ manner consistent with provisions of applicable State law, to allow
such change in . . . place of use.

Pub. L. No. 102-575, Title 34, 106 Stat. 4706 (1992), § 3411(a). This Court
interpreted section 3411(a) in Westlands Water District v. Natural Resources Defense
Council, 43 F.3d 457 (9th Cir. 1994). It explained the import of section 3411(a):

Because the federal government owns the Central Valley Project, the
federal government holds water rights to California water. Under
California water law, every water right permit restricts the location and
use of that water. If a water user wishes to change either the location or
use of that water, he must file a change application with the California
Water Resources Control Board. Cal. Water Code 88 1700-1707 (West
1971 & Supp. 1994). Inshort, section 3411(a) restates the requirements
of California water law.

Id. at 461 (emphasis added.) In Westlands this Court recognized that California water
law imposes specific requirements and a procedure for changing the approved place of
use in a water rights permit. See Cal. Water Code 8§88 1700-1707. Section 3411(a)
specifically directs the Secretary to follow this state law process and obtain a permit

modification before reallocating CVVP water to a new place of use.
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The lower Klamath River is not an approved place of use in the water right
permits for the TRD. See SER 140-220; see also SER 403-418 (petition for 2012
FARs seeking to temporarily include the lower Klamath River in the authorized place
of use). To comply with section 3411(a), Federal Defendants were required to seek
and obtain changes to the water right permits for the TRD before reallocating water
for use in the lower Klamath River. Federal Defendants did not do so and therefore
violated section 3411(a).

The district court based its conclusion that Reclamation did not violate section
3411(a) on its reading of California law, concluding that “[b]ecause no change of
place of use permit was required by state law prior to Reclamation’s implementation
of the FARs, Reclamation did not violate § 3411(a).” ER 81. However, section
3411(a) does not say “do not violate California law.” Rather, section 3411(a)
specifically directs Reclamation to obtain a permit modification before reallocating
CVP water to a new place of use. It specifically directs Reclamation to obtain such
permit modification “in a manner consistent with the provisions of applicable State
law,” i.e., California Water Code sections 1700 to 1707. Thus, even assuming state
law did not require Reclamation to obtain a permit modification prior to making the
FARs, section 3411(a) did.

The district court misread Westlands as supporting its conclusion to the

contrary, quoting the statement in Westlands that “[i]n short, section 3411(a) restates
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the requirements of California water law.” ER 81. But, in the sentence immediately
preceding that quote, the Westlands court explained that California law requires a
water user to obtain a permit modification if he “wishes to change either the location
or use of that water.” Westlands Water Dist., 43 F.3d at 461. The Westlands court
described section 3411(a) as restating California law, because it understood that
California law requires a permit modification prior to putting water to a new place of
use. That is the opposite of the district court’s reading of California law. Westlands
thus contradicts, rather than supports, the district court’s conclusion.

Congress had good reason for directing Federal Defendants in section 3411(a)
to obtain a permit change before reallocating CVVP water to a new place of use; a
failure to do so exposes the CVP to a risk of diminishing its water rights. As the State
Water Board’s staff letter explained about the FARs: “absent a transfer or other
change approved by the State Water Board, the [Division of Water Rights] cannot
consider the bypass and/or release of water for such purposes as a beneficial use
unless Reclamation’s permitted place of use includes the streams where the water is
bypassed and/or released.” SER 400. The staff letter warned: “failure to put water to
beneficial use for a period of five years may result in reversion of the water to the
public and result in partial or total revocation of the water right. (Wat. Code, 8§

1241.)” 1d. The requirement of section 3411(a) to seek a permit modification before
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reallocating water to an unpermitted place of use thus protects against loss of CVVP
water rights.

Federal Defendants’ failure to obtain a permit modification has another
significant substantive consequence. A permit holder seeking an amendment must
establish “that the change will not operate to the injury of any legal user of the water
involved.” Cal. Wat. Code § 1702. This is commonly known as the “no injury” rule.
This rule protects CVP contractors, including Water Contractors, from injury due to a
change in CVP water rights permits. State Water Res. Control Bd. Cases, 136
Cal.App.4th at 804. Both Reclamation and the State Water Board recognized that the
FARs could injure CVP contractors such as Water Contractors. SER 412-413; SER
399. To obtain a permit modification for the FARs, therefore, Reclamation will be
required to avoid or mitigate water supply losses to Water Contractors. Id. Butunder
the district court’s ruling, Reclamation is allowed to evade the “no injury” rule for
permit modifications, and to deplete CVVP water supplies without any mitigation.

In sum, section 3411(a) required Federal Defendants to obtain a modification to
the state water rights permits for the TRD before making the FARs. They did not do
so. The FARs therefore violated section 3411(a).

CONCLUSION

Water Contractors request that this Court rule as follows:
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First, reverse the district court’s judgment regarding Water Contractors’ CVPIA
section 3406(b)(23) claim and rule that releases of CVP water from the TRD made to
benefit the Trinity River fishery located in either the Trinity River or lower Klamath
River are governed by the permanent annual volumes of water established in the ROD
pursuant to section 3406(b)(23). Rule that Reclamation violated section 3406(b)(23)
by making the FARs, because the releases exceeded the annual volume limits
established by the ROD.

Second, affirm the district court’s judgment that Federal Defendants lacked
authority under the 1955 Act to make the FARs and rule that Federal Defendants’
reading of the 1955 Act conflicts with CVVPIA section 3406(b)(23), which as the later
and more specific statute abrogated authority under the 1955 Act to make additional
releases from the TRD for the benefit of downstream fish populations, including the
Trinity River fishery.

Third, reverse the district court’s judgment regarding Water Contractors’
Endangered Species Act claim and rule that Water Contractors established standing to
challenge Reclamation’s failure to engage in section 7 consultation under the ESA.

Fourth, reverse the district court’s judgment regarding Water Contractors’ claim
under 43 U.S.C. section 383 and rule that Reclamation violated its obligation under 43

U.S.C. section 383 to comply with California water law by failing to follow the
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procedures for obtaining a change in the authorized place of use for the TRD water
right permits prior to using water in the lower Klamath River for the FARSs.
Finally, reverse the district court’s judgment regarding Water Contractors’
claim under CVPIA section 3411(a) and rule that Reclamation violated section
3411(a) by failing to obtain a modification to the authorized place of use for the TRD
water right permits prior to allocating water to the lower Klamath River for the FARS.
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In addition to the Water Contractors, other parties to the District Court
proceeding have filed appeals to this Court of the District Court’s Final Judgment and
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statutes, etc., are contained in the addendum of Opening Brief of Appellant Hoopa
Valley Tribe (Doc. 24).
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5 USC 706: Scope of review
Text contains those laws in effect on February 17, 2016

From Title 5-GOVERNMENT ORGANIZATION AND EMPLOYEES
PART I-THE AGENCIES GENERALLY
CHAPTER 7-JUDICIAL REVIEW
Jump To:
Source Credit
Miscellaneous

§706. Scope of review
To the extent necessary to decision and when presented, the reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of
the terms of an agency action. The reviewing court shall-
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be-
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise
reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393 .)

Historical and Revision Notes

Revised Statutes and
Statutes at Large

|5 U.S.C. 1009(e). [June 11, 1946, ch. 324, §10(e), 60 Stat. 243 .

Derivation U.S. Code

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface of this report.

ABBREVIATION OF RECORD
Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941 , which authorized abbreviation of record on review
or enforcement of orders of administrative agencies and review on the original papers, provided, in
section 35 thereof, that: "This Act [see Tables for classification] shall not be construed to repeal or
modify any provision of the Administrative Procedure Act [see Short Title note set out preceding
section 551 of this title]."
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16 USC 1536: Interagency cooperation
Text contains those laws in effect on February 17, 2016

From Title 16-CONSERVATION

CHAPTER 35-ENDANGERED SPECIES
Jump To:

Source Credit

References In Text

Amendments

Miscellaneous

81536. Interagency cooperation

(a) Federal agency actions and consultations

(1) The Secretary shall review other programs administered by him and utilize such programs in
furtherance of the purposes of this chapter. All other Federal agencies shall, in consultation with and with the
assistance of the Secretary, utilize their authorities in furtherance of the purposes of this chapter by carrying
out programs for the conservation of endangered species and threatened species listed pursuant to section
1533 of this title.

(2) Each Federal agency shall, in consultation with and with the assistance of the Secretary, insure that
any action authorized, funded, or carried out by such agency (hereinafter in this section referred to as an
"agency action") is not likely to jeopardize the continued existence of any endangered species or threatened
species or result in the destruction or adverse modification of habitat of such species which is determined by
the Secretary, after consultation as appropriate with affected States, to be critical, unless such agency has
been granted an exemption for such action by the Committee pursuant to subsection (h) of this section. In
fulfilling the requirements of this paragraph each agency shall use the best scientific and commercial data
available.

(3) Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with the
Secretary on any prospective agency action at the request of, and in cooperation with, the prospective
permit or license applicant if the applicant has reason to believe that an endangered species or a threatened
species may be present in the area affected by his project and that implementation of such action will likely
affect such species.

(4) Each Federal agency shall confer with the Secretary on any agency action which is likely to jeopardize
the continued existence of any species proposed to be listed under section 1533 of this title or result in the
destruction or adverse modification of critical habitat proposed to be designated for such species. This
paragraph does not require a limitation on the commitment of resources as described in subsection (d).

(b) Opinion of Secretary

(1)(A) Consultation under subsection (a)(2) with respect to any agency action shall be concluded within
the 90-day period beginning on the date on which initiated or, subject to subparagraph (B), within such other
period of time as is mutually agreeable to the Secretary and the Federal agency.

(B) In the case of an agency action involving a permit or license applicant, the Secretary and the Federal
agency may not mutually agree to conclude consultation within a period exceeding 90 days unless the
Secretary, before the close of the 90th day referred to in subparagraph (A)-

(i) if the consultation period proposed to be agreed to will end before the 150th day after the date on
which consultation was initiated, submits to the applicant a written statement setting forth-
(I) the reasons why a longer period is required,
(I the information that is required to complete the consultation, and
(1) the estimated date on which consultation will be completed; or

(ii) if the consultation period proposed to be agreed to will end 150 or more days after the date on which
consultation was initiated, obtains the consent of the applicant to such period.

The Secretary and the Federal agency may mutually agree to extend a consultation period established
under the preceding sentence if the Secretary, before the close of such period, obtains the consent of the
applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded within such period as is agreeable to the
Secretary, the Federal agency, and the applicant concerned.

(3)(A) Promptly after conclusion of consultation under paragraph (2) or (3) of subsection (a), the Secretary
shall provide to the Federal agency and the applicant, if any, a written statement setting forth the Secretary's
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opinion, and a summary of the information on which the opinion is based, detailing how the agency action
affects the species or its critical habitat. If jeopardy or adverse modification is found, the Secretary shall
suggest those reasonable and prudent alternatives which he believes would not violate subsection (a)(2)
and can be taken by the Federal agency or applicant in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion issued by the Secretary incident to such
consultation, regarding an agency action shall be treated respectively as a consultation under subsection (a)
(2), and as an opinion issued after consultation under such subsection, regarding that action if the Secretary
reviews the action before it is commenced by the Federal agency and finds, and notifies such agency, that
no significant changes have been made with respect to the action and that no significant change has
occurred regarding the information used during the initial consultation.

(4) If after consultation under subsection (a)(2), the Secretary concludes that-

(A) the agency action will not violate such subsection, or offers reasonable and prudent alternatives
which the Secretary believes would not violate such subsection;

(B) the taking of an endangered species or a threatened species incidental to the agency action will not
violate such subsection; and

(C) if an endangered species or threatened species of a marine mammal is involved, the taking is
authorized pursuant to section 1371(a)(5) of this title;

the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written
statement that-
(i) specifies the impact of such incidental taking on the species,
(ii) specifies those reasonable and prudent measures that the Secretary considers necessary or
appropriate to minimize such impact,
(iii) in the case of marine mammals, specifies those measures that are necessary to comply with section

1371(a)(5) of this title with regard to such taking, and

(iv) sets forth the terms and conditions (including, but not limited to, reporting requirements) that must
be complied with by the Federal agency or applicant (if any), or both, to implement the measures specified
under clauses (ii) and (jii).

(c) Biological assessment

(1) To facilitate compliance with the requirements of subsection (a)(2), each Federal agency shall, with
respect to any agency action of such agency for which no contract for construction has been entered into
and for which no construction has begun on November 10, 1978, request of the Secretary information
whether any species which is listed or proposed to be listed may be present in the area of such proposed
action. If the Secretary advises, based on the best scientific and commercial data available, that such
species may be present, such agency shall conduct a biological assessment for the purpose of identifying
any endangered species or threatened species which is likely to be affected by such action. Such
assessment shall be completed within 180 days after the date on which initiated (or within such other period
as is mutually agreed to by the Secretary and such agency, except that if a permit or license applicant is
involved, the 180-day period may not be extended unless such agency provides the applicant, before the
close of such period, with a written statement setting forth the estimated length of the proposed extension
and the reasons therefor) and, before any contract for construction is entered into and before construction is
begun with respect to such action. Such assessment may be undertaken as part of a Federal agency's
compliance with the requirements of section 102 of the National Environmental Policy Act of 1969 (42
U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under subsection (g) of this section for that action
may conduct a biological assessment to identify any endangered species or threatened species which is
likely to be affected by such action. Any such biological assessment must, however, be conducted in
cooperation with the Secretary and under the supervision of the appropriate Federal agency.

(d) Limitation on commitment of resources

After initiation of consultation required under subsection (a)(2), the Federal agency and the permit or
license applicant shall not make any irreversible or irretrievable commitment of resources with respect to the
agency action which has the effect of foreclosing the formulation or implementation of any reasonable and
prudent alternative measures which would not violate subsection (a)(2) of this section.

(e) Endangered Species Committee

(1) There is established a committee to be known as the Endangered Species Committee (hereinafter in
this section referred to as the "Committee").

(2) The Committee shall review any application submitted to it pursuant to this section and determine in
accordance with subsection (h) of this section whether or not to grant an exemption from the requirements of
subsection (a)(2) of this section for the action set forth in such application.

(3) The Committee shall be composed of seven members as follows:
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(A) The Secretary of Agriculture.

(B) The Secretary of the Army.

(C) The Chairman of the Council of Economic Advisors.

(D) The Administrator of the Environmental Protection Agency.

(E) The Secretary of the Interior.

(F) The Administrator of the National Oceanic and Atmospheric Administration.

(G) The President, after consideration of any recommendations received pursuant to subsection (g)(2)
(B) shall appoint one individual from each affected State, as determined by the Secretary, to be a member
of the Committee for the consideration of the application for exemption for an agency action with respect
to which such recommendations are made, not later than 30 days after an application is submitted
pursuant to this section.

(4)(A) Members of the Committee shall receive no additional pay on account of their service on the
Committee.

(B) While away from their homes or regular places of business in the performance of services for the
Committee, members of the Committee shall be allowed travel expenses, including per diem in lieu of
subsistence, in the same manner as persons employed intermittently in the Government service are allowed
expenses under section 5703 of title 5.

(5)(A) Five members of the Committee or their representatives shall constitute a quorum for the
transaction of any function of the Committee, except that, in no case shall any representative be considered
in determining the existence of a quorum for the transaction of any function of the Committee if that function
involves a vote by the Committee on any matter before the Committee.

(B) The Secretary of the Interior shall be the Chairman of the Committee.

(C) The Committee shall meet at the call of the Chairman or five of its members.

(D) All meetings and records of the Committee shall be open to the public.

(6) Upon request of the Committee, the head of any Federal agency is authorized to detail, on a
nonreimbursable basis, any of the personnel of such agency to the Committee to assist it in carrying out its
duties under this section.

(7)(A) The Committee may for the purpose of carrying out its duties under this section hold such hearings,
sit and act at such times and places, take such testimony, and receive such evidence, as the Committee
deems advisable.

(B) When so authorized by the Committee, any member or agent of the Committee may take any action
which the Committee is authorized to take by this paragraph.

(C) Subject to the Privacy Act [5 U.S.C. 552a], the Committee may secure directly from any Federal
agency information necessary to enable it to carry out its duties under this section. Upon request of the
Chairman of the Committee, the head of such Federal agency shall furnish such information to the
Committee.

(D) The Committee may use the United States mails in the same manner and upon the same conditions
as a Federal agency.

(E) The Administrator of General Services shall provide to the Committee on a reimbursable basis such
administrative support services as the Committee may request.

(8) In carrying out its duties under this section, the Committee may promulgate and amend such rules,
regulations, and procedures, and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the consideration of an application for an
exemption under this section the Committee may issue subpenas for the attendance and testimony of
witnesses and the production of relevant papers, books, and documents.

(20) In no case shall any representative, including a representative of a member designated pursuant to
paragraph (3)(G) of this subsection, be eligible to cast a vote on behalf of any member.

(f) Promulgation of regulations; form and contents of exemption application
Not later than 90 days after November 10, 1978, the Secretary shall promulgate regulations which set
forth the form and manner in which applications for exemption shall be submitted to the Secretary and the
information to be contained in such applications. Such regulations shall require that information submitted in
an application by the head of any Federal agency with respect to any agency action include, but not be
limited to-
(1) a description of the consultation process carried out pursuant to subsection (a)(2) of this section
between the head of the Federal agency and the Secretary; and
(2) a statement describing why such action cannot be altered or modified to conform with the
requirements of subsection (a)(2) of this section.

(g9) Application for exemption; report to Committee
(1) A Federal agency, the Governor of the State in which an agency action will occur, if any, or a permit or
license applicant may apply to the Secretary for an exemption for an agency action of such agency if, after
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consultation under subsection (a)(2), the Secretary's opinion under subsection (b) indicates that the
agency action would violate subsection (a)(2). An application for an exemption shall be considered initially
by the Secretary in the manner provided for in this subsection, and shall be considered by the Committee for
a final determination under subsection (h) after a report is made pursuant to paragraph (5). The applicant for
an exemption shall be referred to as the "exemption applicant" in this section.

(2)(A) An exemption applicant shall submit a written application to the Secretary, in a form prescribed
under subsection (f), not later than 90 days after the completion of the consultation process; except that, in
the case of any agency action involving a permit or license applicant, such application shall be submitted not
later than 90 days after the date on which the Federal agency concerned takes final agency action with
respect to the issuance of the permit or license. For purposes of the preceding sentence, the term "final
agency action" means (i) a disposition by an agency with respect to the issuance of a permit or license that
is subject to administrative review, whether or not such disposition is subject to judicial review; or (ii) if
administrative review is sought with respect to such disposition, the decision resulting after such review.
Such application shall set forth the reasons why the exemption applicant considers that the agency action
meets the requirements for an exemption under this subsection.

(B) Upon receipt of an application for exemption for an agency action under paragraph (1), the Secretary
shall promptly (i) notify the Governor of each affected State, if any, as determined by the Secretary, and
request the Governors so notified to recommend individuals to be appointed to the Endangered Species
Committee for consideration of such application; and (ii) publish notice of receipt of the application in the
Federal Register, including a summary of the information contained in the application and a description of
the agency action with respect to which the application for exemption has been filed.

(3) The Secretary shall within 20 days after the receipt of an application for exemption, or within such
other period of time as is mutually agreeable to the exemption applicant and the Secretary-

(A) determine that the Federal agency concerned and the exemption applicant have-

(i) carried out the consultation responsibilities described in subsection (a) in good faith and made a
reasonable and responsible effort to develop and fairly consider modifications or reasonable and
prudent alternatives to the proposed agency action which would not violate subsection (a)(2);

(ii) conducted any biological assessment required by subsection (c); and

(iii) to the extent determinable within the time provided herein, refrained from making any irreversible
or irretrievable commitment of resources prohibited by subsection (d); or

(B) deny the application for exemption because the Federal agency concerned or the exemption
applicant have not met the requirements set forth in subparagraph (A)(i), (ii), and (iii).

The denial of an application under subparagraph (B) shall be considered final agency action for purposes
of chapter 7 of title 5.

(4) If the Secretary determines that the Federal agency concerned and the exemption applicant have met
the requirements set forth in paragraph (3)(A)(i), (i), and (iii) he shall, in consultation with the Members of
the Committee, hold a hearing on the application for exemption in accordance with sections 554, 555, and
556 (other than subsection (b)(1) and (2) thereof) of title 5 and prepare the report to be submitted pursuant
to paragraph (5).

(5) Within 140 days after making the determinations under paragraph (3) or within such other period of
time as is mutually agreeable to the exemption applicant and the Secretary, the Secretary shall submit to the
Committee a report discussing-

(A) the availability of reasonable and prudent alternatives to the agency action, and the nature and
extent of the benefits of the agency action and of alternative courses of action consistent with conserving
the species or the critical habitat;

(B) a summary of the evidence concerning whether or not the agency action is in the public interest and
is of national or regional significance;

(C) appropriate reasonable mitigation and enhancement measures which should be considered by the
Committee; and

(D) whether the Federal agency concerned and the exemption applicant refrained from making any
irreversible or irretrievable commitment of resources prohibited by subsection (d).

(6) To the extent practicable within the time required for action under subsection (g) of this section, and
except to the extent inconsistent with the requirements of this section, the consideration of any application
for an exemption under this section and the conduct of any hearing under this subsection shall be in
accordance with sections 554, 555, and 556 (other than subsection (b)(3) of section 556) of title 5.

(7) Upon request of the Secretary, the head of any Federal agency is authorized to detail, on a
nonreimbursable basis, any of the personnel of such agency to the Secretary to assist him in carrying out his
duties under this section.

(8) All meetings and records resulting from activities pursuant to this subsection shall be open to the
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public.

(h) Grant of exemption
(1) The Committee shall make a final determination whether or not to grant an exemption within 30 days
after receiving the report of the Secretary pursuant to subsection (g)(5). The Committee shall grant an
exemption from the requirements of subsection (a)(2) for an agency action if, by a vote of not less than five
of its members voting in person-
(A) it determines on the record, based on the report of the Secretary, the record of the hearing held
under subsection (g)(4) and on such other testimony or evidence as it may receive, that-
(i) there are no reasonable and prudent alternatives to the agency action;
(i) the benefits of such action clearly outweigh the benefits of alternative courses of action consistent
with conserving the species or its critical habitat, and such action is in the public interest;
(iii) the action is of regional or national significance; and
(iv) neither the Federal agency concerned nor the exemption applicant made any irreversible or
irretrievable commitment of resources prohibited by subsection (d); and

(B) it establishes such reasonable mitigation and enhancement measures, including, but not limited to,
live propagation, transplantation, and habitat acquisition and improvement, as are necessary and
appropriate to minimize the adverse effects of the agency action upon the endangered species,
threatened species, or critical habitat concerned.

Any final determination by the Committee under this subsection shall be considered final agency action for
purposes of chapter 7 of title 5.

(2)(A) Except as provided in subparagraph (B), an exemption for an agency action granted under
paragraph (1) shall constitute a permanent exemption with respect to all endangered or threatened species
for the purposes of completing such agency action-

(i) regardless whether the species was identified in the biological assessment; and
(ii) only if a biological assessment has been conducted under subsection (c) with respect to such
agency action.

(B) An exemption shall be permanent under subparagraph (A) unless-

(i) the Secretary finds, based on the best scientific and commercial data available, that such exemption
would result in the extinction of a species that was not the subject of consultation under subsection (a)(2)
or was not identified in any biological assessment conducted under subsection (c), and

(ii) the Committee determines within 60 days after the date of the Secretary's finding that the exemption
should not be permanent.

If the Secretary makes a finding described in clause (i), the Committee shall meet with respect to the
matter within 30 days after the date of the finding.

(i) Review by Secretary of State; violation of international treaty or other international obligation of

United States

Notwithstanding any other provision of this chapter, the Committee shall be prohibited from considering for
exemption any application made to it, if the Secretary of State, after a review of the proposed agency action
and its potential implications, and after hearing, certifies, in writing, to the Committee within 60 days of any
application made under this section that the granting of any such exemption and the carrying out of such
action would be in violation of an international treaty obligation or other international obligation of the United
States. The Secretary of State shall, at the time of such certification, publish a copy thereof in the Federal
Register.

(j) Exemption for national security reasons
Notwithstanding any other provision of this chapter, the Committee shall grant an exemption for any
agency action if the Secretary of Defense finds that such exemption is necessary for reasons of national
security.
(k) Exemption decision not considered major Federal action; environmental impact statement
An exemption decision by the Committee under this section shall not be a major Federal action for
purposes of the National Environmental Policy Act of 1969 [42 U.S.C. 4321 et seq.]: Provided, That an
environmental impact statement which discusses the impacts upon endangered species or threatened
species or their critical habitats shall have been previously prepared with respect to any agency action
exempted by such order.

() Committee order granting exemption; cost of mitigation and enhancement measures; report by
applicant to Council on Environmental Quality
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(2) If the Committee determines under subsection (h) that an exemption should be granted with respect to
any agency action, the Committee shall issue an order granting the exemption and specifying the mitigation
and enhancement measures established pursuant to subsection (h) which shall be carried out and paid for
by the exemption applicant in implementing the agency action. All necessary mitigation and enhancement
measures shall be authorized prior to the implementing of the agency action and funded concurrently with all
other project features.

(2) The applicant receiving such exemption shall include the costs of such mitigation and enhancement
measures within the overall costs of continuing the proposed action. Notwithstanding the preceding
sentence the costs of such measures shall not be treated as project costs for the purpose of computing
benefit-cost or other ratios for the proposed action. Any applicant may request the Secretary to carry out
such mitigation and enhancement measures. The costs incurred by the Secretary in carrying out any such
measures shall be paid by the applicant receiving the exemption. No later than one year after the granting of
an exemption, the exemption applicant shall submit to the Council on Environmental Quality a report
describing its compliance with the mitigation and enhancement measures prescribed by this section. Such a
report shall be submitted annually until all such mitigation and enhancement measures have been
completed. Notice of the public availability of such reports shall be published in the Federal Register by the
Council on Environmental Quality.

(m) Notice requirement for citizen suits not applicable
The 60-day notice requirement of section 1540(g) of this title shall not apply with respect to review of any

final determination of the Committee under subsection (h) of this section granting an exemption from the
requirements of subsection (a)(2) of this section.

(n) Judicial review

Any person, as defined by section 1532(13) of this title, may obtain judicial review, under chapter 7 of title
5, of any decision of the Endangered Species Committee under subsection (h) in the United States Court of
Appeals for (1) any circuit wherein the agency action concerned will be, or is being, carried out, or (2) in any
case in which the agency action will be, or is being, carried out outside of any circuit, the District of
Columbia, by filing in such court within 90 days after the date of issuance of the decision, a written petition
for review. A copy of such petition shall be transmitted by the clerk of the court to the Committee and the
Committee shall file in the court the record in the proceeding, as provided in section 2112 of title 28.
Attorneys designated by the Endangered Species Committee may appear for, and represent the Committee
in any action for review under this subsection.

(o) Exemption as providing exception on taking of endangered species
Notwithstanding sections 1533(d) and 1538(a)(1)(B) and (C) of this title, sections 1371 and 1372 of this
title, or any regulation promulgated to implement any such section-

(1) any action for which an exemption is granted under subsection (h) shall not be considered to be a
taking of any endangered species or threatened species with respect to any activity which is necessary to
carry out such action; and

(2) any taking that is in compliance with the terms and conditions specified in a written statement
provided under subsection (b)(4)(iv) shall not be considered to be a prohibited taking of the species
concerned.

(p) Exemptions in Presidentially declared disaster areas

In any area which has been declared by the President to be a major disaster area under the Disaster
Relief and Emergency Assistance Act [42 U.S.C. 5121 et seq.], the President is authorized to make the
determinations required by subsections (g) and (h) of this section for any project for the repair or
replacement of a public facility substantially as it existed prior to the disaster under section 405 or 406 of the
Disaster Relief and Emergency Assistance Act [42 U.S.C. 5171 or 5172], and which the President
determines (1) is necessary to prevent the recurrence of such a natural disaster and to reduce the potential
loss of human life, and (2) to involve an emergency situation which does not allow the ordinary procedures
of this section to be followed. Notwithstanding any other provision of this section, the Committee shall accept
the determinations of the President under this subsection.

(Pub. L. 93-205, §7, Dec. 28, 1973, 87 Stat. 892 ; Pub. L. 95-632, §3, Nov. 10, 1978, 92 Stat. 3752 ; Pub.
L. 96-159, §4, Dec. 28, 1979, 93 Stat. 1226 ; Pub. L. 97-304, §§4(a), 8(b), Oct. 13, 1982, 96 Stat. 1417 ,
1426; Pub. L. 99-659, title IV, §411(b), (c), Nov. 14, 1986, 100 Stat. 3741 , 3742; Pub. L. 100-707, title I,
§109(g), Nov. 23, 1988, 102 Stat. 4709 .)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1), (i), and (j), was in the original "this Act", meaning
Pub. L. 93-205, Dec. 28, 1973, 81 Stat. 8384 , known as the Endangered Species Act of 1973,
which is classified principally to this chapter. For complete classification of this Act to the Code,
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43 USC 383: Vested rights and State laws unaffected
Text contains those laws in effect on February 17, 2016

From Title 43-PUBLIC LANDS
CHAPTER 12-RECLAMATION AND IRRIGATION OF LANDS BY FEDERAL GOVERNMENT
SUBCHAPTER I-GENERAL PROVISIONS
Jump To:
Source Credit
References In Text
Codification
Miscellaneous

8383. Vested rights and State laws unaffected

Nothing in this Act shall be construed as affecting or intended to affect or to in any way interfere with the
laws of any State or Territory relating to the control, appropriation, use, or distribution of water used in
irrigation, or any vested right acquired thereunder, and the Secretary of the Interior, in carrying out the
provisions of this Act, shall proceed in conformity with such laws, and nothing herein shall in any way affect
any right of any State or of the Federal Government or of any landowner, appropriator, or user of water in,
to, or from any interstate stream or the waters thereof.

(June 17, 1902, ch. 1093, §8, 32 Stat. 390 .)

REFERENCES IN TEXT

This Act, referred to in text, is act June 17, 1902, popularly known as the Reclamation Act,
which is classified generally to this chapter. For complete classification of this Act to the Code,
see Short Title note set out under section 371 of this title and Tables.

CODIFICATION

Section is comprised of section 8 (less proviso) of act June 17, 1902. The remainder of
section 8 is classified to section 372 of this title.

SECTION AS UNAFFECTED BY SUBMERGED LANDS ACT
Provisions of this section as not amended, modified or repealed by the Submerged Lands
Act, see section 1303 of this title.
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PART 1. GENERAL PROVISIONS

CHAPTER 2. ADMINISTRATIVE PROVISIONS GENERALLY

§ 1052

1052. (a) The diversion or use of water subject to this division other than as
authorized in this division is a trespass.

(b) The Attorney General, upon request of the board, shall institute in the superior
court in and for any county where the diversion or use is threatened, is occurring, or
has occurred an action for the issuance of injunctive relief as may be warranted by
way of temporary restraining order, preliminary injunction, or permanent injunction.

(c) Any person or entity committing a trespass as defined in this section may be
liable in an amount not to exceed the following:

(1) Ifthe unauthorized diversion or use occurs in a critically dry year immediately
preceded by two or more consecutive below normal, dry, or critically dry years or
during a period for which the Governor has issued a proclamation of a state of
emergency under the California Emergency Services Act (Chapter 7 (commencing
with Section 8550) of Division 1 of Title 2 of the Government Code) based on drought
conditions, the sum of the following:

(A) One thousand dollars ($1,000) for each day in which the trespass occurs.

(B) Two thousand five hundred dollars ($2,500) for each acre-foot of water diverted
or used in excess of that diverter’s water rights.

(2) If the unauthorized diversion or use is not described by paragraph (1), five
hundred dollars ($500) for each day in which the unauthorized diversion or use occurs.

(d) Civil liability for a violation of this section may be imposed by the superior
court or the board as follows:

(1) The superior court may impose civil liability in an action brought by the
Attorney General, upon request of the board, to impose, assess, and recover any sums
pursuant to subdivision (c). In determining the appropriate amount, the court shall
take into consideration all relevant circumstances, including, but not limited to, the
extent of harm caused by the violation, the nature and persistence of the violation,
the length of time over which the violation occurs, and the corrective action, if any,
taken by the violator.

(2) The board may impose civil liability in accordance with Section 1055.

(e) All funds recovered pursuant to this section shall be deposited in the Water
Rights Fund established pursuant to Section 1550.

(f) The remedies prescribed in this section are cumulative and not alternative.

(Amended by Stats. 2014, Ch. 3, Sec. 9. (SB 104) Effective March 1, 2014.)
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PART 2. APPROPRIATION OF WATER
CHAPTER1. GENERAL PROVISIONS

Article 4. Beneficial Use

§ 1241

1241. Ifthe person entitled to the use of water fails to use beneficially all or any part
of the water claimed by him or her, for which a right of use has vested, for the purpose
for which it was appropriated or adjudicated, for a period of five years, that unused
water may revert to the public and shall, if reverted, be regarded as unappropriated
public water. That reversion shall occur upon a finding by the board following notice
to the permittee, licensee, or person holding a livestock stockpond certificate or small
domestic use, small irrigation use, or livestock stockpond use registration under this
part and a public hearing if requested by the permittee, licensee, certificate holder, or
registration holder.
(Amended by Stats. 2011, Ch. 579, Sec. 8. (AB 964) Effective January 1, 2012.)
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PART 2. APPROPRIATION OF WATER
CHAPTER 6. PERMITS

Article 2. Issuance of Permit

§ 1380

1380. Upon the approval of an application the board shall issue a permit.
(Amended by Stats. 1957, Ch. 1932.)
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PART 2. APPROPRIATION OF WATER
CHAPTER 6. PERMITS

Article 2. Issuance of Permit

§ 1381

1381. The issuance of a permit gives the right to take and use water only to the extent
and for the purpose allowed in the permit.

(Enacted by Stats. 1943, Ch. 368.)
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CHAPTER 6. PERMITS

Article 2. Issuance of Permit

§ 1382

1382. All permits shall be under the terms and conditions of this division.
(Enacted by Stats. 1943, Ch. 368.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF PoINT OF DIvERSION, PLACE OF UsE, orR PURPOSE OF UsE

§ 1700

1700. Water appropriated under the Water Commission Act or this code for one
specific purpose shall not be deemed to be appropriated for any other or different
purpose, but the purpose of the use of such water may be changed as provided in this
code.

(Enacted by Stats. 1943, Ch. 368.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF PoOINT OF DIVERSION, PLACE OF USE, OR PURPOSE OF Usg
§1701

1701. At any time after notice of an application is given, an applicant, permittee, or
licensee may change the point of diversion, place of use, or purpose of use from that
specified in the application, permit, or license; but such change may be made only
upon permission of the board.

(Amended by Stats. 1957, Ch. 1932.)
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§ 1701

1701.1. A petition for change filed after notice of an application shall meet all of the
following requirements:

(a) State the name and address of the petitioner.

(b) Be signed by the petitioner, or the petitioner’s agent or attorney.

(c) Set forth amendments to the application or an amended application reflecting
the proposed change, including any information necessary for the amended application
to comply with Section 1260.

(d) Include sufficient information to demonstrate a reasonable likelihood that the
proposed change will not injure any other legal user of water.

(e) Contain other appropriate information and be in the form required by applicable
regulations.

(Added by Stats. 2001, Ch. 315, Sec. 6. Effective January 1, 2002.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF USE, orR PURPOSE OF USE

§ 1701

1701.2. A petition for change in a permit or license shall meet all of the following
requirements:

(a) State the name and address of the petitioner.

(b) Be signed by the petitioner, or the petitioner’s agent or attorney.

(c) Include all information reasonably available to the petitioner, or that can be
obtained from the Department of Fish and Wildlife, concerning the extent, if any, to
which fish and wildlife would be affected by the change, and a statement of any
measures proposed to be taken for the protection of fish and wildlife in connection
with the change.

(d) Include sufficient information to demonstrate a reasonable likelihood that the
proposed change will not injure any other legal user of water.

(¢) Contain other appropriate information and be in the form required by applicable
regulations.

(Amended by Stats. 2015, Ch. 683, Sec. 57. (SB 798) Effective January 1, 2016.)
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CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF Usg, orR PURPOSE OF USE

§ 1701

1701.3. (a) After a petition is filed, the board may request additional information
reasonably necessary to clarify, amplify, correct, or otherwise supplement the
information required to be submitted under this chapter. The board shall provide a
reasonable period for submitting the information.

(b) The additional information may include, but need not be limited to, any of the
following:

(1) Information needed to demonstrate that the change will not injure any other
legal user of water.

(2) Information needed to demonstrate that the change will comply with any
applicable requirements of the Fish and Game Code or the federal Endangered Species
Actof 1973 (16 U.S.C. Sec. 1531 et seq.).

(3) Information needed to comply with Division 13 (commencing with Section
21000) of the Public Resources Code.

(Amended by Stats. 2010, Ch. 288, Sec. 15. (SB 1169) Effective January 1, 2011.)
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CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF USE, OR PurPOSE OF UsE

§ 1701

1701.4. If, within the period provided, the petitioner does not provide the information
requested pursuant to Section 1701.3, the board shall cancel the petition, unless, for
good cause shown, the board allows additional time to submit the requested
information.

(Added by Stats. 2001, Ch. 315, Sec. 9. Effective January 1, 2002.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF USE, OR PURPOSE OF USE

§ 1702

1702. Before permission to make such a change is granted the petitioner shall
establish, to the satisfaction of the board, and it shall find, that the change will not
operate to the injury of any legal user of the water involved.

(Amended by Stats. 1957, Ch. 1932.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF PoINT OF DIVERSION, PLACE OF USE, OR PURPOSE OF Use

§ 1703

1703. After filing a petition for permission to make a change, the petitioner, in case
the board so requires, shall cause notice thereof to be given or published in the manner
prescribed by the board. In all cases the petitioner shall notify the Department of Fish
and Wildlife in writing of the proposed change.

(Amended by Stats. 2015, Ch. 683, Sec. 58. (SB 798) Effective January 1, 2016.)
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§ 1703

1703.1. Any interested person, within the time allowed in the notice of petition, or
within the time the board may allow for good cause shown, may file with the board
a written protest against approval of the petition.

(Added by Stats. 2001, Ch. 315, Sec. 10. Effective January 1, 2002.)
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PART 2. APPROPRIATION OF WATER

CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF UsE, OR PUrPOSE OF UsE

§ 1703

1703.2. The protest shall meet all of the following requirements:

(a) State the name and address of the protestant.

(b) Be signed by the protestant, or the protestant’s agent or attorney.

(¢) Clearly and specifically set forth the protestant’s objections to the approval of
the petition, and state the bases for these objections.

(d) Contain other appropriate information and be in the form required by applicable
regulations.

(e) Be served on the petitioner by the protestant by mailing a duplicate copy of
the protest to the petitioner or through service undertaken in another manner determined
to be adequate by the board.

(Added by Stats. 2001, Ch. 315, Sec. 11. Effective January 1, 2002.)
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CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF UsE, OR PURPOSE OF USE

§ 1703

1703.3. The board may request from the protestant additional information reasonably
necessary to clarify, amplify, correct, or otherwise supplement the information required
to be submitted pursuant to Section 1703.2. The board shall provide a reasonable
period for submitting the information, and may allow additional time for good cause
shown.

(Added by Stats. 2001, Ch. 315, Sec. 12. Effective January 1, 2002.)
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§ 1703

1703.4. The protestant and the petitioner shall make a good faith effort to resolve
the protest not later than 180 days from the date the period provided pursuant to
Section 1703.1 expires. For good cause, the board may allow additional time for the
protestant and the petitioner to attempt to resolve the protest.

(Added by Stats. 2001, Ch. 315, Sec. 13. Effective January 1, 2002.)
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§ 1703

1703.5. The board may request from the protestant or the petitioner additional
information that the board determines is reasonably necessary to attempt to resolve
the protest. The board shall provide a reasonable period for submitting the information,
and may allow additional time for good cause shown.

(Added by Stats. 2001, Ch. 315, Sec. 14. Effective January 1, 2002.)
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CHAPTER 10. CHANGE OF POINT oF D1VERSION, PLACE OF USE, OR PURPOSE OF Use

§ 1703

1703.6. (a) The board may cancel a protest or petition for failure to provide
information requested by the board under this chapter within the period provided.

(b) Except as provided in subdivisions (c) and (d), the board shall not cancel a
protest for failure to submit information not in the possession or under the control of
the protestant if the protest meets the requirements of Section 1703.2 and the petitioner
is or could be required to submit the information under Section 1701.1, 1701.2, or
1701.3.

(c) Ifaprotest is based on injury to a legal user of water, the board may cancel the
protest if the protestant fails to submit any of the following information requested by
the board:

(1) Information that the protestant is required to submit to the board to comply
with Part 5.1 (commencing with Section 5100) during any period after the protest is
filed.

(2) Information that is reasonably necessary to determine if the protestant is a legal
user of water.

(3) Information concerning the protestant’s historical, current, or proposed future
diversion and use of water that is reasonably necessary to determine if the proposed
change will result in injury to the protestant’s exercise of its water right or other legal
use of water.

(d) Ifthe protest is based on an allegation other than injury to a legal user of water,
the board may cancel the protest for failure to submit information requested by the
board if the board determines both of the following:

(1) The public review period has expired for any draft environmental document
or negative declaration required to be circulated for public review and comment
pursuant to Division 13 (commencing with Section 21000) of the Public Resources
Code.

(2) In the absence of the requested information, there is no substantial evidence
in light of the whole record to support the allegation.

(e) If a protest is subject to both subdivisions (c) and (d), the part of the protest
subject to subdivision (c) may be canceled pursuant to subdivision (c) and the part of
the protest subject to subdivision (d) may be canceled pursuant to subdivision (d).

(Amended by Stats. 2010, Ch. 288, Sec. 16. (SB 1169) Effective January 1,2011.)
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CHAPTER 10. CHANGE OF POINT OF DIVERSION, PLACE OF UsE, OR PURPOSE OF USE

§ 1704

1704. (a) The board, after a hearing, may approve with conditions, or deny, a petition.

(b) Notice of hearing shall be given by mailing the notice not less than 20 days
before the date of hearing to the petitioner and to any protestant by registered mail.

(¢) (1) The board may, but is not required to, hold a hearing prior to approving
an unprotested petition.

(2) The board may, but is not required to, hold a hearing if the board determines
that undisputed facts support the approval of the petition and there is no disputed
issue of material fact.

(3) The board may, but is not required to, hold a hearing prior to denying a petition,
if, after notice, the board determines that the petition is defective, the petition fails to
provide information requested by the board, or undisputed facts support the denial of
the petition and there is no disputed issue of material fact.

(Amended by Stats. 2001, Ch. 315, Sec. 16. Effective January 1, 2002.)
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§ 1704

1704.1. The Division of Water Rights shall conduct a field investigation of all minor
protested petitions for change. The board shall notify the parties of the field
investigation not less than 20 days prior to conducting the field investigation, to enable
the parties to attend and present information to the board.

(Amended by Stats. 1997, Ch. 323, Sec. 17. Effective January 1, 1998.)
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§ 1704

1704.2. The Division of Water Rights may request the parties to submit information
in support of their positions. The Division of Water Rights may request information
before, during, or after the field investigation. After the field investigation, the Division
of Water Rights may conduct additional proceedings in accordance with Article 10
(commencing with Section 11445.10) of Chapter 4.5 of Part 1 of Division 3 of Title
2 of the Government Code.

(Repealed and added by Stats. 1997, Ch. 323, Sec. 19. Effective January 1, 1998.)
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§ 1704

1704.3. Based upon the field investigation and any other information obtained under
this chapter, the Division of Water Rights shall issue an order acting on the minor
petition for change unless the board in its discretion determines that additional
proceedings should be conducted under Section 183. An order of the Division of
Water Rights is subject to review as provided in Chapter 4 (commencing with Section
1120) of Part 1.

(Repealed and added by Stats. 1997, Ch. 323, Sec. 21. Effective January 1, 1998.)
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§ 1704

1704.4. For purposes of this chapter, a minor petition for change shall mean any
petition which does not involve direct diversions in excess of three cubic-feet per
second or storage in excess of 200 acre-feet per year.

(Added by Stats. 1980, Ch. 933, Sec. 11.)
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§ 1705

1705. After the hearing the board shall grant or refuse, as the facts warrant, permission
to change the point of diversion, place of use, or purpose of use.
(Amended by Stats. 1957, Ch. 1932.)
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§ 1706

1706. The person entitled to the use of water by virtue of an appropriation other than
under the Water Commission Act or this code may change the point of diversion,
place of use, or purpose of use if others are not injured by such change, and may
extend the ditch, flume, pipe, or aqueduct by which the diversion is made to places
beyond that where the first use was made.

(Enacted by Stats. 1943, Ch. 368.)
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§ 1707

1707. (a) (1) Any person entitled to the use of water, whether based upon an
appropriative, riparian, or other right, may petition the board pursuant to this chapter,
Chapter 6.6 (commencing with Section 1435) or Chapter 10.5 (commencing with
Section 1725) for a change for purposes of preserving or enhancing wetlands habitat,
fish and wildlife resources, or recreation in, or on, the water.

(2) The petition may be submitted for any of the purposes described in paragraph
(1) and may, but is not required to, be submitted in combination with a petition to
make any other change authorized pursuant to this part. The petition shall specify the
time, location, and scope of the requested change, and other relevant information
relating thereto.

(b) The board may approve the petition filed pursuant to subdivision (a), subject
to any terms and conditions which, in the board’s judgment, will best develop,
conserve, and utilize, in the public interest, the water proposed to be used as part of
the change, whether or not the proposed use involves a diversion of water, if the board
determines that the proposed change meets all of the following requirements:

(1) Will not increase the amount of water the person is entitled to use.

(2) Will not unreasonably affect any legal user of water.

(3) Otherwise meets the requirements of this division.

(c) (1) Upon the request of the petitioner, the board may specify, as part of its
approval of the petition, that the water that is subject to the approval pursuant to this
section shall be in addition to water that is required, if any, to be used for instream
purposes to satisfy any applicable federal, state, or local regulatory requirements
governing water quantity, water quality, instream flows, fish and wildlife, wetlands,
recreation, and other instream beneficial uses. If the request is approved by the board,
state and local agencies, as well as the courts, shall not credit the water subject to that
petition towards compliance with any of the regulatory requirements described in this
subdivision. A federal agency shall comply with the requirement imposed by this
paragraph to the extent required by federal law, or to the extent that it chooses to
comply.

(2) For the purposes of this subdivision, “requirements” includes requirements or
obligations that have not been formally established or allocated at the time of the
petition, and obligations under any agreement entered into to meet those requirements.
Neither any petition filed pursuant to this section nor any documents or statements
made in connection therewith shall be construed or used as an admission, evidence,
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or indication of any obligation to meet any of the requirements described in this
subdivision.

(d) Except as provided in subdivision (c), water that is subject to a petition granted
pursuant to this section shall be used to meet, in whole or in part, any requirement
described in subdivision (c) if any of these requirements exist. The water shall be
credited to the petitioner, or to any other person or entity designated by the petitioner,
whenever that person or entity has, or may have, obligations to meet one or more of
the requirements described in subdivision (c). The water shall be credited towards
compliance with any requirements described in subdivision (c), by state and local
agencies, as well as the courts. A federal agency shall comply with the requirement
imposed by this subdivision to the extent required by federal law, or to the extent that
it chooses to comply.

(Amended by Stats. 1999, Ch. 938, Sec. 7. Effective January 1, 2000.)
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. N .
AT Svars OF CALITORNIA

|70 AUTHENTICATED

ELECTRONIC LEGAL MATERIAL

State of California

FISH AND GAME CODE

DIVISION 6. FISH

PART 1. GENERALLY

CHAPTER 3. Dams, CONDUITS, AND SCREENS
Article 2. Dams and Obstructions

§ 5937

5937. The owner of any dam shall allow sufficient water at all times to pass through
a fishway, or in the absence of a fishway, allow sufficient water to pass over, around
or through the dam, to keep in good condition any fish that may be planted or exist
below the dam. During the minimum flow of water in any river or stream, permission
may be granted by the department to the owner of any dam to allow sufficient water
to pass through a culvert, waste gate, or over or around the dam, to keep in good
condition any fish that may be planted or exist below the dam, when, in the judgment
of the department, it is impracticable or detrimental to the owner to pass the water
through the fishway.

(Enacted by Stats. 1957, Ch. 456.)
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LETTER OF TRANSMITTAL"

HOUSE OF REPRESENTATIVES,
COMMITTEE ON NATURAL RESOURCES,
Washington, DC, November 3, 1993.
Members of the Committee on Natural Resources,
House of Representatives, Washington, DC.

DEAR COLLEAGUES: I believe the compilation of documents con-
cerning Public Law 102-575, transmitted with this letter, will be
of interest to those who took part in the development of the Rec-
lamation Projects and Reauthorization Act of 1992 as well as to the
Committee members of the future; and I know the compilation will
be a useful aid to administrators and scholars in the years to come.

Sincerely,
GEORGE MILLER, Chairman.

(HD)
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Legislative History of

H.R. 429 and H.R. 5099
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and wilditfe or Instream flow requirements,
or any right of the State of Califormia or
Any landowner, appropriator, or user of sur-
face water or ground water in, Lo, from or
connected with Putah Creek or Its tributar.
les.
TITLE XXVIH—DESALINATION

SEC 2801 TECHNICAL ASSISTANCE.

The Secretary is authorized to provide
technical assistance to States and local gov-
ermment entities to assist in the develop-
ment, construction. and operation of water

projects, including as-
sistance for purposes of assessing the tech
nical and economic feazibility of such
projects
TITLE XXIX—SAN JIMN Sl‘lll'l(lu.\' WATER

SEC. 29m nrnvmvr OF \nnu PUMPS. SAN
VAN SUBURBAN WATHR DISTRICT,
uvrnu VALLEY PROSECT, UALIFOR

NIA

(ar W‘m Pv.'alr RreayMent.—The Scere-
tary shall credit to the unpald capital obli-
gaticn of the San Juan Suburban Water
District (District), s calculated in secord-
ance with the Central Valley Project rate.
seLting policy. an amount ental to the docu-
mented price pald by the District for pumps
provided by the District to the Bureau of
Hectamation, in 1991, for Instaliation at
Folsom Dam, Centrel Valiey Project, Call-
fornia.

th) ConprTions. —t1) The amount credited
shall not include any indirect or overhead
cosis associated with the acquisition of the
pumps. such as those astociated with the
negotiation of a sales price or procurement
rontract, inspectlon, and delivery of the
pumps from the seller to the Bureau of Rec-
lamation,

(2} The credit Is effective on the date the
pumps were delfvered to the Bureau of Rec-
lamation for tnstailation at Folsom Dam.

AUENDMENTS OFFERED AY MR. GEIDENSON

Mr. GEJDENSON. Mr. Chairman, 1
offer smendments, and [ ask unani-
mous consent that they be considered

n bloc.

The CHAIRMAN. Is there objection
to the request of the gentieman from
Connecticut?

‘There was no objection.

The CHAIRMAN. The Clerk will
report the amendments.

The Clerk read as follows:

Amendments offered by Mr. Gespxnson:
In subparagraphs (A) and (B) of subsection
(kX 1) of the amendment made by section
2501 of the bill—

t1) strike out “Commodity Credit Corpo-
ration storage” each place it appears and
insert tn lleu thereof “domestic storage;
and .
¢2) strike out “'drought, natural disaster,
or other disruption” each place it sppears
and insert in lteu thereof “foreseeable dls-
ruptions”,

In the amendment made by section 2501,
redesignate paragraphs (3) and (4) as pars-
graphs (4) and (5), respectively, and Insert
after paragraph (21 the following new para-
graph (3)

"(3KA) The Secretary shall credit agalnst
any sdditional payment obligation estab-
lished by this subsection 70 percent of the
costs incurred by Individuals or districta sub-
ject to the provisions of this subsection
during the period beginning on the date of
enactment of this subsection and ending on
December 31, 1996, up to s maximum coat of
$100 per lrrigated acre, for the installation
of water conservation measures approved by
the Secretary. The Secretary shall grant
such credit only upon finding that installa-
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tion of such credit only upen finding that
instaliation of such measures, and any miti-
Ratlon pursuant to subparagraph (B), have
been corpleted. Credit that exceeds such
repayment obligation in any 1 year shall be
appiled in each succeeding year- untll fully
utilized. Within 1 year from the date of en-
actment of this subsectlon, the Secretary
shall promulgate niles to carry out the pro.
visions of this paragraph.

“(8) Mitigation for fish and wildlife habs-
tat losses, If any, incurred as a result of the
instaliation and operation of such water
conservation measures shall be on an scre-
for-rere basis, based on ecological equivalen-
cy. concurrent with instatlation of such con-
servation measures, and shall be the respon-
stbility of the individual or district served by
such measures.

Mr. GEJDENSON (during the read-
ing). Mr. Chairman, I ask unanimous
consent that the amendments be con-
sidered as read and printed in the
Reconp.

The CHAIRMAN. Is there objection
to the request of the gentieman from
Connecticut?

There was no objection.

Mr. GEJDENSON. Mr. Chatrman, 1
would Just simply say that  these
amendments, one Is a tLechnical
amendment to make sure the language
accomplishes what we have alt worked
out, and I give great credit to the gen-
tleman from California (Mr. MiLLer}
for his Jeadership on this issue, which
is something that deals with not just
economics, but national environmental
pollicy, and for all the participants for
making a good-faith effort to bring
this to resolution.

Additionalty, we provide some Incen-
tives In the second amendment for
farmers to institute conservation
measures.

Mr. Chairman, I believe there s sup-
port on both sides of the aisle for both
these amendments.

Mr. MILLER of California. Mr.
Chalirman, will the gentleman yield?

Mr. GEJDENSON. 1 yield to the
gentleman from California.

Mr. MILLER of Californis. Mr.
Chairman, I just want to commend the
gentleman for his effort on this legis-

June 20, 199i

I feel we'can accept them: on this side
of the aisle.

The CHAIRMAN. The question is or
the amendments offerd by the gentie.
man from Connecticut {Mr. GEJDEN
SON].

The amendments were agreed to.

AMENDMENT OFFERED BY MR. RIGGS

Mr. RIGGS. Mr. Chairman, I offet
an amendment,

The Clerk read as follows:

Amendment offered by Mr. Riaas: AL the
end of the blll (page |, after ine ), adc
1he following new title:

TITLE XXX ~TRINITY RIVER
DIVISION, CENTRAL VALLEY PROJECT
SEC. 3081, INSTREAM RELEAJES FROY TUE TRINITY

WIVER DIV VALLEY
PROJECT, RESTORA.
TION AND UF FEDERAL

TRUST RESPO! unu.mw

‘a) INSTAZAM RrLEASES.—-In order to meet
Frderal trust responsibilities to protect the
fishery resources of the Hoopa Valley Tribe,
and to achieve the fishery restoralion goals
of Lhe Act of October 24, 1984 (98 Stat. 2721,
Public Law $8-541), for waler years 1992
through 1996, the Secretary of the Interior,
through the Trinity River Division of the
Central Valley Project. shall provide an in-
stream release of water to the Trinity River
for the purposes of fishery restoration,
propagation, and maintenance of not less
than 340.000 acre feet per year. For any
water year during this pertod for which the
forecasted (nflow to the Central Valley
Project’s Shasta Reservolr equals or exceeds
3.200.000 acre feet, based on hydrologic con-
ditions as of June 1 and an exceedance
factor of 50 percent. the Secretary shall pro-
vide an additional tnatream fishery release
to the Trinity River of not leas than 10 per-
cent of the amount by which forecasted
Shasta Reservoir inflow for that year ex- .
ceeds 3,200,000 acre feet.

(b} ComrLETION OF STUDY.—By September
30, 1996, the Secretary, with the full partici-
pation of the Hoops Valley Tribe, shall com-
pliete the Trinity River Flow Evatuation
Study currently belng conducted by the
United States Ftsh and Wildlife Service
under the mandate of the Secretarial Decl-
slon of January 34, 1981, in & manner which
{nsures the development of recommends-
tions, based on the best avaitable scientific
dats, reqarding permanent inatream flshery
flow re: and Trinity River Divi-

lation. He has obviously ed &
problem that exists within the recll-
mation program where (n (act we have
this situation, where not anly in some
instances are we p!

sion operating criteria and procedures for
the restoration and maintenance of the
Trinity River {ishery.

(¢} STUpY RECOMMENWDATIONS.—Not Iater

water to farmers, but in some cases we
are providing subsidized waters to
grow crops that are in surplus and
then Incurring other costs in other
parts of the agriculture program.

‘This is an effort that was started by
the gentieman from Connecticut {Mr.
Geypenson} to rectify this problem.
He worked very hard on it in last
years bill, and [ believe these techni-
cal amendments are quite correct and
make the legisiation even better.

Mr. HANSEN. Mr. Chalrman, will
the gentleman yleld?

Mr. GEJDENSON.
gentleman from Utah.

Mr. HANSEN. Mr. Chalmman, I ap-
preciate the gentleman yielding to me,

Mr. Chalmman, we have had an opp-
portunity to look at the amendments.

1 yield to the
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than Dx 31, 1996, the Secretary shall
forward the recommendstions of the Trini-
ty River Flow Evaluation Study, referred to
1n subsection (b) of this section, to the Com-
mittee on interior and [naular Affairs of the
House of Representatives and to the Com-
mittee on Energy and Natural Resources
and the Select Committee on Indian Affalrs
of the Senste, If the Becretary and the
Hoopa Valley Tribe concur in these recom-
mendations, any incresae to the minimum
Trinity River instream. fishery releases es-
tablished in subsection (a) and the operst-
ing criteria and procedures referred to in

(b) shall be accord-
Ingly. if the Hoopa Valley Tribe and the
Secretary do not concur, the minimum Trin-
ity River instream fishery releases estab-
lished In subsection (s) shall remain in
effect unless increased by an Act of Con-
gress, appropriate judicial decree, or agree-
ment between the Secretary and the Hoops
Valley Tribe.
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June 20, 1991

Mr. RIGGS (during the reading).
. Chairman, I ask unanimous con-

sent that the amendment be consid-
ered a8 read and printed in the
RZECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Californfa?

There was no objection.

0 1450

Mr. RIGGS. Mr. Chairman, today I
rise to offer an amendment to H.R.
2584 that would restore desperately
needed water flows to the Trinity
River. This amendment will confirm
the y of Interiors
to the fisheries of northern California.

The maintenance and preservation
of the Trinity River fishery is critical
to the economy and environment of
California’s north coast communities.
In recent months, I have worked with
Secretary Lujan and the Interior De-
partment to protect tribal fishing
rights and the commercial and recre-
ationz! {ishing Industry in northermn
California from the severe losses that
have resulted from development and
diversion of water from the Trinity
River.

The Act of August 12, 1955, author-
ized construction of works to divert
the Trinity River on the condition
that fish and wildlife resoruces in the
Trinity basin be fully protected. on
May 8, 1991, Secretary Lujan agreed
that the department’s obligations
under that act and his. trust responst-

bility to the Hoopa Valley Indlan.

Tribe required the Deplnmem to

1223
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penditure of appropriated funds to im-

plement. Thank you for your antici-,

pated support on this issue.

sumreary, Mr. Chairman, my
un;nd.mcnt ts obzolutely compatible
with:

First, the consensus recommendsa-
tions of the congressionally created
Trinity River basin and Klamath
River basin task forces:

Second, Interior Committee’s report
language related to the Emergency
Drought Rellef Act (H.R. 355) adopted
earller this year in this House; and

H 1845

battle over whether flexibility in allo-
cating scarce water resources should
be jettisoned in favor of concrete alio-
cations that will not reflect changing
conditions.

Mr. Chairman, 1 am well aware of
the serious problems of the Trinity
River. and the need to restore the
Trinity River fishery, of which I am
supportive. At the same time, however,
the Sacramento River fishery is ftself
threatened, and this proposa! would
further undermine fish populations

on the River

‘Thrid, Secretary Lujan's ra-
tive directive of May 8, 1991.

Finally, Ir. Chalrman, this amend-
ment will ensure completion of the
congressionally mandated  12-year
study of the Trinity River salmen [ish-
ery, which {s presently in its 6th year
or if you’ll pardon the pun st mid-
stream.. It will maintain the schedule
and pace of the congressionally man-
dated Trinity River restoration pro-

gram, and most seriously and fittingly,
fulfill the Federal Government's trust
responsibility to the Hoopa Valley
Indfan Tribe of northwest California.

Mr. Chairman, over the past 10
years Congress has authorized $57 mil-
lion to restore the Trinity River fish-
ery. That money will be wasted with-

for thelr survival.

The winter run of Chinook salmon
in the Sacramento River hes been de-
clared threatened by the U.S. Fish and
Wildlife Service, and endangered by
the California Department of Fish and
Game, This population has deciined in
fish counts made at Red Bluff Diver-
sion Dam, from 118,000 fish {n 1969 to
441 fish last year.

As a result of this serious problem,
the Central Valley project has ear-
marked providing water to protect the
fishery as its first priority for water
dalivery this year, despite the contin-
ued severe drought, which threatens
Californis agricultural and municipal
water users with cutoffs of up to 73

of their water dellv-

out water. We can to build
dams and (isheries for another decade,
but you cannot have fish If you do not
have water.

I thank the Chairman, and again I
thank the distinguished chairman and
ranking member of the Committee on
Interior and Insular Affairs for thetr

ive effort on this legisiation

make & in the
water supply lor Lhe Trinity Rlver
fishery. The Secretary’s

u‘d urge favorable consideration of

flects an  extraordinary eonnensu
among reclamation, fish and wildlife,
and Indian affsirs officials (n the De-
partment of the Interior.

Now that the Secretary has done his
part to try to stop the decline of the
Trinity River fishery, it is time for

eries.
. The Sacramento River basin is the
lugen fishery habitat in the State of
and is r le for st
leut 70 percent of all salmon caught
off the California coast. Salmon popu-
lations have declined up to 90 percent
gver the last 40 years.
The amendment befors us today
would wrlte ln stone a water allocation

Mr HERGER.

Mr, 1
move to strike the last word, and I rise
in

Chal of y of the Interi-
or, removtnl v.he ability to respond to
nditions the two

to the
Mr. Chalrman, I rise in strong cppo-
sition to this smendment offered by
my good friend and coileague, the gen-
tieman from California (Mr. R1cas).
Mr. Ch: this t is

Congress to step forward and
his decision. If Congress does not sct,
then the Trinity River basin fish and
wildlife task force and the Klamath
River basin fisheries task force could
very well fall in their congressional
mandate to restore and preserve the
Klamath-Trinity fishery.

H.R. 2269 is the authority needed to
ensure that the Federal trust

than it
Chairman,  unfortunately,
hnvlnx only been informed of the po-
tential for this amendment yesterday,
1 regret that it has been impossible to
obtain & full review of the potential ef-
fects of this amendment on the Sacra-
mento River basin. However, in con-
with & of my con-

far more

bllity will be met and that the commu-
riities that rely on the fisheries have s
reasonable expectation that the fish.
gr]y is on course for mwntlon. The
ill req
of 340,000 acre-feet of wner annually
to the Trinity River fishery through
1996 when the task force studles on
the need of the fishery will be com-

plete. Thereafter, adjustment of the -

flows will be based on the study re-
suits.

Finally, one resson why H.R. 2269 is
especially deserving of your support is
that it is a constructive Initiative for
the environment and  the regional
economy that will not require any ex-

stituents, I must note that the poten-
tial harm to the Sacramento fishery,
to agriculture, and to municips! water

rs posed by thia has

ol
fisheries. I trust the Secretary to take
into consideration the various needs of

move to strike the requisite number of

words.
Mr. Chairman, I rise in support of
jocts

tiety of water and power projects snd

use:
not been sufficiently explored for the
House to adopt this amendment at
this time,

1 only regret that we did not have
more of an opportunity to work to-

gether to Uf & more

solution to this problem could have
been arrived at before we reached
point in the process.

bu PTOCeIS CONCe!
:l: efforta lnd th: {ntertor t.ommu»

This is more than a battle b
saving fish and protecting agricuiture.
Indeed, it i{s a battle between two

thr h and a

tee's am

report that the CBO coat estimate ol
the bill shows no deflcit Ilmpact tn
fiscal year 1991 and deflait reduction
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June 20, 1991

01532
The Clerk announced the following
irs:

pairs:
On this.vote:
Mr. Ortiz for, with Mr. DeLay against.
Mr. Serrano for, with Mr. Quillen against.
Mrs. VUCANOVICH, Mr, INHOFE,

1225
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Treasury and Post Office Dy for
the fiscal year ending June 30, 1934, and for
other purposes”, approved March 3, 1933
(41 U.S.C. 108 et seq).

(C) RESTRICTIONS ON CONTNACT AWARDS.—
No contract or subcontract made with funds
authorized under this titie may be swarded
for the procurement of an articie, material,
or supply or ins

and Mr. COX of California ch
their vote from "aye" to “no.”

Messrs. McDADE, JOHNSON of
Texas, 'LEACH, and RAMSTAD
changed their vote from “no” to
“aye."” . .

8o the amendment was agreed to.

The result of the vote was an-
nounced as above recorded.

Mr. MILLER of Californfa. Mr,
Chairman, I move to strike the last
word.

Mr. Chairman, if I might just ex-
piain to Members, it Is our intention at
this time to take an amendment from
the gentleman from Ohio [Mr. Trari-
CANT] that will be dealt with very
quickly, and then-an amendment by
the gentleman from Pennsylvania
[Mr. WaLker) which will require a
vote, but which also will be dealt with

{foreign country whose government unfeirly

i in a sig-
n.sicznt and persisient pattern or practice
of discrimination sgainst United States
products or services which results in (denti-

4847
CIVRAED AV MR Wiinas
Mr. WALKER. Mr. Chairman, |
offer an amendment,
The Clerk resd as follows:

Amendment affered by M? Winsa. At
the end of the bill. add the fullieing new
title:

TITLE XXX—LIMITATION ON AUTHOR.
1ZATIONS OF APPROPRIATIONS
SEC. 3001, LINITATION,
any ether n of
law, amounts expendcd. of s herwise macde
10 this Act s hen asgre.

fiable harm to United States s
{aentifted by the President pursuant to
{g)X1XA) of section 305 of the Trade Agree.
£ ents Act of 1379 (19 U.S.C. 2515(gX1Xa)).
Any such determination shail be made In ac-
cordance with section 305.

(D) PROHIDITION AGAINST FRAUDULZNT USE
OF MADE IN AMERICA” LABELS.—Lf it has been
{inally determined by a court or Federal

€ated with all other mmuunta sxpended, or
otherwise made syallabie, for praseeta of the
Buresu of Reclamation for (sl year 1993
may not exceed 103.4 psrvent of the Lotal
Amounts expended, of ot herwise madf -
able, {ar projects of Lhe Hurseu of Herlama-
tion in fiscal year 1993.

agency that any person af-
{ixed & label bearing & “Made tn America”
Inscription, or any tnactiption with the same
meaning, to any product sold in or shipped
to the United States that is not made in the
United States, that person shail be tneligi-
bie to receive any contract or subcontract
made with funds suthorized under this title

to the d

very quickly. So if M
stay on the floor a moment longer,
thiere will be & vote. Then I expect it
might be 30 minutes until the next
vote, which I hope will be final pas-
sage,

AMENDMENT OFFZRED Y MR. TRAPICANT

Mr. TRAFICANT. Mr. Chalrman, I
offer an amendment.

The Clerk read as foilows:

Amendment offered by Mr. TRAPICANT: at.
the end of the bill, insert the following new
section:

SEC. . BUY AMERICAN PROVISIONS.

(A) The Secretary shall insure that the re-
qilrements of the Buy American Act of
1933 as amended apply to all procurements
made under this Act.

(B) D ~1)

Y ™HE
if the Secretary. after consultation with the
United States Trade Representative, deter:
mines that a forelgn cousitry which is party
to in ()

an
has violated the terms of the sgreement by
discriminating agains

covered by the agreem e Becrétary

Buy Amert-
can Act with respect to such types of prod-
ucts produced in that foreign country.

(2) An agreement referred to in h
(1) 5 any t. between the United
States ard & foreign country pursuant to
which the head of an agency of the United
States Government has waived the regutre-
ments of the Buy American Act with re-

to certain

will just-

AN
res in subpart 9.4 of
chapter 1 of title 48, Code of Federat Regu-
lations.

Mr. TRAFICANT (during the resd-
ing). Mr. Chairman, I ask unanimous

Mr. WALKER (during the reading).
Mr. CI I aak con-
sent that the amendment be conaid.

ered as read and printed In the
Recoro,
The CHAIRMAN. Ia there objection

to the request of the gentieman from
Pennsylvania?

There was no objection.

Mr, W, Mr. Chairman, this
particular amendment is & balanced
budget amendment. It gues to what we
have discussed & number of times on
the floor before, in trying to hold tha

that the be con-
sidered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ohio?

There was no objection.

Mr. TRAFICANT. Mr., Chalrman,
the amendment states the Secretary
shall ensure that the requirements of
the Buy American Act of 1933, as
amended, apply to all procurements
made under this act.

Mr. Chairman, I appreciate the gen-
tieman from California (Mr. Mirier)
accepting this amendment. I want to
commend the gentleman for the bill
and for providing water to an area of
our country that needs it the most.

Mr.- MILLER of California. Mr.
Chairman, will the gentleman yield?

Mr. TRAFICANT. I yleld to the gen-
tleman from California.

Mr. MILLER of Cslifornis. Mr.
Chairman, we have had a chance to
Inok st this amendment, and nccept
this amendment. The gentleman from
Ohio [Mr. Tmaricasr] offered this
when the bill was under

spect in the
foreign country.

(3) Rerorr 10 Conanxss.—The
shall submit to Congress a report on the
emount of purchases from foreign entities
under this Act {rom foreign entities (n fiscal
years 1992 and 1993. Buch report shall seps-
rately tndicate the doliar vatue of items for
which the Buy American Act was waived

to any in sub-
section (sX2). the Trade Agreement Act of
1979 (19 U.8.C. 2501 et seq.), or any interna-
tional agreement to which the United
States is & party.

(4) BUY AMERRICAN act ortwed.—For pur-
poses of this section, the term “Buy Amert-
can Act” means the title 111 of the Act enti-
tled “An Act making ap: for the

consideratian last year before the Con-
gress, and we have no opposition.

Mr. HANSEN. Mr. Chairman, will
the gentieman yteld?

Mr. TRAFICANT. I yield to the gen-
tleman from Utah {Mr. HansgN], the
ranking vice chairman.

, the

g in any given fiscal year Lo &
2.4-percent Increase. It does it In thia
amendment by suggesting that none
of the spending of the Bureau of Rec.
lamation can exceed 102.4 pereent of
the total amount expended this year,
and, If there would be figures that go
above Lhat, it would have to rome out
of the projects within thia bill.

Mr. Chalrman, this is an sttempt to
make certain none of the projects in
this bill take us over the level required
for a balanced budget. I would hope
that Members would vote for it. { un-
derstand many Members have prior.
ities that may not Include the bal.
anced budget. That 18 up to them. But
the effort here is to make certain that
all the bills that are coming through
the House in fact comply with this.

Mr. Chairman, I offer the amend.
ment {n that regard.

Mr. MILLER of Californis. Mr.
Chalirman, we have no objection to the
amendment, and we accept the amend.
ment.

Mr. HANSEN. Mr. Chaimman, we
accept the amendment.

The C! . The question is on
the amendment offered by the gentle-
man from Pennsylvania (Mr. Waxzn).

The amendment was agreed to.

AMENDMINT OFPERED BY MR. MILLER OF
CALIFORNIA
MILLER of California. Mr,
I offer an

Mr.

Mr. HANSEN. Mr. Chat
minority has had an opportunity to
review the amendment, and accepts
the amendment also.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from Ohio {Mr. Txaricart].

The amendment was agreed to.

C!

The Clerk read as follows:

Amendment offered by Mr. Misa of
Catifornia: In section 1702 (psge ., line ),
amend clause (i) of parsqraph (IxXB) to
read as follows:

i) tr
involving land or crop loans. in which the
lender has no interest in providing farm
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