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INTRODUCTION	

	 The	Michigan	Court	of	Appeals	has	created	a	new	doctrine	of	sovereign	immunity	that	

subjects	tribal	sovereign	immunity	to	implied	abrogation	under	state	law.		This	new	doctrine	

contravenes	nearly	a	century	of	controlling	federal	law,	is	inconsistent	with	precedent	of	this	

Court	and	the	United	States	Supreme	Court,	and	makes	Michigan	a	rare	outlier	among	the	

jurisdictions	that	have	examined	tribal	sovereign	immunity.		Moreover,	this	new	doctrine	

nullifies	tribal	laws	governing	the	extent	of	tribal	sovereign	immunity,	and	invites	more	

litigation	against	Indian	tribes	and	their	instrumentalities	in	Michigan’s	courts.			

	 The	Court	of	Appeals’	new	doctrine	of	tribal	sovereign	immunity	has	upset	the	well-

settled	law	governing	tribal	sovereign	immunity	to	such	a	great	extent	that	Indian	tribes	and	

tribal	instrumentalities	conducting	business	in	Michigan	(or	with	Michigan-based	organizations)	

must	alter	their	relationships	to	both	preserve	and	understand	the	scope	of	their	immunity.		

That	new	doctrine	will	alter	Indian	tribes’	existing	relationships	with	both	the	State	of	Michigan	

and	local	units	of	governments,	significantly	impacting	this	State’s	jurisprudence	under	MCR	

7.305(B)(3).		As	a	result,	this	Court	should	grant	leave	to	appeal	in	this	case.		

ARGUMENT	

I. The	Court	of	Appeals’	new	doctrine	of	tribal	sovereign	immunity	significantly	impacts	
the	jurisprudence	of	this	State	because	it	upsets	settled	expectations	regarding	tribal	
sovereign	immunity,	and	will	lead	to	unknown	consequences	for	agreements	involving	
Indian	tribes,	the	State	of	Michigan,	local	governments,	and	commercial	actors.	

	
As	the	United	States	Supreme	Court	has	explained,	“tribal	immunity	is	a	matter	of	

federal	law	and	is	not	subject	to	diminution	by	the	states.”		Kiowa	Tribe	of	Oklahoma	v	

Manufacturing	Technologies,	Inc,	523	US	751,	756;	118	S	Ct	1700	(1998).		Michigan’s	courts,	
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	 2	

including	the	Court	of	Appeals,	are	bound	by	the	decisions	of	the	United	States	Supreme	Court	

on	matters	of	federal	law.		See,	Abela	v	General	Motors	Corp,	469	Mich	603,	606;	677	NW	2d	

325	(Mich	2004)(noting	that	“state	courts	are	bound	by	the	decisions	of	the	United	States	

Supreme	Court	construing	federal	law…”).					

The	Court	of	Appeals	first	announced	its	new	state-law	doctrine	of	tribal	sovereign	

immunity	in	Bates	Assoc,	LLC	v	132	Assoc	LLC,	290	Mich	App	52;	NW2d	177	(2010).		Contrary	to	

the	Plaintiff/Appellee’s	attempts	to	minimize	the	import	of	this	case,	the	Court	of	Appeals’	

decision	below	expanded	its	new	doctrine	of	tribal	sovereign	immunity	in	a	manner	that	

compounds	its	conflict	with	United	States	Supreme	Court	precedent,	and	impacts	a	wide	range	

of	existing	agreements	involving	Indian	tribes.		

A. The	new	doctrine	established	by	the	Court	of	Appeals	decision	conflcts	with	
controlling	law	governing	waivers	of	tribal	sovereign	immunity.	

	
	The	Court	of	Appeals	first	announced	its	new	doctrine	of	tribal	sovereign	immunity	in	

Bates.		In	that	case,	the	Court	found	that	Michigan	courts	can	infer	a	waiver	of	tribal		sovereign	

immunity	based	upon	the	conduct	of	an	Indian	tribe’s	agents	and	employees.		See,	Bates,	290	

Mich	App	at	64	(noting	that	“the	conduct	of	the	parties”	before	and	after	the	negotiations		

validly	waived	immunity).	

In	the	instant	case,	the	Court	of	Appeals	took	its	new	doctrine	a	step	further	by	explicitly	

holding	that	an	Indian	tribe’s	laws	are	irrelevant	to	the	determination	of	whether	it	has	waived	

its	sovereign	immunity.			The	Court	of	Appeals	stated,	“…any	failures	in	complying	with	[tribal	

law]	in	regard	to	waiver	of	sovereign	immunity	do	not	warrant	rejecting	the	application	of	the	

clear	waiver	of	sovereign	immunity	found	in	the	parties’	agreement.”		COA	Opinion	at	8.	

Instead	of	leaving	the	matter	of	the	Tribe’s	sovereign	immunity	to	the	province	of	the	Tribe’s	
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	 3	

laws,	the	Court	of	Appeals	held	that	a	defective	waiver	of	immunity	can	be	ratified	under	State	

law	through	the	post-contract	conduct	of	tribal	agents	and	employees.		See,	id	at	9-10.		The	

Court	of	Appeals	went	so	far	as	to	state	that	such	ratification	could	be	either	“express	or	

implied.”		Id	at	10	(emphasis	added).		

But,	the	United	States	Supreme	Court	has	already	explained	that	waivers	of	tribal	

sovereign	immunity	cannot	be	implied.		See,	Santa	Clara	Pueblo	v	Martinez,	436	US	49,	59;	98	S	

Ct	1670	(1978)(“It	is	settled	that	a	waiver	of	sovereign	immunity	cannot	be	implied	but	must	be	

unequivocally	expressed”)(internal	quotations	omitted).		That	rule	constitutes	controlling	

precedent	in	Michigan’s	courts.		

The	Court	of	Appeals’	new	doctrine	also	conflicts	with	controlling	United	States	

Supreme	Court	precedent	in	two	additional	respects.		First,	the	United	States	Supreme	Court	

has	held	that	an	agent	may	not	waive	an	Indian	tribe’s	sovereign	immunity	from	suit	without	

authorization	by	law.		United	States	v	United	States	Fidelity	&	Guar	Co,	309	US	506,	513;	60	S	Ct	

653	(1940)(“It	is	a	corollary	to	immunity	from	suit…	that	this	immunity	cannot	be	waived	by	

officials”).			Second,	the	Supreme	Court	has	held	that	tribal	sovereign	immunity	may	not	be	

diminished	by	state	law.		See,	Kiowa	Tribe	of	Oklahoma	v	Manufacturing	Technologies,	Inc,	523	

US	751,	756;	118	S	Ct	1700	(1998)(“…[tribal	sovereign	immunity]	is	a	matter	of	federal	law	and	

is	not	subject	to	diminution	by	the	States”).		

The	Plaintiff/Appellee	has	conceded	that	federal	law	controls	the	question	of	whether	

an	Indian	tribe	has	waived	its	sovereign	immunity	from	suit.1			Despite	its	concession,	the	

																																																								
1	See	Plaintiff/Appellee’s	COA	Answer	Brief	at	6	(October	3,	2014)(“…whether	a	Tribe	has	
waived	its	sovereign	immunity	is	a	question	of	federal	law”)(quoting	Kiowa,	523	US	at	756).	
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	 4	

Plaintiff/Appellee’s	Brief	in	Opposition	(or	“Brief	in	Opposition”)	fails	to	address	the	controlling	

federal	law	regarding	tribal	sovereign	immunity.		Instead,	the	Brief	in	Opposition	suggests	that,	

in	declining	to	follow	the	Sixth	Circuit	Court	of	Appeals’	opinion	in	Memphis	Biofuels,	LLC	v	

Chickasaw	Nation	Indus,	Inc,	585	F3d	917	(6th	Cir	2009),	the	Court	was	simply	rejecting	an	

outlying	decision	on	this	issue.			But,	as	the	Dissent	in	the	Court	of	Appeals	explained,	Memphis	

Biofuels	“represents	the	majority	view”	of	the	doctrine	of	tribal	sovereign	immunity.2		COA	

Dissent	at	2.	

Chumash	Casino	Resort’s	Application	for	Leave	to	Appeal	in	this	case	explained	that	the	

Court	of	Appeals	erred	by	disregarding	controlling	Supreme	Court	precedent.		By	failing	to	

contest,	or	even	address,	this	argument,	the	Plaintiff/Appellee	has	effectively	conceded	the	

point.		See,	Walters	v	Nadell,	481	Mich	377,	388;	751	NW2d	431	(Mich	2008)(holding	that	a	

party	waives	its	argument	when	it	does	not	respond	to	the	other	party’s	legal	argument).	

The	Court	of	Appeals’	decision	to	reject	controlling	Supreme	Court	precedent	

constitutes	grounds	for	reversal.		See,	Moore	v	Moore,	266	Mich	App	96;	700	NW2d	414,	(Mich	
																																																								
2	The	Plaintiff/Appellee	suggests	that	Luckerman	v	Narragansett	Indian	Tribe,	965	F	Supp	224	(D	
RI	2013)	is	not	an	outlier	in	this	area	of	the	law.		Plaintiff/Appellee’s	Brief	in	Opposition	at	12.		
However,	none	of	the	federal	cases	cited	in	support	of	this	assertion	hold	that	an	unauthorized	
agent	may	waive	tribal	sovereign	immunity	contrary	to	express	tribal	law.		Only	one	of	the	cited	
cases	–	Confederated	Tribes	of	the	Colville	Reservation	Tribal	Credit	v	White,	139	F3d	1268	(9th	
Cir	1998)	–	even	references	the	authority	of	an	agent	to	waive	tribal	immunity.		Colville	involved	
a	bankruptcy	claim	filed	by	an	attorney	for	a	tribal	entity,	and	the	Court	noted	that	the	record	
did	not	include	any	evidence	regarding	the	Tribe’s	own	laws	pertaining	to	sovereign	immunity.		
That	is	not	the	case	here,	where	the	Tribe’s	laws	are	part	of	the	record.		Luckerman	remains	an	
outlier	in	federal	law.	To	the	extent	that	it	bears	upon	this	case,	the	Court’s	opinion	in	
Luckerman	makes	it	clear	that	express	tribal	law	will	control	the	manner	in	which	an	Indian	
tribe	limits	or	waives	its	sovereign	immunity.		See,	Luckerman,	No	13-185-S	(D	RI	
2014)(“…constitutional	provisions	and	ordinances	put	those	dealing	with	the	tribes	on	notice	of	
the	procedures	that	must	be	followed”).	Thus,	Luckerman	merely	offers	only	a	narrow	
exception	to	the	rule	that	unauthorized	agents	cannot	waive	tribal	sovereign	immunity,	which	
applies	only	where	tribal	law	does	not	address	waivers	of	immunity.			
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App,	2005)(“With	respect	to	questions	of	federal	law,	[the	Court	of	Appeals]	is	not	bound	by	

precedent	from	federal	courts	except	the	United	States	Supreme	Court”).					

B. The	Court	of	Appeals	decision	upsets	settled	expectations	reagrding	waivers	of	
tribal	sovereign	immunity	and	impacts	existing	agreements	involving	the	State	of	
Michigan,	local	governments,	commercial	actors,	Indian	tribes,	and	tribal	
instrumentalities.	

	
States,	local	units	of	government,	and	commercial	entities,	have	relied	upon	the	well-

established		federal	doctrine	of	tribal	sovereign	immunity	when	negotiating	agreements	with	

Indian	tribes.		See,	Michigan	v	Bay	Mills	Indian	Community,	572	US	___,;	134	S	Ct	2024,	2036	

(2014)	(“…tribes	across	the	country,	as	well	as	entities	and	individuals	doing	business	with	

them,	have	for	many	years	relied	on	Kiowa	(along	with	its	forebears	and	progeny)	…”).			

The	State	of	Michigan	has	entered	into	numerous	agreements	with	Michigan’s	twelve	

federally	recognized	Indian	tribes,	governing	everything	from	the	regulation	of	gambling	and	

natural	resources,	to	jurisdiction	over	taxation	and	law	enforcement.		See,	eg,	Tax	Agreement	

Between	the	Bay	Mills	Indian	Community	and	the	State	of	Michigan	(2002).3		Numerous	local	

units	of	government	have	entered	into	agreements	to	share	public	services	with	Michigan’s	
																																																								
3	This	agreement	(the	“Tax	Agreement”)	is	available	at	
http://www.michigan.gov/documents/BayMillsFinalTaxAgreement_61196_7.pdf	(last	accessed	
on	January	15,	2016).		The	Tax	Agreement	includes	limited	and	reciprocal	waivers	of	sovereign	
immunity,	under	both	tribal	and	state	law.		See,	Tax	Agreement,	§	I(G).		Under	the	Court	of	
Appeals’	new	doctrine,	the	Tribe’s	limited	waiver	of	sovereign	immunity	in	the	Tax	Agreement	
could	be	enlarged	by	implication	after	the	fact,	based	upon	the	subsequent	conduct	of	tribal	
agents.		State	law	would	prohibit	a	similar	modification	of	the	State’s	waiver	of	sovereign	
immunity.		See,	McNair	v	State,	305	Mich	181,	187;	9	NW2d	52	(Mich	1943)(“If,	as	we	hold,	
[sovereign	immunity]	can	only	be	waived	by	legislative	action,	then	it	necessarily	follows	that	
the	attorney	general,	an	officer	of	the	State	of	Michigan,	may	not	waive	such	defense”).		If	
allowed	to	stand,	the	Court	of	Appeals’	new	doctrine	would	create	an	asymmetry	in	the	
bargaining	position	between	two	sovereigns	where	none	previously	existed.		It	would	also	alter	
the	parties’	expectations	regarding	the	performance	and	enforceability	of	the	Tax	Agreement,	
and	similar	agreements.			
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	 6	

twelve	Indian	tribes,	as	well	as	their	agencies	and	instrumentalities.		And,	as	this	case	clearly	

demonstrates,	Michigan-based	companies	enter	into	an	indeterminate	number	of	contractual	

relationships	with	Indian	tribes	in	Michigan	and	across	the	United	States.			

	 When	negotiating	those	agreements,	the	parties	relied	upon	the	settled	understanding	

of	nearly	a	century	of	federal	law	holding:	1)	waivers	of	tribal	sovereign	immunity	must	be	clear	

and	unequivocal,	and	cannot	be	implied;	2)	tribal	sovereign	immunity	is	not	subject	to	

diminution	by	the	States;	and,	3)	unauthorized	agents	cannot	waive	tribal	sovereign	immunity.4	

See,	Santa	Clara	Pueblo,	Kiowa,	and	United	States	Fidelity	&	Guar	Co,	supra.	

	 The	Court	of	Appeals’	new	doctrine	of	tribal	sovereign	immunity	runs	counter	to	each	of	

those	principles	by	holding:	1)	waivers	of	tribal	sovereign	immunity	may	be	implied	by	the	post-

contract	actions	of	tribal	agents;	2)	tribal	sovereign	immunity	may	be	diminished	by	state	law	

doctrines	of	equity,	notwithstanding	express	tribal	law;	and	3)	unauthorized	agents	can	waive	

tribal	sovereign	immunity.	

	 	This	dramatic	transformation	of	settled	law	has	frayed	the	fabric	of	jurisprudence	

affecting	governments,	commercial	entities,	and	Indian	tribes	in	Michigan,	and	beyond.		

Moreover,	this	transformation	belies	the	Plaintiff/Appellee’s	characterization	of	this	case	as	a	

“garden	variety”	contract	dispute.		Plaintiff/Appellee’s	Brief	in	Opposition	at	9.		This	new	

doctrine	has	myriad	unknown	consequences	for	parties	under	existing	agreements,	and	will	

compel	Indian	tribes	and	other	actors	to	transform	the	way	they	structure	their	dealings	with	

one	another	under	Michigan	law.		
																																																								
4	In	addition,	Indian	tribes	have	relied	upon	long-settled	legal	doctrine	preserving	their	
exclusive	powers	of	self-government.		See,	Kobogum	v	Jackson	Iron	Co,	76	Mich	498,	508;	43	
NW	602	(Mich	1889)(“…Indians	who	were	members	of	their	tribes	were	not	obliged	or	
authorized	to	look	to	state	laws	in	governing	their	own	affairs).	
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	 7	

II. The	Plaintiff/Appellee	waived	its	argument	that	the	alleged	waiver	of	sovereign	
immunity	in	this	case	complies	with	tribal	law.	

	
The	Plaintiff/Appellee	dedicates	the	bulk	of	its	Opposition	Brief	to	arguing	that	the	

purported	wavier	of	sovereign	immunity	in	the	User	Agreement	was	valid	because	it	complied	

with	the	Tribe’s	laws.		Throughout	the	course	of	this	litigation,	the	Plaintiff/Appellee	has	

consistently	argued	that	the	Tribe’s	laws	were	irrelevant	to	this	case.		

In	its	first	brief	submitted	to	the	Circuit	Court	in	support	of	its	Motion	to	Dismiss,	

Chumash	Casino	Resort	asserted	that	the	alleged	waiver	of	sovereign	immunity	contained	in	

the	Plaintiff/Appellee’s	User	Agreement	did	not	satisfy	the	requirements	of	the	Tribe’s	own	

laws.		Chumash	Casino	Resort’s	Circuit	Court	Br	at	10	(“…such	a	waiver	was	not	validly	executed	

in	accordance	with	the	Tribe’s	laws”)(Attached	as	Exhibit	A).		The	Plaintiff/Appellee	never	

contended	otherwise,	instead	arguing	that	the	alleged	waiver	was	ratified	by	the	alleged	post-

contract	actions	of	its	unauthorized	agents.		See,	Plaintiff/Appellee’s	Circuit	Court	Br	at	1-2	

(“Defendant’s	second	argument	–	that	the	parties’	agreement	is	invalid	because	it	was	not	

approved	according	to	the	laws	of	the	Tribe	that	owns	Defendant	–	fares	no	better.		The	

agreement	was	ratified	by	performance”)(emphasis	added)(Attached	as	Exhibit	B).		The	Circuit	

Court	relied	on	the	Plaintiff/Appellee’s	argument	in	its	opinion.		Circuit	Court	Opinion	at	4	

(reasoning	that	Chumash	Casino	Resort	operated	under	the	contract	with	the	

Plaintiff/Appellee,	notwithstanding	its	employee’s	lack	of	authority	to	execute	the	agreement).	

The	Plaintiff/Appellee	again	advanced	its	ratification	argument	before	the	Court	of	

Appeals,	and	none	of	its	filings	with	that	court	asserted	that	the	Tribe’s	laws	had	any	bearing	on	

the	alleged	waiver	of	sovereign	immunity.		The	Court	of	Appeals	recognized	that	the	

Plaintiff/Appellee	“did	not	argue	below	.	.	.	[or]	in	its	appellate	brief,	that	a	waiver	of	tribal	
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sovereign	immunity,	as	envisioned	by	and	consistent	with	the	[tribal	law],	was	accomplished	

with	respect	to	the	[Chumash	Casino	Resort]	or	the	Tribe’s	business	relationship	with	the	

plaintiff.”		COA	Opinion	at	3.		In	fact,	the	Court	recognized	that	during	oral	argument	the	

Plaintiff/Appellee	offered	a	new	argument,	by	contending	that	the	User	Agreement	complied	

with	tribal	law.		Id	at	n	6.		The	Court	found	that	it	was	unnecessary	to	“resolve	

[Plaintiff/Appellee’s]	unpreserved	argument	.	.	.”		Id	at	3	(emphasis	added).		Instead,	the	Court	

of	Appeals	proceeded	on	the	basis	that	the	requirements	of	the	Enterprise	Ordinance	were	not	

satisfied	(id),	and	relied	upon	the	Plaintiff/Appellee’s	briefed	arguments,	holding	that	the	

waiver	was	valid	under	the	doctrine	of	ratification.		COA	Opinion	at	9-10.	

Now,	before	this	Court,	the	Plaintiff/Appellee	argues	that	the	alleged	waiver	was	valid	

under	the	Tribe’s	own	laws.		See,	Plaintiff/Appellee’s	Brief	in	Opposition	at	11-17.		Other	than	

the	above-mentioned	short	exchange	during	oral	argument	before	the	Court	of	Appeals,	the	

Plaintiff/Appellee’s	Brief	in	Opposition	marks	the	first	time	in	this	litigation	that	it	has	briefed	

the	application	of	the	Tribe’s	laws	to	its	alleged	contract	with	Chumash	Casino	Resort.	

As	this	Court	previously	explained,	Michigan	generally	follows	the	“raise	or	waive”	rule,	

which	requires	a	litigant	to	raise	an	issue	at	trial	in	order	to	preserve	it	for	appellate	review.		

See,	Walters,	481	Mich	at	387-88.		A	plaintiff’s	failure	to	raise	a	legal	argument	in	response	to	a	

motion	to	dismiss	waives	that	argument.		See,	id	(holding	that	it	was	“undisputed”	that	the	

Plaintiff	waived	his	legal	argument	when	he	did	not	raise	it	in	response	to	the	Defendant’s	

motion	to	dismiss).		Moreover,	a	party	abandons	an	argument	when	it	fails	to	sufficiently	brief	

it.		See,	Blackburne	&	Brown	Mtg	Co	v	Ziomek,	264	Mich	App	615,	619;	692	NW2d	388	

(2004)("Insufficiently	briefed	issues	are	deemed	abandoned	on	appeal”)(quotations	omitted).	
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The	Plaintiff/Appellee	had	the	opportunity	before	the	Circuit	Court	to	respond	to	

Chumash	Casino	Resort’s	argument	that	the	alleged	waiver	did	not	comply	with	the	Tribe’s	

governing	laws.		It	failed	to	do	so.		It	also	failed	to	present	these	arguments	in	any	of	its	filings	

in	the	Court	of	Appeals.5		The	Court	of	Appeals	dismissed	the	Plaintiff/Appellee’s	attempt	to	

present	this	issue	at	oral	argument,	noting	that	it	had	not	preserved	this	argument	for	

consideration	on	appeal.		See,	COA	Opinion	at	n	6	(stating	that	this	argument	was	

“unpreserved”).	

From	the	outset	of	this	case,	Chumash	Casino	Resort	has	argued	that	the	alleged	waiver	

of	sovereign	immunity	did	not	satisfy	governing	tribal	law.		The	Plaintiff/Appellee	conceded	this	

point	by	failing	to	respond	to	Chumash	Casino	Resort’s	primary	argument	at	the	Circuit	Court,	

and	in	its	filings	in	the	Court	of	Appeals.		Instead,	Plaintiff/Appellee	advanced	the	argument	

that	the	Tribe’s	own	laws	are	irrelevant,	and	that	the	waiver	was	valid	under	State	law.6		The	

Circuit	Court	and	the	Court	of	Appeals	improperly	relied	upon	the	Plaintiff/Appellee’s	

argument,	and	further	solidified	its	new	doctrine	of	tribal	sovereign	immunity.		See,	COA	

																																																								
5	The	Plaintiff/Appellee	argues	that	this	Court	may	consider	an	unpreserved	argument	to	
prevent	a	“miscarriage	of	justice.”		Plaintiff/Appellee’s	Brief	in	Opposition	at	16.		The	
Plaintiff/Appellee’s	consistent	concession	–	up	to	this	point	–	that	the	alleged	waiver	doesn’t	
comply	with	the	Tribe’s	laws	hardly	constitutes	“a	miscarriage	of	justice.”		Instead,	it	represents	
a	tactical	decision	to	argue	that	the	Tribe’s	laws	are	irrelevant.		As	this	Court	noted	in	Walters,	
appellate	courts	are	not	responsible	for	rescuing	litigants	from	their	unsuccessful	tactical	
decisions.		See,	Walters,	481	Mich	at	388.	(explaining	that	the	“raise	or	waive”	rule	“avoids	the	
untenable	result	of	permitting	an	unsuccessful	litigant	to	prevail	by	avoiding	its	tactical	
decisions	that	proved	unsuccessful”).	
	
6	Chumash	Casino	Resort	maintains	its	original	assertion,	as	offered	to	the	Circuit	Court	in	the	
first	brief	filed	in	this	case,	that	the	alleged	waiver	of	sovereign	immunity	did	not	satisfy	the	
Tribe’s	governing	laws.		Under	the	Tribe’s	Enterprise	Ordinance,	waivers	of	sovereign	immunity	
must	be	approved	by	the	Enterprise	Board	of	Chumash	Casino	Resort.		See	eg,	Enterprise	
Ordinance	§	5	(attached	to	Application	for	Leave	to	Appeal	as	Exhibit	A).	
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Opinion	at	n	6	(“…we	shall	proceed	on	the	basis	that	the	requirements	of	the	[Tribe’s	laws]	

were	not	satisfied”).		Under	the	principle	this	Court	described	in	Walters,	it	is	too	late	for	the	

Plaintiff/Appellee	to	hedge	its	bet.		

CONCLUSION	

	 The	Court	of	Appeals’	decision	in	this	case	squarely	conflicts	with	nearly	a	century	of	

controlling	precedent	of	the	United	States	Supreme	Court.		Moreover,	the	Plaintiff/Appellee’s	

attempt	to	rescue	its	lawsuit	by	raising	a	new	argument	must	fail.		By	failing	to	raise	the	

argument	in	its	filings	before	either	the	trial	court	or	the	Court	of	Appeals,	Plaintiff/Appellee	

waived	any	argument	it	may	have	that	the	alleged	waiver	of	sovereign	immunity	in	this	case	

complied	with	tribal	law	.			Chumash	Casino	Resort	respectfully	asks	this	Court	to	grant	leave	to	

appeal,	reverse	the	Court	of	Appeals’	decision	in	this	case,	and	dismiss	the	Plaintiff’s	complaint	

on	the	basis	of	sovereign	immunity.		Alternatively,	this	Court	should	peremptorily	reverse	the	

decision	of	the	Court	of	Appeals. 	

	 	 	 	 	 	 	 Respectfully	submitted,	

	 	 	 	 	 	 	 Fletcher	Law,	PLLC	

	

By:__________________________	
	 	 	 	 	 	 	 Bryan	T.	Newland	(P70992)	
	 	 	 	 	 	 	 Ezekiel	Fletcher	(P70214)	
	 	 	 	 	 	 	 Attorneys	for	Appellant/Defendant	
	 	 	 	 	 	 	 124	W.	Allegan	Street	
	 	 	 	 	 	 	 Suite	1400	
	 	 	 	 	 	 	 Lansing,	MI	48933	
	 	 	 	 	 	 	 (517)	862-5570	
Date:	January	18,	2016	 	 	 	 bnewland@fletcherlawpllc.com	
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Bryan Newland
/s/ Bryan T. Newland



LIST	OF	EXHIBITS	
	
EXHIBIT	A:			Brief	in	Support	of	Defendant	Chumash	Casino	and	Resort’s	Motion	to	Dismiss,	

excluding	exhibits	(also	included	in	the	record	before	the	Oakland	County	Circuit	
Court	and	the	Michigan	Court	of	Appeals)	

	
EXHIBIT	B:		 Plaintiff’s	Response	in	Opposition	to	Defendant	Chumash	Casino	Resort’s	Motion	to	

Dismiss,	excluding	exhibits	(also	included	in	the	record	before	the	Oakland	County	
Circuit	Court	and	the	Michigan	Court	of	Appeals)	
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Bryan Newland
EXHIBIT A

Bryan Newland
Brief in Support of Defendant Chumash Casino and Resort’s Motion to Dismiss, 
excluding exhibits
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Bryan Newland
EXHIBIT B

Bryan Newland
Plaintiff’s Response in Opposition to Defendant Chumash Casino Resort’s Motion to Dismiss, 
excluding exhibits
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