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Due process, 263

Fundamental fairness, 264

Hunting and fishing, 510, 516

Indian child welfare, 426, 437

Indian Civil Rights Act, 262—66

Internal tribal affairs, 254

Land use, 126, 551

Peacemaking, 286-89

Public Law 280, 332, 334—35

Right to counsel, 251, 252

Sovereign immunity, 237, 271

Speech rights, 252

Treaties, 129, 192

Tribal common law, 263, 265, 279-81, 282, 283

Tribal elections, 265—66

Tribal forums, 255, 258, 262—66, 282, 283

Tribal leadership, 129

Tribal membership, 258, 266—68

DELEGATION OF FEDERAL AUTHORITY
Generally, 371-72

Duro Fix, 360-64

Environmental laws, 372

Executive branch, 4, 37, 52, 206

Liquor, 52, 371-72

Nondelegation doctrine, 309, 310

States, 4

Tribal civil jurisdiction, 368, 372

Tribal criminal jurisdiction, 357, 359, 360

DOCTRINE OF DISCOVERY
Generally, 21-29

Alaska Natives, 125

Extinguishment of Indian title, 22, 24

Federal preemption right, 21, 23, 24, 29, 33, 35,
81

Legal fiction, 24-25

Right of occupancy, 24

Russia, 125

State jurisdiction, 29

EAGLE ACTS

Generally, 478-83
Eagle deaths, 479, 482
Indian permits, 228, 478, 482—-83
Religious significance, 480, 482—-83
Treaty abrogation, 228, 229, 478-82

ELEVENTH AMENDMENT, 446-47, 451, 453

ENGLAND

American Revolution, 51

British colonial policy, 26, 38, 51

British Proclamation of 1763, 22, 24, 25, 27, 45,
51

British Proclamation of 1763, generally, 37—39

Canadian First Nations, generally, 45-50

Declaration of Independence, 237

Doctrine of Discovery, 26, 178

Duty of protection, 176

English common law, 27, 237

Indian commercial market, 366

Indian land ownership, 23, 24, 25, 40, 92, 124,
213

Military alliances with Indian nations, 8, 40, 41,
42, 56, 178, 213

Tribal sovereignty, 236, 240

War of 1812, 8, 56, 178, 215, 512

EQUAL FOOTING DOCTRINE, 32, 319, 320,
531, 532

FEDERAL LEGISLATIVE JURISDICTION

Alaska Natives, 121, 126, 534, 538

Allotment, 71, 300, 301, 409

Acquisition of Indian lands, 22, 25

Criminal jurisdiction, 76, 77, 193, 194, 278, 319,
321, 323, 327

Delegations to Indian nations, 371-72

Executive order reservations, 139, 141

Extinguish Indian title, 29

Federal court jurisdiction, 494

Fourteenth Amendment, 92, 93

Hunting and fishing, 534, 538

Indian child welfare, 430

Indian citizenship, 96

Indian Civil Rights Act, 25766, 364

Indian Commerce Clause, 3

Indian gaming, 107

Indian land claims, 142, 158

Indian lands, 85, 86, 201, 246, 295, 320, 537

Indian preference, 110

Indians, 86, 92, 93, 201

Indian tribes, 32

Indian tribes, “now under Federal jurisdiction”,
310-14

Minerals, 141, 224, 407

Native Hawaiians, 548

Oil and gas, 224

Swamp lands, 64

State jurisdiction in Indian country, 495

Takings, 4, 127, 141

Taxation, 413

Timber, 414

Treaty abrogation, 4

Treaty Power, 26, 82

Trespass, 86

Tribal courts, 382

Tribal sovereignty, 4, 185, 247, 371

Trust responsibility, 196, 197, 198, 322, 414

Water rights, 494, 495

FEDERAL PLENARY POWER
Generally, 4-5, 43—-45, 75-91

Abrogation of treaties, 10, 70, 87

Exclusive, 4, 5-6, 8, 22, 26, 42, 43, 44, 51, 75, 81,
83, 91, 92, 153, 192, 231, 300, 363

Clear statement rule, 7, 226, 227, 231, 243, 254

Congress, 44, 83, 87, 90, 92, 98, 119, 148, 181,
194, 227, 231, 241, 243, 245, 254, 273, 360,
440

Criminal jurisdiction, 76, 83, 84, 247, 343, 360

End of treaty era, 362—63

English rule, 22

Executive branch, 37

Federal recognition, 5, 85

Guardianship, 90, 91, 178

Internal tribal sovereignty, 75, 82, 358, 395, 403
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Indian Commerce Clause, 43, 362, 364
Limitations, 43, 75, 119

Marshall Trilogy, 75

Political questions, 90, 179
Preconstitutional powers, 363
Property Clause, 43, 362

Sovereign immunity, 273

Treaty Power, 43, 362

Trust Responsibility, 4-5, 148, 199
War Power, 43

FEDERAL RECOGNITION OR
ACKNOWLEDGMENT OF INDIAN
NATIONS
Generally, 170-75

FEDERAL SOVEREIGN IMMUNITY, 91, 181,
237, 309, 314-15, 493, 495

FEDERAL STATUTES OF GENERAL
APPLICABILITY
Generally, 229-33
Federal diversity jurisdiction statute, 229
Federal eminent domain statutes, 229
Federal labor and employment laws, 229-33

FIFTEENTH AMENDMENT, 111, 112, 547—48

FIFTH AMENDMENT

Abrogation of treaty rights, 4, 102

Application to Indian nations, 240-42, 248

Due Process Clause, 102, 180, 240, 248

Equal protection component, 109, 321, 322, 326

Executive order reservations, 139

Indian Land Consolidation Act, 137-38

Indian title, 22, 118, 122, 123, 124, 125, 126

Takings and Just Compensation Clause, 91, 102,
119, 120, 121, 126, 127-38, 148, 180

Vested Indian property rights, 91, 102, 119, 121,
128, 129, 131, 143, 148, 181, 238

FISHING AND HUNTING RIGHTS

Aboriginal rights, 118, 126

Alaska, 534, 535, 538—40

Criminal jurisdiction, 178, 296, 356, 399

Off-reservation, 178, 210-11, 216-17, 399, 501,
505-15, 520-32

On-reservation, 101, 133—-35, 137, 185, 21617,
228, 269, 296, 367-69, 383—84, 498, 499,
516-20

State regulation, 101, 102, 133, 134, 269, 296,
383-84, 505-15

Treaty rights, 60, 97, 101, 102, 135, 136, 216-19,
269, 36769, 480, 501, 505-20, 520-32

Tribal regulation, 134, 185, 367—69, 38384, 399

Water rights, 210-11, 498, 499

FOURTEENTH AMENDMENT

Application to Indian nations, 379
Congressional power, 446

Due Process Clause, 298, 436

Equal Protection Clause, 110, 242, 248, 249, 522
Indians Not Taxed Clause, 80, 92-93, 95, 96

INDIAN CHILD WELFARE ACT
Generally, 421-38

Active efforts to prevent the breakup of an Indian
family, 423, 424, 435

Adoption, 360, 421-22, 427-30, 432—-35

Alaska, 541-43

Burden of proof, 423-24

Bureau of Indian Affairs guidelines, 423, 425,
436-37

Congressional intent, 422—-23

Constitutionality, 45

Domicile, 423, 427-30

Due process protections, 108, 422, 436

Existing Indian family “exception”, 431-32, 436—
37

Foster care, 360, 423

Full faith and credit, 400

Indian family, 435

Notice to Indian nations, 108, 430-31

Placement preferences, 423, 435

Qualified expert witnesses, 424

State court jurisdiction, 14, 105, 108, 298, 421,
422, 427-30

Termination of parental rights, 423

Tribal court jurisdiction, 14, 105, 108, 422, 423,
427-30

Tribal intervention right, 108

Trust relationship, 182, 187

INDIAN CITIZENSHIP
Generally, 92-97
Allotment, 88
Habeas writ, 94
Indian Citizenship Act of 1924, 11, 92
Indians Not Taxed Clause, 92, 96
State citizenship, 96-97
Voting rights, 92, 95-97

INDIAN CIVIL RIGHTS ACT
Generally, 106, 247-66

Assimilative purposes, 100

Banishment, 252, 259-61

Bill of attainder, 248, 252

Constitutionality, 45

Criminal procedure rights, 248, 249, 250

Criminal sentencing, 248, 250, 343, 347

Customary and traditional law, 251, 252, 254,
255—-58, 263

Due process, 258, 262—66, 389

Duro fix, 360

Enforcement in federal forums, 249, 253-55

Enforcement in tribal forums, 251, 253—-55, 378

Equal protection clause, 255

Establishment clause, 248

Freedom of speech, 248, 252, 258

Habeas writ, 254, 25961, 377

Handbook of Federal Indian Law, 247

Impact on tribal culture, 251

“Indian Bill of Rights”, 227, 24748

Property rights, 258-59

Religious freedom, 248

Right to counsel, 248, 251

Right to jury, 248

Sex discrimination, 255—58

Tribal consent to Public Law 280 jurisdiction, 13,
104

Tribal court jurisprudence, 262—66, 390

Tribal membership, 253-58, 259—61

Tribal sovereign immunity, 227, 253, 259, 270,
390
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INDIAN CLAIMS COMMISSION ACT
Generally, 144-51

Judgments, 174, 459

Lawyers, 166

Origins, 118, 119, 142

INDIAN COMMERCE CLAUSE
Congressional authority, 3, 5, 43, 111, 362, 364
Criminal jurisdiction, 78, 80, 81, 83, 84, 362
Eleventh Amendment, 443, 446-47

Marshall Trilogy, 3, 8

State authority, 5, 8, 44

Trade and Intercourse Acts (1790-1834), 3, 5, 51

INDIAN COUNTRY

Codification, 291-94

Criminal jurisdiction, 10, 13, 14, 53, 75, 76, 78,
82, 83, 84, 193, 241, 246, 292, 316-364

Federal superintendence, 292-94, 536—-38

Jurisdictional history, 299, 302, 305

Liquor, 371-72

Pueblo lands, 85

Public Law 280 jurisdiction in Alaska, 541, 542,
543, 544

Reservation boundaries litigation, 294—308, 532

Restricted fee lands, 141

Set aside, 292-94, 536-38

State jurisdiction, 6, 8, 15, 375-76, 389, 410, 411,
413, 417

Trust lands, 139, 308-16

Trust responsibility, 192, 194

INDIAN EDUCATION

Generally, 71-74
Assimilation, 11, 69, 71-74, 78, 97, 188-89
Expansion of federal programs, 103, 107-08
Treaties, 62, 72, 132, 188, 190, 191
Tribal self-determination, 189-90, 360
Trust responsibility, 182, 188-90

INDIAN GAMING

Origins, 106-07, 439-41

Federal support, 107, 440, 443
Gaming revenues, 172, 342, 439
Governmental character, 230, 233
Impact on tribal membership, 266
Intergovernmental agreements, 164
State regulation, 440-43

Tribal regulation, 328

INDIAN GAMING REGULATORY ACT
Generally, 44362

After-Acquired Lands, 455-60

Class I games, 443-44

Class II bingo, 444, 454-55

Class III games, 444

Class III gaming compacts, 444, 44547

Class III good faith negotiations, 445-47

Congressional intent, 226

Enforcement, by states, 272

National Indian Gaming Commission, 444-45

Per capita payments, 266

Regulation, 444

Revenue sharing, 447-53

Secretarial procedures, 45354

Sovereign immunity, 226, 227, 270, 272

Tribal self-determination, 460—62

Trust land acquisition, 314
Violations, 272

INDIAN HEALTH SERVICE, 3, 61, 107, 108,
113, 114, 187, 190-91, 325, 470

INDIAN PREFERENCE, 98, 109-12

INDIAN REMOVAL
Generally, 8-9, 53-56

Administrative enforcement, 528-31

Indian Removal Act, 9, 53, 215

Military enforcement, 54—55, 199

Treaties, 53-55, 62, 191, 213, 215, 351, 366, 528,
530

INDIAN REORGANIZATION ACT

Generally, 97-99
Alaska Native village governments, 535, 536, 540
Congressional intent, 201, 410-11, 413
Definition of “Indian”, 311
End of allotment, 98
Impact on traditional governments, 98

“INDIAN NEW DEAL”, 12, 97
Indian preference, 98

Meriam Report, 97

Rejection of the Act, 404, 405
Secretarial elections, 98
Timber, 197

TRIBAL CONSENT, 98, 99, 180

Tribal constitutions, 98-99, 174, 256, 355, 404

Tribal corporations (Section 17 corporations),
106, 413

Trust land acquisitions, 308-09, 456, 543

INDIAN SELF-DETERMINATION AND
EDUCATIONAL ASSISTANCE ACT

Chevron deference, 226

Congressional intent, 189, 413

Contract Support Costs, 114-15

Federal programs, 112-13

Self-Governance Contracts, 114-15

638 Contracts, 114-15

Tribal sovereign immunity, 270

Trust responsibility, 182, 186

INFRINGEMENT
Generally, 373—-74, 408-11
Legal incidence of state tax, 417
Taxes, 408-11, 413, 417
Tribal governance, 254, 277, 278, 373-74

INTERGOVERNMENTAL AGREEMENTS, 3,
164, 402, 419-20

LAND CLAIMS SETTLEMENT ACTS
Generally, 15659

Lands acquired, 141, 458, 459

State jurisdiction, 312

LEGAL CAPACITY
Habeas, 94

To sue, 2, 152, 164-66
Testify, 2

MARSHALL TRILOGY
Generally, 21-37
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Canons of construction, 220
Clear statement rule, 237
Plenary power, 3—4, 75, 328
State authority, 277, 328
Tribal sovereignty, 236, 239

NATIVE AMERICAN GRAVES
PROTECTION AND REPATRIATION
ACT, 108-09, 182

Generally, 47678

NATIVE HAWAITANS
Generally, 545-551

Customary and traditional law, 551

Elections, 111-12, 547

Governance, 551

History, 545-47

Land rights, 54647

Political relationship with the United States,
111-12, 547-48

Trust funds, 111, 547

Trust relationship with the United States, 182,
463, 548-50

NONINTERCOURSE ACT (25 U.S.C. § 477)
Generally, 151-64

Congressional intent, 183

Equitable defenses, 155-56, 159-64

Federal common law, 155

Federal court jurisdiction, 153

Indian nations with standing, 158

Preemption, 154, 155

Remedies, 155

Restriction on alienation, 141, 142

Violations, 152, 154, 155, 157, 312

PREEMPTION OF STATE LAW
Generally, 411-417

Criminal jurisdiction, 347

Hunting and fishing, 519

Indian civil rights, 378

Indian gaming, 442

Indian trader statutes, 411

Tribal leasing, 418-19

Tribal sovereignty, 410

Water regulations, 504

PROPERTY
Generally, 117-42

Executive order reservations and property, 57,
58, 137, 13941, 143, 144, 170, 199, 293,
294, 296, 297, 305, 416, 518, 527-30

Indian title, 21-29, 33, 117-27, 132, 153, 156,
216, 291, 292, 293, 505

Recognized or vested title, 127-38

Restricted fee, 141-42

Trust land, 15, 137, 139, 180, 183, 185, 205, 208,
232, 233, 270, 306, 308-16, 329, 337, 340,
385, 396, 397, 405, 406, 415, 418, 456, 459,
537, 547

PROPERTY AND TERRITORY CLAUSE, 43,
81, 362

PUBLIC LAW 280
Generally, 330—43, 543-44
Civil jurisdiction, 344

Civil-regulatory/criminal-prohibitory analysis,
338-42

Criminal jurisdiction, 344, 543-44

Concurrent jurisdiction, 40—102, 542

Congressional intent, 343—44

Indian gaming, 440-43

Legislative history, 330-34

Mandatory states, 540

Partial assumption of jurisdiction, 337-38, 348,
376

Permissive states, 289, 336, 373, 375

Retrocession, 342, 343

State taxation, 338—42

Tribal courts, 278, 289, 541, 542

Treaty rights, 100—03

Tribal consent (post-1968), 13, 100, 104, 254, 345

Tribal consent (pre-1968), 13, 100, 278, 344

Water rights, 495

RESERVATIONS

Generally, 56-66
Hunting and fishing regulation, 516-20
Reservation boundaries litigation, 294—-308

SACRED SITES, 108, 289-90, 463, 464-70

SUPREMACY CLAUSE, 4, 34, 35, 40, 212, 220,
517, 522

TAXATION

Indian Tribal Government Tax Status Act of
1982, 14, 105, 107, 187

Intergovernmental agreements, 419-20

State taxes, 5-6, 10, 15, 70, 95, 102, 139, 141,
159, 162, 164, 172, 183, 185-86, 216, 224—
25, 258, 270, 275,-76, 309—-10, 335, 338—42,
407-19, 445, 447, 450, 452, 535

Tribal tax base, 106, 448

Tribal taxes, 185, 229, 248, 402-07, 53637

TERMINATION
Generally, 99-103

TRADE AND INTERCOURSE ACTS (1790-
1834)
Generally, 53-55

Criminal jurisdiction, 52, 53, 193, 194, 246, 317,
318, 328

Federal plenary and exclusive power, 21, 36, 81

Federal Indian policy, 8, 40, 51-53

Indian Commerce Clause implementation, 3, 5,
35, 51-52

Liquor, 52

Trade, 21

Treaty Power implementation, 7, 52

TREATIES

Generally, 68—69
Abrogation, 100-03, 228-29
Canons of Construction, 219-23

TREATY POWER, 3, 5, 33, 363, 364
Act of 1871, 69

TRIBAL JUSTICE SYSTEMS
Generally, 277-90

Criminal jurisdiction, 187

Federal support, 254, 255, 373-74



578 INDEX

Tribal alternative dispute resolution, 285—-89
Tribal courts, 277-85
Tribal governance, 247, 540

TRUST RELATIONSHIP
Generally, 175-212

Federal conflicts of interest, 150

General Trust Relationship, 91, 109, 113, 181-94,
211

Structure of the Constitution, 3

Trust Breaches, 194-212

TRIBAL SOVEREIGN IMMUNITY
Generally, 268-77

Clear statement rule, 226, 253, 270, 272—-73, 341

Commerecial activity, 230, 271-72

Congress, 14, 227

Federal Indian policy, 185

Governmental activity, 259, 266

Origins, 268-69

State law, 6, 138, 159, 183, 224, 243, 270, 335,
417-18, 518

Tax agreements, 420

Tribal law, 237, 390

Tribal official immunity, 269, 271, 27576

Waivers, 27375

TRIBAL SOVEREIGNTY
Generally, 1, 235-290

Clear statement rule, 4, 226, 227, 230

Congressional regulation of tribal sovereignty,
362

Divestiture, 6, 230, 231, 380

Domestic relations, 14, 253, 300, 427

Indian lands, 382, 519

Inherent, 4, 6-7, 14, 22, 185, 186, 187, 192, 229,
231-233, 241-46, 277-79, 282, 283, 316,
343, 346, 347, 358, 360-61, 364, 365—72,
382, 384, 396, 404, 443, 541, 542

Internal affairs, 14, 34, 43, 69, 77-78, 82, 112,
169, 174, 178, 179, 185, 213, 215, 220, 223,
231, 237, 242, 244-46, 249, 252-54, 259-60,
267, 278, 368, 372—73, 380, 395, 397, 399—
400

Membership, 14, 25361, 266—68

Public safety, 192, 316, 343

Taxation, 402—07

WATER RIGHTS
Generally, 487-504
Aboriginal title, 118
Federal conflicts of interest, 210-11
Indian Reserved Water Rights, 490-93
Jurisdiction, 493—-96
Marketing, 503-04
Quantification, 496—99
Res judicata, 211
Settlements, 499-503
Trust responsibility, 210
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