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NOOKSACK COURT CLERK
JUN -7 208
IN THE. NOOKSACK TRIBAL COURT o i
FOR THE NOOKSACK INDIAN TRIBE | -
DEMING, WASHINGTON
SONIA LOMELI, TERRY ST, GERMAIN; Case No.i 2013-CI-CL-001

NORMA ALDREDGE; RAENNA RABANG;
ROBLEY CARR, individually on behalf of his
minor son, LEE CARR, enrolled members of the
Nooksack Indian Tribe,

ORDER ON SECURITY FOR HEARINGS
Plaintiffs,

Vs,

ROBERT KELLY, RICK D. GEORGE,
AGRIPINA SMITH, BOB SOLOMON,
KATHERINE CANETE, LONA JOHNSON,
JEWELL JEFFERSON, AND ROY BAILEY

Defendants,

~THIS COURT has held several hearings in the above captioned matter. The Court
requested security for these hearings be provided by the Nooksack Police Department, Ata hearing
on J@iie 6, 2013, Plaintiffs’ attoiney, Gabe Galanda, objected to the presence of the officers and the
cordon set up around the Tribal Court, The Court responded to those concerns on the record, After
forther consideration, the Court has concluded it necessary to issue a written order for future
hearings, in order to both clarify the reason for the precautions ordered by this Court and the nature
of those measures.

This matter involves issues of significant interest to the members of the Nooksack Tribe, the
Nooksack Tribal government, and the public. As the Court stated on the record on Jine 6, 2013, this
Court has reason to be concerned for the safety of the court staff, the security of the Tribal Court
building itself, the safety of the Chief Judge, and the safety of the members of the public who wish
to be present at the hearings, The Court will not elaborate further on the reasons for concern, At
each of the hearings held in these matters, large numbers of people have congregated outside the
building, It is the responsibility of this Court to ensure that the Court can hear this case while being
certain of the safety for those inside the Courthouse and those who wish to be outside during the
hearings,

Mr, Galanda stated in court that in his years of practice in tribal court that he had never seen
a police officer in the courtroom. While that may be Mr, Galanda’s experience in tribal court
practice, the Court notes that courtroom and staff safety has been a major issue of concern for tribal
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court judges around the country for years. It has been the undersigned judge’s practice for many
years to have a full-time officer dedicated to the safefy of the courthouse, courthouse staff, and the
judge wherever this judge has presided when funding has been available to do so. That has not been
available at Nooksack and this judge has instead requested police presence in the courthouse
whenever she believes circumstances so require. This has been a routine practice for as long as this
judge has presided at Nooksack. Other security measures are in place to provide around the clock
safety for the courthouse and the court staff,

Several weeks ago, the Court has asked the Nooksack maintenance department to provide a
perimeter around the courthouse so that the Nooksack Police Department could regulate the numbers
of people in the courthouse during these hearings. The Court sought this perimeter after being
informed that large numbers of people planned to gather hoping to be inside the courtroom during
the hearing, The building itself simply cannot accommodate many people. In addition, while the
judge is hearing cases, including this one, other cowt staff need to continue their regular duties.
Their duties do NOT include providing security to the courtroom and the building.

The perimeter around the court building is a line set by this Court. The officers who are
regulating that perimeter are doing so after a formal request was made by this Court to the Chief of
Police. The perimeter is not set to “criminalize” the five Plaintiffs represented by Mr. Galanda as he
stated in court, It is set up entirely for the safety of a/l involved, including the Plaintiffs, Defendants,
others with an interest in this case, and the Court. It is this Court’s responsibility to ensure the safety
of all by asking the police department to regulate the perimeter. It is entirely in the judgment of the
police depariment to decide staffing levels for that purpose.

As noted in prior orders, the Courtroom can accommodate 10 people. The Court had asked
that the Plaintiffs’ and Defendants’ attorneys work together prior to each hearing to agree as to how
those 10 seats were assigned, Unfortunately, the Court concludes that its expectation of cooperation
between the attorneys on this point was misplaced.

Therefore, this Court concludes it must issue an order that both parties are reguired to follow
for all future hearings.

ORDER

1. The perimeter around the courthouse shall be regulated by the Nooksack Police
Department for all future hearings in this case. Staffing lovels are to be determined by
the Nooksack Police Department, in their sole discretion.

2. There may be a total of 10 people in this courtroom for each hearing. No one else will be
allowed in the building other than regular cowrt staff during hearings in this matter.

3. EBach “side” in this case shall have five seafs assigned to them for each hearing. It is up to
the attorneys and their clients as to who shall be seated in the five seats for each side.
This modifies a previous directive by this Court to the attorneys that they agree as to who
shall be in the courtroom. Agreement is no longer possible and therefore the Cowrt now
orders that each party may determine how to use their five seats.

Nooksack Tribal Court
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. The attorneys for the parties shall submit, in writing (emailed list acceptable), a list of

. With regard to Item 4 of this Order, the next scheduled hearing is set on June 25, 2013.

. This is a court of public record. Audio copies of the hearings shall be made available to

. Members of the public are welcome to congregate outside the cordoned area during

. Disputes regarding this order shall be resolved by this Court. At no time may either of

IT IS SO ORDERED,

DATED this_ 7, dayof June 52013,

Ce: Nooksack Police Department

who will be attending each hearing by the Friday preceding each hearing to the
Nooksack Police Department by 4:00 p.m. Those lists shall not be filed with this Court
as the Court has no interest in who is in the audience. However, the attorneys for the
parties shall notify the Court in writing (emails to the Court Clerk are acceptable, but the
parties may not email the judge) that they have notified the police department of their
lists prior to each hearing. The police department will use these lists to ensure that those
who are named come into the courthouse. If the parties change their list after filing it
with the police department, they must notify the police depariment within a reasonable
time prior the hearing, but it is in the police department’s discretion as to whether they
can accommodate list changes.

Therefore, the attorneys shall notify the Nooksack Police Department on June 21, 2013 of
their attendance lists by 4:00 pm. The attorneys shall notify the Court by 4:30 pm on that
date of their compliance. '

anyone who so requests. Due to the expense and time in fulfilling these requests, the
requesting party must pay a $10 recording request fee to the Nooksack Accounting
department prior to the Court providing the copy. This fee does not apply to the parties
in this lawsuit, whose attorneys will receive one copy of the hearing as soon as
practicable after each hearing,

hearings. The Court welcomes their presence and interest in this case and has no
intention of preventing them from being outside. The police department shall regulate
the perimeter as they have been doing.

the parties engage the police department in a debate about this order.

e

i S,

Raquel Monfoya-Lewis
Chief Judge, Nooksack Tribal Court

Nooksack Tribal Court
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RECREIVED

NOOKSACK COURT CLERK
JUN 17 208
IN THE NOOKSACK TRIBAL COURT
FILED Y
TOR THE NOOKSACK INDIAN TRIBE mﬂﬂ&ﬁﬁ@
N
DEMING, WASHINGTON
SONIA LOMELI; TERRY ST. GERMAIN; Case No.: 2013-CI-CL-001
NORMA. ALDREDGE; RAENNA RABANG;
ROBLREY CARR, individually on behalf of his
minot son, LEE CARR, enrolled members of the
Nooksack Indian Tribe, ORDER MODIFYING ORDER ON
SECURITY
Plaintiffs,
V8,

ROBERT KELLY, RICK D. GEORGE,
AGRIPINA SMITH, BOB SOLOMON,
KATHERINE CANETE, LONA JOHNSON,
JEWELL JEFFERSON, AND ROY BAILEY

Defendanis,

THIS COURT issued an order on June 7, 2013 setting out the requirements for security in
the couriroom and ouiside the conrthouse for all hearings in the above entitled matter. In that order,
the Court ordered that the attorneys for the parties file the names of the five individuals for each side
who will be in the courfroom on the Friday prior fo each hearing, The Court ordered that the names
be filed with the Nooksack Police Department and the Court specifically noted that those notices
should not be filed with the Court because the Coutt did not want to be involved in decisions about
who will be in the courtroom for each hearing. The Court ordered that the notices of individuals
who will be in the courtroom be fifed with the Nooksack Police Depariment so that they could
ensure that those individuals have a seat in the courfroom and, in patiicular, can be provided disabled
and elder parking close to the courthouse,

On June 17, 2013, the Nooksack Police Department informed this Court that the Plaintiffs’
attorney, Gabe Galanda, emailed Chief Gilliland and Lt. Ashby stating that he was filing a client list
with 270 names on it and that he would put “sincere effort” into complying with this Cowrt’s order,
but that it is “hupractical’” for him to ascertain who of those 270 individuals would attend, The
Nooksack Police Depattiment sought this Court’s guidance in determining how to properly enforce
this Court’s Order on Secuity.

First of all, the Court has repeatedly asked the Plaintiffs’ attorney who his clients are in this
case and he has consistently stated that the named Plaintiffs are the only clients he represents in this
Counrt in this action. Thus, the client list of 270 names does not comport with his representations in
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Coutt, If there has been a change in representation, this Court expects an updated Notice of
Appearance be filed with this Court immediately.

Second, the Order on Secuvity Is a court order. This Court expects that all attorneys and
spokespersons who have been admitted to practice in this Court will follow the orders of this Court,
even when attorneys believe them to be too “impractical.” Should they fail to comply with orders
of the Court, the Court will take action to ensure compliance.

This Court has ordered that the attorneys provide notice to the Nooksack Police Department
on Friday, June 21, 2013 of those who will be present in the courtroon for the hearing scheduled for
June 25", The Court has allotted five seats to the Plaintiffs and the Defendants, If the Nooksack
Police Depatiment has not received those notices from each side by 4:00 pm on June 21, 2013, the
Police Department shall nofify this Coutt by phone and this Coutt will issue an order naming the five
individuals who will be allowed to be present in the courtroom on June 25™, The Coust will ¢hoose
those names from the named parties listed in the caption to this case at {he top of this order and it
will order that the Nooksack Police Department enforce that order.

As stated on the record and in wiiting, the Court is responsible for the safety of all the
attorneys and parties involved in this case, the safety of the public and the safety of the court staff.
The Coutt intends to handle this case in an orderly and efficient fashion and it expects no less of all
of the attorneys, named pasties, and public interested in this case. This Court hopes and expects it
need not continue to spend ifs time issuing orders like this one in order to clarify its expectations that
all parties will comply with its orders.

IT IS SO ORDERED.,

DATED thisDi_dayof Q UnA , 2013,
, /\ZML«,V MM/L J(

Raque! Montoya-Lewis)
Chief Judge, Nooksack Tribal Court

Nooksack Tribal Court
P.O, Box 157
Deming, WA 98244
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IN THE NOOKSACK TRIBAL COURT) -~ JUl 24 301

FOR THE NOOKSACK INDIAN TRIB ~ . -FILEDBY

DEMING, WASHINGTON

SONIA LOMELL TERRY ST. GERMAIN; Case No.: 2013-CI-CL-001
NORMA ALDREDGE; RAENNA RABANG;
ROBLEY CARR, individually on behalf of his
minor son, LEE CARR, enrolled members of the

Nooksack Indian Tribe, ORDER ON HEARING ATTENDEES FOR
JUNE 25, 2013
Plaintiffs,
Vs,

ROBERT KELLY, RICK D. GEORGE,
AGRIPINA SMITH, BOB SOLOMON,
KATHERINE CANETE, LONA JOHNSON,
JEWELL JEFFERSON, AND ROY BAILEY

Defendants.

"7 THIS COURT issued orders on security on June 7 and June 17™ ordering the attorneys in
this matter to provide a list of attendees for the heating on the Defendants’ Motion to Dismiss set for
June 25, 2013 at 10:00 a.m. As stated in those orders, the Courtroom can accommodate a total of 10
people (excluding court staff and a police officer). This Court ordered the Nooksack Police
Department to provide security at the courthouse for the hearing, The Court ordered the attorneys to
communicate with the police department about who the courfroom attendees would be so that the
police could ensure that those who wanted to be in the courtroom could get into the courthouse and
through the court-ordered police cordon around the building. The court stated that failure to comply
with this Court’s orders would result in the Court determining who could be in the courthouse.

As this Court has stated repeatedly, the Court has no interest in who is in the courtroom
during this hearing, but the Court is committed to ensuring the safety of the parties, court staff, and
the public. The Plaintiffs have had a variety of attendees during the hearings, which the Cowrt has
been more than happy to accommodate. At the last hearing, the Plaintiffs’ attorney, Mr, Galanda,
objected to the security measures taken by the Court. Prior to the hearing, he shouted at Chief of
Police Gilliland outside the courthouse. This exchange was loud enough that the undersigned judge
could hear the shouting outside from inside the building. At the time, the Court believed the
shouting to be coming from the crowd assembled ouiside the police cordon. The Court was, quite
frankly, shocked to learn after the hearing that the shouting came from Mr, Galanda.

Nooksack Tribal Court
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This Court determined that the best course of action was to issue a very clear court order
setting out responsibilities of the police, the attorneys and the court for ensuring security inside and
outside of the courthouse. Included in that order was the requirement that the attorneys notify the
police department who would be attending the hearings on the Friday before any scheduled hearing,
The Defendants complied with that order, submitting a list of attendees on Friday, June 21,2013 to
the police department.

M. Galanda has not comptied. On June 20, 2013, Mr. Galanda wrote the following email to
the undersigned judge:

With that, I will appear by phone, feeling it is best for this process under the circumstances.
And please know that I am still attempting to identify which five of our plaintiff-clients
and/or disenrollee-clients desire to aitend the hearing Tuesday, as I told the Police Chief 1
would in my email. Iintend absolutely no disobedience in expressing to the Police or the
Court the practical challenge that those restrictions impose upon my clients under their
current circumstance, per my email the day before the last hearing and again last weekend,
and I ask that the Court give me the benefit of the doubt in that regard. 1am simply playing
the hand I have been dealt by everyone privy to that particular security process. Inany event
I will be in touch with the Police Chief tomorrow, and I may also file something for the
record in that regard to obviate the confusion, aspersion and other ill emotion surrounding
that issue.

On June 21, Mr. Galanda informed Chief Gilliland he would not be submitting a list of
names, having been unable to identify who would be attending the June 25t hearing.

The Court notes here that Mr. Galanda has waived his physical appearance in court for the
Motion to Dismiss hearing, choosing to appear by phone. Mr. Galanda asked the Court if the Court
would permit him to appear by phone, giving no reason for his need to do so. The Court determined
that appearing in person is Mr. Galanda’s decision and that if he wished to waive his physical
appearance, he could so choose. .

The Court is exiremely disappointed by Plaintiff Counsel’s inability or refusal to comply
with this Court’s Orders on Security. As a result of his non-compliance, the Court must issue an
order that informs the Nooksack Police Department who may be allowed into the building on June
25% to attend the hearing. The Court dislikes being placed in exactly the position it attempted to
avoid by issuing those orders.

Mz, Galanda’s failure to comply with this Court’s order will have no bearing on this Court’s
assessment of this case. The Court is surprised he has chosen not to appear in court for the June 25
hearing, as this is a dispositive motion by the Defendants. The Court wishes to state for the record
that Mr. Galanda’s failure to comply with the Court’s orders and his telephonic appearance
tomorrow have no impact on the Court’s view of the Plaintiffs’ case and legal arguments. The
Plaintiffs (and the Defendants) desetve to have a neutral judge assess and decide these arguments
fairly, with no reference to the behavior of their attorney which is, as the Court notes, at the very
least, disappointing, if not outright contempt of court. The Court reserves a determination on this
point for another day.

Nooksack Tribal Court
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THEREFORE, THE COURT HEREBY ORDERS THAT:

1. Nooksack Tribal Police Department shall allow those on the Office of the Tribal
Attorney’s list into the courthouse; ,

2, The following individuals from the Plaintiffs may be allowed into the courthouse:
Sonia Lomeli
. Terry St. Germain

a

b

¢. Raeanna Rabang
d. Robley Carr

¢. Norma Aldredge

3. All those who come into the courthouse and courtroom for the hearing shall conduct
themselves professionally and respectfully at all times.

IT IS SO ORDERED.
pATED this M _ day of_JUNC % , 2013,
Raquel Montoya~Lew1

Chief Judge, Nooksack Tribal Court

Nooksack Tribal Court
P.O. Box 157
Deming, WA 98244
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RECHIVED

NQOKSACK. COURT CLERK,
AUG 14 208
IN THE NOOKSACK TRIBAL COURT OF APPEA
NOOKSACK INDIAN TRIBE
DEMING, WASHINGTON

SONIA LOMELY; TERRY ST, GERMAIN; NO, 2013-CI-CL-001
NORMA ALDRIEDGE; RAENNA

RABANG; ROBLEY CARR, individually :
on behalf of his minor son, LEE CARR, ORDER DENYING MOTION TO

enrolled members of the Nooksaclt Indian DISQUALINY CHIEF JUDGE ERIC
Tribe, NICLSEN

Plalntiffs/Appellants.
V.

ROBERT KELLY, RICK D, GRORGE,
AGRIPINA SMITH, BOB SOLOMON,
KATHERINE CANETE, LONA
JOUNSON, JEWELL JEFFERSON, AND
ROY BAILEY,

Defendants/Appellees.

On August 12, 2013 Plaintiffs/Appellants Lomeli et al, (hereinafter “Appellants”) filed a
Natice of Appeal of the Nooksack Tribal Court's August 9, 2013 Final Judgment In these
proceedings, which includes by necessity the Tribal Cowt’s August 7. 2013 Amended Order
Granting Defendant’s Motion to Dismiss Second Amended Complaint. In addition to their
Notice of Appeal, Appellants filed a Motion to Disqualify Chief Judge Bric Nielsen from
presiding In this matter,! Without accusing Judge Nielsen of actual bias, Appeliant’s Motion to
Disqualify is based on thelr contentlon that “ludge Nielsen’s impartiality might reasonably be
questioned due to his ongolng signifieant participation in separate lliigation involving
Appeltant’s counsel.” The “separate litigation™ is a matter in the Lummi Tribal Court in which
Judge Niclsen, in his capacity as a private altorney; served as the repistered agent of an entity

and an advisor to a family member involved in a dispute in which Appellants' counsel in this

Lon June 18, 2013, Chief Judge Niglsen, acting undei the authority of NTC 80,05,030, issued an Ocder denylng
Appellant’s mation for permission to file an Interfoculory appeal in these provecdings.



Nooksack proceeding represented an adverse party, Judge Nielsen did nol represent any paity or
the corporate entity in the Lununi case. .

Appoliants’ motion states that “no provision of Nooksack Tribal Code (NTC) Title 80
touches on disqualification of judges.” Appellants ave mistaken, NTC 80.02.010 is ¢lear that the
Nooksack Court of Appeals “is operative as a division of the Nooksack Trtbal Court.”
Thetefore, {he general provisions of NTC Title 10 governing the Tribal Couit System apply to
the Cowt of Appeals, Tiile 10 addresses the disqualification of judges In two sectlons. First,
NTC 10.03.030 provides that “[n]o judge shall be qualified to act in any case where he or she has
an interest, is or has been a material witness or is related to any patty or their advocate 2s a
parent, guardian, grandparent, son, daughter, grandson, granddaughter, aunt, uncle, sister.
brother, niece or nephew.” Second, NTC 10.03.060 provides that a “judge should disqualify
herself or himself from hearing a case In which a close relative 1s a party or wiliress, & case in
which the judge has Interests which may be affected by the outcome, or has petsonat kuowledge
of facts which would prevent him or Tier from considering all sides Impartially.” By their plain
Janguage these provisions do not require, ov it any way support, disqualification of Judge
Nielsen in this case.

Appetlants’ teliance on federal law is unavailing, fndeed, the cases ciled by Appellants
tend to contradict vather than suppott their arguments for disqualitication. All of the cases clted
by Appellants involve disqualification of judges-based on an appearance of blas against a parly,
yather than the party’s representative, None of the cases cited by Appellants stand for the
proposition that a judge should be disqualified for bias (real or perceived) égainst a party’s
representative. And, while Appellants® Mation to Disqualify contain’s accurate quotations from
the cited cases, the holdings in these cases counsel against Appellants’ simplistic notions that any
No. 2013-CI-CL-001

Order Denying Motlon to Disqualily Chief Judge
Page Z of 2



suggestion of bias requires disqualification, that outside observers are somehow predisposed to
find an appearance of bias, and that in a close case, fhe balance tips in favor of recusal,

In Liljeberg v. Health Services Acguisition Corp., 486 U.S. 847 (1987); the United States
Supreme Court held that a trial judge should have disqualified himself for appearance of blasina
case In which the judge had comstiuctive knowledge of a conflict of Interest durlng the
proceedings and fatled to vacate his judgment when he gained actual knowledge of his conflict
of Interest a mere eight days after entering judgment.® Thus, Lifjeberg In no way supports the
contention fhat a judge should be disqualified based on a perceived bias against a party’s
represeniative,

In Preston v. United States, 923 ¥.2d 731 (9™ Cir, 1991), the federal Court of Appeals for
the Ninth Circuit held that disqualification was required by 28 U.S.C. § 455(b)(2), which
provides that a judge “shall” disqualify himself “[where in private practice he served as a lawyer
in the matter in controversy, or a lawyer with whom the he previously practiced law served
during such association as a lawyer concerning the mauerl, or the judge or such lawyer has been a
material withess concerning it."' The Court found that the judge’s prior ass.ociation as an atforney
in private practice “of counse!l” lo a law firm with an interest in the outcome of the matter before
the judge triggered mandatory disqualification wnder 28 U.S.C, § 455(b)(2). As the Court stated,
“We need not explore whether an appearance of partiality existed in this case. The drafters of
sec:f!on 455 have accomplished this task for us” As the Court observed, “the focus has

consistently been on the question whether the relationship between the judge and an interested

2 The Supreme Cour{ also concluded that the Court of Appeals correetly noted thal the judge also was required to
disqualify himself under 28 U.S.C, 455(b)(4) because the judge was a trustee and fiduclary of & University that hada
financlal interest In che subject niatter Iy controversy.

Mo. 2013-CI-CL-001
Order Denylng Motion to Disqualify Chief Judge
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pariy was stich as to present a risk that the judge’s impariiality might reasonably be questioned
by the public.® Jd. at 735, summarizing Lilfeberg, supra (emphasis added).

As set forth in Appellaits® Motion, the Ninth Circult did state In United Stafes v,
Holland, 519 F.3d 909 (9"‘ Cir, 2008), that if the claim of appearance of bias “is a close case, the
balance tips in favor of recusal.” Holland at 912, However, the Court of Appeals also noted that
“{wle begln with the general proposition that, in the absence of a legitimate reason fo recuse
himself, a judge should participate in cases assigued.™ A, (internal quotation marks and cltations
omitted), As argued by Appellants and acknowledged by this Cowt, the Holland Coutt noted
that the standard is that “[i]f it would appear to a reasonable person that a Judge has knowledge
of facts that wotlld give him an interest in the Htigation then an appearance of partiality is created
even though no actual partiality exists.” Jd. at 913. However, as opposed to Appeliants’
description of the outside observer as someone inclined to perceive an appearance of bias, the
Holland Court stated

The “reasonable person™ {s hot someone who is hypersensitive or unduly

suspicious, but vather is a “well-informed, thoughtful observer, The standard

must not be so broadly construed that it becomes, in effect, presumptive, so that

recusal is mandated upon the nierest unsubstantiated suggestion of personal bias

or prejudice.

Id. (citations omitted),

The Court further posited that “{tlhe reasonable third-paity observer is not a partly
tnformed man-in-the-street, but rather someonte who understands all the relevant facts and has
examined the record and the law.™ . at 914 (Iiternal quotatlon marks, brackets and citations
omitted). The Holland Court ultimately held that threatening phone messages left for & Judge

presiding over the oriminal trial of a defendant with a lengthy history of violent offenses did not
necessarily create an appearance of blas, and the judge was not required to disqualify himself.
No. 2013.CI-CL-001

Qrder Denylng Motlon 1o Disqualify Chief Judge
Page 4 of4



Nothing in Holland supports the contention that alleged bias against a party’s representative
arising from a separale maller creates an appearance of bias or requires a judge to disqualify him
or heyself.

Lastly, and perhaps most significantly, the holding of the United States Supreme Court in
the fourth case cited by Appellants, Liteky v. United States, 510 U.S, 540 (1994), can be read as
barelng any claim of appearance of bias where the alleped bias relates to anyone other than a
paity. The majority in Lifeky, addressing a minorily opinion coneurring only in the result and
sharply criticizing the majority’s reasoning, held that the provisions of 28 US.C. § 455(b)
effectively act as liitations on § 453(a), the provision that Appellants tely on here, where the
two sections ovetlap, The hypothetical example set forth by the majority involved § 455(b){5).
which requires a judge to disqualify himself when specified conditions apply to him or his
spouse, “or a person within the third degree of relationship fo cither of them, or the spouse of
such a person.” The majority reasoned that this express delineation of the types and degree of
relationship that would require disqualification wnder § 455(b)(3) act as a limjtation on the
requirement of § 455(a) {hat a judge disqualify himself in “any proceeding in which his
impartiality might reasonably be questioned.” The majority stated:

it would obviously be wrong . . . to hold that “impartiality could reasonably be

" questioned™ simply because one of the parties s in the fourth degree of
refatlonship to the judpe. Seeffon 435(h}f3), which addresses the matter of
relationship specifically, ends the disability at the third degree of relationship, awd

tnat should obviously govem for purposes of § #55() as well. Similarly, §

435(b)(1). which addyesses the matter of personal blas and prejudice specifically,

contains the “extra-judicial source™ limitation — and shar Himitation, (since nothing

in the text contradicts it) should govern for purposes of § 455 (@) as well,

Id, at 553 (emphasis in orlginal).
While this Court does nol hecessarily embrace the Lireky majority's analysis, it notes that

Appellants® reliance on it is misplaced in that it divectly coniradicts Appellants’ claim heve.
pp

Neo, 2013-C1-CL-001
Crder Denying Motion to Disqualify Chief Judge
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455(b)(1) provides that a judge shall disqualify himself “where he has a personal blas ot
preju&ice concerning a parly, or personal knowledge of disputed evidentiary facts concerning
the proceeding”  Under Liteky, § 455(8) Is limited to ailegations that a judge has bias
concerning @ party or concerning personal knowledge of disputed facts relevant to the
| proceeding before him. Lireky, therefore would prohibit claims of appearance of bias based on a
judge’s alleged bias against a party’s :'ep:'.:’.'f(mimffve.3 _

Because e cases cited by Appeflant do not support their theory that a judge should
disqualify himself based on alleged bias against a paty’s representative rather thaty the parly, and
because the Appellants cite no other source of law, Naooksack or otherwise, that supporis theit
Motion to Disqualify. and this Court is aware of none, the Motion fo Disqualify Judge Nielsen is

denied .}

{t is so ordered, this 14" day of August, 2011y /
S
C:" el e o F A""‘“

Eric Nielséfi, Chief Judge

3 The minority opinion in Liteky discusses the standard by which appearance of bias should be judged.

For present purposes, It should suffice to say that § 455(a) is trigyered by an atfitude orstate of
mind so resistan to falr and dispnssionate incquivy as to cause a party, the public, or a reviewing
court to have reasonable grounds to questlon the nentral and objective character of a judge's
rolings or findings. | think all would agree thet a high threshold is required to satisfy this
standard. ‘Thus, under § 455¢n), a htdge should be disqualitied only it it appears that hie or she
harbors an aveision, hostitity or disposition of a kind that « faft-minded person could not seLaside
when judging the disptite.

Liteky, at $57 - 558 (concurring opinien of Justice Kennedy). Nothing in Appellants' Motion to Disqualify or the
supporting declaratlon suggest Judge Nielsen harbors reslstance to fair and dispasslonate Inqulry or the sort of
averslon, hostility or dispositton that the Lireky minority (1) Kennedy, Blackmun, Stevens and Souter) suggest are
needed for a finding of appearance of bles. '

YNTC 80.08.010 provides that the Chief Judge may rule on a mmotion alone or afler consulting with the assoclate
Jjudges on the panet,

No, 2013-CI-CL-001
Order Denylng Motion to Disqualify Chief Judge
Page 6 of 6
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may and who may not entoll as a Nooksack tribal mentber rests with the Tribal Council. Rather, {his
learing centets on a faitly narrow question: Should the Tribal Court issue a Preliminaty Injunction
prohibiting the Tribal Council from moving forward with disenrolling the Plaintiffs under Resolution
13-027 As with all Temporary Restraining Orders and Proliminary Injunctions, it is the burden of
the movant, in this case, the Plaintiffs, to demonsirate a likelihood that they will prevail on the merits
of the Complaint, that irreparable harm will come fo the Plaintiffs should a prefiminary injunction
not be issued, and that an injunt-stion is in the public interest, Winfer v. NRDC, 129 8.Ct, 365, 374

(2008).

In -ordell' to make that determination, the Coutt must engage in a preliminary, but thorough
analysis of some of the issues presented in the Complaint, Plaintiffs argue that the named
Defendants’ actions, set ont in. Resolutions 13-02, violate the Nooksack Tribal Constitution (“the
Constitution”) and Title 63—Fnroflment Ordinancs of the Nooksack Tribal Code. Plaintiffs argue‘
that in enacting Resolution 13-02 and taking actions leading up to the passage of Resolution 13-02,
the Defendants acted beyond the scope of their official authority and duties granted in the
Constitution and the Bnrollment Ordinance. By acting outside the scope of their authority, Plaintiffs
arguo that the doctiine of sovereign immunity, which serves as a bar to suifs against governments,
governrental officers and employees when they ate acting in the course of their official duties, does

not apply.

Hundreds of pages of argument and authority have been cited and filed with this Court
during the pendency of this case so far, The attorneys on both sides of this matter have eited an
enotmously wids range of anthority, including Nooksack Tribal Court of Appeals cases, fedexal
cases from multiple eirenits, U.S, Supreme Court éases, and o‘ther {ribal court cases. While the use

of these authorities have elucidated the complexity in analyzing a sovereign immunity question, the
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RECEIVED
NOORSACK COURT CLERK
IN THE NOOKSACK TRIBAL COUB"I WAY 20 208
FOR 'THE NOOKSACK INDIAN TRIBI DBy
DEMING, WASHINGTON =
SONIA LOMELE; TERRY ST, GERMAIN; Cage No.: 2013-CL-CL-001

NORMA ALDREDGE; RAENNA RABANG:
ROBLEY CARR, individually on behalf of his
minot son, LEE CARR, enolled members of the
Nooksack Indian Tribe,

ORDER DENYING MOTION FOR
Plaintiffs, PRELIMINARY INJUNCTION

. RECEIVED

ROBERT KBLLY, RICK D. GEORGE, VAV 909000

AGRIPINA SMITH, BOB SOLOMON, 0 20

K ATHERINE CANETE, LONA JOUNSON, . |

JEWELL JEFFERSON, AND ROY BAILRY Oiflee of Tribal Attorney
Nooksack Indian Tribe

Defendants,

THIS COURT held a hearing on May 16, 2013 on the Plaintiffs’ Emergency Motion for a
Temporary Restraining Order, Attorneys Gabe Galanda, Anthony Broadman, and Ryan
Drevesktacht appeated for the Plaintiffs. Plaintiffs Norma Aldredge, Sonia Lomel, and Robley Car
appeated for the heating, Attorneys Thomas Schlosser, Grett Hurley, and Rickie Armstrong
appeated for the Defendants. Defendant Chaivman Reobert Kelly appeared for the heating, Dus to
space restrictions in the courfroom, not all of the named Plaintiffs and Defendants were able to be in
the eourteoom for the heating, As noted on the record, this Coutt is a court of public record, but
audience size is limited due to the size of the courtroom and courthouse. Should individuals wish to
‘hear a recording of the proceedings in this mafter, they may request a DVD of the hearing, Requests
shall be made in weiting in order fo ensure that the Court Clerks have an acomate record of fulfilling
such tequests. The Tribal Court will fulfill these requests as quickly as possible.

DECISION

As the Plaintiffs’ attorney, Mr, Galanda, noted at the outset of the hearing, neither this
heating nor the Plaintiffs® Complaint asks this Court to detetinine who is and who is not a Nooksack

tribal member, Plaintiffs concede and the Defondanis agree that the fundamental decision of who
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may and who may not enréll as a Nooksack tilbal member rests with the Tribal Council, Rather, this
hearing centers on a faitly narrow question: Should the Tribal Court issue a Preliminaty Injunction
prohibiting the Tribal Council from moving forward with disenroliixig the Plaintiffs under Resolution
13.027 As with all Temporary Restraining Orders and Preliminary Injunctions, it is the burden of
the movant, in this case, the Plaintiffs, to demonstrate a likelihood that they will prevail on the merits
of the Complaint, that irreparable harm will come to the Plaintiffs should a preliminary injunction
not be issued, and that an injunction is in the public inferest, Winter v. NRDC, 129 8.Ct, 365, 374

(2008).

In 'ordel; {0 make that determination, the Coutt must engage in a preliminary, but thorough
analysis of some of the issues presented in the Complaint. Plaintiffs argue that the ﬁamed
Defendants® actions, set out in Resoliitions 13-02, violate the Nookséck Tribal Constitution (“the
Constitution”) and Title 63—Fnrollment Ordinance of the Nooksack Tribal Code. Plaintiffs argue
that in enacting Resolution 13-02 and taking actions leading up fo the passage of Resolution 13-02,
the Defendants acted beyond the scope of their official authority and duties granted in the
Constitution and the Envollment Ordinance. By acting outside the scope of their authority, Plaintiffs
argue that the doctrine of sovereign immunity, which serves as a bar to suifs against governments,
governmental officers and employees when they are acting in the course of their official duties, does

fiot apply.

Hundreds of pages of argument and authority have been cited and filed with this Coutt
during the pendency of this case so far. The aitorneys on both sides of this matter have cited an
enovinously wide range of authority, including Nooksack Tribal Court of Appeals cases, federal
cases from multipte circuits, U.S, Supreme Court cases, and other fribal court cases, While the use

of these authorities have elucidated the complexity in analyzing a sovereign immunity question, the
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Coutt must start first with the Nooksack Couit of Appeals cases, which the Court is bound to follow.
As this Cowt has stated in another order in this case, the Nooksack Tribal Court will look to and

follow Nooksack law where such law exists and applies,
1. Facts

The facts as they relate to Resolution 13-02 are not in substantial dispute. In Deccmber
éOIiZ, plaittiff Tetry St. Germain submitted paperwork for his childien’s enwollment. OnDecember
19, 2012 at a special meeting called by Chairman Kelly, the Tribal Council addressed the question of
whether these children were eligible for Nooksack entollment. Enrollment Officer Roy Bailey
indicated that he did not have inforation ot that time that would qualify the children for eswollment,
Seotetary Rudy St. Germain, who is not a plaintiff o this proceeding, questioned why his velatives
wete 1ot presented for envollment, Mz, Bailey indicated that the applicants did not appear to meet
the requirements at this time and Secretary St. Germain objected, stating that if those applicants were
ineligible, so was he.  Chairman Kelly indicated he would do further research to address the issue.
At the January 8, 2013 meeting, a regulaily scheduled Tribal Council meeting, Roy Bailey informed
the Couneil that he and Chairman Kelly had gone to the Bureau of Indian Affairs’ office to conduct
that research and found that there was né documentation to support the enrollment of Teury St.
Germain’s children. Mr, Bailey testified that suppoiting documents for the enrollment of
approximately 300 currently enrolled Nooksack tribal members either did notex ist in the files or
were “missing.” Two of those cutrently entolled Nooksack fribal members are Nooksack Tribal

Council members, Secretary Rudy St. Germain and Tribal Council member Michells Robexts.

Chaitman Kelly called an executive session of the Tribal Council on February 11,2013 to be
held on Februaty 12. At that session, four resolutions were proposed and passed, Resolutions 13-01,

02, 03, & 04, Prior to the consideratlon of those resolutions, Secretary St. Germain and
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Councilmember Roberts were instructed that they could not participate in the discussion or vole on
these Resolutions because they were included in the approximately 300 individuals who would be
subject to disenroltment by Resolution 13-02 and their participation in these resolutions would be a
conflict of interest. Bach of these resolutions were discussed and passed, by a voto of 540, (The
Tribal Council consists of eight members, on chaiuman, one vice-chair, one sectetary, one jtreasurer,

and four councilmen. Nooksack Constitution, Asticle II1, Section 2,)

Following the February 12 mecting, approximately 300 Notices of Intent o Disenroll were
matled to each of the tribal members who were identified as having been enrolled erroneously.
These Notices inform the recipients that they are subject to disenrollment and instruct that they may

request a meeting with the Tribal Couneil to challenge the disenrollment,

Plaintiffs argue that Chairman Kelly, the other members of the Tribal Council whe voted In
favor of the resolutions, Entolliment Officer Roy Balley and former Envollment Officer Jowoll
Jefferson acted outside the scope of their authotity during this process. By alleging that the
Defendants acted oufside the scope of their authority, the Plainﬁffs hope to avoid the defense of
sovereign immunily by invoking the Ex Parte Young, 209 U.S. 123 (1907), exception. Absent
prevailing on the Bx Parte Young analysis, Plaintiffs’ motion for a preliminary injunction is baced

by the doctrine of sovereign immuniiy,

As _tioted in a prior order, this Court looks first to Nooksack law and, in so doing, follows the
tribal law;’v’s Rules of Construction that require this Court to “intetpret tribal ordinances, resolutions,
regulations, and policies in order that the substantive intent of the Tribal Council is ensured,” Title
10 instructs “The court shall not indulge in highly technical or legalistic interpretations of tribal
ordinances, regulations and policies when such interpretation would defeat the overall legislative

goals of the Tribal Couneil” NTC 10.01.020, While thexe fs no question that the attorneyé and the
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Court can engago in technical and “legalistic™ argument and analysis, the Coutt notes that the Code
specifically instructs that this Coutt view the Nooksack Tribal Code in a holistie manner that

considers the “substantive intent” and “legislative goals” of the Tribal Council,
1.  Sovereign Immunify

Fitst, the Court finds that the Nooksack Tribal Council intends to assert its sovereign
immunity to the fullest extent possible in the Tl‘if;al Code, Sovereign immunily is reserved in the
Nooksack Tribal Constitution, under Article VI, Section 2(3): “This court shall have jurisdiction. .
aver alt mafters concerning the establishraent and functions of the fribal government, provided that
nothing hetein shall constitute a waiver of soverelgn immunity by the tribal government.”
Resolution 13-04, passed on Febtuary 12, 2013 further amends Title 10 to explicitly reserve

sovereign immunity fo the Tribe:

10.00.100 SOVEREIGN IMMUNITY, Nothing in this Oxdinance is intended or shall be
construed as a waiver of sovereign immunity of the Nooksack Indian Tribe, its officials, is

. entitles, or employees acting within the scope of their official or individual capacitics. The
Coutt shall have no jurisdiction over any suit brought against the Nooksack Indian Tribe, its
official, its entitles, or employess without the consent of the Tribe. Nothing contained within
this code, ot other Tribal ordinance, resolution, policy, or otherwise shall be desmed to
constifute a watver ot renunciation of the sovereigh immunity of the Tribé fo suit. Such -
consent or waiver must bo expressly made by the Nooksack Tribal Council by majorily vote
through the passage of an ordinance, by resolution, by entering into a written confract, which
provides for an express watver, or other means adopted by the Nooksack Tribat Council,

The Court recognizes here that the Plaintiffs challenge the validity of Resolution 13-04 and
the Cout explicitly notes here that it does not rule on the validity of Resolution 13-04 for the
putposes of the Plainfiffs’ prelitninary injunction. Rather, the Coutt usos it as evidence -of the
substantive intent of the Tribal Council with regatd to ifs assextion of sovereign immunity, There is
1o question that the Nooksack Tribe seeks to invoke ifs sovereign immunity unless it issues an

eXpress waiver,
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Plaintiffs’ attorney argues that the Tiibe waived ifs sovereign immunily by sceking
“affirmative relief” in this Court when if moved the Court to sirike cerfain declarations from
consideration in this case. Such a ruling by this Court would bordet on the absurd. Defendants (and
indeed, any government or governmental office seeking to defend a claim against it by invoking
soversign immunity) must be able to defend itself from lawsuit without waiving its sovereign
immunity, While there is federal law that holds the proposition that a government or éovermnental
official waives the defense of sovereign immunity when it seeks ceitain forms of affirmative relief,
that affinmative relief differs substautially from the relief sought by the Defendants, The Court

declines to find a waiver by the Defendants in their responses to the Plaintiffs’ suit.

Sovereign immunity serves as a bar to suifs against government and governmental officials in
order to prevent governiments and their officials from constant suit and this immunity applies to
tibal governments. Imperial Granite v. Pala Band of Mission Indians, 940 F.2d 1269, 1271 (1991). | -
When governmental officers act outside théir official duties, velief under the Ex Parte Young line of
cases may be available. Sanfa Clara Pueblo v. Mariinez, 436 U.S, 49, 59 (1978). Ex Parfe Young
provides relief to a plaintiff against a governmental actor for prospective, injunctive relief when the
acts to be enjoined exceed the authority granted to the governmental official. This is, as the United
States Supreme Court has stated, a narrow exception, Inboth Larson v. Domesilc & Forelgn
Commerce Corp,, 337 US 682, 693 (1949) and Pennhurst State School & Hosp. v. Halderiman, 465
U.S8. 89, 112 (1984), the Supreme Court held that “at least insofar as injunctive relief is sought, an
e.rror of law by state officers aefing in their official capacities will not suffice to override the
sovereign immunify of the State where the relief is effectively against it.” If a governmental official
lost his or her sovereign immunity when he or she made a mistake, the Supreme Court held, the

exception ifself would swallow the rule. A governmental official may lose the cloak of sovereign
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fmmunity for the putposes of Injunctive relfef, but only when his actions exceed his official duties in

a manner that verges on bad faith, not simply by making technical errots of law.

The Nooksack Coutt of Appeals has relied on Ex Parte Young, in patt, by noting the reasons |-

why an Ex Parfe Young theory provides a nairow exception to sovereign immunity protection:

The Nooksack Tiibal Council and its officers need to be able to enact ordinances and conduct
business without constantly having to defend themselves against suit. This is one of the
fundamental policy reasons behind sovereign immunity. The court cannot sanction a holding
that would allow suits against individual officers to proceed simply because an individual
officer is named.

Clline v. Cunenan, NOO-CIV-02/008 (January 12, 2009), page 7. -

The Court finds that, if thexe is an Ex Parte Young exception that applies in the Nooksack Tiibal
Coutt system, that oxception is a nattow one that only gives rise to prospective, injunctive relief
when the governméntal officials act well outside the scope of their duties, not simply when an etror
of law ot procedure oceurs, To find otherwise would subject the Tribat Council members to the
potential for constant suit and the specter of that threat would render the government unable to
fanction. The Coutt in Cline clearly sought to avoid that result and preserve the sovereign immunity

of the Tribal Council members,
111, Analysis of the Motion for Preliminary Injunction

With that view of the law, the Coutt turns to the Plaintiffs’ olaims and the basis for which
they seck injunctive relief. First, the Court notes here that this analysis applies only to the facts as
they*ve been presented at this eatly stage: this Coutt specifically finds that fact finding is at ifs most
early stage in these proceedings and the Coutt can only proceed ont the basis of that preliminaty
information. Jf fs conceivable that the Court’s view of these matters may change as the Plainflffs

develop their case and the factual situafion becomes clearer. Atpresent, the Court has been
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presented with multiple declarations fiom both sides, as well as counsel’s presentation of the facts.
Though the facts on their face do not seem fo differ substantially, it's clear that the patties’ view of.

the meaning of those facts does.

The Nooksack Tribal Constitution establishes eight means by which membership may be
conferred. Nooksack Tribal Constitution, Ariicle I, Section 1 (A) through (H)'. Atticle II, Section
2 stafes that “The Tyibal Couneil shall have the power to enact ordinances in conformity with this
constitution, subject to the approval of the Secretary of the Interior, government future membership
in the tribe, including adoptions and Joss of membe}'sizip.” (Emphasis supplied.) Article 11, Secti(;n 4

states “Loss of Membership. The tribal couneil shall, by ordinance, preseribe rules and regulations

governing involuntary loss of membership, The reasons for such loss shall bo limited exclusively to
failure to meet the requirements set forth for membership in this constitution.” The Tribal Councit
acted on its authority delegated by the Constitution, enacting Title 63—Enroliment Ordinance in the

Nooksack Tribal Code (“Title 63™).

Title 63 provides the procedure by which applicants for entoliment seek entollment. Title 63
was amended in foll in January 2004 and approved by the Secictary of the Interior, as required by
the Constitution.  As the Court in Cline held, the Nooksack Tribal Coutt has been conferred
Jjurisdiction to act by the Tribal Constitution, which grants the authority to the Tribal Couneil to
create a court that can hear cases within the Constitutional framework laid out in Article VI, Section
II(3). However, the Court has not been granted jurisdiction to hear any aud all cases avising under

Nooksack law, Rather, the Court has been granted jurisdiction to hear cases where the Constitution

I Auticle I, Section 1(H) is under reconsideration by the Nooksack Tribe, who’s members have a -
Seoretarial Blection scheduled on June 21, 2013 that asks the membership to vote to repeal that
section, The Plaintiffs have filed a second BEmergency Motion related to the Secretarial Eleciion.
The Courf has set a scheduling order and a heating date on that motion,
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provides subject matter jurisdiction. An affirmative limitation on subject matter jurisdiction would
indicate ihe Tribal Council’s intenition to prevent certain matters from being heard in the Nooksack
Tribal Coutt, in much the same way the U.S, Constitution and Congress has limited the maiters that

may be heard by the federal counts.

Title 63°s full amendment in 2004 provides some interesting legislative history that this
Court finds instructive on this point. In 1975, Title 63’s enactment provided that “The decision of
the Couneil fon enrollment], . . is final, except that the Tribal Court (Northwest Intertribal Court)
shall have exclustve jurisdiction to hear all appeals of enollment, disentollment, or blood degree
cotreciion decisions.” NTC, Title 63, 8.5 Appeals, 1975. In the 2004 amended version that is
curtently the law of the Nooksack Indian Tribe, the Code states “The Nooksack Tribal Coutt shall
not have subject matter jurlsdiction to hear cases under this ordinance. Any reconsideration of
Nooksack Tuibal Couneil entoliment decistons ate to be made under the procedures set forthin this
ordinance.” NTC 63.00.003. Title 63 once conferred appellate authority on the Taibal Coutt for
enrollment and disenrollment appeals; in the cutrent version, all subject matter jurisciction was

divested of this Coutt,

The Coutt reviews this history to point out that the Tribal Couneil appeats to have reserved
its decision making authority on all membership decisions, be they envollment or disenrollment,
When combined with the assertion of its sovereign immunity, the Coutt finds that it can only act fo
grant brospective, injunctive relief in this matter should the actions taken by the Defendants clearly
and unambiguously violate their official duties in ways more egregious than an error of law, The
Plaintiffs argue fhat such a concluéion renders the Constitution and the Code unenforceable and

argued at the hearing on this matter that such a conclusion would end “law and order on the
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Nooksack reservation” (sic)’. Such hyperbole is unnecessary, The Court here recognizes its
Hmitations as laid out in the Constitution and the Code and coneludes that the job of the Couzt in all
instances is, as Title 10 directs, to give meaning to the Tribal Council’s “substantive intent’” and
“legistative goals”. The Couit does not cede ifs authority to interpret and give meaning fo the
Nooksack Tribal Constitution or its Code of Laws, In fact, the Court finds that it must act to do
exactly that, even when the result may mean that the Court itself acknowledges where itg Iimitations

lie.

Thus, the Court cannof, as the Plaintiffs nofed at the outset of the hearing, make decisions in
this Coutt about the validity of the actions of the Txibal Couneil under Title 63, except under the
natrrow circumstances when sovereign immunity does not attach to the Tribe or its officials. The
Plaintiffs argue that Enrollment Officer Roy'BaiIey,_Chairman Kelly, and the membeis of the Tribal
Council who voted in favor of Resolution 13-02 violated the Constitution and Title 63 and stripped
themselves of their official authotity and the protections of sovereign immunity when they 1) voted
in favor of Resolution 13-02 and 2) caused Notices of Intent to Disenroll be sent to some 300
membets of the Tribe and 3) bogan moving forward on those disenrollments. The Plaintiffs ask the
C;)urt to prevent further action on the proposed disenrolliments vuder the Young exception while the
case in chief moves forward, Based on ifs preliminary analysis of the facts, the Cowrt cannot find

reason to do so,

Title 63, 63.04.001 lays out the procedure by which a member may be disenrolled, “The
burden of proof in disenrollment decisions rest with the Tribe, However at no time will staff

employed in the Enrollment Departrnent purposely initiate a reason for loss of membership, Any

*The Court notes that this statement does not encompass the complexity of this Court's
jurisdictional reach as the Nooksack Tribe’s tertitorial lands extends beyond the reservation, which
is a small fraction of the fands held by the Tribe.
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fribal members requesting loss of membership of another fribal member will need to present written
documentation on how the information was obtained that wattants disenrollment.” Plaintiffs argue
that the Defendants have violated this provision in such a manner as to stuip them of their sovereign

immunity,

As the Court understands the preliminary facts in this case, Enrollment Officer Roy Bailey
processed enrollment applicationw in the notmal course of business and determined that ceitain
applicants did not meef the requivements for membership. Ata meeting of the Tribal Council,
Secretary St. Germain asked why his relatives were not being presented for enrollment and Mz,
Bailey stated that they did not appear to meet the requitciments, Secretary St, Germain stated, in
effect, that if those applicants did not meet enrollment criteria, neifher did he, This discussion
spurred Chairman Kelly and Mr. Bailey to travel to the Bureau of Indian Affairs to find the
documentation that supported the enrollment of Secretary St, Germain and his family members; they
did not find the documentation and notified the Tribal Council, This resulfed in the passage of

Resolutton 13-02, which lays out this course of events,

The Plaintiffs appear fo argue that Mr, Bailey and Chairman Kelly should have done nothing
upon the discovery that 300 members of the Tribe may be erroncously enrolled, The Coutt does not
see that My, Bailey “purposely Initiated a reason for loss of membership,” Rather, Mr. Bailey was
asked by Secretary St. Germain why his family membets were not presented for membership; Mr.
Bailey explained why. The Plaintiffs seem to argue that upon the discovery that certain envolled
membeys might not meet the Constitutional requirements for membership that neither M, Bailey nox
the Tribal Council should act, In fact, based upon the Declarations presented to this Coust, M.
Bailey did not act until directed by the Tribal Couneil, all of whom are members of the Tribe (as is

Mz, Bailoy),” This is not an initiation on behalf of the Enroliment Department or its staff, It is the
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Tribal Council engaging in its responsibility to ensure that those who are enrolled are enrolled

appropriately.

Under Title 63, the Tribe must prove that those who face loss of membership have been
enrolled either from “fraudulent submissions, mistakes in blood degree computations or inadequate
research,” NTC 63.04,001(B)(1)(a). Itis the Tribe’s burden o prove a member has been enrolled
erroneously, not a tribal member’s. The Tribal Council must become involved in disenrollment
proceedings because it is its responsibility i3 to prove the reason for the loss of membership, The
second sentence of that provision prohibits the Envollment Department from acting on its own,

which it did not do. Rather, the Entollment Department acted at the direction of the Tribal Couneil.

Plaintiffs focus on the line in Title 63 that states that a tribal member must file to challenge
the enrollment of another tiibal member, Plainiiffs argue that by enacting that portion of Tifle 63 the

Tribal Council divested itself of authority to act. In reading the Constitution’s provisions on Loss of

|| Membership with Title 63, this argument makes no sense. The Constitution plainly reserves the

authority to determine membership and loss of membership to the Tribal Couneil, Title 63 further
restricts deferminations as to loss of membership to the Tribal Council alone. To hold that. the Tribal
Council could not act in the face of evidence that members may bo crroncousty enrolled works an
absurd reading of the ordinance and requires that the Court ignore the provision in the Constitation
that reserves determinations regarding ¥.08s8 of Membership to the Tribal Council. The Tribe itself,
by‘ and through its officers, surely must bs able to act when such information comes to them in the

normal course of business,

The Constitution and Title 63 reserve to the Tribal Council the authority to determine both

enrollment and loss of membership. Title 63 seis out those procedures, Plaintiffs argue that the




10

11

12
13
14
15
16
17
18
19
20
21
22
23

24

Tribal Council failed to follow Title 63, giving riso to the exception to sovereign immunity. The

Couit does not find that the Defendants have acted outside the procedures set out in Title 63.

DBased upon these preliminary facts presented, this Court cannot find that the Defendants
acted outside of their scope of their official duties and, as such, cannot find that the Plaintiffs would '

be likely to prevail on the merits. As a result, the motion for a preliminary injunction is denied,

IT IS SO ORDERED,
DATED this 20th__day of May M
Raduel Montoya-T.ewds)

Chief Judge, Nooksack Tribal Court

1%
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Rickie W. Armstrong

From: Gabe Galanda <gabe@galandabroadman.com>

Sent; Monday, December 30, 2013 805 PM

To: Thomas P. Schlosser; Grett Hurley; Rickie W. Armstrong; Charity Bernard
Cc: AB; Joe Sexton; Ryan Dreveskracht

Subject; Roberis v. Kelly Appellate Reply Brief

Attachments: Roberts REPLY BRIEF OF APPELLANTS - Final.pdf

Folks:

Aftached please find our reply, which should have arrived to OTA via our clients much earlier today. You have
now dodged several emails from us about the status of Christmas support checks, leaving us no choice but to
now take this matter up with the Tribal Court. To the three of you at OTA who we have learned were very
involved with ruining the holidays for over 300 Indians, shame on you. You and your clients have stooped to
an all-time low,

Gabriel S. Galanda
Attorney at Law

Galanda Broadman, PLLC
m: 206.300.7801

gabe@galandabroadman.com

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, aftorney work product and subject to the altorney-client
communication privilege. ltis intended solely for the use of the individual named above. If you are not the intended
recipient or the person responsible to deliver it to the intended recipient, you are hereby advised that any

dissemination, distribution or copying of this communication is prohibited. If you have received this e-mait in error, please
immediately notify the sender by reply e-mail and delete and/or destroy the original and aii copies of the e-mail message.



EXHIBIT S



Rickie W, Armstrong

_ -
From; Gabe Galanda <gabe®galandabroadman.com>
Sent: Monday, December 09, 2013 2:21 PM
To: Sue Steadle ‘
Cc: anthony@galandabroadman.com; ryan@galandabroadman.com; Grett Hurley;
t.schlosser@msaj.com; Rickie W. Armstrong; Joe Sexton
Subject; St. Germain v, Kelly: Complaint, TRO Motion, Roberts Decl.
Attachments: RUDY ST GERMAIN v. KELLY - Roberts Declaration With Exhibits,pdf; RUDY ST

GERMAIN v. KELLY - TRO Motion .pdf; RUDY ST GERMAIN v. KELLY - Complaint .pdf

Adttached,

These papers are now being filed and will soon be served in person on Grett/Rickie's office, Copies will also be
mailed to Grett/Rickie's P.O. Box.

We'll involve you in our emergency scheduling efforts before the Tribal Coust.

On a long list of disgusting antics, excluding Indian families from $250 in much-needed Christmas support
might be your and your clients' most repulsive act yet.

Gabriel S. Galanda

Attorney at Law

Galanda Broadman, PLLC

m: 206.300.7801
gabe@galandabroadman.com

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, attorney work product and subject to the attorney-client
communication privilege. 1t is intended solely for the use of the individual named above. If you are not the intended
recipient or the person responsible to deliver it to the intended recipient, you are hereby advised that any

dissernination, distribution or copying of this communication is prohibited. If you have received this e-mail in error, please
immediately notify the sender by reply e-mail and delete and/or destroy the criginal and all copies of the e-mail message.
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T—_

ifiice of Tribal Attorney
-fooksack lndiﬁﬁjﬂgg |

RECEIVED
e T NOOKSACK COURT CLERK

RECEVED
APR 2 8 72013

IN THE NOOKSACK TRIBAL courl} - APR 23 208

; FILED BY

FOR THE NOOKSACK INDIAN TRIB

DEMING, WASHINGTON
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SONIA LOMELIL; TERRY ST. GERMAIN; Case No,: 2013-CI-CL-001
NORMA ALDREDGE; RAENNA RABANG;
ROBLEY CARR, individually on behalf of his
minor son, LEE CARR, enrolled members of the | DECISION AND ORDER DENYING
Nooksack Indian Tribe, DEFENDANT?’S MOTION TO STRIKE IN
: PART AND GRANTING IN PART
Plaintiffs,

Va.

ROBERT KELLY, RICK D. GEORGE,
AGRIPINA SMITH, BOB SOLOMON,
KATHERINE CANETE, LONA JOHNSON,
JEWELL JEFFERSON, AND ROY BAILEY

Defendants.

. | =

THIS COURT has reviewed the Defendant’s Motion to Strike and the Plaintiff®s Response
in Opposition to Defendant’s Motion to Strike. After reviewing the filings, the relevant authorities,
and being fully advised in the premises, the Court issues the following:

DPECISION
As the Court noted in ifs initial hearing on this matter, the Nooksack Tribal Code’s Title 10 is

frusﬁatingly vague as to the appropriate civil procedure. The Code allows the Court to adopt
appropriate rules and also allows the Court and the parties to agree to a particular set' of civil
procedures, NTC 10.03.040(c). This shortcoming in the Ttibal Code cannot be resolved during the
pendency of this case. As a result, the Court needs to adopt appropriate rules of civil procedure in
order to ensure this case proceeds smoothly, However, in doing so, it notes that the NTC should be

consulted first,
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The Nooksack Tribal Code’s Title 16 states that the purpose of Title 10 is to provide a set of
rules that allow the Tribal Coutt to accurately reflect the “substantive intent” of the Tribal Couneil in
court decisions. NTC 10.01.010. Further, the que directs that “[tlhe court shall not indulge in
highly technical or legalistic interpretations of tribal ordinances, regulations and policies when such
interpretations would defeat the overall substantive legislative goals of the Tribal Council.” NTC
10.01.020, The Court views the purpose and rule construction set out in Title 10 as requiring the;
Court to make decisions that are clear, adhere to the basic rules of fairness, and avoid a solely
technical analysis, As the parties must be aware, the Rules of Civil Procedure, whether federal or
state, can require an extremely technical analysis, While the Court has confidence that the parties’
attorneys‘and the Court itself are capable of conducting complex civil procedure analysis, the Court
will endeavor to avoid overly techmnical intgréretations as directed by the Code. As such, the purposg

and intent of Title 10 becomes critical when addressing the Defendant’s Motion to Strike.

Given the complexity of this case andthe potential for lengthy litigation in this matter, the
Couit has determined that there are likely to be situations in which the Code fails to provide clear
direction and that the Court ought to adopt. a clear set of civil procedure rules that all parties are able
to use with relative ease. In the Motion fo Sirike and the Response both parties make reference to the
Federal Rules of Civil Procedure, as well as the Washington Rules of Civil Procedure. TI}G palﬁes
rely most heavily on the Federal Rules and the federal law interpreting those rules. Given the
Court’s and the parties’ familiarity with the Federal and Washington rules, either set of Rules of
Civil Procedure would be appropriate. It is the Court’s determination that given the authorities cited

in the Motion and Response that the tules that should govem these proceedings from this point
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Exhibit A, The Defendants refer to these as the “Unattached Declarations” because they were filed

forward shall be the Federal Rules of Civil Procedurs, but only when Title 10 fails fo provide a clear

rule. NTC 10.05.010(d).

The Defendants have moved the Court to strike 1) Second Declaration of Rudy St. Germain)
with Exhibits A-F; 2) Declaration of Cathalina Baril with Exhibits A-B; 3) Declaration of Narcisco

Cunanan; 4) Third Declaration o;? Rudy St. Germain; and 5) Declaration of Diantha Doucette with

after the Plaintiffs’ filed their Motlon for a Temporary Resiraining Order and were filed without

being attached to a pleading or otherwise discussed in any pleading.

The Defendants argue that the federal Rules of Civil Procedure contemplate the filing ol
declarations only when attached to pleadings. The Plaintiffs, however, argue filing 1hése
Declal'lations simply adds to the record in this case and that they may zely on these Declarations in
their reply to the; Plaintiff's Answer. While the parties each make persuasive arguments using the
federal and state rules, the Court finds it need not apply the federal RCP in this case and can instead

rely upon Title 10.

Title 10 states that “a copy of every complaint, summons, warant, motion, written argument,
agreement, order or other document which records action taken by the patties and by the coutt
during Tribal Court shall be filed with the clerk.” NTC 10.05.040(a). The Court interprets this
section to direct the parties fo file copies of all relevant actioﬁs taken with the court duting the
pendency of a civil case. The Code appears to con;cemplate the filing of more than simple pleadings

and do not limit dogument. filing in as restrictive a manner as the federal Rules appear to do.

The Court further noles that these Declarations may also fall under the Rules of Bvidence.

The Nooksack Rules of Evidence state that “the putrpose of these rules of evidence is to ensure thai
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rather than the limiting of evidence. While the parties and the Court need to discuss how to apply,

the Tribal Court is able to determine the truth of a matter with a minimum of delay, confusion and
uncertainty.” NTC 10.06.010. Further, the Code states that neither state or federal rules of evidence]
shall apply in the Tribal Court, absent an agreement from the parties and the Court. NTQ

10.06.020(a). The Rules of Evidence in the Code seem to lean in favor of the admission of evidence

these Rules of Evidence and whether to use the Federal or State rules for the purpose of hearings as
we move forward in this litigation, the parties and the Court have not done so to date and, therefore,

the Nooksack Rules apply.

The Court faﬂs 1o sec injury to the Defendants with the admission of the Declarations.
Defendants atgue that they have not been afforded appropriate notice as fo the meaning of the
Declarations, Given the point at which this case sits in litigation, this is a weak argument. The
Temporary Restraining Order motion and hearing require the Plaintiffs to show irreparable harm
should thq Court not enjoin the Tribe and demonstrate the likelihood that they would prevail bn th.e
merits. This, of course, requires the Plaintiffs to develop a significant body of evidence prior to trial,
in an effort to meet their burden of proof. As they do so, the Court expects that the Plaintiffs will
develop additional evidence in support of their claims and that this will require the taking of
Declatations and, ultimately, the production of witnesses. The Defendants will have ample
opportunity to develop theit defense and respond to these Declarations and testimony as the case
develops. The Court fails to see that aamage acerues to the Defendanis’ case by the admission of

most of these Declarations.

Therefore, the Court finds that the Nooksack Rules of Civil Procedure and Evidence allow

for the inclusion of the Declavations of Rudy St. Germain, Cathalina Batril, and Narcisco Cunanan.
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However, the Declaration of Diantha Doucette and Exhibit A to that Declaration require some

additional analysis.

The Defendants’ Motion to Strike Exhibit A is based upon their assertion that Exhibit A i
protected by the atiorney client privilege. The Nooksack Rules requite Advocates to adhere to
attorney client privilegé in the same manner as “professional atforneys,” thereby noting the
impottance of this privilege. NTC 10.02.020. This privilege is foundational to the attorney-client
relationship and the Defendants’ attorneys are required to uphold it in proceedings in this Court as

they would be in any other court of law,

The Defendants assert that Exhibit A, attached to the Declaration of Diantha Doucette, was
prepared for the purpose of providing legal advice to the Nooksack Enrollment Department. As both
parties note, the atiorney client privilege requires that legal advice be sought by the client, given by
the attorney, with the expectation of confidentiality on the part of the client. Only the client may
waive the privilege. See Soter v. Cowles Publishing Co., 162 Wash.2d 716 (2007). Exhibit A easily
falls within this definition. The letter was prepared by an attorney for an organizational client. The
client, the Nooksack Tribe has not only not waived that privilege, they are asserting it here. The
Plaintiffs argue that the privilege has been waived by sharing the document to a third party.
However, there is no evidence whatsoever that disclosure to a third party occurred. The analysis
need go no further, Exhibit A is protected by the attorney-client privilege and may not be used by
the Plaintiffs in this case. The Declaration of Ms, Douceite is siricken in the sections in which it

refers to this letter, items 3, 4,' and 5. Items 1 and 2 are not stricken,

The Defendants’s Motion to Strike is denied as to the Declarations of Rudy St

Germain, Cathalina Barril, and Narcisco Cunanan, The Metion to Strike is granted AS to fhg




10
1
12
13
14
15
16
17
18
19
20
21
22
23

24

Declaration of Diantha Doucette Items 3-5, with items 1 and 2 nof stricken. The Motion. to

Strike as to Exhibit A to Diantha Doucette’s Declaration is granted and Exhibit A stricken.

IT IS SO ORDERED.
DATED this _23 day of _April ,2013_ . j
Raguel Montoya-LeWwis

Chief Judge, Nooksack Tribal Count




EXHIBIT U



Rickie W. Armstrong

o
From: Gabe Galanda <gabe@galandabroadman.com>
Sent: Wednesday, December 11, 2013 2:18 PM
To: Grett Hurley
Cc: Sue Steadle; anthony@galandabroadman.com; ryan@galandabroadman.com;
t.schlosser@msaj.com; Rickie W. Armstrong; Joe Sexton; Charity Bernard
Subject: Re: St. Germain v. Kelly: TRO St. Germain Decl.
Attachments: RUDY ST GERMAIN v, KELLY - First Declaration of Rudy St. Germain.pdf
Grett:

I tip my cap to you on a powerful oral argument this morning.

The service of process and motion notice advocacy was quite strong. But your line, and I'm paraphrasing your
eloquence, that "there wasn't even enough time to have Tom argue the TRO motion," was absolutely
masterful. Bravo,

Attached is a declaration being filed with the Court as T write. And don't worry, I've copied Charity, itll be
mailed to your correct P.O. Box, we'll follow the sham procedures you wrote into Title 10 in due course; etc.,
ete,, efc,

Gabriel 8. Galanda

Attorney at Law

Galanda Broadman, PLLC

m: 206.300.7801
gabe@galandabroadman.com

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, attorney work product and subject to the altorney-client
communication privilege. It is intended solely for the use of the individual named above. if you are not the intended
recipient or the person responsible to deliver It to the intended recipient, you are hereby advised that any

dissemination, distribution or copying of this communication is prohibited. If you have received this e-mail in error, please
immediately notify the sender by reply e-mail and delete and/or destroy the original and all copies of the e-mail message.

On Mon, Dec 9, 2013 at 2:30 PM, Grett Hurley <GHutley@nooksack-nsn.gov>> wrote:

Please include Charity Bernard In the e-mails, Sue Steadle did send you papers once but she Is not the main person and
does not need to be included. Thank you.

Grett



From: Gabe Galanda [mailto:gabe@galandabroadman.com]

Sent: Monday, December 09, 2013 2:21 PM

To: Sue Steadle

Cc: anthony@galandabroadman.com; ryan@galandabroadman.com; Grett Hurley; Lschlosser@msaj,com; Rickie W.
Armstrong; Joe Sexton

Subject: St. Germain v. Kelly: Complaint, TRO Motion, Roberts Decl.

Attached.

These papers are now being filed and will soon be served in person on Grett/Rickie's office. Copies will also
be mailed to Grett/Rickie's P.O. Box.

We'll involve you in our emergency scheduling efforts before the Tribal Court.

On a long list of disgusting antics, excluding Indian families from $250 in much-needed Christmas support
might be your and your clients' most repulsive act yet.

Gabriel S. Galanda
Attorney at Law
Galanda Broadman, PLLC

m: 206.300.7801

gabe@galandabroadman.com

CONFIDENTIAL ATTORNEY WORK PRODUGT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, attorney work product and subject to the attorney-client
communication privilege. it is intended solely for the use of the individual named above. If you are not the intended
recipient or the person responsible to deliver it to the intended recipient, you are hereby advised that any
dissemination, distribution or copying of this communication is prohibited. If you have received this e-mail in error,
please immediately notify the sender by reply e-mail and delete and/or destroy the original and all copies of the e-mail
message.



EXHIBIT V



GALANDA BROADMAN

An indian Country Law Firm

VIA EMAIL AND U.S. MAIL
December 13, 2013

Hon. Raquel Montoya Lewis
c/o Tribal Court Clerk
Nooksack Tribal Court

P.O. Box 157

Deming, WA 98244

Re:  St.Germain v, Kelly, No. 2013-CI-CL-005
Dear Judge Montoya-Lewis:

We write to inform the Court that Plaintiffs have complied with N.T.C. § 10.05.050(¢) and
hereby request a "full hearing" on our Temporary Restraining Order (“TRO”) motion for
December 17, 2013, or as soon as possible.

While we disagree with the Court’s holding that the statute applies to emergency TRO
motions,! per N.T.C. § 10.05.050() a movant has "six court days" from initial service of the
moving papers to have his or her motion considered. The Motion for TRO in this matter was
personally served on Defendants ont December 9, making December 17 the earliest that said
"full hearing” can be held. ‘

A declaration that “reasonable, good faith efforts to coordinate with the opposing party or his
advocate” is attached to this correspondence. Defendanis state that they are available only at
12:30 on Tuesday, December 18. Although we do not object to holding a hearing on this date,
given the Court’s stated interest in hearing the matter quickly and the Plaintiffs’ need to
resolve the matter before any unlawful acts occur, we would ask the Cotut inquire into exactly
why Defendants are conveniently unavailable at any other times — particulaily given the
uncertainty of the factual posture that underlies the action (i.e. whether Defendants will refrain
from taking acts in furtherance of the portion Resolution No. 13-171 to which we have
objected, until the Court can determine its legality).

1 Because of the urgent and temporary nature of temporary restraining orders, as opposed to general civil
motions addressed by N.T.C. § 10.05.050(e), notice is generally not even required; let alone 6-days of notice that
would render the issuance of a TRO essentially useless. See Charles A. Wright, et al, Temporary Restraining
Orders—In General, 11A Fed. Prac, & Proc. Civ. § 2951 (2d ed. 2013).

PO Box 15146 Seattle, WA98115 p 206557.7509 f 206.299.7690 wwaw galandabroadmean.com



Also attached are declarations of service that attest to “initial service” of the lawsuit (and, as a
courtesy, the TRO papers), which have been effected “upon the Chairman and the Office of
Tribal Attorney” by both certified mail and hand delivery.

. Thank you in advance for your respectful consideration of our concerns on behalf of our
clients. |

Ryan D, Dreveskracht
Attorney at Law
ryan@galandabroadman.com

cc:  Clients
Thomas Schlosset, Esq.
Grett Hurley, Esq.
Rickie Armstrong, Eéq.
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IN THE NOOKSACK TRIBAL COURT

RUDY ST. GERMAIN, ¢t al., NO. 2013-CI:CL-005
Plaintiffs, DECLARATION OF SERVICE
v,

ROBERT KELLY, et al,

Defendants,

I, Wilma K. Rabang, declare as follows:

I am now and at all times herein mentioned a legal and permanent resident of the United

States and the State of Washinglon, over the age of cighteen years, not a parly to the above~

entitled action, and competent to festify as a witness,

On December 12, 2013, I caused the following document(s) to be hand delivered to

Chairman Robert Kelly, at the address listed below:

L]

[}

Suminons, to each named defendant
Complaij_ﬁ for Prospective Equitable Relief
Motion for Temporary Restiaining Order
Deglaration of Rudy St, Germain

Declaration of Nooksack Tribal Council Woman Michells Joan Robexts

Chairman Robert Kelly
Nooksack Tribal Cotineil

DECLARATION OF SERVICH - 1 Galanda Broadman PLLC,

8606 35th Avenug NB, Sfe. 1.1
Mailing: P.O. Box 15146
Scattle, WA 98115

(206) 557-7509
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Nooksack Indian Tribe

4979 Mt. Baker Hwy, Ste. G

Deming, WA 98244

The foregeing stat¢ment is iniadé wider penalty of perjury under the laws of the Nocksack
Tribe and the State of Washington and s true and coirect.

DATED this 12™ day of December, 2013,

WL//MJ) # 9!?/&&/@

WﬂmaK Ratgang

DBECLARATION OF SERVICE -2 Galanda Broadman PLLC
8606 35th Avente NE, Ste. L1
Malling: F.O. Box 15146
Seatt[a WA 581135
(206) 557-?5 0y
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IN THE NOOKSACK TRIBAL, COURT
RUDY ST. GERMAIN, et al,, . NO, 2013-CI-CL-005
Plaintiffs, DECLARATION OF SERVICE
V.

ROBERT KBLLY, et al.,

Defendants,

1, Molly A. Jories, declaté as follows:
I am now and at all times herein mentioned a legal and permarient resident of the United|
States and the State of Washington, over the age of eighteen years, 1ot a patly 16 the abbve-
entitled action, and competent to festify.as a witness, '
I am employed with the law firm of Galanda Broadman PLLC, 8606 35" Ave, NE, Suite
On December 12,2013, I caused the following document(s) to be delivered via Certified
Mail, Return Receipt Requested on all namied Defeitdants at the addresses listed on the Summons:
¢ Sammons
*  Complaint for Prospective Equitable Reliof
I also caused the following documents to be sérvéd on Nooksack Tribal Counsel and
Chairman Robert Kelly, at the addresses listéd below via Cextified Mail, Retun Receipt

Requested: . .

DECLARATION QOF SERVICE - 1 ' Galanda Broadman PLLC
8606 351 Avenug NE, Ste. L1
Mailing; P.O. Box 15146
Seattle, WA 98115
(206) 357-7509




10
i
12
13
14
15
16
17
18
19
20
21
22
2
24
25

+  Summions, to each named defendant

s Complaint for Prospective Equi_tablc Relief
+ Motion for Temporary Restraining Order

¢ Declaration of Rudy St. Geni}ain

+ Declaration of Nooksack Tribal Council Woman Michelle Joan Roberts

Grett Hurley

Rickie Armstrong

Tribal Attomey

Office of Tribal Attoinéy
Nooksack Ind1a11 Tribe
5047 Mt Baker Hwy
P.0. Box 157

Déining, WA 98244

Chairméan Robert Kelly
Nooksack Tribal Council
Nogksdck Indian Tribe
4979 Mt. Baker Hwy, Ste. G
Deminig, WA 98244

Thomés Schlosser Via Emiail
Mousset Schlosse1 Jozwiak
&, Somelvlllc
1115 Noiton Building
801 Second Avere
Seattle, WA 98104-1509

The foregoing statement is made wnder pénalty of perjury under the laws of the Nooksack
Tribe anid the State 6f Washington and is true and coxrect.

DATED this 12® day of Decersber, 2013,

DECLARATION OF SERVICE -2 Galadda Broadman PLLC
) 8606 35th Avériue NB Ste. L1
Mailing: P.O. Box 15146
Seattle, WA 98!15

(206) 5577509
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IN THE NOOKSACK TRIBAL COURT
RUDY ST. GERMAIN, et al., NO. 2013-CI-CL-005
Plaintiffs, ) DECLARATION OF RYAN D,
DREVESKRACHT
V.
ROBERT KELLY, et al.,
Defendants.
I, Ryan D. Dreveskracht, declare as follows:
L. I am now and at all times herein mentioned a legal and permanent resident of the

United States and the State of Washington, over the age of eighteen years, not a
party to the above-entitled action.

2. I am employed with the law firm of Galanda Broadman PLI.C, 8606 35" Ave. NE,
Suite L1, Seaitle, WA 98115,

3. On December 13, 2613, 1 made reasonable good faith efforts to coordinate a full
hearing with opposing counsel. Attached to this Declaration, as Exhibit A, isa
true and correct copy of this correspondence.

The foregoing statemeﬁt is made under penalty of perjury under the laws of the Nooksack

Tribe and the State of Washington and is frue and correct.

DATED this gﬂth day of December, 2013.

DECLARATION OF RYAN D. DREVESKRACHT - 1 Galanda Broadman PLLC
; 2606 35th Avenue NE, Ste, L1
Mailing: P.0. Box 15146
Seattle, WA 981135
(206) 557-7509
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RYAN D.DREVEKSRACHT

DECLARATION OF RYAN D. DREVESKRACHT -2 . Galanda Broadman PLLC
8606 35th Avenue NE, Ste. L1
Mailing: P.O. Box 15146
Seattle, WA 98115
(206} 557-7509




Exhibit A



12/13/13 Galanda Broadman Mail - Second TRO Hearing in StGermain v. Kelly

fayan Provestraciht <iyan@atsndabroadiman, coa

Second TRO Hearing in St.Germain v. Kelly

Grett Hurley <GHurley@nooksack-nsn.gov> Fii, Dec 13, 2013 at 9:04 AM

To: Ryan Dreveskracht <ryan@galandabroadman.com>

Cc: Tom Schiosser <t.schlosser@msaj.com>, "Rickie W. Armstrong" <rarmstrong@nooksack-nsn.gov=, Charity
Bernard <cbernard@nooksack-nsn.gov>, Gabe Galanda <gabe@galandabroadman.com>, Anthony Broadman
<anthony@galandabroadman.com>, Joe Sexton <joe@galandabroadman.com>

Ryan,

| have reviewed my email of 12/12/13 (2:34pm) to you and | thought it explained our availability for next
week and what we would agree to. Paragraph 2 states that 1.2/20 complies with the six day rule if you serve
the Chairman and is the best date for us, but the Court clerk said the Court'is closed on that day. Paragraph 4
states that because the Court has expressed a desired to resoive this prior to the holiday closure my client will
agree to a date less than six court days prior to the hearing but only if that date and time are 12/18 at 12:30.
Moreover, paragraph 4 says that we are not available any other times prior to the 20th. Also the waivers only
apply to that schedule. :

Here is an illustration of Tribe's availability for next week desctibed in the e-mail:

12/16: Not available
12/17: Not available

12/18: Available 12:30
12/19: Not available

12/20: Available after 10:30

f

This should answer your question about our avatlability for next week and in particular the 17th. 1f you wish
to propose another week we will take a look at other dates.

In reference to your statement regarding Resolution No. 13-171, your clients have filed pleadings in the
Nooksack Tribal Court related to this resolution and we will engage your arguments in the court not in e-mails
coordinating a hearing schedule,

Thank you.

htips/fmail.google comimailiufiui=2&ik=8126c45e3c &view=pt&search=inbox&msg=142eceal3dd76 162&dsqt=1

177



1213413 Galanda Broadman Mail - Second TRO Hearing in St.Germain v. Kelly

Regards, :
Grett

From: Ryan Dreveskracht [mailto: ryan@galandabreadman.com]

Sent: Thursday, December 12, 2013 5:56 PM

To: Grett Hurley

Cc: Tom Schlosser; Rickie W. Armstrong; Charity Bernard; Gabe Galanda; Anthony Broadman; Joe Sexton
Subject: Re: Second TRO Hearlng In St.Germain v. Kelly

Grett,

| am not seeing your answer below; could you please indulge me? Your service objections aside, will anyone
from your office be available at any time on December 177

Also, agaln, will your clients agree to refrain from taking acts in furtherance of the portion Resolution No. 13-171
to which we have objected, until the Court can determine its legality? | am not seeing your answer to this
question below either.

Thanks,

On Thu, Dec 12, 2013 at 4:51 PM, Grett Hurley <GHurley@nooksack-nsn.gov> wrote:

Ryan,
You are cortect [ meant 10.050.040(d).

My prior e-maif explains our avaitability for a hearing for next week. The waivers and requirements in my prior
e-mail are only applicable to that date and time and we do not waive for any other time. If you wish to
propose anather week we can take a look. Thank you.

Regards,
Grett

From: Ryan Dreveskracht [mailto:ryan@galandabroadman.com]

Sent: Thursday, December 12, 2013 3:54 PM

To: Grett Hurley

Cc: Tom Schlosser; Rickie W. Armstrong; Charity Bernard; Gabe Galanda; Anthony Broadman; Joe Sexton

heps:/mail.gosgle com/mailfu/0ftui=2&ik=8]26cd5e3e &view=pi&search=inboxumsg=[42ecea’3 dd76 1b2&dsqt=1



12113/13 Galanda Broadinan Mail - Second TRO Hearing in St.Germain v. Kelly
Subjeck: Re: Second TRO Hearing in St.Germain v. Kelly

Grett,

Title 10.05.040(e) does nhot discuss "service by certified mail return receipt upon the Chairman and OTA." i
pertains to preliminary hearings. Assuming that you meant Title 10.05.040(d), that portion of the code discusses
“initial process” only. The Complaint and summonses have already been certified mailed to your office and to
the Chairman, per Title 10.05.040(d). Proper service will have been obtained, without a doubt, in the nomal
course, by December 17th. At any rate, since you and the Chairman have graclously walved the "certified mail
return receipt" requirement, initial service will he completed today. )

Your position that "alt documents” need to be "served and filed six court days prior to the hearing" is found
nowhere in the code. Title 10.05.050 refers only to "civit motion documents." Your office received our “civil
motion documents" in person on December 9. Title 10.05.040(d) has nothing to do with the TRO motion.

Again, please let us know by close of business today if and what time someone from your office will be available

for a hearing on the 17th, so that we might inform the Court. Also, please let us know if your clients agree to
refrain from taking acts in furtherance of the portion Resolution No. 13-171 to which we have objected, until the
Court can determine its legality. :

Thanks,

On Thu, Dec 12, 2013 at 2:34 PM, Grett Hurley <GHurley@nooksack-nsn.gov> wrote;

Ryan,

Thank you for your 10.05.050(e}{1) coordinating effort. Title 10.05.050{e} requires the “moving party shall
serve and file all civil motion documents no later than six court days before the date the party wishes the
motion to be considered.” As of yesterday the Chairman had not been served as is required by Title
10.05.040{e) which requires service by certified mail return receipt upon the Chairman and OTA. The OTA
was also hot served in that method either. Therefore, all civil motion documents were not served and the
date you are requesting of December 17, 2013 is not consistent with all documents heing served and filed six
court days prior to the hearing. Howevet, [ think we can come to an agreement [n this scheduling as
discussed below.

The Court stated that a hearing will only he held after proper service and everyone has complied with
10.05.050{e}. If those requirements are met today 12/12, the soonest a hearing could be held under Title 10
is December 20, 201.2 and that happens to be the best date for us, Opposition briefing would be due by noon
oh the 18th. Unfortunately, the Court clerk informed me that Court will be closed on the 20th,

| have spoken with the Chairman and he has agreed to accept service of process by delivery to the Tribal
. Council offices on Mt. Baker Hwy instead of service by certified mail return receipt. The OTA will also waive
htlpsa’lmail.goog!esom!mai[hlfﬂf?ui=2&ik:812604503c&view:pt&search:inbox&msg:142ecea83dd761b2&dsql:1
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the service requirement of certified mail return receipt. This waiver of the service of process requirement only
applies only to this hearing. Service must be accomplished today. The Tribal Council offices will be open till
4:30pm. : '

Because the Court has expressed a desire to resolve this prior to their closure for the holiday, my client will
also agree to a date less than six court days prior to the hearing, but only if the date and time are December
18 at 12:30 pm. We are not available other times prior to the 20th. The Court Clerk has informed methat
this is available. Also we will expect that there will be no objection to the Tribe filing its opposition to the TRO
by 12:00 noon of the day prior to the scheduled hearing. This waiver of the requirements of Title 10 only
applies to this hearing.

Regards,

Greft

Grett L. Hurley

Tribal Attorney

Office of Tribal Attorney

Nooksack Indian Tribe '

5047 Mt. Baker Hwy

P.0. Box63
Deming, WA 98244
Phone: 360-592 4158 Ext. 1012

Fax; 360-592-2227

CONFIDENTIALITY NOTICE: This transmission {Iincluding any attachments) is

intended only for the use of the person or persons to whomit is addressed and may
contain information that is privileged, confidential, or protected from disclosure. If you
are not an intended recipieﬁt, please immediately notify the sender by replying to this
message, then delete and purge the message from your system. The use, disclosure,

dissemination, distribution or reproduction of this message or the informationinitor
hups:ﬁmail.google.co:nlmaillu!ﬂl‘?uiz2&ik=81‘26045&3c&view:pt&search=inbox&msg: 142¢cea83dd/61b2&dsqi=1 : 47
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attached to it by any unintended recipient is unauthorized, strictly prohthited by the

sender, and may be unlawful.

IRS CIRCULAR 230 DISCLOSURE: The views expressed herein or in any attachments

hereto are not intended to constitutea "raliance opinion" under applicable treasury
regulations, and accordingly are not intended or written to he used, and may not be used
or relied upon, for the purposes of (a) avoiding tax-related penalties that may be imposed
by the RS or () promoting, marketing or recommending to another party any tax-related

matters addressed herein.

From: Ryan Dreveskracht [mailto:ryan@galandabroadman.com]

Sent: Thursday, December 12, 2013 10:47 AM

To: Grett Hurley; Tom Schlosser; Rickie W. Armstrong; Charity Bernard
Cc: Gabe Galanda; Anthony Broadman; Joe Sexton

Subject: Second TRO Hearing in St.Germain v. Kelly

Gratt,

Per the Court's order this AM, we intend to schedule a "full hearing" on our TRO motion for Tuesday, December
17. While we disagree that the statute applies to emergency TRO motions, per N.T.C. § 10.05.050(e) a movant
has "six court days" from initial service of the moving papers to have his or her motion considered.

The Motion for TRO was personally served on your office on December 9, making Decémber 17 the earliest that
said "full hearing" can be held. The Court indicated quite strongly its desire to hold the hearing as soon as
possible, so we expect that it will be amenable to having this matter heard on that date as well. Please let us
Kknow if someone from your office will be available on that date as well,

In the interim, we would simply request that your clients refrain from taking acts in furtherance of the portion
Resolution No. 13-171 to which we have objected, untll the Coust can determine its legality. We assume that this
matter can be resolved by December 18, at the latest, which would give your clients plenty of time to issue
Christmas Support checks before the Christmas Halliday.

Thank you,

hupsiimail google com/mailhuf0fui=24&ik=8126c45:3c&view=pt&search=inboxdmsg= 142eceagidd761b2&dsqi=1 kgl
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Ryan D. Dreveskracht
Attormey at Law

Galanda Broadman, PLLC
8606 35th Avenue NE, Ste, L1
P.O. Box 15146

Seatile, WA 98115

m; 208.909.3842

f: 206.298,7690
ryan@galandabroadman.com
www. galandabroadman.com

GALANDA BROADIVAN

Ars Inelian Countey Lo Fient

v

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This a-mail massage and its attachments are confldential, attorney work product and subject to the attorney-client commiunleation
privifege. Itis intended solely for the use of the individual named above. If you are not the Intended recipient, or the person
responsible ta deliver it to the infended reciplent, you are hereby advised that any dissemination, distribution or copying of this
communlcation Is prohibited. 1fyou have recelved this e-mall in error, please iImmediately notity the sender by reply e-mail and
delete andior dastroy the original and all coples of the e-mali message.
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Ryan D. Dreveskracht
Attorney af Law

Galanda Broadman, PLLC
8606 35th Avenue NE, Ste. L1
P.O. Box 15146

Seattle, WA 98115

m: 206.909.3842

f. 208.299.7690
ryan@galandabroadinan.com
www.galandabroadman,com

GALANDA BROADMAN

An tntlias Countey Lawe Fem

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNIGATION

This e-mail message and Its attachments are confidentlal, attorney work product and subject to the attorney-client comnumication
privilege. Itis intendad solely for the use of the Individual named above. If you are not the intended reciplent, or the person
responsible to deliver it to the intendad reciptent, you are hereby advised thatany dissemination, distrihution or copying of this
communication is prohibited. 1f you have recelved this e-mail In error, please Immediately notify the sender by reply e~-mail and
delete andior destroy the original and all coples of the g-mall message.
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Rickie W. Armstrong - . S

From: . Ryan Dreveskracht <ryan@galandabroadman.com>

Sent: Tuesday, December 17, 2013 12:46 PM

To: Grett Hurley

Cc: Tom Schlosser; Rickie W. Armstrong; Charity Bernard

Subject: - Re: Second TRO Hearing in St.Germain v. Kelly

Attachments: RUDY ST GERMAIN v. KELLY - BRIEF IN SUPPORT OF TEMPORARY RESTRAINING
ORDER RELIEF.pdf -

Grett, '

Attached is a digital courtesy copy of the brief that was filed with the Tribal Court and personally served on
your office today.

Thanks,

On Fri, Dec 13, 2013 at 9:04 AM, Grett Hurley <GHurley@nooksack-nsn.gov> wrote:

Ryan,

I have reviewed my email of 12/12/13 (2:34pm) to you and | thought it explained our availability for next week and
what we would agree to. Paragraph 2 states that 12/20 complies with the six day rule if you serve the Chairman and is
the best date for us, but the Court clerk said the Court Is closed on that day. Paragraph 4 states that because the Court
has expressed a desired to resolve this prior to the holiday closure my client will agree to a date less than six court days
prior to the hearing but only if that date and time are 12/18 at 12:30. Moreover, paragraph 4 says that we are not
available any other times prior to the 20th. Also the walvers only apply to that schedule.

Here is an illustration of Tribe’s availability for next week described in the e-mail:

12/16: Not available
12/17: Not available
12/18: Available 12:30
12/19: Not available

12/20: Available after 10:30



This should answer your question about our availability for next week and in particular the 17th. If you wish to propose
another week we will take a look at other dates. :

In reference to your statement regarding Resolution No. 13-171, your clients have filed pleadings in the Nooksack Tribal
Court related to this resolution and we will engage your arguments in the court not in e-malls coordinating a hearing
schedule,

‘Thank you.
Regards,
Grett

From: Ryan Dreveskracht [mallto:ryan@galandabroadman.corm}
Sent: Thursday, December 12, 2013 5:56 PM

To: Grett Hutley

Ce: Tom Schiosser; Rickie W. Armstrong; Charity Bernard; Gabe Galanda; Anthony Broadman; Joe Sexton
Subject: Re: Second TRO Hearing in St.Germain v. Kelly

Grett,

I am not seeing your answer below; could you please indulge me? Your service objections aside, will anyone
from your office be available at any time on December 177

Also, again, will your clients agree to reftain from taking acts in furtherance of the portion Resolution No. 13-
171 to which we have objected, until the Court can determine its legality? Tam not seeing your answer to this
_question below either,

Thanks,

On Thu, Dec 12, 2013 at 4:51 PM, Grett Hurley <GHurley(@nooksack-nsn.gov> wrote:

Ryan,



You are correct | meant 10.050.040(d).

My prior e-mail explains our availability for a hearing for next week, The waivers and requirements in my prior e-mail
are only applicable to that date and time and we do not walve for any other time. if you wish to propose another
week we can take a [ook. Thank you.

Regards,
Grett

From: Ryan Dreveskracht [mailto:ryan@galandabroadman.com}

Sent: Thursday, December 12, 2013 3:54 PM

To: Grett Hurley

Cc: Tom Schlosser; Rickle W. Armstrong; Charity Bernard; Gabe Galanda; Anthony Broadman; Joe Sexton
Subject: Re: Second TRO Hearing in St.Germain v. Kelly

Grett,

Title 10.05.040(c) does not discuss "service by certified mail return receipt upon the Chairman and OTA" It
pertains to preliminary hearings. Assuming that you meant Title 10.05 .040(d), that portion of the code
discusses "initial process" only. The Complaint and summonses have already been certified mailed to your
office and to the Chairman, per Title 10.05.040(d). Proper service will have been obtained, without a doubt, in
the normal course, by December 17th. At any rate, since you and the Chairman have graciously waived the
"eertified mail return receipt” requirement, initial service will be completed today.

Your position that "all documents" need to be "served and filed six court days prior to the hearing" is found
nowhere in the code. Title 10.05.050 refers only to "civil motion documents." Your office received our "civil
motion documents” in person on December 9. Title 10.05.040(d) has nothing to do with the TRO motion.

Again, please let us know by close of business today if and what time someone from your office will be
available for a hearing on thé 17th, 5o that we might inform the Court. Also, please let us know if your clients
agree to refrain from taking acts in furtherance of the portion Resolution No. 13-171 to which we have
objected, until the Court can determine its legality.



¢

Thanks,

On Thy, Dec 12, 2013 at 2:34 PM, Grett Hutley <GHutley@nooksagk-nsn.gov> wrote:

Ryan,

" Thank you for your 10.05.050(e}{1) coordinating effort. Title 10.05.050{e) requires the “moving party shali serve and
file ail ¢ivil motion documents no later than six court days before the date the party wishes the motion to he
considered.” As of yesterday the Chairman had not been served as is required by Title 10.05.040{e) which requires
service by certifled mail return receipt upon the Chairman and OTA. The OTA was also not served In that method
either. Therefore, all civil motion documents were not served and the date you are requesting of December 17, 2013 is
not consistent with all documents being served and filed six court days prior to the hearing. However, | think we can
come to an agreement in this scheduling as discussed bhelow.

The Court stated that a hearing will only be held after proper service and everyone has complied with 10.05.050(¢). If
those requirements are met today 12/12, the soonest a hearing could be held under Title 10 is December 20, 2012 and
that happens to be the best date for us. Opposition briefing would be due by noon on the 18th. Unfortunately, the
Court clerk informed me that Court wili be closed on the 20th.

[ have spoken with the Chairman and he has agreed to accept service of process by delivery to the Tribal Council offices
on Mt. Baker Hwy instead of service by certified mail return receipt. The OTA will also waive the service requirement of
certified mail return receipt. This waiver of the service of process requirement only applies only to this

hearing. Service must be accomplished today. The Tribal Council offices will be open till 4:30pm.

Because the Court has expressed a desire to resolve this prior to their closure for the holiday, my client will also agree
to a date less than six court days prior to the hearing, but only if the date and time are December 18 at 12:30 pm. We
are not available other times prior to the 20th. The Court Clerk has informed me that this Is available. Also we will
expect that there will be no objection to the Tribe filing its opposition to the TRO by 12:00 noon of the day prior to the
scheduled hearing. This walver of the requirements of Title 10 only applies to this hearing.

Regards,

Grett



Grett L. Hurley

Tribal Attorney

Office of Tribal Attorney
Nooksack Indian Tribe
5047 Mt, Baker Hwy
P.0.Box 63

Deming, WA 98244

Phone: 360-592 4158 Ext. 1012

Fax: 360-592-2227

CONFIDENTIALITY NOTICE: This transmission {including any attachments} is

intended only for the use of the person or persons to'whom it is addressed and may
contain information that is privileged, confidential, or protected from disclosure. If you
are not an intended recipient, please immediately notify the sender by replying to this
message, then delete and purge the message from your system. The use, disclosure,
dissemination, distribution or reproduction of this message or the information in it or
attached to it by any unintended recipient is unauthorized, strictly prohibited by the

sender, and may be unlawful,

IRS CIRCULAR 230 DISCLOSURE: The views expressed herein or in any attachments

hereto are not intended to constitute a "reliance opinion" under applicable treasury
regulations, and accordingly are not intended or written to be used, and may not be used
or relied upon, for the purposes of (a) avoiding tax-related penalties that may be imposed
by the IRS or (b) promoting, marketing or recommending to another party any tax—reléted

matters addressed herein.



Froms: Ryan Dreveskracht [mailto:ryan@galandabroadman.com]

Sent: Thursday, December 12, 2013 10:47 AM

To: Grett Hurley: Tom Schlosser; Rickle W. Armstrong; Charity Bernard
Cc: Gabe Galanda; Anthony Broadman; Joe Sexton :

Subject: Second TRO Hearing in St.Germain v. Kelly

Grett,

Per the Coutt's order this AM, we intend to schedule a "full hearing" on our TRO motion for Tuesday,
December 17, While we disagree that the statute applies to emergency TRO motions, per N.T.C. §
10.05.050(c) a movant has "six court days" from initial service of the moving papers to have his or her motion
considered.

The Motion for TRO was personally served on your office on December 9, making December 17 the earliest
that said "fuil hearing" can be held. The Court indicated quite strongly its desire to hold the heating as soon as
possible, so we expect that it will be amenable to having this matter heard on that date as well. Please let us
know if someone from your office will be available on that date as well.

In the interim, we would simply request that your clients refrain from taking acts in furtherance of the portion
Resolution No. 13-171 to which we have objected, until the Court can determine its legality. We assume that
this matter can be resolved by December 18, at the latest, which would give your clients plenty of time to issue
Christmas Support checks before the Chistmas Holliday.

Thank you,

Ryan D. Dreveskracht
Attorney at Law
Galanda Broadman, PLLC



86086 35th Avenue NE, Ste. L1
P.O. Box 15148

Seattle, WA 98115

m; 206.909.3842

f: 206.299.7600
van@galandabroadman.com
www.galandabroadman.com

GALANDA BROADMAN

An Indion Country Love Firm

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION '

‘This e-mail message and its attachments are confidential, attorney work product and subfect to the attorney-client communication privilege. itis
intended solely for the use of the Individual named above. If you are not the intended reciplent, or the person responsible fo deliver it to the Intended
reciplent, you are hereby advised that any dissemination, distribution or copying of this communication is prohibited. If you have received this e-
mall in error, please immediately notify the sender by reply e-mail and delete and/or destroy the original and all copies of the e-mall massage.
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Ryan D, Dreveskracht
Attorney at L.aw

Galanda Broadman, PLLC
8606 35th Avenue NE, Ste. L1
P.O. Box 15146

Seattle, WA 98115

m: 206.909.3842

f: 206.298.7690
ryan@galandabroadman.com
www.galandabroadman.com

GALANDA BROADMAN

An Indian Counbry Lave Firm

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

" This e-mall message and its attachments are confidential, attorney work product and subJect to the attorney-client communlcation privilege. Itis
intended solely for the use of the individual named above. 1f you are not the [ntended reciplent, or the persen responsible to deliver it to the Intended
recipient, you are herehy advised that any dissemination, distribution or copying of this communication is prohibited. If you have received this e-
mail in error, please immediately notify the sender by reply e-mall and delete and/or destroy the original and all coples of the e-mall message.
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Ryan D. Dreveskracht
Altormney at Law
Galanda Broadman, PLLC
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GALANDA BROADMAN
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CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mall message and ils attachments are confidential, altorney work product and subject to the altorney-client communifcation privilege. ltis
intended solely for the use'of the Indlvidual named above. If you are not the Intended reciplent, or the person responsible to deliver it fo the intended
reciplent, you are hereby advised that any dissemination, distribution or copying of this communication Is prohibited. If you have received this e-
mail in error, please immediately notify the sender by reply ¢-mail and delete and/or destroy the original and alf copies of the e-mall message.

Ryan D. Preveskracht
Attorney at Law

Galanda Broadman, PLLC
8606 35th Avenue NE, Ste. L1
P.0. Box 15146

Seattle, WA 98115

m; 206.909.3842

f 206,209.7690
ryan@galandabreoadman.com
www.galandabroadman.com

GALANDA BROADMAN

An indian Counltry Lasi Fifay

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, attorney work product and subject to the attormey-client communication privilege. itis
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recipient, yout are herehy advised that any dissemination, distribution or copylng of this communication Is prohibited. If you have received this e-mail
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Rickie W, Armstr&:&;

From: Raquel Montoya-Lewis

Sent: Tuesday, August 12, 2014 5:05 PM

To: Gabe Galanda

Cc: Grett Hurley; Rickie W. Armstrong; Ryan Dreveskracht; Deanna Francis; Betty Leathers;
Charity Bernard; AB

Subject: RE: FW: 2014-CI-CL-005 (Adams v. Kelly) Notice of Appeal

Dear Mr. Galanda,

Thanks for your thorough response. At this point, we do not have an appeal filed In this case. While we see that you
provided copies to the OTA, none were filed with the Tribal Court and we have done a vety thorough review of all of our
systems to confirm that. Our files end at the fillng of my last order In this case, at the end of June. I checked with the
Court of Appeals to be sure they didn't have something and they do not.

Thank you,

Judge Montoya-Lewis

From: Gabe Galanda [gabe@galandabroadman.com]

Sent: Tuesday, August 12, 2014 2:54 PM

To: Raquel Montoya-Lewis

Cc: Grett Hurley; Rickie W. Armstrong; Ryan Dreveskracht; Deanna Francis; Betty Leathers; Charity Bernard; AB
Subject: Re: FW: 2014-CI-CL-006 {(Adams v. Kelly) Notice of Appeal

Judge Montoya-Lewis:

We are glad that OTA inquired of the Court because we, too, have been wondering why the Appeals Court has
not yet issued a briefing schedule in this latest appeal, given the speed with which the Panel has done so
previously.

In addition to the Declaration of Service subjoined to the Notice of Appeal, which OTA provided the Court, the
two attachments are the only additional information we can offer the Court in this regard.

We have every reason to believe that the Notice of Appeal was mailed to the Court, as with the many prior trial
court and appellate court filings in this litigation over the last 17 months, but we have no proof of that mailing.

While we have prepared and filed Declarations of Service for all of the trial or appellate court papers that we
have served in this litigation, we have not created or filed proof that those same papers have been filed.

In any event, we cannot and will not attribute any error or oversight to the Tribal Court Clerk, as her record of
handling the parties' countless filings in this litigation, has been impeccable, including her consistent provision
to our office of a conformed copy of the cover sheet to each of our trial and appellate court filings.

As for the appellate filing fee, I am confident that we did not provide any appellate filing fee, per the attached
email and our assumption that the Court's filing fee order pertained only to trial court filings.



Indeed, having not heard anything from the Court or Appeals Court in reply to that email inquiry, we did not
previously pay any filing fee in the intexlocutory appeal previously filed in this same matter.

To the extent a fee is in fact required for Nooksack appellate filings, we will immediately pay the fee (or fees, if

one was previously required t00), and otherwise cure any deficiency in our appeal by any means the Court sees
fit.

If accepted for appeal, we could propose to the Panel, and hereby propose to Appellees, that we cede some of
the time typically allowed for the filing of our appeal brief in chief, to minimize any delay to the appellate
proceedings.

Please let us know should the Court need anything else in this regard. Thank you.

Gabriel S. Galanda
Attorney at Law

Galanda Broadman, PLLC
m: 206.300.7801

gabe@galandabroadman.com

CONFIDENTIAL ATTORNEY WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGED COMMUNICATION

This e-mail message and its attachments are confidential, attorney work product and subject to the attorney-client
communication privilege. it is intended solely for the use of the individual named above. If you are not the intended
recipient or the person responsible to deliver it to the intended recipient, you are hereby advised that any

dissemination, distribution or copying of this communication is prohibited. If you have received this e-mail in error, please
immediately notify the sender by reply e-mail and delete and/or destroy the original and all copies of the e-malil message.

On Tue, Aug 12, 2014 at 11:23 AM, Raquel Montoya-Lewis <ymontoya-lewis@nooksack-nsn.gov> wrote:
Dear Counsel:

Yesterday, the Office of the Tribal Attorney asked the Court Clerk about
this appeal (Adams 11, see attached file from the OTA). Beity is out of
the office and so Deanna followed up. We find NO record of this appeal
being filed with the Court. We checked with Accounting and they have no
record of the appeal fee being paid. NICS also has no record of having
received the appeal from the Tribal Court.

Here is what [ need from you. 1) Mr. Galanda, if your office has a copy
of the Notice of Appeal that is stamped *Received? by this Court with
cither Betty or Deanna's signature, please scan and email it to me
immediately so that T can ensure a file gets created and sent to the COA.
This applies to the appeals fee, as Accounting always provides a receipt
that we copy and place in the file. 1f you have no record of the appeal
actually being filed with this Court, please let me know that as well. 2)

OTA: I assume what you sent us that is attached is all you have, but if
you have a copy that's file stamped by the Court by some odd quirk, please
also let me know as soon as possible. If the error is the Tribal Court's,
we will file a declaration with the Court of Appeals and ask that they
expedite the appeal.

2



Thank you,

Raquel Montoya-Lewis, J.D., M.S.W.

Chief Judge, Nooksack Indian Tribe
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IN THE NOOKSACIK TRIBAL COURT OF APPEALS

NOOKSACK INDIAN TRIiBE
DEMING, WASHINGTON

FRANCINE ADAMS, et al,, individually NO. 2014-CI-CL-007
and on bhehalf of their minor children,
enrolled members of the Nooksack Indian OPINION
Tribe,

Plaintiffs/Appellants, ' C RECEWED :

NOOKSACK COURT CLERK
V. G
NOv 13 2014

ROBERT KELLY, Chairman of the
Nooksack Tribal Council, et al. ljij DBY

Defendants/Appellees. R
Before: Eric Nielsen, Chief fudge; Douglas Nash. Associate Judge; Mark W, Pouiey.

Associate Judge.

Appearances: Gabriel S, Galanda, Anthony S. Broadman and Ryan D, Drevektacht of Galanda
Broadman PLLC, for Appellants.
Thomas P. Schlossex and Rebecca ICH Jackson of Morlsset, Schlosser, Jozwiak
& Somerville; and Grett Hurley and Rickie Armstrong of the Nooksack Indian
Tribe Office of Tribal Attorney. for Appellees.

This matter comes before this Court pursuant to a Notice of Appeal filed on August 22,
2014. Appellants sought to appeal separate orders of the Nooksack Tribal Coust. F1rst
Appellants sought to appeal a February 7, 2014 order denying their request that the court enjoin a
majority of the Tribal Council from enforcing two resolutions removing two council members
from office. Second, Appeliants sought to appeal a June 26. 2014 order dismissing that claim
and the additional claim that a “base enrollee™ provision in the Tribe's enrollment ordinance
violates the Nooksack Constitution.

Appellants mailed counsel for Appellees with a notice of appeal from the above orders.
which counsel received on July 7, 2014. On August 12, 2014, counsel for the Appellees inquired
with the trial court about a bneﬁng schedule. The trial court discovered it did not receive any
notice of appeal from the February 7 and June 26 orders ot the required filing fee, and the coutt
so informed the parties. On August 18, 2014, Appellants filed a motion requesting the trial court
extend time for leave to file an appeal from the two orders. On August 19, 2014 the trial court
denied the request. Appellants timely appeal that order through their August 22 Notice of
Appeal,



The only order subject to appeal is the trial court’s August 19 order denying an extension
of time to file the earlier appeal, and the sole issue on appeal is whether the wial court erred in
denying Appellants’ request fo extend time to file that notice of appeal. Assuming the trial court
has the authority to grant an extension of time to file a notice of appeal. we hold that it did not
abuse its discretion in denying Appellants® motion, We further hold that assuming this Court has
the inherent authority to extend the time for filing a notice of appeal. based on the recotd we find
Appellants fail to show good cause why an extension should be granted.

Under Nooksack Tribal Code (NTC) 80.03.010, an aggrieved party may seek appellate
review of a final order or judgment. To initiate an appeal a party must file a Notice of Appeal
within 14 days from the trial cowt’s decision and serve the oppasing parly with the notice, and
must pay the filing fee unless waived by the Chief Judge of the Cowrt of Appeals. NTC
80.04.010, 80.04.020 and 80.04.040. The Chief Judge of the Court of Appeals “shall” accept the
appeal on behalf of the Cout of Appeals provided there is compliance with NTC 80.04.010 and
§0.04.040, NTC 80.05.010 (a).

Under NTC 10.05.050(d), the trial court may allow the extension of any time limit so
Jong as the right to a speedy trial in a cviminal case is not denied. We hold the trial court’s
decision to grant or deny a motion to extend time under this provision is reviewed under the
abuse of discretion standard. Under the abuse of discretion standard of review, we will reverse
the trial conrt only if we conclude that no reasonable person could agree with the trial courl's
ruling. See, Houpa Valley Housing Authority v. Doolittle, 7 NICS App. 45, 47 (Hoopa Valley
Tribal Ct. App. 2005) (abuse of discretion standard). The court abuses ifs discretion under the
“no reasonable person’” standard if it commits “(1) a clear error of judgment in its conclusions
based on the weight of the relevant factors, (2) applied the wrong law or (3) its decision rested on
clearly erroneous findings of material fact.” Doolittle, at 47 (citing United States v. Washington, '
3954 F.3d 1152, 1157 (9th Cir. 2005)).

The record shows that on July 2, 2014, an employee at Appellants® counsei’s firm
prepared a declaration that she mailed the notice of appeal to the Tribe’s Chairman and counsel.
She subsequently declared she mailed the notice of appeal from the cowrt’s June 26, 2014 order
to the court on July 2. 2014 as well. 1 is undisputed, however. the court never received the
notice of appeal. Appellants did not provide any independent evidence the notice of appeal was
mailed to the court, or evidence that the cowt received the notice of appeal. Furthermore, the
trial court found Appellants did 1ot file the required filing fee, which is also undisputed.

_ It was Appellants® obligation to file a timely notice of appeal and by choosing to send the
notice by mail, they assumed the risk that for whatever reasons it would not be delivered.
Although Appellants’ counsel’s employee may have mailed or believed she mailed the notice of
appeal to the court, it is undisputed the court never received it. Also, Appellants chose not to
request the court acknowledge receipt of the notice by letter, file stamp or email. nor did they
inquite by email or phone whether the court received the notice. 1f they had done so they would
have had evidence the court did receive the notice or they would have known it did not and
presumably could have timely filed another notice. Assuming the tiial court even has the

No. 2014-C1-CL-007
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authority to extend time to file the notice of appeal', on this record its denial is not an abuse of
discretion because there was no clear error of judgment, the court did not apply the wrong law,
and its decision did not rest on clearly erroneous findings of material fact,

Moreover assuming this Cowrt has the inherent authority to extend time to file a notice of
appeal®, based on the record and for the reasons articulated by the trial cowrt we decline to do so.
In addition, it is undisputed Appellants never paid the filing fee and never requested this Cowrt’s
Chief Judge waive the fee. On that basis alone, dismissal of Appellants’ appeal from the
February 7 and June 26 orders would be warranted.

We hold the trial court did not abuse its discretion in denying Appellants’ request to
extend the time to file the notice of appeal from the February 7, 2014 and June 26, 2014 orders.
We also hold that Appellants’ have failed to show why this Courl should grant the extension.

The trial court’s August 19, 2014 order is affirmed. Appellants failed to timely appeal
from the trial court’s February 7 and June 26 orders

7 Itis so ordered, this ( 2:day of November, 2014. for the Court:

Douglas Nash, Associarte Judge,
Mark \Z\(’/;?Pouley, Assaciate Judge,
> e
e R ,/,‘n“ e CL_,_‘
F¥ie Nielsen. Chief Judge.

' We do not decide in this case whether the trial court has that authority,

* We note the code does riot specifically address this Court's authority to extend time to file a notice of appeal and
we do not decide whether this Court has the inherent authority to do so. We only find that even if this Court has that
authority. en this record Appellants have failed to make any showing that convinces us there is pood cause to extend
time to file the notice of appeal or that in the interest of justice an extension is appropriate,
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§01 NORTH QUINCY STREET e e of Tribal Altomey
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RUDY ST. GERMAIN AND

}  Pre-Docketing Notice and Order for
MICHELLE ROBERTS, ) Appellants to Show Cause
Appellants, )
. )
V. )
) Docket No. IBIA
NORTHWEST REGIONAL )
DIRECTOR, BUREAU OF INDIAN )
ARFAIRS, )
Appellee. ) September 30, 2013

On September 27, 2013, the Interior Board of Indian Appeals (Board) received a

notice of appeal from Rudy St. Germain and Michelle Roberts (Appellants), through

" Gabuiel S, Galanda, Bsq. of Gafanda Broadman, PLLC, "The notice of appeal was enclosed
as an exhibit to a Statement of Reasons that Appelfants filed with the Board to support the
appeal.! Appellants seek review of an August 2, 2013, decision (Decision) of the
Notrthwest Regional Director (Regional Director), Buteau of Indian Affaits (BIA),
rejecting a challenge by Appellants and other individuals to a June 21, 2013, Secretarial

- election for a proposed constitutional amendment for the Nooksack Indian Tribe of
Washington (Tribe). '

Procedural regulations governing administrative appeals to the Boatd are found in
43 Code of Federal Regulations (CH.R.) Part 4. A copy of these regulations is enclosed
for non-Federal parties.

Ordey: for Appellants to Show Cause

As a threshold matter, it appears that the appeal is untimely, and thus the Board
lacks jutisdiction. A notice of appeal from a decision of a BIA regional director must be
filed with the Boatd “within 30 days after receipt by the appellant of the decision from
which the appeal is taken,” 43 C.B.R. § 4.332(a). The 30-day deadline for filing an appeal
is jurisdictional. 43 CH.R, § 4.332(a). Untimely appeals must be dismissed. I,

U'The notice of appeal is a copy, not the original,



In the present case, the Decision included accurate instructions for filing an appeal
with the Board. ez Decision at 6; 25 CER. § 2.7, Appellants’ notice of appeal is dated
August 23, 2013, indicating that Appellants received the Decision no later than that date.
"The notice of appeal received by the Board was filed on September 25, 2013, as shown by
the postmatk on the envelope in which the Statement of Reasons, and the enclosed copy of
- the notice of appeal, were maifed to the Board by Appellants, Sez 43 C.R.R. 4.310(2)(1)
(date of filing), Although the notice of appeal identifics the Board on its fixst page as the
forum for which the appeal is intended, the certificate of sexvice and copies of cestifiec! mail
LﬁCCiptS do not indicate that the notice of appeal was mailed to the Boatd at the time service
copies were sent to BIA officials, the Assistant Secretary ~ Indian Affais, and the Tribe. See
Statement of Reasons Appendix A at 4, 38, There is no evidence in the Statement of
Reasons and appendices that Appellants previously filed a timely appeal with the Board.

On o before October 31, 2013, Appellants are ordered to show cause why this
appeal should not be dismissed as uatimely, See No More Slots v. Pacific Regionat Divector,
56 IBIA 233, 238 (2013) (an appellant has the burden of proof to show timeliness of an
appeal). Failure by Appellants to respond to this order may result inl summary dismissal of
the appeal without further notice, Interested parties may file answers to Appellants’
response to this oxder to show cause within 20 days of receipt of the response and
Appellants may file replies within 10 days of receipt of any answer,

Copies of all pleadings filed with the Board must be served on all interested parties,
43 CRR, §§ 4.310(b), 4£.333(a)." If U.S. mail is used for service and filing, it does not
need to be by certified mail; parties may use regular fivst-class mail, unless they wish o
obtain a receipt for their own records. Ifcounsel is appeating for an interested party,
counsel should enter an appearance, after which service should be made on counsel. A
certificate or affidavit evidencing service shall be filed concurrently with the documcnt
furnished to the Boatd

'The Board’s Internet website, containing a fiee, searchable database of its decisions,
is located at wwi.dol.gov/oha/ibia/index.cfin, The Boatd’s decisions are also availablc on
the for-fee websites of WestLaw and Lexis-Nexis. There may be some delay in providing
Board decisions to the operators of these sites, but they are relatively. current,

Burther Proceedings

In accordance with 43 C.H.R. § 4,336, this case will be assigned a docket number
20 days after the date of receipt noted above unless the Board has been propetly notified
before that date that the Assistant Secretary - Indian Affairs has assumed jurisdiction over
the appeal. If the Assistant Sectetaty - Indian Affairs propetly notifies the Board of an



assumption of jurisdiction under 25 CER.S 2:20(c) and 43 CE.R. § 4.332(b), the partics
will be so informed, and the appeal will be transmitted to him,

Pending further order, the Regional Director niced not prepare or transmit the
administrative record. |

-

g

Steven KK, Liffscheid
Chief Administrative Judge

Eaclosure (for non-Federal pacties)

Distribution: See attached list,



Distributions

Gabriel B, Galands, Bsq.
for Appellants Rudy St. Germain
and Michelle Roberts
Galanda Broadtan PLLC
P,0, Box 15146
Seattle, WA 981156
BY CERTIFIED MAIL

Grett Hutley and Rickic Avmstrong
Tribal Attorneys

Office of Tribal Attorney
Nooksack Indian Tribe

P.Q, Box 157

Deming, WA 98244

Thomas Schiosser

Motisset, Schiosser, Jozwiak & Somerville
1115 Notton Building

801 Second Avenue

Seattle, WA 98104-1509

Superintendent

Puget Sound Ageney

Buteau of Indian Affairs

2707 Colby Avenue, Suite 1101
Bverett, WA 98201-3528

Northwest Regional Ditectot
Bureau of Indian Affaits

911 NE 11th Avenue
Portland, OR 97232

Pacific Northwest Reglonal Solicitor
Office of the Solicitot _

U.8, Department of the Interior
805 SW Broadway, Suite 600
Portland, OR 97205

" Assoclate Solicitor « Indian Affaits

Office of the Solicitor

U,S. Dept. of the Interior

1849 C Street, NW, MS 6513 - MIB
Washington, DC 20240

Assistant Secretary - Indian Aftairs
U.S. Department of the Interior
1849 C Strect, NW, MS 4141 - MIB
Washington, DG 20240



Ollice of the Secralary, Inferlor

thelr ¢ustomary condition, to the sat-
isfastion of the fleld officer In chaiye.

3312 'Permination.

All permits shall be terminable ab
tite disorabion of the Secretary having
Jurisdiction.

3513 Report of fleld offleew,

The fleld offfcer in charge of land
owned ov condrolled by the dovern-
menk of the United States shall, frem
tinte to time, Inquire and report as to
the exlsbence, on or neay such lands, of
rulis and arohegologloal sites, historle
or prehistoric rains ov monuments, ob-
Jeots of antlquity, historlo landmarks,
historie and prehistorio struotures, and
other objeats of historlo or seolentifie
intorest,

$3.14 Exominations by fleld ciftcer.

The field officer in charge may ab all
times examing the permit of any per-
son or institutlon clriming privileges
granted In accovdance with the act and
this pare, and may fully examing all
work done under sush parmis,

§3.15 Pexsons who may apprehend or
cause {0 be avrested,

Al persons duly aubhovized by the
Secrotaries of Agrioulture, Army and
Interlor may approhsud or ¢cause to be
arvested, as provided in $he Aot of Feb-
raary 8, 1005 (33 Stat, 700) any pevson ov
peraons who appropriate, sxeavats, in-
jure, or destroy any historle o pre-
historle rvuin or monument, or any ob-
Jeot of antlquity on lands under the su-
pervision of the Secretarles of Agri-
oulture, Avmy, and Interloy, respec-
Bivaly,

-§3.168 Selzwre.

Any obect of antlquity taken, or col-
lsoflon made, on lands cwned or oon-
trofled by the United States, withouba
permit, as prescribed by the act and
this pavk, or theve tsken or mads, con-
travy to the terms of the permit, or
contrary to the act and this part, may
ba selzed wierever found and abt any
tlme, hy the proper Held officer or by
any patsoi duly authorized hy the See-
vetary having furisdiction, and dis-
posed of as the Seeratary shall datet-
mine, by deposit in the proper national
depository or otherwise,
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3,14 .Pregevvation of collsction.

Hvaty collsotion made under the au-
thority of the ach and of this part shall
be preserved in the public mugeum des-
ignated in the psrmit and shall be ac-
cesslble to the publie, No such collec-
tionr shall be removed from such publia
musenmn without the wrltton anthorivy
of the Secretary of the Smithsonian In-
sblfutlon, and then onty to another
public musewm, whers 1t shall be acces-
sible to the publio; and when any pub-
o museutn, which 1a a dspository of
any collection made under the provi-

“slong of bhe act and this vary, shal

cease to exist, every such collsstion in

stoh public museum shall theraupon

rovert to the national collections and '
be placed In the prupav national deposi-

tory, i

PARY 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

Subpuit A—General; Olfice of Hearlngs
and Appeals

See,

4.1 -‘fcnpa of suthorlty; applicable regula.
tions.

4.2 Membership of appaals hoads: deolsions,
functions of Ohlef Judges,

4.3 Ropresontatlon bafore appeals boards,

44 Puhlle rocords; locablons of flold offices,

4.8 Powsy of the Secretary and Divectow

Subpant B—Generdl Rules Relaling lo
Piocadures and-Praclice

Purpose,
(tenorat provisions,
Documonts,
Trvanseript of hearings,
Basts of deolston,
O3l avgumeny,
Subpoens powesr and witness provisions
gonerally.
1,21 Standards of conduot.
4,28 Interiogutory appaals,
428 Remands firom gourts,
4,30 Informntion raguired hy forms,
4.3l Request for limiting disclosuve of con-
Iidentind Infovmation,

Subpait C (Reserved]
Subparl b—Rules Appicable Tn Indlkan
Affolrs Heaulngs and Appeals

SCOVE OF SUNFART} DEFINUTIONS

1200 How bo uge this subp‘ub
4200 Deffnitlons,
£.202-4.308  (Desevrved}

2 e o g e D
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PL 4

GENERAT: RULER APPLICANLE TO PROCEEDINGS
ON APPEAL: BRFORE THE INTERIOR BOARD OF
TNDIAN APPEATS

£310  Documents.
L4311 Brlefs on appead,
4312 Board decislons.
4313 Amlcus Curlae; htervantion; Jolnder
notions,
1344 “Exhaust.lon of administrative yom-
edies,
4316 Reconsideration of a Board decision,
4,36 Remands from courts,
4817 Standavds of conduat.
4,318 Scope of review,

APPEALS TO TiIE BOARD OF INDTAN APPEALS 1N
PROBATE MATTERS

4320 Whe may appeal a Judge's deolslon o
ottler?

4,931 How o 1 appenl a Judge's deolslon or
order?

4,372 Whab must an appeal sontain?

1523 Who vecelves seyvvice of the notlca of
appeai?

4321 How i3 the vecord o appeal mrapaved?

4425 How will tho appenl ba dooketed?

4,328 What happoens to the vecord after dls.
posltion? .

APPEALS 70 THE BOAGRD OF RNDIAN APPEALS
FROM ADMINISTRATIVE AOTIONS OF OFFPi-
CIALS OF YHE BURBAU OF INRIAN APPAIRS!
ADMINISTRATIVE REVIEW IN OTHER INDIAN
MATTERS NOP RELATING TO PROBATE PRO-
CEEDRNOS

4330 Scops. e

4331 Who may appeal. .

4432 Apyveal to the Boardy how (aken: man.
dntory time for fillng; prepamtion nsslst
ance; vequlrentent for hond,

4,33 Sevvico of notice of appoal.

443  Extenstons of timo.

1,85 FProparntion and transmibtal of regoud
Iy offtelnl of the Buveau of Indian Af
fairs,

188 Dockebing.

4,337 Action by the Boavd,

4338 Submisston hy administrative faw
Judge of proposed findings, conoluslons
and vecommended daalsion,

4330 Kxceptions or comments vegarding
recormendsd declslon by administrative
Iaw judge.

4910 Disposition of tha record,

WHITE BARTH RESERVATION LAND SETITLE-
MENT ACT OF 1985; AGTHORITY OF ADMINIS-
TRATIVE JUDORY; DETERMINATIONS OF THE
HEIRY OF PERSONS WHO DIEp ENTITLED TO
COMPENSATION

4,350 Aubhority sl scope.

1350 Connnencement of the delermination
provess,

1352 Determination of adininiatrative utdygs
and notice thereof.

4353 Record.

6%

43 CER Subiille A (10-1~11 Edilion)

435 Reconsldavatlon or vehearing,

4355 Omitted vcompenisation,

4458 Appeals,

4357 Quardlans
Ircompatanty,

Subpart E—Speclal Rules Appllcable to
Publlc Land Hearlngs and Appeals

APPEATS PROCEDUNES

Appeals Prooodures; General

Daffniglong,

Dopunients.

Summary dismissnl,

Finallty of declsion; reconsidevatlon,
Consolidation.

Exteonsions of time,

Intervention; amious ouviae,
Motions,

for minova and

44060
4401
4402
4403
4404
4405
4406
4407

APPEALS TO THE BOARD OF LAND APPEALS

4416 Who may appeal,

4.4!{1 .Ai;;paal: how baken, mandatory tims
mif,

4,412 Btatemenb of- veasons; atatement of
gtanding; Yaply brlefs. o .

4,413 Servies of notice of appsal.

4414 Answors, .

AOTIONS BY HOARD OF LiAND APPEALS

4418 Motlon for a hearlhg on an appeal in-
volving questions of fash,-

-i.-!lﬂ[ Abpeala of wildiive management deel-
slons,

HEARINGS PROGEDURES

Hoatlngs Proceduies; Ganeral

4420  Applieablllby of ganernl rules.

4421 Definttions,

4,422 Dooumonts,

-1.42:3! Subpoena povier and witness provl-
slons,

HEARINGS ON APPRALS IHVOLVING QUESTIONS
OF FAGT.

4430 Preheaving confevances,

4.431 Fixlng of placs and date for heaving;
notics,

4432 Postponements,

4433 Autharity of the administintive law
Judye,

4,434 Conduct of heaving,

44435 Evldence,

4,435 Reporter's fees,

4,437 Caples of lranscript.

4438 Aotion by adminlstantive faw Judse.

COYTEST AND PHOTHEST PROOISE‘-D[NOF;

4,450 Private contests and protests.

4,450-1 By whom mivate contest may he int-
tated,

4.480-%2 Mrotests,

40450-3 Initlation of conlest.

44604 Complaiuts.



§4,200

this section 13 applicable, §f the pavty
vequesting  the informatlon agreos
unider oatlt in writing: :

{1) Nob to use or discloge the informa-
tion except inn the contoxt of sthe pro-
ceeding conducted pursuany to this
pavt; and :

2} To vaturit all coples of the infor-
mation at the conclusion of the pro-

coading to the porson submitiing the
- Informabion undor paragraph (a) of this
sastion. .

{d) If any person submitting a docu-
ment in a proceeding under this Parg
athay than a hearving conductad pursu-
ant to 5 U,8.0, 554 ¢laftma that a disolo-
sure of Information in that document
to another party to the proceeding is
prohiblied by law, notwithstanding the
pretection provided under pavagraph
(0} of this seotion, such peraon:

(1) Must indioatd in the orlginal deo-
umsnt that iIf containg information of
which dizclosure s prohibited;

{2) Must veguest that the presiding
officer or appeals board review such
ovidence as a basis for its deslsion
without disolasing it to the other party
or parties, and serve the reauest upon
the parties to the progseding, Tie re-
auest ghall include & copy of the doeu-
msnb or doscripbion as required by
paragrapht (a)(2)1) of thia sectlon and
gtate why diselosure 1s prohibited, olt-
ing pertinent statutory or regulatory
autiovlby. If the prohibition on disclo-
sure {8 Intended to proteot tie interesh
of a persen who 1s not a pachy to the
procesding, the party making the re-
quest must demonstrate thab such per-
son vefused to consent to the discloswre
of the svidence to other parbies to the
proceading, .

{3) If the presiding officer or an ap-
peals board denles the request, the per-
son whoe made bthe request shall be
glven an opportunity to withdipw the
evidance before it s considersd by the
presiding offloial or bheard uless a
Frendom of Information Act vrequest,
administiative appeal from the dental
of & vequest, or lawsuls seeking release
of the Informakbion 18 pending,

(te) If the person submitting a docu-
mank does not swbmit the copy of the
dooument or description required by
paragraph (ai2)() ov (4)(2) of this sec-
sion, the proesiding officer ot apponis
honrd may assame that theve 14 no oh-

64

43 CFR Subilite A (10-1-11 Edilion)

Jecblon to public disclosure of the dooun-
ment In {ts entirety.

(f} Whove a decision by a presiding of-
ficer or appealy board is based in whols
or in part on evidence not Included {n
the public record or discloged to all
partles, the decision shall so state,
speclifying the nature of the evidenca
and the proviston of law under which
disclosure was denled, and the evldance
30 considered shail be refained under
seal as part of the offlolal record,

[53 FR 49661, Deo. g, 1989)
Subpart C [Resetved]

Subpart D—Rules Applicable in In-
d[an[ Affalrs Hearngs and Ap-
pecils

AUTHORITY; 6 U.S,0. 5001 25 U.B.0. 3, §; 872~
th, 103 Pub L. 99284, 100 Stab. 6L, az amond-
ad,

CROSS REFRRENOE: For regulations per-
taining to the processing of Indian prabale
mattera within the Bureau of Tndian Affairs,
teo 25 OFR parbt 18; For vegulations pea
talning to the probate of Indlan trust estates
within $he Probate Heavings Divislon, Ofitce
of Hearlngs and Appeals, ges 43 GFR part 30,
Foy vegulations partaining to the authoriby,
Jurlsdfstion, and membership ol the Boawl of .
Indlan Appeals, Office of Hearings and Ap-
peals, sga shbpark A of this park. For regula.
tlons generally applleabla to prosesdings ha-
fore tha Heavings Divisfons and Appeai
Bearda of the Office of Hearings and Appaals,
see subpart B of this pard.

BCOPE OF SUBPART; DEFINITIONS
i

Soure: 86 FR 67650, Deo, 31, 2031, uniess
otherwise noted,

§4.200 How fo use this subpart,

(a) The following table {s a gulde to
the relevant contents of this subpart
by subjeot mabter, ’

For prrdsions valallng b, o o Cansii. . .

{1} Appaals lo the Board of Indan Ap: | §§4.310 thioueh
peals geagraly. 4318,

(2} Appeals te the Board of lndan Ap- | §§4.201 and 4.320
peafs lrom dacslens of the Pretale ] through 4328,
Hearings Divislon In fnfan probate .
nalfess, ,

{3) Appaals 1o the Board of Indan Ap- | 54201 and 4330
peals fram actons of dacisians of |  though 4.340,
BIA,



Oillee of 1he Secretary, intstlor

Constll, 4

§54.204 and 4330
~“Mrough $.340,

Hfforploﬁs!ons @haing {0, .,

[4) Ae\ie by the Board of fodian Ap
paals of other matlers referred 1o 1t
by e Sectalans, Assigtanl Seee
ietaey-Indian AHalis, or Clractor-Cl-
e of Hearlngs and Appesls,

15 Delatmimations vader the Whita
Farth Reseivation Land Sebfemen
Aclof 1985,

§§4.360 though
4.357.

I3
(b) Bxeept as limited by the provi-
sions of Hhis pavb, the regulabions in
subparts A and B of this part apply to
those procesdings,

{13 FR 67287, Nov. 13, 2608]

54201 Deiinltions,

Administrative law judge (ALI) means
an admintstrative law judge with OHA
appointed under the Administrative
Procedure Aok, § U.S.0. 3105,

Agency means:

(1} The Buroau of Indjan Afiairs (BIA)
agenoy office, or any other designated
offico 1n BIA, having jurisdiction over
truss or restriotsd land and trust per-
aonalty; and

(2) Any offiea of a tribe thab hag on-
tered into a contract or compaot to ful-
fiit the probate funotlon under 26
11.8.0, 4601 or 468¢c0o,

BIA meang the Bureau of Indian Af-
falvs within the Department of the -
terlon

Board means the Tnterlor Board of In-
dian Appeals within OHA.

Day moans a oalendar day.

Decedfent means 4 person who ls de-
coased, .

Decision ar order (ot declsion and
order) means: '

(13 A wrltben dooument issued by a
judge making determinations as to
holrs, wills, devizess, and the ¢laims of
craditors, and ordering distribution of
trust or restrletad tand ov trush peraotl-
alby;

t2) The declsion issued hy an abkfor
ney declsion maker in & sununavy pro-
hate proceeding; or

13) A dacision igsued hy a judge find-
ing that the evidence 1s insufflclent to
determine thab a person s deceased by
reason of unexplainedl absenos,

Devise means & gift of proporby by
will, Also, to give property by will,

Pavisee means a person or entity that
receives property under a will
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Kstale means the trush oy rvestricted
land and frush personalby owned by the
decadont at the time of death,.

Formal probuate proceeding raeans a
procesding, conducted by a judge, in
whioh evidence is ohbtained through the
tastimony of witnesses and the receipt
of velavant dosuments.

Helr means any fndivldual or entiby
eligible to receive property from ga de-
cedent In an Intestate procesding.

Individue! Indian Money (1) account
means an Interest-hearing acsouné for
trast funds held by the Seoretary that
helong £o 4 persen who has an interest
in frust nsgsets, Thess saccounts ars
undoyr the ‘control and managoment of
the Seovatary. i

Indlan probate judge (IPJ) meang an
akborney with OHA, other than an ALJ,
to whom the Secretary has delegated
tho authority to hear and decide Indlan
probate cases, ’

Tnterested parly maans
lowing:

{1) Any potential or aotual.heir;

(2) Any deviges under & will;

{3) Any person or sntity asserting a
claim against o decedent's estate;

(4) Any tribe having a statutory op-
tion fo purohage tha truab or reatrioted
propersy interest of a docedent: or

(5) Any oco-owner sxeroising a pur-
chase opbion.

Inlesiate means that the decedent
dled withous a valld will as determined
in the probake progssding,

Judge, except as used I the term
vadministrative Judge," means an ALJ
or IPd,

LTRO means the Land Titles and
TRecords Ofilee within BIA,

Probate means thse legal process by
which applicable tribal, Federal, or
State law that affeots the distelhution
of a decedent's estate Is applied in
ordsr bo:

(1) Detormine the helrs!

(2; Detormine the valldiey of wills
and determina dovisess;

(31 Dotermine whather claims against
the sstate will bo pald from trust per-
gonalby; and "

(4) Ordar the transfer of any trust or
resteictad land op trusy pevsonality to
bhe helys, devisees, or other persons o
a;‘witles shiitied hy law to rscelve
e,

any of the ‘f;::i-
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Rostricted property means real prop-
orby, the title to whioh is held by an
Indlan but which cannob be allennted
or eticumbered without the Seorstary's
congsnt. For bthe purposes of vrobats
procesdings, vestvieted property . ls
troabed ag if it were trust property, Bx-
cepb-ng the law may provide othorwise,
the term *restvicted property" as used
i thls part does noet {nclude the re-
stricted lands of the Flve Civilized
’l;l'[beﬁ of Qklahome o1 the Osage Na-
tlon.

Seorelary means the Seovatary of the
Interior or an aubhorized vepraseiibta-
tive, . :

Tritst personalfy means all tangible
personal proparby, funds, and seourltles
of any kind that arve held in trust in an
TIM account or ctherwise superyised by
the Seovetary, R

Trust property meansg real or personal
property, or an hiterest therein, the
title to whish {s held in trust by the
United States for the benefit of an indi-
vidual Indian or tribe, .

Wil means & written testamentary
document that was axecufed by the de-
gedent and abtested to by two disin-
terested adult witnesses, and that
.atates who will recslve, tlie decedent's
truab or restrieted proyerty.

(73 FR 67287, Nav. 13, 2008]
$84.202-4.308 (Hoverved]

QUNERAT, RULKS APPLICABLE TO PRO-
CEEDINGS 0N AFPEAL BEFORE THE IN-
TERIOR BOARD 0F TNDIAN APPEALS

Souker: 70 FR' 11825, Mar. 9, 2005, unless
otheywise noted,

§4.310 Documants,

{a) Filfug, The eifective date for fiiing
a noblce of appaal oy obher dootument
with the Board during the course of an
appeal {a;

{1) For most doeuments, the date of
maiiing or the date of personal deily-
eLy; ov

{2) Fov & motion for' the Board to as-
sume Jurisdietion over an appeal undeoy
46 CFR, 2.20(0), the date that the Boawd
revelves the motion,

thy Serving notlces of appeat and plead-
ings. Any party flling & notice ofappenl
or pleading before the Beard mush
serve caples on all interested partles in
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the proceeding,.-Service must he accom-
%}HShed by personal dellvery or mail-
ng. .

(1) Wheve a party Is repressnted in an
appeal by an abktorhey ov obior rep-
1esoudabive authorlzed under 43 CFR
1.3, service of any docwment on the at-
korney or representative I3 service on
the pavty, -

(3) Where a party is representsd by
morg than one attorney, servics on any
one sttorney is suftiglent,

(3) The cerbifioate of service on an at-
torney ov representative must include
tiie dams of tho parly whom the attor-
ney ‘or representative revresents and
Indicate that sorvice was made on the
abtortiey oF representabive,

(0} Compufation 'of Hna for filing and
service, Bxcepd ns otherwise providsd by
Iaw, in computing any psriod of Hime
prosovibed for filing and serving a doo-
uront;

(1) Tho day upon which the decision
or documont o ho appoaled or an-
sweored was served ov the day of any
other event after which a designated
pertod of time begins to run 18 not'to
he Ineluded;

{2y The last day of the perfod is to bo
includad, untess 1t iz a nonbusiness day
(e.g,, Saturday, Sunday, or Fedsral hol-
iday), In which svant the perlod runs
until the end of the noxb business day;
and o
{3y When the time preséribhed or al-
lowed s T days or less, intermedinte
Satutdays, Sundays, Federal holidays,
and other nonbusiness days ars ex-
cluded from the computation.

{Q} Exiensions of Hne. (1) The Board
nminy extend the time for fillng or sery-
ing any dooument oxcop$ a nofbiee of
appeal.

(%) A vequest ko the Board for an ex-
tonsion of time must ha filed within
the tlnwe originally allowed for filing,

(3) For good caunse the Boavd may
grant an extonslon of time on its own
initlative,

{8) Relention of documents. A1l docu-
ments received In evidence ab a henring
or submitted for the record In any pro-
ceeding hefore the Board will bs re-
tained with the officlel. record of the
progeeding. The Board, In {ts disore-
tion, may permit thé withdrawal of
original docwments while a casa g
pending or aftsr a daolsfon hecomes



" Olilce of the Secrelary, interlor

final upons condibionsr as requived by
the Boavd.

§4.311 Brlefs on appenly

(&) Tho appeliant may {ila an epening
brief within 30 days aftor recelving the
nottce of docketlng, The appellant
must serve coples of the opaning Lrlef
upon all interested partios or counsel
and fila a certifleate with the Board
showing service upon the namad par-
tiss, Opposing pavties or counsol will
have $0 days from veoelving the appel-
lant's brief to file answesr briefs, coples
of which must be served ubon bhe ap-
pellant or counsel and all other inter-
satad partlos, A ceriificate shoewing
sorvice of the answer brisf wpon all par-
193 or sounsel must be attached to the
answer filad with the Board. .

(b} The appellant may reply to anan-
sworlng brief within 16 days from its
rocelpb. A oertifloate showing sorvice
of the reply brief upon all parties or
counssl mush be attached to the reply
filed with the Board. Except by special
permissiont of the Board, no ¢ther
briefs wiil be ailowed on appeal.

{0) BIA s consldeved an lnterested
party In any procesding before the
Board. The Board may vequest thab
BIA submid a belefl In any case before
the Board, .

(dy An original only of each tloow-
nent should bo filed with tho Board
Doouments should net be bound along
the side.

{0} Tho Board may also specify o date
oi or befove whioh.q brlel is due, Un.
1ess expeditod brlefing has been grant-
od, such date may not be less than the
appropriate perlod of time established
In this section,

4812 Board decislons.

Declalons of the Board will be made
In writing and will sot forth {findings of
fagt and conclusions of law. Tho daecl-
siont may adopt, modify, revevse, or 4et
aalds any proposed finding, coneluston,
oy order of an adiministrative law
Judge, Indlan probate judge, or BIA of-
ficlal, Distrlbution of decislons mua
be made by the Beard to all parties
concerned. Unless othorwise dtated in
tho decision, rulings by the Board ars
linal for the Depavtment and must be
glvan immediate effech.
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§4.316
Intervention

§4313 Amicus cuviae}
Joludor motions.

(a) Any interssted person or Indlan
tplbe desiving to inferveno, to Join
obher parbies, to appear as amioud cu-
1ine, or to obtain an order In au avpeal
befors the Board must apply n writing
to the Board stating the grounds fov
the actlon sought. The Board may
giant the permisslon or vellef rg-
quested for apacified purposes and sub-
ject to Mmitations it established. Thia
seation will be Hbevally construed. :

(b) Motlons to intervene, Lo abpear as
amious curlag, to join additlonal par-
tles, ov to abtaln an opder in an appeal
pending hefors the Board must be
gec?vgd In the same manner &s appesal

viofs,

§4814 Kxhaustion of adminisivative
remedies,

(a} No deoislon of an administrative
1aw judge, Indlan probate judge, or BIA
offiolal that at the time of it rendition
13 subject to appeal to the Board, will
ba consldared final so as to constitute
agonoy action subject to judiocial re-
view under § U,8.0, 704, unless it has
heon made effective pending & decision
ol appen] by ovder of the Board,

by No further appeal will He within
the Dapartment from a deolsion of the
Board, :

{0} The {iling of & petition for recon-
slderation is not requiied to exhazusb
administrative remediss,

§4.918 Reconsideration of a Hoard de- -
eision.

(n) Reconsideration of a decision of
the Board will he granted only In ex-
traordinary olrcumsiances, Any party
to the deoision may petltion for recon-
sideration. ‘The petition must ba filed
with the Board within 30 days from the
date of the decislon and must contain a
detatled statement of the reasons why
roconsideration should he granted,

(b} A pavty may flle only one petition
for reconstderation.

(¢} The filing of a_petitlon will not
stay bhe effees of any decislon or ordet
and wit not affedt the finality of any
deciston o order for purpeses of judi-
olal review, unless so ordered by the
Board. .
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54318 Hemands from courts.

Whenever any mabter fs remanded
from any Federal coult to the Boalrd
for frther procesdings, the Board will
remand the matter to an administra-
tive 1aw judge, an Indian probate judge,
or BIA. In the altemative, to tho ex-
teut the court's directiva and time lim-
itatlons permiy, the pavtles will be al-
lovead an opporbunity to submit to the
Board a report recommendlng proce-
duves fop {t to follow Lo comply with
the gourd's order. The Board will enter
special ovdars governing matters on re-
mand,

§4817 Standards of conduct,

{a) fnguirles abopt cases, Al inguiriey
aboub any matter pending hefore the
Roard must be made to tha Chief Ad-
minlstrative Judge of the Board or the
admlnisbmbiv& judga assigned t.ha mat-
‘Lo,

) D!squauﬁca!lon. An administra-
five judge may withdraw ltom a case in
accordance with standards found in the
recognized canons of fudicial éthies If
the judge deems this aoctlon appro-
priate. If, hefors m decision of the
Board, & parby files an affidavit of per-
sonal birs or disqualification with sub-
stantiating faots, and the administra-
tive judge concerned does not with-
draw, the OHA Director will détermine
the matboy of disqualification.

§4.818 Scope of raview,

An appeal will he lmited to thoso
{ssuss that weve bofobe the adinihistra-
tive law judge or Indlan probate judge
upon the petition for rehearing, re.
apening, or regarding trihal purchase
df interests, or hefore the BIA offleial
oh raview, However, except as spsciii-
eally Hmited in this pavd or in ttle 26
of the Code of Fedoral Regulations, the
Roard will not be Hmited In its seops of
review and may exerclse the inherent
nuthorlby of the Sooretaly to corvect a
mandfest injustics ov errov where ap-
propriate.

APPEALS TO THE BOARD OF TNDIAY .
APPEALY IN PROBATE MATTERS

Souncr! 90 Bt 11828, Mav. 8, 2008, unless
otherwlse noted,
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§4.820 Wlm may appeal a judge’s deol.
glon op order? -

Any interested pavty has a vight tc

appeal to the Board If he or she 1s ad-

varsely affocted Ly a decision or order

of & Judge under part 30 of this subtitle:
{a) On a pefdtion for rehearing:
(b} On o petition for yeopening; .
{0) Regarding purchase of Interests in
a deosased Tndian's estatepor
{) Regarding modltication of the in-
¥entory of an estate, .

{78 FR 7505, Feb, 10, 2011)

§4.821 How do I appeal & Judge’s deol.
slon or order?

(a) A person wishing to appeal a deol-
ston or order within the scope of §4.320
mush file a writdon notics of appeal
within 3¢ days after we havs mafled the
judge's deelslon or order and soourate
appoal . instruotions. We will dismliss
any appeal not flled by this deadline,

(b) The notice of appeal miuel be
signad by the appellant, the appellank's
nbtorney, or other qualified representa-
tlve as provided in §1.3 of this subtitle,
and mush g flled with the Board of In-
dian Appeais, Office of Hearlngs and
Appeals, U.8, Dapartment of the Inte-
vior, 80f Novth Quincy Strest, Avling-
ton, Virginia 22203,

(73 TR 67288, Nov. 18, 2009}

$4,922 What must an sppeal contain?

{a) Each appeal must contain a wrli-
ton statoment of the errors of faot and
law upon whioh Fho appeal is baged.
This statement may be. Ineluded in ef-
ther the notles of appeal:filed undey
§4.321{a) or an opening brief filed undsr
§4.311(n).

(b} The noties of appeal mush include
the ngmes and addrosses of the partles
gorved,

{73 ¥R 67288, Mov, 13, 2003)

84,829 Who rvecelves servico of the no.
fica of appeai?

{n} Ths appellant must deilver o
mail the original notice of appeal to
the Board,

{h) A copy of the notlce of appeal
must be served on the judge whose de-
ciglon 19 being appealaed, as well ay on
avery other interestad party.

{0) The notice of appoal filsd with the
Board must include a cevtification that
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sorvice was made as requived by this
gegtion,

{13 FR 67268, Nov, 13, 2008)

$4.924 How Is the vecord on appeal
prepared?

() On recelving a sopy of the nobice
of appoal, the judgs whose deofslon ls
heing appealed must notify:

{1} The agency concorned; and

(3) The LTRO whers the orlginal
ragord was filed under §30.233 of thia
suptitle.

(1 1f & tvangeript of the hearing was
nob prepared, the judge must have a
transeript prepaved and forwarvdad to
the L'TRO within 30 days affer recelv-
ing & copy of the notice of appeal, The
1, TRO must {nclude the original tran-
soript in the record.

{o) Withln 90 days of the vacelpt of

the transoriph, the L/PRO must do the

follawing:

¢1) Propave a table of contents for tho
vecord; E

(%) Make two complete copies-of the
orightal vecord, Inoluding the bran-
soript and table of aontents;

(3) Certify that the record is com-
plote;

(4) Forward the cerbifled original
record, together with the table of con-
tonts, to the Board by certified mail op
other service with dsllvery confirma~
tlon; and

(5) Send one copy of the complate
racorit bo ths agenocy.

{d) Whits the appeal ls pending, the
coples of the vecord will be avallable
for inspection at the LTRG and the
AZONOY.

{e) Any party may file an objeotion
to the record. ‘The party must file hia
or har obfsction with the Boayd within
16 days after receiving the notigs of
dockoting undey §4.324. .

(fy For any of the following appsals,
the judge must prepave an administra-
tive record for the dsciaion and a table
of contents for the record and mush for-
watd them t¢ the Boavd:

(1) An intovlooutory appeal under
§4.28; .

(2) An-appeal from a-descision under
§§30.126 or 20.127- vegavding wodifica-
tion of an inventory of-an estate; or

(3} An appeal from-a deolston under
§30,124 determining thabt & person for
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whom a probate proceeding is sought
to be opaned is not deceased,

(16 FIR 7505, Fab, 10,2011} *

§4.32t6 How will the appeal be doek-
oie .

The Board will dockeb the appeal on
racaiving the probate veeord from the
LTRO or the administrative record
from the judge, and will provide a no-
tice of the dockseting and the table of
contenits for the record to all inter-
asted partles as shown by the record on
appeal. The dooketing notloe will
spooify the deadline for filing briefs
and wili cite the procedural regulations
governing the appesl,

{73 FR 67288, Nov, 13, 2008)

34328 What ha{ppans to the record
after disposition? Ca

{a) After the Board makes & deolsion
other than s vemand, 1t mush forward
to the desighatad LTRO:

(1) The record filad with the Board
under §4.3%4(d) or (f); and

2) All doouments added during the
appoal proceedings, Including any tran-
sorlpts and the Board's declsion,

{b) The I/TRO must conform the du-
plicate record retalned under §4.324(b)
to the original sent under paragraph
{a} of this seotlon and forward the du-
piioate recard to the agenoy conasrned.

{73 PR 67288, Nov, 13, 2008])

APPEALS TO THE BOoARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE AOTIONS
OF OFFICIALS OF THE BURBAU OF IN-
DIAN, AFFAIRS! ADMINISTRATIVE RE-
VIEW I OTHER INDIAN MATTERS NoT
RELATING TO PROBATE PROOEEDINGS

Sounon: 5 FR 6187, Feb, 10, 1999, untess
otherwise noted,

§4.330 Scape,

(a) The definitions seb forth in 2§
OFR 2.2 apply alse to thess spsolal
rules, These regulationy apply fto the
practice and procedure for: {1) Appenls
to the Board of Indian Appeals from ad-
ministrative actions or deoislons of of-
fiolals of the Bureau of Indian Affairs
jusued- undey regulations in 25 CFR
ghaptor i, and (2) administrative re-
view hy the Board of Indian Appeals of
athor matters pertaining to Indiana
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which ave refertad to 1t for exerciss of
review authority of the Seorstary or
the Asstatant Secvefary—Indian Af
falrs,

(h) Bxcept as obhanvise pormitied by
tiia Seoratary or the Asslstant Seo-
retary—Indtan Affalrs by speoial dele-
gation-or request, the Board shall not
adjudicate:

{1) Teibal envollment disputes;

{2) Matkers declded by the Bureau of
Mmdlan Affalrs through oxevslss of lis
diseretianary authority; ot

(3} Appoals froin declsiona pertalning
to {inal recommendations or actions by
oifiolals of the Minerals Management
Servies, unless the deolafon is based on
an interpretation of Federal Indian law
(decisions not so baged which arise
from detorminations of the Minerals
Managoment Sarvice, ave apperlable to
the Intorior Board of Land Appenls in
accordanae with 43 CFR 4,410,

§4.331 Who may appesnk

Any interested pavty affected by a
final administrative action ov decision
of an offictal of the Bureau of Indlan
Affates fasued under regulations in bitle
26 of the Code of Federal Regulations
may appeal to the Bodrd of Indfan Ap-
peals, exeeph— .

(a) To the extent that deolsions
which ara subject to apbeal to a higher
offloial within the Bureau of Indian Af~
falrs mush first be appealed bo that of-
fleial; . .

{h) Wheye the dsolslon hag beon ap-
proved 1n writing by.the Seoretuty or
Asglstant . Scoretary—-Indian , Affairs
prioy-topromulgation; oy

(2) Where otherwise provided by law
orragulation.

$4.832 Appeal fo the Ioard; liow
takeny mandatory time for filingy
preparation asslstance; require
nont for bond,

{a} A notles of appeal shall be in
writing, signed hy the appellant ov by
nis attorney of vevord v other guali.
fed representativa as provided hy 43
CFR 1.3, and filed with the Boaid of In-
dian Appeals, Office of Hearligs and
Apposls, U.H, Departiment of the Inte-
rlor, 801 Nowth.Quincy Streot, Arling-
ton, Virginia 22203, within 30 days after
recalpt by the appsliant of the decision
from which the appeal Is taken. A copy

10

43 CER Subfllle A (10-1-I1 Edillon)

of the notice of appeal shall simulba-
neously he flled with the Asslsbant Ses-
rebary—~Indian Aiffalrs, As regqulred hy
§4.333 of this part, tha notice of appeal
gent to the Board shall cortify that o
copy has bean sent to the Assistant
Seorotary—Indian Affairvs, A notloe of
appos! not timely filed shall be dls-
missod for lack of jurisdiction. A no-
tice of appeal shall inelude:

€1) A fuil {dentifloation of the case; .

(2) A statoment of the reagons for the
appeal and of the relief sought; and

{3) The names and addresses of all ad-
ditional interssted parties, Indlan
t4lbes, btrlbnl corporations, ov groups
having rights or privileges which may
ba affected by a change In the declsion,
whakher or not they participated as in-
terested pavtles In the eavlier pro-
ceadings.

{h) In accordance with 25 CFR 2.20(c)
a noties of appsal shall not he effective
for 20 days from receipt by the Bonrd,
during which time the Assistant Sec-
ratary—Indian Affairs tay dsqlde to
voview the appeal. If the Assistant Sec-
retary—Indian Affalrs properly notiftes
the Boarid that he has deoclded to roview
the appeal, any dooumsnbs concerning
the gase flled with the Board shall be
transmitted to the Assistant Sae-
vetary—Indian Affalrs,

(o} When the appallant fs an Indlan or
Indfan brihe nobt represented by coun-
sof, the offigial who lssusd the deoision
appsaled shail, upon request of the ap-
pellant, render such assistance as Is ap-
pro?riata in the propavation of the ap-
peal, . -

{d) At any tlme during the psndenoy
of an appeal, an appropriate bond may
he required to probect the intevsst of
any Indian, Indlan tribe, or ofdier par-
tos Involvad, ’

[6f FI. 8187, Feb, 10, 1939, as amended ab 67
FIt 4368, Jan, 30, 2002]

§4.333 Sevvice of notlee of appeal,

{8} On or hefors the date of fillng of
the notice of appeal the appallant shall
serve a copy of the notlce upon each
known Intevested party, wopon $he offi-
clal of the Bursaw of Indian Affaits
from whose declsion the appeal {s
taken, and upon tho Assistant Sec-
retary—Indian Affaits, The notlee aof
appoal- filed with the Board shall cer-
tify that servica was made as required
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by this sootion and shall show the
namos nnd addreases of all pavtles
gorved. If tho appsilant Is an Tudian or
an Indlan tvibe nobt represonted by
counsel, the appellant may vaquest the
oificial of the Bursan whose deciston {s
appenled o assist in servies of coples
of the notice of appeal and any sap-
porting decuiments,

{b) The notice of appeal wiil be con-
sidered to havs boen seryad upon the
dube of personal service or malling,

§4.334 Extenslons of time.

Requests for extenslons of flme fo
fila documents may be granted upon 4
showing of good causs, exceph for the
time fixed for fillng a notlce of appeal
which, as specified in §4.332 of this
vard, may not bz'extended,

§4,356 Proparation and transmiital of
racord By offlolal of the Bureau of
Indian Affalra,

(a) Within 20 days aftor receipt of a
notice of appeal, or upon notice from
the Board, the officlal of the Bureau of
Indian Affairs whose deolslon is ap-
poaled shall assemble and transmiy the
racord to the Boavrd, The record on ap-
peal shall include, without limitation,
coples of transovlpts of testimony
taken: all orlginal documents, potl-
tions, or applications by which the pro-
oeading was initiated; all supplemental
doouments which seb forth clalms of in-
tovosted pariies; and all doouments
upon which all provious deolslons werse
based. ' .

{b) The administrative veeord shall
ingludle & Table of Contents noting, ab
a minimum, Inclusion of the following:

{1} The decision appealed from;

(%) The notice of appeal or copy
theraof: and .

(3) Cortifivation that the record con-
tains all Information and dosuments
wiliized hy the decfding ofifcial in ven-
dering the declsion appealed,

(¢) If the deciding officlal recelves
notification that the Assistant Sec-
ratary—Indlan Affatvs -has declded to
roview the appeal before the adminis-
trative vecord s transmitted to the
Board: the administrativa regord shalt
he forwarded to the Assistant See-
rotary—Indian Affairs rather than to
the Boatd.
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§4.538

§4.338 Docketing,

An appeal shalil be agsigned a dockeb
number By the Board 20 days after rve-
ceipt of the notleo of appeal unless the
Board has been proparly nobifted that
the Assistant Seoretavy--Indian Aifalrs
has assamed jurisdicklon over the ap-
peal. A notice of dooketing shall be
sonk ko all intsrested partles as shown
by the record on appeal upon receipt of
the administrative record. Any objee-
tion bo the racord as constitubed shall
be flled with the Boeard within 16 days
of recelpt of the notles of docksting,,
The dockebing notlce shall speclfy the
thme within which briefs shall ba filed,
oite the procedural regulations goy-
orning the appeal and include a copy of
the Tablo of Contonts furnished by the
deolding offiolal, | . ’

§4.337 Action by the Board.

(&) Tho Board may make & final déol-
sion, or whers the record indieates a
nesd for further ingquiry to vesolve a
genine fssue of material fach, the
Board may vequire a hearing. All hear-
ings shall be conducted by an adminis.
trablve Iaw judge of the Office of Hear-
fngs and Appeals, The Board moy, in
ita dizoretion, grant oral argument be-
fore the Board.

(b} Where tha Board finds thak one or
more jsaves Involved In an appeal or a
mattor referved to 16 were decided by
the Bureau of Indian Affairs based
upon the exerolse of diserotionary au-
thority committed to the Bureau, and
the Toard has not otherwise been per-
mitted to adjudioate the jssus(s) pursu-
anb to §4.330{b) of this part, the Board
shall dismiss Bhe appeal as to the
{ssue{s) or refor the fssue(s) to the As-
sistant Seorstary—Indian Affalrs for
further constderation,

§4,838 Submisslon by administrative

law {udgo of&n:oposa:l findings, con.
o}us ons and recommoinded deols
slon,

(3} When au syidentiary henving pur-
suant to §4.33Na) of this part'is con-
cluded, the administrative law judgs
shall recommend findings of ‘fact and
conclusions of law, stating the reasons
for such vecommendations, A copy of
thie ragommended decision shill ha senk
to cach party to the procesding, the
Bureau officinl Involvdd, and the



§4.339

Boavd, Simultangously, the entire
rogovd of the procesdings, including the
transeript of the hearing boforo the ad-
ministrative law judge, shall ba for-
warded to the Board,

(b} The administeative law judge
shall ndvise the pavtles at the conolu-
Alon of the recommended deoclsion of
thair vight to fllo exceptions or obher
comrments regavding the recommendad
decislon with the Boavd In accordance
with §4.338 of this part.

§4330 Xxceptlons or commenis ve-
garding vesommended deolsion by
administeative Inw judgo.

Within 30 days after recelpt of the
recommonded deciston of the adminis-
trative law judge, any parby taay flle
oxcoptions to or other comments on
the deolsion with the Board.

$4.340 Disposition of the record,

Subsequent - (o g deolslon by the
Board,-the record filed with the Board
and all doctiments added during the ap-
peal procesdings, inoluding the Board's
declsien, shall be forwardsd to the offl-
elal of the Bureaun of Indlan Affairs
whoss deocision was appealed for proper
disposition in accdidance with rules
and regulations soncerning ireatment
of Paderal records,

WHITE BaArrH RESERVATION LaNh Sgr
FLEMENT AQT OF 1886; AUTHORITY OF

T ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
Dial BNTITLED T0 COMPENSATION

SOURCH: £9 P 81983, Dao. 4, 1991, unless
otherwise noted.

54360 Auiliovity and scope,

(a) Tho ruley and procedures sst forth
fu §§4.350 through 4357 apply only to
' the determination through Intestate
suecesston of the helrs of porsons who
dled entitled to¢ recelve compensation
under the White Earth Reservation
Land Settloment Act of 1985, Public
- Law 90-264 (100 Stat. 61), amendsd by
Publlo Taw 100-153 (101 Stat, 888) and
Publio Law 1600-242 (101 Stab, 1433},

(b) Whonever requested to do so hy
the Project DMyrector, an administrativo
judge shall determing such helvs by ap-
plying tnhevitance laws in acoordance
with the White Earth Reservation Set-

2

43 CFR Subtitle A (10-1-11 Edillon)

tlement Aot of 1985 as amendsd, not-
withstanding the decedent may have
diod togkate,

{0} As used hereln, the (ollowing
{:erms shall have bhe following mean-
nga;

(i} The term del means the White
Earth Reservabtion Land Settlement
Avb of 1085 as amendsd. :

{2} ‘Tha term Hoard means the Board
of Indian Appeals in the Offics of Hear-
ings and Appeals, Offlee of the Hec-
ratary,

(3) The term Project Director means
the Supsrintendent of the Minnezota
Agenoy, Bureau of Indian Affairs, or
other Buveau of Indlan Affairs offlofal
with delegated authority from the Min-
neapolls Area Direotor to setve as the
foderal officer In charge of the White
Earth Reservation Land Settlsment
Project, :

{4) ‘The berny parly (parties) in inlerest
means the Project Dlrector and any
presumpbiva or actual helrs of the da-
cedent, or of any lssue of any subse-
quenbly deceased presumptive or ac-
tual hair of the desedent,

(6} The term compensaflon means a
monebary sum, as determined by the
Projeet Dirsctor, pursuant to sechion
8{c) of the Aot.

8} The term administrafive judge
meang an adminlstrative judge or an
administrative law judge, attorney-ad-
vigor, or ofher appropriabe offfelal of
the Ofites of Heavinga and Appeals to
whom ths Director of the Office of
Hearings and Appeals has redelogated
s authority, as designes of tha Seo-
rotary, for making helrahip determina-
tiong as provided for in these regula-
tiong.

(7) The term appeliant means a party
aggrisved by a fInal ovder ov final order
upon recohsideration issusd by an ad-
mindstrative judge who flles an appaal
with the Beard.

(68 FR 61383, Deao. 3, 1981; 66 FR 65762, Deo, 18,
1591, na wmended al 64 FR 12363, Mar, 18, 1999]

§4.351 Commencement of the detor-
mination pracoss, .

(a) Unless an helvship determination
whioh 13 recognized by the Act already
existy, the Projsot Direotor shall com-
manes the determination of the helra
of those porsons who died entitled to
recelve compensation by filing with
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United States Department of the Interi mev 9 2013

OFFIEE OF HEARINGS AND ATPEALS Office of Tribal A&Grney
~INTERIOR BOARD OF JNDIAN:APPEALS Nooksack Inﬁ!an Tilbe
$01 NORTH QUINCY STREET DORShot
SU{TE 300

ARLINGTON, VA 22203

RUDY ST. GERMAIN AND ) Order Docketing and Dismissing
MICHELLE ROBERTS, ) Appeal
Appellants, )
)
V. ' )
) Docket No. IBIA 14-011
NORTHWEST REGIONAL )
DIRECTOR, BUREAU OF INDIAN )
ABPAIRS, )
Appellee, ) November 15, 2013

Rudy St. Germain and Michelle Roberts (Appellants) appealed to the Interior Board
of Indian Appeals (Board) from an August 2, 2013, decision of the Notthwest Regional
Director, Burean of Indian Affairs, rejecting a challenge by Appellants and other individuals
to a June 21, 2013, Secretarial election for a proposed constitutional amendment for the
Nooksack Indian Tribe of Washington. On November 12, 2013, the Board received notice
that Appellants are withdrawing their appeal,

Therefore, pursuant to the authotity delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 CE.R. § 4.1, the Board dockets but dismisses this appeal.

1 concur:
Steven K. inscheid Thomas A, Blaser
Chief Administrative Judge Administrative Judge

58 IBIA 120



. .:(n.
R H
S

. Rudy StjGecmaimand Michelle Roberts
it ey v T . .
e pqgl;wef;t; Regional Dicector, Burean
r<Of Indian Affales '
Docket No. IBIA 14-011
Osder Docketlng and Dismissing Appeal
Issued November 15, 2013

58.IBIA 120
Gabriel B, Galanda, Bsq. Pacific Northwest Regional Solicitor
for Appellants Rudy St. Getmnain Office of the Solicitor '
and Michelle Roberts. U.S. Department of the Interior
Galanda Broadman PLLC 805 SW Broadway, Suite 600
P.0O. Box 15146 ' . Poridand, OR 97205
Seatile, WA 98115

BY CERTIFIED MAII.

Grett Hurley and Rickie Armstrong
Tribal Attorneys

Office of Tribal Attorney

Nooksack Indian Tribe

P.O/Box 157 '

Deining; WA 98244

Thoinas Schlosset

Morisset, Schlosser, Jozwiak & Somerville
1115 Notton Building

801 Second Avenue

Seattle, WA 98104-1509

Superintendent

Puget Sound Agency

Bureau of Indian Affairs

2707 Colby Avenue, Suite 1101
Bverett, WA 98201-3528

Northwest Reglonal Director
Bureau of Indian Affairs

011 NE 11th Avenue
Portland, OR 97232
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RECEIVED

DEC 6 2013
Offlca of Tribal Attorney

Nooksack Indian Tribe

T

12-09-13 Po2z:i12 N
7

“IN THE NOOKSACK TRIBAL COUR'T

RUDY ST, GERMAIN, Secretaty of the
Nooksack Tribal Council; MICHELLE JOAN
ROBERTS, Councilmember of the Nooksack
Tribal Council; FRANCINE ADAMS;
ANTHONY ADAMS; BRINA ALDREDGE;
BRITTANY ALDREDGE; NORMA
ALDREDGE; ANGELITA AURE; DORE
AURE; CHELSEA BAKER; KELSEA
BAKER; PRICILLA BAKER; JERIC BAKER;
FLORENTINO BARRIL; CALEB BARRIL-
BOTHELL; CATHALINA BARRILY,; BILLIE
BARTLE; ADAM BELLO; EILEEN BELLO;
PATRICK BELLO JR.; ELIZABETH BELLO;
PATRICK BELLO: ELPIDO BELLO JR.;
EUGENA BELLQ; JOSEPH BELLO; LUCAS
BELLOQ; NICHOLAS ELPEDIO BELLO;
DOMINIC BELLO; RICHARD BELLO;
ELEANOR BELMONT; DIONNE BENNETT;
OLIVA BOTHELL; KIRK BROWN;
CHRISTINA BUMATAY; ANDREA
BUMATAY; ROBERT BUMATAY;
ANDREW BUMATAY; JAMES BUMATAY;
JONATHAN BUMATAY; BARTON
BUMATAY; ANGELA BUMATAY;
NOELANI BUMATAY-JEFFERSON;
MARIAH BUMATAY-JEFFERSON; CAROL
CAILING; DONNA CAILING; KEITH
CAILING; NEVEAH CAILING; ANITA
CAMPBELL; ALEXANDREA CARR; LEE
CARR; PRICILLA CARR; ROBLEY CARR;
ANNA CARR; QUOLIA CARR; VANESSA
CASIMIR; CHRISSA CASONO; NINA
CHOW,; KYLE COBLE; LISA COBLE;

COMPLAINT FOR PROSPECTIVE
EQUITABLE RELIEF - |

. NO. 2013-CI-CL-___

COMPLAINT FOR PROSPECTIVE
EQUITABLE RELIEF

Gslanda Broadman PLLC
8606 35th Avenue NB, Ste, L1
Meiling: P.0. Box {5146
Seattle, WA 981135
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STEVE COBLE; SEAN COLEMAN; GILDA
CORPUZ; PEDRO CORPUZ; VICTORINO
CORPUZ; CHRISTINA CORPUZ-PEATO;
JORDAN CRAIN; ROLAND CUATERO;
NACISCO CUNANAN; DONALD
EDWARDS; BRIONNA ERICKSON; SETH
ERICKSON; TERESA BRICKSON;
MICHARY, FAULKS; VICTORIA FRANZ;
ROMA FURUTA; ELEANOR GABRIFL;
JESSICA GABRIEL; ZARIA GABRIEL;
AVRILYN GABRIEL; REGINALD
GABRIEL; AYLA GARDIPE; DANCHO
GARDIPE; DAVID GARDIPE; DONNA
GASPAR; GUADALUPE GASPAR; JADR
GASPAR; JESUS GASPAR; ASIA GILYARD;
LEONARD GLADSTONE; LOIS
GLADSTONE; MIKATA GLADSTONE;
RICHARD GLADSTONE; TYRONE
GLADSTONE; MAILE GOMEZ-RABANG;
MALAKAI GRIFFETH; MALIA GRIFRETH;
MARIE HADDOW; MIRANDA HADDOW;
DOLLY HADDOW; TINA HANCOCK;
AMYA HART; ANITA HART; CHARLOTTE
HART; DESTINE HART; EDARAY HAR'T;
JRENNIFER HAR'T; KIANA HART; LINDA
HART; PHILLIP L, HART; TAYSHUAN
HART; ROSE HERNANDEZ; KIMBERLY
ISEDA; AUNDREA JAUR; KAYLEENA-
RAY JAHR; JUANITA JAVIER; MANUEL
JAVIER; SATURNINO JAVIER; ANDREW
JEFRERSON; JOSEPH JEFFERSON;
KALEIOLANI JEFFERSON; JOHNNY
JENSEN; MAXIMO KAUFFMAN; MARC
ANTHONY KAUFFMAN; CAMERON
LAWRENCE; SONIA LOMIELL; ADRTAN
LOPEZ JR.; ADRIAN L.OPEZ SR.; ARSENIO
LLOPEZ; BERTA LOPEZ (RABANG); TRINA
LOPEZ (HARO); TRENT LOUGHNANE;
KIYOMIE MARSHALL; CARLOS MIGUEL;
LAWRENCE MIGUEL; MATIAS MIGUEL;
RONALD MIGUEL IIl; RONALD MIGUEL
JR.; TONI MIGUEL; JUSTIN MUNDEN;
ANGELINE NARTE; DANTE NARTE;
FRAZER NARTE; JAIME NARTE; JENATA
NARTE; KAILEE NARTE; MARIO NARTE
JR.; MARIO NARTE; MICAH NARTE;

COMPLAINT FOR PROSPECTIVE
EQUITABLE RELIEF -2

Galanda Broadman PLLC
8606 35th Avenue NE, Ste. L{
Maiting; P,O, Box 15146
Seattle, WA 98£15
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RUBY NARTE; ANTONIO NARTE JR,;
PHILLIP D, NARTE; ANTONIO NARTE;
CALEB NARTE; CODY NARTE; ELISAH
NARTE; ANDREW NICOL; TERTA ANN
NICOL; ROY NICOL; ALEXANDER NICOL-
MILLS; DUSTIN OSHIRO; BLIZABETIL
OSHIRO; KIYOSHI OSHIRO; MATTHEW
OSHIRO; OLIVE OSHIRO; OLIVIA OSHIRO;
TTANA OSHIRG; STEVEN PARK; EDMUND
PARK; ADELINA PARKER; MATIA PEATO;
PATELESIO PEATO; SOFIA PEATO;
KUAIKA PELETT; RENE PELETI; TINO
PELETL; MORENO PERALTA; ARIEL
PHILLIPS; JOSHUA PHILLIPS; SAMSON
PHILLIPS; AILINA RABANG; SELJA
RABANG; SHALENE RABANG; CLARA
RABANG; LEONARD RABANG; MAXINA
RABANG; MIANA RABANG; REANNA
RABANG; TYRONE RABANG JR.; TYRONE
RABANG; WILLIAM RABANG; ANGEL
RABANG; ANGELITA RABANG,
ANTHONY RABANG; BRIANNA RABANG;
DOMINGO A, RABANG SR.; DOMINGO T,

"{|RABANG; FRANCISCA L.G. RABANG;

FRANCISCA S. RABANG; FRANCISCO A.
RABANG; FRANCISCO DG, RABANG;
FRANCISCO RABANG JR,; GINA RABANG;
JAMES RABANG; LAJUNE RABANG;
MARTINO RABANG; MICHAEL RABANG;
QUI-SEENUM RABANG; RACHEL
RABANG; ROBERT JAMES RABANG I
ROBERT JAMES RABANG JR,; ROBERT
JAMES RABANG SR.; SANTANA RABANG;
TIERRA RABANG; TINA RABANG;
CARCIONE RABANG; SUNSIE RABANG;
WILLIAM RABANG JR.; SHARON
RABANG-BROWN; ALEXINA RABANG-
COLEMAN; ALLEN RAPADA; ANDREW
RAPADA; BART RAPADA; CALVIN
RAPADA; DANIEL FRED RAPADA;
DANIFEL FELIX RAPADA; DARRELL
RAPADA; EMILY RAPADA; GERALD
RAPADA; HONORATO RAPADAIIL;
HONORATO RAPADA; JAMES RAPADA;
KIMBERLY RAPADA; MELISSA RAPADA;

MILDRED RAPADA; RECONAR RAPADA;

COMPLAINT FOR PROSPECTIVE
EQUITABLE RELIEF -3

Galanda Breadman PLLC
8606 35th Avenue NE, Ste. L1
Malling: P.O. Box 15146
Seattle, WA 98115
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RECONAR G.B, RAPADA; SONIA
RAPADA; TIERRA RAPADA; ZACK
RAPADA; NADINE RAPADA; ANGELA
RAPADA; BETSIEBO RAPADA; CATALINA
RENTERIA; MARCELLINA RENTERIA;
SYLVIA RENTERIA; VINCENT RENTERIA;
ALLEN RICHAMIRE; VERONICA
RICHMIRE; ANGELO RITUALO; DIANA
(MONA) RITUALO; FELIPE RITUALO;
TERESA RITUALOQ; BRITTINIE ROBERTS;
RAFFINAND ROBERTS; DEANNA
ROMERQ; RUDY ROMERQ; EMMANUAL
ROMERO-DANCEL; KRISTOFFER SILVA;
SEVINA SILVA; TYLER SILVA; ENZO
SIOSON; JULIETTE SIOSON; ROCCO
SIOSON; DEBBIE SMITH (NARTE); ALEX
ST, GERMAIN; BREANNA ST, GERMAIN;
RUDY ST, GERMAIN; TAYLOR ST.
GERMAIN; TERRY ST, GERMAIN JR.;
ROSE TOVAR; AND JOCELYN TOVAR;
CHERYL TRAINOR; KRISTAL TRAINOR,
individually and on behalf of thelr minor
children, entolled members of the Nooksack
Indian Tribe,

Plaintiffs,
v,

ROBERT KEILLY, Chairman of the Nooksack
‘Tribal Counoil; RICK 1), GEORGE, Vice-
Chairman of the Nooksack Tribal Council;
AGRIPINA SMITH, Treasurer of the Nooksack
Tribal Council; BOB SOLOMON,
Councilmember of the Nooksack Tribal
Council; KATHERINE CANETE,
Councilmember of the Nooksack Tribal Couneil
and Nooksack General Manager; and
AGRIPINA “LONA” JOHNSON,
Councilmember of the Nooksack Tribal
Council; ELIZABETH KING GEORGE,
Enrollment officer of the Nooksack Tribal
Couneil; ROY BAILEY, Enroliment officer of
the Nooksack Tribal Couneil, in their official
capacities,

COMPLAINT FOR FROSPECTIVE
EQUITABLE RELIEF - 4

Galanda Breadman PLLC
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Defendants,

L INTRODUCTION

1. Plainiiffs, envolled members of the Nooksack Indian Tribe (“Tribe”), biing this
action for nonmonetary prospective relief to halt Defendants’® violation of the Nooksack
Constifution and Bylaws, as well as the federal Indian Civil Rights Act (ICRA) and Indian
Gaming Regulatory Act (IGRA).

2 Defendants are once égain violating the equal protection provisions of both
Axticle IX of the Consfitution and ICRA. by excluding Plaintiffs — because they are “subject to
pending disenrvoliment proceedings” — from the Tribe’s Cheistmas distributions in the amount of
$250 per enrolled Tribal member that will be mailed on December 12, 2013.

3, Because the monies being distributed per capita include net gaming revenues, as
defined by IGRA, and the Tribe lacks any revenue allocation plan approved by the Burean of
Indian Affairs Office of Tndian Gaming, the distributions also violate IGRA and potentiaily
expose the Tribe to federal fines and/or sanctions.

4. On December 8, 2013, Plaintiff-Nooksack Tribal Councilmembers Rudy St
Germain and Michelle Roberts requested a Special Meeting to discuss Defendants’® divection to
“fo deny Christmas distributions to all eﬁrolled Nooksack members who are proposed for
disenrollment,”

S On December 9, 2013, Councilwoman Robeits wrote Defendanis in reference to
the requested Special Meeting: “the Cheistmas distributions, which I understand you have
instructed to go out to only non-Nooksack 306 members starting this Wednesday, will violate
IGRA as well as the Tribal Constitution and federal Indian Civil Rights Act.” By refusing fo

honor yet another requested Special Meeting of the Nooksack Tribe, and otherwise unlawfully

COMPLAINT FOR PROSPECTIVE Grlanda Broadman PLLC

EQUITABLE RELIEF -5 8606 35th Avenue NE, Ste. L1
Maliing: P,O. Box 15146
Seaiilo, WA 98115
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intetfering with the holding of that required Tribal Council meeting before the Nooksack People,
Defendants are violating Nooksack Tribal Law. See e.g. Bylaws, att. 11, § 5.

6. Defendants are continually violating and will again patently violate Neoksack
law and they each ate belng sued, in theh_‘ official capacity, for nohmonetmy prospective relief,
The Ex parte Young exception therefore allows a suit to proceed against each Defendant,
Nooksack Tribal sovetelgn immunity notwithstanding, See generally Schiender v. Quinault
Indian Nation, No. CV-12-078 {(Quinault Tribal Ct. Dec, 5, 2013) (citing Verizon Maryland, Inc.
v. Public Service Commission, 535 U.8. 635 (2002)).

11, JURISDICTION
7. ‘the Court has personal juﬁsdiction over Defendants pursuant to N.T.C,
§ 10.05.020(c). The Court has subject matter over this action putsuant fo N.T.C. § 10.00.050,

6, Because Defendanis are being sued for nonmonetaty prospective refief in thelr
official capacities, and are slated to act illegally, the Tribe’s sovereign immunily is not
implicated in this action.

IIL, PARTIES

7. Defendants ate membets of the Nooksack Tribal Council and Entoliment
Department who ate each sned in their respective official capacities for nonmonetary prospective
relief.

8. Plaintiffs are enrolled members of the Tribe, Plaintiffs bring this action on behalf
of themselves, their minor children, and those other enrolled membets of the Tribe who ate
similatly situated,

1V. FACTS

A.  Plaintiff Councilpersons® Speeial Meeting Request Regardiung Unlawiul Christmas
Gaming Per Capita Distribution

COMPLAINT FOR PROSPECTIVE Galanda Broadman PLLC

EQUITABLE RELIEF -6 8666 35th Avenue NE, Ste, L1
Malling: P.O. Box 15146
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9. On December 8, 2013, Plaintiff Tribal Councilpersons Rudy St, Germain and
Michelle Robetts wrote to Defendant Tribal Councll Chaitman Bob Kelly in request of a Special
Meeting, pursuant to Atticle I1, Seotion 5 of the Bylaws, to discuss:

¢ Word that [Defendanis] have directed Tribal staff to deny Christmas distributions to all
envolled Nooksack membets who are proposed for disentoliment; and

» [Defendant Kelly’s] refusal to answer Councilwoman Roberts’ email information
requests to you in this regard since December 5, 2013,

The request explained;

The Tribal Coutt described your exelusion of “Nooksack 306" children from
{ribal school supplies stipends in August, as “distasteful.” It would be beyond
callous to deprive Tribal member famities of much-needed Tribal holiday support,

As you know full well, you must call this latest requested Special Meeting 24
houts before the date of the meeting per Article II, Section 5 of the Bylaws, You
of coutse have refused to call various other requested Special Megtings, and have
also failed to call the constitutionally mandated Regular Mecting of the Tiibe for
the last twelve months, There has not been a public meeting of the Nooksacl
People this enfive yenr. Lnough is emough. It is time for you to honor
Nooksack Law and convene this latest requested Special Meeting before you ruin
Christmas for over 300 Nooksack members (emphasis in otiginal).

10,  OnDecember 9, 2013, Councilperson Robetts wrote Defendant Kelly:

. |I]n addition to any discrimination against the Nooksack 306 regarding the
Christmas distribution, are we even allowed to distribute montes from the Council
budget, which include Nooksack River and Northwood gaming revenues, to
Tribal membeis without a revenue allocation plan approved by the [BIAJ? I
“worry that if we distiibute a couple million dollars in gaming revenues to Tribal
members without that plan or federal approval, we will violate federal law and
oxpose the Tribe to civil fines and possibly even closure of our casinos by the
NIGC. That could also invite federal investigation and audit of both Christmas
and school supplies distvibutions (which are funded fiom fhe same gaming
monies) over the last several years, So the Christmas distiibutions, which I
understand you have instructed fo go out to only non-Nooksack 306 members
starting this Wednesday, will violate IGRA as well as the Tribal Constitution and
federal Indian Civil Rights Act. You will be putting the entire Tribe and our most
successful businesges in havin's way, This is another issue we need to talk about as
a full Tribal Council during the Special Meeting that Rudy and I have requested
be held before Wednesday, Please got back to me.

COMPLAINT FOR PROSPECTIVE Galanda Broadman PLLC

EQUITABLE RELIEF-7 8606 35t Avenue NiZ, Ste, L1
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11, As of the date and time of the filing of this Complaini, Defendants have not
allowed the Special Mesting requested by Plaintiff Tribal Councilpeisons St. Germain and
Robexts to franspire, and Defendant Kelly has yet to respond to Councilperson Robetts’ related
amails oy stated concerns about Tribal and federal illegality.

B. Unlawful Christmas Gaming Per Capita Distributions

12.  On December 3, 2013, Defondants passed Nooksack Tribal Council Resolution
No. 13-171 , authorizing “2013 Cheistmas Suppost in ﬂl? amount of $250.00 to be made available
to each currently em‘blled Nooksack Tribal members, not subject to pending disenvollment
proceedings.”

13.  Defendants passed Tribal Counecil Resolution No, 13-17 1 via a “poll,” in secref,
and without any notice to Plaintiff Tribal Councilpersons St. Germain and Robeits. In so doing,
Defei'ldants violated Article II, Section 2 of the Bylaws and Article III, Section 2 of the
Constitution. See Resolution No, 13-171, at 3-4.

14, The “discretionary funds” for the Nooksack Tribal Chistmas per capita
disteibution come from the Tribal Council’s budget, and include net Class Il and Class Il
gaming revenues derived from the Tribe’s Nooksack River Casino and Notthwood Casino, 25
U.8.C. § 2703(9); 25 CF.R. § 502.16, |

5.  The Tribe does not have, and has nover had, a revenue allocation plan approved
by the U.S. Depariment of the Interior, Bureau of Indian Affaits’ Office of Indian Gaming
(BIA). 25 U.8.C. §§ 2710(a)(3)(A-D), (d)(1(A)D.

16,  On December 3, 2013, Defendants announced on the Nooksack Indian Tribes
Communications Page that:

The Nooksack Tribal Council Christinas distribution will be in the amount of
$250 per Enrolled Tribal Member, Checks will be printed and mailed soon!
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Please make sure your mailing addresses are updated with then Nooksack
Entollment Office.

Defendants Tribal Envellment Officers Elizabeth King George and Roy Bailey posted that, for
putpose of the Tribal Christmas distributions, member address information could be emailed to
them both at either enrollment@nooksack-nsn.gov or rbailey@nooksack-nsn.gov, Defendant
Councilperson Bob Solomon and Lona Johngon “shaved” the posting on their Facebook pages.

17.  On December 5, 2013, Defendants further announced on the Nooksack Indian
Tribes Communications Page {hat: “Nooksack Tribal Cleistmas Checks will be mailed cut on
December 12th,” Defendant Councilperson Lona Johnson again “shared” the posting on her
Facebook page, statiﬁg: “BYI —~ please shave with our Nooksack families, Happy Holidays from
the Nooksack Tribal Council”

18,  Defendants are improperly advertising the “2013 Christmas Support” authorized
by Resolution No. 13-171, as the “Nooksack Tribal Council Chiistmas distribution,” for personal
and political gain,

19,  Defendants intend to exclude Plaintiffs and any other envolled Nooksack members
whcl) are “subject to pending disenvollment proceedings,” from the $250 Nooksack Tribal
Christmas per capita disteibution that they will mail out on December 12, 2013,

20,  Defendants are acting, and will imminently act, in furtherance of the unlawful
Tribal Council Resolution No. 13-171, in violation of Article TX of the Nooksack Constitution,
ICRA, and IGRA.

V, FIRST CAUSE OF ACTION
(Injunction - Nooksack Due Process Violations)

20.  Plaintiffs incorporate and reallege the foregoing allegations. Plaintiffs are not

requesting affirmative action. Instead, Plaintiffs ave sesking prospective injunctive relief.
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21, Atticle IX of the Constitution dictates that: “All members of the Nooksack Indian
Tribe shall be accorded equal rights pursuant fo fuibal law.”

22, Asticle IX of the Constitotion further dictates that ;‘[t]he protection guaranteed to
persons by Title II of thé Civil Rights Act of 1968 (82 Stat. 77) against actlons of the Nooksack
Tndian Tribe in the exercise of its powers of self-government shall apply to the members of tho
Nooksack Indian Tribe.” All Nooksack govetnmental agencies and agents must comply with
‘Title 11 of the Civil Rights Act of 1968, 82 Stat. 77 (ICRA”), Relevant sections of ICRA state
that the Tribe may nof: (a) “deny to any person within its jurisdiction the equal protection of its
laws ot deprive any person of liberty or property without due process of law.” 25 US.C. §
1302(a)(1).

23,  Per capita gaming revenue distributions cannot violate cither Tribal law or the
federal Indian Civil Rights Act, particulatly through discrimination against an identified group of
Tribal members., 25 C.ER. §§ 290.16, .290.21

94, Defendanis are violating these provisions of Tribal and federal law by
discriminatorily depriving Plaintiffs and their emolled children of the $250 Nooksack Tribal
Christmas pet capita distributions pursuant to Tribal Councit Resolution No, 13-171, and other
services and programs that are available to other enrolled members of the Nooksack Tribe. What
is more, these services have been denied without notice, a hearing, or an opportunity to be heard.

‘ 23, Because statufory procedures and governmental assurances establish the
minimum due process protections that a member must receive, failure to follow such procedures
is a procedural due process violation, Here, Plaintiffs have been denied their rights to procedural

due process in connection with Defendants’ disenvollment process,
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26.  Defendants’ clear violation of Nooksack statutory due process requites an
injunction that prevents Defendants from moving forward with the disenrollment process unless
the appropriate due process is afforded.

V1. SECOND CAUSE OF ACTION
{Injunction — Violation of Nooksack Constitution)

27, Plaintiffs incorporate and reatlege the foregoing allegations, Plaintiffs arve not
requesting affirmative action. Instead, Plaintiffs are seeking prospective injunctive relief.

28, Defendant Chairman Bob Kelly, in concert ﬁith the other Defendants, has
unlawfully intesfered with the holding of a Tribal Council Spscial Mesting upon the wiitten
request by Plainfiff Ti‘ibal Councilpersons Rudy St. Germain and Michelle Robeuts, pursuant to
Autiole II, Section 5 of the Bylaws.

29, Defendant Chairiman Bob Kelly and the other Defendanis must be directed to stop
violating Article T, Section 5 of the Bylaws by unlawfully interfering with the holding that
propotly requested Tiibal Council Special Meeting regarding the $250 Nooksack Tribal
Cheistmas garning per capita distiibution, as legally required by that provision of Nooksack law.

30. Defendant Chaitman Bob Kelly and the other Defendants must be divected to stop
violating Atticle I, Section 5 of the Bylaws by unlawfully interfering with the holding of any
other Councilperson-requested Tribal Council Special Meeting as legally required by that
provision of Nooksack law.

31. Plaintiffs have clear legal or equitable rights and a well-grounded fear of
immediate invasion of those rights, The relative equities of the paities favor granting injunctive
relief. Defendants have acted and are continuing fo act in excess of thelr constitutional authority

in this matter, If not enjoined by order of this Tribal Cowtt, Defendants will continue to earry out
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unconstitutional statutes and Resolutions, and Plaintiffs will suffer irrepatable injury. Plaintiffs
do not have a plain, speedy, and adequate remedy in the ordinaty course of law.

VII. THIRD CAUSE OF ACTION
(Injunction — Declaratory Relief)

32, Plaintiffs incorporate and reallege the foregoing aliegations, Plaintiffs are not
requesting affirmative action. Instead, Plaintiffs ate seeking prospective injunctive relief,

33,  Defendants efforts to make the $250 Nooksack Tribal Christmas per capita
distribution with net Class Il and Class 11T gaming rovenues deﬂved from the Tribo’s Nooksack
River Casino and Notthwood Casino, violates IGRA, 25 US.C. §§ 2710()3)(A-D),
(@D, ICRA, 25 U.S.C. § 1302(a)(1), and the Nooksack Constitution, att, IX, att IIT, sec.
2, and Bylaws, art. I1, sec, 2 and 5.

34,  An actual controversy exists between the parties concerning the issues identified
above,

35, A jﬁdicial determination resolving this actual controversy is necessary and
appropriate at this time,

VII, FOURTH CAUSL OF ACTION
(Mandamus)

36, Plaintiffs incorpotate and reallege the foregoing allegations. Plaintiffs are seeking
prospective injunctive relief,

37, Defendant Chairman Bob Kelly and the othex Defendants must be directed to call
any Councilperson-requested Tribal Council Special Meeting as required by Auticle IT, Section 5
of the Bylaws,

38.  Defendants must be divected to not violate IGRA, 25 U.S.C. §§ 2710(2)(3)(A-D),

(@AY, ICRA, 25 U.S.C. § 1302()(1) or other federal faw, 25 CFR §§ 290.16, 290.21, or
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the Nooksack Constitution or Eylaws, through any per capita disfribution of Class II or. 1II net
gaming revenues,
IX. RELIEF REQUESTED

WHEREFORE, Plaintiffs pray for relief as follows:

A. For injunctive relief’

B. For declaratory judgment;

C. For writ of mandamus;

D, For attorneys® fees and costs; and
E. For such other relief as the Tribal Court may deem just and equitable,

Plaintiffs reserve the right to further amend thefr Complaint for prospective equitable rolicf.

DATED this 9th day of December, 2013,

Gabriel S. Galanda

Anthony S, Broadman

Ryan D, Dreveskracht

Attorneys for Plaintiffs

GALANDA BROADMAN, PLLC
Bmail; gabe@galandabroadman.com.
Bmail: anthony@galandabroadman.com
Email: ryan@galandabroadman.com
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RECEIVED

DEC 6 2013

Office of Tribal Attorney
Nooksack Indlan Tribe

12-09-13 pog:i13 iy

|

IN THE NOOKSACK TRIBAL COURT

RUDY 8T, GERMAIN, et al., NO. NO, 2013-CLI-CL~
Plaintiffs, MOTION FOR TEMPORARY
RESTRAINING ORDER
v‘
He(u'fng Requested by December 11,
ROBERT KELLY, ¢t al, 2013
Defendants,

Plaintiffs, enrolled members of the Nooksack Indian Tribe, seck a Temporaty Restraining

Order (“TRO”) fo testiain Defendants from taking acts in furtherance of an unconstitutional and

illegal Resolution,
I, FACTS
A. Plaintiffs’ Special Meeting Request Regarding Unlawful Christmas Gaming Per
Capita Distribution. '

On December 8, 2013, Plaintiff Tribal Councilpersons Rudy St. Germain and Michelle
Robetts wrote to Defendant Tilbal Council Chairman Robert Kelly in request of a Special
Meeting, pursuant to Atticle II, Section 5 of the Bylaws, to discuss:

e Word that [Defendants] have denied Chuistmas distributions to all enrolled Nooksack
members who ate proposed for disenrollment; and

¢ [Defondant Kelly’s] refusal fo answer Councilwoman Robeits’ email information requests
in this vegard since December 5, 2013,

! Tomporary Restraining Ordor hearings nwust be held prior to the alleged “jrreparable injury, loss, or damage”
resulting, and typically ocour on very shortened time (f.e. within 24-48 hows)., Charles A, Wright, et &, Temporary
Restraining Orders — In General, 1A Fed. Prao. & Proe. Civ, § 2051 (2d ed, 2013},
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Declatation of Michelle Robetts (“Roberts Decl.”), Exhibit C. The request explained:

The Tribal Court desceribed your exclusion of “Nooksack 306” children from teibal
school supplies stipends in August, as “distasteful.” It would be beyond callous to
deprive Tribal member families of much-needed Tribal heliday suppott.

As you know full well, you must call this latest requested Special Meeting 24
houts before the date of the meeting per Article 1T, Section 5 of the Bylaws., You
of course have refused to call various other requested Special Meetings, and have
also failed to call the constitutionally mandated Regular Meeting of the Tribe for
the last twelve months. There has not been a public meeting of the Nooksack
People this entive yonr. Enough is enough. Itis time for you to honor Nooksack
Law and convene this latest requested Special Meeting before you ruin Christmas
for over 300 Nooksack members (emphasls in original),

Id. On December 9, 2013, Councilperson Robetts wrote to Defendant Kelly:

[Lin addition to any discrimination against the Nooksack 306 regarding the
Christmas distribution, are we even allowed to disttibute monies from the Council
budget, which include Nooksack River and Northwood gaming tevenues, to Tribal
membets without a revenue allocation plan [RAP] approved by the [BIA]? T wotty
that if we distribute a couple miltion dollats in gaming revenues fo Tribal members
without that plan or federal approval®, we will violate federal law and expose the
Tribe to eivil fincs and possibly even closure of owr casinos by the NIGC, That
could also invite federal investigation and audit of both Chuistmas and school
supplies distributions (which are funded from the same gaming monies) over the
last several years. So the Chuistmas disttibutions, which I understand you have
instructed to go out to only non-Nooksack 306 members starting this Wednesday,
will violate IGRA as well as the Tribal Constitution and federal Indian Civil Rights
Act. You will be putting the entire Tribe and our most successful businesses in
havm's way, This is another issue we need to {alk about as a full Tribal Council
during the Special Meeting that Rudy and I have requested be held
before Wednesday. Please get back to me. '

Id. atEx. D
Defendants have yet to allow the Special Meeting tequested by Plaintlff Tribal

Councilpsrsons St. Germain and Robetts to transpire, and have yet to respond to Councilperson

2 Defendants’ Impending “Christmas Support” gaming per capita disiribution, alone and even without Plalntift-
“Nooksack 306" families, totafs around $450,000, Robexts Decl, at 3. Inclusive of Defendants' unlawful “Schook
Supplies Stipend” gaming por capita distcibution this past Angust, and the Christmas Support distiibution in
December 2012 that gave tlse to this entire disenrollment coniroversy, Defondants ave -— and if the maintain their
current course, will be — responsible for the iHlegal distribution of millons of doltars of Tribat monies and possibly
significant fines and other sanctions from the Natlonal Indian Gaming Commisslon NIGE), Xd; 25 USC. §
2713(a)(1); see also generally ELS. v. Santee Stoux Tribe of Nebraska, 135 F.3d 558 (8th Cir. 1998); NIGC NOV-{9-
37 (Sept. 1, 2009) (civil enforcement action for tribe’s Chrlstinas “economic sthidus™ distribution without a BIA-
approved RAP, alleging $25,000 fine per distribution).
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Roberts’ related emails or stated conceins since December 5, 2013, about Tribal and federal
illegality, Roberts Decl, at Ex, B; d. at {5,
B, Unlaseful Chyistimas Gaming Pex Capita Distributions

On December 3, 2013, Defondants passed Nooksack Tribal Couneil Resolution No. 13-
171, authorizing “2013 Chrisimas Support in the amount of $250.00 {o be made available to each
currently envolled Nooksack Tribal members, not subject to pending disenrollment proceedings.”
Roberts Decl,, at Bx, A (emphasis in original), Defendants passec.l Tribal Council Resolution No.
13-171 vie a “poll,” in secret, and without any notice whatsoever to Plaintiff Tribal
Councilpersons St, Getmain or Robetts, in violation of Article 11, Section 2 of the Bylaws and
Axticle 1L, Section 2 of the Constitution. Id, at Ex, A;id. at§ 3.

The “discretionary funds” for the Nooksack Tribal Christmas por capita distribution came
from the Tiibal Council’s budget, and include net Class II and Class IIT géming revenues derived
from the Tribe’s Nooksack River Casino and Northwood Casine. 25 U.8.C, § 2703(9); 25 C.ER,
§ 502.16, Id. atEx. A; id. at § 6-7. But the Tribe does not have, and has never had, a revenue
allocation plan approved by the U.S. Departiment of the Ipterior, Bureau of Indian Affairs’ Office
of Indian Gaming, as requ'u‘edlby 25 US.C, §§ 2710(a)(3)‘(A~D), (D(D(A)L)., Seeid, g 89
(“[T]he Nooksack Tribe has never promulgated a revenue allocation plan, or submitted any such
plan to the BIA, NIGC, or any other federal agency for review or approval . . , Because the
Nooksack Tribe does not have a BIA-approved revenue allocation plan, I fear that the distribution
Is illegat under federal law, as well as Nooksack law,”).

On December 3, 2013, Defendants announced on the Nooksack Indian Tiibes
Cor;lmunications Page that:

The Nooksack Tilbal Couneil Christinas distribution will be in the amount of $250
per Enrolled Tribal Member. Checks will be printed and mailed soon!
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Please make sute your mailing addresses are updated with then Nooksack
Entollment Office.

Id at Px. B, Defendant Tribal Enrollment Officers Elizabeth King George and Roy Bailey posted
that for putpose of the Tribal Chuistmas disteibutions, member address information could be
emailed to them both at either enrollment@nooksack-nsn.gov or rbailey@nooksack-nsn.gov. Id.
On December 5, 2013, Defendants further announced on the Nooksack Indian Tribes
Communications Page that! “Noolsack Tribal Christmas Checks will be mailed out on December
12th® Id. Defendant Lona Johnson “shared™ the posting on her _Facebook page, for personal
political gain, saying: “FYI — please share v;ith our Nooksack families. Happy Holidays from the

Nooksack Tribal Council.” 7.

1. ARGUMENT
A, TRO Standards
A movant may be awarded a TRO by establishing: (1) a likelihood of success on the

merits; (2) a likelihood of suffering irreparable havn absent a TRO; (3) that the balance of
equities tips in his favor; and (4) that injunctive relief is in the pubHo intevest. Winteirv. Natural
Res. Def. Council, 555 U.S. 7, 20 (2008). A TRO must issue if the second, ihird, and fourth
factors “Uip strongly in [their] favor,” and then satisfy the first factor “by showing that questions
going to the merits are so serious, substantial, difficult, and doubtful as to make the issue ripe for
litigation and deserving of more deliberate investigation.” Okla. ex rel. Okla, Tax Comm'n v. Int'l
Registration Plan, 455 F.3d 1107, 1113 (10th Cir, 2006). Here, all Winter ctiteria is satisfied.

B, Plaintiffs Will Suceeed On The Merits.
1. Sovereign Immunity Does Not Present A Bar To The Requested Reliof,
In detetmining whether a plaintiff has properly pled an Ex parte Young exception, the

inquity is “straightforward™ Prospective relef fo provent the confravention of fribal law is
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permitted against a tribal official, but retrospective relief is barred. See generaﬂy Schlender v,
Quinault Indian Nation, No. CV-12-078 (Quinault Tribal Ct. Dec. 5, 2013) (citing Verizon
Maryland, Inc. v, Public Service Commission, 535 U.8. 635 (2002)).

Here, Plaintiffs have alleged that the triba'i offices sue& ate slated to act in violation of
Nooksack law.® Plaintiffs have requested nonmmonetary prospective relief to remedy theso
violations. Plaintiffs have sued Nooksack officers in their official capacities, seeking to hold the
Nooksack Indian Tribe responsible for the prospective acts and omissions of its officers,

Plaintiffs have clearly met the requiremonts for application of the Ex parfe Young exception.

2. Resolution No. 13-171 Violates Due Process,
Resolution No. 13-171 deprives all Nooksacks that are “subject to pending disenrollment

proceedings” from recoipt of $250 in “Christmas Support.” Roberts Decl,, Ex. A, Tt does so

without notice, a heating, or an opporfunity to be heard,

% Although ofien confused with “sovereign immunity,” certain defenses, such as legislative, prosecutorial, judiclal,
and presidential fmmunity defenses are actually “absolute immunity” defenses availablo to officlals sued in their
porsonal capaciiles. Cleveland v, Garvin, 8 Am., Tribal Law 21, 32 1,13 (Ho—Chunk Frial Ct, 2009). These types of
defanses are available “to Insure independence of ection on their part, so that thoy may exercise discretion in the
performance of their dutles without harassment or Intlmidation, and without fear that their actions might result in
personal Hability. Barbara J. Van Arsdale, et al,, Persons or Acts Entitled to Absolute lmmunity, 15 Am. Jur, 2d
Civil Rights § 102 (2013). Tribal Councilmembers often act as the executive and leglslative branch, they ave
therefore entitled to an absolute Immunity defense when sued in thely pevsonal eapacities and porforming these
functions. See e.g. Cline v, Cuneman, Mo, NOO-CIV-02/08-5, at 7-8 (Nooksack Ct. App. Jan, 12, 2009); I re
Nauvumsa, 7 Am, Tribal Law 305, 308 1.2 (Hopl Ct, App. 2007); see also generally Sehmidt v. Conira Costa Counly,
693 P.3d 1122, 1135-38 (9th Cir, 2012) (applylng the leglslative immunity test), The question in these instances is
whether the Individual sued, in his individual capacity, has “acted outside the scope of his Jor her] authority” In
taking the acts alleged. Cline, No, NOO-CIV-02/08-5, at 7. This should not bo confissed with a second “scope of
authorlty” question often raised in federal courts, In federal courts, teibal soversignty itself has been held as fnferior
to the laws of the federal government, Deonovan v.-Coetr d'Alene Tribal Farm, 751 F.2d 1113 (9th Clr, 1985}, Tn
these instances, where the fribe itself adopts a law or policy that conflicts with a “superior” federal law, the tribe itself
is said to have “acted beyond the scope of [its] authorlty” such that sovereign imununity will not apply to anyone
acting in furthorance of that law or policy. See Tenneco Off Co, v, Sae and Fox Tribe of Indlans, 725 F.2d 572, 574
(10th Cir. 1984) (“If the sovereign did not have the power fo make a Jaw, fhen the official by necessity acted outside
the scope of his authority In enforelng it, making him Hablo to suit>”); Northern States Power Co. v. Praivie Island
Mdewakanton Stous Indian Community, 991 F.2d 458 (8th Cle, 1993) (same). ‘This test is not applicable in the
context of (clbal coutls, howevor, as the supreinacy of federal law is not at issue, Seymour v, Colville Confederated
Tribes, No, AP96-022, 2001 WL 36243309, at *2-3 (Colvitle Ct. App. Qet, 18, 2001); Seven drrows, L.L.C., v
Tulalip Tribe of Washington, No, TUL-CI-4/96-499, 1997 WL 34706747, at *1 (Tulalip Ct, App, Jul, 14, 1997); see
also Cleveland, 8 Am. Tribal Law at 27 n.5 (applying Ex parte Young and noting that a tribat official dees not share
“Hhe soverslgn Immunity of the tribe” when sued in tribal, as opposed to federal, court in his or her offlcial capacity).
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depravaiion must reach the partles affected and convey the required information to satisfy the

Artlele IX of the Nooksack Constitution tequites that “[i]he deptivation of life, liberty, or
propetty must be preceded by notice and opportunity for heating appropriate to the nature of the

case” Mullane v. Central Hanover Bank & Trust Co., 339 U.S, 306, 313 (1950). Notice of

principles of due process. Id. at 314, Of course, this procedural component does not profect
everything that might be described as a “benefit”: “To have a property inferest in a benefit, a
petson {must] have a legitimate claim of entitlement to -i > Board of Regents of State Colleges v.
Roth, 408 U.S. 564, 577 (1972). Such entitlements ato, ““are created and their dimensions are
defined by existing rules or understandings that stem from an independent source.”” Paul v.
Davis, 424 U.8, 693, 709 (1976) (quoting Roth, 408 U.S. at 577). An entltlement for which Due
Process must be provided Is distinguished from a benefit for which it is not in that an entitlement
exists when “a particular outcome necessatily foliovxlis” from “certain substantive predicates”
being met. Khan v. Bland, 630 F.3d 519, 528 (7th Civ. 2010) (citing Perry v, Sindermarn, 408
U.S. 593, 601 (1972)).

Here, Resolution No. 13-171 grants “2013 Chulstmas Suppost” to Nooksacks that meet
cortain specified requirements, i.e. are “not subject to ﬁending disenrollinent proceedings.” See
generally Robetts Decl,, Ex. A, Ii denies this entitlement to all Nooksacks who do not meet these
requirements, .. fo those who are “subject to pending disenrollment proceedings,” and does so
without providing netice, a heating, or an opportunity to be heard. Jd. The procedure for
determining the availability of Chuistmas Suppoit established by Resolution No. 13-171 is thus
unconstitutional, and the offices that are tasked with acting in furthérance of this unlawful
Resolution must be enjoined,

3. Resolution No. 13-171 Violates Equal Protection,
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Substaniive due process also iﬂvolves the “right to liberty and equal protection of . . . law"
and prevents laws from being “applied , . . in an unfair and uncqual way.” Begay v. Navagjo
Nation Election Admin., 4 Am, Tribal Law 604, 611 (Navajo 2002). The guaranice of substantive
due process, in othef words, “assutes that the law will be fair and reasonable, not arbitravy.”” Id. at
613, In so assuring, “[e]Jqual protection veview is triggered . . . where persons similarly situated
are freated differently.” Id. at 613-14,

To withstand equal protection review, legislation that has a “disparate impact .. . on a
patticular group,” Nunez v. Cromo, No. 11-3457, 2012 WL 3241260, at *15 (EDN.Y. Aug. 17,
2012), “must be ratlonally related to a legltimate governmental purpose.” City of Cleburne v.
Cleburne Living Center, 473 US. 432, 446 (1985), Legislation passed with “a bare desire fo
harm a politically vapopular group™ will always fail this test because such a desite is nover a
“legitimate state interest.” Id. (quotation omitied). And when . . . “applying rational basis review
to a classification that adversely affects an unpopular group, coutls apply a ‘more searching™
teview of the evidence submitted by the patties. Golinski v. US. Qffice of Personnel
Management, 824 F.Supp.2d 968, 996 (N.D. Cal. 2012). Here, Resolution No. 13-171 provides
benefits to numerous similarly situated Nooksacks, but denies Plaintiffs these benefits,
Resolution 13-171 oulright denies targeted Nooksacks a public benefit simply because they have
been targeted — simply because they are a politically unpopular group. Resolution No. 13-171 is
thus unconstitutional. See Collins v A44 Home}buiider.s; Inc., 333 8.E.2d 792, 797 n2 (W.Va,
1985) (“[A] p;)iioy fthat] is motivated by a “desire to harm a politically unpopular group cannot
constitute a legitimate governmental interest.’”) (quoting ULS. Dept. Agriculture v. Moreno, 413
1.8, 528, 534 (1973)) (emphasis in original).

C,  Plaintiffs Meet The Remaining TRO Factors.
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If the acts of an office sought to be enjoined are alleged to be uuconstitptionai, and the
movant’s claims are found to have a likelihood of success, the movant will always meet the three
vemaining factors. See Towbin v. Antonacci, 885 F.Supp.2d 1274, 1295 (8.D. Fla, 2012) (cifing
cases), Indeed, an alleged depravation of a constituttonal right “Is in and of ifself irreparable
imjury” that tequires an injunction to issue, Natlonal Prisoners Reform Ass'n v, Sharkey, 347
F.Supp. 1234, 1237 (DRI, 1972) (citing Dombrowski v. Efister, 380 U.S. 479 (1965)).

Here, Plaintiffs clearly meet theso standards, A TRO must issue. This Court must enjoin
the Nooksack offices sued from acting in furtherance of an unconstitutional Resolution,

I, CONCLUSION
Plaintiffs will surely succeed on the merits. At minimu, the irreparable harm suffered by

the Plaintiffs, the balance of equities, and the Nooksack public’s interest in this serious,
substantial, and difficult maiter is deserving of more deliberate investigation upon this Coutt’s
yeview for permanent Injunction. Plaintiffs, therefore, ask that a TRO issue ordering that
Defendants refialn from acting in furtherance of Rr;solution No. 13171,

DATRD this 9th day of December, 2013,

Gabriel S. Galanda

Anthony 3. Broadman

Ryan D. Drevesktacht

Attorneys for Plaintiffs
GALANDA BROADMAN, PLLC

8606 351l Avenue NE, Sio, L1

Malting: P,0, Box 15146
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DECLARATION OF SERVICE

I, Gabriel S. Galanda, say:

1. I am over eighteen years of age and am competent to testify, and have personal
knowledge of the facts sot forth herein. I am co-counsel of record for Plaintiffs,

2. Today, I caused the attached documents to be delivered to the following:

Grett Hutley

Rickie Armstrong

Tribal Attorney

Office of Tribal Attorney
Nooksack Indian Tribe
5047 Mt, Baker Hwy
P.0. Box 157

Deming, WA 98244

A copy was emailed to:
Thomas Schlosser
Motisset, Schlosser, Jozwiak & Somerville
1115 Norton Building

801 Second Avenue
Seattle, WA 98104-1509

Tribe and the State of Washington and is frue and correct.

DATED this 9th day of December, 2013,

!

The foregoing statement is made under penalty of petjury under the laws of the Nooksack

GABRIEL 8. GALANDA
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w/‘,’agf Lol dororco
RECEIVED
DEC 18 2013

Office of Ttibal Attorney
Naoksack Indian Tribe

IN THE NOOKSACK.TRIBAL COURT
RUDY ST. GERMAIN, ot al., NO. 2013-CI-CL-005
Plaintiffs, PLAINTIFES’ BRIEF IN SUPPORT OF
TEMPORARY RESTRAINING ORDER.
v. RELIEF

ROBERT KELLY, ctal,, Hearing on December 18, 2013

Defendants,

I. BACKGROUND
On December 9, 2013, Plaintiffs filed a Motion for Temporary Restraining Order (“TRO")

to restrain Defendants, sued in their official capacities,’ from faking acts in furtherance of an
imconst‘itutional and illegal Resolution, 'A hearing was held on that TRO Motion on Decentbey
1t, 2013, where Defendants offored nip defense on the constitutionality of the Resolution, but
instead made only a jurisdictional deﬁé:i‘eucy argument. On December 12, 2013, this Coutt issued
an Ordor “reserving 1.'u1ing on the Motion for Temporaty Restraining, Order until the “initial
process” requitements of N.T.C. § 10.05,040 had been met and the six days of lag-time between

initial filing and consideration of the motion required by N.T.C. § 10.05,050 had clapsed.? Order

!0 fficial-capaeity actions for prospective relief are not treated as actions against the State.™ [ ve Elletr, 254
F.ad 1135, 1138 (9il: Cir, 2001) (quoting Wil v. Mich. Dep’t of State Pollce, 491 U.8. 58, 71 n.10 (1989)), Although,
i actuality, they ave; “*As long as the government entity receives notles and an opportunity o respond, an official-
capaslty suit s, in all respects other than name, to ba treated as a suit against the entity. It is nof a suit against the
official persottally, for the real party i Interest s the enlity.™ Sellender v. Quinault Indian Natlon, No. CV-12-078
SQuiuauil Tribal Ct. Dec. §, 2013) {quoting Kentucky v. Graham, 473 US. 159, 165-66 & n.11 (1985)).

Plaintifis continue to object to N.T.C. § 10.05.050's application to Temporary Restralning Orders and encomage the
Court o reconsider this holding, Beonuse of the wigent and temporary nature of TROs, as opposed to general civil

PLAINTIEFS® BRIEF IN SUPPORT OF Galanda Broadman PLLC
TEMPORARY RESTRAINING ORDER RBLIEF- 1 3606 35th Avenva NE, Ste, 11
' . Mailing: PO, Box 15146
- Scallle, WA 98115
{206) 557-1502
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on Motion for Temporary Resiraining Order and Scheduling (*TRO-Scheduling Order™), at 2-3.

In that Order, the '('f"c‘iurrt glso posed the following question:

. I'fhe Cotit finds an eqiial protection violation of the Nooksack Constitution by
Regolution 13-171'as it applies to the proposed disentollees, what specific Iegal or
equitable remedies are allowed under the legal theorics advanced.. ... ? .

{d. at:2 (emphasis in original). Plaintiffs answer this question below.

IL ARGUMENT
A.  Severability

Once a portion of the Resolution is deemed unconstitutional, the burden is on the

Defendanis to show that the Resolution can be saved, National Advertising Co. v, Towit of]
Babylon, 900 F.2d 551, 557 (2nd Cir. 1990) (citing Carfer v. Carter Coal Co., 298 .S, 238,312
(1936)). In doing so, courts enploy the following test:

Whether portions of a statute which arc constitutional shall be upheld while other
portions are eliminated as unconstitutional involves primarily the ascertainment of
ihe intention of the legislature, When part of a sfatute or ordinance is
unconstitutional aud yet is not an integral or indispensable part of the measure, the
invalid portion way be stricken without affecting.the remainder of the statute or
ordinance. [owever, if an unconstitutional .pottion of a statute is Infegral or
indispensable to the opetation of the statute as the legislature intended, the
provision is nof severable, and the entive measure must fail. )

motions addressed by M.T.C. § 18.05.050(6), notice is generally not even requiced; lel alone six days notlee that
would render the issuance of a TRO essentially useless in cmergency circumstances, See e.g. Watls v. Watts, 99
So.3d 751, 756 (Miss. CL. App. 2012) {trial courl granting an ex-parfe temporaty roslealning order to prevent abuse ol
a child), Indeed, that is why Tribal Judge Pro Tem Randy Doucet urgently convened a telephonic hearing on the
Lomeli Plaintiffs very first hearing TRO motion, on Mavch 18, 2013, withiout requiting either service of process or |’
slx days notice; all that was required was notice to defense counsel, which is typteally the only “pracess™ required it
TRO proceedings, and which Defendants admitied was provided relative to this patticular TRO motion. And as
noted by the Court Jast week, “the Nooksack Indian Tribe Communications Page stated that ‘Chiistavas Cheeks will
be mailed out December i2th' TRO-Scheduling Order, at 1. Although Plaintilis have reason to velteve that the
Chrisimas Checks may have aleeady been issued — which, if trae, wonld severely linit the ability of this Court fo
provids prospective selief were [t to find Resolution No. 13-171 mnseverable — Plaintiifs will assume, for the sake of
this brief, that the checks havo yot to bo Issued. Buf see Declaration of Rudy St, Germain, af 1 (] fearned that
Treasurer Abby Smith has advised Tribal staff to rash the “Christmas Support™ ¢hecks today per Resolution No, 13-
171, instead of walting for tho Tribal Cowt’s decision on’ Platntiffs’ Motiont . . . P Declaratlon of Ryan D,
Dreveskracht, Exhibit A (opposing cotmsol vague as to whether Chrlstmas Support checks will issue).

PLAINTIFFS® BRIEF IN SUPPORT OF g : Gatanda Broadman PLEC
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State v. Nielsen, 960 1.2d 177, 181 (Idaho 1998) (citing Electric Bond & Share Co. v. Securlties
& 'E,\'c]muge Com., 303 U.S. 419 (1938); Carter v. Carter Coal Co., 298 U.8. 238 {(1936);
Boundary Backpackers v, Boundary Comunty, 913 P.2d 1141 (1996)).

Generally, in situations similat to the case at bar, courts have found benefits legislation to
be severable. In Smith v. Reynolds, for example, a three-judge panel of the U8, District Court for
the Eastern District of Pennsylvania was faced with determining whether a statutory provision
that required applicants for public welfare to liave resided In the State for a period of one year
before ehglblhty for assnstauce was consntutmml 277 E, Supp 65 22 (E D, Pa. 1967). The court
held that it was nof, becquse it dld not pass cqual piotecnon mustel

[I‘ Jhe constitutional test of equal protection is not satisfied by considerations of

minimal financial expediency fﬂone To be sure, the State may reduce or even

elintinate entirely welfarc payments if it chooses fo conserve resources in this
fashion; it may furn all beggars from its doors. But it may not arbitrarily tuin

away some who are in need while bestowing its charitable favors on others,

Theie must be some otherwise legitimate purpose for excluding members of the

class who ave in fact deprived of the protection and privileges of existing laws. It

is not enough to say that the class Is excluded because money is saved.

Id. at 68, As to relief, the court enjoined the state from enfoteing the residence requirement, but
left the remainder of the benefits legislation intact. fd.

It Westberry v. Fisher, a three-judge panel of the U.S, District Coutt for the Southemn
District of Maine was tasked with determining whether the sfate’s “so-called ‘maximum grant’
and ‘maximum budget’ regulations” worc constitutional under the equal protection clause. 297
ESupp. 1109, {111 (8.0, Me, 1969). The coutt held that they were not:

‘The only apparent purpose fo be served by the challenged regulations is to protect

the state treasury against the ‘burgeoning costs of public welfare, But the

regulations cannot be sustained on this basis. The protection of the public purse is

a valid, indeed necessaty, purpose relevant to all public programs, But it may not

be accomphshed by arbitrarily singling out a particular class of persons to bear

the entire burden of achieving that end, . . . The Atforney General’s position is
simply that, since there is no vested right to public welfare, the State may

PLAINTIFFS® BRIEF 1N SUPPORT OF Galanda Broadman PLLC

TEMPORARY RESTRAINING ORDER RELIEE-3 8606 35th Avenue NE, Ste. L1
Malilinp: P.0O. Box 15146
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distribute its largesse in any way it wishes and amoné any of its citizens it

chooses to favor. But the authorities are to the confrary. Unquestionably, there

has historically been no vested right to public welfare, However, once a state

elects to cstablish a program of public assistance, it must meet constitutional

standards; it canmnot arbitrarily deny to a portion of its citizens the bonefits of such

a progran,

Id. at 1115-16 (citation omitted). As to relicf, the court enjoinv.':d the state from enforcing the
“maximum grant and maximum budget regulations,” but left the remainder of the benefits
legislation intact. /d, at L116,

Finally, in Johnson . Robinson, the plaintiffs sought to. chijoin state officials( from the
enforcement of state statute requiring state welfare aid a.i.)i)licant to have continuously resided for
one whole year in the state, 296 F.Supp. 1165, 1167 (N.D. Il 1967). In determiniﬂg that ﬂ;\c
injunction should issue, Justice Fairchild of the U.S. Court of Appeals for the Seventh Cireuit,|
sitting on a three-judge pane! of the U.S. District Court for the Noxthern District of Illinois, held
that, for the same reasons eited in Smith, 277 F.éupp. 65 , the statute did not pass equal protection
muster, Johnson, 296 F.Supp. at 1169. As to relief, the court issued a preliminary injunction,
“qnjoining defendants, their successors, and persons under their control” from acting in
furtherance of the specific provisions of the Hlinois Public Welfare Code challenged, but left the
reinainder of the Welfare Code intact. L,

Based upon on-point case law, it appears that the Court must fashion relief that severs the
unconstifutional portion of Resolution Ne. 13-171 out of the Resolution, and that enjoins

Defendants from acting in furtherance of that specific portion of the Resclution,

B. Prospective v, Retrospective Reliof
Because Plaintiffs have asked the Coust “to address a ‘continuing violation® of suporior

law, “[flhc relief réquested must be prospective” and not retrospective. Corrigon v, Kron, No, 13-

0116, 2013 WL, 5442176, at *2 (B.D. Wash, Sept. 27, 2013) (quoting Seminole Tribe of Fflorider v.

PLAINTIFES® BRIBF IN SUPPORT OF Galanda Broadmsan PLLC
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Florida, 517 U.S. 44, 73 (1996)). Thus, Plaintiffs are admittedly bared from seeking “money
datages or refrospective equitable relief” Williams v. Oregon Dept, of Corrections, No, 12-
35091, 2013 WL 5648786, at *[ (9th Cir. Oct. 10, 2013); see afso Idaho v, Coetn d'dlene Tribe
of Idaho, 521 U.S, 261, 287, 289 (1997) (relief requested barred because it‘ wag the “functional
equivalent” to a “vetroactive levy upon:: funds in [fhe government’s] Freasury” and thetefore not
pmspect‘ive).3

This does not, however, bar all relief related to the issuance of government funds —
money damages for harims alveady caused (and that are therefore retrospective) ave not equivalent
to expenses that are ancillary to pn'osl3e;:tive relief. Tilc former ave baired, imt the latter are not.
See It ve Ellett, 254 F3d at 1144 (“The crlileal distinction is whether the plaintiff requests
prospeetive or retroactive relief. . ., The [U.S. Supreme] Court has repeatedly observed that
prospective relief . . . may have a substantie;l ancillary effect on a Statel’s treasury, but has
nevertheless consistently held that this fact alone s insufficient to convert such actions intoj.
actions.aéainst the State . . . ") (citing e.g. Milliken v. Bradley, 433 U.S. 267 (1977)) (emphasis
added); C.T. ex vel, Beason v. Bentley, No, 11-1123, 2013 WL 5231955, at *4 (M.D. Ala. Sept.
16, 2013) (holding that sovereign in;i;mnity does not “prohibit a federal court from entering
injuncti\}e rolief against a state officer, even if such relief may cost the state substqntiai sums of
money,” but that sovereign immunity “does, however, prevent a . . . cowt from awarding
vetroactive folief paid from the state freasury™).

In Milliken v. Bradley, for example, the U.S, Supreme Court held that an order requiring

the state fo pay the costs of education benefits for certain individuals being denied equal

3 But see It re Deposit Ins. Agency, 482 1.3d 612, 620-21 (2nd Cir, 2007} (noting that Coenr d'Alene was limited to
it fucts); Dubue v. Michigan Bd. of Law Examiners, 342 F,3d 610, 616-17 (Gth Cir. 2003) (same); Agua Culiente
Band of Cahuitla Indtans v. Hardin, 223 F.3d 1041, 1048 (9ih Cir2000) (snmo); American Exp. Travel Related
Services Co.. lnc. v. Stdamon-Evistoff, 155 FSupp2d 556, 569-71 (DNJ, 2010) (same); Gila River Indian
Commmunity v. Winkelnan, No, 05-1934, 2006 WL 1418079, at ¥2-3 (D, Ariz. May 22, 2006) (same).

PLAINTIFFS' BRIEY IN SUPPORT OF Galandg Broadman PLLC
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protection was proper because it was “pact of a plan that operate[d] prospectively to bring about
the delayed benefits” that were required by law, as opposéd to damages that “could be
characterized as retrospective, 433 U.S. at 289-90; see alse Papasan v. Altain, 478 U.S. 265, 282
(1986) (injunctive relief in equal protection challenge fo I'étate’s distribution of public school funds
allowed because “[a] remedy to eliminate this current disparity, even a vemedy that might require|
the expenditute of statute fands, would ensure complianco in the future with a substantive federal-
question deteymination rather than bestow an awayd for acerued monetacy lability™),

Likewisc, in Luckey v. Harris, the U.S, Court of Appeals for the Eleventh Circuit reversed
a trial court’s holding that an equal protection remedy that included “increased funding for
indigent services” that was bome by the state was batted by sovereign immunity. 860 F.2d 1012,
1014 (11th Cir, 1988). In analyzing the requested velief, the court held:

[T]he determining factor is the theory of the relief sought, . . . [Tlhe cssence of the

equal protection allegation is the present disparity in the distribution of tlie

benefits of state-hold assefs and not the past actions of the State. A remedy to

climinate this current disparity, even a remedy that might require the expenditure

of state funds, would ensure compliance in the thture . . . rather than bestow an

award for acerued monetary liability.
Id, at 1015 (quotation omitted); see also e.g. Aniriea v. Odom, 290 R.3d 178, 185~‘186 (4th Cir.}
2002) (injunction requiring that the state pay for dental sorconing and treatment not baried by
sovereign immunity); CSX Transp., Inc. v. Board of Public Works of State of W.Va., 138 F.3d
537, 541-43 (dth éir. 1998) (injunction against the collection of the itlegal taxes, even those that
already ltave been assessed, is i)i'ospectivc, and therefore not barred by sovereign immunity);|”
Swiith v, Sec. of Dept. of Envil. Prot, of Penit., No. 12-2189, 2013 WI. 6388555 (E.D, Px. Dee. 5,

2013) (injunction that requited the state to hire plainttf, and to spend state funds in doing so, not

barred by sovereign immunity),

PLAINT#FS® BRIRF IN SUPPORT OF ’ Galanda Breadman PLLC
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ﬁere, Plaintiffs’ “tlwol"y of the relief sought” is cleatly prospective. Luckep, 860 F.2d at
1014. Plaintitfs do not demand that the Tribe issue Christmas Suppoit checks. Plaintiffs simply
request that if the Tribe docs decide to issue Christmas Support checks, that Plaintiffs be provided
the cqual protection and due process of law required by the Nooksack Constitution, As currently
drafted, Resotuiion No, 13-171 does not meet these requirements. Plaintiffs have thus requested
that the Court order the Tribe to correct the “dispavity in the distribution of the benefits” that
cutrently exists under Resolution No., 13-171. fd. Plaintiffs do not seek money damages or any
type of re[ié{“ that can propetly be construed as retrospective.

111, CONCLUSION
‘Chis Court must issue a TRO o{‘dering that Defendants refrain from acting in furtherance

of Resol_utionNo. 13-171 as it is currently drafted,

To Plaintiffs, it makes no difference whether Defendants are enjoined from acting in
furtherance of the entire Resolution No, 13-171, or metely the unconstitutional portion of the
Resolution,

Based upén on-point case law, however, it appeats that the Court must fashion rcli—cf that
severs the unconstitutional portion of Resolution No. 13-171 out of the Resolution, and enjoins
Defendants from acting in furtherance of that {)ortion of the Regolution. Plaintiffs thus propose
that the Defendants be enjoined as follows:

Defendants are hereby enjoined from enforcing the portion of Resolution No. 13-

171 that restiicts the availability of “Christmas Support checks” to Nooksack
Tribal members “not subject to pending disenolliment proceedings.”

1

{1

111
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A Proposed Order reflecting this language is included with this responsive briefing,

DATED this 17th day of December, 2013,

Gabriel S, Galanda

Aunthony S. Broadman

Ryan D. Dreveskracht

Attorneys for Plaintiffs
GALANDA BROADMAN, PLLC
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DECLARATION OF SERVICE

I, Gabriel S, Galands, say:

1. [ am over eighteen years of age and ‘am competent fo testify, and have personal
knowledgo of the facts set forth hetein. :L am co-counsel of record for Plaintiffs,

2, Today, I caused the attached documents to be delivered to the following:

Grett Turley

Rickie Armstrong

Tribal Attorney

Qffice of Tribal Attorney
Nooksack Indian Tribe
5047 Mt. Baker Hwy
P.0, Box 157

Deming, WA 98244

A courtesy copy was emailed to:
Thomas Schlosser
Morisset, Schiosser, Jozwiak & Somerville
1115 Norton Building
801 Second Avenue
Seattle, WA 98104-1509
The foregoing statement is made under penalty of pesjuty under the laws of the Nooksack

Tribe and the State of Washington and is true and cotrect,

DATED this 17th day of December, 2013,

GABRIEL 8. GALANDA

PLAINTIPFS' BRIEF IN SUPPORT OF H Galanda Rroadman PLLC
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of eoVereign immunlty, that the.Reepondent’s sovereign 1mmun1ty
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c.. Injuncblve/Declaratory Relief

As there was 1o, . dge of co}lateral suff;'
congtitutional requ_”; te : .
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awarded ‘

of first impression,
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‘a tgand conclusions of 1a
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TIT, Condlusion

NOW THEREFORE, IT I§ ORDERED:

' The Tribal Couxt’s dec:.sion is AFFIRMED in paz;ft and
'REMANDED in part for further action in accordance ‘with thig

opinion . _
DATED this 9th day of September, 2013.
ConcuEring:

' Jane Sm:.th
Pres:.ding Judge

p;gg_ At;kmsbn
Judge




EXHIBIT FF



. FILED
IN THE TRIBAL COURT OF GUIRAULT TRIBAL GauRy
OF THE Z1IDEC -6 AM 8: 3]

QUINAULT INDIAN NATION

E. LEE SCHLENDER
Plaintiff
pLLLE, Case No. CV-12-078

v. ORDER OF DISMISSAL

QUINAULT INDIAN NATION,
Defendant.

This matter comes before tﬁe Tribal Court on remand from
the Quinault Indian Nation éourt of Appeals pursuanﬁ to an Order
issued on September 9, 2013. Opinion, Schlender v. Quinault
Indian Nation, No. CV-12-078 {(Quin. Ct. App. Sept. 9, 2013)
[hereinafter “Opinion”}. For the reasons discussed below, this
matter is hereby DISMISSED.

L. Facts and Procedural History

Pro se Plaintiff E. Lee Schlender — a former judge of this
Court — filed a Complaint in this matter on June 25, 2012,
alleging that the Quinault Tndian Nation (“Nation”) had breached
an employment contract executed between the parties on August
26, 2008, Complaint, Exhibit A [hereinafter “Emnployment

Agreement”]. According to Plaintiff, the Nation terminated his
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employment (1) “without cause” and in violation of the terms of
the Employment Agreement, and {2) in circumvention of Title 5 of
the Quinault Tribal Code. Complalnt at 9 XV; see also generally
id. Exs. A(l), B {Quinault Business Committee Resolutions
authorizing the appointment of Plaintiff pursuant te Title 5).
Plaintiff named the Nation proper as a defendant, id. at § 2,
seeking the following relief:
1. [A1ll sums due the. Plaintiff and to become due in the
future, as both accrued and future amounts payable per
the terms and conditions of the Employment Agreement

in a sum of not less than $300,000.00.

2. Interest and costs in a sum to be determined upon
trial and entered upon a Judgment of th{e] Court.

3, Such other 'and further xrelief as the Court deems
proper in this proceedings [sic] including but not
limited to re-instatement of Plaintiff as Chief Judge
with an award of all accrued back salary and benefits.

Id. at T ¥ZIV. On BAugust 9, 2012, Plaintiff filed a First
mmended Complaint, adding the following additional relief:
4. [T]hat the Court enter an Order re-instating Plaintiff
to the office of Judge of the Quinault Nation with all
Title 5 powers and. authority provided therein until
his removal as per Title 5, with an award of accrued
salary and benefits until he is so removed.
First Amended Complaint at 9 XVII.

On November 16, 2012, the Nation filed a Motion to Dismiss
Plaintiff’s First Amended Complaint, arguing that Plaintiff had
(1) failed to comply with the pre-filing réquirements of Q.T.C.

§ 99.02.040(a): (2) failed to comply with the service



requirements of Q.T.C. § 30B.05.020; (3) was barred by the
statue of limitations, Q.T.C. § 99.01.010; and (4) was barred by
tribal sovereign immunity. Memorandum of Points and Authorities

in Support of Defenda;w.t’s Motion to Dismiss, at 2.
On January 22, 2013, this Court granted Defendant’s Motion

to Dismiss, holding that:

1. Initial MNotice of the c¢laim was not served on the
Quinault Business Committee as required under a strict

reading of Q.T.C. § 99.02.040; and

2, The Contract between the parties was not c¢lear and

unambiguous as to a waiver of sovereign immunity. In
addition, the Quinault constitutional requirement of
security was not mnet. Thus, the action was barred by

tribal sovereign immunity.
Order to Dismiss, Schlender v. Quinault Indian Nation, No. CV-
12-078 (Quin. Tribal Ct. Jan. 22, 2013).

On February 1, 2013, Defendant appealed the Court’s Order
of Dismissal, arguing that (1) the Defendant was propexly
served; (2) tribal sovereign immunity does not render the Nation
immune from Title 5; and (3) the Nation is not immune from
declaratory relief, Notice of Appeal at 2.

On September 10, 2013, the Quinault Court of Appeals issued
an Opinion and Order that partially affirmed and partially
reversed this Court’s Ozrder of Dismissal. As to this Court’s
holding on Plaintiff’s failure to comply with the pre-filing
requirements of Q.T.C. § 99.02.040(a}), the Court of BAppeals

reversed, holding that separate service on the President of the
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Quinault Indian WNation and the Secretary of the Quinault
Business Committee, in addition to service upon the Office of
Reservation Attorney, is not réquired. Opinion at 5. 'Réther,
service is sufficient under Q.T.C. § 99.02.040(a) if it is made
upon only “‘the president and the Office of Reservation
Attorney.’” Id. (quoting Quinault Indian Nation v. Hendricks,
Nos. CV-11-093, Cv-i1-110, at 4 (Quin. Ct. App.)).

As to the Tribal Court’s holding on sovereign immunity, the
Court of Appeals affirmed, holding that Article V, Section 3(d)
of the Ouinault Constitution, “a provision seemingly unique to
the Nation, requires that a waiver of sovereign immunity must be
accompanied by a pledge of collateral.” Id. at 6 {citing Pura
v. Quinault Housing Authority, No, CV-12-002 (Quin. Ct. App.
Aug. 27, 2013}). The Court of Appeals went on, however, to hold
that this does not necessarily - dispose of Plaintiff’s
nonmonetary prospective claims fox rélief. Id. at 7. The Court
of Appeals found that “[tlhe availability of the Quinault
judiciary to award declaratory relief in an action against the
sovereign appears to be a matter of Ifirst impression” and
instructed this Court to make findings of fact and conclusions
of law on this matter of “significant importance.” Id.

//
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IT. TIaw and Analysis
A, legal Standaxd

“Soverelgn immunity is a Jjurisdictional question, because
courts do not have authority to hear a case against a government
unless it has expressly consented to that exact suit.”
Kalantari v. Spirit Mountain Gaming, Inc., 6 Am. Tribal Law 94,
99 (Grand Ronde Ct. App. 2005). In reviewing a challenge based
on lack of Jurisdiction, a triél court “must only consider the
allegations of the complaint and documents referenced therein
and attached thereto,_ in the light most favorable to the
plaintiff.” Nichole Medical Eguipment & Supply, Inc. V.
TriCenturion, Inc., 694 F.3d 340, 347 (3d Cir. 2012} (quotation
omitted). In so doing, “the court must consider the allegations
of the complaint as true.”  Parenti v. U.5., WNo. 03-5457, 2003
T WL 23200011, at *1 (W.D. Wash. Dec. 22, 2003).

Where jurisdiction 1is properly alleged, a claim may be
dismissed “only if it clearly appears to be immaterial and made
solely fox the purpose of obtaining jurisdiction or is wholly

insubstantial and frivolous.”?

Gould FElectronics Inc. v. U.S.,
220 F.3d 169, 178 (3rd Cir. 2000j. ({internal guotations
omitted). As stated by the U.S. Supreme Court in Bell v. Hood,

327 U.8. 678 (1946):

1 A claim is frivolous “where it lacks an arguable basis either in law or in
fact.” Neitzke v. Williams, 490 U,8. 319, 325 (1989). Dismissal is only
appropriate “for a claim based on an indisputably meritless legal theory.”
Fogle v. Pierson, 435 F.3d 1252, 1259 {10th Cir. 2006).
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Jurisdiction . . . is not defeated . . . by the
possibility that the averments might fail to state a
cause of action on which petitioners could actually
recover. For it is well settled that the failure to
state a proper cause of action calls for a judgment on

the merits and not for a dismissal for want of

jurisdiction. Whether the complaint states a cause of

action on which relief could be granted is a question

of law and just as issues of fact it must be decided

after and not Dbefore . the court has assumed

jurisdiction over the controversy. If the court does
later exercise its jurisdiction to determine that the
allegations in the complaint do not state a ground for
relief, then dismissal of the case would be on the
merits, not for want of jurisdiction.
Id. at 682 (citing Swafford v. Templeton, 185 U.S. 487, 493-9%4
{1902); Binderup v. Pathe Fxchange, 263 U.S. 291, 305-308
(1923)).

Thus, although the Court of Appeals instructed this Court
to “complete findings of fact and conclusions of law” in
determining the availability of. declaratory relief, this Court
nholds that the Jjurisdictional analysis requested necessarily
omits any analysis of the merits or evaluation of the facts.
Opinion, at 7. See e.g. Cronin v. Browner, 898 F.Supp. 1052,
1058 n.5 (S.D.N.Y.,1995) {citing Bell, 327 U.S. 678, and holding
that “a subject matter jurisdiction analysis . . . does not
involve addressing the merits”).

B. Analysis
The Court begins with the presupposition that “soverelgn

immunity- does not shield wrongdoiﬁg” and that it is not “fair

and just for one to have a right but their only remedy is barred
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by sovereign dimmunity.”  Ft. Peck Sioux Council v. Ft. Peck
Tribes, 4 BAm. Tribal Law 292, 298 (Fort Peck Ct. App. 2003).
Responsible tribal governments owe a duty to their membership;
and that duty entails, at minimum} that the Tribal Court be
empowered to hear grievances that allege acts repugnant to the
Tribe’g own constitution and law. See generally Menefee v,
Grand Traverse Band of Ottawa and Chippewa Indians, No., 97-12-
092-CV, 2004 Wi, 5714978, at *3 (Grand Traverse Tribal Ct. May 5,
2004); Norton v, Shelby County, 118 U.S. 425, 442 (1886); Crater
v. Galaza, 508 F.3d 1281, 1267 (9th Cir. 2007}:; U.S. v. Sampson,
275 F.Supp.2d 49, 68 (D. Mass. 2003); Seattle School Dist. No. I
of King County v. State, 585 P.2d 71, 87 n.7 (Wash. 1978).

At the same time, though, tribal governments must be
allowed to protect their Tpublic treasury, financial integrity,
autonomy, [and] decision making ability” from constant
subjection to legal attack. Kalantari, 6 Am. Tribal Law at 98
(citing Alden v, Maine, 527 U.S. 706, 750-51 (1999)). As noted
in an extremely well~reasonéd opinion of the Fort Peck Court of
Appeals:

{Slovereign immunity essentially Dboils down to

substantial bothersome interference with the operation

of government. . . . BSovereign immunity protects

tribes against unconsented lawsuits that would drain

tribal treasuries, interfere with tribal government
operations, and handicap the tribe's ability to

provide much-needed services to its people. .

There 1s no doubt that the doctrine:' of soverelgn
immunity is the singular most important issue facing

s



all 1Indian govermments today. . . . Tribes are
afforded the dignity consisternt with sovereign
entities; they are protected from unconsented lawsults
which drain their treasuries, dinterfere with daily
governmental operations and handicap their ability to
provide necessary services to their people. In short,
.sovereign immunity allows tribal governments to take
their limited resources and run a more efficient,
effective and productive entity; all of which
ultimately dinures to the benefit of 1its people.
Recognizing the great need for services on Indian
Reservations there should be no one unmindful of the
importance of sovereign immunity, without which Tribal
governments would be severely handicapped if not
incapacitated. Thus, when the invecation of sovereign
immunity advances the benefits of its purpose and
rationale {courts should] continue to strongly support
the doctrine.

Ft. Peck Sioux Council, 4 Am. Tribal Law at 288-98.

“On the one hand, sovereign immunity is an important shield
against outside attacks on the Tribe's resources and ability to
govern itself. However, that shield should not deny . . . the
right to question the actions of [the] government in a tribal
judicial forum.” Oneida Internal Security Dept. v. Somers, No.
06-0011, 2006 WL 6469430, at *3 (Oneida Ct. App. May 23, 2006).
The Court’s decision today seeks to balance these two elements
by espousing a test that, on the one hand, invocates sovereign
immunity where it advances the benefits of its purpose, and, on
the other, provides a much-needed forum for dispute resolution.
See generally Matthew L.M. Fletcher, (Re) Solving the Tribal No-
Forum Conundrum: Michigan v. Bay Mills Indian Community, 123

Yale L.J. Online 311 (2013).



1. The Ex parte Young Exception to Sovereign Immunity.

The doctrine known as the “Ex parte Young exception”
derives from the U.S. Supreme Court case of Ex parte Young, 209
U.S. 123 (1908). In that case, the Supreme Court ruled that
Fdward T. Young, as attorney general of the State of Minnesota,
could properly be enjoined in from enforcing unconstitutional
state penalties against the railroad. The Court held:

[TIndividuals who, as officers of the state, are

clothed with some duty in regard to the enforcement of

the laws of the state, and who threaten and are about

to commence proceedings, either of a civil or criminal

nature, to enforce against parties affected an

unconstitutional act, . violating the Federal

Constitution, may be enjoined by a Federal court of

equity from such action.
Id. at 155-56.

The Ex parte Young doctrine has since spawnéd numerous
federal appellate cases upholding, explaining, and recognizing
its fundamental principles - most recently in the U.S. Supreme
Court case of Verizon Maryland, Inc., v. Public Service Com'n of
Maryland, where it was held that “a court need only conduct a

‘straightforward inquiry into whether [the] complaint alleges an
ongoing violation of [a superior] law® and seeks relief properly
characterized as prospective.’” 535 U.S. 635, 645 (2002}
(quoting Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261,

296 {1997)).

2 gaee generally Pennhurst State School & Hosp. v. Halderman, 465 U.5. 89, 105-
106 {1984).



Every Indian judiciary that this Court is aware of has
found that this test strikes the proper balance between the
sword of justice and the shield of sovereign immunity. See e.q.
Arendt v. Ward, 9 Am. Tribal Law 443 (Ho-Chunk Trial Ct. 2011}
(holding that the Ex parte Young exception applies, but only
when a plaintiff requests nonmonetary relief); Cleveland v.
Garvin, 8 BAm. Tribal Law 21, 35 (Ho-Chunk Trial Ct, 2009)
(same}; Honyaoma v. Nuvamsa, 7 Am. Tribal Law 320, 324 (Hopi Ct.
App. 2008) {citing the Ex parte Young exception and holding that
“yhere a tribal official acts and such action is based upon an
vunconstitutional law, then-that official is not protected by the
doctrine of sovereign immunity.”); Fox v. Brown, 6 Am. Tribal
TLaw 446, 449 n.2 (Mohegan Trial Ct. 2005) (™A limited exception
to the general principle of sovereign immunity has long been
recognized, where prospective injunctive or declaratory relief
i3 sought challenging the actions of state officials.f) {citing
Ex parte Young, 209 U.S. 123); Kirkwood v. Decorah, 6 Am. Tribal
Law 188 (Ho-Chunk Trial Ct. 2005) (same); Whiteagle v. Cloud, 5.
Am. Tribal Law 178 {(Ho-Chunk Trial Ct. 2004) (same); Fletcher v.
Grand Traverse Band Tribal Council, 2004 WL 5714967, at *9
(Grand Traverse Tribal Ct. Jan. 8, 2004) {discussing the Ex
parte Young exception}); Olson V. Nooksack Indian Housing
Authority, 6 NICS Bpp. 49, 54 (Nooksack Ct. App. 2001) (noting

that “[vl]arious tribal courts as well as the Ninth Circuit have
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adopted” the BEx parté Young exception);.McDade v. Individual
Members of Te-Moak Council, No. SF-CV-004-99, 2000 WL 35782656,
Nev. Inter-Tribal Ct. App. Mar. 8, 2000 (ABecause the Appellant
alleged unconstitutional acts by Appellees, they have no
immunity through the doctrine of sovereign immanity.”) {(citing
Ex parte Young, 209 U.S. 123); Lynch v. Yomba Shoshone Tribe,
Nos., CVC-YT-003-96, CVC-YT-004-96, CVC-YT-005-96, 1997 WL
34704354, at *4 (Nev. Inter-Tribal Ct. BApp. Jul. 16, 1%97)
(“Because the appellant alleged unconstitutional acts by
AppelléesA. .'- , they have no immunity through the doctrine of
sovereign immunity.”) {citing Ex parte Young, 209 U.S. 123).

Today, we Jjoin our sister courts in adopting the Ex parte
Young exception to tribal sovereign immunity.

2. Ex parte Young Fiction.

Although, in reality, Ex parte Young is an “exception” to
soverelign immunity, the doctrine. employs a fiction to obtain
this result. See Elephant Butte Irrig. Dist. of N.M. v. Dep't
of the Interior, 160 ¥.3d 602, 607-08 (10th Cir. 1998)(“The Ex
parte Young doctrine is not actually an exception to [sovereign]
immunity because it applies only when the lawsuit involves an
action against state officlals, not against the state.”). Thus,
in order to properly plead an Ex parte Young suit - in order to
employ this fiction - a plaintiff must name the officer that is

“eclothed with some duty in regard to the enforcement of the
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laws,” regulations, or policieé that wviolate a superior law. Ex
parte Young, 209 U.S. at 155; see also Crowe & Dunlevy, P.C. v.
Stidham, 640 ¥.3d 1140, 1154 (10th Cir. 2011y (“The Ex parte
Young exception proceeds on the fiction that an action against a
state official seeking only prospective injunctive relief is not
an action against the state . . . .}; Agua Caliente. Band of
Cahuilla Indians v. Hardin, 223 F.3d 1041, 1046 (Sth Cir. 2000)
(*The Young doctrine is premised on the fiction that such a suit
is not an action against a ‘State’ and is therefore not subject
to the sovereign immunity bhar.”); Turano v. Board of Ed. of
Island Trees Union Free School Dist. No. 26, 411 F.Supp. 205,
213 (E.D.N.Y. 1976) (“The fiction upon which the Young decision
is supported is thaﬁ a suit against a state officer to restrain
him from taking action in his official capacity is a suit
against tﬁe individual officer and not against the state.”}:;
Hercules Inc. v. Minnesota State Highway Dept., 337 F.Supp. 7§5,
800 (D. Minn. 1972) (“[E}veryone knew that the Court [in Ex
parte Young] was engaging in fiction when it regarded the suit
as one against an individual named Young rather than against the
state of Minnesota.”) (quotation omitted).

Suits that do not properly employ this fiction are parred
by sovereign immunity. See Santiago V. N:Y. Sfate Dep't of
Corr. Servs., 945 F.2d 25, 32 (2d Cir.1991) (dismissing

equitable claims for prospective relief because plaintiff did
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not use Ex parte Young “fiction,” but instead named state
agency); Dariano v. Morgan Hill Unified Sch. Dist,, 822
¥.Supp.2d 1037, 1042 (N.D. Cal. 2011) (“Plaintiffs have named a
state entity . . . as a Defendant. Howaver, because Ex parte
Young only enables suit agalnst state officials, it does not
permit Plaintiffs to sue [the state gntity].”); Cheek v.
Garrett, No. 10-0508, 2011 WL 839860, at *3 (D. Utah Mar. 8,
2011) {("Because Plaintiffs have named the State as the
Defendant, rather than an individual state officer, the Eg parte
Young exception does not apply.”}; Harris v. N.Y., 419 F.3upp.2d
530, 534 (S.D.N.Y.2006) ({dismissing the plaintiff's claims fox
injunctive relief because the plaintiff did not name state
officials as required by Ex parte Young): Sandoval v. Department
of Motor Vehicles State of New York, 333 F.Supp.2d 40, 43
(E.D.N.Y. 2004) (“[Allthough Plaintiff is requesting prospective
injunctive relief, this action does not fall within the confines
of the EX parte Young doctrine, because Plaintiff has not. named
a state official as a defendant.”).

The Court thus comes to thé first step of a propérly plead
Ex parte Young suit: A plaintiff must name the officer that is
clothed with some duty in the enforcement of the alleged.
unconstitutional or legally proscribed law, xegulation, or
policy,

/7

-13-



3, Official v. Personal Capacity Suits.

Another caveat to the Ex parte Young fiction is that the
plaintiff must specify that he or- she is suing the “official
capacity” of the named tribal officer. The explicit narrning of
the official in this capacity is important because, generally,
unless specified, a sult against an official is assumed to be
against his or her “personal capacity.” Ali v. Barry, No. 94-
0518, 1995 WL 350788, at *2 (D.D.C. May 22, 19985) (assumed to be
named in personal capacities): Cheyenne-Arapaho Gaming Com'n V.
National Indian Gaming Com'n, 214 F.Supp.2d 1155, 1le4 (N.D.
Okla. 2002) {noting that “immunity is assumed until proven
otherwise”}. A personal capacity suit dges not evoke the FEx
parte Young exception because there is no need. The government
is not implicated - the suit is against the named official
personally. As described by the U.S. Supreme Court in Kentucky
v. Graham:

Personal-capacity suits seek to impose personal

liability upon a government official for actions he

takes under color of state law. Officlal-capacity
suits, in contrast, “generally represent only anothexr

way of pleading an action against an entity of which

an officer is an agent.”  Monell v. New York City

Dept. of Social Services, 436 U.S. 658, 690 n.55

{(1978) . As long as the government entdty receives

notice and an opportunity to xrespond, an official~-

capacity suit is, in all respects other than name, to

be treated as a suit against the entity. It is not a

suit against the official personally, for the real

party in interest is the entity. Thus, while an award

of damages against an official in his personal
capacity can be executed only against the ofificial's

14



' personal assets, a plaintiff seeking to recover on a
damages judgment in an official-capacity suit must

look to the government entity itself. Should the

officlal die pending final resolution of a personal-

capacity action, the plaintiff would have to -pursue

his action against the, decedent's estate. In an

official-capacity action in federal court, death or

replacement of the named offigial will result in
automatic substitution of the official's successor in
office.
473 U.S. 159, 165-66 & n.11l (1985) (citation omitted)}; see also
Rodriguez v. Cook County, I1l., 664 F.3d 627, 632 {7th Cir.
2011) (holding that “[i]ndividual-capacity claims against
[officlals] are not covered” by sovereign immunity).

An official capacity suit, on the other hand, is not
actually against the official, but “against the sovereign the
official represents.” Derrickson v. City of Danville, Ill., 845
F.2d 715, 719 (7th Cir. 1988); see also Welch v. Laney, 57 F.3d
1004, 1009 (11th Cir. 1995) (®[Wlhere a plaintiff brings an
action against a public official in his official capacity, the
suit is against the office that official represents, and not the
official himself.”); ILangweiler v. Borough of Newtown, No. 10-
3210, 2010 WL 5393529, at *3 (E.D. Pa. Dec. 29, 2010) (“[A]n
offictal-capacity suit is against the entity itself.”); Wallace
v. City of Montgomery, 956 F.Supp. 965, 976 (M.D. Ala. 1996)
("It is well established that ‘suits against an officlal in his

or her official capacity are suits against the entity the

individual represents.’”) {(quoting Parker v. Williams, 862 F.2d
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1471, 1476 n.4 (1lth Cir. 1989)). It is tﬁus that an official
capacity suit is the only way to obtain the relief requested by
the Ex parte Young exception - a personal capacity suit enjoins
a person, but an official capacity sﬁit enjoins the government.
1f a personal capacity suit is brought against a tribal
official, he or she may raige a personal immunity defense
whereunder, depending upon the defense raised, the court must
decide whether the official “act{ed] outside the scope of his
authority” in committing the alleged act. Cline v. cunanan, No.
NOO-CIV-02/08-5, at 6. (Nooksack Ct. App. Jan. 12, 2009); see
also Butz v. FEconomou, 438 U.s. 478, 480 (1878) {certain
government officials are ventitled to absolute immunity for all

discreticnary acts within the scope of their authority.”).® But

3 Although often confused with “soversign immunity,” certain defenses, such as
legislative, prosecutorial,' judicial, and presidential iwmunity defenses are
actually “absolute immunity” defenses. Cleveland v. Garvin, 8 Am. Tribal Law
2%, 32 n,13 (Ho-Chunk Trial Ct. 2009). These types of defemses are available
wto insure independence of action on their part, so that they may exercise
discretion in the performance of their duties without haxassment or
intimidation, and without fear that their actions might result in personal
liability.” Barbara J. Van BArsdale, et al., Persons or Acts Entitied to
Absolute Immanity, 15 BAm, Jur. 2d Civil Rights § 102z ({2013). Other
government officials are entitled to an immunity defense, too, but not
“absolute immunity.” Instead, they are entitled to “qualified immunity,”
which is available “to protect officials who are reguired to exercise their
discretion and the relatsd public interest in encouraging the vigorous
exercise of official authority.” Butz, 438 U.S. at 506; see also Ratte v.
Corrigan, No. 11-11190, 2013 WL 6185259, at *5-8 (E.D. Mich. Nov. 28, 2013)
(distinguishinq between gqualified and absolute (judicial) immunity). Txibal
Councilmembers often act as the executive and legislative branch, they arae
therefore entitled to an absolute immunity defense when sued in theix
personal capacities and performing these functions. See e.g. Cline, No. NOO~
CIV-02/08-5, at 7-8; In re Nuvumsa, 7 Am. Tribal Law 305, 308 n.2 (Hopi Ct.
App. 2007); see also generally Schmidt v. Contra Costa County, 693 F.3d 1122,
1135-38 (9th Cir. 2012) (applying the legislative immunity test}. Othar
tribal officials, though, depending on their role, are merely entitled to
“gqualified immunity.” See generally Butz, 438 U.S. 478. A qualified
immunity determination involves three inquiries: (1) identification of the
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this is not sovereign immunity, because the sovereign has not
been implicated; Ex parte Young does not apply.! See e.g. Magyar
v. Kennedy, MNo. 12-5906, 2013 WL 6119243 (E.D. Pa. HNov. 20,
2013} ({applying the personal immunity defense -tes’c, but not Ex
parte Young).

The Court thus comes to the second step of a properly plead
Ex parte Young suit: A plaintiff must name the officer that is
clothed with some duty in the enforcement of the alleged
unconstitutional or legally proscribed- law, zregulation, or
policy in his ox her “official capacity.”

A

right that has allegedly been violated, {2} the determination of whether that
right was clearly established such that a reasonable official would have
known of it, and (3) the determination of whether a reasonable officer would
have believed that the challenged conduct was lawful. LSO, Ltd. v. Stroh,
205 F.3d 1146, 1157 {9th Cir. 2000). “The first two questions are issues of
law; the third, although ultimately a legal question, may require fact
finding as well.”  Shoshone-Bannock Tribes v. Fish & Game Comm'n, 42 F.3d
1278, 1285-86 {9th Cir. 1994).

4 phis 45 not to be confused with a second “scope of authority” question often
raised in federal courts. In federal courts, tribal sovereignty itself has
been held as inferior to the laws of ths federal government. Donovan v.
Coeur d'Alene Tribal Farm, 151 F.2d 1113 (9%h Cir. 1283}, In these
instances, where the tribe itself adopts a law or policy that conflicts with
a “superior” federal law, the txibe itself is said to have “actéd beyond the
scope of [its] authority” such that sovereign immunity will not apply to
anyone acting in furtherance of that law or policy. See Tenmeco 0il Co. v.
Sac and Fox Tribe of Indians, 725 F.2d 572, 574 (10th Cir. 1984} (“If the
gsovereign did not have the power to make a law, then the official hy
necessity acted outside the scope of his authority in enforcing it, making
him 1liable +to suit.”); Northern States Power Co. v. Prairie Island
Mdewakanton Sioux Indian Community, 991 ¥F.2d 458 (8th Cir. 1993} (same).
This test 1s not applicabhle in the context of tribal courts, howsver, as the
supremacy of federal law should not be at issue. Seymour v. Colville
Confederated Tribes, No. AP96-022, 2001 WL 36243309, at *2-3 ({Colville Ct.
App. Oct. 18, 2001); Seven Arrows, L.L.C. v, Tulalip Tribe of Washington, No.
TUL-CI-4/96-499, 1997 WL 34706747, at *1 (Tulalip Ct. Bpp. Jul. 14, 1997};
see also Cleveland, 8 Am. ¥ribal Law at 27 n.5 (applying Ex parte Young and
noting that a tribal official does not share “the sovereign immunity of the
tribe” when sued iIn tribal, as opposed to federal,. court in his or her
afficial capacity).
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4. Prospective v. Retrospective Relief.

¥inally, because the Ex parte Young exception is meant “to
address a ‘continuing violation’” of superior law, “[tlhe relief
requested must be prospective” and, for the most part,
nonmonetary. Corrigon v. Kron, No. 13-0116, 2013 WL 5442176, at
*2  (E.D. Wash. Sept. 27, 2013) {quoting Seminole Tribe of
Florida v. Florida, 517 U.S. 44, 73 (1996)); see also generally
Salt River Project Agr. Imp. and Power pDist., v. Lee, 672 F.3d
1176, 1181 (9th Cir. 2012} . But to say that the relief
requested must'be completely nonmonetary would not be entirely
true. What is important is that the relief be prospective, S0
that the fiction of Ex parte Young can be maintained.

“When a state official is asked to make a payment directly
from the public fisc,” for example, “eourts will no longer close
théir eyes' to the fact that such vrelief is in fact relief
against the [government].” Harkless v. Sweeny Independent
School Dist., 388 F.Supp. 738, 747 (D.C. Tex.}, aff’d in part,
rev’d in part, 554 F.2d 1353 (5th Cirx. 1977). Nor will the
exception apply where the relief requested is the “functilonal
equivalent” to a “retroactive ievy upon funds in {the
government’ sl Treasury,” Idaho v. Coeur d!Alene Tribe of Idaho,

521 y.5. 261, 287, 289 (1997),° or “vhen the rellef requested

5 put see In re Deposit Ins. Agency, 482 F.3d 612, 620-21 (2nd Cir. 2007}
{noting that Coeur dfAlene was limited to its facts); Dubuc v. Michlgan Bd.
of ILaw Examiners, 342 F.3d 610, 616-17 - {6th Cir., 2003} ({(same); Agua Caliente

~18-



would, in effect, require the sovereign's specific performance
of a contract.” Tamiami Development Corp. V. ﬂﬁccosqkee Trihe
of Indians of Fla., 177 F.3d 1212, 1226 (1lth Cir. 1899).

These types of relief are all barred because they are
retrospective - not necessarlily because they are monetary.
Administrative expenses that are ancillary to the prospective
relief, therefore, are not barred. This includes, for example,
the “‘payment of state funds . . . as a necessary consequence of
compliance in the future.’” Milliken v. Bradley, 433 U.S3. 267,
289 (1977) (quoting Edelman V. Jordan, 415 U.S. 651, 668
{1974)}. Hence, in Milliken the U.S. Supreme Court held an order
“to eliminaté a de jure segregated school system” by requliring
the state to “share the future costs” of certain “educational
components” did not violate the Ex parte Young exception because
the payments were “part of a plan that operates prospectively to
bring about the delayed benefits of a unitary gchool system.”
rd. at 289-90; see also generally Quern v. Jordan, 440 U.S. 332,
346-48 (1979) (administrative costs); ZILuckey v. Harris, 860 F.2d
1012, 1015 (1lth Cir. 1988) (increased funding for indigent
services); Kimble v. Solomon, 599 F.2d 399 {4th Cir. 1979)

(obligation to pay for medical services).

Band of Cahuilla Indians v. Hardin, 223 F.3d 1041, 1048 (9th Cir.2000)
{same); American Exp. Travel Related Services Co., Inc. v. Sidamon-Eristoff,
755 F.Supp.2d 556, 569-71 (D.N.J. 2010) (same); Gila River Indian Community
v. Winkelman, No. 05-1934, 2006 WL 1418079, at #2-3 (D. Ariz. May 22, 2006)
[same} . )
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The Court thus comes to the third and final step o;f a
properly plead Ex parte Young suit: A plaintiff must name the
officer that is clothed with some duty in the enforcement of the
alleged unconstitutional or legally proscribed law, regulation,
or policy in his or her wofficial capacity,” and the relief
requested must be prospective rathexr than retrospective.

5. Application to the Case at Bar.

Here, Plaintiff has failed to properly plead the Ex parte
Young exception. First, Plaintiff has named the Quinault Indian
Nation proper as a defendant, instead of evoking the Ex parte
Young fiction by naming the officer that is clothed with some
duty in the enforcement of the alleged unconstitutional or
legally proscribed law, regulation, or policy in his or her
“wofficial capacity.”  First Anended Complaint, at 1. Seéond,
the relief sought by in the Complaint is barred to the extent
that Plaintiff seeks retrospective relief 1n the form of
monetary damages, interest, and/or specific performance of the
Employment Agreement. Id., at 6-7.

Because all claims made in Plaintiff’s First BAmended
Complaint are claims over which this Court lacks jurisdiction,
plaintiff’s First BAmended Complaint must be dismissed. The
Court lacks the ‘jurisdiction to evaluate the merits of
plaintiff’s grievance and thus cannot render any findings of

fact. Bell, 327 U.S. at 682.
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IIL, Cénclusion

Today, we join our sister courts in adopting the Ex parte
Youny exception to tribal sovereign immunity. This test
invocates sovereign immunity where it advances the benefits of
its purpose, while at the same time providing a much-needed
forum for grievances against the Quinéult Indian Nation.

But, unfortunately for Plaintiff, Ex parte Young was not
properly pled in this instance. As such, the Quinault judiciary
lacks jurisdiction over Plaintiff’s First Amended Complaint and,
therefore, Plaintiff’s ¥First BAmended Complaint must be
DISMISSED.

The Court cannot, however, summarily pronounce that
Plaintiff is incapable of pleading some combination of claims
and relief for which the Ex parte Young exception applies.

Accordingly, the Court grants Plaintiff leave to file an
amended complaint, consistent with the above rulings, within

THIRTY (30) DAYS of the date this Order is entered by the Clerk.

NOW THEREFORE, IT IS ORDERED:

1. Plaintiff’s First Amended Complaint is  hexeby
DISMISSED, without prejudice.

2. . Plaintiff is granted leave to file an amended
complaint, consistent with the above ruliﬁgs, within thirty (30)
days of the date this Order is enﬁered by the Clerk.

/!

-21-



DATED thisi"#\day of Decémber, 2013,

Gabriel €. Galanda
Judge
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