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STATEMENT OF JURISDICTION

Plaintiffs No Casino in Plymouth and Citizens Equal Rights Alliance
(collectively NCIP) alleged jurisdiction under 28 U.S.C. § 1331 and 5 U.S.C. {§ 701 ez
seq. ‘The district court’s Article I1I jurisdiction, however, is in dispute, as Defendants-
Appellees U.S. Department of the Interior, ¢# a/. contend that NCIP has failed to
establish standing to sue. See infra Argument 1.

The district court entered final judgment on October 14, 2015. Appellants’
Excerpts of Record (ER) 6. Plaintiffs filed a timely notice of appeal on October 30,
2015. ER1. This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

The Ione Band of Miwok Indians (Ione Band or Band) is a federally recognized
tribe with approximately 750 members located in the vicinity of Plymouth, California,
about 40 miles southeast of Sacramento in Amador County. The Band’s ancestors,
like northern California Indians generally, were displaced and nearly annihilated by
successive waves of invasion of their territory. Although an 1851 treaty negotiated
and signed between those ancestors and the United States promised them a
reservation, the treaty was never ratified by the Senate, and the Indians were overrun
in the gold rush. The Ione Band settled on a 40-acre tract within the contemplated
reserved area, which the United States spent more than two decades trying to acquire
for it as a reservation in the early 1900s, but that effort stalled due to repeated title

problems with the property. In 1970, the Band renewed its request that the United
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States acquire land in trust for it but that request, initially agreed to, got caught up in
policy disputes in the U.S. Department of the Interior (Interior) over the Band’s
recognition that were not resolved until 1994.

Finally, on May 24, 2012, Interior issued a Record of Decision (ROD) stating
its decision to acquire approximately 228 acres of land in Plymouth (the Plymouth
Parcels) in trust for the Ione Band. Interior determined that it has authority to take
the Plymouth Parcels in trust for the Band under the Indian Reorganization Act (IRA)
of 1934, § 5, 48 Stat. 985, 25 U.S.C. § 465, because the Band is a “recognized Indian
Tribe now under Federal jurisdiction,” within the meaning of § 19 of the Act, 25
U.S.C. § 479. Interior further determined that the Plymouth Parcels are eligible for
gaming under the Indian Gaming Regulatory Act IGRA), 25 U.S.C. §§ 2701-2721,
because Interior will acquire the Parcels in trust as part of “the restoration of lands for
an Indian tribe that is restored to Federal recognition.” The issues on appeal are:

1. Should this case should be dismissed for lack of jurisdiction because
NCIP did not allege in its First Amended Complaint, and on summary judgment did
not provide affidavits or other evidence of, the facts necessary to establish its standing
to sue?

2. Did Acting Assistant Secretary — Indian Affairs Donald Laverdure have
authority to determine to take the Plymouth Parcels in trust, where the Secretary of

the Interior has delegated that decision to the Assistant Secretary pursuant to statute
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and Mr. Laverdure temporarily assumed the position of “acting” Assistant Secretary in
accordance with the Federal Vacancies Reform Act, 5 U.S.C. § 3345?

3. Did Interior reasonably determine that the Ione Band, which has been
on the Federal Register list of federally recognized tribes since 1994, is a “recognized
Indian tribe” within the meaning of the Indian Reorganization Act, 25 U.S.C. § 479?

STATEMENT OF FACTS
A.  Statutory and Regulatory Provisions
1. The Indian Reorganization Act of 1934 (IRA)

Congress enacted the IRA in 1934 to encourage tribes “to revitalize their self-
government,” take control of their “business and economic affairs,” and assure a
viable territorial base by “put|ting] a halt to the loss of tribal lands through allotment.”
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 151 (1973). This “sweeping’ legislation,
Morton v. Mancari, 417 U.S. 535, 542 (1974), manifested a sharp change of direction in
tederal policy toward the Indians. It replaced the assimilationist policy at the time of
the General Allotment Act of 1887, 25 U.S.C. § 331 ¢t seq., which had been designed
to “put an end to tribal organization” and to “dealings with Indians * * * as tribes.”
United States v. Celestine, 215 U.S. 278, 290 (1909). It also repudiated the previous
policies that sought to end tribal communal land ownership. See eg.,, 25 U.S.C. § 461
(prohibiting further allotment of land); 7. at § 462 (extending indefinitely the periods
of trust or restrictions on alienation of Indian lands); 4. at § 464 (prohibiting any

transfer of Indian lands except exchanges authorized by the Secretary).
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Section 5 of the IRA, codified at 25 U.S.C. § 465, authorizes the Secretary, “in
hler] discretion, to acquire * * * any interest in lands * * * for the purpose of
providing land for Indians.” Id. at § 465. Any such lands “shall be taken in the name
of the United States in trust for the Indian tribe or individual Indian,” and “shall be
exempt from State and local taxation.” I4. By authorizing new trust acquisitions,

§ 465 allows the Secretary to restore or replace the lands and related economic
opportunities that were lost or rendered unavailable through allotment and other
governmental policies. See Mescalero Apache Tribe, 511 U.S. at 151; South Dakota v. U.S.
Dep’t of Interior, 423 F.3d 790, 798 (8th Cir. 2005).

The IRA provides three definitions of “Indians” eligible for benefits, including
land acquisition, under the IRA. See 25 U.S.C. § 479. The first definition, relevant
here, pertains to “all persons of Indian descent who are members of any recognized
Indian tribe now under Federal jurisdiction.” Id. It defines “tribe” to mean “any
Indian tribe, organized band, pueblo, or the Indians residing on one reservation.” Id.
As discussed fra, pp. 32-33, the Supreme Court in Carcier v. Salazar, 555 U.S. 379
(2009), addressed the IRA’s first definition of “Indians” and held that the word
“now” in the phrase “now under Federal jurisdiction” means in 1934, when the IRA
was enacted, such that a tribe must have been “under Federal jurisdiction” in 1934 to
qualify for IRA benefits.

Interior regulations at 25 C.F.R. Part 151 establish procedures and substantive
criteria to govern the Secretary’s exercise of discretionary authority to acquire land in

4
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trust for Indian tribes and individual Indians. 25 C.F.R. § 151.1. Those regulations
provide that the Secretary may acquire land into trust “[w]hen the Secretary
determines that the acquisition of the land is necessary to facilitate tribal self-
determination, economic development, or Indian housing.” Id. § 151.3(a)(3). The
Secretary must allow a period for state and local governments to comment on the
proposed acquisition and must consider, znter alia, the tribe’s need for the land, the
purposes for which the land will be used, the impact of removing the land from state
and local tax rolls, and potential jurisdictional problems and land use conflicts. See 7.
§ 151.10(b), (¢), (e), (). Interior must also determine whether the acquisition complies
with the National Environmental Policy Act INEPA), 42 U.S.C. §§ 4321 to 4370h. Id.
§ 151.10(h).

2. The Indian Gaming Regulatory Act (IGRA)

IGRA governs gaming on Indian lands.! Congtess enacted IGRA in 1988 “to
provide a statutory basis for the operation of gaming by Indian tribes as a means of
promoting tribal economic development, self-sufficiency, and strong tribal
governments.” 25 U.S.C. § 2702(1). The National Indian Gaming Commission
(NIGC) monitors gaming under IGRA. Id. §§ 2704(a), 2706(b). Under IGRA, a tribe

may engage in Class III gaming, which includes slot machines and casino games, only

! Congtess enacted IGRA after the Supreme Court held that states generally lack civil

regulatory authority to regulate gaming on Indian reservations. See California v.
Cabazon Band of Mission Indians, 480 U.S. 202 (1987).
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if certain conditions are satisfied, including that the tribe and the State enter into a
compact approved by the Secretary of the Interior to govern the conduct of such
gaming. Id. § 2710(d)(1)(C), (d)(8). IGRA thus “seeks to balance the competing
sovereign interests of the federal government, state governments, and Indian tribes,
by giving each a role in the regulatory scheme.” Artichoke Joe's Cal. Grand Casino v.
Norton, 353 F.3d 712, 715 (9th Cir. 2003).

IGRA applies only to federally recognized tribes and governs gaming on
“Indian lands,” which includes lands held in trust by the United States for an Indian
tribe. Id. §§ 2710, 2703(4)(B). IGRA, however, generally prohibits gaming activities
on “lands acquired by the Secretary in trust for the benefit of an Indian tribe after
October 17, 1988,” IGRA’s effective date. Id. § 2719(a). The statute makes certain
exceptions to this prohibition, including—as relevant here—for lands “taken into
trust as part of * * * the restoration of lands for an Indian tribe that is restored to
Federal recognition.” Id. at § 2719(b)(1)(B). The exceptions “ensur|e] that tribes
lacking reservations when IGRA was enacted are not disadvantaged relative to more
established ones,” City of Roseville v. Norton, 348 F.3d 1020, 1030 (D.C. Cir. 2003), and
provide “some sense of parity between tribes that had been disbanded and those that
had not,” City of Roseville v. Norton, 219 F. Supp. 2d 130, 161 (D.D.C. 2002).

In 2008, Interior published regulations setting forth its current policy and
standards for implementing IGRA § 2719. 73 Fed. Reg. 29,354 (May 20, 2008)
(codified at 25 C.F.R. pt. 292). The § 2719 regulations interpreting the “restored

6
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lands” exception provide that a tribe qualifies for the exception only if it was restored
to federal recognition by Congress, a federal court, or through Interior’s
“administrative Federal Acknowledgment Process” under Interior’s regulations at 25
C.F.R. Part 83. The § 2719 regulations generally apply prospectively by virtue of a
provision that grandfathers “applicable agency actions when, before the effective date
of these regulations, the Department or the [NIGC] issued a written opinion
regarding the applicability of 25 U.S.C. § 2719 for land to be used for a particular
gaming establishment.” 25 C.F.R. § 292.26(b). The grandfather regulation reserves to
Interior or NIGC the “full discretion to quality, withdraw or modify such opinions”
prior to the issuance of a final agency decision. Id.

B.  Factual Background
1. The Ione Band in the 19th Century

The Ione Band traces its ancestry to the Miwok and Nisenan peoples who
historically resided on lands that today make up Amador County. Federal Appellees’
Supplemental Excerpts of Record (FSER) 473-476. The Band’s ancestors, like
northern California Indians generally, were effectively enslaved, marginalized, and
nearly annihilated by successive waves of invaders, beginning in the mid-1700s with
the establishment of missions supported by the Spanish and Mexican governments.
FSER471. In 1848, California became a territory of the United States and, in that
same year, gold was discovered at Sutter’s Mill, causing tens of thousands of miners

and settlers to pour into the area. After California became a state in 1850, the United
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States immediately commenced government-to-government relations with the native
Californians. In 1851 and 1852, pursuant to congressional authorization, three
commissioners entered into 18 treaties with California Indian tribes or bands, which
would have set aside some 7.5 million acres in California as reservations. FSER483.

One of these treaties, Treaty |, encompasses the lands of the ancestors of the
Ione Band, and the lands to be reserved under the treaty were located in the
traditional territory of the Northern Sierra Miwok, from which the Ione Band derives
specific ancestry. The Band itself is a successor in interest to signatories of Treaty J.
FSER488. And the Plymouth Parcels lie within the boundaries of the treaty
reservation area. FSER484.

California’s new Senators, however, opposed ratification and the treaties were
not ratified. Id., FSER486. The failure to follow through on promises of protection
and support for these vulnerable populations “had a more rapid and destructive effect
on the California Indian population and culture than any other single event,” reducing
the population from about 100,000 to 30,000 in 20 years. FSER484.

2. 1905 to 1941: Interior’s Efforts to Acquire a Reservation for
the Ione Band

By the beginning of the twentieth century, most of the northern California
Indians had been evicted from their villages, including the Miwok, and they scattered
as a matter of survival. FSER487. The Ione Band located on a 40-acre tract of land

southeast of Sacramento, which it has occupied since before 1900. FSER58S.



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 18 of 151

In 1905, attention was focused on the plight of landless Indians in California.
In 19006, C. E. Kelsey, a special agent to the Commissioner of Indian Affairs, wrote a
report on the conditions of California Indians, based on eight months of hands-on
research and a census of the Indians. Kelsey’s report prompted Congress in 1906 to
appropriate funds to purchase lands for the Indians living in small settlements in
northern and central California; additional acquisition funds were repeatedly
appropriated through 1933. See Artichoke Joe’s California Grand Casino v. Norton, 278 F.
Supp. 2d 1174, 1176 n.1 (E.D. Cal. 2003).

Kelsey’s report identified 36 Ione Indians in Amador County and designated
them as being “without land.”* FSER588. In May 1915, another special agent, John
J. Terrell, described in detail his efforts to negotiate a purchase for the Ione Band of
their “Indian Village,” noting the Band’s deep attachment to “their old home spot
around which cluster so many sacred memories,” and finding that the Ione Indians
“have stronger claims to their ancient Village than any others.” Id.; FSER2-3. Agent
Terrell’s census of the Ione Band, prepared with the assistance of the Band’s newly
elected leader, Chief Charlie Maximo, identified 101 residents, including many in the

1905 census. FSERO, 492.

* The extensive correspondence and reports documenting Intetiot’s interactions with
the Ione Band and efforts to acquire a reservation for them is reproduced at FSER1-
506. It is also summarized in the ROD. See FSER530.



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 19 of 151

By August 1916 Agent Terrell had received approval for purchase of the 40
acres, but the effort stalled due to title problems, documented in a series of letters
between 1916 and 1920. FSERG60-3006, 589. In 1917, Agent Terrell reported on the
“sore disappointment to the Indians” that the acquisition might fail, relating that the
“chief of this band” explained that the Ione had always resided at that location.
FSER589. A 1920 report to the Commissioner of Indian Affairs again documented
the residence of the Band on the 40 acres. Id. Correspondence and reports between
1923 and 1925 again continued to document the Indians at Ione and included a
request from the Assistant Commissioner of Indian Affairs to the Superintendent of
the Sacramento Agency to give the purchase of land for the Ione “early attention with
a view to clearing the way for final action.” Id. A 1927 report documented the Ione
Band population to be 46 and reported on the legal difficulties in purchasing land for
the Band. In 1930, a letter summarized the problem of getting clear title to the parcel,
noting that it had persisted “for more than eight years.” FSER590.

In 1933, as described in a series of letters, Interior continued to attempt to
address the problem of landless Indians in Amador County, including those living
near lone, in coordination with local authorities, but no breakthrough occurred. Id.
The next correspondence was in 1941, when the Band sent a letter petitioning Interior
to acquire the land. Id That same year, the Sacramento Indian Agency, in a letter to

the Commissioner, detailed then-recent efforts to again try to purchase the land for
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the Ione Band and described impediments to the acquisition, including lack of clear
title. Id.

The record shows no contacts between Interior and the Ione Indians for the
next 30 years. This lack of contact is unexplained, but it coincides both with the onset
of World War II and another shift in federal Indian policy which, from the late 1940s
to the early 1960s, supported the assimilation of Native Americans into the dominant
society and the termination of the federal trust relationship with tribes. The policy
included, for example, the 1958 California Rancheria Act, which authorized the
Secretary to terminate the Federal Government’s trust supervision of 41 California
reservations. See Amador County, Californial v. Salazar, 640 F.3d 373, 375 (D.C. Cir.
2011).

3. 1972: Commissioner Bruce’s Decision

In the late 1960s, the United States once again adopted a policy of Indian self-
determination. Congress repudiated its policy of terminating recognized Indian tribes
and actively promoted their restoration. Coben’s Handbook of Federal Indian Law at
§ 1.07 at 97-104 (Nell Jessup Newton ed. (2012)). Thus, beginning in 1970, with the
help of California Indian Legal Services, the Ione Band sought again to have Interior
acquire the 40-acre parcel as its reservation, but title problems remained. In October
1972, the Band in a state-court action successfully quieted title to the 40-acre tract of

land in the names of the plaintiffs and “other members of the Ione Band of Indians.”

11



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 21 of 151

FSER447-448. The Band also contacted Interior, stating its desire that the United
States agree to accept title to the land and hold it in trust for the Band. FSER442-444.

On October 18, 1972, Commissioner of Indian Affairs Louis Bruce responded
to the Band’s request, expressly confirming that the Secretary had the authority to
acquire the 40-acre parcel in trust for the Ione Band under IRA § 465. FSER591,
445-446. Specifically, Commissioner Bruce found that Interior had “evidently
recognized” the Band when trust acquisition of the 40-acre parcel was contemplated
in the early 1900s, noted that the Band had never voted to reject the IRA, and
concluded that the Band “thus [is] eligible for the purchase of the land under this
Act” FSER446. The Commissioner directed the Bureau of Indian Affairs (BIA) to
take steps to call an election for the Band to reorganize its tribal government under
the IRA, and agreed to accept the land in trust. FSER446, 591.

4. 1975-1993: Interior’s De Facto Termination of the Band’s
Recognition and the Burris Litigation

Commissioner Bruce’s instructions, however, were not carried out. Interior
was unable to verify that the Band had clear title to the 40-acre tract, and in the
interim Interior began developing regulations for the first time establishing a formal
administrative process for recognizing, or “acknowledging” tribes, which took effect
in 1978. See 25 C.F.R. pt. 83 (the Part 83 acknowledgment regulations). Interior
informed the Ione Band that it would have to apply for recognition through the

acknowledgment regulations and, in 1979, placed the Band on the list of tribes
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petitioning for recognition under those regulations. FSER449. On February 5, 1979,
Interior published in the Federal Register its first list of recognized tribes, which did
not include the Ione Band. See 44 Fed. Reg. 7235, 7235-37 (Feb. 5, 1979).

The Band began the laborious process of finding and compiling the historical
documents required to support acknowledgment under the regulations and sought
support for its acknowledgment. In 1988, the issue came to a head when Amador
County notified the Band that it intended to assess property taxes on the 40-acre
parcel for the first time. FSER450. A faction of the Band filed suit against the United
States to compel a determination that the Band was a recognized tribe and that the
40-acre parcel was not subject to non-federal jurisdiction. A competing faction of the
Band, composed of individuals sharing ownership of the 40-acre parcel, was also
named as a defendant and counterclaimed. See Ione Band of Miwok Indians v. Burris,
CIV-§8-90-0993. See ER Vol. 3.

In the Burris litigation, Interior initially maintained the view that the Band was
not a recognized tribe and moved for summary judgment on the ground that the Band,
by failing to avail itself of the acknowledgment process, had not exhausted its
administrative remedies. ER274-343. In 1992, the district court granted the United
States’ motion, without addressing whether any of Interior’s past actions constituted
recognition. ER364-389. The claims between the two competing factions of the
Band regarding the status of the 40-acre parcel, however, continued. Judgment was
not entered in the case until September 1996, at which time the district court, unable

13
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to determine that either faction represented the Band and the Band’s claim to the 40-
acre parcel, held that the County had jurisdiction over it and dismissed the matter.
ER396-417. In the interim, however, as explained below, Interior reaffirmed the
Band’s status as a federally recognized tribe.

5. Interior’s 1994 Reaffirmation of the Band’s Recognition

In 1994, Assistant Secretary — Indian Affairs® Ada Deer reaffirmed
Commissioner Bruce’s 1972 decision confirming the federal recognized status of the
Band and directed that the Band be placed on the list of federally recognized tribes.
FSER458. In a follow-up to her initial letter memorializing the Band’s reaffirmed
status, Assistant Secretary Deer subsequently advised the Band to investigate different
land for trust acquisition in light of the continuing title issues plaguing the 40-acre
tract. FSER460.1-460.3. Interior included the Ione Band on the Secretary’s 1995
Federal Register list of recognized tribes, 60 Fed. Reg. 9250, 9252 (Feb. 16, 1995), and
on every list thereafter, e.g., 81 Fed. Reg. 26,826, 26,828 (May 4, 2010).

In late 1996, the Band held tribal government elections that resulted in Interior
acknowledging the Band’s tribal government. Esther Burris, et al.; and Nicolas Villa, |r.

v. Sacramento Area Director, BLA, 33 IBIA 55 (Nov. 25, 1998). The Band adopted its

3 The Assistant Secretary — Indian Affairs replaced and assumed the duties of the
Commissioner of Indian Affairs in 1977. 42 Fed. Reg. 53,682, 53,628 (Oct. 3, 1977).

14
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Tribal Constitution in August 2002, which Interior approved in September of that
year.

C. Administrative Proceedings

With the resolution of tribal governance issues, the Band resumed in earnest its
efforts to have Interior acquire land in trust for it, now focusing on the Plymouth
Parcels rather than the problem-ridden 40-acre parcel. In November 2003, Interior
began the requisite NEPA process with the publication of a notice of intent in the
Federal Register that the Band proposed that Interior acquire in trust for the Band
approximately 200 acres in the Plymouth area for a gaming facility. FSER527.
Interior held public hearings over the next three months and began work on a draft
Environmental Impact Statement (EIS). I4. The Band submitted its formal trust
acquisition application in November 2005.

1. Interior’s 2006 Indian Lands Determination

Prior to its submitting its trust application, the Band in September 2004
requested a determination that the Plymouth Parcels, if taken in trust, would qualify
under IGRA as “Indian lands” on which the Band could conduct gaming.* FSER462-
464, 582. On September 19, 20006, Interior Associate Solicitor Carl Artman

concluded, in a memorandum to the Associate Deputy Secretary, that the Plymouth

* Although the Band made its request to NIGC, Interior made the Indian lands
determination consistent with a May 2006 memorandum of agreement delegating
such determinations to the Solicitor’s Office when they are requested in connection
with a fee-to-trust application.

15
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Parcels would qualify for gaming under IGRA, because the Parcels satisfied the
“restored lands” exception for land acquired in trust after IGRA’s enactment.

Artman first concluded that the Ione Band is a “tribe restored to Federal
recognition” as required by IGRA § 2719(b)(1)(B)(iii). Artman concluded that
Commissioner Bruce’s 1972 letter directing the BIA to take land into trust for the
Band was a “clear, unambiguous statement” that Interior was dealing with the Band as
a recognized tribe “in accordance with the practices of the Department at the time.”
FSER5006-507. Artman further concluded that Interior’s failure to follow through on
the Commissioner’s instructions, and the agency’s position in the Burris litigation that
the Band was o7 recognized, were actions “wholly inconsistent with” the
Commissioner’s recognition and as such “manifest[ed] a termination of the
recognized relationship.” FSER507. Finally, Artman concluded that Assistant
Secretary Deer’s 1994 reaffirmation of Commissioner Bruce’s position and inclusion
of the Ione Band on the list of federally recognized tribes “amounts to a restoration
of the Band’s status as a recognized Band.” Id.

Artman also concluded that the Plymouth Parcels qualified as “restored lands.”
Applying standards consistent with established Interior practices at the time, Artman
found that the Band had a historical connection to the land, due to the parcels’
proximity to the Band’s historic tribal burial grounds and the site where its
predecessors signed Treaty |, as well as a modern connection through the residence of
tribal members and holding of tribal governmental meetings in the area. FSER507-

16
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508. On September 26, 20006, Interior Associate Deputy Secretary James Cason
concurred in the Artman opinion, making it the Department’s position that the
Plymouth Parcels qualified for gaming under IGRA (hereinafter referred to as the
“2006 Indian Lands Determination”).” FSER510.

2. NEPA Proceedings

In April 2008, Interior issued a draft EIS evaluating the impacts of the
proposed casino and hotel project and a reasonable range of alternatives. After an
extended comment period, a public hearing, and consideration and incorporation of
comments on the draft EIS, Interior issued the final EIS in August 2010. See
FSER526, 531. The EIS explained that the purpose and need for taking the land into
trust was to allow for the development of uses of the Plymouth Parcels that would
improve the long-term economic condition of the Band and its members through the
establishment of a stable, sustainable source of employment and revenue. FSER527.
Such revenues would be used to support social and educational programs for the

elderly, the poor, and younger tribal members. Id.

> The 2006 Indian Lands Determination was purportedly reversed and withdrawn in
2009 by Solicitor David Bernhardt, but in 2011, Solicitor Hilary Tompkins reaffirmed
the 2006 Indian Lands Determination, after concluding that neither Bernhardt’s
circulation of his draft legal opinion nor his issuance of a memorandum regarding it to
the Acting Deputy Assistant Secretary had the effect of withdrawing or reversing the
2006 Determination. FSER515-523. On appeal, NCIP does not challenge the 2006
Determination based on the purported 2009 withdrawal.

17
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D. Record of Decision

On May 24, 2012, then Acting Assistant Secretary — Indian Affairs, Donald E.
Laverdure, issued a Record of Decision (ROD) accepting the Band’s application for
trust acquisition of the Plymouth Parcels. FSER530-597; 77 Fed. Reg. 31,871 (May
30, 2012). The ROD implements the gaming and hotel proposal set forth as the
preferred alternative in the EIS, with mitigation measures that adequately address the
project’s environmental impacts. FSER531-532. Interior determined that the
preferred alternative best promotes the long-term economic self-sufficiency, self-
determination, and self-governance of the Band and provides the best opportunity for
attracting and maintaining a significant, stable, long-term source of tribal
governmental revenue. As such, it provides the best prospects for maintaining and
expanding tribal governmental programs to provide health, education, housing, social,
cultural, and environmental programs as well as employment and career development
opportunities for its members. FSER531.

1. Eligibility for Gaming

Interior determined that the Plymouth Parcels qualify for gaming under
IGRA’s restored lands exception, as set forth in the 2006 Indian Lands
Determination, discussed s#pra pp. 15-17. The ROD noted that Interior’s § 2719
regulations, which took effect in August 2008, provide that a tribe may quality as
having been “restored to Federal recognition” under IGRA only if recognition is

restored by Congress, a federal court, or Interior’s Part 83 acknowledgment
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regulations. But Interior concluded that the § 2719 regulations do not apply to the
2006 Indian Lands Determination because it qualifies for grandfathering under

§ 292.26(b) of those regulations. FSER582. Interior then concluded that the 2006
Indian Lands Determination properly concludes that the Band is a restored tribe
based on the unique history of the Band’s relationship with the United States.

Interior also determined that the Plymouth Parcels qualify as “restored lands” for the
Ione Band because the Band has both historical and modern day connections to the
area where the lands are located, and that the land’s acquisition is reasonably temporal
to the Band’s restoration. FSER583.

2. Statutory Authority under the IRA

Interior also determined it had authority to take land into trust for the Ione
Band under the IRA. The ROD acknowledged that Interior’s authority to take land
into trust under the IRA’s first definition of Indian, see 25 U.S.C. § 479, is limited to
“recognized Indian tribes” that were “under Federal jurisdiction” in 1934. FSER584.
Interior relied on a thorough analysis of the statutory language, legislative history and
context, course of implementation, and the Supreme Court’s Carcieri opinion,
originally undertaken in the record of decision pertaining to a trust acquisition for the

Cowlitz Indian Tribe, dated December 17, 2010 (Cowlitz ROD).® That interpretation,

6 See U.S. Dep’t of the Intetior, BIA, Record of Decision, Trust Acquisition of, and
Reservation Proclamation for the 151.87-acre Cowlitz Parcel in Clark County, Washington, for the
Cowlitz Indian Tribe (Dec. 2010). Available at

Cont.
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with some revisions, has since been formalized in a Solicitor’s Memorandum Opinion
applicable to all fee-to-trust decisions.’

Interior determined that “recognized” has a meaning distinct from “under
Federal jurisdiction” and that the IRA “places no time limit on recognition.” Cowlitz
ROD at 89 (ADDG69) (quoting Carezeri, 555 U.S. at 398 (Breyer, J., concurring)).
Interior concluded, therefore, that it was sufficient that the Ione Band was federally
recognized at the time of the trust acquisition determination. FSER591.

As for “under Federal jurisdiction,” Interior observed that a “plain meaning”
interpretation coextensive with Congress’s plenary authority over Indians would be
allow Interior to acquire land for any recognized tribe and would be inconsistent with
Carciers. See Cowlitz ROD at 96-97 (ADD96-97). Finding the phrase thus ambiguous
in its context, Interior reasoned that Congress intended to limit the IRA to those
tribes for which the United States had actually exercised jurisdiction and assumed

tederal responsibilities or obligations. I4. To implement this interpretation, Interior

http://www.bia.gov/cs/groups/mywesp/documents/text/idc012719.pdf (relevant
portions reproduced in the Addendum at 55-88). The Cowlitz Record of Decision
was challenged in federal court and remanded to the agency for reasons unrelated to
the Carcieri decision. Interior’s new decision issued in April 2013 was just upheld by
the D.C. Circuit. See Confederated Tribes of Grand Ronde Cmty. of Oregon v. Jewell,
__F.3d__, No. 14-5326, 2016 WL 4056092 (D.C. Cir. July 29, 2010).

7 See M-37029, The Meaning of “Under Federal Jurisdiction” for Purposes of the Indian
Reorganization Act (Mar. 12, 2014) (2014 IRA M-Opinion), available at
https://www.doi.gov/sites/doi.opengov.ibmcloud.com/files /uploads/M-37029.pdf
(reproduced in the Addendum at 29-54).
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adopted a two-part inquiry: (1) whether, at some point before the IRA’s 1934
enactment, the United States had taken an action or series of actions establishing or
reflecting federal obligations, duties, responsibility, or authority over a tribe; and

(2) whether such “jurisdictional status remained intact” at the time of the IRA’s
enactment. FSER586.

Interior concluded that the United States’ “consistent efforts to acquire land in
order to establish a reservation for the Band” constituted a “substantial effort[]” that
“confirms the existence of a jurisdictional relationship in 1934,” thus satistying step
one of the two-step inquiry. FSER590-591. These efforts extended without
disruption prior to and past 1934, thus satisfying the second step of the inquiry.
Interior thus determined that the Ione Band was under federal jurisdiction in 1934
within the meaning of the IRA. FSER593.

E. District Court Proceedings

NCIP filed suit in the district court, its complaint stating five claims challenging
the ROD. See Memorandum and Order (Order) 2; see also FSER598-625 (First
Amended Complaint). NCIP moved for summary judgment on Claim 1; Interior and
the Ione Band cross-moved for summary judgment on all claims, which motions the

district court granted. Order 5. On appeal, NCIP raises arguments relevant only to
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Claim 1, which therefore is the only part of the district court’s decision we discuss
here.?

In Claim 1, NCIP alleged that Interior lacked the authority to take land into
trust for the Ione Band because it is not a “recognized tribe now under Federal
jurisdiction” within the meaning of IRA § 479. Order 20. The district court rejected
NCIP’s contention that the Supreme Court’s decision in Carcieri v. Salagar, 555 U.S.
379 (2009), is dispositive on that question. Carieri held that the word “now” in the
phrase “now under Federal jurisdiction” meant 1934, and that a tribe had to be under
tederal jurisdiction in 1934 for the Secretary to place land in trust for it. 555 U.S. at
395. But, the district court explained, Carvieri did not interpret or otherwise explain
what it meant for a tribe to have been “under federal jurisdiction” in 1934. Order 21.
Finding this language to be ambiguous, the district court deferred to Interior’s
interpretation and concluded that “the administrative record is replete with
documentation from the early twentieth century” supporting Interior’s determination
that the Ione Band was under federal jurisdiction in 1934. Order 21-22. The district

court also concluded that Interior was not collaterally or judicially estopped by the

® The district court issued the following rulings on matters that NCIP does not raise
on appeal: (1) Interior did not violate its land acquisition regulations at 25 C.F.R. part
151 (Order 26-29); (2) Interior’s taking land into trust did not violate federalism
principles (Order 29-31); (3) once in trust, the Plymouth Parcels would satisty IGRA’s
statutory requirements pertaining to the restored lands exception (Order 31-32); and
(4) Interior’s analysis of the direct and indirect effects of taking the Plymouth Parcels
into trust complied with the NEPA (Order 32-34).
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Burris litigation from concluding that the Ione Band is a recognized tribe. Order 23-
26.

The district court also rejected NCIP’s argument that Acting Assistant
Secretary — Indian Affairs Laverdure lacked the authority to take the Plymouth Parcels
into trust. Order 19. The court explained that NCIP cited no authority for that
proposition, that the Secretary is authorized by statute to delegate her authority, and
that Mr. Laverdure assumed the position of “acting” Assistant Secretary in accordance
with the Federal Vacancies Reform Act, 5 U.S.C. §§ 3345-3349d. Order 19-20.

SUMMARY OF ARGUMENT

1. NCIP failed to satisty its burden to establish its standing to sue. Not
only does NCIP’s complaint fail to allege any injury to any association members
resulting from Interior’s decision, but in summary judgment proceedings, NCIP failed
to support any claim to standing with declarations or other evidence as required under
tirmly established in Supreme Court case law. See, e.g., Lujan v. Defenders of Wildlife, 504
U.S. 555 (1992); Summers v. Earth Island Institute, 555 U.S. 488 (2009). The Court
should dismiss this case for lack of jurisdiction.

2. Contrary to NCIP’s assertions, Acting Assistant Secretary Laverdure had
authority to decide to take the Plymouth Parcels in trust. Congress has granted the
Secretary broad authority to delegate her responsibilities, including deciding whether
to acquire land in trust, and the Secretary has formally delegated that authority to the

Assistant Secretary — Indian Affairs, as set forth in the Interior Department Manual.
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In addition, the Federal Vacancies Reform Act provides, as relevant here, that the
vacancy of an office subject to presidential appointment and Senate confirmation shall
be temporarily filled by the first assistant to such office. Mr. Laverdure, as Principal
Deputy Assistant Secretary — Indian Affairs, satisfied that requirement and thus was
propetly named as the “acting” Assistant Secretary when the then-present holder of
that office resigned. NCIP does not show otherwise.

3. Interior reasonably determined that the lone Band is a “recognized
Indian tribe” within the meaning of IRA § 479 based on the Band’s current-day status
as a federally recognized tribe. NCIP contends that the Supreme Court’s decision in
Carcieri v. Salazgar, 555 U.S. 379 (2009), held that § 479 limits IRA benefits to tribes
that were recognized in 1934, when the IRA was enacted. That is a patent misreading
ot Carcieri, which by its terms addressed only the meaning of “now” in the separate
phrase, “now under Federal jurisdiction” in § 479. Indeed, three Justices in Carviers, in
concurring opinions, explained that the IRA does #o7 require recognition to have
existed in 1934. Interior, based on these concurrences and its own interpretation of
the ambiguous statutory language, to which deference is due, reasonably concluded
that the word “now” does not modify “recognized Indian tribe,” such that tribal
recognition need not have existed in 1934. Interior’s interpretation has been upheld
in all post-Carcieri court opinions addressing the question including, significantly, the
D.C. Circuit, which recently issued the first court of appeals decision to address the
question after Carvieri. See Confederated Tribes of the Grand Ronde Cmty. of Oregon v. Jewell
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(Grand Ronde), __F.3d__, No. 14-5326, 2016 WL 4056092 (D.C. Cir. July 29, 2010).
Interior thus propetly relied on the 1994 reaffirmation of the Ione Band’s recognition
to conclude that it is a “recognized Indian tribe” within the meaning of § 479.

NCIP’s contention that the litigation in Ione Band of Miwok Indians v. Burris
collaterally estops Interior from finding that the Band was recognized in 1934 is
unavailing. This contention is irrelevant to review of the record before the Court
because Interior based its finding that the Band is a “recognized Indian tribe” under
the IRA on its current-day recognition, not recognition in 1934. In any event, this
argument fails because the Burvis litigation does not satisfy any of the requirements for
asserting estoppel against the United States: NCIP was not a party to Burris, and the
issue of the Ione Band’s recognition was not actually litigated or necessarily decided in

that case.

STANDARD OF REVIEW

This Court reviews a grant of summary judgment de novo, applying the same
standards that the district court applied. See Bagdadi v. Nazar, 84 F.3d 1194, 1197 (9th
Cir. 1996). Plaintiffs’ claims are reviewed under the deferential standard of review in
the Administrative Procedure Act (APA); a court may set aside the agency’s action
only if it is “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A); Earth Island Inst. v. U.S. Forest Serv., 697

F.3d 1010, 1013 (9th Cir. 2012).
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ARGUMENT
I. NCIP failed to establish standing to sue.

To demonstrate standing to sue, a plaintiff must show it has suffered an injury
in fact; there must be a causal connection between the injury and conduct complained
of such that the injury is fairly traceable to the challenged action of the defendant; and
it must be likely, not merely speculative, that plaintiff’s injury will be redressed by a
favorable decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). The
party invoking federal jurisdiction bears the burden of establishing standing—and, at
the summary judgment stage, such a party “can no longer rest on * * * ‘mere
allegations,” but must ‘set forth’ by affidavit or other evidence ‘specific facts.” Clapper
v. Ammnesty Intern., USA, 133 S. Ct. 1138, 1148-49 (2013) (quoting Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992)); see also Hajro v. U.S. Citizenship and Immigration
Services, 811 F.3d 1086, 1102, 1104 (2015) (same).

NCIP has failed to set forth, at any time, the requisite specific facts by affidavit
or other evidence to establish its standing to sue. NCIP’s complaint alleged only that
it “has members who own homes and operate businesses in and around the areas that

are included in the ROD,” and that co-plaintiff Citizens for Equal Rights Alliance

? An organization has representational standing to bring suit on behalf of its members
when “(a) its members would otherwise have standing to sue in their own right;

(b) the interests it seeks to protect are germane to the organization’s purpose; and

(c) neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit.” Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S.
333, 343 (1977).
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“has members in 22 states including members throughout California,” including
“members in an around the areas included in the ROD” as well as one “board
member [who] resides in Amador County near the subject Parcels.” FSERG05.
NCIP’s complaint alleged no injury from Interior’s decision to any specific members.
Nor did NCIP provide in the district court any declarations or evidence identifying
specific organization members or demonstrating that they satisfied the requirements
of standing—even after Interior argued in its cross-motion for summary judgment
that NCIP had failed to provide the competent evidence necessary to establish
standing on summary judgment. FSER627-629. NCIP argued only, in one
paragraph, that plaintiff organizations’ “interest in the environment and economic
well-being of Plymouth, Amador County, and the State of California” is identical to
those of parties in other suits challenging decisions by Interior to take land into trust.
FSERG631.

The district court held that NCIP has standing to sue without analysis, citing
only the parties’ briefing identified above. Order 12. The district court erred. The
Supreme Court has made clear that organizations’ “[s]elf-descriptions of their
membership” is not a sufficient basis on which a court may satisfy its “independent
obligation to assure that standing exists.” Swmmers v. Earth Island Inst., 555 U.S. 488,
499 (2009). “Without individual affidavits” the court cannot assure itself the
organizations have any members who will suffer the requisite actual and imminent

injury. Id.; see Long Beach Area Chamber of Commerce v. City of Long Beach, 603 F.3d 684,
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690 n.2 (9th Cir. 2010) (refusing to consider allegations in complaint in determining
whether plaintiff established standing for purposes of summary judgment).

Nor can NCIP cure its failure by submitting late-filed affidavits on appeal, as
standing must be established in the district court. Id. at 500. This case thus should be
dismissed for lack of Article 111 jurisdiction.

II.  Acting Assistant Secretary Laverdure had authority to sign the Record of
Decision determining to take the Plymouth Parcels in trust.

NCIP contends that the Acting Assistant Secretary — Indian Affairs, Donald
Laverdure, who signed the decision to take the Plymouth Parcels into trust lacked the
authority to do so. NCIP argues that the Secretary could not delegate her authority to
decide to take land into trust to any other officer in the Interior Department (Br. 21-
22); that assuming delegation was permissible, the Secretary could not delegate her
authority to Mr. Laverdure because he was not appointed by the President or
confirmed by the Senate (Br. 17-19); and in any event that Mr. Laverdure’s
designation as temporary “acting” Assistant Secretary when Assistant Secretary Larry
Echo Hawk resigned violated the Federal Vacancies Reform Act of 1998, 5 U.S.C.

§ 3345 (Br. 19-21). These arguments are incorrect.

The Interior Secretary properly delegated her authority to decide whether to
take land into trust to the Assistant Secretary — Indian Affairs. Congress has provided
the Interior Secretary broad authority to delegate her authority to other Interior

officials. The congressionally enacted Reorganization Plan No. 3 of 1950 transferred
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all functions of the Interior Department to the Secretary of the Interior, and provides
that the Secretary “may from time to time make such provisions as he shall deem
appropriate authorizing the performance by any other officer, of the Department of
the Interior of any function of the Secretary.” See 5 U.S.C. App. 1, Reorganization
Plan No. 3 of 1950, Secs. 1& 2 (originally enacted as 15 F.R. 3174, 64 Stat. 1262, as
amended June 1, 1971, Pub. L. 92-22, Sec. 3, 85 Stat. 75). This broad grant of
delegation authority contains no limitations and necessarily permits the Secretary to
delegate her authority to decide to take land into trust. And as this Court recently
recognized, an earlier, 1946 statute, 25 U.S.C. § 1a, also authorizes the Secretary to
delegate her powers and duties to the Commissioner of Indian Affairs (now the
Assistant Secretary — Indian Affairs). See Aguayo v. Jewell, _ F.3d __, No. 14-56909,
2016 WL 3648465, at *7 (9th Cir. July 8, 2016)). NCIP identifies no authority for the
contrary proposition.

The Secretary has properly exercised her delegation authority through Interior’s
Departmental Manual (DM).!? See 109 DM 1.4 (general delegation); 200 DM 1
(general authority and procedures for and scope of delegation) (ADID24-26). This
includes delegation of broad authorities over Indian matters to the Assistant Secretary

— Indian Affairs, including “all of the authority of the Secretary” pertinent thereto. See

19" The sections of the Interior Departmental Manual cited herein are available in the
Addendum and at http://elips.doi.gov/ELIPS /Browse.aspx?startid=452&dbid=0.
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209 DM 8 (delegations to the Assistant Secretary — Indian Affairs); 109 DM 8 (general
responsibilities of the Assistant Secretary — Indian Affairs) (ADD27-28,11-12). The
delegation thus includes the authority to take land into trust.

Finally, NCIP’s argument for reversal on the ground that Mr. Laverdure’s
designation as “acting” Assistant Secretary violated the Federal Vacancies Reform Act
is waived because NCIP did not allege a violation of the Federal Vacancies Reform
Act in its complaint or raise the issue in the district court. See Jachetta v. United States,
653 F.3d 898, 906 (9th Cir. 2011) (court will not consider argument based on cause of
action not stated in complaint); Hi/lis v. Heinemnan, 626 F.3d 1014, 1019 (9th Cir. 2010)
(arguments raised for the first time on appeal are waived). Even if not waived, the
argument fails on the merits. The Federal Vacancies Reform Act provides that, if an
officer of an executive agency who is required to be appointed by the President and
confirmed by the Senate appointment resigns, “the first assistant to the office of such
officer shall perform the functions and duties of the office temporarily in an active
capacity subject to the time limitations of section 3346.” 5 U.S.C. § 3345(a)(1).
Section 3346 provides, as relevant here, that the person serving as an acting officer
may serve for no longer than 210 days, beginning on the date the vacancy occurs. Id.
§ 3346(2)(1).

Because the Assistant Secretary — Indian Affairs is a presidentially-appointed
position, the Vacancies Act requires any vacancy of that position to be temporarily
filled, for no more than 210 days, by the first assistant to the Assistant Secretary. The
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first assistant to the Assistant Secretary — Indian Affairs is the Principal Deputy
Assistant Secretary — Indian Affairs, see 110 DM 8 (ADD13), which is the position Mr.
Laverdure held at the time Assistant Secretary Echohawk resigned.!! Mr. Laverdure
served in that capacity for only five months, well short of the 210-day period the
Vacancies Act authorizes. Thus Mr. Laverdure was propetly designated as Acting
Assistant Secretary under the Federal Vacancies Reform Act and had the authority to
sign the decision to take the Plymouth Parcels in trust.

III. Interior reasonably construed and applied IRA § 479 to determine that it
could take land in trust for the Ione Band.

The IRA provides three definitions of “Indians™ as used in the statute:
[1] all persons of Indian descent who are members of any recognized
Indian tribe now under Federal jurisdiction, * * * [2] all persons who are
descendants of such members who were, on June 1, 1934, residing

within the present boundaries of any Indian reservation, and * * * [3] all
other persons of one-half or more Indian blood.

25 U.S.C. § 479. These definitions all require prospective IRA beneficiaries to prove
Indian descent, but otherwise reflect three different classification principles. The

third definition of Indian relies on a threshold blood quantum, the second definition
relies on residence on an existing reservation, while the first definition (relevant here)

relies on membership in a “recognized Indian tribe” that was “under Federal

' See Press Release, U.S. Department of the Interior, Assistant Secretary of Indian
Affairs Larry Echo Hawk to Conclude Successful Tenure at Interior (Apr. 9, 2012)
available at: http:/ /www.doi.gov/news/pressreleases/Assistant-Secretary-of-Indian-
Affairs-TLarry-Echo-Hawk-to-Conclude-Successful-Tenure-at-Interior.cfm.

31



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 41 of 151

jurisdiction” in 1934. Interior has authority to take land into trust for persons (and
tribes) who meet any of these definitions. Id. § 465.

In Carrieri, the Supreme Court construed the IRA’s first definition of Indian, in
part. Carcieri involved the Narragansett Tribe, which the Colony of Rhode Island had
“placed under formal guardianship” in 1709, and which the State of Rhode Island had
convinced to “relinquish” nearly all tribal authority in 1880. 555 U.S. at 383. When
the Narragansett first sought federal aid in the early 1900s, Interior declined, finding
that the tribe “was, and always had been, under the jurisdiction of the New England
States, rather than the Federal Government.” Id. at 384. In 1983, however, Interior
formally recognized the Narragansett Tribe, which subsequently asked Interior to take
certain lands into trust for it under the IRA. Id.

The Supreme Court held that ““now under Federal jurisdiction” * * *
unambiguously refers to those tribes that were under * * * federal jurisdiction * * *
when the IRA was enacted in 1934.” Carciers, 555 U.S. at 395. Because no party had
suggested that the Narragansett Tribe was under federal jurisdiction in 1934, the
Court found that the tribe was not eligible to be the beneficiary of an IRA trust
acquisition. Id. at 396. The Court majority did not, however, address the meaning of
“under Federal jurisdiction” or whether “now” modifies “recognized Indian tribe.”

In a concurring opinion, Justice Breyer explained that, while § 479 requires a
tribe to have been “under Federal jurisdiction” in 1934, “[t]he statute,” in contrast,
“imposes no time limit upon recognition.” Id. at 398 (Breyer, J. concurring) (emphasis
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added). Justice Breyer thus concluded that “later recognition [could] reflect[] earlier
‘Federal jurisdiction.” Id. at 399. Justice Souter filed an opinion, joined by Justice
Ginsburg, concurring in the Court’s ruling that a tribe had to be “under federal
jurisdiction” in 1934, but dissenting from the ruling that the Narragansett Tribe did
not satisfy that requirement. In his concurrence, Justice Souter agreed with Justice
Breyer that the IRA does not require a tribe to have been recognized in 1934,
explaining that “[n]othing in the majority opinion forecloses the possibility that the
two concepts, recognition and jurisdiction, may be given separate content.” Id. at 400
(Souter, J., concurring in part and dissenting in part). He agreed with Justice Breyer
that “the statute imposes no time limit upon recognition,” and concluded that “giving
each phrase its own meaning would be consistent with established principles of
statutory interpretation.” Id.

Adopting the construction of the concurring Justices,'? Interior reasonably
concluded that the Ione Band’s modern-day inclusion on the Federal Register list of
tederally recognized tribes satisfies the IRA’s requirement that it be a “recognized
Indian tribe.” Interior also reasonably determined that “under federal jurisdiction”
may be satistied under its two-part test, and that the Ione Band satisties that test.

NCIP fails to demonstrate otherwise.

12 See Cowlitz ROD at 80-82, 87-89 (ADD61-63, 68-70); 2014 IRA M-Opinion at 23-
26 (ADD51-54).
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A. Interior reasonably determined that the Ione Band is a
“recognized Indian tribe” within the meaning of § 479.

1. Interior reasonably determined that § 479 does not require a
tribe to have been “recognized” in 1934.

NCIP contends that Interior erroneously concluded that the Ione Band is a
“recognized Indian tribe” under IRA § 479 based on NCIP’s view that “now”
modifies “recognized” such that recognition had to be confirmed in 1934. As Justices
Breyer, Souter, and Ginsburg concluded, however, the IRA’s first definition of Indian
imposes no time limit upon tribal recognition. Carriers, 555 U.S. at 398. This follows
trom § 479’s syntax. Id. “Any recognized Indian tribe” and “under Federal
jurisdiction” are separate phrases, and the Justices unanimously recognized in Carier:
that “now” modifies the phrase “under federal jurisdiction,” describing at what time
tederal jurisdiction must exist. Indeed, that timing question was the sole issue decided
by the Court in Carcier. 'The Carcieri majority opinion, in fact, relied on Commissioner
Collier’s explanation, after the IRA was enacted, that the first definition of Indian
included “persons of Indian descent who are members of any recognized tribe #hat was
under Federal jurisdiction at the date of the Act,” 555 U.S. at 390 (emphasis in original),
which separates the two phrases with the words “that was” and attributes “now” to
the latter.

Reading “now” to modify only “under federal jurisdiction” is supported by the
IRA’s legislative history. The original version of the first definition of “Indians”

considered by Congtress applied simply to “all persons of Indian descent who are
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members of any recognized Indian tribe,” with no specification as to when such
recognition should occur. Hearing on S. 2755 and S. 3645 Before the Senate Committee on
Indian Affairs, 73 Cong. 2d Sess., Pt. 2 (Committee Hearing) at 234, 264."> The word
“now” was subsequently included in the legislation as part of the separate phrase
“now under Federal jurisdiction,” which was added at the suggestion of
Commissioner of Indian Affairs John Collier in response to concerns expressed by
Senators at a hearing before the Senate Committee on Indian Affairs. At the end of a
discussion about various aspects of the three definitions of “Indian,” Committee
Chairman Wheeler stated, without reference to any specific text, that the bill ought to
exclude persons “no more Indian than you or I.” Committee Hearing at 266. Senator
O’Mahoney then suggested handling such concern “by somze separate provision
excluding from the benefits of the act “cerzain types.” Id. (emphasis added).
Commissioner Collier suggested inserting “now under Federal jurisdiction™ after the
words “recognized Indian tribe,” and the hearing ended shortly thereafter, without
turther elaboration. Id. The word “now” was added as part of the separate phrase
“now under Federal jurisdiction” and made no change to the meaning of the pre-

existing phrase “recognized Indian tribe.”

B The relevant portions of the Committee Hearing are reproduced in the Federal
Appellees” Excerpts of Record for the related case of County of Amador v. Dep’t of the
Interior, No. 15-17253, at FSER632-644.
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Reading the word “now” to modify only “under Federal jurisdiction” also
reflects the different functions served by the terms “recognized” and “under Federal
jurisdiction.” As demonstrated by the legislative history, Congress added “under
Federal jurisdiction” to limit the IRA to those Indian tribes over which the United
States already had assumed duties, responsibilities or obligations through a prior
exercise of authority. Committee Hearing at 263-265. The term “now” was necessary
to express that limitation. In contrast, the term “recognized” goes to whether the
subject group is an actual “Indian tribe,” which may be demonstrated by residence on
a reservation, 25 U.S.C. § 479, or for non-reservation groups, on other factors,
including “ethnological and historical considerations,” see Felix S. Cohen, Handbook of
Federal Indian Law 271 (1942 ed.). For purposes of verifying tribal status, the relevant
concern is not the state of federal knowledge at the time of the IRA’s enactment—
when information regarding tribal status might be missing and/or before a formal
investigation is made—but whether tribal status is confirmed (and the tribe
“recognized”) before land is taken into trust under § 465. See Carcieri, 555 U.S at 397-
398 (Breyer, J., concurring).

This reading also makes practical sense because in 1934 and the several decades
that followed, Interior had no formal process for recognizing Indian tribes. See
Mackinac Tribe v. Jewell, _ F.3d __, No. 15-5118, 2016 WL 3902667, *2 (D.C. Cir. July
19, 2016) (“Recognition by the federal government proceeded in an ad hoc manner,
even after the passage of the IRA”). Nor did Interior have an official list of federally
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recognized tribes until one was published in 1979. See 44 Fed. Reg. 7,235, 7.235-37
(Feb. 5, 1979).

Finally, the courts to reach the question have unanimously upheld Interior’s
interpretation of the first definition of “Indians™ in § 479 as not requiring recognition
in 1934. The D.C. Circuit, the first court of appeals to address the meaning of
“recognized Indian tribe” in the wake of Carvieri, applied “the familiar Chevron

(113

analysis” to hold that “‘recognized’ is ambiguous,” and deferred to Interior’s
interpretation. See Grand Ronde, 2016 WL 4056092 (Slip Op. 11, 13, 15). The district
courts to address the question have held the same. See Confederated Tribes of Grand
Ronde Cmty. of Oregon v. Jewell, 75 F. Supp. 3d 387, 401 (D.D.C. 2014); Cent. New York
Fair Bus. Ass’n. v. Jewell, No. 6:08-CV-0660 LEK/DEP, 2015 WL 1400384, at *10
(N.D.N.Y. Mazr. 26, 2015) (unpublished disposition).'*

2. NCIP misreads Carcieri.

NCIP’s argument to the contrary (Br. 23-24, 37-38) rests on NCIP’s contention
that Carcieri held that the IRA authorizes the Secretary to take land into trust only for
tribes that were federally recognized in 1934. That is incorrect. The question of what
constitutes “recognition” under IRA §§ 465 and 479 was not before the Court in

Carcieri.  See Grand Ronde, 2016 WL 4056092 (Slip Op. 5) (noting that the Supreme

" The district court in Stand Up for Californial, 919 F. Supp. 2d at 70, declined to reach
the question when recognition was required finding that the tribe in that case satisfied
the requirement either way.
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Court in Carcier: “did not pass on the exact meaning of “recognized” or “under
Federal jurisdiction”); Mackinac Tribe, 2016 WL 3902667, at *2 (“The [Supreme] Court
has not analyzed the meaning of the word ‘recognized’ nor has it determined whether
recognition must have existed in 1934.”). And contrary to NCIP’s assertions, the
concurring opinions of Justice Breyer and Justice Souter confirm this point.

As shown above, the Supreme Court in Carciers addressed only whether the
Narrangasett Tribe was “under Federal jurisdiction” within the meaning of the IRA.
The Court based its decision that the tribe did 7o satisty that particular condition
solely on its conclusion that the word “now” referred to the time of the IRA’s
enactment in 1934 and that the parties had not disputed that the tribe was under State,
not Federal, jurisdiction at that time. The narrow scope of the Court’s opinion is
evident on its face. The Court stated that the task before it was to “interpret the
statutory phrase ‘now under Federal jurisdiction’ in § 479.” Id. at 382; see id. at 388
(explaining that the Court is required to decide whether ““now under Federal
jurisdiction’ refers to 1998, when the Secretary accepted the 31-acre parcel into trust,
or 1934, when Congress enacted the IRA”). And the Court expressly stated its limited
holding, »iz.: “We hold that the term ‘now under Federal jurisdiction’ in § 479
unambiguously refers to those tribes that were under the federal jurisdiction of the
United States when the IRA was enacted in 1934.” Id. at 395.

Also, as noted above, the separate opinions by Justice Breyer and Justice Souter
(joined by Justice Ginsberg) confirm that the Court did not decide the question of
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when “recognition” must occur under the IRA and express their views that
recognition may occur after the IRA’s enactment. Both opinions expressly state that
§ 479 “imposes no time limit upon recognition.” Id. at 398 (Breyer, J. concurring); 7d.
at 400 (Souter, J., concurring in part and dissenting in part). Justice Souter
additionally explained that “[n]othing in the majority opinion forecloses the possibility
that the two concepts, recognition and jurisdiction, maybe given separate content.”
Id. at 400; see 7d. (“giving each phrase its own meaning would be consistent with
established principles of statutory interpretation)” Id.

NCIP mischaracterizes these opinions. The majority opinion does 7o, as
NCIP contends (Br. 23), reach a holding on the phrase “recognized tribe.” Justice
Breyer’s opinion does 7of, as NCIP suggests (Br. 24), outline ways that recognition
could be shown in 1934; rather, the text cited by NCIP supports Justice Breyer’s
finding that the record contained no “indication of 1934 federal jurisdiction” over the
Narragansett Tribe. Id. at 399. Indeed, the D.C. Circuit, in upholding Interiot’s
interpretation of “recognized” in Grand Ronde, explained that “[c]onsistent with Justice
Breyer’s concurrence in Carciert, it was not unlawful for the Secretary to conclude that
a ‘tribe need only be “recognized” as of the time the Department acquires the land
into trust.”” 2016 WL 4056092 (Slip Op. 15).

Furthermore, Justice Souter’s explanation that “recognition and jurisdiction
may be given separate content” is #o#, as NCIP asserts (Br. 24), part of the basis for
his dissent. Justice Souter, while joining in the Court’s ruling that “now” in § 479
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means when the IRA was enacted, wrote a concurring opinion to note his agreement
with the “three qualifications” in Justice Breyer’s opinion, including that the IRA does
not require a tribe to have been federally recognized in 1934. He dissented from the
majority, and from Justice Breyer’s analysis, solely based on his view that the case
should have been remanded for further proceedings on the factual question whether
the Narragansett Tribe was under federal jurisdiction in 1934. Id. at 400-401.

Carcieri does not support NCIP’s argument; thus its challenge to Interior’s
determination that the Band is a “recognized Indian tribe” under § 479 fails.

3. The other case law on which NCIP relies does not interpret
“recognized Indian tribe.”

NCIP’s reliance (Br. 24-26) on several other cases that it says have held that the
IRA applies only to tribes federally recognized in 1934 is unavailing because none of
those cases analyze the meaning of “recognized Indian tribe” or reach a holding on
that question. In United States v. John, 437 U.S 634, 650 (1978), the Supreme Court
affirmed Interior’s reservation proclamation for the Mississippi Choctaws on the
grounds that there was “no doubt” that the Choctaws satistied the IRA’s third
definition of Indian (not the first definition at issue here), relating to persons of “one-
half or more Indian blood.” The Court in passing also referred to the IRA’s first
definition of Indian, which it paraphrased as “all persons of Indian descent who are
members of any recognized [in 1934] tribe now under Federal jurisdiction.” Id.

(brackets in original). But the Court did not explain why it added the bracketed
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phrase “[in 1934]” or why it placed that phrase where it did, and the Court did not
rely on, discuss, or interpret this language. John’s lack of significance on this question
is confirmed by the absence of any reference to it in the Court’s opinion in Carvierr.
See Grand Ronde, 2016 WL 4056092 (Slip Op.) 18 (noting that the Supreme Court in
Carcieri “was unswayed by the persuasive authority of precisely this type of
parenthetical,” because it nowhere cited Jo/#). Indeed, because the parties had not
disputed that the Narragansett Tribe was not recognized in 1934, John would have
compelled reversal in Carvieri it it had decided that “now” means “in 1934” and
applies to both “recognized” and “under Federal jurisdiction.”

This Court’s decision in Kahawaiolaa v. Norton, 386 F.3d 1271 (9th Cir. 2004),
similarly provides no guidance on this question. In Kabawaiolaa, this Court held that
the exclusion of native Hawaiians from Interior’s Part 83 acknowledgment regulations
did not violate equal protection. In analyzing the statutory underpinnings of the
regulations, this Court noted that the IRA did not include any native Hawaiian group
because, among other things, “[t|here were no recognized Hawaiian Indian tribes
under federal jurisdiction in 1934.” Kabawaiolaa, 386 F.2d at 1280. That language
contains the same ambiguity as the IRA itself about when recognition may occur, and
this Court did not interpret it or reach any holding pertaining to it.

NCIP’s reliance on three other decisions non-precedential for this Court is
similarly unavailing. In United States v. State Tax Commission of Mississippi, 505 F.2d 633,
642 (5th Cir. 1974), the Fifth Circuit held that the Choctaws did not constitute a
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“recognized Indian tribe now under federal jurisdiction” because the Interior Solicitor
had ruled in 1936 that there was no Choctaw Tribe in Mississippi. The court did not
address whether bozh the recognition and jurisdiction requirements had to be satisfied
in 1934. Moreover, the Fifth Circuit recently characterized this “alternative” holding
as “akin to dicta” and concluded it was “subsequently eroded” by the Supreme
Court’s decision in John, supra. Poarch Band of Creek Indians v. Hildreth, __ Fed Appx.
_, No. 15-13400, 2016 WL 3668021, at *5 (11th Cir. July 11, 2016) (unpublished
disposition). The County’s reliance on Maynor v. Morton, 510 F.2d 1254 (D.C. Ci.
1975), fails in light of the D.C. Circuit’s recent decision in Grand Ronde, 2016 WL
4056092, upholding Interior’s interpretation of “recognized.” And the district court
in City of Sault Ste. Marie, Mich. v. Andrus, 532 F. Supp. 157, 160-161 (1980), simply
assumed arguendo that to benefit from the IRA a tribe must have been federally
recognized in 1934, and held that Interior’s 1972 recognition of the Chippewas, which

referred to them as an “historic band” satisfied that standard (a rationale that could

apply here).
B.  Burrisis irrelevant and could not estop Interior from defending its
determination that the Ione Band is a recognized tribe in any
event.

NCIP next contends that the district court’s 1992 and 1996 orders in lone Band
of Miwok Indians v. Burris conclusively established that the Ione Band was not a
tederally recognized tribe in 1934. Even assuming NCIP were correct on this point,

that would be irrelevant here because Interior’s decision that the Band satisfies the
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IRA’s requirements is based 707 on a determination that the Band was recognized in
1934, but rather that it is on the list of federally recognized tribes pursuant to the 1994
administrative reaffirmation of Interior’s recognition of the Band by Assistant
Secretary Ada Deer.”> NCIP does not challenge Deet’s recognition of the Band; thus
its argument fails at the outset.

NCIP’s argument also fails to satisfy collateral estoppel requirements.
Collateral estoppel ““forecloses relitigation of those issues of fact or law that were
actually litigated and necessarily decided by a valid and final judgment in a prior action
between the parties.” In re Jacobson, 676 F.3d 1193, 1201 (9th Cir. 2012) (quoting I7 re
Duncan, 713 F.2d 538, 541 (9th Cir.1983)). None of these requirements are met.

First, NCIP was not a party to the Burrs litigation; indeed it did not even exist
at the time of that litigation. NCIP seeks to invoke an exception to the “same parties”
requirement, which allows courts to apply non-mutual collateral estoppel in some
circumstances. See Parklane Hosiery, Inc. v. Shore, 439 U.S. 322 (1979). It 1s well
established, however, that non-mutual offensive collateral estoppel, which NCIP

seeks to apply here, does not operate against the United States. United States v.

Mendoza, 464 U.S. 154 (1984). Moreover, collateral estoppel may be used offensively

> The only matter pertinent to recognition on which Burris could conceivably be
relevant to in this case is Interior’s determination that the Band is a restored tribe
within the meaning of IGRA § 2719, which rested in part on Interior’s determination
that the Band had been originally recognized in 1972 by Commissioner Bruce. NCIP,
however, does not argue on appeal that Interior violated IGRA; thus Burris is wholly
irrelevant to the issues NCIP raises on appeal.
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only when a plaintiff seeks to foreclose a defendant from relitigating an issue the
defendant has previously litigated #nsuccessfully in another action, 7d. at 159 n.4.
Interior, however, prevailed in Burris. Thus, collateral estoppel may not operate against
the United States here.

Second, the issue presented here was not actually litigated or decided in Burvis.
The issue in this case is whether the Band is a “recognized Indian tribe”” under the
IRA. The question that the United States and the Band litigated on summary
judgment in Burris was whether the Band, which sought an order compelling the
United States to recognize it, had exhausted its administrative remedies such that
there was a “final agency action” for which the United States was subject to suit under
the APA. ER376-77. The district court relied on a D.C. Circuit case with similar
tacts in which a tribe claimed it had been previously recognized by the executive
branch, and the court held that the determination whether the documents offered by
the tribe supported its claim of recognition should be made by Interior in the first
instance through its Part 83 acknowledgment regulations. ER378. The district court
examined a number of alternative non-regulatory mechanisms by which the Band
contended it could be recognized and found that none of them entitled the Band to
recognition. ER379-380. The court thus granted summary judgment to the United
States on exhaustion grounds. The court did not address whether the Band had been

recognized by the executive branch in the past.
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Third, due to subsequent events in the case, the matter litigated between the
Band and the United States cannot be viewed as having been actually decided. After
the district court entered summary judgment for the United States in 1992, but before
final judgment was entered in 1996, Interior issued its 1994 reaffirmation of its 1972
recognition of the Band. The recognition of the Band had the effect of mooting the
district court’s grant of summary judgment to the United States, prior to final
judgment, such that the matter ultimately was not “necessarily decided” in a final
judgment by the district court. The Supreme Court has recognized the unfairness of
the enduring preclusive effect of an unreviewable decision; thus as a general rule,
when a decision becomes moot and unreviewable on appeal, a court is to vacate the
judgment below and remand with a direction to dismiss. See Iz re Burrell, 415 F.3d
994, 999 (2005) (citing United States v. Munsingwear, Inc., 350 U.S. 36, 39 (1950)).
Similarly, here, the district court’s decision, which became moot and unreviewable,
can have no estoppel effect.

C. Interior reasonably determined that the Ione Band was “under
Federal jurisdiction” in 1934.

At the end of its argument that Carviers held that IRA § 479 requires a tribe to
be “recognized” in 1934 (Br. 38-39), NCIP tags on a three-paragraph challenge to
Interior’s determination that the Ione Band was “under Federal jurisdiction” in 1934.

That discussion provides no legal analysis as to why Interior’s “two-part test”

incorrectly construes that language, and challenges factual findings without citing
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record evidence to the contrary. These undeveloped and unsupported arguments do
not merit a response. United States v. Alonso, 48 F.3d 1536, 1544 (9th Cir. 1995).
Furthermore, the question of the meaning of “under Federal jurisdiction” and
application of Interiot’s two-part test to the Ione Band is briefed in the related appeal
of County of Amador v. U.S. Dep’t of the Interior, No. 15-17253.

In any event, “under Federal jurisdiction” is a broad and general term,
undefined in the legislation, leaving to Interior its reasonable interpretation. See Grand
Ronde, 2016 WL 4056092 (Slip Op. 20-21) (explaining that “jurisdiction” as applied to
Indian tribes “is a term of extraordinary breadth,” that “under Federal jurisdiction” is
“ambiguous” and finding that [tjhe Secretary’s two-part test is * * * reasonable”).
Interior’s fact-specific, two-part inquiry for identifying Indian tribes that were “under
Federal jurisdiction” in 1934 is reasonable. Tribes that satisfy that test are: (1) those
tribes over which the United States had exercised authority through an action or series
of actions establishing or reflecting Federal obligations, responsibilities, duties, or
authority; and (2) as to which such relationship remained intact at the time of the
IRA’s enactment. FSER586. This test is broad enough to account for and
acknowledge the United States’ trust obligation to tribes that were specifically
displaced or made wards by federal actions, while honoring Congress’s intent to
exclude tribes over which, at the time of the IRA’s enactment, the government had no
such obligations. Cf. Carcierz, 555 U.S. at 383-84. Because Interior’s interpretation is
not “manifestly contrary to the statute” or “arbitrary and capricious in substance,” it is
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owed deference by this Court. See Mayo Foundation for Medical Educ. and Research v.
United States, 562 U.S. 44, 53 (2010).

Furthermore, Interior reasonably determined that the United States’ consistent
efforts to acquire a reservation for the Band, beginning in 1915 and continuing well
past 1934, constitute substantial efforts that evidence a jurisdictional relationship
between the United States and the Ione Band satisfying Interiot’s two-part test. AR
10106, 10111. The record extensively documents Interior’s understanding that the
Ione Indians were a band, with an elected chief, living together on the same land since
the late 1800s, which Interior vigorously sought to purchase for the Band as a
rancheria (i.e., reservation)—failing only due to title-related problems. See supra pp. 8-
11; see also, e.g., FSERO, 70-71, 453-457, 467, 514.

NCIP does not show otherwise. NCIP argues (Br. 38) that the district court in
upholding Interior’s decision erroneously relied on the fact that the Ione Band is the
successor in interest to signatoties to Treaty J.!'° Interior’s finding that the Band was
“under Federal jurisdiction” in 1934, however, does not rely solely or specifically on
the Band’s connection to Treaty J.'” Motreover, the negotiation of the treaty with the

Band’s predecessors and the extensive efforts to document the existence and status of

16 Contrary to NCIP’s assertions, the record establishes the Band’s relationship to
Treaty | signatories. See supra p. 8.

" NCIP’s reference (Br. 39) to the district court’s reliance on Muwekma Oblone Tribe v.
Salazar, 813 F. Supp. 2d 170, 199 (D.D.C. 2011), fails for the same reason.
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the Band, rendered landless as a result of the non-ratification of that treaty, are
significant precursor facts to the extensive federal efforts to restore a land base to the
Band. The treaty negotiations thus further bolster Interior’s determination that the
efforts to acquire a reservation for the Band reflects federal obligations, duties,
responsibility for or authority over the Band. See, e.g., Grand Ronde, 2016 WL 4056092
(Slip Op. 21) (reasoning that “[i]t makes sense to take treaty negotiations into account
** * even if they did not ultimately produce agreement”); Szand Up for Cal.! v. U.S.
Dep’t of the Interior, 919 F. Supp. 2d 51, 69 n.22 (D.D.C. 2013) (reasoning that treaty
signed by tribe’s predecessors, which was not confirmed by Congress, may provide
some evidence of federal jurisdiction).

NCIP challenges (Br. 38-39) Interior’s reliance on the multi-decade effort to
acquire the 40-acre parcel for the Ione, contending that the record does not support
that they were a tribe in 1934, or that Interior viewed them that way. That is
incorrect; as described supra pp. 8-11, Interior expressly understood the Ione to be a
“band,” with an elected “chief” and sought to acquire “their old home spot” and
“ancient Village” to which they had “stronger claims * * * than any others” had to
other lands Interior sought to acquire.

For the reasons set forth above, NCIP has failed to demonstrate any fault in
Interior’s determination that it has authority to take land into trust for the Ione Band

under the IRA.
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CONCLUSION

The district court’s judgment should be affirmed.
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United States Code Annotated
Title 5. Government Organization and Employees (Refs & Annos)

Appendix 1. Reorganization Plans

U.S.C.A. REORG. PLAN 3 1950
REORGANIZATION PLAN NO. 3 OF 1950

Currentness

<Eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, as amended June 1, 1971, Pub.L. 92-22, § 3, 85 Stat. 76>

Prepared by the President and transmitted to the Senate and the House of Representatives in Congress assembled, March 13,
1950, pursuant to the provisions of the Reorganization Act of 1949, approved June 20, 1949 [ see section 901 et seq. of thistitl€].

DEPARTMENT OF THE INTERIOR

Section 1. Transfer of functions to the Secretary. (a) Except as otherwise provided in subsection (b) of this section, there
are hereby transferred to the Secretary of the Interior all functions of all other officers of the Department of the Interior and all
functions of all agencies and employees of such Department.

(b) This section shall not apply to the functions vested by the Administrative Procedure Act (60 Stat. 237) [see sections 551 et
seg. and 701 et seq. of thistitle] in hearing examiners employed by the Department of the Interior, nor to the functions of the
Virgin Islands Corporation or of its Board of Directors or officers.

Sec. 2. Performance of functions of Secretary. The Secretary of the Interior may from time to time make such provisions as
he shall deem appropriate authorizing the performance by any other officer, or by any agency or employee, of the Department
of the Interior of any function of the Secretary, including any function transferred to the Secretary by the provisions of this
reorgani zation plan.

Sec. 3. Assistant Secretary of the Interior. There shall bein the Department of the Interior one additional Assistant Secretary
of the Interior, who shall be appointed by the President, by and with the advice and consent of the Senate, who shall perform
such duties as the Secretary of the Interior shall prescribe, and who shall receive compensation at the rate prescribed by law
for Assistant Secretaries of executive departments.

Sec. 4. [Repealed. Pub.L. 92-22, § 3, June 1, 1971, 85 Stat. 76. Section authorized appointment of Administrative Assistant
Secretary of Interior, and is now covered by section 1453a of Title 43 and section 5315(18) of Title 5. Section 3 provided
that such repeal be effective upon Senate confirmation of Presidential appointment of Assistant Secretary of Interior under
SUCCESSOr pProvisions.]

Sec. 5. Incidental transfers. The Secretary of the Interior may from time to time effect such transfers within the Department
of the Interior of any of the records, property, personnel, and unexpended balances (available or to be made available) of
appropriations, alocations, and other funds of such Department as he may deem necessary in order to carry out the provisions
of this reorganization plan.
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MESSAGE OF THE PRESIDENT
To the Congress of the United States:

| transmit herewith Reorganization Plan No. 3 of 1950, prepared in accordance with the Reorganization Act of 1949 and
providing for reorganizations in the Department of the Interior. My reasons for transmitting this plan are stated in an
accompanying general message.

After investigation | have found and hereby declare that each reorganization included in Reorganization Plan No. 3 of 1950 is
necessary to accomplish one or more of the purposes set forth in section 2(a) of the Reorganization Act of 1949.

| have found and hereby declare that it is necessary to include in the accompanying reorganization plan, by reason of
reorgani zations made thereby, provisions for the appointment and compensation of an Assistant Secretary of the Interior and an
Administrative Assistant Secretary of the Interior. The rate of compensation fixed for these officersis that which | have found
to prevail in respect of comparable officers in the executive branch of the Government.

Thetaking effect of the reorganizationsincluded in this plan may not initself result in substantial immediate savings. However,
many benefits in improved operations are probable during the next years which will result in a reduction in expenditures as
compared with those that would be otherwise necessary. An itemization of these reductions in advance of actual experience
under this plan is not practicable.

THE WHITE HOUSE, March 13, 1950.

Footnotes

1 Number and order of Appendixes editorially supplied.

U.S.C.A. REORG. PLAN 3 1950, 5 USCA APP. 1 REORG. PLAN 3 1950
Current through P.L. 114-143. Also includes P.L. 114-145 and 114-146.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 25. Indians
Chapter 1. Bureau of Indian Affairs (Refs & Annos)

25 US.CA.§1a
§ 1a. Delegation of powers and duties by Secretary of the Interior and Commissioner of Indian Affairs

Currentness

For the purpose of facilitating and simplifying the administration of the laws governing Indian affairs, the Secretary of the
Interior isauthorized to del egate, from timeto time, and to the extent and under such regulations as he deems proper, his powers
and duties under said lawsto the Commissioner of Indian Affairs, insofar as such powersand dutiesrelateto action inindividual
cases arising under general regulations promulgated by the Secretary of the Interior pursuant to law. Subject to the supervision
and direction of the Secretary, the Commissioner is authorized to delegate, in like manner, any powers and duties so delegated
to him by the Secretary, or vested in him by law, to the assistant commissioners, or the officer in charge of any branch, division,
office, or agency of the Bureau of Indian Affairs, insofar as such powers and duties relate to action in individual cases arising
under general regulations promulgated by the Secretary of the Interior or the Commissioner of Indian Affairs pursuant to law.
Such delegated powers shall be exercised subject to appeal to the Secretary, under regulations to be prescribed by him, or, as
from time to time determined by him, to the Deputy Secretary or to an Assistant Secretary of the Department of the Interior,
or to the Commissioner of Indian Affairs. The Secretary or the Commissioner, as the case may be, may at any time revoke the
whole or any part of adelegation made pursuant to this section, but no such revocation shall be given retroactive effect. Nothing
in this section shall be deemed to abrogate or curtail any authority to make delegations conferred by any other provision of law,
nor shall anything in this section be deemed to convey authority to delegate any power to issue regulations.

CREDIT(S)
(Aug. 8, 1946, c. 907, 60 Stat. 939; Nov. 5, 1990, Pub.L. 101-509, Title V/, § 529 [Title |, § 112 (c)], 104 Stat. 1454.)

Notes of Decisions (6)

25U.S.C.A. 818, 25USCA §l1a
Current through P.L. 114-143. Also includes P.L. 114-145 and 114-146.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 25. Indians
Chapter 14. Miscellaneous
Subchapter V. Protection of Indians and Conservation of Resources (Refs & Annos)

25 U.S.C.A. § 465
§ 465. Acquisition of lands, water rights or surface rights; appropriation; title to lands; tax exemption

Currentness

The Secretary of the Interior is authorized, in his discretion, to acquire, through purchase, relinquishment, gift, exchange,
or assignment, any interest in lands, water rights, or surface rights to lands, within or without existing reservations,
including trust or otherwise restricted allotments, whether the allottee be living or deceased, for the purpose of providing
land for Indians.

For the acquisition of such lands, interests in lands, water rights, and surface rights, and for expenses incident to such
acquisition, there is authorized to be appropriated, out of any funds in the Treasury not otherwise appropriated, a sum
not to exceed $2,000,000 in any one fiscal year: Provided, That no part of such funds shall be used to acquire additional
land outside of the exterior boundaries of Navajo Indian Reservation for the Navajo Indians in Arizona, nor in New
Mexico, in the event that legislation to define the exterior boundaries of the Navajo Indian Reservation in New Mexico,
and for other purposes, or similar legislation, becomes law.

The unexpended balances of any appropriations made pursuant to this section shall remain available until expended.

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69 Stat. 392), as amended (25 U.S.C.
608 et seq.) shall be taken in the name of the United States in trust for the Indian tribe or individual Indian for which
the land is acquired, and such lands or rights shall be exempt from State and local taxation.

CREDIT(S)
(June 18, 1934, c. 576, § 5, 48 Stat. 985; Nov. 1, 1988, Pub.L. 100-581, Title II, § 214, 102 Stat. 2941.)

Notes of Decisions (164)

25 U.S.C.A. §465, 25 USCA § 465
Current through P.L. 114-186. Also includes P.L. 114-188, 114-189, and 114-191 to 114-194.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 25. Indians
Chapter 14. Miscellaneous
Subchapter V. Protection of Indians and Conservation of Resources (Refs & Annos)

25 U.S.C.A. § 479
§ 479. Definitions

Currentness

The term “Indian” as used in this Act shall include all persons of Indian descent who are members of any recognized
Indian tribe now under Federal jurisdiction, and all persons who are descendants of such members who were, on June
1, 1934, residing within the present boundaries of any Indian reservation, and shall further include all other persons of
one-half or more Indian blood. For the purposes of this Act, Eskimos and other aboriginal peoples of Alaska shall be
considered Indians. The term “tribe” wherever used in this Act shall be construed to refer to any Indian tribe, organized
band, pueblo, or the Indians residing on one reservation. The words “adult Indians” wherever used in this Act shall be
construed to refer to Indians who have attained the age of twenty-one years.

CREDIT(S)
(June 18, 1934, c. 576, § 19, 48 Stat. 988.)

Notes of Decisions (29)

25U.S.C.A. §479,25 USCA §479
Current through P.L. 114-186. Also includes P.L. 114-188, 114-189, and 114-191 to 114-194.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 25. Indians (Refs & Annos)
Chapter 29. Indian Gaming Regulation (Refs & Annos)

25 U.S.C.A. § 2719
§ 2719. Gaming on lands acquired after October 17, 1988

Currentness

(a) Prohibition on lands acquired in trust by Secretary

Except as provided in subsection (b) of this section, gaming regulated by this chapter shall not be conducted on lands
acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 1988, unless--

(1) such lands are located within or contiguous to the boundaries of the reservation of the Indian tribe on October
17, 1988; or

(2) the Indian tribe has no reservation on October 17, 1988, and--

(A) such lands are located in Oklahoma and--

(i) are within the boundaries of the Indian tribe's former reservation, as defined by the Secretary, or

(ii) are contiguous to other land held in trust or restricted status by the United States for the Indian tribe in
Oklahoma; or

(B) such lands are located in a State other than Oklahoma and are within the Indian tribe's last recognized reservation
within the State or States within which such Indian tribe is presently located.

(b) Exceptions

(1) Subsection (a) of this section will not apply when--

(A) the Secretary, after consultation with the Indian tribe and appropriate State and local officials, including officials
of other nearby Indian tribes, determines that a gaming establishment on newly acquired lands would be in the best
interest of the Indian tribe and its members, and would not be detrimental to the surrounding community, but only if
the Governor of the State in which the gaming activity is to be conducted concurs in the Secretary's determination; or

(B) lands are taken into trust as part of--
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(i) a settlement of a land claim,

(ii) the initial reservation of an Indian tribe acknowledged by the Secretary under the Federal acknowledgment
process, or

(iii) the restoration of lands for an Indian tribe that is restored to Federal recognition.
(2) Subsection (a) of this section shall not apply to--

(A) any lands involved in the trust petition of the St. Croix Chippewa Indians of Wisconsin that is the subject of the
action filed in the United States District Court for the District of Columbia entitled St. Croix Chippewa Indians of
Wisconsin v. United States, Civ. No. 86-2278, or

(B) the interests of the Miccosukee Tribe of Indians of Florida in approximately 25 contiguous acres of land, more or
less, in Dade County, Florida, located within one mile of the intersection of State Road Numbered 27 (also known
as Krome Avenue) and the Tamiami Trail.

(3) Upon request of the governing body of the Miccosukee Tribe of Indians of Florida, the Secretary shall,
notwithstanding any other provision of law, accept the transfer by such Tribe to the Secretary of the interests of such
Tribe in the lands described in paragraph (2)(B) and the Secretary shall declare that such interests are held in trust by the
Secretary for the benefit of such Tribe and that such interests are part of the reservation of such Tribe under sections 465
and 467 of this title, subject to any encumbrances and rights that are held at the time of such transfer by any person or
entity other than such Tribe. The Secretary shall publish in the Federal Register the legal description of any lands that
are declared held in trust by the Secretary under this paragraph.

(c) Authority of Secretary not affected

Nothing in this section shall affect or diminish the authority and responsibility of the Secretary to take land into trust.
(d) Application of Title 26

(1) The provisions of Title 26 (including sections 1441, 3402(q), 6041, and 60501, and chapter 35 of such title) concerning
the reporting and withholding of taxes with respect to the winnings from gaming or wagering operations shall apply
to Indian gaming operations conducted pursuant to this chapter, or under a Tribal-State compact entered into under
section 2710(d)(3) of this title that is in effect, in the same manner as such provisions apply to State gaming and wagering
operations.

(2) The provisions of this subsection shall apply notwithstanding any other provision of law enacted before, on, or after
October 17, 1988, unless such other provision of law specifically cites this subsection.

CREDIT(S)
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(Pub.L. 100-497, § 20, Oct. 17, 1988, 102 Stat. 2485.)

Notes of Decisions (70)

25U.S.C.A.§2719,25 USCA § 2719
Current through P.L. 114-186. Also includes P.L. 114-188, 114-189, and 114-191 to 114-194.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 25. Indians
Chapter I. Bureau of Indian Affairs, Department of the Interior
Subchapter N. Economic Enterprises
Part 292. Gaming on Trust Lands Acquired After October 17, 1988 (Refs & Annos)
Subpart B. Exceptions to Prohibitions on Gaming on Newly Acquired Lands
“Restored Lands” Exception

25 C.F.R. § 292.10
§ 292.10 How does a tribe qualify as having been restored to Federal recognition?

Effective: June 19, 2008
Currentness

For a tribe to qualify as having been restored to Federal recognition for purposes of § 292.7, the tribe must show at
least one of the following:

(a) Congressional enactment of legislation recognizing, acknowledging, affirming, reaffirming, or restoring the
government-to-government relationship between the United States and the tribe (required for tribes terminated by
Congressional action);

(b) Recognition through the administrative Federal Acknowledgment Process under § 83.8 of this chapter; or

(¢) A Federal court determination in which the United States is a party or court-approved settlement agreement entered
into by the United States.

SOURCE: 73 FR 29375, May 20, 2008; 73 FR 35579, June 24, 2008, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301,25 U.S.C. 2,9, 2719, 43 U.S.C. 1457.

Notes of Decisions (2)

Current through July 28, 2016; 81 FR 49813.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 25. Indians
Chapter I. Bureau of Indian Affairs, Department of the Interior
Subchapter N. Economic Enterprises
Part 292. Gaming on Trust Lands Acquired After October 17, 1988 (Refs & Annos)
Subpart D. Effect of Regulations

25 C.F.R. § 202.26

§ 292.26 What effect do these regulations have on pending
applications, final agency decisions, and opinions already issued?

Effective: June 19, 2008

Currentness

These regulations apply to all requests pursuant to 25 U.S.C. 2719, except:

(a) These regulations do not alter final agency decisions made pursuant to 25 U.S.C. 2719 before the date of enactment
of these regulations.

(b) These regulations apply to final agency action taken after the effective date of these regulations except that these
regulations shall not apply to applicable agency actions when, before the effective date of these regulations, the
Department or the National Indian Gaming Commission (NIGC) issued a written opinion regarding the applicability
of 25 U.S.C. 2719 for land to be used for a particular gaming establishment, provided that the Department or the NIGC
retains full discretion to qualify, withdraw or modify such opinions.

SOURCE: 73 FR 29375, May 20, 2008; 73 FR 35579, June 24, 2008, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301,25 U.S.C. 2,9,2719,43 U.S.C. 1457.

Notes of Decisions (2)

Current through July 28, 2016; 81 FR 49813.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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109 DM 1
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Department of the Interior
Departmental Manual

Effective Date: 1/16/09

Series:  Organization

Part 109: Secretarial Officers
Chapter 1: Secretary of the Interior

Originating Office: Office of the Executive Secretariat and Regulatory Affairs

109 DM 1

1.1 Secretary. The Secretary of the Interior, as head of an Executive Department, reports
directly to the President and is responsible for the direction and supervision of all operations and
activities of the Department. The Secretary also has certain powers or supervisory responsibilities
relating to U.S. affiliated insular areas.

1.2 Secretariat. The Secretary is assisted in the management and direction of the Department
by the Secretariat. The Secretariat is comprised of the following Secretarial Officers:

A.  The Secretary.

B.  The Deputy Secretary, who assists the Secretary in supervising and administering the
Department and in the absence of the latter performs the functions of the Secretary. With the
exception of certain matters specifically reserved to the Secretary, the Deputy Secretary has the
full authority of the Secretary. The Deputy Secretary is the Chief Operating Officer for the
Department.

C.  The Solicitor (described in 109 DM 3).

D.  The Inspector General (described in 110 DM 4).

E.  Assistant Secretaries (described in 109 DM chapters following Chapter 3).

1.3  Assistants to the Secretary.

A. A Chief of Staff serves as confidential advisor to the Secretary, supervises the staff of
the immediate office of the Secretary, and performs other duties as assigned by the Secretary.

B.  The Director, Office of Communications, serves as principal advisor to the Secretary
on public information matters (see 110 DM 5).

1/16/09 #3821
Replaces 3/4/05 #3671
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109 DM 1
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C.  The Director, Office of Congressional and Legislative Affairs, serves as principal
advisor to the Secretary on the Department's legislative program and carries out Congressional
and intergovernmental liaison activities (see 110 DM 6).

D. The Director, Office of the Executive Secretariat and Regulatory Affairs, serves as
principal advisor to the Secretary on regulatory matters and internal directives, monitoring,
reviewing, and coordinating all such activities of the Department. The Director is responsible for
correspondence control and processing inclusive of the committee management process as well as
production of documents in response to requests from Congress and select litigation discovery
activities (see 110 DM 17).

E.  Other Assistants, Counselors, and Advisors.

(1)  Other Assistants, Counselors, and Advisors to the Secretary serve in varying
capacities and as liaison with major program areas as specifically assigned. All Assistants,
Counselors, and Advisors to the Secretary may work directly with Assistant Secretaries in
expediting and highlighting matters requiring immediate or specific attention.

(2) The Director, Office of Indian Water Rights, leads, coordinates, and manages
the Indian water rights settlement program in consultation with the Office of the Solicitor. The
Director reports to the Counselor to the Secretary assigned to such matters, unless otherwise
provided by the Secretary. The primary functions of the office are coordinating communication
and decision-making among the various interests of the bureaus and offices of the Department on
matters concerning Indian water rights settlements and managing negotiation and implementation
teams for policy consistency.

1.4 Authority. Except for authority specifically delegated otherwise by statute, authority to
carry out Departmental functions is delegated by the Secretary to the Secretariat who in turn
redelegate appropriate authority to heads of bureaus and offices which they supervise. All
permanent delegations made by the Secretary and redelegations made by Assistant Secretaries are
issued and documented in the Departmental Manual. Program officials to whom authority has
been delegated are held directly responsible for organization and performance in their assigned
program areas.

1/16/09 #3821
Replaces 3/4/05 #3671
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Department of the Interior
Departmental Manual

Effective Date: 05/05/15

Series: Organization

Part 110: Office of the Secretary

Chapter 8: Office of the Assistant Secretary — Indian Affairs

Originating Office: Office of the Assistant Secretary — Indian Affairs

110 DM 8

8.1  Assistant Secretary — Indian Affairs. The Assistant Secretary — Indian Affairs
discharges the duties assigned by the Secretary and provides direction and leadership over the
Office of the Assistant Secretary — Indian Affairs (ASIA), the Bureau of Indian Affairs (BIA), and
the Bureau of Indian Education (BIE). The Assistant Secretary — Indian Affairs carries out the
duties of the office with the assistance of a Principal Deputy Assistant Secretary and Deputy
Assistant Secretaries who report to the Principal Deputy Assistant Secretary. (See attached
organization chart.)

8.2  Principal Deputy Assistant Secretary — Indian Affairs. The Principal Deputy Assistant
Secretary — Indian Affairs (PDAS) serves as the first assistant and principal advisor to the
Assistant Secretary — Indian Affairs in developing and interpreting program policies affecting
Indian Affairs (IA) and discharges the duties assigned by the Assistant Secretary — Indian Affairs.
The PDAS manages, directs, and coordinates functions to strengthen the government-to-
government relationship with Indian tribes and Alaska Native villages in support of the Federal
policy of Indian Self-Determination; is responsible for new and revised regulations to address new
statutory requirements; development and management of the IA dispute resolution program and
implementation of CORE PLUS; and regulation of Indian gaming. The following offices report to
the PDAS:

A. Office of Federal Acknowledgment. The Office reviews petitions and
documentation submitted by groups seeking Federal acknowledgment and makes
recommendations to the Assistant Secretary — Indian Affairs on whether the petitioners should be
granted status as federally recognized Indian tribes; and coordinates activities with affected
internal and external organizations to ensure that views and concerns are addressed. The Office
works closely with Departmental staff to maintain liaisons with the media, public, and other
Federal and state agencies.

B. Office of Congressional and Legislative Affairs. The Office is responsible for
legislative planning and congressional liaison activities for IA. The Office provides legislative
research and assistance in planning, developing, and analyzing proposed legislation; coordinates
its work with the Office of Congressional and Legislative Affairs in the Office of the Secretary to
ensure consistency of Departmental communications with the Congress; serves as the primary
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focal point for congressional correspondence; and prepares speeches and articles for key IA
officials.

C. Office of Regulatory Affairs and Collaborative Action. The Office develops and
revises regulations to address new statutory requirements as well as needed technical corrections
and improvements and coordinates its work with the Office of the Executive Secretariat and
Regulatory Affairs in the Office of the Secretary. The Office ensures consistent written policies
and procedures implementing regulations, ensures compliance with the Administrative Procedure
Act, Privacy Act, and Paperwork Reduction Act; provides guidance and assistance for developing
manuals, official memoranda, and handbooks that establish TA program and administrative policies
and operating procedures; reviews all notices and regulations published in the Federal Register;
and is responsible for publishing and maintaining the Indian Affairs Manual (IAM). The Office 1s
also responsible for development and management of the IA dispute resolution program and
implementation of the CORE PLUS program within IA. This work requires extensive
collaboration with tribal partners through early involvement of stakeholders, consensus-building,
and consultation.

D. Office of Indian Gaming. The Office is responsible for the development of policies
and procedures used for implementing gaming-related activities authorized by the Indian Gaming
Regulatory Act and other Federal laws, and coordinating development of all related policies and
procedures with affected offices. Other areas of responsibility include, and are not limited to:
tribal and state compacts; per capita distributions of gaming revenues; and requests to take land
into trust for the purpose of conducting gaming. The Office coordinates its work with the
National Indian Gaming Commission and with state, local, and tribal governments impacted by
gaming proposals.

83 Chief of Staff. The Chief of Staff manages and oversees administration of the immediate
office of ASIA, including personnel management, information technology, procurement, mail,
records management, and fiscal and property management. The Chief of Staff serves as the
Assistant Secretary’s principal advisor on any and all matters related to the management and
operations of the office. The Chief of Staff is also responsible for:

A. Managing the Washington Office administrative support activities.

B. Managing the Office of Public Affairs. The office issues news releases on major
developments; provides general publications and multi-media materials in support of IA; serves as
liaison, and coordinates public affairs activities/news releases with the Office of Communications
and the Office of Intergovernmental and External Affairs in the Office of the Secretary.

C. Overseeing ASIA’s staff of counselors.

D. Coordinating the Assistant Secretary’s Leadership Team.

8.4  Deputy Assistant Secretary — Policy and Economic Development. The Deputy
Assistant Secretary — Policy and Economic Development (DAS-PED) reports to the PDAS and
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exercises oversight responsibilities of the Assistant Secretary — Indian Affairs for management and
operations of self-governance initiatives; initiatives designed to assist tribes in developing stronger
reservations and tribal economies; and for the development of energy and mineral resources on
trust lands. The DAS-PED is also responsible for expanding reservation business opportunities
and Indian employment with emphasis on development of energy and mineral resources on trust
lands; providing oversight of initiatives designed to assist tribes in developing stronger reservation
and/or tribal economies; and assisting with capital investment under the Indian Financing Act of
1974, as amended. In addition, the DAS-PED is responsible for overseeing the duties of the
Executive Director to the White House Council on Native American Affairs (WHCNAA). At the
direction of the Assistant Secretary or PDAS, the DAS-PED may also serve as a Departmental
representative to multi-agency organizations, work groups, and task forces that impact IA. The
PDAS provides executive leadership, guidance, coordination, and direction to the following:

A. Office of Self-Governance. The Office is responsible for implementing Title IV of
the Indian Self-Determination and Education Assistance Act (P.L. 93-638), as amended.
The Office develops and implements regulations, policies, and guidance in support of self-
governance initiatives; facilitates the negotiation of annual funding agreements with eligible tribes
and consortia; coordinates the collection of budget and performance data from self-governance
compact tribes; and resolves issues that are identified in financial and program audits of self-
governance operations.

B. Executive Director to the White House Council on Native American Affairs. The
Executive Director, WHCNAA, is responsible for providing inter-agency coordination and
recommendations that advance the five priority areas of the WHCNAA identified in Executive
Order 13647. The Executive Director, WHCNAA, and staff promote active and broad
participation by bureaus and offices in the Department of the Interior (DOI) and other Federal
agencies; ensure that WHCNAA subgroups and individual agencies identify deliverables for the
annual White House Tribal Nations Conference (TNC) and track the deliverables to ensure timely
completion prior to the annual TNC; organize and facilitate regular staff meetings of the
WHCNAA with staff of Federal agency members; and coordinate with the Secretary's Office,
other Federal agencies, and the White House to arrange and facilitate a minimum of three
WHCNAA meetings per year, as required by the Executive Order.

C. Office of Indian Energy and Economic Development. The Office provides
technical and financial assistance to promote economic growth and assist tribes in
developing economic infrastructure, improve access to capital, and enhance tribal self-
determination over their energy resources. The Office is responsible for the Tribal Energy
Resource Development Program under the Energy Policy Act of 2005; manages the Tribal
Energy Resource Agreement program; provides a clearinghouse on energy resources; and
develops tools to assist tribes in developing their technical and managerial capabilities to
manage their energy resources. In addition, the Office is responsible for the Indian
Financing Act of 1974, as amended. The Office includes the following divisions:

(1)  Division of Energy and Mineral Development. The Division provides
management direction, oversight, and technical support to tribes in the development of their
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energy and mineral resources. The Division provides assistance for development of energy and
mineral resources, including resource assessments, geologic studies, economic analysis and
market studies, and promotion of information to the oil and gas and mineral industry. The
Division coordinates energy and mineral resources activities with other federal, state, and local
governmental agencies, industry personnel, and tribal governments. The Division is located in
Lakewood, Colorado.

(2)  Division of Economic Development. The Division manages technical
assistance programs and grants to foster strong and sustainable Native American economies.
The Division provides training for tribal businesses and Native American entrepreneurs that
contributes to the growth of tribal businesses and provides access to contracting opportunities.
The Division also collaborates with other Federal agencies and other strategic partners to leverage
resources and enhance tribal business development opportunities and to develop the legal
infrastructure and capacity necessary for economic growth.

(3)  Division of Capital Investment. The Division manages a number of
financial assistance programs designed to meet key financing needs of tribal and Indian businesses,
including debt financing and supplemental surety bonding under the Indian Finance Act of 1974,
as amended. The Division manages the Indian Loan Guarantee Program and provides education
and outreach on financing options and opportunities to both borrowers and lenders. The Division
provides access to capital markets by coordinating with government loan programs and the
private investment community to address the capital needs of tribes and individual Indian
entreprencurs. The Division also works with community development finance institutions that are
eligible to use the Insured Loan Program. The Division recommends suspension or termination of
collection activity pursuant to the requirements of the Federal Debt Collection Standards (31 CFR
§903), subject to the limitations contained in 205 DM 7.1 and 7.3.

8.5 Deputy Assistant Secretary — Indian Affairs (Management). The Deputy Assistant
Secretary — Indian Affairs (Management) (DAS-M) discharges the responsibilities of the PDAS in
working with offices reporting to ASIA, BIA, and BIE with regard to providing leadership,
policy, oversight, monitoring, and compliance enforcement with policy and procedures in the
areas of administrative operations; financial and budget management, strategic planning and
performance management; workforce planning, human resources management; equal opportunity
compliance; facilities, real property leasing, and safety management; development and control of
administrative policies and procedures; audits/program reviews; and leadership and direction for
Administration initiatives for IA. The Office is also responsible for managing activities and
ensuring that all IA organizations are in compliance with Federal laws and regulations related to
equal and affirmative employment; Indian preference; hiring; ensuring a discrimination-free
working environment; and serving as the liaison with the Office of the Inspector General (OIG)
and the General Accounting Office (GAO). In addition, the Office is responsible for strategic
planning and policies promoting the effective use of information technology and resources
throughout IA; developing cooperative working relationships with Information Resources
Management (IRM) organizations in the Department; correspondence control functions; records
management; logistics support; and the Freedom of Information Act (FOIA) operational activities
that include receiving, distributing, and tracking FOIA requests for IA. The Office and its
divisions provide overall policy, guidance, oversight, and procedures for these areas to offices
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reporting to ASTA, BIA, and BIE. The DAS-M provides executive leadership, guidance,
coordination, and direction to the following:

A. Division of Administration and Resources Management. The Chief of Staff to the
DAS-M heads up and oversees the Division which includes daily operations, management, and
oversight of TA’s knowledge management; building management; administrative support; and
logistical services. The Division also works with offices under the DAS-M on behalf of TA to
oversee policy and provide guidance on historical and economic impacts on IA programs and
operations; administration of GSA and Direct leases; and FOIA administrative responsibilities.

It also provides logistical, facility, and property support for organizations in the Washington, DC
metropolitan area.

B. Division of Internal Evaluation and Assessment. The Division provides guidance
and oversight to ensure that internal controls are established and maintained for IA programs,
organizations, and functions including the following:

(1) Providing assistance and ensuring that IA organizations implement and
comply with internal control guidelines established by the Department and other organizations
such as OMB and GAO. This includes developing annual internal control review plans;
conducting internal control reviews and assessments; identifying program and operational
deficiencies; and developing the Indian Affairs Annual Assurance Statement for Internal Control.

(2)  Providing guidance and oversight for financial audits of tribal contractors
and grantees; providing financial guidance and assistance to A organizations on the Single Audit
Act and OMB Circular A-133 (A-133), Audits of States, Local Governments and Non-Profit
Organizations; and ensuring financial compliance with the Single Audit Act and A-133.

(3) Overseeing 1A program updates to the Catalog of Federal Domestic
Assistance.

(4) Conducting internal IA financial reviews to ensure that programs achieve
their intended results; that resources are used consistent with agency mission and are protected
from waste, fraud, and mismanagement; and that programs and resources are in compliance with
laws, regulations, policies and procedures.

(5) Serving as the IA financial audit liaison/point of contact (excluding matters
pertaining to the annual financial audit) to the Department’s Office of Financial Management,
OIG, GAO, and other agency OIGs pertaining to financial audit issues (including tribal financial
audit matters).

C. Office of Budget and Performance Management. The Office provides senior
leadership, policy, and oversight for all budget formulation and execution functions. The Office is
responsible for developing and implementing budget policy, procedures, processes, and systems to
effectively execute all budget functions required under OMB guidelines. The Office ensures
effective implementation of the Chief Financial Officers Act and coordinates with all IA
component activities to ensure effective integration of performance goals and the budget process.
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In addition, the Office coordinates development of strategic plans and annual performance reports
in support of the Government Performance and Results Act (GPRA). The Office also determines
the reliability of performance measures and evaluates IA programs for effectiveness. The Office is
responsible for providing guidance and technical assistance to all programs within ASTA, BIA,
and BIE to ensure compliance with Administration initiatives in these areas.

The Director oversees the following divisions:

(1) Division of Budget Formulation and Performance. The Division is
responsible for all facets of the budget formulation process pursuant to established budget policy,
procedures, and processes as determined by statue, the Department, OMB, and Congressional
guidelines in the development and formulation of the President’s Budget Request to the Congress.

It also integrates the performance planning as required by GPRA, which includes performance
data and reporting processes that support planning and management decisions and facilitates [A
compliance with Federal requirements to ensure effectiveness of IA programs.

The Division also serves as the point of contact for coordination and oversight of performance
data from all offices reporting to the ASIA, BIA, and BIE.

(2)  Division of Budget Execution and Reporting. The Division is responsible
for all facets of the budget execution and reporting process to ensure that administrative control
of funds policy and procedures are adhered to in the distribution of funds and comply with the
Anti-Deficiency Act. The Division is also responsible for reporting TA fund distributions and
expenditures.

D. Office of the Chief Financial Officer. The Chief Financial Officer (CFO) serves as
the principal financial management advisor to the Assistant Secretary — Indian Affairs,
DAS-M, and other senior TA officials. The CFO is the primary conduit to the Department’s
financial management community. The CFO also serves as the head of the contracting activity;
the senior IA acquisition official; and the audit liaison officer for the annual financial audit.
The CFO interfaces with appropriate Congressional staff on financial management, including loan
and construction accounting; power and irrigation billings and collections; and acquisition and
grants activities. The CFO prepares the TA financial statements and is the primary liaison with the
Department’s OIG on the annual financial audit. The CFO ensures that financial management
within IA is consistent with requirements of the CFO Act, GPRA, and guidance issued by OMB,
Department of the Treasury, GAO, and the Federal Accounting Standards Advisory Board
(FASAB). The CFO is system owner for all A financial management systems, including those
that interface with IA systems, as well as the loan accounting and power and irrigation billing and
collection systems. The CFO oversees the following divisions:

(1)  Division of Accounting Operations. The Division is responsible for
providing general accounting and financial management oversight, guidance, and support to the
IA financial management community and IA program offices. The Division provides accounts
receivable and collections support; directs and managers IA’s Intergovernmental Payment and
Collections (IPAC) operations and reconciliation; provides IA payment processing services; and
provides IA-wide travel management services including Temporary Duty (TDY') and Permanent
Change of Station (PCS.)

05/05/15 #4019
Replaces 06/21/07 # 3746

ADD 019



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 82 of 151

110 DM 8
Page 7 of 9

(2)  Division of Financial Systems. The Division provides development,
maintenance, enhancement, and operational support for IA’s core financial system and related
interfaces. The Division also supports [A’s automated travel management system used for
end-to-end traveler processing.

(3)  Division of Financial Reporting and Analysis. The Division is responsible
for IA’s financial reporting to the Department and the Department of the Treasury; oversight of
IA loan accounting; developing and implementing corrective action plans that may result from the
Department’s consolidated financial statement audit; providing guidance and oversight on
accounting and financial management matters; and assisting with development of accounting and
financial management policies.

(4)  Division of Acquisition Management. The Division provides senior
leadership, policy, and oversight for acquisition, grants and cooperative agreement functions, and
delegated operations. It is also responsible for developing and implementing procedures,
processes, and systems to effectively execute objectives in compliance with OMB, FASAB, and
other appropriate regulatory guidelines. It also provides contracting services for IA headquarters
offices.

E. Office of Human Capital Management. The Office is responsible for the
development of comprehensive policies to guide all aspects of human resources (HR)
management, such as workforce analysis; succession planning; classification; position
management; employee development; staffing; retention; employee relations; labor relations; and
HR information systems. It is also responsible for the administration of the personnel security and
suitability program for IA organizations. It serves as liaison for IA organizations to the OIG for
administrative (personnel) inquiries/referrals. The Office provides direct supervision over the field
HR offices. Other responsibilities include monitoring and evaluating IA’s compliance with equal
employment and Indian preference laws for staffing, promotions, and reassignments.

The Director carries out the responsibilities of office with assistance of two Deputy Directors who
oversee the following divisions:

(1)  Deputy Director, Human Capital.

(a) Division of HR Operations East. The Division provides a full
complement of HR services to employees in ASIA, DAS-M, and the Office of Justice Services.
The services include personnel staffing; position classification; employee benefits administration;
personnel action processing; records management; and labor/employee relations.

(b) Division of Personnel Security. The Division is responsible for
determining position sensitivity level for all IA positions, ensuring that the appropriate
background investigation or reinvestigation is conducted for appointees, employees, contractors,
consultants, volunteers, and tribal users of IA systems. The Division is also responsible for
policies and procedures related to suitability and clearance determination and processes.

(c) Division of HR Systems. The Division is responsible for providing
current and updated data/statistical information regarding ASIA, DAS-M, BIA, and BIE
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personnel. The Division ensures strong controls over HR Systems to help ensure objectives are
met and in compliance with all national security controls and initiatives. It also provides daily
support to management and servicing personnel offices throughout BIA and BIE.

(2)  Deputy Director, Field Operations.
(a) Division of BIE HR Operations. The Division provides a full

complement of HR services to BIE, including recruitment; staffing; position classification;
employee/labor relations; employee benefits; and personnel processing.

(b) Division of BIA HR Operations. The Division is responsible for
the operations of four field offices located in Anadarko, Oklahoma; Albuquerque, New Mexico;
Billings, Montana; and Portland, Oregon. Three field offices are responsible for providing the full
complement of HR services, including recruitment, staffing, position classification, employee
benefits, personnel processing, and records management. The Portland office (Office of
Employee and Labor Relations) is exclusively responsible for labor relations administration and
employee relations.

F. Office of Facilities, Property, and Safety Management. The Office is responsible
for oversight, policy and procedures governing IA facilities management and construction,
property, safety, and risk management. The Office consists of the following divisions:

(1)  Division of Facilities Management and Construction. The Division
provides senior leadership, policy, and oversight for IA’s facilities programs. It is also responsible
for developing and implementing procedures, processes, and systems to effectively execute and
monitor the facilities program as required by statue, OMB, and other appropriate regulatory
guidelines. It also provides program management; execution of the facilities construction, repair,
and improvement program; and maintenance programs for direct services;
as well as contract oversight and monitoring of P.L.. 93-638 contracts, grants, and/or compacts
with tribes not administered or managed by the BIA Regions.

(2)  Division of Property Management. The Division provides senior
leadership, policy, and oversight for IA’s property management program. Responsibilities include
providing policy and procedures to ensure that IA personal property is appropriately classified in
IA’s official property system as accountable, non-accountable, system-controlled, sensitive,
capitalized, or non-capitalized. The Division also provides property management
services/functions for headquarters offices.

(3)  Division of Safety and Risk Management. The Division provides senior
leadership, policy, and oversight for IA’s safety management program for programs required by
law through the establishment of policies, procedures, and standards related to occupational
safety, occupational health and industrial hygiene, public safety (non-law enforcement), and
workers’ compensation. It provides technical leadership, assistance, and training to execute the
mission of [A’s safety and health program. Responsibilities include: monitoring and enforcing
IA policy, adopted safety and health codes, and mandated standards for IA-controlled facilities. It
reviews architectural and engineering drawings, specifications, and other documentation for
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construction and major rehabilitation or repair of facilities and existing facilities for compliance
with applicable codes and standards. It also conducts final inspections for new construction,
major renovation projects for issuance of a Certificate of Occupancy, as well as performs
inspections and evaluations of facilities to determine safety and health deficiencies or hazardous
conditions. In addition, the Division administers the Workers Compensation Program.

G. Office of Information Management Technology. The Senior Advisor for
Information Resources (SAIR) serves as an advisor to the DAS-M, offices reporting to ASIA,
BIA, and BIE; and Departmental officials on technologies and their application to business
processes and benefits to customers. The SAIR ensures compliance with federal laws and policies
governing information resources management including the Federal IT Acquisition Reform Act
(FITARA) of 2014.

(1)  Responsibilities. The Office is responsible for the following:

(a) Assisting in program direction and transformation of information
systems for TA pursuant to Departmental and Administration policies and procedures, and Federal
law(s). The SAIR leads and oversees Information Resources Management (IRM) activities,
including managing personnel and other resources; data and information assets; information
systems to improve the use of information and information processing resources; development of
policies, as needed, that promote effective use of information resources throughout IA, in
consultation with TA programs; and development of effective working relationships with internal
and external TA program customers and stakeholders.

(b) Leading change management systems, processes, major and minor
systems, tools, and reporting for offices reporting to ASIA, BIA, and BIE, on information
resources and technology management processes; and coordinating A with federally recognized
tribes for compliance with OMB Circular A-130: Management of Federal Information Resources
and FITRA.

(c) Overseeing the development and implementation of A applications,
systems, and services; ensuring adherence to all required regulations, Departmental and
Administration policies and procedures, from creation to disposition, including shared services.

(2) Organization. The SAIR carries out the responsibilities of the Office with
assistance from the following divisions:

(a) Division of Program Management and Business Services. The
Division delivers solutions for TA Lines of Business (LOB) requirements through projects that
control schedules, costs, and scope in accordance with laws, regulations, and policies that govern
IT. The Division manages the IT capital and investment control (CPIC) processes and
coordinates the activities of the IT Investment Governance Board (IGB) in coordination with the
Department’s IRM Governance processes. The Division is responsible for implementation and
ongoing management of A records management and Privacy Act activities.
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(b) Division of Information Security. The Division is responsible for
implementing and managing IA information assurance activities in compliance with the Federal
Information Security Management Act (FISMA), OMB memoranda and circulars, and
Departmental policy. Pursuant to Federal laws and Departmental and Administration policies and
procedures, the Division is also responsible for ensuring that management, operational, and
technical security controls are properly implemented and operating as intended and as specified
within the National Institute of Standards and Technology (NIST) Special Publication (SP)
800-Series. This includes implementation and management of IA’s Continuous Monitoring
program and completion of independent security assessments as required.

(©) Division of Information Operations. The Division is responsible for
implementing, operating, and maintaining all IA-related information systems and technology
solutions. It provides management in the areas of telecommunications, systems, user services,
help desk, core data center management, and technical services management.
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Department of the Interior
Departmental Manual

Effective Date: 8/22/01

Series: Delegation Series

Part 200: General Provisions
Chapter 1: Delegation of Authority

Originating Office: Office of Planning and Performance Management

200DM 1

1.1  Authority of the Secretary. The primary authority of the Secretary of the Interior is
provided by express operation of law or is inherent in the position of head of the Department or as
a senior member of the Executive Branch. Additional sources of authority are delegations made
by the President through Executive order and regulations issued by other executive agencies, such
as the Office of Management and Budget; Office of Personnel Management; General Services
Administration, etc.

1.2 Authority of the Secretary to Delegate. The Secretary of the Interior has broad power to
delegate authority (5 U.S.C. 302, Reorganization Plan No. 3 of 1950, etc.). However, nothing in
this Delegation Series empowers any officer or employee of the Department to exercise authority
which the Secretary by the terms of the legislation, Executive order or other source of authority
may not redelegate. If an Executive order confines redelegation to specified officers (as in
Executive Order 10355), these specific positions and authorities must be referred to in the
redelegation.

1.3 Issuance of Delegations. The authority to sign and issue delegations of the Secretary=s
authority is restricted to the Secretary, or an Acting Secretary. The Deputy Secretary may also
sign delegations of the Secretary=s authority, except as limited in 209 DM 2. The appropriate
medium for issuing such delegations is in the Delegation Series of the Departmental Manual, as
described below. For this reason, delegations of authority by the Secretary will not be prepared
for other parts of the manual, or as memoranda, or included in regulations. Any statement
regarding delegation of authority that is contained in any directive or regulatory material must be
cross-referenced to, or have as its basis, a delegation published in Parts 200-299 of the
Departmental Manual. A temporary delegation, however, may be issued as a Secretary=s Order
(012 DM 1).

1.4 Scope of Delegation Series. The Delegation (200) Series of the Departmental Manual
contains and documents delegations of authority made by the Secretary, and Assistant Secretaries.

A.  Part 205, General Delegations, sets forth the delegations of authority that are made
on a functional basis generally to Assistant Secretaries and certain other designated officials.
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B.  Part 207, Limited Delegations, sets forth delegations of authority for special subject
matter areas and/or special units or organizations of the Department.

C.  Part 209, Secretarial Officers, sets forth delegations of authority made to Secretarial
Officers.

D.  Part 210 sets forth the delegations of authority to Directors of Secretarial Offices.

E.  Parts 211 to 289 set forth the delegations of authority that are made on an
organizational basis to heads of bureaus and other offices of the Department.

F.  Parts 290 to 299 set forth the delegations of authority related to civil defense
emergency, disaster assistance, and Departmental emergency operations.

1.5 Clearance of Proposed Delegations. Originators of all proposed delegations of the
Secretary=s authority will route such documents through the supervising Secretarial Officer, the
Office of the Solicitor, the Office of Planning and Performance Management and the Assistant
Secretary - Policy, Management and Budget before routing to the Secretary for signature

(200 DM 3).

1.6  General Limitations.
A.  Code of Federal Regulations Documents. Delegations of authority in the Delegation

Series do not include authority to issue documents in the Code of Federal Regulations initiated by
the Department of the Interior unless such authority is specifically mentioned in the delegation.

B.  Correspondence with the President. There is no delegation of authority for
conducting official correspondence with the President, which is reserved by and for the Secretary.

C.  Legal Services. Except where otherwise specified, delegations of authority in the 200
series do not include any authority to perform legal work related to the function delegated. With
the exception of specified legal functions, the authority of the Secretary respecting the legal work
of the Department is delegated to the Solicitor in 209 DM 3.

D.  Functional Authority. The general program authority delegated in DM Parts 209-289
on an organizational basis does not include authority delegated in DM Part 205 on a functional
basis, unless specifically stated within the delegation.

E.  Expenditure or Transfer of Funds. With the exception of the Deputy Secretary,
delegations of authority in the Delegation Series do not include authority as contained in the
General or Administrative Provisions sections of the Department=s annual appropriations acts for
the approval of the expenditure, transfer or use of funds for certain emergencies.

1.7 Organization Nomenclature. (Organizational nomenclature for the Department is defined
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in 101 DM 2.)

A.  The term Abureaus and offices@ when used in the Delegation (200) Series refers
collectively to the bureaus of the Department and Secretarial Offices, including the immediate
offices of the Secretary and Deputy Secretary.

B.  The term Abureaus and Departmental Offices@ when used in the Delegation (200)
Series refers collectively to the bureaus of the Department and Secretarial Offices.

1.8 Exercise of Authority. An officer or employee who is delegated or redelegated authority
must exercise it in conformity with any requirements that the person making the delegation would
be called upon to observe. Requirements may be found in a variety of directives including the
Departmental Manual, statutes, regulations, and Executive orders and they may be issued by the
Department as well as other agencies such as the Office of Personnel Management, General
Services Administration, and the Office of Management and Budget. Delegated authority must be
exercised in accordance with relevant policies, standards, programs, organization and budgetary
limitations, and administrative instructions prescribed by officials of the Office of the Secretary or
bureau. While failure to comply with administrative instructions not issued as limitations on
authority will not impair the legality of an action as far as the public is concerned, it may be
grounds for appropriate disciplinary measures.

1.9 Effect of Delegation. An officer who delegates or redelegates authority does not divest the
power to exercise that authority nor does the delegation or redelegation relieve that official of the
responsibility for action taken pursuant to the delegation.

1.10 Policy on Publication. Consideration should be given to publishing in the Federal Register
any delegation of authority made by the Secretary that has a direct impact on some sector of the
public. Any redelegations of the Secretary=s authority follow the same policy (200 DM 2 .4). It
must be recognized that most delegations of authority made by the Secretary do not have a direct
impact on some sector of the public. However, officials making redelegations of such authority
should exercise judgment in determining at what point a redelegation begins to directly affect the
public, requiring its publication in the Federal Register. Publication of delegation, or redelegation
of contracting authority is not required.
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Replaces 6/5/86 #2686
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Department of the Interior
Departmental Manual

Effective Date: 4/21/03

Series:  Delegation

Part 209: Secretarial Officers

Chapter 8: Assistant Secretary - Indian Affairs

Originating Office: Office of the Assistant Secretary - Indian Affairs

209 DM 8

8.1 Delegation. Subject to the limitations in 200 DM 1, the Assistant Secretary - Indian
Affairs is authorized to exercise all of the authority of the Secretary including, but not limited to:

A.  The authority to promulgate regulations.

B.  The Secretary=s authority under Section 204 (a) of Public Law
94-579 relating to the withdrawal or reservation of certain lands
by the issuance of public land orders.

C. The administration of the ocoath of office or any cath required
by law in connection with employment.

8.2 Limitation. The authorities for trust funds management
functions are limited to those required to fulfill the
responsibilities identified in 109 DM 8.3.

8.3 Authority to Redelegate. Except where redelegation is
prohibited by statute, Executive order, or limitations established
by other competent authority, the Assistant Secretary - Indian
Affairs may redelegate general administrative authority and those
program authorities specifically related to the functions and

responsibilities assigned to the Assistant Secretary - Indian
Affairs in 109 DM 8. All redelegations of authority made by the
Assistant Secretary - Indian Affairs will be in the form of a

Departmental Manual release issued in compliance with the provisions
of 200 DM 3. No other form of redelegation is authorized.

8.4 Principal Deputy Assistant Secretary.

A. Subject to the limitations in 200 DM 1, the Principal Deputy
Assistant Secretary is delegated all program and administrative
authorities of the Assistant Secretary - Indian Affairs necessary
to fulfill the responsibilities identified in 110 DM 8.2. The
authority contained in this paragraph may be redelegated.

B. In the absence of, and under conditions specified by the
Assistant Secretary - Indian Affairs, the Principal Deputy Assistant
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Secretary may exercise the authority delegated in 209 DM 8.1,
excluding 209 DM 8.1B. The authority contained in this paragraph

may not be redelegated.

4/21/03 #3570
Replaces 11/17/81 #2364
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

IN REPLY REFER TO

March 12, 2014

M-37029

Memorandum

To: Secretary

From: Solicitor

Subject: The Meaning of “Under Federal Jurisdiction” for Purposes of the Indian

Reorganization Act

L. INTRODUCTION

In February 2009, the Supreme Court issued its decision in Carcieri v. Salazar." The Court in
that decision held that the word “now” in the phrase “now under federal jurisdiction™ in the
Indian Reorganization Act (“IRA™) refers to the time of the passage of the IRA in 1934. The
Carcieri decision specifically addresses the Secretary’s authority to take land into trust for
“persons of Indian descent who are members of any recognized Indian tribe now under [f]ederal
jurisdiction.” The case does not address taking land into trust for groups that fall under other
definitions of “Indian” in Section 19 of the IRA. This opinion addresses interpretation of the
phrase “under federal jurisdiction™ in the IRA for purposes of determining whether an Indian
tribe can demonstrate that it was under federal jurisdiction in 1934,

IL. Supreme Court Decision in Carcieri v. Salazar, 555 U.S. 379 (2009)

In 1983, the Narragansett Indian Tribe of Rhode Island (“Narragansett™) was acknowledged as a
federally recognized tribe.® Prior to being acknowledged, the Narragansett filed two lawsuits to
recover possession of approximately 3,200 acres of land comprising its aboriginal territory that
were alienated by Rhode Island in 1880 in violation of the Indian Trade and Intercourse Act. On
September 30, 1978, the parties settled the lawsuit which was incorporated into federal
implementing legislation known as the Rhode Island Indian Claims Settlement Act.” In
exchange for relinquishing its aboriginal title claims, the Narragansett agreed to accept
possession of 1,800 acres within the claim area.

In 1985, after the Narragansett had been acknowledged, the Rhode Island Legislature transferred
the settlement lands to the Narragansett. Subsequently, the Narragansett requested that its
settlement lands be taken into trust by the Federal Government pursuant to Section 5 of the IRA.

' 555 U.S. 379 (2009).

? See 25 U.S.C. § 479.

? 48 Fed. Reg. 6177 (Feb. 10, 1983).
“25U.S.C. §§ 1701-1716 (2014).

1
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The Narragansett’s application was approved by the Bureau of Indian Affairs (“BIA”) and
upheld by the Interior Board of Indian Appeals (“IBIA”) notwithstanding a challenge by the
Town of Charlestown.” The settlement lands were taken into trust with the restriction contained
in the Settlement Act that the lands were subject to state criminal and civil jurisdiction.®

In 1998, the BIA approved, pursuant to Section 5 of the IRA, the Narragansett’s application to
acquire approximately 32 acres into trust for low income housing for its elderly members. The
IBIA affirmed the BIA’s decision.”

The State and local town filed an action in district court against the United States claiming that
the Department of the Interior’s (“Department’s” or “Interior’s”) decision to acquire 32 acres
into trust violated the Administrative Procedure Act; that the Rhode Island Indian Claims
Settlement Act precluded the acquisition; and that the IRA was unconstitutional and did not
apply to the Narragansett. In 2007, the First Circuit, acting en banc, rejected the State’s
argument that Section 5 did not authorize the BIA to acquire land for a tribe who first received
federal recognition after the date the IRA was enacted.® The State sought review in the Supreme
Court, which the Court granted on February 25, 2008. Among other parties, the Narragansett
Tribe filed an amicus brief in the Supreme Court case.

A. Majority Opinion

The Supreme Court in a 6-3 ruling (Breyer, J., concurring; Souter and Ginsburg, J.J., concurring
in part and dissenting in part; Stevens, J., dissenting) reversed the First Circuit and held that the
Secretary did not have authority to take land into trust for the Narragansett because the
Narragansett was not under federal jurisdiction at the time the IRA was enacted in 1934. Justice
Thomas, writing for the majority, determined that the Court’s task was to interpret the term
“now” in the statutory phrase “now under federal jurisdiction,” which appears in IRA Section
19’s first definition of “Indian.”

Interpreting Section 19, in concert with Section 5, the Supreme Court applied a strict statutory
construction analysis to determine whether the term “now” in the definition of Indian in Section
19 referred to 1998 when the Secretary made the decision to accept the parcel into trust or
referred to 1934 when the IRA was enacted.'® The Court analyzed the ordinary meaning of the
word “now” in 1934,“ within the context of the IRA,l2 as well as contemporaneous departmental

* Town of Charlestown, Rhode Island v. Eastern Area Director, Bureau of Indian Affairs, 18 IBIA 67 (Dec. 5,
1989).

$25U.8.C. § 1708.

7 Town of Charlestown, Rhode Island v. Eastern Area Director, Bureau of Indian Affairs, 35 IBIA 93 (June 29,
2000).

8 Carcieriv. Kempthorne, 497 F.3d 15, 30-31 (1st Cir. 2007)

® Carcieri, 555 U.S. at 382. Furthermore, while the definition of Indian includes members of “any recognized
Indian tribe now under federal jurisdiction,” the Supreme Court did not suggest that the term “recognized” is
encompassed within the phrase “now under federal jurisdiction.” Consistent with the grammatical structure of the
sentence — in which “now” modifies “under federal jurisdiction” and does not modify “recognized” — and consistent
with Justice Breyer’s concurring opinion, we construe “recognized” and “under federal jurisdiction” as necessitating
separate inquiries. See discussion Section IILF.

0 Carcieri, 555 U.S. at 388.

' The Court examined dictionaries from 1934 and found that “now” meant “at the present time” and concluded that
such an interpretation was consistent with the Court’s decisions both before and after 1934. /d. at 388-89.

2
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correspondence,'? concluding that “the term ‘now under the federal jurisdiction’ in [Section 19]
unambiguously refers to those tribes that were under the federal jurisdiction of the United States
when the IRA was enacted in 1934.”'* The majority, however, did not address the meaning of
the phrase “under federal jurisdiction” in Section 19, concluding that the parties had not disputed
that the Narragansett Tribe was not under federal jurisdiction in 1934.'°

B. Justice Breyer’s Concurring Opinion

Justice Breyer wrote separately, concurring in the majority opinion with a number of
qualifications. One of these qualifications is significant for the Department’s implementation of
the Court’s decision. He stated that an interpretation that reads “now” as meaning “‘in 1934’
may prove somewhat less restrictive than it first appears. That is because a tribe may have been
‘under federal jurisdiction’ in 1934 even though the Federal Government did not believe so at the
time.”'® Put another way, the concepts of “recognized” and “under federal jurisdiction” in
Section 19 are distinct — a tribe may have been under federal jurisdiction in 1934 even if BIA
officials at the time did not realize it.

Justice Breyer cited to specific tribes that were erroneously treated as not under federal
jurisdiction by federal officials at the time of the passage of the IRA, but whose status was later
recognized by the Federal Government.!” Justice Breyer further suggested that these later-
recognized tribes could nonetheless have been “under federal jurisdiction” in 1934
notwithstanding earlier actions or statements by federal officials to the contrary. In support of
these propositions, Justice Breyer cited several post-IRA administrative decisions as examples of
tribes that the BIA did not view as under federal jurisdiction in 1934, but which nevertheless
exhibited a “1934 relationship between the tribe and Federal Government that could be described
as jurisdictional.”'®

Justice Breyer specifically cited to the Stillaguamish Tribe as an example in which the tribe had
treaty fishing rights as of 1934, even though the tribe was not formally recognized by the United

12 The Court also noted that in other sections of the IRA, Congress had used “now or hereafter” to refer to
contemporaneous and future events and could have explicitly done so in Section 19 if that was Congress’ intent in
the definition. /d. at 390.
13 The Court noted that in a letter sent by Commissioner Collier to BIA Superintendents, he defined Indian as a
member of any recognized tribe “that was under [flederal jurisdiction at the date of the Act.” /d. at 390 (quoting
gom Letter from John Collier, Commissioner to Superintendents, dated March 7, 1936).

Id. at 395.
15 Id. at 382, 392. The issue of whether the Narragansett Tribe was “under federal jurisdiction in 1934” was not
considered by the BIA in its decision, nor was evidence concerning that issue included in the administrative record
before the courts. When the BIA issued its decision, the Department’s long standing position was that the IRA
applied to all federally recognized tribes. Because the Narragansett Tribe was federally recognized, the
administrative record assembled pertained solely to the Bureau’s compliance with the Part 151 regulatory factors.
See 25 C.F.R. Part 151.
' Carcieri, 555 U.S. at 397 (Breyer, J., concurring).
"7 Id. at 398.
18 1d. at 399. Justice Breyer concurred with Justices Souter and Ginsburg that “recognized” was a distinct concept
from “now under federal jurisdiction.” However, in his analysis he appears to use the term “recognition” in the
sense of “federally recognized” as that term is currently used today in its formalized political sense (i.e., as the label
given to Indian tribes that are in a political, government-to-government relationship with the United States), without
discussing or explaining the meaning of the term in 1934. See infra discussion Section IILF.

3
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States until 1976."° The concurring opinion of Justice Breyer also cited Interior’s erroneous

1934 determination that the Grand Traverse Band of Ottawa and Chippewa Indians had been
“dissolved,” a view that was later repudiated bgf Interior’s 1980 correction concluding that the
Band had “existed continuously since 1675.” % Finally, Justice Breyer cited the Mole Lake Band
as an example of a case in which the Department had erroneously concluded the tribe did not
exist, but later determined that the anthropological study upon which that decision had been
based was erroneous and thus recognized the tribe.?!

Thus, Justice Breyer concluded that, regardless of whether a tribe was formally recognized in
1934, a tribe could have been “under federal jurisdiction” in 1934 as a result, for example, of a
treaty with the United States that was in effect in 1934, a pre-1934 congressional appropriation,
or enrollment as of 1934 with the Indian Office.?? Justice Breyer, however, found no similar
indicia that the Narragansett were “under federal jurisdiction” in 1934. Indeed, Justice Breyer
Jjoined the majority in concluding that the evidence in the record before the Supreme Court
indicated that the Narragansett were not federally recognized or under federal jurisdiction in
1934.2 Justices Souter and Ginsburg, by contrast, would have reversed and remanded to allow
the Department an opportunity to show that the Narragansett Tribe was under federal jurisdiction
in 1934, contending that the issue was not addressed in the record before the Court.?* Justice
Stevens dissented, finding that the IRA placed no temporal limit on the definition of an Indian
tribe,2 and criticizing the majority for adopting a “cramped reading” of the IRA.26

In sum, the Supreme Court’s majority opinion instructs that in order for the Secretary to acquire
land under Section 5 of the IRA for a tribe pursuant to the first definition of “Indian” in Section
19, a tribe must have been “under federal jurisdiction” in 1934. The majority opinion, however,
did not identify the types of evidence that would demonstrate that a tribe was under federal
jurisdiction. Nor, in 1934, was there a definitive list of “tribes under federal jurisdiction.”’
Therefore, to interpret the phrase “now under federal jurisdiction” in accordance with the holding
in Carcieri, the Department must interpret the phrase “under federal jurisdiction.”

III. STATUTORY INTERPRETATION
A. Statutory Construction and Deference

Agency interpretation of a statute follows the same two-step analysis that courts follow when
reviewing an agency’s statutory interpretation. At the first step, the agency must answer

" Id. at 398.

24

2 Id. at 399.

22 Id.

B Id. at 395-96 (noting the petition for writ of certiorari represented that the Tribe was neither federally recognized
nor under federal jurisdiction in 1934; id. at 399 (Breyer, J., concurring) (“neither the Narragansett Tribe nor the
Secretary has argued that the Tribe was under federal jurisdiction in 1934.”). But see supra note 5.

2 Id at 401 (Souter, J. and Ginsburg, J., concurring in part and dissenting in part).

2 Id. (Stevens, J., dissenting).

% Id. at 413-14.

2 Memo. from Associate Solicitor, Indian Affairs to Assistant Secretary, Indian Affairs, October 1, 1980, Request
for Reconsideration of Decision Not to Take Land in Trust for the Stillaguamish Tribe, at 7 (“Stillaguamish
Memorandum”).

4
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Ay

“whether Congress has directly spoken to the precise question at issue.”® If the language of the
statute is clear, the court and the agency must give effect to “the unambiguously expressed intent
of Congress.”? If, however, the statute is “silent or ambiguous,”’ pursuant to the second step,
the agency must base its interpretation on a “reasonable construction” of the statute.>’ When an
agency charged with administering a statute interprets an ambiguity in the statute or fills a gap
where Congress has been silent, the agency’s interpretation should be either controlling or
accorded deference unless it is unreasonable or contrary to the statute.

Even when agency decisions may not be entitled to deference under Chevron, they are entitled to
some respect because these decisions are “made in pursuance of official duty, based upon more
specialized experience and broader investigations and information than is likely to come to a
judge in a particular case.™> Skidmore deference requires that a court establish the appropriate
level of judicial deference towards an agency’s interpretation of a statute by considering several
factors, including “the thoroughness evident in its consideration, the validity of its reasoning, its
consistency with earlier and later pronouncements, and all those factors which give it power to
persuade, if lacking power to control.”* For Skidmore deference to apply, a reviewing court
need only find the existence of factors pointing toward a reason for granting the agency
deference. Even if the court does not agree with the agency decision, it should nonetheless
extend deference if the agency’s position is deemed to be reasonable.®

Finally, the canons of construction applicable in Indian law, which derive from the unique
relationship between the United States and Indian tribes, also guide the Secretary’s interpretation
of any ambiguities in the IRA.>*® Under these canons, statutory silence or ambiguity is not to be
interpreted to the detriment of Indians. Instead, statutes establishing Indian rights and privileges
are to 31;6 construed liberally in favor of the Indians, with any ambiguities to be resolved in their
favor.

28 Chevron v. Natural Resources Defense Council, 467 U.S. 837, 842-43 (1984).

2 Id. at 843.

30 Id

*! 1d. at 840.

32 The Secretary receives deference to interpret statutes that are consigned to her administration. See Chevron, 467
U.S. at 842-45; United States v. Mead Corp., 533 U.S. 218, 229-31 (2001). See also City of Arlington, Tex. V. FCC,
133 S. Ct. 1863, 1866-71 (2013) (courts must give Chevron deference to an agency’s interpretation of a statutory
ambiguity, even whether the issue is whether the agency exceeded the authority authorized by Congress); Skidmore
v. Swift, 323 U.S. 134, 139 (1944) (agencies merit deference based on the “specialized experience and broader
investigations and information™ available to them). The Chevron analysis is frequently described as a two-step
inquiry. See Nat’l Cable & Telecomms. Ass’nv. Brand X Internet Serves., 545 U.S. 967, 986 (2005) (“If the statute
is ambiguous on the point, we defer at step two to the agency’s interpretation so long as the construction is a
‘reasonable policy choice for the agency to make.””).

% Skidmore, 323 U.S. at 139.

* Id. at 140.

% See, e.g., Cathedral Candle Co. v. United States Int’l Trade Comm’n, 400 F.3d 1352, 1366 (Fed. Cir. 2005)
(noting that the court need not have initially reached the same conclusion as the agency). See also Tualatin Valley
Builders Supply Inc. v. United States, 522 F.3d 937, 942 (9™ Cir. 2008); Wilderness Soc’y v. United States Fish &
Wildlife Serv., 353 F.3d 1051, 1069 (9" Cir. 2003) (en banc).

38 Yankton Sioux Tribe v. Kempthorne, 442 F. Supp. 2d 774, 783 (D.S.D. 2006) (outlining the principles of liberality
in construction of statutes affecting Indians).

37 Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 260 (1999); see also County of Yakima v.
Confederated Tribes and Bands of the Yakima Indian Nation, 502 U.S. 251, 269 (1992).
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1. The IRA

The IRA was the culmination of many years of effort to change the Federal Government’s Indian
policy. As the Supreme Court has held, the “overriding purpose” of the IRA was to “establish
machinery whereby Indian tribes would be able to assume a greater degree of self-government,
both politically and economically.”® This “sweeping” legislation manifested a sharp change of
direction in federal policy toward the Indians. It replaced the assimilationist policy characterized
by the General Allotment Act, which had been designed to “put an end to tribal organization”
and to “dealings with Indians ... as tribes.”*

While the IRA’s land acquisition provision was to address in part the dismal failure of the
assimilation and allotment policy, it also had a broader purpose to “rehabilitate the Indian’s
economic life,” and “give the Indians the control of their own affairs and of their own
property.”® As Commissioner Collier acknowledged in his testimony before Congress during
the introduction of the IRA legislation, “[t]he Indians are continuing to lose ground; yet
Government costs must increase, while the Indians must still continue to lose ground, unless
existing law be changed. ... While being stripped of their property, these same Indians
cumulatively have been disorganized as groups and pushed to a lower social level as individuals .
. . . The disastrous condition peculiar to the Indian situation in the United States . . . is directly
and inevitably the result of existing law — principally, but not exclusively, the allotment law and
its amendments and its administrative complications.”' During the time of the IRA’s passage,
Tribes’ economic conditions were unconscionable and Congress had sought to disband and
dismantle tribal governance structures.*? The BIA administratively controlled reservation life,
which included the establishment and imposition of governance systems on the tribes.** After
the publication of the Meriam Report documenting the conditions of Indians and tribes,* a
concerted effort was made to reverse course. The IRA was enacted to help achieve this shift.*’

% Morton v. Mancari, 417 U.S. 535, 542 (1974).
% United States v. Celestine, 215 U.S. 278, 290 (1909).
 Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152 (1973) (quoting H.R. Rep. No. 1804, 73d Cong., 2d Sess. 6
(1934), and 78 Cong. Rec. 11125 (1934) (statement of Sen. Wheeler). See also The Institute for Govt. Research,
Studies in Administration, The Problem of Indian Administration (1928) (“Meriam Report™) (detailing the
deplorable status of health, id. at 3-4, 189-345, poverty, id. at 4-8, 430-60, 677-701, education, id. at 346-48, and
loss of land, id. at 460-79). The IRA was not confined to addressing the ills of allotment, as evidenced by the
inclusion of Pueblos in the definition of “Indian tribe.” 25 U.S.C. § 479.
*! Readjustment of Indian Affairs: Hearings Before the Committee on Indian Affairs, House of Representatives on
H.R. 7902, 73d Cong., 2d Sess., at 15-16 (Feb 22, 1934) (“House Hearings”).
%2 Id. at 15-18 (At the conclusion of the allotment era in 1934, Indian land holdings were reduced from 138,000,000
acres to 48,000,000 acres, a loss of more than eighty-five percent of the land allotted to Indians.).
8 Meriam Report at 6 (“The economic basis of the . . . Indians has been largely destroyed by the encroachment of
white civilization. The Indians can no longer make a living as they did in the past by hunting, fishing, gathering
wild products, and the . . . limited practice of primitive agriculture.”); id. at 7 (“[P]olicies adopted by the government
in dealing with Indians have been of a type which, if long continued, would tend to pauperize any race. . . . Having
moved the Indians from their ancestral lands to restricted reservations . . . , the government undertook to feed them
and to perform . . . services for them . .. .”); id. at 8 (“The work of the government directed toward the education
and advancement of [Indians] . . . is largely ineffective. . . . [T]he government has not appropriated enough funds to
5ermit the Indian Service to employ an adequate personnel properly qualified for the task before it.”).

See supra note 40 (“Meriam Report”).
5 Comment, Tribal Self-Government and the Indian Reorganization Act of 1934, 70 Mich. L. Rev. 955 (1972).

6
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As originally introduced, the IRA was a self-governance act. It acknowledged the right of tribes
to self-organize and self-govern. As passed, the IRA had the following express purposes:

An Act to conserve and develop Indian lands and resources; to extend to Indians the right
to form business and other organization; to establish a credit system for Indians; to grant
certain rights of home rule to Indians; to provide for vocational education for Indians; and
for other purposes

To that end, the IRA included provisions designed to encourage Indian tribes to reorganize and
to strengthen Indian self-go g vernance. Congress authorized Indian tribes to adopt their own
constitutions and bylaws*’ and to incorporate.*® It also allowed the residents of reservations to
decide, by referendum, whether to opt out of the IRA’s appllcatlon.49 In service of the broader
goal of “recogn[izing] [] the separate cultural identity of Indians,” the IRA encouraged Indian
tribes to revitalize their self-government and to take control of their business and economic
affairs.> Congress also sought to assure a solid territorial base by, among other things,
“put[ting] a halt to the loss of tribal lands through allotment.”' Of particular relevance here,
Section 5 of the IRA provides:

The Secretary of the Interior is hereby authorized, in his discretion, to acquire
through purchase, relinquishment, gift, exchange, or assignment, any interest in
lands, water rights, or surface rights to lands, within or without existing
reservations, including trust or otherwise restricted allotments whether the allottee
be living or deceased, for the purpose of providing land for Indians.

* &k

Title to any lands or rights acquired pursuant to this Act . . . shall be taken in the
name of the United States in trust for the Indian tribe or individual Indian for
which the land is acqulred and such lands or rights shall be exempt from State
and local taxation.>?

Section 19 of the IRA defines those who are eligible for its benefits. That section provides that
the term “tribe” “shall be construed to refer to any Indian tribe, organized band, pueblo, or the
Indians residing on one reservation.” Section 19 further provides as follows:

The term “Indian” . . . shall include all persons of Indian descent who are [1] members of
any recognized Indian tribe now under [f]ederal jurisdiction, and [2] all persons who are

% pub. L. No. 73-383, 48 Stat. 984 (1934).

47 Section 16, 25 U.S.C. § 476,

8 Section 17, 25 U.S.C. § 477.

 Section 18, 25 U.S.C. § 478.

%® Graham Taylor, The New Deal and American Indian Tribalism, 39 (1980). See also Act of June 18, 1934, 48 Stat.
984 (“An Act to conserve and develop Indian lands and resources; to extend to Indians the right to form businesses .
2 Mescalero 411US. at 151.

3225 U.S.C. § 465.

325U.8.C. §479.
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descendants of such members who were, on June 1, 1934, residing within the present
boundaries of any Indian reservation, and shall further include [3] all other persons of
one-half or more Indian blood.>*

With a few amendments, the IRA has remained largely unchanged since 1934. Indeed, the IRA
is one of the main cornerstones promoting tribal self-determination and self-governance policies
promulgated by the United States. These concepts remain the United States’ guiding principles

in modern times.>’

2. Meaning of the phrase “under federal jurisdiction”

In examining the statute, the first inquiry is to determine whether there is a plain meaning of the
phrase “under federal jurisdiction.” For the purposes of this memorandum, I analyze this phrase
in the context of the first definition of “Indian” in the IRA — members of any recognized Indian
tribe now under federal jurisdiction.’® The IRA does not define the phrase “under federal
jurisdiction,” and as shown below, the apparent author of the phrase, John Collier, did not
provide a definition either. In discerning the meaning of the phrase since Congress has not
spoken directly on this issue, one option is to look to the dictionary definitions of the word
“jurisdiction.”’ In 1933, Black’s Law Dictionary defined the word “jurisdiction” as:

The power and authority constitutionally conferred upon (or
constitutionally recognized as existing in) a court or judge to pronounce
the sentence of the law, or to award the remedies provided by law, upon
a state of facts, proved or admitted, referred to the tribunal for decision,
and authorized by law to be the subject of investigation or action by that
tribunal, and in favor of or against persons (or a res) who present
themselves, or who are brought, before the court in some manner
sanctioned by law as proper and sufficient.”®

The entry in Black’s includes the following quotation: “The authority of a court as distinguished
from the other departments; . . .”> Since the issue before the Department concerns an “other
department” rather than a court, I turn to the contemporaneous Webster’s Dictionary for
assistance. Webster’s definition of “jurisdiction” provides a broader illustration of this concept
as it pertains to governmental authority:

*1d
55 See, e.g., President Obama’s Executive Order 13647 (June 26, 2013) (establishing the White House Council on
Native American Affairs); Department of the Interior’s Tribal Consultation Policy (December 2011); and President
Obama’s Memorandum for the Heads of Executive Departments and Agencies on Tribal Consultation (November 5,
2000), (reiterating a commitment to the policies set out in Executive Order 13175).
%$25U.8.C. §479.
37 Director, Office of Workers® Compensation Programs v. Greenwich Collieries, 512 U.S. 267, 272 (1994) (When a
term is not defined in statute, the court’s “task is to construe it in accord with its ordinary or natural meaning.”); id.
at 275 (With a legal term, the court “presume[s] Congress intended the phrase to have the meaning generally
accepted in the legal community at the time of enactment.”).
:: Black’s Law Dictionary at 1038 (3d ed. 1933).

Id.
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2. Authority of a sovereign power to govern or legislate; power or right
to exercise authority; control.

3. Sphere of authority; the limits, or territory, within which any particular
power may be exercised.®’

These definitions, however, while casting light on the broad scope of “jurisdiction,” fall short of
providing a clear and discrete meaning of the specific statutory phrase “under federal
jurisdiction.” For example, these definitions do not establish whether in the context of the IRA,
“under federal jurisdiction” refers to the outer limits of the constitutional scope of federal
authority over the tribe at issue or to whether the United States exercised jurisdiction in fact over
that tribe. I thus reject the argument that there is one clear and unambiguous meaning of the
phrase “under federal jurisdiction.”

3. The Legislative History of the IRA

The Department of the Interior drafted the proposed legislation that subsequently was enacted as
the IRA. The Interior Solicitor’s Office took charge of the legislative drafting, with much of the
work undertaken by the Assistant Solicitor, Felix S. Cohen.®' In February 1934, the initial
version of the bill was introduced in both the House of Representatives and the Senate. The
Indian Affairs Committees in both bodies held hearings on the bill over the next several months,
which led to significant amendments to the bills. These amendments included the addition of the
phrase “now under federal jurisdiction” to the definition of the term “Indian.” Confusion
regarding whether the blood quantum requirement applied to the first two parts of the definition,
as well as a desire to limit the scope of the definition, led to the addition of the “under federal
jurisdiction” language. However, other than indicating a desire to limit the scope of eligibility
for IRA benefits, the legislative history did not otherwise define or clarify the meaning of the
term “under federal jurisdiction.”

In the initial version of the Senate bill proposed in February 1934, the term “Indian” was defined
as persons who are members of recognized tribes without any reference to federal jurisdiction.
The definition also included descendants residing on the reservation and a one-quarter or more
blood quantum requirement, as follows:

Section 13 (b) The term ‘Indian’ as used in this title to specify the person to
whom charters may be issued, shall include all persons of Indian descent who are
members of any recognized Indian tribe, band, or nation, or are descendants of
such members and were, on or about February 1, 1934, actually residing within
the present boundaries of any Indian reservation, and shall further include all
other persons of one fourth or more Indian blood, but nothing in this definition or

% Merriam-Webster’s New International Dictionary (2d ed. 1935). See, e.g., Sanders v. Jackson, 209 F.3d 998,
1000 (7th Cir. 2000) (The plain meaning of a statutory term can sometimes be ascertained by looking to the word’s
ordinary dictionary definition.).

¢! Elmer Rusco, A Fateful Time, 192-93 (2000); id. at 207 (“In a memorandum to Collier on January 17, 1934, Felix
Cohen reported that drafts of the proposed legislation . . . are now ready . . . . On January 22, Cohen sent the
commissioner drafts of two bills . . . .”) (internal quotations and citations omitted). See also John Collier, From
Every Zenith; A Memoir and Some Essays on Life and Thought, 229-30 (1964) (discussing the role of the Indian
Service in bringing about Indian self-government).
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in this Act shall prevent the Secretary of the Interior or the constituted authorities
of a chartered community from prescribing, by provision of charter or pursuant
thereto, additional qualifications or conditions for membership in any chartered
community, or from offering the privileges of membership therein to nonresidents
of a community who are members of any tribe, wholly or partly comprised within
the chartered community.®

The amended definition of “Indian” in Section 19 of the version of the bill that was before the
Senate Committee during the Committee hearing on May 17, 1934 included “all persons of
Indian descent who are members of any recognized tribe.”® This definition was further
amended following the Senate Committee hearings on May 17, 1934. At one point in that
hearing Senators Thomas and Frazier raised questions regarding the bill’s treatment of Indians
who were not members of tribes and were not enrolled, supervised, or living on a reservation:

The CHAIRMAN [Wheeler]. They do not have any rights at the present time, do
they?

Senator THOMAS of Oklahoma. No rights at all.

The CHAIRMAN. Of course this bill is being passed, as a matter of fact, to take
care of the Indians that are taken care of at the present time.

Senator FRAZIER. Those other Indians have got to be taken care of, though.

The CHAIRMAN. Yes; but how are you going to take care of them unless they
are wards of the Government at the present time?®*

Countering this notion, Senator Thomas then brought up the deplorable conditions of the
Catawbas of South Carolina and the Seminoles of Florida, stating that they “should be taken care
of ”®® Chairman Wheeler responded:

The CHAIRMAN. There is a later provision in here I think covering that, and defining
what an Indian is.

Commissioner COLLIER. This is more than one-fourth Indian blood.

The CHAIRMAN. That is just what I was coming to. As a matter of fact, you
have got one-fourth in there. I think you should have more than one-fourth. I
think it should be one-half. In other words, I do not think the Government of the
United States should go out here and take a lot of Indians in that are quarter

%2 House Hearings at 6 (emphasis added).

% To Grant to Indians Living under Federal Tutelage the Freedom to Organize for Purposes of Local Self-
Government and Economic Enterprise: Hearing on S. 2755 before the Senate Committee on Indian Affairs, 73rd
Cong,, 2d Sess., at 237 (May 17, 1934) (“Senate Hearing”).

* Id. at 263.

% Id.
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bloods and take them in under the provisions of this act. If they are Indians of the
half-blood then the Government should perhaps take them in, but not unless they
are. If you pass it to where they are quarter-blood Indians you are going to have
all kinds of people coming in and claiming they are quarter-blood Indians and
want to be put upon the Government rolls, and in my judgment it should not be
done. What we are trying to do is get rid of the Indian problem rather than to add
to it.

Senator THOMAS of Oklahoma. If your suggestion should be approved then do you
think that Indians of less than half blood should be covered with regard to their property
in this act?

The CHAIRMAN. No; not unless they are enrolled at present time.®

To address this concern, Chairman Wheeler proposed amending the third definition of “Indian”
in the IRA to include “all other persons of one-half or more Indian blood,”®’ rather than those of
one-quarter blood.%® Chairman Wheeler, however, remained concerned that the term
“recognized Indian tribe” was still over-inclusive in the first definition of “Indian” and could
include “Indians” who were essentially “white people.”® In response to the Chairman’s
concerns and to Senators O’Mahoney and Thomas’ interest in including landless tribes such as
the Catawba, Commissioner Collier at the close of the hearing on May 17, 1934, suggested that
the language “now under federal jurisdiction” be added after “recognized Indian tribe,” as
follows:

Commissioner COLLIER. Would this not meet your thought, Senator: After the words
“recognized Indian tribe” in line 1 insert “now under Federal jurisdiction™? That would
limit the act to the Indians now under Federal jurisdiction, except that other Indians of
more than one-half Indian blood would get help.”™

Almost immediately after Commissioner Collier offered this proposal, the hearing concluded
without any explanation of the phrase’s meaning. Nor did subsequent hearings take up the
meaning of the phrase “under federal jurisdiction,” which does not appear anywhere else in the
statute or legislative history.”" Although there was significant confusion over the definition of

% Id. at 263-64.

725 U.S.C. § 479.

% Senate Hearing at 264. Thus, the Committee understood that Indians that were neither members of existing tribes

or descendants of members living on reservations came within the IRA only if they satisfied the blood-quantum

requirement. Id. at 264-66. In other words, the blood-quantum requirement was not imposed on the other two

definitions of “Indian” included in the Act. Chairman Wheeler initially misunderstood the interplay between the

three parts of the definition of the term “Indian,” seeming to believe (incorrectly) that the blood quantum limitation

applied to all parts of the definition. /d. at 266. Senator O’Mahoney attempted to correct the Chairman’s

misunderstanding by pointing out that the one-half’ blood quantum limitation does not apply to the first part of the

definition of the term “Indian™: “The term ‘Indian’ shall include all persons of Indian descent who are members of

?gy recognized Indian tribe—comma. There is no limitation of blood so far as that [definition] is concerned.” Id.
Id.

™ Id. at 266.

™ The legislative history refers elsewhere to more limiting terms such as “federal supervision,” “federal

guardianship,” and “federal tutelage.” Yet Congress chose not to use those terms, and instead relied on the broader
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“Indian” during the hearing, > which renders difficult a precise understanding of the colloquy,
Commissioner Collier’s suggested language arguably sought to strike a compromise that
addressed both Senators O’Mahoney and Thomas’ desire to include tribes like the Catawba that
maintained tribal identity and Chairman Wheeler’s concern that groups of Indians who have
abandoned tribal relations and connections be excluded.”

Concerns about the ambiguity of the phrase “under federal jurisdiction” surfaced in an undated
memorandum from Assistant Solicitor Felix Cohen, who was one of the primary drafters of the
initial proposal for the legislation. In that memorandum, which compared the House and Senate
bills, Cohen stated that the Senate bill “limit[ed] recognized tribal membership to those tribes
‘now under [flederal jurisdiction,” whatever that may mean.”"* Based on Cohen’s analysis, the
Solicitor’s Office prepared a second memorandum recommending deletion of the phrase “under
federal jurisdiction” because it was likely to “provoke interminable questions of interpretation.””
The phrase, however, remained in the bill; and Cohen’s prediction that the phrase would trigger
“interminable questions of interpretation” is remarkably prescient.

On June 18, 1934, the IRA was enacted into law. In order to be eligible for the benefits of the
IRA, an individual must qualify as an Indian as defined in Section 19 of the Act, which reads in
part as follows:

Section 19. The term ‘Indian’ as used in this Act shall include all persons of
Indian descent who are members of any recognized Indian tribe now under
[flederal jurisdiction, and all persons who are descendants of such members who
were, on June 1, 1934, residing within the present boundaries of any Indian
reserva;gion, and shall further include all other persons of one-half or more Indian
blood.

Using this definition, the Department immediately began the process of implementing the IRA
and its provisions.

B. Backdrop of Congress’ Plenary Authority
The discussion of “under federal jurisdiction” should be understood against the backdrop of

basic principles of Indian law, which define the Federal Government’s unique and evolving
relationship with Indian tribes. The Constitution confers upon Congress, and to a certain extent

concept of being under federal jurisdiction. See, e.g., Senate Hearing at 79-80 (Senate discussion of the notion that

federal supervision over Indians ends when Indians are divested of property and that the bill would not be so

limiting).

2 During the crucial discussion in which “under federal jurisdiction” was proposed, Senate Hearing at 265-66, the

Senators are not clear whether they are discussing the Catawba or the Miami Tribe; whether the first definition of

“Indian” — members of recognized tribes — or the second definition — descendants of tribal members living on a

g;seservation — is at issue; whether the Catawba were understood to have land; or the meaning of the term “member.”
1d.

™ Memo of Felix Cohen, Differences Between House Bill and Senate Bill, at 2, Box 10, Wheeler-Howard Act 1933-

37, Folder 4894-1934-066, Part 11-C, Section 2, (undated) (National Archives Records) (emphasis added). ,

™ Analysis of Differences Between House Bill and Senate Bill, at 14-15, Box 11, Records Concerning the Wheeler-

Howard Act, 1933-37, Folder 4894-1934-066, Part I1-C, Section 4 (4 of 4) (undated) (National Archives Records).

$25U.8.C. § 479.
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the Executive Branch, broad powers to administer Indian affairs. The Indian Commerce Clause
provides the Congress with the authority to regulate commerce “with the Indian tribes,””” and the
Treaty Clause grants the President the power to negotiate treaties with the consent of the
Senate.”® The Supreme Court has long held that “the Constitution grants Congress broad general
powers to legislate in respect to Indian tribes, powers that [the Supreme Court has] consistently
described as ‘plenary and exclusive.”””

The Court has also recognized that “[i]nsofar as [Indian affairs were traditionally an aspect of
military and foreign policy], Congress’ legislative authority would rest in part, not upon
affirmative grants of the Constitution, but upon the Constitution’s adoption of pre-constitutional
powers necessarily inherent in any Federal Government, namely powers that this Court has
described as necessary concomitants of nationality.”®® In addition, “[i]n the exercise of the war
and treaty powers, the United States overcame the Indians and took possession of their lands,
sometimes by force, leaving them . . . needing protection . . .. Of necessity, the United States
assumed the duty of furnishing that protectlon and with it the authority to do all that was
required to perform that obligation . . . .”®' In order to protect Indian lands from alienation and
third party claims, Congress enacted a series of Indian Trade and Intercourse Acts
(“Nonintercourse Acts’ ")®2 that ultimately placed a general restraint on conveyances of land
interests by Indian tribes:

No purchase, grant, lease, or other conveyance of lands, or of any title
or claim thereto, from any Indian nation or tribe of Indians, shall be of
any validity in law or equity, unless the same be made by treaty or
convention entered pursuant to the Constitution.®

Indeed, in Johnson v. M’Intosh, the Supreme Court held that while Indian tribes were “rightful
occupants of the soil, with a legal as well as just claim to retain possession of it,” they did not
own the “fee.”® As a resul, title to Indian lands could only be extinguished by the Sovereign.®’

7U.S.CONST., art. I, § 8, cl. 3.

8 U.S. CONST., art. II, § 2, cl. 2.

" United States v. Lara, 541 U.S. 193, 200 (2004). See also Hartford Fire Ins. Co. v. California, 509 U.S. 764, 813
(1993) (If Congress possesses legislative jurisdiction then the question is whether and to what extent Congress has
exercised that undoubted jurisdiction.); Mancari, 417 U.S. at 551-52 (“The plenary power of Congress to deal with
the special problems of Indians is drawn both explicitly and implicitly from the Constitution itself.”).

% 1 ara, 541 U.S. at 201 (internal citations and quotation marks omitted).

8! Mancari, 417 U.S. at 552 (citation omitted).

82 See Act of July 22, 1790, Ch. 33, § 4, 1 Stat. 137; Act of March 1, 1793, Ch. 19, § 8, | Stat. 329; Act of May 19,
1796, Ch. 30, § 12, 1 Stat. 469; Act of Mar. 3, 1799, Ch. 46, § 12, 1 Stat. 743; Act of Mar. 30, 1802, Ch. 13, § 12,2
Stat. 139; Act of June 30, 1834, Ch. 161, § 12, 4 Stat. 729. In applying the Nonintercourse Act to the original states
the Supreme Court held “that federal law, treaties, and statutes protected Indian occupancy and that its termination
was exclusively the province of federal law.” Oneida Indian Nation of New York v. County of Oneida, 414 U.S.
661, 670 (1974). This is the essence of the Act: that all land transactions involving Indian lands are “exclusively the
province of federal law.” Id. The Nonintercourse Act applies to both voluntary and involuntary alienation, and
renders void any transfer of protected land that is not in compliance with the Act or otherwise authorized by
Congress. Id. at 668-70.

8 Act of June 30, 1834, Ch. 161, § 12, 4 Stat. 729, codified at 25 U.S.C. § 177.

¥21U.S. 543, 574 (1823).

8 See Oneida Indian Nation of New York, 414 U.S. at 667 (“Indian title, recognized to be only a right of occupancy,
was extinguishable only by the United States.”).
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Thus, “[n]ot only does the Constitution expressly authorize Congress to regulate commerce with
the Indian tribes, but long continued legislative and executive usage and an unbroken current of
judicial decisions have attributed to the United States . . . the power and the duty of exercising a
fostering care and protection over all dependent Indian commumtles 6 Once a federal
relationship is established w1th an Indian tribe, Congress alone has the nght to determine when
its guardianship shall cease.®” And Congress must authorize the transfer of tribal interests in
land.

Lastly, the Supremacy Clause®® ensures that laws regulating Indian Affairs and treaties with
tribes supersede conflicting state laws. These constitutional authorities serve as the continuing
underlying legal authority for Congress, as well as the Executive Branch, to exercise jurisdiction
over tribes, and thus serve as the backdrop of federal jurisdiction.¥

A brief overview of Congress’ powers over Indian affairs is also necessary to reflect the unique
legal relationship between the United States and Indian tribes that forms the underlying basis of
any “jurisdictional” analysis.

Between 1789 and 1871, over 365 treaties with tribes were negotiated by the President and
ratified by the Senate under the Treaty Clause. Many more treaties were negotiated but never
ratified. Many treaties established on-going legal obligations of the United States to the treaty
tribe(s), including, but not limited to, annuity payments, provisions for teachers, blacksmiths,
doctors, usufructuary hunting, fishing and gathering rights, housing, and the reservation of land
and water rights. Furthermore, treaties themselves implicitly established federal jurisdiction over
tribes. Even if the treaty negotiations were unsuccessful, the act of the Executive Branch
undertaking such negotlatlons constitutes, at a minimum, acknowledgment of jurisdiction over
those particular tribes.*

As Indian policy changed over time — from treaty making to legislation to assimilation and
allotment — the types of federal actions that evidenced a tribe was under federal jurisdiction
changed as well. Legislative acts abound, the implementation of which demonstrate varying
degrees of jurisdiction over Indian tribes. Beginning with the Trade and Intercourse Act of
1790,%" Congress first established the rules for conducting commerce with the Indian tribes. The

% United States v. Sandoval, 231 U.S. 28, 45-46 (1913). See also United States v. Kagama, 118 U.S. 375, 384-85
(1886) (“From [the Indians’] very weakness[,] so largely due to the course of dealing of the Federal Government . .
. and the treaties in which it has been promised, there arises the duty of protection, and with it the power. . . . It must
exist in that government, because it never has existed anywhere else . . . .”).

8 Grand Traverse Tribe of Ottawa and Chippewa Indians v. Office of the U.S. Attorney for the Western District of
Michigan, 369 F.3d 960, 968-69 (6th Cir. 2004) (citing Joint Tribal Council of the Passamaquoddy Tribe v. Morton,
528 F.2d 370, 380 (1st Cir. 1975)). See also United States v. Nice, 241 U.S. 591, 598 (1916); Tiger v. W.
Investment Co., 221 U.S. 286, 315 (1911).

% U.S. CONsT, art. VI, §1, cl. 2.

% Because this authority lies in the Constitution, it cannot be divested except by Constitutional amendment.

% Worcester v. Georgia, 31 U.S. 515, 556, 569-60 (1832); Felix Cohen, Felix S. Cohen, HANDBOOK OF FEDERAL
INDIAN LAW 271 (1942 ed.) (listing treaty relations as one factor relied upon by the Department in establishing tribal
status); Memo from Duard R. Barnes, Acting Associate Solicitor for Indian Affairs to Comm’r of Indian Affairs,
Nov. 16, 1967 (M-36759) (discussing treaty relations between the Federal Government and the Burns Paiute Tribe
as evidence of tribal status even though such relations did not result in a ratified treaty).

' Act of July 22, 1790, 1 Stat. 137.
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Trade and Intercourse Act (sometimes referred to as the Non-Intercourse Act), last amended in
1834,% regulated trading houses, liquor sales, land transactions, and other various commercial
activities occurring in Indian Country. The Trade and Intercourse Acts also established both
civil and criminal jurisdiction over non-Indians who violated the Act. Notably, these Acts did
not assert such jurisdiction over the internal affairs of Indian tribes or over individual Indians,
but over certain interactions between tribes and tribal members and non-Indians.”® The Indian
Contracting Act required the Secretary of the Interior to approve all contracts between non-
Indians and Indian tribes or individuals.** As a result, any contracts formed between Indian
tribes and non-Indians without federal approval were automatically null and void. The Major
Crimes Act gave the federal courts jurisdiction for the first time over crimes committed by
Indians against Indians in Indian Country.”® Bolstered by the Supreme Court decision in United
States v. Kagama,’® which held that Congress has “plenary authority” over Indians, Congress
continued passing legislation that embodied the exercise of jurisdiction over Indians and Indian
tribes. Both legislation and significant judicial decisions reflected the move to a more robust
“guardian-ward” relationship between the Federal Government and Indian tribes.”” Additionally,
annual approgriations bills listed appropriations for some individually named tribes and
reservations.”® In 1913 Congress passed the Snyder Act, which granted the Secretary authority
to direct congressional apgropriations to provide for the general welfare, education, health, and
other services for Indians.”

In what some would consider the ultimate exercise of Congress’ plenary authority, the General
Allotment Act was enacted to break up tribally-owned lands and allot those lands to individual
Indians based on the Federal Government’s policy during that time to assimilate Indians into
mainstream society.100 Congress subsequently enacted specific allotment acts for many tribes.'"!
Pursuant to these acts, lands were conveyed to individual Indians and the Federal Government
retained federal supervision over these lands for a certain period of time. Lands not allotted to
individual Indians were held in trust for tribal or government purposes. The remaining lands
were considered surplus, and sold to non-Indians. Eventually the Federal Government kept
individual allotments in trust or otherwise restricted the alienability of the land. This left federal
supervision over Indian lands firmly in place.

*2 Act of June 30, 1834, 4 Stat. 729.

% The courts have held that the Non-Intercourse Act created a special relationship between the Federal Government
and those Indians covered by the Act. See Seneca Nation of Indians v. United States, 173 Ct. Cl. 917 (1965); Joint
Tribal Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1* Cir. 1975).

% Act of March 3, 1871, ch. 120, § 3, 16 Stat. 544, 570-71.

% Act of Mar. 3, 1885, § 9, 23 Stat. 362. The Major Crimes Act was passed in response to Ex Parte Crow Dog,
where the Supreme Court held that the federal courts did not have jurisdiction over crimes committed by individual
Indians against another Indian. Ex Parte Crow Dog, 109 U.S. 556 (1883).

% 118 U.S. 375 (1886).

%7 See Comment, supra note 45 at 956-60.

% For example, the same legislation that contained the Indian Contracting Act also appropriated funds for over 100
named tribes and bands. See Act of Mar. 3, 1871, ch. 120, § 3, 16 Stat. 544, 547 550, 551 (for such purposes as
assisting a band in operating its village school, paying a tribal chief’s salary, and providing general support of a
tribal government). See also Act of May 31, 1900, ch. 598, 31 Stat. 221, 224 (appropriating funds for a variety of
tribal services, such as Indian police and Indian courts).

% Act of Nov. 2, 1921, 42 Stat. 208.

19 Act of Feb. 8, 1887, 24 Stat. 388 (“Dawes Act™).

10! See, e.g., Act of Apr. 26, 1906, ch. 1876, 34 Stat. 137 (“Five Civilized Tribes Act”); Act of May 8, 1906, ch.
2348, 34 Stat. 182 (“Burke Act’); Act of Jan. 14, 1889, ch. 24, 25 Stat. 642 (*Nelson Act of 1889”).
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The IRA itself, intended to reverse the effects of the allotment acts and the allotment era as well
as the broader purpose of fostering self-governance and prosperity for Indian tribes, was also an
exercise in Congress’ plenary authority over tribes.

The Executive Branch has also regularly exercised such authority over tribes. The War
Department initially had the responsibility for Indian affairs. In 1832, Congress established the
Commissioner of Indian Affairs, who was responsible, at the direction of the Secretary of War,
for the “direction and management of all Indian affairs, and of all matters arising out of Indian
relations . . . ' The Office of Indian Affairs (“Office”) was thus charged with implementing
and executing treaties and other legislation related to tribes and Indians. The Office was
transferred to the Department of the Interior in 1849.'™ With the allotment and assimilation
eras, and at the time the IRA was passed, the Office of Indian Affairs and the agents and
superintendents of the Indian reservations exercised virtually unfettered supervision over tribes
and Indians.'® The Office of Indian Affairs became responsible, for example, for the
administration of Indian reservations, in addition to implementing legislation.'® The Office
exercised this administrative jurisdiction over the tribes, individual Indians, and their land. As
part of the exercise of this administrative jurisdiction, the Office produced annual reports,
surveys, and census reports on many of the tribes and Indians under its jurisdiction.

This summary of the exercise of authority and oversight by the United States through treaty,
legislation, the Executive Branch and the Office of Indian Affairs is intended to serve as a non-
exclusive representation of the great breadth of actions and jurisdiction that the United States has
held, and at times, asserted over Indians over the course of its history.

C. Defining “Under Federal Jurisdiction”

As noted above, the Supreme Court did not interpret the phrase “under federal jurisdiction” in
the IRA. Rather, the Court reached its holding that the Narragansett Tribe was ineligible to have
land taken into trust based on the State’s assertion in its certiorari petition that the Tribe was
under state jurisdiction, which the United States, and the Tribe as amicus, did not directly

192 1n addition, since the IRA, Congress has exercised its constitutional jurisdiction in various ways. For example in
the 1940s and 1950s, as the termination era began, Congress reversed the policy of the IRA and terminated the
federal supervision over several tribes. See Act of June 17, 1954, 68 Stat. 250 (“Menominee Indian Termination Act
of 1954”); Act of Aug. 18, 1958, 72 Stat. 619 (“California Rancheria Termination Act”); Act of Aug. 13, 1954, 68
Stat. 718 (“Klamath Termination Act”). Then, in the 1970’s Congress reversed position again, and restored many of
those tribes that had been terminated. And, in a policy consistent with the IRA, in 1975 Congress passed the
hallmark Indian Self-Determination and Education Assistance Act. Act of Jan. 4, 1975, 88 Stat. 2203.

19 Act of July 9, 1832, 4 Stat. 564.

'% Act of March 3, 1849, 9 Stat. 395.

19 Meriam Report at 140-54 (recommending decentralization of control); id. at 140-41(“[W1hat strikes the careful
observer in visiting Indian jurisdictions is not their uniformity, but their diversity . . . . Because of this diversity, it
seems imperative to recommend that a distinctive program and policy be adopted for each jurisdiction, especially
fitted to its needs.”).

19 See generally 25 U.S.C. §§ 2, 9.
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contest.'” As such, the issue of whether the Tribe “was under federal jurisdiction™ was not

litigated before the Court nor had the Department considered that particular question when
issuing its land into trust decision in that case. Indeed, Justices Souter and Ginsburg would have
reversed and remanded to allow the Department an opportunity to show that the Narragansett
Tribe was under federal jurisdiction in 1934. However, the majority of the Court disagreed with
them, and thus, neither the Court nor the parties elaborated on what would be necessary to
demonstrate that a tribe was under federal jurisdiction in 1934. In that regard, the Carcieri
decision is unique given the manner in which the “under federal jurisdiction” issue was
addressed. Other tribes, therefore, are free to demonstrate their jurisdictional status in 1934 and
that that they are eligible to have land taken into trust under the Court’s interpretation of the IRA.

The text of the IRA does not define or otherwise establish the meaning of the phrase “under
federal jurisdiction.” Nor does the legislative history clarify the meaning of the phrase. The
only information that can be gleaned from the Senate hearing of May 17, 1934, is that the
Senators intended it as a means of attaching some degree of qualification to the term “recognized
Indian tribe.” The addition of the phrase was proposed during an ambiguous and confused
colloquy at the conclusion of the Senate hearing, discussed above. Chairman Wheeler queried
whether a “limitation after the description of the tribe” was needed.'® He also noted that
“several so-called ‘tribes’ . . . . They are no more Indians than you or I, perhaps.”'®® Based on
his reading of this portion of the Senate hearing, Justice Breyer concluded that the Senate
Committee adopted this phrase to “resolve[] a specific underlying difficulty” in the first part of
the definition of “Indian.”"'® The task before the Department in exercising the Secretary’s
authority to acquire land into trust post-Carcieri is to give meaning to this limiting phrase.

Because the IRA does not unambiguously give meaning to the phrase “under federal
jurisdiction,” I conclude that Congress “left a gap for the agency to fill.”'!" In light of this, and
the “delegation of authority” to the agency to interpret and implement the IRA, the Secretary’s
reasonable interpretation of the phrase should be entitled to deference. Moreover, in the wake of
Carcieri, an understanding of the phrase the “under federal jurisdiction” will guide the
Secretary’s exercise of the trust land acquisition authority delegated to her under Section 5 of the
IRA.

It has been argued that Congress’ constitutional plenary authority over tribes is enough to fulfill
the “under federal jurisdiction” requirement in the IRA. This argument is based on the assertion
that the phrase “under federal jurisdiction” has a plain meaning, and that meaning is synonymous
with Congress’ plenary authority over tribes pursuant to the Indian Commerce Clause.
Proponents of the plain meaning interpretation rely on United States v. Rodgers."'? There the
Supreme Court interpreted the term “jurisdiction” as used in a federal criminal code amendment

197 The Court in Carcieri stated that “none of the parties or amici, including the Narragansett Tribe itself, has argued
that the Tribe was under federal jurisdiction in 1934. And the evidence in the record is to the contrary.” Carcieri,
555 U.S. at 395(citing the Tribe’s federal acknowledgement determination).
::: Senate Hearing at 266 (Statement of Chairman Wheeler).
Id
0 Carcieri, 555 U.S. at 396-97 (Breyer, J. concurring).
"I See supra notes 28-32 and corresponding text (discussing Chevron).
''2 466 U.S. 475, 479 (1984).
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enacted the same day as the IRA.'"® Since the term “jurisdiction” was not defined in the statute,
Rodgers relied on dictionary definitions to discern the term’s “ordinary meaning™:

“Jurisdiction” is not defined in the statute. We therefore start with the assumption
that the legislative purpose is expressed by the ordinary meaning of the words
used. . . . The most natural, nontechnical reading of the statutory language is that
it covers all matters confided to the authority of an agency or department. Thus,
Webster’s Third New International Dictionary 1227 (1976) broadly defines
jurisdiction as, among other things, “the limits or territory within which any
particular power may be exercised: sphere of authority.” A department or agency
has jurisdiction, in this sense, when it has the power to exercise authority in a
particular situation.'™*

Based on this interpretation, when the IRA was enacted in 1934, “jurisdiction” meant the sphere
of authority; and “under federal jurisdiction” in Section 19 meant that the recognized Indian tribe
was subject to the Indian Affairs” authority of the United States, either expressly or implicitly.

In my view, however, it is difficult to argue that the phrase “under federal jurisdiction™ has a
plain meaning, and as I noted above, I thus reject the argument that there is one clear and
unambiguous meaning of the phrase “under federal jurisdiction.” Nonetheless, the plenary
authority doctrine serves as a relevant backdrop to the analysis as to whether a federally
recognized tribe today is eligible under the IRA to have land taken into trust. Given plenary
authority’s long standing, pervasive existence and constitutionally-based origin, as well as the
fact that Congress’s authority over Indian tribes cannot be divested absent express intent by
Congress, it is likely that in showing a tribe was under federal jurisdiction, the Department will
rely on evidence of a particular exercise of plenary authority, even where the United States did
not otherwise believe that the tribe was under such jurisdiction.'"®

Accordingly, I believe that the Supreme Court’s ruling in Carcieri counsels the Department to
point to some indication that in 1934 the tribe in question was under federal jurisdiction. Having
indicia of federal jurisdiction beyond the general principle of plenary authority demonstrates the
federal government’s exercise of responsibility for and obligation to an Indian tribe and its
members in 1934.""® While the unique circumstances of the Carcieri decision did not require the
Court to address Congress’s plenary authority,'!” given the specific holding that a tribe must
have been under federal jurisdiction in the precise year of 1934, and the ambiguous nature of the

' 1d. at 478.

1" Id. at 479 (internal citations and quotation marks omitted).

!5 This view is consistent with the legislative history in which members of Congress and Commissioner John
Collier discussed various other terms that reflected limited federal authority over Indians and rather than choosing
one of the more narrow terms, Commissioner Collier suggested and Congress accepted the broader term “under
federal jurisdiction.” See supra note 70

16 At oral argument the United States asserted that “if the Court is going to take that view of the statute, then . .. a
remand is preferable[,]” however, the Court declined and instead concluded that neither the United States nor the
tribe (as amicus) contested the State’s assertion it was not under federal jurisdiction. Oral Argument Transcript at
41-42, Carcieri v. Salazar, 555 U.S. 379, No. 07-526 (Nov. 3, 2008).

117 The Court never addressed the issue of plenary authority because it based its ruling solely on the State of Rhode
Island’s undisputed position that the Narragansett Tribe was not under federal jurisdiction in 1934.
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phrase, a showing must be made that the United States has exercised its jurisdiction at some
point prior to 1934 and that this jurisdictional status remained intact in 1934."® It is important
also to recognize that this approach may prove somewhat less restrictive than it first appears
because a tribe may have been under federal jurisdiction in 1934 even though the United States
did not believe so at the time.'"’

Thus, having closely considered the text of the IRA, its remedial purposes, legislative history,
and the Department’s early practices, as well as the Indian canons of construction, I construe the
phrase “under federal jurisdiction” as entailing a two-part inquiry. The first question is to
examine whether there is a sufficient showing in the tribe’s history, at or before 1934, that it was
under federal jurisdiction, i.e., whether the United States had, in 1934 or at some point in the
tribe’s history prior to 1934, taken an action or series of actions — through a course of dealings or
other relevant acts for or on behalf of the tribe or in some instance tribal members — that are
sufficient to establish, or that generally reflect federal obligations, duties, responsibility for or
authority over the tribe by the Federal Government. Some federal actions may in and of
themselves demonstrate that a tribe was, at some identifiable point or period in its history, under
federal jurisdiction. In other cases, a variety of actions when viewed in concert may demonstrate
that a tribe was under federal jurisdiction.

For example, some tribes may be able to demonstrate that they were under federal jurisdiction by
showing that Federal Government officials undertook guardian-like action on behalf of the tribe,
or engaged in a continuous course of dealings with the tribe. Evidence of such acts may be
specific to the tribe and may include, but is certainly not limited to, the negotiation of and/or
entering into treaties; the approval of contracts between a tribe and non-Indians; enforcement of
the Trade and Intercourse Acts (Indian trader, liquor laws, and land transactions); the education
of Indian students at BIA schools; and the provision of health or social services to a tribe.
Evidence may also consist of actions by the Office of Indian Affairs, which became responsible,
for example, for the administration of the Indian reservations, in addition to implementing
legislation. The Office exercised this administrative jurisdiction over the tribes, individual
Indians, and their lands. There may, of course, be other types of actions not referenced herein
that evidence the Federal Government’s obligations, duties to, acknowledged responsibility for,
or power or authority over a particular tribe, which will require a fact and tribe-specific inquiry.

Once having identified that the tribe was under federal jurisdiction prior to 1934, the second
question is to ascertain whether the tribe’s jurisdictional status remained intact in 1934. For
some tribes, the circumstances or evidence will demonstrate that the jurisdiction was retained in
1934. In some instances, it will be necessary to explore the universe of actions or evidence that
might be relevant to such a determination or to ascertain generally whether certain acts are, alone
or in conjunction with others, sufficient indicia of the tribe having retained its jurisdictional
status in 1934.

Indeed, for some tribes, evidence of being under federal jurisdiction in 1934 will be
unambiguous, thus obviating the need to examine the tribe’s history prior to 1934. For such

"8 This opinion does not address those tribes that are unable to make a showing of federal jurisdiction and any legal
authority that may exist to address that circumstance.
119 . . . . , . s . :

See supra Section I1.B (discussing Justice Breyer’s concurring opinion in Carcieri).
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tribes, there is no need to proceed to the second step of the two-part inquiry. For example, tribes
that voted whether to opt out of the IRA in the years following enactment (regardless of which
way they voted) generally need not make any additional showing that they were under federal
jurisdiction in 1934. This is because such evidence unambiguously and conclusively establishes
that the United States understood that the particular tribe was under federal jurisdiction in
1934.'% It should be noted, however, that the Federal Government’s failure to take any actions
towards, or on behalf of a tribe during a particular time period does not necessarily reflect a
termination or loss of the tribe’s jurisdictional status.'”' And evidence of executive officials
disavowing legal responsxbnhtgl in certain instances cannot, in itself, revoke jurisdiction absent
express congressmnal action. ““ Indeed, there may be periods where federal jurisdiction exists
but is dormant.'” Moreover, the absence of any probative evidence that a tribe’s jurisdictional
status was terminated or lost prior to 1934 would strongly suggest that such status was retained
in 1934. .

This interpretation of the phrase “under federal jurisdiction,” including the two-part inquiry
outlined above, is consistent with the le4glslat1ve history, as well as with Interior’s post-enactment
practices in implementing the statute.

D. The Significance of the Section 18 Elections Held Between 1934-1936

As discussed above, the Department recognizes that some activities and interactions could so
clearly demonstrate federal ]urlsdlctlon over a federally recognized tribe as to render elaboration
of the two-part inquiry unnecessary.'>> The Section 18 elections under the IRA held between
1934 and 1936 are such an example of unambiguous federal actions that obviate the need to
examine the tribe’s history prior to 1934.

Section 18 of the IRA provides that “[i]t shall be the duty of the Secretary of the Interior, within
one year after the passage [of the IRA] tocall ... an election” regarding apphcatlon of the IRA
to each reservation.'?® If “a majority of the adult Indians on a reservation . . . vote against its

120 See, e.g., Shawano County v. Acting Midwest Regional Director, Bureau of Indian Affairs, 53 IBIA. 62 (2011).
See generally Theodore Haas, Ten Years of Tribal Government Under IRA (1947) (“Haas Report™) (specifying, in
part, tribes that either voted to accept or reject the IRA); Stand Up for California! v. U.S. Dep't of the Interior, 919
F. Supp. 2d 51, 67-68 (D.D.C. 2013).

12! See Stillaguamish Memorandum.

122 1t is a basic principle of federal Indian law that tribal governing authority arises from a sovereignty that predates
establishment of the United States, and that “[o]nce recognized as a political body by the United States, a tribe
retains its sovereignty until Congress [affirmatively] acts to divest that sovereignty. Felix S. Cohen, HANDBOOK OF
FEDERAL INDIAN LAW § 4.01[1] (citing Harjo v. Kleppe, 420 F. Supp. 1110, 1142-43 (D.D.C. 1976)).

123 See Stillaguamish Memorandum at 2 (noting that enduring treaty obligations maintained federal jurisdiction,
even if the federal government did not realize this at the time); United States v. John, 437 U.S. 634, 653 (1978) (in
holding that federal criminal jurisdiction could be reasserted over the Mississippi Choctaw reservation after almost
100 years, the Court stated that the fact that federal supervision over the Mississippi Choctaws had not been
continuous does not destroy the federal power to deal with them).

124 Certain tribes are subject to specific land acquisition authority other than the IRA. See, e.g., Oklahoma Indian
Welfare Act, 25 U.S.C. § 501 et seq. In such cases it is important to determine whether the Carcieri decision
yphes to that tribe’s particular request.

> See supra Part 111.C.
126 Act of June 18, 1934, 48 Stat. 984, 988 (codified at 25 U.S.C. § 478).
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application,” the IRA “shall not apply” to the reservation.'?’ The vote was either to reject the

application of the IRA or not to reject its application. Section 18 required the Secretary to
conduct such votes “within one year after June 18, 1934,” which Congress subsequently
extended until June 18, 1936.'?® In order for the Secretary to conclude a reservation was eligible
for a vote, a determination had to be made that the relevant Indians met the IRA’s definition of
“Indian” and were thus subject to the Act. Such an eligibility determination would include
deciding the tribe was under federal jurisdiction, as well as an unmistakable assertion of that
jurisdiction.

A vote to reject the IRA does not alter this conclusion. In 1983, Congress enacted the Indian
Land Consolidation Act (ILCA).'” This Act amended the IRA to provide that Section 5 of the
IRA applies to “all tribes notwithstanding section 18 of such Act,” including Indian tribes that
voted to reject the IRA."*® As the Supreme Court stated in Carcieri, this amendment “by its
terms simply ensures that tribes may benefit from [Section 5] even if they opted out of the IRA
pursuant to Section 18, which allowed tribal members to reject the application of the IRA to their
tribe.”"®! As such, generally speaking, the calling of a Section 18 election for an Indian tribe
between 1934 and 1936 should unambiguously and conclusively establish that the United States
understood that the particular tribe was under federal jurisdiction in 1934, regardless of which
way the tribe voted in that election.'*?

E. The Interior Department’s Interpretation and Implementation of the IRA

The above-discussed approach for defining the phrase “under federal jurisdiction” is consistent
with the Department’s past efforts to define this phrase. Initially, the Department recognized the
difficulty in defining the phrase and only made a passing reference to it in a circular
memorandum. Commissioner Collier issued a circular in 1936 that gave direction to
Superintendents in the Office of Indian Affairs regarding recordkeeping for enrollment under
IRA. The primary purpose of the circular was to give recordkeeping instructions regarding the
second two categories under the Section 19 definition of “Indian.” He did note that no such
recordkeeping need occur for the first category in the definition — members of recognized tribes
now under federal jurisdiction — because they would be “carried on the rolls as members of the
tribe, which is all that is necessary to qualify them for benefits under the Act.”'*® This short
statement, standing alone without further analysis, was not the full extent of the Department’s
view of tribes under federal jurisdiction, particularly given the Solicitor’s office simultaneous
determination that the phraseology was difficult to interpret.'**

127 I d.

128 Act of June 15, 1935, ch. 260, § 2, 49 Stat. 378.

129 Act of Jan. 12, 1983, 96 Stat. 2515, 2517-19 (codified at 25 U.S.C. § 2201 ef seq.).

13025 U.S.C. § 2517.

131 Carcieri, 555 U.S. at 394-95.

132 See, e.g., Village of Hobart v. Midwest Reg’l Dir., 57 IBIA 4 (2013); Thurston County v. Acting Great Plains
Reg’l Dir., 56 IBIA 62 (2012); Shawano County., 53 IBIA 62. See also Haas Report (specifying, in part, tribes that
either voted to accept or reject the IRA).

133 Circular No. 3134, Enrollment Under the IRA (1936 Circular) 1 (March 7, 1936).

134 See supra notes 74-75 and accompanying text.
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As the Department began to implement the IRA, it began to more closely examine whether a
particular tribe was eligible for IRA benefits. At times, this inquiry involved an analysis by the
Solicitor’s Office. For example, beginning in the first few years after the IRA was enacted, the
Solicitor issued several such opinions determining eligibility for IRA benefits.'>> Because those
opinions “arise . . . out of requests to organize and petitions to have land taken in trust for a
tribe,”!*® both of which require status as a “recognized tribe now under federal jurisdiction” as a
“prerequisite,”"*’ they are instructive in our analysis.*® The opinions were of critical importance
in the 1930s because “it is very clear from the early administration of the Act that there was no
established list of ‘recognized tribes now under [f]ederal jurisdiction’ in existence in 1934 and

that detens‘rglinations would have to be made on a case by case basis for a large number of Indian
9l
groups.

For example, beginning with the Mole Lake Band of Chippewas,'’ the Solicitor’s Office looked
at factors such as whether the group ever had a treaty relationship with the United States,
whether it had been denominated as a tribe by an act of Congress or executive order, and whether
the group had been treated by the United States as having collective rights in tribal lands or
funds, even if the group was not expressly designated as a tribe."! In the Mole Lake Band
opinion, the Solicitor referenced federal actions such as the receipt of annuities from a treaty,
education assistance, and other federal forms of support.142 Likewise, in a later opinion
regarding and reassessing the status of the Burns Paiute Indians, the Associate Solicitor noted
that “the United States has, over the years, treated the Burns Indians as a distinct entity, placed
them under agency jurisdiction, provided them with some degree of economic assistance and
school, health and community services and, for the specific purpose of a rehabilitation grant, has
designated them as Burns Community, Paiute Tribe, a recognized but unorganized tribe.”!*® The
opinion also specifically cited an unratified treaty between the United States and predecessors of
the Burns Paiute as “showing that they have had treaty relations with the government.”'*
Similarly, in finding that the Wisconsin Winnebago could organize separately, the Solicitor

135 See Opinion of Associate Solicitor, April 8, 1935, on the Siouan Indians of North Carolina; Solicitor’s Opinion,
August 31, 1936, I Op. Sol. on Indian Affairs 668 (U.S.D.I. 1979) (“Purchases Under Wheeler-Howard Act”);
Solicitor’s Opinion, May 1, 1937, 1 Op. Sol. on Indian Affairs 747 (U.S.D.I. 1979) (“Status of Nahma and Beaver
Indians”); Solicitor’s Opinion, February 8, 1937, I Op. Sol. on Indian Affairs 724 (U.S.D.I. 1979) (“Status of St.
Croix Chippewas™); Solicitor’s Opinion, March 15, 1937, 1 Op. Sol. on Indian Affairs 735 (U.S.D.I. 1979) (“St
Croix Indians — Enrollees of Dr. Wooster”); Solicitor’s Opinion, January 4, 1937, I Op. Sol. on Indian Affairs 706
(U.S.D.L. 1979) (“IRA — Acquisition of Land”); Solicitor’s Opinion, December 13, 1938, I Op. Sol. on Indian
Affairs 864 (U.S.D.I. 1979) (“Oklahoma — Recognized Tribes”). In the ultimate irony, the Solicitor issued an
opinion that, contrary to Commissioner Collier’s belief that “the Federal Government has not considered these
Indians as Federal wards,” the Catawba Tribe was eligible to reorganize under the IRA. Solicitor’s Opinion, March
20, 1944, 11 Op. Sol. on Indian Affairs 1255 (U.S.D.1. 1979) (“Catawba Tribe — Recognition Under IRA™).

1% Stillaguamish Memorandum at 6, note 1.

137 Id

138 1y

0 1d at7.

1% Memorandum from the Solicitor of the Interior to the Comm’r of Indian Affairs, Feb. 8, 1937.

“'1d at 2-3.

142

14> Memorandum from Acting Associate Solicitor for Indian Affairs to Comm’r of Indian Affairs, Nov. 16, 1967
(M-36759).

' 1d. at 2; see also Felix Cohen, HANDBOOK OF FEDERAL INDIAN LAW § 3.02[6][d] at 151 (2005 ed.) (citing M-
36759).

22

ADD 050



Case: 15-17189, 08/01/2016, ID: 10071310, DktEntry: 26, Page 113 of 151

pointed to factors such as legislation specific to the tribe and the approval of attorney
contracts.'#’

A 1980 memorandum from the Associate Solicitor, Indian Affairs, to the Assistant Secretary,
Indian Affairs, regarding a proposed trust acquisition for the Stillaguamish Tribe, also discusses
Interior’s prior interpretation of Section 19 of the IRA.'*® According to this memorandum, the
phrase “‘recognized tribe now under [f]lederal jurisdiction’ . . . includes all groups which existed
and as to which the United States had a continuing course of dealings or some legal obligation in
1934 whether or not that obligation was acknowledged at that time.” The Associate Solicitor
ultimately concluded that the Secretary could take land into trust for the Stillaguamish, noting
that, “[t]he Solicitor’s Office was called upon repeatedly in the 1930’s to determine the status of
groups seeking to organize. . . . None of these opinions expresses surprise that the status of an
Indian group should be unclear, nor do they contain any suggestion that it is improper to
determine the status of a tribe after 1934 . . . . Thus it appears that the fact that the United States
was until recently unaware of the fact that the Stillaguamish were a ‘recognized tribe now under
[flederal jurisdiction’ and that this Department on a number of occasions has taken the position
that the Stillaguamish did not constitute a tribe in no way precludes IRA applicability.”'*’
Admittedly, the Department made errors in its implementation of the IRA.!*® As such, as Justice
Breyer notes, the lack of action on the part of the Department in implementing the IRA for a
particular tribe does not necessarily answer the legal question whether the tribe was “under
federal jurisdiction in 1934.”'%°

In sum, while the Carcieri Court found the term “now” to be an unambiguous reference to the
year 1934, the court did not find the phrase “under federal jurisdiction” to be unambiguous.
Thus, the Department must interpret the phrase and, while it has a long history in interpreting it,
it has always recognized its ambiguous nature and the need to evaluate its meaning on a case by
case basis given a tribe’s unique history.lSO

F. “Recognition” versus “Under Federal Jurisdiction”

The definition of “Indian” in the IRA not only includes the language which was the focus of the
Carcieri decision -- “now under federal jurisdiction” — but also language that precedes that

"5 Memorandum from Nathan R. Margold, Solicitor, to the Comm’r on Indian Affairs, Mar. 6, 1937.

146 This memorandum, the Stillaguamish Memorandum, was lodged with the Supreme Court as part of the Carcieri
case and cited by Justice Breyer in his concurrence. Carcieri, 555 U.S. at 398 (Breyer, J., concurring).

"7 Stillaguamish Memorandum at 7-8 (citing various decisions by the Department).

8 See Indian Affairs and the Indian Reorganization Act: The Twenty Year Record (W. Kelly ed. 1954).

49 Carcieri, 555 U.S. at 397-98 (Breyer, J., concurring).

150 Certain tribes may have settlement acts that inform the legal analysis as to whether they can take land into trust.
In Carcieri, the Court declined to address Petitioners’ argument that the Rhode Island Indian Claims Settlement Act
barred application of the IRA to the Narragansett Tribe. 555 U.S. at 393, n.7. Petitioners argued that the Rhode
Island Indian Claims Settlement Act was akin to the Alaska Native Claims Settlement Act (ANSCA). Recently, in
Akiachak Native Cmty. v. Salazar, the U.S. District Court for the District of Columbia ruled that ANSCA did not
repeal the 1936 inclusion of Alaska into the land acquisition provisions of the IRA. See 935 F. Supp. 2d 195, 203-
08 (D.D.C. 2013).
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clause -- “persons of Indian descent who are members of any recognized Indian tribe.”"*! Based
on this language, some contend that Carcieri stands for the proposition that a tribe must have
been both federally recognized as well as under federal jurisdiction in 1934 to fall within the first
definition of “Indian” in the IRA, and thus, to be eligible to have land taken into trust on its
behalf. That contention is legally incorrect.

The Carcieri majority held, rather, that the Secretary was without authority under the IRA to
acquire land in trust for the Narragansett Tribe because it was not under federal jurisdiction in
1934, not because the Tribe was not federally recognized at that time.'>> The Court’s focused
discussion on the meaning of “now” never identified a temporal requirement for federal
recognition. As Justice Breyer explained in his concurrence, the word “now” modifies “under
federal jurisdiction,” but does not modify “recognized.” As such, he aptly concluded that the
IRA “imposes no time limit on recognition.”"> He reasoned that “a tribe may have been ‘under
federal]jslirisdiction’ in 1934 even though the Federal Government did not” realize it “at the
time.”

To the extent that the courts (contrary to the views expressed here) deem the term “recognized
Indian tribe” in the IRA to require recognition on or before 1934, it is important to understand
that the term has been used historically in at least two distinct senses. First, “recognized Indian
tribe” has been used in what has been termed the “cognitive” or quasi-anthropological sense.
Pursuant to this sense, “federal officials simply ‘knew’ or ‘realized’ that an Indian tribe existed,
as one would ‘recognize.””'>® Second, the term has sometimes been used in a more formal legal
sense to connote that a tribe is a governmental entity comprised of Indians and that the entity has
a unique political relationship with the United States.'*

The political or legal sense of the term “recognized Indian tribe” evolved into the modern notion
of “federal recognition” or “federal acknowledgment” in the 1970s. In 1978, the Department
promulgated regulations establishing procedures pursuant to which tribal entities could
demonstrate their status as Indian tribes.">’ Prior to the adoption of these regulations, there was
no formal process or method for recognizing an Indian tribe, and such determinations were made
on a case-by-case basis using standards that were developed in the decades after the IRA’s
enactment. The federal acknowledgment regulations, as amended in 1994, require that a
petitioning entity satisfy seven mandatory requirements, including the following: that the entity
“has been identified as an American Indian entity on a substantially continuous basis since
1900”; the “group comprises a distinct community and has existed as a community from

15125 U.S.C. § 479. Notably, the definition not only refers to “recognized Indian tribe,” but also to “members” and
“persons.”

1°2 555 U.S. at 382-83.

' Id. at 397-398.

14 Id. at 397. Justice Souter’s dissent acknowledged this reality as well: “Nothing in the majority opinion forecloses
the possibility that the two concepts, recognition and jurisdiction, may be given separate content. As Justice Breyer
makes clear in his concurrence, the statute imposes no time limit upon the recognition, and in the past, the
Department has stated that the fact that the United States Government was ignorant of a tribe in 1934 does not
?rec]ude that tribe from having been under federal jurisdiction at that time.” 555 U.S. at 400.

% Felix Cohen, HANDBOOK OF FEDERAL INDIAN LAW, 268 (1942 ed.) (“The term “tribe’ is commonly used in two
lssesnses, “an ethnological sense and a political sense.”).
Id.
1725 C.F.R. Part 83.
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historical times to the present”; and the entity “has maintained political influence or authority
over its members as an autonomous entity from historic times to the present.”'>® Evidence
submitted during the regulatory acknowledgment process thus may be highly relevant and may
be relied on to demonstrate that a tribe was under federal jurisdiction in 1934.

The members of the Senate Committee on Indian Affairs debating the IRA appeared to use the
term “recognized Indian tribe” in the cognitive or quasi-anthropological sense. For example,
Senator O’Mahoney noted that the Catawba would satisfy the term “recognized Indian tribe,”
even though” [t]he Government has not found out that they live yet, apparently.”'®® In fact, the
Senate Committee’s concern about the breadth of the term “recognized Indian tribe” arguably
contributed to Congress’ adoption the phrase “under federal jurisdiction” in order to clarify and
narrow that term.

As explained above, the IRA does not require that the agency determine whether a tribe was a
“recognized Indian tribe” in 1934; a tribe need only be “recognized” at the time the statute is
applied (e.g., at the time the Secretary decides to take land into trust).'®® The Secretary has
issued regulations governing the implementation of her authority to take land into trust, which
includes the Secretary’s interpretation of “recognized Indian tribe.”!®! Those regulations define
“tribe” as “any Indian tribe, band, nation, pueblo, community, rancheria, colony, or other group
of Indians . . . which is recognized by the Secretary as eligible for the special programs and
services from the Bureau of Indian Affairs.”'®® By regulation, therefore, the Department only
acquires land in trust for tribes that are federally recognized at the time of acquisition.'s?

%835 CFR. § 83.7(a), (b), (c). Moreover, in 1979, the Bureau of Indian Affairs for the first time published in the
Federal Register a list of federally acknowledged Indian tribes. “Indian Tribal Entities Recognized and Eligible to
Receive Services from the United States Bureau of Indian Affairs,” 44 Fed. Reg. 7235 (Feb. 6, 1979). Based on our
research, the Department’s first efforts to compile and publish a comprehensive list of federally recognized tribes
(other than eligible Alaskan tribal entities) did not begin to occur until the 1970s. Although one commenter refers to
a post-IRA list of tribes, see W. Quinn, Federal Acknowledgement of American Indian Tribes: The Historical
Development of a Legal Concept, 34 Am. J. Legal Hist. 331, 334 n.10 (1990), no such list appears to exist. The
only list during this time period appears to be a report issued 10 years after the IRA and did not purport to list all
recognized or federally recognized tribes. Theodore Haas, Ten Years of Tribal Government Under IRA (1947)
(“Haas Report”). The Haas Report listed reservations where Indian residents voted to accept or reject the IRA, Haas
Report at 13 (table A), tribes that reorganized under the IRA, id. at 21 (table B), tribes that accepted the IRA with
pre-IRA constitutions, id. at 31 (table C), and tribes not under the IRA with constitutions, id. at 33 (table D). Prior
to the list published in 1979, the Department made determinations of tribal status on an ad hoc basis. See
Stillaguamish Memorandum at 7 (stating “It is very clear from the early administration of the Act that there was no
established list of ‘recognized tribes now under Federal jurisdiction’ in existence in 1934 and that determination
would have to be made on a case by case basis for a large number of Indian groups.”).

1% See Senate Hearing at 266. See also Senate Hearing at 80 (Sen. Thomas). Based on this legislative history, the
Associate Solicitor concluded that “formal acknowledgment in 1934 is [not] a prerequisite to IRA land benefits.”
Stillaguamish Memorandum at 1; id. at 3.

10 The misguided interpretation that a tribe must demonstrate recognition in 1934 could lead to an absurd result
whereby a tribe that subsequently was terminated by the United States could petition to have land taken into trust on
its behalf, but tribes recognized after 1934 could not.

16125 C.F.R. Part 151.

1255 C.F.R. § 151.2.

13 In 1994, Congress enacted legislation requiring the Secretary to publish “a list of all Indian tribes which the
Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians
because of their status as Indians.” Federally Recognized Indian Tribe List Act of 1994, Pub. L. No. 103-454, 108
Stat. 4791 (codified at 25 U.S.C. § 479a-1).
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Moreover, if a tribe is federally recognized, by definition it satisfies the IRA’s term “recognized
Indian tribe” in both the cognitive and legal senses of that term. Once again, as explained above,
pursuant to a correct interpretation of the IRA, the fact that the tribe is federally recognized at the
time of the acquisition satisfies the “recognized” requirement of Section 19 of the IRA, and
should end the inquiry.

IV.  CONCLUSION

The Department will continue to take land into trust on behalf of tribes under the test set forth
2164

herein to advance Congress’ stated goals of the IRA to “provid[e] land for Indians.

16475 U.S.C. § 465.
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Record of Decision

Trust Acquisition of, and Reservation Proclamation for the
151.87-acre Cowlitz Parcel in Clark County, Washington, for the
Cowlitz Indian Tribe

U.S. Department of the Interior
Bureau of Indian Affairs
December 2010
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Agency:

Action:

Summary:

U.S. Department of the Interior
Bureau of Indian Affairs

Record of Decision for the Trust Acquisition of, and Reservation Proclamation
for the 151.87-acre La Center Interchange Site in Clark County, Washington,
for the Cowlitz Indian Tribe

On January 4, 2002, the Cowlitz Indian Tribe (Tribe) was federally recognized
through the BIA’s administrative acknowledgment process. On that same date,
the Tribe, which is landless, submitted a fee-to-trust application to the Bureau
of Indian Affairs (BIA), requesting that the Department of the Interior accept
trust title to land totaling 151.87 acres in Clark County, Washington {the
“Cowlitz Parcel”™). The Tribe requested that the Cowlitz Parcel be proclaimed
its “initial reservation”, and plans to construct Tribal government buildings,
Tribal elder housing, a Tribal cultural center, a casino-resort complex, parking
facilities, a recreational vehicle park, and a wastewater treatment plant.

The Proposed Action (the Tribe’s proposed trust acquisition and reservation
proclamation) was analyzed as Alternative A in an Environmental Impact

Statement (EIS) prepared pursuant to the National Environmental Policy Act
(NEPA), under the direction and supervision of the BIA Northwest Regional
Office. The Draft EIS was issued for public review and comment on April 12,
2006. After an extended comment period, two public hearings, and
consideration and incorporation of comments received on the Draft EIS. BIA
issued the final EIS on May 30, 2008, The Draft and I"inal EIS considered a
rcasonable range of alternatives that would meet the purpose and need for the
proposal, and analyzed the potential effects of those alternatives, as well as
feasible mitigation measures.

With the issuance of this Record of Decision (ROD), the Department
announces that the action to be implemented 15 the Preferred Alternative
(Alternative A in the FEIS), which includes acquisition in tyust of the 151.87-
acre Cowlitz Parcel, proclamation of the parcel as the Cowlitz Indian Tribe’s
reservation, and construction of Tribal government headquarters, Tribal elder
housing, a Tribal cultural center and a gaming-resort complex including a
134,150 square foot casino, 250-room hotel, recreational vehicle park, parking
facilities, and a wastewater treatment plant. The Department has determined
that this Preferred Alternative will best meet the purpose and need for the
Proposed Action, in promoting the long-term economic self-sufficiency, self-
determination and self-governance of the Cowlitz Tribe. Implementing this
action will provide the Tribe with a long-deferred reservation land base and the
best opportunity for attracting and maintaining a significant, stable, long-term
source of governmental revenue, and accordingly, the best prospects for
maintaining and expanding tribal governmental programs to provide a wide
range of health, education, housing, social. cultural. environmental and other
programs, as well as employment and career development opportunities {or its
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members. The Department has considered potential effects to the
environment, including potential impacts to local governments and other tribes,
has adopted all practicable means to avoid or minimize environmental harm,
and has determined that potentially significant effects will be adequately
addressed by these mitigation measures, as described in this ROD. The
Department also has determined that the Cowlitz Parcel is eligible for gaming
because 1t qualifies as the Tribe’s “initial reservation” under Section 20 of the
Indian Gaming Regulatory Act.

The decision is based on thorough review and constderation of the Tribe’s fee-
to-trust application, the Tribe’s request for a reservation proclamation, and
materials submitted therewith; the applicable statutory and regulatory
authorities governing acquisition of trust title to land, issuance of reservation
proclamations, and eligibility of land for gaming; the Draft IIS; the Final EIS;
the administrative record; and comments received from the publie; federal,
state and local governmental agencies; and potentially affected Indian tribes.

For Further Information Contact:

Dr. B.J. Howerton, M.B.A.
Environmental Protection Specialist
Bureau of Indian Affairs

Northwest Region Office

911 NE 11th Avenue

Portland, OR 97232
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Part 151. The BIA’s evaluation of the Tribe’s fee-to-trust request based on the applicable
criteria is provided in Sections 8.1 through 8.11 of this ROD, below.

8.1 25 C.F.R.151.3 LAND ACQUISITION POLICY.

The Tribe’s fee-to-trust request meets the two threshold requirements of the Secretary’s land
acquisition policy in 25 C.F.R. § 151.3. First, land may be acquired in trust status for an
Indian tribe or individual. A “tribe” includes any Indian tribe or nation “which 1s recognized
by the Secretary as eligible to receive the special programs and services from the Bureau of
Indian Affairs.” 25 C.F.R. § 151.2(b). The Cowlitz Indian Tribe is a federally recognized
Indian tribe and is eligible to receive services from the BIA. See Department of the Interior,
Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of
Indian Affairs, 72 Fed. Reg. 13648, 13650 (Mar. 22, 2007) (listing the Cowlitz Indian Tribe
as an eligible entity).

Second, land may be acquired for a tribe in trust status:
(1) When the property is located within the exterior boundaries of the tribe’s reservation
or adjacent thereto, or within a tribal consolidation area; or
{(2) When the tribe already owns an interest in the land [i.e., the tribe owns an interest in
an off-reservation asset and seeks to consolidate that interest]; or
{3) When the Secretary determines that the acquisition of the land is necessary to facilitate
tribal self-determination, economic development, or Indian housing.

As described in detail in the Tribe’s amended fee-to-trust application and the Final EIS, the
Tribe wishes to use the Cowlitz Parcel as its initial reservation for the development of Tribal
governmental factlities, elder housing, a cultural center, a casino, a hotel and resort. The
establishment of a land base and a source of revenue to fund tribal government infrastructure
and programs, provide employment opportunities for Tribal members, and create other
economic development opportunities that will facilitate tribal self-determination, economic
development, and Indian housing, is particularty important given that the Cowlitz Tribe was
restored to recognition in 2002 and is still without any trust land or a reservation. Therefore,
the BIA has determined that the acquisition of the 151.87 acre area of land in trust is
necessary to facilitate tribal self-determination, economic development, and Indian housing,
and that the acquisition satisfies 25 C.F.R. § 151.3(a)(3).

8.2 25 C.F.R. 151.10(a). STATUTORY AUTHORITY FOR THE ACQUISITION

Section 151.10(a) requires consideration of the existence of statutory authority for the
acquisition and any limitations on such authority.

Section 5 of the IRA 1s the primary general statutory authority for the Secretary to acquire
lands in trust for Indian tribes and individual Indians. It provides in relevant part:

The Secretary of the Interior is hereby authorized, in his discretion, to
acquire, through purchase, relinquishment, gift, exchange, or assignment,
any interest in lands, water rights, or surface rights to lands, within or
without existing reservations, including trust or otherwise restricted
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allotments, whether the allottee be living or deceased, for the purpose of
providing land for Indians . . . .

Title to any lands or rights acquired pursuant to [the IRA] shall be taken in
the name of the United States in trust for the Indian tribe or individual Indian
for which the land is acquired, and such lands or rights shall be exempt from
State and local taxation.

As a result of the Supreme Court’s February 2009 decision in Carcieri v. Salazar,” the
application by the Cowlitz Tribe to have land taken into trust by the Secretary pursuant to the
Indian Reorganization Act (IRA),® requires that the Secretary first determine whether the
tribe was “under federal jurisdiction™ at the time of the passage of the IRA. This analysis is
highly fact specific. As a result, much of this decision is imited to evaluating the Secretary’s
authority with respect to the Cowlitz Tribe.

Background on the Tribe’s Application

A Tribal member of the Cowlitz Tribe acquired certain parcels of the 151.87 acres in rural
Clark County, Washington. The tribal member and other non-Indians sold their parcels to
Salishan-Mohegan, a gaming development entity. Salishan-Mohegan has agreed to transfer
ownership of the parcels to the Tribe or directly to the United States if the fee-to-trust
application is approved. Purposes of the transfer into trust include re-establishing a tribal
land base for this landless Tribe, and developing Tribal government buildings, Tribal elder
housing, a Tribal cultural center, a wastewater treatment plant, and a casino-resort gaming
facility. The land is located approximately 24 miles from the Tribe’s headquarters in
Longview, Washington in Cowlitz County. The land is about 30 minutes from Portland,
Oregon and about 20 minutes from Vancouver, Washington. The closest town to the
proposed gaming site is La Center, Washington.

in 2004, the Tribe submitted its fee to trust application, invoking the Secretary’s authority
under Section 5 of the IRA, 25 U.S.C. § 465, to take land into trust for tribes. The stated
purposes for the trust land include gaming, other economic development, and governmental
purposes. In February 2009, the Supreme Court issued its decision in Carcieri v. Salazar’
The Carcieri decision requires that in order for the Secretary to exercise his authority under
the IRA ) to take land into trust for an Indian tribe,'” the Secretary must first establish that the
tribe was “under federal jurisdiction” at the time of the passage of the IRA. In June 2009,
after the Supreme Court issued Carcieri, the Cowlitz Tribe submitted a supplement to its trust
acquisition request that addressed the Carcieri decision. The June 2009 document included

7129 S. Ct. 1058 (2009).

¥ The Carcieri decision addresses the Secretary’s authority to take tand into trust for “persons of Indian descent
who are members of any recognized Indian tribe now under [flederal jurisdiction.” See 25 U.S.C. § 479. The
case does not address the Secretary’s authority to take land into trust for groups that fall under other definitions
of “Indian” in Section 19 of the 1RA.

7129 8. Ct. 1058 (2009).

" The Carcieri decision addresses the authority to take land into trust for “persons of Indian descent who are
members of any recognized Indian tribe now under [flederal jurisdiction.” See 25 U.S.C. § 479. The case does
not address the avthority to take land into trust for groups that fatl under other definitions of “Indian” in Section
19 af she IRA.
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both an analysis of the decision and copies of documents that it asserted demonstrated that the
Tribe was under federal jurisdiction in 1934. The Tribe submitted a supplement to that latter
document on August 17, 2010.

Brief History of the Cowlitz Tribe

The Cowlitz Tribe is located in southwest Washington. The Tribe descends from the Lower
Cowlitz and Upper Cowlitz bands, with its aboriginal territory along the Cowlitz River. As
discussed in more detail below, the Lower Cowlitz Band participated in treaty negotiations
with the United States in 1855 at the Chehalis River. Although the Band refused to sign the
treaty and the treaty was never completed, these facts demonstrate that the Federal
Government clearly regarded the Band as a sovereign entity capable of engaging in a formal
treaty relationship with the United States. After 1855, the Upper and Lower Cowlitz Indians
remained in the Cowlitz River valley, and over time, the two bands were amalgamated into
one Tribe. By the carly 1900°s, the Otfice of Indian Affairs regarded the Cowlitz Indians as
one Tribe. The Cowlitz Indians were regularly listed in the BIA’s records, and identified as a
tribal entity from the 1860s through the 1890s, from 1904 through the 1930s, and after 1950.
The BIA regularly provided services to the Cowlitz Indians, including supervising allotments,
adjudicating probate proceedings, providing education services, assistance in protecting
fishing activities, investigating tribal claims to aboriginal lands, and approving attorney
contracts.

The Tribe was administrativety recognized under the federal acknowledgment process (FAP)
(25 C.F.R. Part 83) in 2000."" The FAP process, among other things, required the Tribe to
show — and the Department to find - that the Tribe had a continuous political and community
existence which commenced from at least the time of the 1855 Chehalis River treaty
negotiations. The extensive factual and historical record developed by the Department as part
of the FAP process is incorporated by reference herein. The extensive record developed
during the FAP process establishes significant factual underpinnings relevant to this
determination that the Cowlitz Tribe was under federal jurisdiction in 1934.

Statutory Interpretation of the IRA

A Supreme Court Decision in Carcieri v. Salazar, 129 5. Cr. 1058 (2009)
In 1983, the Narragansett Indian Tribe of Rhode Island (Narragansett) was acknowledged as a
federally recopnized tribe.'? In 1978, the Narragansett filed two lawsuits to recover

possession of approximately 3,200 acres of land comprising its aboriginal territory that were
alienated by Rhode Island in 1880 in violation of the Indian Non-Intercourse Act. The parties

" The final determination to acknowledge the Cowlilz Indian Tribe was issued in February 2000. 62 Fed. Reg.
8436 (Feb. 18, 2000). The Quinault Indian Nation requested reconsideration of the decision before the Interior
Board of Indian Appeals (EBIA). See 36 IBIA 140 (May 29, 2001). The IBIA affirmed the final determination
but refesred three issues back to the Secretary for further consideration. Jd. In December 2001, the Assistant
Secretary-Indian Affairs issued a Reconsidered Final Determination reaffirming the initial ruling and addressing
the concerns outlined by the IBIA, which became effective on publication in the Federal Register, 67 Fed. Reg.
607 (Jan. 4, 2002). The reconsidered final determination supplements the final determination and supersedes it
to the extent it is inconsistent.

1248 Fed. Reg. 6177 (Feb. 10, 1983).
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settled the lawsuit which was incorporated into federal implementing legislation known as the
Rhode Island Indian Claims Settlement Act.”® In exchange for relinquishing its aboriginal
title claims, the Narragansett agreed to accept possession of 1,800 acres within the claim area.

In 1985, after the Narragansett had achieved federal recognition, the Rhode Island Legislature
transferred the settlement lands to the Narragansett. Subsequently, the Narragansett requested
that its settlement lands be taken into trust by the Federal Government pursuant to section 5 of
the IRA. The Narragansett’s application was approved by the BIA and upheld by the IBIA
notwithstanding a challenge by the Town of Charlestown.” The settlement lands were taken
into trust with the restriction contained in the Settlement Act that the lands were subject to
state criminal and civil jurisdiction, 25 U.S.C. § 1708.

In 1998, the Bureau approved, pursuant to Section 5 of the IRA, the Narragansett’s
application to acquire approximately 32 acres into trust for low income housing for its elderly
members.

The State and local town filed an action in district court claiming that the decision to acquire
32 acres into trust violated the Administrative Procedure Act; that the Rhode Island Indian
Claims Settlement Act precludes the acquisition; and that the IRA is unconstitutional and does
not apply to the Narragansett. In 2007, the First Circuit, en banc, rejected the State’s
argument that Section 5 did not authorize the BIA to acquire land for a tribe who first
received federal recognition after the date the IRA was enacted. The State sought review in
the Supreme Court.

1. Majority Opinion

The Supreme Court in a 6-3 ruling (J. Breyer concurring, J.J. Souter and Ginsburg concurring
in part and dissenting in part, J. Stevens dissenting) reversed the First Circuit holding that the
Secretary did not have authority to take land into trust for the Narragansett because the
Narragansett was not under federal jurisdiction at the time the IRA was enacted in 1934,
Justice Thomas, writing for the majority, determined that the Court’s task was to interpret the
term ;;now” in the statutory phrase “now under federal jurisdiction” in Section 19 of the

IRA.

Interpreting Section 19, in concert with Section 5, the Supreme Court applied a strict statutory
construction analysis to determine whether the term “now” in the definition of Indian in
Section 19 referred to 1998 when the Secretary made the decision to accept the parcel into
trust or referred to 1934 when the IRA was cnacted.’® The Court analyzed the ordinary

P25 U.8.C. 85 1701-1716.

" Town of Charlestown, Rhode Island v. Fastern Avea Director, Bureau of Indian Affairs, 18 IBIA 67 (Dec. 5,
1989} i

Bareieri, 129 8. Ct. at 106}, Furthermore, while the definition of Indian incluzdes members of “any recegnized
Indian tribe now under federal jurisdiction,” the Supreme Court did not suggest that the term “recognized” is
encompassed within the phrase “now under federal jurisdiction.” Consistent with the grammatical structure of
the sentence - in which “now” qualifies “under federal jurisdiction” and does not gualify “recognized” — and
consistent with Justice Breyer’s concurring opinion, 1 construe “recognized * and “under federal jurisdiction™ as
necessitating separate inquiries. See discussion Section 'V(D)(2).

Y Carcieri, at 1064.
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meaning of the word “now” in 1934."7 within the context of the IRA,’® as well as
contemporancous departmental correspondence,”” concluding that “the term ‘now under the
federal jurisdiction’ in Section 19 unambiguously refers to those tribes that were under
[flederal jurisdiction of the United States when the IRA was enacted in 19347 The
majority, however, did not address the meaning of the phrase “under federal jurisdiction” in
Section 19, concluding that the parties had conceded that the Narragansett Tribe was not
under federal jurisdiction in 1934.%

2. Justice Breyer’s Concurring Opinion

Justice Breyer wrote separately concurring in the majority opinion with a number of
qualifications. One of these qualifications is significant for the Department’s implementation
of the Court’s decision. He stated that an interpretation that reads “now” as meaning “in
1934 may prove somewhat less restrictive than 1t first appears. That is because a tribe may
have been “under federal jurisdiction” in 1934 even though the Federal Government did not
believe so at the time.”> [Justice Breyer cited to a list of tribes that was compiled as part of a
report issued 13 vears after the IRA (the so-called Haas Report)™ and noted that some tribes
were erroneously left off that list — because they were not recognized as tribes by federal
officials at the time — but whose status was later recognized by the Federal Government.
Justice Breyer further suggested that these later-recognized tribes could nonetheless have been
“under federal jurisdiction” in 1934,  In support of these propositions, Justice Breyer cited
several post-IRA administrative decisions as examples of tribes that the BIA did not view as
under federal jurisdiction in 1934, but which nevertheless exhibited a “1934 relationship
between the tribe and Federal Government that could be described as jurisdictional.” Justice
Breyer specifically cited to the Stillaguamish Tribe as an example in which the tribe had
treaty fishing rights as of 1934, even though the tribe was not formally recognized by the
United States until 1976. The concurring opinion of Justice Breyer also cited Interior’s
erroneous 1934 determination that the Grand Traverse Band of Ottawa and Chippewa Indians

" The Court examined dictionaries from 1934 and found that “now” meant “at the present time” and concluded
that such an interpretation was consistent with the Court’s decisions both before and after 1934, Id. at 1064,

" The Court also noted that in other sections of the IRA, Congress had used “now or hereafter” to refer to
contemporancous and future events and could have explicitly done so in Section 19 if that was Congress’ intent
in the definition.

" The Court noted that in a fetter sent by Commissioner Coitier to BIA Superintendents, he defined Indian as
imember of any recognized tribe “that was under [[lederal jurisdiction at the date of the Act.” Id at 063,
quoting from Lewter from John Collier, Commissioner to Superintendents, dated March 7, 1936.

® 1. at 1068.

*'Id. at 1061, 1068. The issue of whether the Narragansett Tribe was “under federai jurisdiction in 1934 was
not considered by the BIA in its decision, nor was evidence concerning that issue included in the administrative
record. When the BIA issued its decision, the Department’s position was that the IRA applied to ail federally
recognized tribes. Because the Narragansett Tribe was federally recognized, the administrative record assembled
pertained solely to the Bareaw’s compliance with the Part 151 regulatory factors.

“Id. at 1069.

¥ See infra note 53 (discussing lists of federally recognized tribes).

' Id. at 1070. Justice Breyer concurred with Justices Souter and Ginsburg that “recognized” was a distinct
concept from “now under federal jurisdiction.” However, in his analysis he appears to use the term
“recognition” in the sense of “federally recognized™ as that term is currently used today in its formalized potitical
sense (i.e., as the label given to Indian tribes that are in a political, government-to-government relationship with
the United States), without discussing or explaining the meaning of the term in 1934, See infra discussion
Section IV(D)(2).
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had been “dissolved,” a view that was later repudiated by Interior’s 1980 correction
concluding that the Band had “existed continuously since 1675.”*° Finally, Justice Breyer
cited the Mole Lake Band as an examplie, where the Department had erroneously concluded
the tribe did not exist, but later determined that the anthropological study upon which that
decision had been based was erroneous and recognized the tribe.*®

Thus, Justice Breyer concluded that, regardless of whether a tribe was formally recognized in
1934, a tribe could have been “under federal jurisdiction” in 1934 as a result, for example, of
a treaty with the United States that was in effect in 1934, a pre-1934 congressional
appropriation, or enrollment as of 1934 with the Indian Office. Justice Breyer, however,
found no similar indicia that the Narragansett were “under federal jurisdiction” in 1934,
Indeed, Justice Breyer joined the majority in concluding that the evidence in the record before
the Supreme Court indicated that at no point in its history leading up to 1934 had the
Narragansett ever been either federally recognized or under federal jurisdiction.”” Justices
Souter and Ginsburg, by contrast, would have reversed and remanded to allow the Department
an opportunity to show that the Narragansett Tribe was under federal jurisdiction in 1934,
contending that the issue was not addressed in the record before the Court.”® Justice Stevens
dissented finding that the IRA places no temporal limit on the definition of an Indian tribe,”
and criticized the majority for adopting a cramped reading of the IRA.*

In sum, the Supreme Court’s majority opinion instructs that in order for the Secretary to
acquire land for a tribe under Section 5 of the IRA, a tribe must have been “under federal
jurisdiction” in 1934, While the Court’s review provides at least some indication of the type
of evidence that would support a finding that a tribe was not under federal jurisdiction in
1934, the majority opinton did not identify what types of evidence would demonstrate that a
tribe was under federal jurisdiction. Nor, in 1934, was there a definitive list of “tribes under
federal jurisdiction.”™' Therefore, to interpret the phrase “now under federal jurisdiction” in
accordance with the holding in Carcieri, I must interpret the phrase “under tederal
junsdiction.”

B. History of the IRA

The IRA was the culmination of many years of effort to change the Federal Government’s
Indian policy. The allotment and assimilation policies were dismal failures.™ After the

% Carcieri, at 1069.

®1d

7 But see supra note 15.

B Carcieri, at 1071.

*Id at 1072,

1,

3 Memo. from Associate Solicitor, Indian Affairs to Assistant Secretary, Indian Affairs, October 1, 1980,
Request for Reconsideration of Decision Not to Take Land in Trust for the Stillaguamish Tribe, at 7
{stillaguamish Memorandum); see also note 53 (discussing lists of federally recognized tribes).

*2 The Institute for Govt. Research, Studies in Administration, The Problem of Indian Administration (1928)

(Meriam Report) (detailing the deplorable status of heaith, id. 3-4, 189-345, poverty, 4-8, 430-60, 677-701,
education, 346-48, and loss of land, 460-79).
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allotment of tribal lands, tribes and individual Indians lost millions of acres. The IRA was
enacted to help achieve a shift in policy away from allotment and assimilation.”

To that end, the IRA included provisions designed to encourage Indian tribes to reorganize
and to strengthen Indian self-government. Congress authorized Indian tribes to adopt their
own constitutions and bylaws (Section 16, 25 U.S.C. § 476), and to incorporate (Section 17,
25 U.8.C. § 477). It also allowed the residents of reservations to decide, by referendum,
whether to opt out of the IRA’s application (Section 18, 25 U.S.C. § 478). In service of the
broader goal of “recognfizing] [] the separate cultural identity of Indians,” the IRA
encouraged Indian tribes to revitalize their self-government and to take control of their
business and economic affairs.>* Congress also sought to assure a solid territorial base by,
among other things, “put[ting] a halt to the loss of tribal lands through allotment. ™ Of
particular relevance here, Section 5 of the IRA authorizes the Secretary of the Interior in his
discretion,” to “acquire ... any interest in lands ... within or without existing reservations .
.. for the purpose of providing land for Indians.™*® The acquired lands “shall be taken in the
name of the United States in trust for the Indian tribe or individual Indian . . ™7 The IRA
thus repudiated the previous land policies of the General Allotment Act.

Section 19 of the IRA defines those who are eligible for its benetfits. That section provides
that the term “tribe”™ “shall be construed to refer to any Indian tribe, organized band, pueblo,
or the Indians residing on one reservation.™* Section 19 further provides as follows:

The term “Indian™ . . . shall include all persons of Indian descent who are [1]
members of any recognized Indian tribe now under [{]ederal jurisdiction, and
[2] all persons who are descendants of such members who were, on June 1,
1934, residing within the present boundaries of any Indian reservation, and
shall further include [3] all other persons of one-half or more Indian blood.™

With a few amendments, the IRA has remained largely unchanged since 1934,
C. Meaning of the Phrase “Under Federal Jurisdiction”

In examining the statute, the first inquiry 1s to determine whether there is a plain meaning of
the phrase “under federal jurisdiction.” The IRA does not define the phrase, and as shown
below, the apparent author of the phrase, John Collier, did not provide a definition either. In
discerning the meaning of the phrase since Congress has not spoken directly on this issue, one
option is to look to the dictionary definitions of the word “jurisdiction.”*® In 1933, Black’s
Law Dictionary defined the word “jurisdiction” as:

* Comment, Tribal Self-Government and the Indian Reorganization Act of 1934, 70 Mich. L. Rev. 955 (1972).
* Graham Taylor, The New Deal and American Indian Tribalism, 39 (1980). See also 48 Stat. 984 {“An Act to
conserve and develop Indian fands and resources; to extend to Indians the right to form businesses ... .")

5 Mescalero Apache Tribe v Jones, 411 U.S. 145, 151 (1973).

¥ 25 US.C. §465.

T ld

: 48 Stat. 988; (codified at 25 U.S.C. § 479).

“ld

® Director, Office of Workers” Compensation Programs v. Greemwich Collieries, 512 1U.S. 267, 272 (1994)
{when a term is not defined in statute, the court’s “task is to construe it in accord with its ordinary or natural
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The power and authority constitutionally conferred upon (or
constitutionally recognized as existing in} a court or judge to
pronource the sentence of the law, or to award the remedies provided
by law, upon a state of facts, proved or admitted, referred to the
tribunal for decision, and authorized by law to be the subject of
investigation or action by that tribunai, and in favor of or against
persons (or a res} who present themselves, or who are brought, before
the court in some manner sanctioned by law as proper and
sufficient.”!

The eniry in Black’s includes the following quotation: *“The authority of a court as
distinguished from the other departments; . . % Since the issue before us concerns an “other
department” rather than a court, | turn to the contemporaneous Webster’s Dictionary for
assistance. Webster’s definition of “jurisdiction” provides a broader illustration of this
concept as it pertains to governmental authority:

2. Authority of a sovereign power to govern or legislate; power or
right to exercise authority; control.

3. Sphere of authority; the limits, or territory, within which any
particular power may be exercised.”

These definitions, however, while casting light on the broad scope of “jurisdiction,” fall short
of providing a clear and discrete meaning of the specific statutory phrase “under federal
jurisdiction” that could be considered unambiguous. For example, these definitions do not
establish whether in context of the IRA, “under federal jurisdiction” refers to the outer limits
of the constitutional scope of federal authority over the tribe at issue or to whether the United
States exercised jurisdiction in fact over that tribe. 1 thus reject the argument that there is one
clear and unambiguous meaning of the phrase “under federal jurisdiction.”

D. Legislative History of the [RA

The Department of the Interior drafted the proposed legislation that subsequently was enacted
as the IRA. The Interior Solicitor’s Office took charge of the legislative drafting, with much
of the work undertaken by the Assistant Solicitor, Felix S. Cohen.* In February 1934, the
inttial version of the bill was introduced in both the House of Representatives and the Senate.
The Indian Affairs Committees in both bodies held hearings on the bill over the next several

meaning™), id. at 275 {(with a legal term the court “presume{s] Congress intended the phrase to have the meaning
generally accepted in the legal community at the time of enactment.”).

4” Black’s Law Dictionary at 1038 (3d ed. 1933).

S Id,

* Merriam-Webster's New [mernational Dictionary (2d ed. 1935). See, ¢ &, Sanders v. Jackson, 209 F.3d 998,
1000 (7th Cir. 2000) (the plain meaning of a statwtory term can sometimes be ascertained by looking to the
word’s ordinary dictionary definition).

* Elmer Rusco, A Fateful Time, 192-93 (2000); Id. at 207 (“In a memorandum to Collier on January 17, 1934,
Felix Cohen reported that drafts of the proposed legislation . . . are now ready . . .. On January 22, Cohen sent
the commissioner drafts of two bills . .. ) (internal quotations and citations omitted); John Coliier, From Every
Zenith; A Memoir; And Some Essays on Life and Thought, 229-30 (1964).
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months, which led to significant amendments to the bills. These amendments included the
addition of the phrase “now under federal jurisdiction” to the definition of the term “Indian.”

1. The Hearings
In the initial version of the Senate bill, the term “Indian” was defined as follows:

Section 13 (b) The term ‘Indian’ as used in this title to specify the person to
whom charters may be issued, shall include all persons of Indian descent who
are members of any recognized Indian tribe, band, or nation, or are
descendants of such members and were, on or about February 1, 1934, actually
residing within the present boundaries of any Indian reservation, and shall
further include all other persons of one fourth or more Indian blood, but
nothing in this definition or in this Act shall prevent the Secretary of the
Interior or the constituted authorities of a chartered community from
prescribing, by provision of charter or pursuant thereto, additional
qualifications or conditions for membership in any chartered community, or
from offering the privileges of membership therein to nonresidents of a
community who are members of any tribe, wholly or partly comprised within
the chartered community.”

Thus, the amended definition of “Indian” in Section 19 of the version of the bill that was
before the Senate Committee during the Committee hearing on May 17, 1934 included “all
persons of Indian descent who are members of any recognized tribe.”" This definition was
further amended following the Senate Committee hearings on May 17, 1934, At one point in
that hearing Senators Thomas and Frazier raised questions regarding the bill’s treatment of
indians who were not members of tribes and were not enrolled, supervised, or living on a
reservation. : Senator Thomas then brought up the deplorable conditions of the Catawbas of
South Carolina and the Seminoles of Florida, stating that they “should be taken care of ™"
Chairman Wheeler responded one concern with the definition of “Indian™ in the IRA draft
under consideration:

I do not think the Government of the United States should go out here and take
a lot of Indians in that are quarter bloods and take them in under the provisions
of this act. If they are Indians of the half-blood then the Government should
perhaps take them in, but not unless they are. If you pass it to where they are
quarter-blood Indians you are going to have all kinds of people coming in and
claiming they are quarter-blood Indians and want to be put upon the
Government rolls, and in my judgment it should not be done, **

 Readjustment of Indian Affairs Part 1, HR. 7902, 73" Cong,, 2d Sess. (Feb. 22, 1934), page 6, Title I-Indian
Self-Government, Section 13.

* To Grant to Indians Living under Federal Tutelage the Freedom to Organize for Purposes of Local Self-
Government and Economic Enterprise; Hearing on 8, 2755 before the Senate Committee on Indian Affairs, 73rd
Cong., 2d Sess., at 234 (May 17, 1934} ("Senate Hearing).

7 1d. at 263.

*Jd. at 263-64
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To address this concern, the Committee proposed amending the third detinition of “Indian” in
the IRA to inchude “all other persons of one-half or more Indian blood,” rather than those of
one-quarter blood. Thus, the Committee understood that Indians that were neither members
of existing tribes or descendants of members living on reservations came within the IRA only
if they satisfied the blood-quantum requirement.” In other words, the blood-quantum
requirement was not imposed on the other two definitions of “Indian” included in the Act. In
response to statements by Chairman Wheeler that the term “recognized Indian tribe” was
over-inclusive in the first definition of “Indian” and included “Indians” who were essentially
“white people,” and Senators O’Mahoney’s and Thomas’ interest in including landless tribes
such as the Catawba, Commissioner Collier at the close of the hearing on May 17, 1934,
suggested that the language “now under federal jurisdiction” be added after “recognized
indian tribe.””® Although there was significant confusion over the definition of “Indian”
during the hearing,’’ which renders difficult a precise understanding of the colloguy,
Commissioner Collier’s suggested language arguably sought to strike a compromise that
addressed both Senators O’Mahoney’s and Thomas’ desire to include tribes like the Catawba
that maintained tribal identity and Chairman Wheeler’s concern that groups of Indians who
have abandoned tribal relations and connections be excluded.™

Almost immediately after Commissioner Collier offered this proposal, the hearing concluded
without any explanation of the phrase’s meaning. Nor did subsequent hearings take up the
meaning of the phrase “under federal jurisdiction,” which does not appear anywhere else in
the statute or legislative history.”

Concerns about the ambiguity of the phrase “under federal jurisdiction” surfaced in an
undated memorandum from Assistant Solicitor Felix Cohen, who was one of the primary
drafters of the initial proposal for the legislation. In that memorandum, which compared the
House and Senate bills, Cohen stated that the Senate bill “limit[ed] recognized tribal
membership to those tribes ‘now under [flederal jurisdiction,” whatever that may mean.”™
Based on Cohen’s analysis. the Solicitor’s Office prepared a second memorandum
recommending deletion of the phrase “under federal jurisdiction” because it was likely to
“provoke interminable questions of interpretation.”” The phrase, however, remained in the
bill; and Cohen’s prediction that the phrase would trigger “interminable questions of
interpretation” is remarkably prescient.

#1d.

*1d. at 265-66.

*" During the crucial discussion in which “under federal jurisdiction” was proposed, Senate Hearing at 265-66,
the Senators are not clear whether they are discussing the Catawba or the Miami Tribe; whether the first
definition of “Indian” - members of recognized tribes - or the second definition — descendants of tribal members
living on a reservation — is at issue; whether the Catawba were understood to have land; or the meaning of the
term “member.” In addition, Chairman Wheeler appears to have misunderstood the interplay between the three
defmitiens of the term “Indian,” sceming to believe {incorrectly) that the blood quantum limitation applied to ail
definitions,

*Jd.

** The legislative history refers elsewhere to terms such as “federal supervision,” “federal guardianship,” and
“federal tutelage.” Yet Congress opted not to rely on one of those terms.

* Differences Between House Bill and Senate Bill, Box 10, Wheeler-Howard Act 1933-37, Foider 4894-1934-
066, Part H-C, Section 2, Memo of Felix Cohen (National Archives Records) (emphasis added),

> Analysis of Differences Between House Bill and Senate Bill. Box 11, Records Concerning the Wheeler-
Howard Act, 1933-37, Foider 4894-1934-066, Part [1-C, Section 4 (4 of 4).
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On June 18, 1934, the TRA was enacted into law. Section 19 of the IRA requires that, in
order to be eligible for the benefits of the Indian Reorganization Act, an individual must
qualify as an Indian as defined in Section 19 of the Act, which reads in part as follows:

Section 19. The term ‘Indian’ as used in this Act shall include all persons of
Indian descent who are members of any recognized Indian tribe now under
[flederal jurisdiction, and all persons who are descendants of such members
who were, on June 1, 1934, restding within the present boundarics of any
Indian reservation, and shall further include all other persons of ene-half or
more Indian blood.

Using this definition, the Department immediately began the process of implementing the
IRA and its provisions.

2. “"Recognition” versus “Under Federal Jurisdiction”

The first portion of the IRA’s definition of “Indian” inciudes the terms “recognized Indian
tribe” and “under federal jurisdiction.” Interpreting the phrase “under federal jurisdiction,” is
complicated by confusion over the meaning of the term “recognized Indian tribe™ as used in
the IRA, The term “recogmzed Indian tribe” has been used historically in at least two
distinct senses. First, “recognized Indian tribe” has been used in what has been termed the
“cognifive” or quasi-anthropological sense. Pursuant to this sense, “federal officials simply
‘knew’ or ‘realized’ that an Indian tribe existed, as one would ‘re<:og_gni'/;e.”’56 Second, the
term has sometimes been used in a more formal or “jurisdictional™ sense to connote that a
tribe 1s a governmental entity comprised of Indians and that the entity has a unique
relationship with the United States.””’

The political or jurisdictional sense of the term “recognized Indian tribe” evolved into the
modern notion of “federal recognition” or “federal acknowledgment™ in the 1970s. 1n 1978,
the Department promulgated regulations establishing procedures pursuant to which tribal
entities could demonstrate their status as Indian tribes.”® These regulations, as amended in
1994, require that a petitioning entity satisfy seven mandatory requirements, including the
following: that the entity “has been identified as an American Indian entity on a substantially
continuous basis since 19007; the “group comprises a distinct community and has existed as a
community from historical times to the present”; and the entity “has maintained political
inﬂuenceS or authority over its members as an autonomous entity from historic times to the
present.””

W, Quinn, Federal Acknowledgment of American Indian Tribes: The Historical Development of a Legal
Concept, 34 Am. 1. Legal Hist. 331, 333 (1990).

" Id. See also Felix Cohen, Handbook of Federal Indian Law 268 (1942 ed.) (“The term ‘wibe” is commonly
used in two senses, “an ethnological sense and a political sense.”).

25 CFR. pt 83.

%25 C.F.R. § 83.7(a), (b), {c). Moreover, in 1979, the Bureau of Indian Affairs for the first time published in
the Federal Register a list of federally acknowledged Indian tribes. “Indian Tribal Entities Recognized and
Tligible to Receive Services from the United States Bureaun of Indian Affairs,” 44 Fed. Reg. 7235 (Feb. 6, 1979).
Based on our research, the Department’s first efforts to publish a comprehensive list of federally recognized
tribes, such that entities that did not appear on the list (other than eligible Alaskan tribal entities) were regarded
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The members of the Senate Committee on Indian Affairs debating the IRA appeared to use
the term “recognized Indian tribe” in the cognitive or quasi-anthropological sense. For
example, Senator (’ Mahoney noted that the Catawba would satisfy the term “recognized
Indian tribe,” even though”[t]he Government has not found out that they live yet,
apI;)arently.”6O In fact, the Senate Commitiee’s concern about the breadth of the term
“recognized Indian tribe” arguably led it to adopt the phrase “under federal purtsdiction™ in
order to clarify and narrow that term. There would have been little need to insert an
undefined and ambiguous phrase such as “under federal jurisdiction,” if the IRA had
incorporated the rigorous, modern definition of federally recognized Indian tribe.

As the historical record produced during the FAP process demonstrates, the Cowlitz Tribe
was a recognized Indian tribe in the cognitive or quasi-anthropological sense of that term in
1934, and it remains so today.m Moreover, the Cowlitz Tribe was recognized by the Federal
(iovernment in the formal sense of that term at multiple stages in its history, including the late
19 Century, as well as, in conjunction with the EAP determination in 2002.

For purposes of our decision here, I need not reach the question of the precise meaning of
“recognized Indian tribe” as used in the IRA, nor need 1 ascertain whether the Cowlitz Tribe
was recognized by the Federal Governiment in the formal sense in 1934, in order to determine
whether land may be acquired in trust for the Cowlitz Tribe. The Secretary has issued
regulations governing the implementation of his authority to take land into trust.” Those
regulations define “tribe” as “any Indian tribe, band, nation, pueblo, community, rancheria,
colony, or other group of Indians . . . which is recognized by the Secretary as eligible for the
special programs and services from the Burcau of Indian Affairs.”® The Department,
therefore, only takes land into trust for federally recognized Indian tribes.” I a tribe is

as not constituting federally recognized tribes, did not occuy until the 1970s. Although some commentators refer
to a post-IRA list of tribes, see Quinn, 34 Am. J. Leg. Hist. at 334 n.10, this reference appears 1o be a report
issued 10 vears after the IRA and did not purport to list all recognized or federally recognized tribes,  Theodore
Haas, Ten Years of Tribal Government Under IRA (1947) (“Haas Report™). The Haas Report listed reservations
where the Indian residents voted to accept or reject the IRA, id. at 13 (table A), tribes that reorganized under the
IRA, id, at 21 (table B), tribes that accepted the IRA with pre-IRA constitutions, id. at 31 (table C), and tribes not
under the TRA with constitutions, id. at 33 (table D}. Prior to the list published in 1979, the Department made
determinations of tribal status on an ad hoc basis. See Stillagnamish Memorandum at 7.

® See Senate Hearing at 266; see also Senate Hearing at 80 (Sen. Thomas). Based on this legislative history, the
Associate Solicitor concluded that “formal acknowledgment in 1934 js [not] a prerequisite to IRA land benefits.”
Stillagnamish Memorandum at 1; see also id. at 3.

1 Although Commissicener Collier posited in an October 1933 letter to an individual seeking enrollment with the
Cowlitz Tribe that the Cowlitz Tribe no longer existed as a tribal entity, this statement appears to be discussing
the existence of a tribal entity in the political sense — as Collier indicated that the Indian Service was not keeping
enrotlment information for the Cowlitz Tribe because it had no reservation and no tribal funds were on deposit
under government control. See HTR at 131 (citing Collier 1933). Moreover, even if Collier were asserting that
the Tribe has ceased to exist in a cognitive sense, this letter was specifically considered and rejected as part of
the FAP,. which concluded that the Cowlitz Tribe continuously existed and that despite Collier’s Jetter, contact
between the Indian Affairs Office and Cowlitz tribal members continued on a varicty of topics, HTR at $31.
25 CFR pt. 151,

Y25 CFR § 1512

¥ In 1994, Congress enacted legistation requiring the Secretary to publish “a list of all Indian tribes which the
Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians
because of their status as Indians.” Federally Recognized Indian Tribe List Act of 1994, Pub. 1.. No. 103-454,
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federally recognized, by definition it satisfies the IRA’s term “recognized Indian tribe” in
both the cognitive and jurisdictional senses of that term. That is because, whatever the precise
meaning of the term “recognized Indian tribe,” the date of federal recognition does not affect
the Secretary’s authority under the IRA. In Section 19 of the IRA, the word “now™ modifies
only the phrase “under federal jurisdiction™; it does not modify the phrase “recognized Indian
tribe.”™ As a result, “It}he IRA imposes no time limit upon recognition™;® the tribe need
only be “recognized” as of the time the Department acquires the land into trust, which clearly
would be the case here, under any conception of “recognition.” The Cowlitz Tribe’s federal
acknowledgment in 2002, therefore, satisfies the IRA’s requirement that the tribe be
“recognized.”

3. The Interior Department’s Interpretation and Implementation of the IRA

The IRA delegated substantial implementation authority to the Department. For example,
under Section 18 of the IRA, the Department was responsible for conducting votes on all
Indian reservations within two years of enactment. The Departiment completed the voting,
and the results are reflected in the Haas Report.

If the Department was unsure of whether a particular group of Indians was eligible for IRA
benefits—such as taking land into trust and reorganizing a tribal government—the
Departient sometimes sought the opinion of the Solicitor. Beginning in the first few years
after the IRA was enacted, the Solicitor issued several such opinions.”” These opinions are
instructive because various tribes were determined to be tribes and/or under federal
jurisdiction, and thus eligible for benefits of the IRA.® Moreover, the opinions were of
critical importance in the 1930s because “it 18 very clear from the early administration of the
Act that were was no established list of ‘recognized tribes now under [flederal jurisdiction’ in
existence in 1934 and that determinations weuld have to be made on a case by case basis for a
farge number of Indian groups.”®

{08 Stat. 4791 (25 U.S.C. § 47%a-1). The Cowlitz Tribe appears on the most recent list of tribes. 75 Fed. Reg.
60810, 60811 (Qct. 1, 2010). Additionaily, in 1994 Congress’ amended the IRA, codified at 25 U.S.C. § 476(1),
to prohibit the federal agencics from classifying, diminishing or enhancing the privileges and imnmunities
available 10 a recognized tribe relative to those privileges and immunitigs available to other Indian tribes.

: Carcieri, 129 8. Ct. at 1070 (Breyer, J., concurring).

" Id

%7 See Opinion of Associate Solicitor, April §, 1935, on the Siouan Indians of North Carolina; Selicitor’s
Opinion, August 31, 1936, 1 Op. Sol. on Indian Affairs 668 (U.8.D.1. 1979) (“Purchases Under Wheeler-Howard
Act™); Solicitor’s Opinion, May 1, 1937, 1 Op. Sol. on Indian Affairs 747 (U.S.D.1. 1979) {(“Status of Nahma and
Beaver Indians™); Solicitor’s Opinion, February 8, 1937, 1 Op. Sol. on Indian Affairs 724 (U.S.D.1. 197%)
{“Status of St. Croix Chippewas™); Solicitor’s Opinion, March 15, 1937, [ Op. Sol. on Indian Affairs 735
{(U.S.D.1 1979) (“St Croix Indians - Enrollees of Dr. Wooster™); Solicitor’s Opinion, January 4, 1937, 1 Op. Sol.
on Indian Affairs 706 (U.S.D.1. 1979) (“IRA - Acquisition of Land™); Selicitor’s Opinion, December 13, 1938, 1
Op. Sol. on Indian Affairs 864 (U.S.D.1. 1979) (“Oklzhoma — Recognized Tribes™). In the ultimate irony, the
Solicitor issued an opinion that, contrary te Commissioner Collier’s belief that “the Federal Government has not
considered these Indians as Federal wards.” the Catawba Tribe was eligible to reorganize under the JRA.
Solicitor’s Opinion, March 20, 1944, II Op. Sol. on Indian Affairs 1255 (U.S.D.1. 1979} (“Catawba Tribe -
Recognition Under IRA™).

® Stillaguamish Memorandum at 6, note 1.

% 1d at 7.
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For example, beginning with the Mole Lake Band of Chippewas,”® the Solicitor’s Office
looked at factors such as whether the group ever had a treaty relationship with the United
States, whether it had been denominated as a tribe by an act of Congress or executive order,
and whether the group had been treated by the United States as having collective rights in
tribal lands or funds, even if the group was not expressly designated as a tribe. In the Mole
Lake Band opinion, the Solicitor referenced federal actions such as the receipt of annuities
from a treaty, education assistance, and other federal forms of support. Likewise, in a later
opinion regarding and reassessing the status of the Burns Paiute Indians, the Associate
Solicitor noted that “the United States has, over the years, treated the Burns Indians as a
distinct entity, placed them under agency jurisdiction, provided them with some degree of
economic assistance and school, health and community services and, for the specific purpose
of a rehabilitation grant, has designated them as Burns Community, Paiute Tribe, a recognized
but unorganized tribe.””' The opinion also specifically cited an unratified treaty between the
United States and predecessors of the Burns Pauite as “showing that they have had treaty
relations with the government.”’* Similarly, in finding that the Wisconsin Winnebago could
organize separately, the Solicitor pointed to factors such as legislation specific to the tribe and
the approval of attorney contracts.”

A 1980 memorandum from the Associate Solicitor, Indian Affairs, to the Assistant Secretary,
Indian Affairs, regarding a proposed trust acquisition for the Stillaguamish Tribe, also
discusses Interjor’s prior interpretation of Section 19 of the IRA.™ According to this
memorandum, the phrase *“‘recognized tribe now under |{Jederal jurisdiction’ . . . includes all
groups which existed and as to which the United States had a continuing course of dealings or
some legal obligation in 1934 whether or not that obligation was acknowledged at that time.”
The Associate Solicitor ultimately concluded that the Secretary could take fand into trust for
the Stillaguamish, noting that, “[tthe Solicitor’s Office was called upon repeatedly in the
1930°s to determine the status of groups seeking to organize. . . . None of these opinions
expresses surprise that the status of an Indian group should be unclear, nor do they contain
any suggestion that it is improper to determine the status of a tribe after 1934 . .. Thus it
appears that the fact that the United States was until recently unaware of the fact that the
Stilfaguamish were a ‘recognized tribe now under [flederal jurisdiction” and that this
Department on a number of occasions has taken the position that the Stillaguamish did not
constitute a tribe in no way precludes IRA applicability.”h

7 Memo. Solicitor of the Interior, Feb. 8, 1937.

" Memo. from Acting Associate Solicitor for Indian Affairs to Comm’r of Indian Affairs, Nov. 16, 1967 (M-
36759).

” Felix Cohen, Handbook of Federal indian Law, § 3.02[6}[d} at 151 (2005 ed.).

" Meme. from Nathan R. Margold, Solicitor, to the Comm’r on Indian Affairs, Mar. 6, 1937.

™ This memorandum was lodged with the Supreme Court as part of the Carcieri case and cited by Justice Breyer
in his concurrence. Carcieri, 129 S. Ct. at 1070.

7 Stillaguamish Memorandum at 7-8, citing Opinion of Associate Solicitor, April 8, 1935, on the Siouan Indians
of North Carolina; Solicitor’s Opinion, August 31, 1936, I Op. Sol. on Indian Affairs 668 (U.S.ID.1. 1979)
(“Purchases Under Wheeler-Howard Act”); Solicitor™s Opinion, May 1, 1937, 1 Op. Sol. on Indian Affairs 747
(U.S.D.1. 1979) (“Status of Nahma and Beaver Indians™); Solicttor’s Opinion, February 8, 1937, 1 Op. Sol. on
Indian Affairs 724 (1.5.D.1. 1979) (“Status of St. Croix Chippewas™); Sclicitor’s Opinton, March 15, 1937, 1
Op. Sol. on Indian Affairs 735 (U.S.D.1. 1979} (“St Croix Indians — Enrollees of Dr. Wooster”); Solicitor’s
Opinion, January 4, 1937, 1 Op. Sel. on Indian Affairs 706 (UU.S.D.1 1979) {(“IRA — Acquisition of Land™);
Solicitor’s Opinion, December 13, 1938, 1 Op. Sol. on Indian Affairs 864 (U.S.D 1. 1979) (“Oklahoma -
Recognized Tribes™).
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Admittedly, the Department made errors in its implementation of the IRA. Several groups of
Indians were determined not to be tribes—but later found to be tribes; some tribes were
neglected in the implementation of the IRA; and some tribes simply chose not to organize
despite their lack of reservation or trust lands.”® As such, as Justice Breyer notes, the lack of
action on the part of the Department in implementing the IRA for a particular tribe does not
necessarily answer the question whether the tribe was “under federal jurisdiction in 1934.”

a. Basic Principles

The discussion of “under federal jurisdiction” should also be understood against the backdrop
of basic principles of Indian law, which define the Federal Government’s unigque and evolving
relationship with Indian tribes. The Constitution confers upon the Federal Government broad
powers to administer Indian affairs. The Indian Commerce Clause provides the Congress
with the authority to regulate commerce “with the Indian tribes.” U.S. Const., art. I, § 8, cl.
3, and the Treaty Clause grants the President the power to negotiate treaties with the consent
of the Senate. U.S. ConsT., art. II, § 2, cl. 2. The Supreme Court has long held that “[t1he
Constitution grants Congress broad general powers to legislate in respect to Indian tribes,
powers that [the Supreme Court has| consistently described as ‘plenary and exclusive.””’

The Court has also recognized that “[i]nsofar as [Indian affairs were traditionally an aspect of
military and foreign policy], Congress’ legislative authority would rest in part, not upon
‘affirmative grants of the Constitution,” but upon the Constitution’s adoption of pre-
constitutional powers necessarily inherent in any Federal Government, namely powers that
this Court has described as ‘necessary concomitants of nationality.”" In addition, “[i]n the
exercise of the war and treaty powers, the United States overcame the Indians and took
possession of their lands, sometimes by force, leaving them . . . needing protection . . .. Of
necessity, the United States assumed the duty of furnishing that protection, and with it the
authority to do all that was required to perform that obligation . .. " Thus, “[n]ot only does
the Constitution expressly authorize Congress to regulate commerce with the Indian tribes,
but long continued legislative and executive usage and an unbroken current of judicial
decisions have attributed to the United States . . . the power and the duty of exercising a
fostering care and protection over all dependent Indian communities . . . 7%

Lastly, the Supremacy Clause, U.S. CONST., art. VI, §1, cl. 2, ensures that laws regulating
Indian Affairs and treaties with tribes supersede conflicting state laws. These constitutional

7% See Indian Affairs and the Indian Reorganization Act: The Twenty Year Record (W. Kelly ed. 1954).

" United States v, Lara, 341 U.S. 193, 200 (2004); Hartford Fire Ins. Cov. California, 509 U.S. 764, 813 (1993)
(If Congress possesses legisiative jurisdiction then the question is whether and to what extent, Congress has
exercised that undoubted jurisdiction.); Morton v. Mancari, 417 U8 at 551-52 (“The plenary power of Congress
to deal with the special problems of Indians is drawn both explicitly and implicitly from the Constitution
itsetf™).

™ Lara, 541 U.S. at 201.

 Marton v. Mancari, 417 1U.S. at 552 (citation omitted).

8 United States v. Sandoval, 231 U.S. at 45-46; see also United States v. Kagama, 118 U.5. 375, 384-385 (1886)
(“From [the Indians’] very weakness],] so largely due to the course of dealing of the Federal Government . . .
and the treaties in which it has been promised, there arises the duty of protection, and with it the power. . . . It
must exist in that governinent, because it never has existed anywhere else . .. .7).
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authorities serve as the continuing underlying legal authority for Congress, as well as the
Executive Branch, to exercise jurisdiction over tribes, and thus serve as the backdrop of
federal jurisdiction.”’

Congress exercised its plenary power authority over tribes in a variety of ways from historical
times up to 1934,

For example, between 1789 and 1871, over 365 treaties with tribes were negotiated by the
President and ratified by the Senate under the Treaty Clause. Many more treatics were
negotiated but never ratified. Many treaties established on-going legal obligations of the
United States to the treaty tribe(s), including, but not limited to, annuity payments, provisions
for teachers, blacksmiths, doctors, usufructury hunting, fishing and gathering rights, housing,
and the reservation of land and water rights. Furthermore, treaties themselves implicitly
established United States jurisdiction over tribes. Even if the treaty negotiations were
unsuccessful, the act of the Executive Branch undertaking such negotiations constitutes, at a
minimum, acknowledgment of jurisdiction over those particular tribes.%?

As Indian policy changed over time — from treaty making to legislation to assimilation and
allotment —- the types of federal actions that evidenced a tribe was under federal jurisdiction
changed as well. Legislative acts abound, the implementation of which demonstrate varying
degrees of jurisdiction over Indian tribes. Beginning with the Trade and Intercourse Act of
1790, 1 Stat. 137 (1790), Congress first established the rules for conducting commerce with
the Indian tribes. The Trade and Intercourse Act (sometimes referred to as the Non-
Intercourse Act), last amended in 1834, 4 Stat, 729 (1834), regulated trading houses, liquor
sates, land transactions, and other various commercial activities occurring in Indian Country.
The Trade and Intercourse Acts also established both ¢ivil and criminal jurisdiction over non-
Indians who violated the Act. Notably, these Acts did not assert such jurisdiction over the
internal atfairs of Indian tribes or over individual Indians, but over the interaction between
tribes and tribal members and non-Indians.*>  The Indian Contracting Act required the
Secretary of the Interior to approve all contracts between non-Indians and Indian tribes or
individuals.®" As a result, any contracts formed between Indian tribes and non-Indians
without federal approval were automatically null and void. The Major Crimes Act gave the
federal courts jurisdiction for the first time over crimes committed by Indians against Indians
in Indian Country.®® Bolstered by the Supreme Court decision in United States v. Kagama,
118 U.S. 375 (1886), which held that Congress has “plenary authority” over Indians,
Congress continued passing legislation that reflected jurisdiction over Indians and Indian
tribes. Both legislation and significant judicial decisions reflected the move to a more robust
“guardian-ward” relationship between the Federal Government and Indian tribes.*

! Because this authority lies in the Constitution, it cannot be divested except by Constitutional amendment.

" Worcester v. Georgia, 31 U.S. 515, 556, 569-60 (1832).

¥ The courts have held that the Non-Intercourse Act created a special relationship between the Federal
Government and those Indians covered by the Act. See Seneca Nation of Indians v. United States, 173 Ct. Cl,
917 (1965); Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1% Cir. 1975).

S .Ch. 120, § 3, 16 Stat. 544, 570-71 (1871).

¥ Act of Mar. 3, 1885, § 9, 23 Stat. 362 (1885). The Major Crimes Act was passed in response to £x Parte
Crow Dog, where the Supreme Court held that the federal courts did not have jurisdiction over erimes committed
by individual Indians against enother Indian. Ex Parte Crow Dog, 109 U.S. 556 (1883).

%70 Mich. L. Rev., at 956-60.
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Additionally, annual appropriations bills listed appropriations for some individually named
tribes and reservations,t’ However, in 1913 Congress passed the Snyder Act, 25 U.S.C. § 13,
which granted the Secretary authority to direct congressional appropriations to provide for the
general welfare, education, health, and other services for Indians.

In what some would consider the ultimate exercise of Congress” plenary authority, the
General Allotment Act was enacted to break up tribally owned lands and allot those lands to
individual Indians based on the Federal Government’s policy during that time to assimilate
Indians into mainstream society.®® Congress subsequently enacted specific allotment acts for
many tribes.” Pursuant to these acts, lands were conveyed to individual Indians and the
Federal Government retained federal supervision over these lands for a certain period of time.
L.ands not allotted to individual Indians were held in trust for tribal or government purposes.
The remaining lands were considered surplus, and sold to non-Indians. Eventually the
Federal Government kept individual allotments in trust or otherwise restricted the alienability
of the land. This left federal supervision over Indian lands firmly in place.

The TRA itself, intended to reverse the effects of the allotment acts and the allotment era, was

also an exercise in Congress’ plenary authority over tribes but which, as discussed above, was

intended to have some limiting application to certain tribes and individual Indians.”®

The Executive Branch has also regularly exercised such authority over tribes. The War
Department initially had the responsibility for Indian affairs. In 1832, Congress established
the Commissioner of Indian Affairs who was responsible, at the direction of the Secretary of
War, for the “direction and management of all Indian affairs, and of all matters arising out of
Indian relations . . . "' The Office was thus charged with implementing and executing
treaties and other legistation related to tribes and Indians. The Office of Indian Affairs was
transferred to the Department of the Interior in 1849.”% With the allotment and assimilation
cras, and at the time the IRA was passed, the Office of Indian Affairs and the agents and

¥ For example, the same legislation that contained the Indian Contracting Act also appropriated funds for over
100 named tribes and bands. See Act of Mar. 3, 1871, ch. 120, § 3, 16 Stat. 544, 547 550, 551 (for such
purposes as assisting a band in operating its village school, paying a tribal chief’s salary, and providing general
support of a tribal government). See also Act of May 31, 1900, ch. 598, 31 Stat. 221, 224 (appropriating funds
for a variety of tribal services, such as Indian pelice and Indian courts),

* The Dawes Act, 24 Stat, 388 (Feb. 8, 1887).

B See e.g., Act of Apr. 26, 1906, ch. 1876, 34 Stat. 137 (*Five Civilized Tribes Act™); Five Civilized Tribes Act;
Act of May 8, 1906, ch. 2348, 34 Stat. 182 (“Burke Act’); Act of Jan. 14, 1889, ch. 24, 25 Stat. 642 (*Nelson
Act of 18897).

% See infra discussion at Section 1V(D)(3)(b). In addition, since the IRA, Congress has exercised its
constitutional jurisdiction in various ways. For example in the [940’s and 1950’s, as the termination era began,
Congress reversed the policy of the IRA and ierminated the federal supervision over several ribes. See
Menonimee Indian Termination Act of 1954, 68 Stat. 250 (June 17, 1934), as amended, 25 U.S.C. §§ 891-902,
Californta Rancheria Termination Act, Pub. L. No. 85-671, 72 Stat. 619 {Aug. 18, 1958), Klamath Termination
Act, 68 Stat. 718 {Aug. 13, 1954) (codified at 25 U.5.C. § 564 et seq.). Then, in the 1970°s Congress reversed
position again, and restored many of those tribes that had been terminated. And, in a policy consistent with the
IRA, in 1975 Congress passed the hallmark Indian Self-Determination and Education Assistance Act, 25 U.S.C.
& 450 et seq.

! An Act to provide for the appointment of a commission of Indian Affairs, 4 Stat. 564 {codified at 25 U.S.C. §
1.

9 Stat, 395 (Mar. 3, 1849).
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superintendents of the Indian reservations exercised virtually unfettered supervision over
tribes and Indians.” The Office of Indian Affairs became responsible, for example, for the
administration of Indian reservations, in addition to implementing legislation. The Office
exercised this administrative jurisdiction over the tribes, individual Indians, and their land.
As part of the exercise of this administrative jurisdiction, the Office produced annual reports,
surveys, and census reports on many of the tribes and Indians under its jurisdiction.

This summary of the exercise of action by the United States through treaty, legislation, the
Executive Branch and the Office of Indian Affairs serves as a non-exclusive representation of
the types of actions and jurisdiction that the United States has asserted over Indians over the
course of its history.

b. Defining “Under Federal Jurisdiction™

The text of the IRA does not define or otherwise establish the meaning of the phrase “under
federal jurisdiction.” Nor does the legislative story clarify the meaning of the phrase. The
only information that can be gleaned from the Senate hearing of May 17, 1934, 1s that the
Senators intended it as a means of attaching some degree of qualification to the term
“recognized Indian tribe.” The addition of the phrase was proposed at an ambiguous and
confused colloquy at the conclusion of the Senate hearing, discussed above. Chairman
Wheeler queried whether a “limitation after the description of the tribe” was needed.” He
also noted that “several so-called ‘tribes’ . . .. They are no more Indians than you or 1,
perhaps.”® Based on his reading of this portion of the Senate hearing, Justice Breyer
conciuded that the Senate Commiuttee adopted this phrase to “resolve{] a specific underlying
difficulty” in the first part of the definition of “Indian.””®

Having closely considered the text of the IRA, its remedial purposes, legislative history, and
the Department’s early practices, as well as the Indian canons of construction, [ construe the
phrase “under federal jurisdiction™ as entailing a two-part inquiry. The first question is to
examine whether there is a sufficient showing i the tribe’s history, at or before 1934, that 1t
was under federal jurisdiction, i.e., whether the United States had, in 1934 or at some point in
the tribe’s history prior to 1934, taken an action or series of actions - through a course of
dealings or other relevant acts for or on behalt of the tribe or in some instance tribal members
— that are sufficient to establish, or that generally reflect federal obligations, duties,
responsibility for or authority over the tribe by the Federal Government. Some federal actions
may in and of themselves demonstrate that a tribe was, at some identifiable point or period in
its history, under federal jurisdiction. In other cases, a variety of actions when viewed in
concert may demonstrate that a tribe was under federal purisdiction.

** Meriam Report at 140-54 (recommending decentralization of control); Id. at 140-41(“[What strikes the
careful observer in visiting Indian jurisdictions is not their uniformity, but their diversity . . . . Because of this
diversity, it seems imperative to recommend that a distinctive program and policy be adopted for cach
Jurisdiction, especially fitted to its needs.”).

* Senate Hearing at 266 (Statement of Chairman Wheeler).

1

* Carcieri, 129 8. Ct. at 1069.
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For example, some tribes may be able to demonstrate that they were under federal jurisdiction
by showing that Federal Government officials undertook guardian-like action on behalf of the
tribe, or engaged in a continuous course of dealings with the tribe.”” Evidence of such acts
may be specific to the tribe and may include, but is certainly not limited to, the negotiation of
and/or entering into treaties, the approval of contracts between a tribe and non-Indians,
enforcement of the Trade and Intercourse Acts (Indian trader, liquor laws, and land
transactions); the education of Indian students at BIA schools; and the provision of health or
social services to a tribe. Evidence may also consist of actions by the Office of Indian
Affairs, which became responsible, for example, for the administration of the Indian
reservations, in addition to implementing legistation. The Office exercised this administrative
jurisdiction over the tribes, individual Indians, and their lands. There may, of course, be other
types of actions not referenced herein that evidence the Iederal Government’s obligations,
duties to, acknowledged responsibility for, or power or authority over a particular tribe.

Once having identified that the tribe was under federal jurisdiction, the second question is to
ascertain whether the tribe’s jurisdictional status remained intact in 1934.” Por some tribes,
the circumstances or evidence will demonstrate that the jurisdiction was retained in 1934, It
should be noted, however, that the Federal Government’s failure to take any actions towards,
or on behalf of a tribe during a particular time period does not necessarily reflect a
termination or loss of the tribe’s jurisdictional status.” Moreover, the absence of any
probative evidence that a tribe’s jurisdictional status was terminated or lost prior to 1934
would strongly suggest that such status was retained in 1934.

This interpretation of the phrase “under federal jurisdiction,” including the two-part inquiry
outlined above, 1s consistent with the legislative history, which as discussed elsewhere in this
memorandum shows that the phrase was meant to qualify the term “recognmzed Indian tribe,”
as well as with Intertor’s post-enactment practices in implementing the statute, as discussed
above.

Below, is a further discussion of the two-part inquiry and a number of facts and federal
actions specific to the Cowlitz Tribe that support the concluston that the Tribe was under
federal jurisdiction in 1934,

1. Legal Backdrop of "Under Federal Jurisdiction™

The Cowlitz Tribe and others have asserted that tribes are under federal jurisdiction as a
matter of law pursuant to Congress’ constitutional plenary authority over tribes. The Tribe

%7 See Stilliguamish Memorandum at 2; see also United Staies v. John, 437 U.S. 634, 653 (1978) (in holding that
federal ¢criminal jurisdiction could be reasserted over the Mississippl Choctaw reservation after almost 100 years,
the Cowrt stated that the fact that federal superviston over the Mississippi Choctaws had not been continuous
does not destroy the federal power to deal with them).

” For some tribes, evidence of being under federal jurisdiction in 1934 will be unambiguous (e.g., tribes that
voted to reorganize under the 1RA in the years following the IRA’s enactment, etc.), thus obviating the need 10
examine the tribe’s history prior to 1934, Yor such tribes, there ts no need to proceed to the second step of the
two-part inquiry.

¥ See Stilliguamish Memorandum.
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first argues that the phrase “under federal jurisdiction” has a plain meaning,'® and that
meaning is synonymous with Congress’ plenary authority over tribes pursuant to the Indian
Commerce Clause. For the reasons stated above, [ disagree that the phrase has a plain
meaning, but rather I conclude that the phrase 1s ambiguous and requires further inguiry. The
Tribe has also posited that Congress’s plenary authority—its bare constitutional jurisdiction—
cannot be divested absent constitutional amendment and is sufficient to find that a tribe, once
recognized, remains under federal jurisdiction until or unless Congress explicitly terminated
its jurisdiction or the tribe ceased its tribal relations.

Proponents of the plain meaning interpretation rely on Unifed States v. Rodgers, 466 U.S.
475, 479 (1984). There the Supreme Court interpreted the term “junisdiction” as used in a
federal criminal code amendment enacted the same day as the IRA.'?! Since the term
“arisdiction” was not defined in the statute, Rodgers relied on dictionary definitions to
discern the term’s “ordinary meaning™

“Jurisdiction™ is not defined in the statute. | therefore start with the

assumption that the legislative purpose is expressed by the ordinary meaning of
the words used. . . . The most natural, nontechnical reading of the statutory
language is that it covers all matters confided to the authority of an agency or
department. Thus, Webster’s Third New International Dictionary 1227 (1976)
broadly defines jurisdiction as, among other things, “the limits or territory
within which any particular power may be exercised: sphere of authority.” A
department or agency has jurisdiction, in this sense, when it has the power to
exercise authority in a particular situation.'®

Based on this interpretation, when the IRA was enacted in 1934, “jurisdiction” meant the
sphere of authority; and “under federal jurisdiction™ in Section 19 meant that the recognized
tribe was subject to the Indian Affairs” authority of the United States. As the Cowlitz Tribe
states in its Supplemental Submission:

Based on the plain meaning of the word “jurisdiction,” as well as on a
tong line of cases that consider the matter, it is clear that Congress’
well-established plenary authority is synonymous with plenary legal
jurisdiction. . . . [Clongress’ jurisdiction over Indian tribes is, as a legal
matter, continuous and uninterruptable unless the tribe itself ceases to
exist . . . or unless the Constitution some day is amended to say
otherwise. Accordingly, a group of Indians that reasonably can be
understood to have existed as a “tribe” that had maintained tribal
refations in 1934, was, as a legal matter, a tribe under federal
jurisdiction in 1934, '®

% The Cowlitz Tribe argues that dictionary definitions of the term “jurisdiction” provide a

plain meaning for the statutory phrase “under federal jurisdiction” As [ discuss below, 1
disagree with this contention.

466 1.8, at 478,

"2 14, at 479 (quotations and internal citations omitted).

1% Cowliz Supplemental Submission at 13 (June 18, 2009).
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This plenary authority interpretation in effect presumes that jurisdiction over a tribe is always
synonymous with the full extent of Congress’ constitutional authority over Indian Affairs.
While I agree that Congress’s constitutional plenary authority over Indian tribes cannot be
divested; I further believe that the Supreme Court’s ruling in Carcieri calls for us, in addition,
to point to some indication that in 1934 the tribe in question was under federal jurisdiction.
Reliance solely on the plenary authority interpretation would allow the Secretary to acquire
land in trust for “any recognized Indian tribe,” which is at odds with the Supreme Court’s
ruling in Carcieri. Rather, after Carcieri, I believe that a tribe must make a further showing
that the United States has exercised its jurisdiction, '* while recognizing that this
interpretation may prove somewhat less restrictive than it first appears because a tribe may
have been ?gsder federal jurisdiction in 1934 even though the United States did not believe so
at the time.

Application of Two Part Inquiry to Cowlitz Tribe

Based on our analysis of the entire administrative record, [ conclude that the record reflects a
course of dealings between the United States and the Cowlitz Tribe during the 1850s and that
there is sufficient subsequent eviderice that the Tribe remained under federal jurisdiction in
1934,

A Course of Dealings and Exercise of Jurisdiction

In accordance with step one of our two part inquiry I conclude that the first clear expression
that the Cowlitz Tribe (or its predecessors) was under federal jurisdiction is retlected by the
United States’ treaty negotiations with the Lower Band of Cowlitz Indians. In particular, in
February 1855, Governor Stevens engaged in a week ol negotiations with the Upper and
Lower Chehalis, Cowlitz, Lower Chinook, Quinault and Queets Indians at a location on the
Chehalis River just cast of Grays Harbor. The proposed treaty presented to the Indians during
the negotiations called for them to cede all their claims to territory covering much of
southwestern Washington in exchange for a single reservation to be provided later, most
likely on the Pacific Ocean. When the Indian negotiators from the inland tribes rejected these
provisions due to their location and the Government’s insistence on locating all the tribes
together, Governor Stevens ended the negotiations.w"’ While the negotiations did not result in
a treaty, these events, as well as those discussed below, clearly reflect the existence of a
relationship with the Tribe (or its predecessors); at a minimum it demonstrates that the
Federal Government acknowledged responsibility for the Tribe (or its predecessors). This
relationship and responsibility constitutes sufficient evidence of federal jurisdiction as of at
least 1855.

The historical record, which is summarized below, provides no clear evidence that the United
States terminated the Tribe’s jurisdictional status, or that the Tribe otherwise lost that status,
at any point between the mid-1850s and 1934. Moreover, the historical record also evidences

"' The Court’s holding in Carcieri requires a further showing regardless of whether the tribe at issue is
recognized in the cognitive or political sense Carcieri, 129 5. Ct. at 1068.

"5 See supra Section 1V(A)2) discussing Justice Breyer’s concurring opinion in Carcieri.

% Cowlitz Tribe of Indians v. United States, 21 Ind. Cl. Comm. 143, 167-69 (June 25, 1969) (“Cowlitz").
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a continuing jurisdictional relationship between the Tribe and the United States up to and
including 1934. The sccond part of our two-part inquiry, therefore, is satisfied

Notwithstanding the lack of reservation for the Cowlitz and other non-treaty Indians, the
Federal Government continued a course of dealings with both the Tribe and 1ts members.
During the rest of the 18507s and into the 1860°s, officials of the Department continued to
recommend that the United States enter into a treaty with the non-treaty Indians, including the
Cowlitz, because they recognized that Indian title to the land had never been properly
ceded."” For example, in his 1862 report, Superintendent C. H. Hale requested that treaties
be entered into with the Chehalis, Cowlitz and other tribes. He included the sum of $7500.00
for the expenses of holding a treaty council with these tribes in his estimate of expenses for
1863.18 Additionally, during the 1860's, Office of Indian Affairs officials in Washington
Territory made several efforts to consolidate the Cowlitz Indians with the Chehalis Indians on
a single reservation.'

In June of 1868, the local Superintendent attempted to distribute goods and provisions to the
non-treaty Indians at a meeting on the Chehalis Reservation. He reported that the Cowlitz
Indians obeyed the invitation to be at the distribution, but refused to accept either goods or
provisions, believing, as they declared, that the acceptance of presents would be construed
mto a surrender of their title to lands on the Cowlitz River where they have always lived, and
where they desire that the Government would give them a small reservation, which if it would
do, they would accept presents, but never until then.’"

As aresult of requests by the non-Indians among whom the Cowlitz were living, in 1878
officials of the Federal Government deemed it necessary to formally acknowledge two
individuals to be the “chicfs” of the Lower and Upper Bands of the Cowlitz.'" Thereafter,
until 1912, after both chiefs died, the Federal Government communicated with the Tribe
through these individuals as the official representatives of their people.'™” In 1878 and 1880,
the local Superintendent also enumerated the members of both bands and then listed them
together in that year’s statistical tabulation.'”” This action constitutes further unambiguous
federal jurisdiction over the amalgarnated bands as single entity.

Through the rest of the 19" century, consistent with the then prevailing policy of focusing on
individual Indians while minimizing tribal governments, Cowlitz Indians continued to be
identified as such by, and provided services from, the Federal Government. For example,
although the 1893 annual report described how the Cowlitz Indians were absorbed into their
surrounding settlement so that they hardly formed a distinct class, in 1894 the local
Superintendent stated that the Federal Government continued to provide for non-reservation
Indians via schools and medical needs.'"?

7 Conlitz, 25 Ind. CL Comm. 442, 454-56 (June 23, 1971).
8 Cowlirz, 25 Ind. Ci. Comm. at 456.

% Cowlitz, 25 Ind. Ci. Comm. at 454-56.

HOHTR at 75-76.

"PHTR at 79, 85.

"HTR at 133-39.

"HTR at 2.

"HTR at 95,
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The proviston of services to, and actions on behalf of, Cowlitz Indians by the Federal
Government continued into the 20 century. Descriptions of these actions and documentary
evidence of the actions is provided by the Cowlitz submissions and is found in the federal
acknowledgment record. These services included attendance by Cowlitz children at BIA
operated schools and authorization of the expenditure of money being held by the Department
for health services, funeral expenses, or goods at a local store on behalf of Cowlitz Indians.'"

The local Indian Agency representatives repeatedly included Cowlitz Indians as among those
for whom they believed they had supervisory responsibilities. For example, during the 1920s
the Superintendant in the Taholah Agency represented the interests of the Cowlitz Tribe vis a
vis state parties for purposes of asserting fishing rights.''® In January 1927, the
Superintendent of the Taholah Agency responding to an inquiry about a possible claim against
the Government by the Cowlitz noted that “[tjhe Cowlitz band are under the Taholah
Agency” not the Tulalip Agency.''" Later that year, the same Superintendent wrote to the
principal of a school on the Yakama Reservation to seck information about certain students
who attended school there. He stated that “[m]y jurisdiction includes all those Indians
belonging to the Quinaielt, Quileute, Chehalis, Nisqually, Skokomish, Cowlitz, and Squaxin
Island Tribes.”''® A later example is the Annual Report for 1937 in which a figure of 500
“unattached Indians largely of Cowlitz tribe” are identified as “Indians under the supervision
ol the Office 011" 1I()ndiem Affairs whose names do not appear on the census rolls at Indian
agencies . ...”

Indeed, some representatives even spoke in terms of a Cowlitz “reservation” although none
was ever established for the Tribe. For example, in April 1923, the Superintendent wrote to
the Commissioner of Indian Affairs regarding traveling expenses to describe “the reservations
under this jurisdiction, also the country inhabited by the detached Indian homesteaders.”
Included among the reservations is a reference to “the Cowlitz Reservation located in the
Cowlitz River Valley,” '*

% Certain statements made by government officials in 1924 does not alter this analysis or conclusion. For
example, the record contains a government correspondence that describe the Cowlitz Indians as “scattered ail
over the northwest,” Cowlitz Tribe Document at 000011 (included with Cowlitz Tribe’s supplemental
submission June 18, 2009), or as “livfing] very much as white people do.” Cowlitz Tribe Document at 000012-
13. Another example is a statement by Interior Secretary Work in 1924 commenting in opposition on proposed
legislation that would have allowed the Cowlitz to file a claim against the United States. After describing how
he understood the Cowlitz Indians were then living, he concluded that “the Cowlitz Indians are without any
tribal organization, are gencrally self-supporting, and have been absorbed into the body politic.” HTR at 126,
These statements, however, are not consistent with the wide range of federal actions and activities relating to the
Cowlitz Tribe and its predecessors, nor are they consistent with the Tribe’s later acknowledgment, which
determined that the Cowlitz Tribe continuously existed since at least 1855, The FAP determination belies the
notion that the Cowlitz Tribe lacked political integrity.

"® HTR at 124. Regardless of whether Cowlitz Indians had any actual fishing rights, the Superintendent’s
actions demonstrate that BIA regarded the Cowlitz as under the protection and jurisdiction of the Agency.

77 Cowlitz Tribe Document at 000016-17.

¥ Cowlitz Tribe Document at 000018.

91937 Annual Report of the Commissioner of Indian Affairs to the Secretary of the Interior, at 250 (“Annual
Report™).

" Cowlitz Tribe Documents at 000002-03 and 000008-09 (duplicates).
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In 1904 the Cowlitz began a prolonged effort to obtain legislation to bring a claim against the
United States for the taking of their land.'?' Evidence supporting this claim was presented to
the Department and in 1910, the Department requested that Special Indian Agent Charles
McChesney prepare a report on their claim. McChesney’s report concluded that the claim of
Cowlitz Indians was a just one, and that they should receive compensation for land they had
occupled and never ceded. The local Superintendent supported this report and described
Cowlitz as follows:

These Indians, like the Clallams, have never had any recognition at the hands
of the Government and were active allies of the United States during the Indian
troubles of the early days. These Indians are industrious and should be
accorded recognition. I estimate that there are about 100 members of this tribe.
The Clatlam and the Cowlitz Tribes are the only two tribes in Southwestern
Washington who have preserved their tribal identity who have net had any
recognition from the government.'*

Ulttmately, the Tribe was not successful in obtaining special legislation, but was awarded a
judgment for its land from the Tndian Claims Commission.'*

As mentioned above, Cowlitz Indians were enumerated in the censuses taken in 1878 and
1880,'** and during the early 20™ century the annual Indian population reports often made
mention of the Cowlitz Indians or Cowlitz Tribe, although they were not enumerated in the
annual censuses required by the Appropriations Act of July 4, 1884.'% For example, from
1914 through 1923, the population table at the end of the Annual Report included a figure for
“unattached Indians™ in southwest Washington State that set forth an estimated number of
Cowtlitz. From 1930 through 1938, the total population of uncnumerated Indians was listed
separately from those enumerated, and each year a population of approximately 500,
identified as associated with the Taholah Agency, is described as either “scattered bands” or
“unattached Indians largely of the Cowlitz Tribe.”'® Although not identified in the census as
a “tribe,” the inclusion of Cowlitz Indians demonstrates evidence that those Indians were
accounted for in official federal records and that while they lacked a land base they were still
subject to federal oversight.'” As a matter of practice at the time, the Indian Service did not

“UHTR at 105-09.

“CHTR at 109.

' See 25 Ind. CL. Comm 442,

'** Final Determination for Federal Acknowledgement decision, 62 Fed. Reg. 8463 (Feb, 18, 2000);
Reconsidered Final Determination for Federal Acknowledgment, 67 Fed. Reg. 607 (Jan. 4, 2002).

* Altheugh the Cowlitz Tribe was not listed on various annual population censuses for Tribes, individual
Cowlitz Indians were listed on some census rolls. Moreover, Cowlitz was a Jandless tribe and thus it is logical
and reasonable to assume that individuals would be listed on the rolls as they were located rather than listing the
tribe as a whole.

% Indians listed on these annual census lists compiled by the responsible BIA agency establishes that those
Indians were under that particular agency regardless of where they resided, which at the time was also referred to
as the “jurisdiction” of the particular reporting agency. See Solicttor’s Opinion, Status of the Ottawa Tribe of
Oklahoma as “under federal jurisdiction” on june 18, 1934, at 5 (Oct. 7, 2010). Thus, being listed on such
census populations can be sufficient to show that a tribe was “under federal jurisdiction” at the time of the census
roll. [d. at 5-6.

7 See also Cowlitz Tribe Document 000010: Letter from Superintendant, Taholah Indian Agency to
Commissioner of Indian Affairs (July 24, 1904) {reporting that the Cowlitz Tribe “‘living on the public domain in
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enumerate the Cowlitz Indians in the annual censuses because of BIA’s administrative
practice not to enumerate or compile a membership roll for tribes that lacked a reservation or
other federal asset.’*® This practice is reflected in an October 1933 letter from Commissioner
Collier to an individual seeking enrollment with the Cowlitz Tribe.

In addition to membership rolls or censuses, BIA also kept separate censuses by reservation
that would include all individuals who obtained rights to that reservation’s land through
allotments. For the roll associated with the Quinault Reservation, individuals were identified
as being members of their own tribes, including Cowlitz, not members of the Quinault Tribe.
The distinction is explained in a March 16, 1934 instruction to the Taholah Superintendent
from Commissioner Collier. Collier explains that receipt of an allotment on the Quinault
Reservation by a Chinook, Chehalis or Cowlitz Indian did not mean that such Indian should
be included on the tribal roll for Quinaudt, only that he/she should be included on the census
roll for the Quinault Reservation. He continued by stating that “they should be enrolled, if
under your jurisdiction, as Chinook, Chehalis, and Cowlitz Indians.”'?

Other evidence of federal jurisdiction and a continuing course of dealings relates to allotments
issued to Cowlitz Indians.'*” The first allotment issued to a Cowlitz Indian occurred in [888,
pursuant to the amended Indian Homestead Act, Act of July 4, 1884, 23 Stat. 76, 96.""
According to information gathered for the acknowledgment decision, approximately 20-30
other off-reservation allotments were ultimately issued to Cowlitz Indians, some of which
were granted as homesteads under the Homestead Act and some as Section 4 (public domain)
allotments under the General Allotment Act.”*? The Department’s view at the time of
acknowledgment was that “the law establishing the public domain allotments appears to treat
non-reservation groups whose members got such allotments as having the same status as
clearly recognized, reservation tribes . . .. There 1s supporting evidence that the allotment was

the Cowlitz River Valley” were “under my jurisdiction™); Cowlitz Tribe Document 000022: Letter from Deputy
Disbursing Agent, Taholah Indian Agency to Mr. E.G. Potter (June 5, 1929} (I will state that the Cowlitz Tribe
of Indians are within my jurisdiction . .. 7).

"% But see supra note 55 and accompanying text, in which Collier in 1933 letter indicated that the Tndian Service
was niot keeping enroflment information for the Cowlitz Tribe because it had no reservation and no tribal funds
were on depoesit under government control. While Collier also stated that the Cowlitz Tribes was no longer in
existence, this conclusion, of course, is not consistent with the Department’s acknowledgement determination
that the Cowlitz Tribe did exist througheut the 20th century as a continuous political entity. Collier’s conclusory
and unsupported statement should therefore carry less weight than the thorough analysis of the historical record
performed for the acknowledgment decision.

27 Interestingly, this treatment of Cowlitz Indians differs greatly from that of Collier’s just a year earlier and
minimizes any suggestion that Collier’s characterization of the Tribe in the 1933 letter should have particutar
weight in a determination of whether the Cowlitz Tribe was under federal jurisdiction in 1934,

139 See also HTR at 92-93 0.78, City of Vancouver AR 6375 (“No documentation has been found which
explicitly declares that a public domain altottee’s tribe had to have been under Federal jurisdiction at the time the
allotment was made. However, the overall context of Indian Service directives and agency documents
concerning public domain allotments very strongly indicates that the U.S. sought allotments for tribes for which
it had an acknowledged respensibility.”) (citing BAR 9/23/96, 51).

PUHITR at 90. See also HTR at 93-94, AR 6376 (*]The public domain allotment] program itself is based on a
recognition that there were substantial number of Indians, inciuding entire tribes, for which no reservation had
been established by 1887 and for whom the Federal [Glovernment had a responsibility.”) (citing BAR 9/23/96,
53).

2 Appendix 11 to the Genealogical Technical Report (“GTR™) prepared in association with the Summary under
the Criteria and Evidence for Proposed Finding, at 111-12 {Feb. 12, 1997).

10]
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based on a [flederal relationship.”'® Furthermore, at the time the IRA was passed, Indians
possessing homestead allotments on the public domain were still eligible to organize.”*
These allotments were 1ssued as trust allotments, and there is substantial evidence that the
Indian Service took actions in support of these allotments. For example, the local
Superintendent supervised a sale of an Indian allotment for James Satanas,'* wrote a letter to
Lewis County protesting a possible tax sale of an allotment still in trust status,*® and dealt
with probate activity associated with these lands.

Some Cowlitz Indians also received allotments on the Quinault Reservation if they had not
received one on another reservation or the public domain. The basis for such allotments is
found in the Executive Order creating the Quinault Reservation and a 1911 Act. The
November 4, 1873, Executive Order established the Reservation for “the Quinatelt,
Quillehute, Hoh. Quit, and other tribes of fish-eating Indians on the Pacific Coast.” The Act
of March 4, 1911 confirmed pre-existing allotment activity by directing the Secretary to make
allotments on the Quinault Reservation “to all members of the Hoh, Quileute, Ozette or other
tribes of Indians in Washington who are affiliated with the Quinaielt and Quileute tribes in the
treaty and who may elect to take allotments on the Quinaielt Reservation rather than on the
reservations set aside for these tribes.”

In Halbert v. United States,”” a suit filed by members of various tribes who had been denied
allotments, the Court held that “the Chehalis, Chinook and Cowlitz tribes are among those
whose members are entitled to take allotments within the Quinaielt Reservation, if without
allotments elsewhere.”*® As a part of the factual background for the lawsuit, the Court noted
that since 1905 members of the affected tribes had been receiving allotments, and that “[tjhe
record contains a stipulation showing that the applications were rejected but not disclosing the
grounds of that ruling.” '** The reference to the “Cowlitz Tribe” in the Halbert decision of
1931, the action by Congress to provide allotments for “other tribes of Indians in
Washington™” in the 1911 Act and its implementation as to Cowlitz Indians, and the virtually
consistent position taken by the Department to grant allotments to eligible Cowlitz Indians
during the period from 1905 to 1930 supports a conclusion that the Cowlitz Tribe was under
federal jurisdiction during this period of time.**’

L

"™ See Solicitor’s Opinion, March 6, 1937, 1 Op. Sok. on Indian Affairs 732 (U.S.D.L. 1979) (“Status of

Wisconsin Winnebago™):
It is my further opinion that these Indians are not denied the benefit of organization or land purchase
because of the fact that they are not reservation Indians but possess homestead allotments. Section § of
the Reorganization act provides that nothing contained in the act shall be construed to relate to Indian
holdings of aliotments or homesteads upen the public domain outside of any Indian reservation. This
section applies to those provisions of the act which would affect the allotments and homesteads
themselves and not to those provisions which extend privileges to persons who are Indians and who are
members of a tribe.

':’5 Cowlitz Tribe Document at # 000112,
":(’ Cowlitz Tribe Document at # 000123
7 Halbert v. United States, 283 U.S. 753 (1931).
Y% Halbert, 283 U.S. at 760.
139
Id
"9 See 67 Fed. Reg. 607.
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Finally, an important action by the Federal Government evidencing the Tribe was under
federal jurisdiction in 1934 is the Department’s approval of an attorney contract for the Tribe
in 1932, In February of that vear the local Superintendent from the Taholah Agency attended
a meeting of the Cowliiz Tribe during which tribal delegates were chosen to work with
attorneys who planned to bring claims on behalf of the Tribe against the United States. The
Act of May 21, 1872, Revised Statutes § 2103, required that contracts between Indian tribes
and attorneys had to be approved by both the Commissioner of [ndian Affairs and the
Secretary of the Interior in order to be valid. The Superintendent was present to observe the
meeting and provided a report to the Commissioner describing how the tribal delegates were
chosen. In April 1932, “in accordance with section 2103 of the United States Revised
Statutes” the contract between “the Cowlitz Tribe or Band of Indians” and two attorneys was
approved by the Commissioner and the First Assistant Secretary."! This action to approve
the Cowlitz Tribe’s contract in 1932 supports a finding that it was considered a fribe subject
to the statutory requirement for Department supervision of its attorney contracts, and thus
“under federal jurisdiction.”"**

All of this evidence, taken together, supports our conclusion that prior to and including 1934
the Cowlitz Tribe retained and did not Jose its jurisdictional status as a tribe “under federal
jurisdiction,”' ™

B Additional Considerations
1. Card Room Submissions

[ have carefully reviewed the 2005 submissions to the NIGC arguing that the Cowlitz Tribe
was not a restored tribe.'* 1 have also reviewed the more recent, October 19, 2010
submission from Perkins Coie entitled: “The Cowlitz Tribe’s Ineligibility to have Land
Acquired in Trust under the Indian Reorganization Act of 19347 [ find these submissions
unpersuasive.

In the 2010 Perkins Coie submission on behalf of certain card rooms (“Card Rooms
Submission™), they argue that the Cowlitz Tribe could never establish that it was under federal
jurisdiction." Tn this submission it is argued that:

" Cowlitz Tribe Documents at 600060-69.

"2 See Solicitor Op. M-35029 (Mar. 17, 1948) (Solicitor contrasted a “tribe” from an “identifiable group of
Indians™ and noted that only tribes must have their attorney contracts approved under section 2103 of the
Revised Statutes).

¥ Although the Cowlitz Tribe did not vote on the IRA, and made no efforts expended to gain tand for itself
after the IRA, it is important to note that organizing or participating in opportunities under the IRA is not
indicative of whether a tribe was under federal jurisdiction. Indeed, many tribes that were clearly under the
Jjurisdiction of the federal government chose not to organize under the IRA. See Haas Report, Table P at 33-4; 70
Mich. L. Rev. 955.

"% Response to the Request of the Cowlitz Indian Tribe For a Restored Lands Determination, Submitted by
Perkins Coie (Nov. 15, 2003).

5 “The Cowlitz Tribe’s Ineligibility To Have Land Acquired in Trust Under the Indian Reorganization Act of
1934 Submitted by Perkins Cole on behalf of Dragonstayer, Inc. and Michels Development (Oct, 19, 2010).
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The evidence on which the Tribe relies, however, 1s not evidence of a federal
relationship with the Tribe qua tribe, but rather evidence of interactions
between the federal government and individuals of Cowlitz descent. As the
Tribe accurately argued in 20035, the federal government held the explicit view
that there was no “Cowlitz Tribe” during the 20" century. Consequently, there
1s no reasonable basis for finding that the Tribe was “under federal
jurisdiction™ in 1934.'16

Significantly, the Card Submission is devoid of any factual basis or supporting
documentation, that “[i]n the federal government’s eyes, the Tribe ceased to exist in 1880, and
was not acknowledged to exist again until 2002.7""" Similarly, the submission does not posit
anty factual basis as to why the Cowlitz Tribe was not under federal jurisdiction in 1934,
Moreover, the Card Room’s argument conflates modern, more formal, notion of federal
recognition with the IRA’s reliance on “recogmized Indian tribe™ and “under federal
jurisdiction.” And, as I have discussed previously, the concept of “federally recognized tribe”
is distinct from the term “recognized Indian tribe” as used 1n the IRA. The legislative history
indicates that Congress most likely used the term “recognized Indian tribe” in the ethnological
and cognitive sense. The facts and the record show that the Cowhitz tribe was “recognized” in
1934 as that term was used in the IRA.'™ T note, however, that recognition is not the inquiry
before us. Rather it is the concept of “under federal jurisdiction” in 1934 that I am
addressing. And as discussed above, because being federally recognized in the political sense
today is not synonymous with “under federal jurisdiction,” m our view the Tribe’s admission
that there was no formal government to government relationship (formal federal recognition)
in 1934 is not fatal to the conclusion that the Tribe was under federal jurisdiction in 1934.
Furthermore, the requirements to satisfy the IGRA Section 20 exceptions are not necessarily
in contravention with the jurisdictional analysis and thus the NIGC opinion that the Federal
Government did not have a government to government relationship with the Tribe for a
certain period of time'*? is also not fatal to the determination that the Tribe was under federal
jurisdiction in 1934,

Lastly the Card Rooms argue that the Tribe does satisfy any of the three Breyer examples.
But, contrary to this argument and as discussed above, the information provided by the Tribe
and the larger record provide sufficient evidence that is consistent with Justice Breyer’s
reference to types of actions that could constitute evidence of a tribe being under federal
jurisdiction, even if BIA officials did not know it at the time.

MO Id a2,

T 1. at 8.

"% Even if Congress had used the term “recognized tribe” to mean “federally recognized tribe,” Congress did not
opt to modify that term with “now.” As a result, Congress did not require that the tribe at issue be federally
recognized in 1934, The Cowlitz Tribe’s subsequent federal recognition, therefore, is sufficient.

" 1n 2005 the National Indian Gaming Commission issued a decision that concluded that the Cowlitz Tribe was
restored to recognition such that these lands, if acquired in trust, would be subject to the restored lands exception
of the Indian Gaming Regulatory Act, 25 U.8.C. § 2719(b)(1}{B)(3i1). This conclusion was based upon a tinding
that between at least the earty 1900s and 2002 the Tribe was not formally recognized by the United States. B
see supra note 109,
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2. Grand Ronde Submission”"

The Grand Ronde submission to the NIGC was i 20095, before the Carcieri decision, and was
submitted as part of NIGC’s evaluation of the Cowlitz Tribe’s request for an Indian lands
determination under IGRA. T have reviewed it as part of the record before us on the land into
trust decision. In that submission, Grand Ronde argues that IGRA requires “federal
recognition” which they argue is a “formal recognition of the tribe by Con%ress or Executive
Order and evidence of a continual political relationship with that entity.”"' They then focus
on the Bureau’s findings that both the Upper and Lower Cowlitz bands were federally
acknowledged. They dismiss these findings by arguing: “[t]hese events show federal officials
generally acknowledged the existence of the Upper and Lower Cowlitz as tribal entities, but
they do not provide evidence that the Cowlitz Tribe was formally recognized.”'*

Like the Card Room Submission, Grand Ronde is analyzing the concept of “federally
recognized tribe,” which is a modern concept of the late 20™ Century. Itis a different
concept than “under federal punisdiction” in 1934, Finally, Grande Ronde argues, and NIGC
later relied on, an October 29, 1975, letter from the Commissioner of Indians Affairs to
Senator Abourezk stating that there had been no “continuous official contact between the
Federal Government and any tribal entity which 1t recognizes as the Cowlitz Tribe of
Indians.” Again, this confuses the concept of recognition under the IRA in 1934 and federal
recognition under the IGRA and its regulations. Further, this letter pre-dates the
acknowledgment regulations of 1978, In any event, it does not shed light on the concept of
“under federal jurisdiction™ in 1934.

Conclusion

Based on this analysis of the Cowlitz Tribe’s history, I conclude that (1) the Cowlitz was
under federal jurisdiction from at least 1855; and (2) this jurisdiction continued and was in
effect in 1934,

The Tribe argues that there is:

voluminous evidence that the [Flederal [Glovernment was exercising
jurisdiction over the Cowlitz Indian Tribe during the 1934 time period,
including explicit statements to that effect, (requiring approval of attorney
contracts, administering of allotments and trust land, making heirship
determinations and probate proceedings, providing education, health and other
services, management of funds, protection of fishing rights against State
interference, and the keeping of census and other vital records), . . . makes it
difficult to understand how the Department could conclude that the Cowlitz
Indian Tribe was not under federal jurisdiction for Carcieri purposes.'™

% Confederated Tribes of the Grand Ronde Community of Oregon’s Response in Opposition to the Cowlitz
Indian Tribe’s Request for a Restored Lands Opinion (Nov. §, 2005).

PUd a9,

B

3 Cowlitz Suppiemental Submission at 7 (Aug. 17, 2010).
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[ agree with the conclusion it draws from the evidence in the record, although I interpret the
implications of Carcieri differently. The historical record provides no clear evidence that the
United States terminated the Tribe’s jurisdictional status, or that the Tribe otherwise lost that
status, at any point between the mid-1850s and 1934, In fact, the Cowlitz Tribe was federally
recognized as a tribe in 2002 based on evidence of a continuous political existence since at
least 1855. Moreover, the record as a whole shows that there was a continuous course of
dealings that strongly reflects federal supervision of the Tribe and its members prior to, and
including, 1934 and into the present day. This course of dealings with Cowlitz existed from
at least 1855 in which a band of the Cowlitz Tribe entered Treaty negotiations with the United
States. As the record further shows, these course of dealings continued past 1855 to include a
diverse array of federal interactions with Cowlitz, including a continued interest in negotiating
a treaty, federal appointment of tribal leaders, a Secretarial approved attorney contract for the
Cowilitz Tribe in 1932, numerous Indian Service etforts focused on services and
responsibilities to the Cowlitz Indians related to land allotments held in trust from the early
1900s and beyond, which included protecting allotted lands, holding income generated by the
fand, and probating the estates of Indians who had received the homesteads. Additionally,
throughout the 20" Century efforts were made to assist with education, health care, and
fishing activities of the Cowlitz Indians. Lastly, throughout this time there are regular
references in government documents to Cowlitz Indians and the Cowlitz Tribe. The Tribe and
its members are repeatedly mentioned in the annual reports of the Indian Service, and are
identified in a Congressional act and confirmed by a Supreme Court decision to be a tribe
whose members may be eligible for allotments on the Quinault Reservation. This evidence is
sufficient to conclude that the jurisdiction relationship between the Tribe and the United
States remained intact. Based on this evidence and the lack of clear evidence of termination
of the parisdictional refationship, I conclude that based on the evidence in the record as a
whole, the Cowlitz Tribe was under federal jurisdiction in 1934 for purposes of taking land
into trust under the IRA.

8.3 25 C.F.R. 151.10{(B). THE NEED OF THE INDIVIDUAL INDIAN OR TRIBE FOR ADDITIONAL
LAND.

Section 151.10(b) requires consideration of the “the need of the...tribe for additional land.”

As a general matter, the Cowlitz Indian Tribe's need to acquire land is dire because the Tribe
currently holds no trust land whatsoever. As a consequence of the United States’ historical
failure to enter into a treaty with the Cowlitz, and its subsequent opening of Cowlitz lands to
non-Indian settlement without compensation, the Tribe lost its lands and became dispersed.
Over the course of time, the Tribe’s landless status caused the United States to determine that
the Tribe’s government-to-government relationship with the United States had been
terminated. While the Tribe completed the administrative Federal Acknowledgement Process
with the U.S. Department of the Interior in 2002, resulting in restoration as a federally-
recognized tribe, the Tribe still is not the beneficial owner of any lands held in trust by the
United States. Placement of the Cowlitz Parcel into trust will promote tribal self-
determination, provide opportunities for economic development, and aid in the construction of
Indian housing. The Tribe’s Business Plan details the Tribe’s unmet needs and its strategy for
generating revenue to address those unmet needs, which hinge on the trust acquisition of the
proposed property. The proposed trust acquisition will provide a land base from which the
Tribe may exercise governmental powers and operate governmental programs to serve its
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membership, and will allow the Tribe to operate an enterprise which will provide the revenue
for these programs.

The BIA has considered the Tribe’s need for lands in trust status and finds that the Tribe has a
demonstrable need to acquire the Cowlitz Parcel in trust.

8.4 25 C.F.R.151.10(c). THE PURPOSES FOR WHiCH THE LAND WiLL BE USED.

Section 151.10(c) requires consideration of the purposes for which the land will be used.

As detailed in the Final EIS, the Tribe proposes to construct —Tribal facilities including a
20,0600 square foot Tribal government office building, a 12,000 square foot Tribal cultural
center, and approximately 16 Tribal elder housing units. As detailed in the Tribal Business
Plan, the Cowlitz Tribe proposes to operate the following programs from the trust land: Tribal
Government and Administration, Health Care and Social Services, Hosing, Elder Services,
Education, Cultural Preservation, Transportation, and Environment and Natural Resources. In
addition, the Tribal plans to construct and operate a Class ITI gaming casino resort complex,
parking facilities, an RV park, and a wastewater treatment plant on the Cowlitz Parcel. The
project plans call for 134,150 square feet of gaming floor (including 3,000 VLTs, 135 gaming
tables, and 20 poker tables); 355,225 square feet of restaurant and retail facilities and public
space; 147,500 square feet of convention and multi-purpose space (with seating for up to
5,000); and a 250 room hotel. The proposed facilities would occupy most of the project site.
The BIA finds that the stated purposes for which the land will be used appropriately meet the
purpose and need for acquiring the lands in to trust as described in Section 8.3 of this ROD.

8.5 25 C.F.R. 151.10(E). IF THE LAND TO BE ACQUIRED IS IN UNRESTRICTED FEE STATUS,
THE iMPACT ON THE STATE AND ITS POLITICAL SUBDIVISIONS RESULTING FROM THE
RemovAL OF LAND FrROM THE TAX ROLLS.

Section 151.10(¢) requires consideration of the impact on the state and its political
subdivisions resulting from removal of land from the tax rolls.

By letters dated March 9-10, 2004 and July 11, 2008, in accordance with 25 C.F.R. 151.10,
the BIA notified the State of Washington and Clark County that they would have 30 days in
which to provide written comments as to the Cowlitz trust acquisition’s potential consequence
on regulatory jurisdiction, real property taxes, and special assessments. The State and the
County submitted comuments in response, and the Tribe responded to the substantive
comments received. Based on the comments and the responses thereto provided by the Tribe,
the BIA has made the determinations below concerning impacts to state and local
governments resulting from removal of land from the tax rolls:

State and County Taxes: In the Tribe’s EPHS Ordinance, the Tribe has agreed to
compensate the County and local districts on a biannual basis in lieu of property taxes for
revenues lost as a result of the removal of the Cowlitz Parcel from the tax rolls, consistent
with the customary assessment procedures used by the County Assessor and State
Constitution. Such compensation is to be paid to the extent not otherwise specifically
provided for (a) elsewhere in the Tribal EPHS Ordinance, or (b) in any Class Il Gaming
Compact subsequently entered into between the Tribe and the State pursuant to the federal
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